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ALLAHABAD HIGH COURT 

> Full Bench 

Application No. 476 of 1935 
May 11, 1936 

SULAIMAN, C. J., BENNET AND BAJPAI, JJ. 
Musammat SURAJ PALI—PLAINTIFF — 
E APPLICANT 


' Civil Revision 


s versus 4 

ARIYA PRETINIDHI SABHA— 

DEFENDANT ~Opposits Parry 

Civil Procedure Code (Act V of 1908), s. 115, O. VI, 
r. 17—Order refusing to allow amendment of pleading 
Pe as ‘case decided'—Revision, whether lies from 
order. 

-No revision lies from an order refusing to allow an 
amendment vfa pleading. Cases where the amend- 
ment comes under some other order of the Court, fur 
example, the addition or substitution of parties, or 
the striking off a pleading, may amount to a case 
decided ; but an order passed purely under O. VI, 
r. 17, Civil Procedure Code, is not, 

[Case-law discussed.] 

C. R. App. against an order of the Munsif 
Bansi, dated November 8, 1935. 
Mr. Shiva Prasad Sinha, for the Applic- 


ant: 
Mr. Shri Prabhat Kumar, for the Op- 
posite Party. a 
Sulaiman, ©. J.—This is an application 
in revision from an order refusing to al- 
low an amendment of the plainf. The 


plaintiff applied that the word ‘“defend-’ 


ants” should be added in para. 2 wherefrom, 
according to her, it had been omitted by 
mistake. The case has been referred. to a 
Full Bench owing to a confliet of opinion 
in this Court on the question whether the 
refusal to allow an amendment of a plaint 
is a case decided within the meaning of 
5. 115, Civil Procedure Code, ornot. That 
. there has been an unfortunate conflict of 
Opinion in this Court cannot be denied. 
Oonfining attention to the cases dealing 
with revisions from orders either allowing 
or refusing amendments of plaints, ‘and not 
considering other cases, for instance, ap- 
plications for setting aside ex part: decrees 
oy for sejting aside awards or for applying 


165=—l & 2 


-clearly distinguishable. 


to sue in forma pauperis, etc., the cages in 
favour of the applicant are as follows: In 
Kishan Lalv. Ram Chandra (1) the Court 
below had definitely debarred the plaintiff 
from proving a part of his claim by refus- 
ing to allow that an amendment on the 
ground that the application had been un- 
duly delayed. The learned Judge, on the 
analogy of certain previous cases, which 
admittedly were not difectly in point, came 
to the conclusion that where the effec: of 
order was definitely to debar the plaintiff 
from proving a part of his claim, it wasa 
final decision of the Court on that part of 
the case and was therefore a case decided 
within the meaning of s. 115, Civil Proce- 
dure Code. 


In .Bala Prasad v. Radhey Shiam (2) 
an application for revision was directed 
against an order refusing to substitute the 
names of the two sons of a defendant who 
had died before the filing of the suit but 
of whose death the plaintiff had been 
ignorant. The Bench came to the conclusion 
that the Court below should have allowed 
the amendment, and that the refusal to 
substitute the names of the sons in place of 
the defendant who was dead was the deci- 
sion of a case within the meaning of s. 115, 
Civil: Procedure Code. Now this ruling is 
Strictly speaking, 
it was not a case purely of a mere amend- 
ment of a plaint. The suit, as originally 
filed, had been filed against a dead defend- 
ant and the proceeding was therefore a 
nullity as against his heirs. When an ap- 
plication was made that the heirs who 
should have been impleaded as defendants, 
and were the real defendants, should be 
brought on the record, a fresh proceeding 
was started against them and the previous 
suit could not be considered to have been 

(1) (1933) AL J 266; wes Cas. 859; 55 A 256, 


AI R1933 All. 374;6 R l i 
(2) (1934) A Ld 126; 147 Ind, Cas. 782; A IR 1934 


All 25: 6 R A 562, 
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merely continued as against them. The 
point for consideration before the Bench 
was whether the names should be added 
under QO. I, r. 10, Civil Procedure Code. 
Now sub-r. 5 of that rule provides that 
subject to the provisions of the Limitation 
Act the proceeding as against any person 
added as defendant shall be deemed to have 
begun only on the service of the summons, 
Thus the sub-rule itself contemplates that 
the addition of a new party implies a fresh 
proceeding which is deemed to have begun 
only on the service of the summons on the 
added defendants and not to. have com- 
menced retrospectively from the institution 
of the suit. That case, therefore, is not 
really directly in point. 

In alater case, in Firm Rurahmal Ramnath 
v. Kapil Man Misir (8), a revision was filed 
from an order refusing to amend the plaint 
in a suit which had originally been brought 
for the recovery of money on the basis of 
a promissory note.and the plaintiff had 
Sought to amend the plaint in such a man- 
“ner as to base his claim alternatively on 
` the bahi khata account. The learned Judges 

thought that the case came within the 
purview of O. VI, r. 17, the latter portion 
of which makes it imperative for a 
Court to allow amendments as may be 
necessary for the purpose of determining 
the real questions in controversy between 
the parties. The Bench approved of the 
opinion expressed by the learned Single 
Judge in Kishan Lal's case (1). The ques- 
tion also arose in Beni Prasad v. Salig 
Ram (4) before one of us. That was an 
‘application in revision against an order 
refusing an amendment of the plaint. 
There, too, the amendment was in the nature 
of a note made against defendants Nos. 1 
and 2 that they were President and Secre- 
tary, respectively, of a certain Committee 
and also for the addition of a new party 


“who had been alleged in the written state~ 


_ ment to be the manager of that Committee. 
The case. came within the purview of O. I, 
r. 8; but the Court below had disallowed the 
application‘on the ground that the plaintiff 
was seeking to alter the nature of the claim 
to a large extent. The case of Firm 
Rurahmal-Ram Nath v. Kapil Man Misir 
(3) was cited before the learned Single 
Judge and he observed: . 

“In view of this ruling I consider that I should 
nold that the refusal to allow an amendment of the 


(3) (1934) A L J 989; 153 Ind. Cas. 65; A IR 1985 
All, 353; 7 RA 435, 

(4) (1935) A W R 613; 157 Ind. Cas. 118; A I R 
1935 AN, 651; 8R A 106; (1935) A L R68 R A 


00, 


` Code, 


s 
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plaint is a case decided within the meaning of s. 115, 
Uivil Procedure Oode.” 

The ‘learned Judge obviously felt bound 
to follow the Bench ruling as no ruling to 
the contrary was cited before him. On 
the other hand, in the unreported case in 
Sheikh Ghulam Husain v, Shaikr Ghulam 
Muhammad, Civil Revision No. 555 of 1932, 
decided on December 8, 1932. Mukerji Ag. 
C. J. and Thom, J., held that no revision 
lay from an order refusing to allow an 
amendment of the written statement. The 
Bench observed: 

“The view as to revisions, which this Court now 
holds, is well-known and it is settled law so farfas 
this Court is concerned that it would not 
interfere with a case which is pending. This isun- 
doubtedly in accordance with the expression “of any 
case which has been decided” to be found ins. 115, 
Civil Procedure Code." an 

In Chhidu Singh v. Makhan Lal, Civil 
Revision No. 661 of 1934 decided on Jan- 
uary 16, 1936, Thom and Rachhpal Singh, 
JJ. also held that although that wes .a case 
where the amendment of the written state- 
ment should have been allowed no revision 
lay from the order refusing to allow such an 
amendment. A similar view had been ex- 
pressed by one of the same learned J udges in 
Kundan Lal v. Chhajju Mal, Civil Revision 
No. 297 of 1935 decided on January 7, 1936. 
It is, therefore, obvious that there is a con- 
flict of opinion in this Court on this ques- 
tion. Now so far as revisions from orders 
allowing an amendment of a pleading are 
concerned the rulings seem to be one way. 
The learned Counsel for the applicant has 
not been able to cite any case in whicha 
revision was allowed from an order where 
an amendment had been permitted. In 
Sundar Lal v. Razia Bagam (5) it was de- 
finitely ruled by a Bench of this Court that 
no revision would lie from an order allow- 
ing an amendment of a plaint as it cannot 
be said that a case has been decided with- 
in the meaning of s. 115, Civil Procedure 
The Bench refrained from consider- 
ing the soundness of the decision ih Kishan 
Lal's case (1) inasmuch as. the case before 
them wasa converse one. A similar view was 
expressed in the unreported case G. A. John 
v. Seth Indra Chand, Civil Revision Ne. 572 
of 1934, decided on April 24, 1935. The word 
“case” has not been definedin the Code of 
Civil Procedure, and cannot, therefore, be 
given any exhaustive definition. Evans, J.C. 
and Sundar Lal, A. J.C. in Hevanehal 
Kunwar v, Kanhai Lal (6) remaiked that 

“Where there are independent prcceedings arising 
out of a case, such asa preceeding torestors a cars 

(5) (1934) AL J 757; 152 Ind, Cas. 886; AI R 
1934 All. 785; 7 RA 410, 

(6) 120 O 409, : 
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dismissed in default or to set aside a dsoree ex parte 
for which the legislature has provided an indepen- 
dent remedy or a different procedure, such proceed- 
ing may be a case within the meaning of the sec- 
tion”. 

This dictum was quoted with approval 
by Lindsay, J. in the Full Bench casein 
Ram Sarup v. Gaya Prasad (7), correspond- 
ing to Ram Sarup v. Gaya Prasad (7). 
This opinion of Lindsay, J. was accepted 
by another Bench of this Court in Radha 
Mohan Dutt v. Abas Ali Biswas (8) at 
p. 6294, Inthe Full Bench casein Gupta 
& Co. v. Kirpa Ram Brothers (9) at p. 3841, 
it was observed: k 

“It seems to me that it is not possible to lay down 
any complete and exhaustive definition of the word 
“case.” Certainly the word “case” is not an exact 
equivalent öf the word “suit.” Obviously it is some- 
thing wider. At the same time it may not be so 
wide as to include every order that is passed by a 


Court during the trial of a suit of proceedings pend- 
ing before it,” 


Thus the word “case” could not be given ` 


such a wide meaning as to cover every in- 
terlocutory order passed by a Court during 
the trial of a suit. Now ifa case within 
the meaning of s. 115, Civil Procedure 
Code, is started as soon as an application 
for the amendment of a pleading is made, 
then the case would be decided when final 
orders on that application are passed, no 
matter whether the application is allowed 
or disallowed. There would be an anomaly 
in holding that if the application is allow- 
ed the case'is not decided, but if it is not 
allowed the case is decided. If the filing 
of the application was the commencement 
of a new proceeding or a case, then the 
case must necessarily be decided if the ap- 
‘plication is allowed. But it has been held 
consistently by this Court that when an 


application for amendment has been al- 


lowed no case can be said to have been 
` decided so as to be made the subject of a 
revision to this Court. The cases laying 
down that no revision lies from orders 


merely allowing. or disallowing amendments 


which are, to some extent matters of dis- 
cretion. seem to have laid down the correct 
law. It must’accordingly be held that no 
revision lies from an order refusing to al- 
low an amendment ofa pleading. Cases 
where the amendment comes under some 
other order of the Court, for example, the 


48 A175; 90 Ind. Cas, 150; AIR 1925 All. 610. 
24 A LJ 56 ie 


(8) 53 A 612; 133 Ind, Cas. 129; A IR1931 All. 
294; (1931) A LJ 3i7; Ind. Rul, (981) AlL 577 


). 5 
9) (1934) A LJ 381; 149 Ind. Cas, 1183; AT R 
1934 All. 620; 6 R A 1018, 
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addition or substitution of parties, or the 
striking off of a pleading, may amount toa 
ease decided; but an order passed purely 
under O. VI, r. 17, is not. 

Bennet, J—I agree with the judgment 
of the Hon'ble Chief Justice. 

Bajpai, J—I agree. 

Order accordingly. 





RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 3 of 1936 
March 9, 1936 
Pace, C. J., Mya Bu AND Ba U, JJ. 
COMMISSIONER or INCOME-TA\X, 
BURMA— PETITIONER 
versus 
DEY BROTHERS—Assrssres—Oprosits 
PARTY 


Income Tax Act (XI of 1922), s. 34—Onus under— 
Whether lies on Income tax Authorities to satisfy 


Court that income has escaped assessment—No mis- 


direction in law—Materials to find that income, 
etc, had in fact escaped assessment—Court, if will 
interfere—Final and conclusive assessment made—Re- 
assessment, if proper—Income, etc., that have escaped 
assessment— Liability to be assessed—S. 34, appltcodilt- 
ty when some portion of income has not been included. 

Under s. 34, Income Tax Act, an onus does not lie 
upon the Income-tax Authorities to satisfy the Court 
upon the facts that income, profits and gains had 
escaped assessment. The effect of so holding would 
be that in every case in which proceedings are taken 
under s. 34,the assessee would have an appeal upon 
the facts. Unders. 34, if the Income-tax Authorities 
have nct misdirected themselves in law, and there 
were any materials before the Income-tax Authori- 
ties upon which they could find that income, profits 
and gains had in fact escaped assessment, the Court 
will not interfere or disturb the finding of fact at 
which the Income-tax Authorities have arrived. 
Commissioner of Income Tax, Bombay v. Gopal 
Vaijinath (1), dissented from. 

Income in respect of which a final and conclusive 
assessment has been made cannot be subjected to re- 
assessment, except when the assessment has been 
fixed at too low a rate, either under s. 31 or any other 
section of the Income Tax Act. Commissioner of 
Income Taxv.U Lu Nyo (2), relied on, Rajendra 
Nath Mukherji v. Commissioner of Income Taz, Ben- 
gal (3), referred to. NGA 

Income, profitsani gains liable to assessment but 
which have not been assessed in the year of assess- 
ment in which they are chargeable, whetheror not 
they ure derived from the same source as income 
that has beenso assessed, are within s.3iand are 
liable to be assessed within the period prescribed ia 
that section as being income, profits and gains that 
have escaped assessment. Commissioner of Income 
Tax, Bombay v. Gopal Vaijinath (1), Commissioner 
of Income Tax, Burma v, T. S.T. S. Chettyar Firm 
(4), In re Lachiram Basantilel (9), In vre Anglo- 
Persian Oil Co. (India), Ltd. (6), In re Burn & Co. 
(7), In re Ramjitas-Mahaliram (8), Commissioner of 
Income Tax, Madras v. Sundaresa Atyar -¥) and 
Madan Mohan Lal v. Commissioner of Income Tar, 
Punjab (10), referred to, 


ph cles . 
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Section $4 is applicable to casesin which either 
no assessment at all has been made upon the person 
who received the income, profits or gains liable to 
assessment, or where an assessment has been made 
in the course ofthe year, but some portion of the 
income, profits or gains of such assessee for some 
réason or other has not been included in the order of 
assessment, such income is income which has “ es- 
taped assessment " in the year, and falls within the 
ambit of s. 3iofthe Act. Commissioner of Income 
Tax, Burma v. N. N. Burjorjee (11), relied on. 

Held, that the assassment that has been made 
under s. 34 has been based not upon facts, but upon 

. surmises and hypothesis for which there was no sound 
foundation, and, the assessment under s, 34 could not 
be sustained, 

C. Ref. made by the Commissioner of 
Income-tax, Burma. 


Mr. E. W. Lambert, forthe Commissioner 
of Income-tax- 
Mr. De, 

Party. 


_ Page, ©. J.—The question propounded 
is “whether the re-assessment in this 
case wasin accordance with the provisions 
of s.34 ofthe Act?” Section 3Ł runs as 
follows : 

“34, If for any reason income, profits or gains 
chargeable to income-tax has escaped assessment in 
any year or has been assessed at too low a rate, 
the Income-tax Officer may, at any time within 
one year of the end of that -year, serve onthe 
person liable to pay tax on such income, profits or 
gains, or, in the case of a company, on the princi- 
pal officer thereof, a notice containing all or any of 
the requirements which may be included in a notice 
under sub-s, (2), of s. 22 and may proceed to 
assess or re-assess such income, profits or gains, 
and the provisions-of this Act shall, so far as may 
be, apply accordingly as if the notice were a 
notice issued under the sub-section: Provided 
that the tax shall be charged at the rate at 
which it would have been charged had the in- 
come, profits or gains not escaped assessment or 
full assessment, as the case may be.’ 

The question is not happily framed 
and: is too wide, the substance of it 
ala regard to the matter in controversy 

eing : 

“whether there were any materia upon which 
the Income-tax Officer or the Assistant Oommis- 
sioner could find that the income, profits and 
gains which were the subject of the assessment 
under s. di had escaped assessment in the year 


1931-32. 

The material facts lie within a narrow 
compass. Up till January 1932, the busi- 
ness of achemist and druggist in Mogul 
Street, Rangoon, was carried on in part- 
nership by the Dey Brothers, a manager 
appointed bythe elder brother, Dr. Dey, 
being iù charge of the business. After 
January 1932, the younger brother, L. M. 
Dey, who isthe assessee, became the sole 
proprietor and employed a different mana- 
ger tocarry onthe business for him. The 
assessment order cf the Income-tax Offi- 


for the Assessee, Opposite 


. pd 
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1931-32 was 


cer in respect of the year 
in the follow- 


passed on June 16, 1931, 
ing terms: a 
“I'he books have been scrutinized, and the re- 
turn checked and found in order. accept the 
return of income, viz. Rs, 8,267. Tax there- 
on at 9 pies inthe rupee Rs, 387-8. Issue demand- 
notice payable in one month. 
Pa Si) S.E. TRUTWEHIN, 
June 16, 1931, Income-tax Officer, 


Thereafter as the result of a search upon 
the premises certain documents came into 
the possession of the Income-tax Depart- 
ment, in consequence of which the mana- 
ger was proseculed and convicted on June 
12, 1933, of submitting inter alia a false 
Income-tax return; but ,the convictions 
were set aside on appeal by Dunkley, J., 
on June 12, 1933. If the proceedings under 
s. 34 which were commenced on July ð, 
1932, could have been delayed until after 


‘the judgment of Dunkley, J., had been 


passed, it may be that they would not have 
been set in motion, for the learned Judge 
held that there was “no evidence that the 
appellant intentionally submitted a false re- 
turn to the Income-tax O:bcer.” However, 
the proceedings unders. 34, which before 
that time had been completed, resulted on 
August 12, 1932, in an assessment being 
made ona total income of Rs. 68,267 in- 
stead of Rs. 8,267 under the original assess- 
ment. The assessment was set aside alter 
a, reference to the High Court under s. 66 (3) 
and on February 22, 1935, the Commissioner 
of Income-tax directed the Income-tax 
Officer to open fresh proceedings, presumab- 
ly under s.34. On May 10, 1935, the In- 
come-tax Officer accepted the - following 
figures for cash sales in the years 1930-31, 
1932-33 and 1933-34 : 


Percentage of 


Year. Sales, Gross prfit, gress profit 
Rs. Rs. Rs, 
1933-34  2,29,256 47,780 20:8 
1932-38 257,067 63,599 7 
1930-31 3,07,385 438,457 lil 


In the assessment order the Income-tax 
Officer observed : 

“A comperison of these figures shows that, ac- 
cording to the accounts produced by the firm, 
the percentage of gross profif in 193v-31 was 
14°1 compared with 247 in 1932-33 an] #08 in 
1933-34, The sales, however, in the year 1930-31, 
in which the gross profit was smallest, were 
larger than those in the other two years, The 
result of the trading for the year 1930-31 as dis- 
closed by the books produced cannct therefore be 
accepted off-hand.” 

The Income-tax Officer rejected the ex- 
planation of the assessee that “the reason 
for the gross profit being only 141 per 
cent. is said to be due to keen competi- 
tion between the assessee firm® and the 
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® 
Grand Pharmacy which is stated as having 
commenced business about this year (1930- 
31), and merely because the figures in the 
latter years showed a larger profit on a 
smaller turn-over the Income-tax Officer 
arbitrarily estimated that 30 percent. of 
the figure for sales in 1930-31 must have 
represented the gross profit, and he assess- 
ed the income, profits and gains of the 
assessee upon that footing, On appeal 
the Assistant Commissioner reduced the 
assessment from Rs. 59,130 to Rs. 40,180, but 
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otherwise affirmed the assessment, stating 
that “the main ground for the rejection of 
the accounts remains, namely, that the 
analysis of the trading account shows a 
rate of gross prets whichis substantially 
below the rates shown in subsequent 
accounts. And it is this Department’s case 
that this result is due to an under-state- 
ment of the closing stock for the year. The 
following table sets out the trading results 
for the relevant years, as shown in the 
firm's accounts : 


LT Tt NE YH SN AGA ma a TN 


Assessment 


Closing Gross 





Yeng E Purchases Sales Stock Profit Percentage 
(1) (2) (3) (4) (5) (6) (7) 
a a NGE ee NE TA A, 
Rs. Ra. Rs. Rs. Rs. 
1930-31. 141,874 2 82 755 3,60,862 1,11,822 48,054 13 3 
1931-39 1,11,822 2,40,477 3,07,335 88,421 43,457 14°] 

_ 1922 33 88,421 2,01,722 2,67,796 60,910 38,563 14°4 
1933-34 60,910 1,94,511 2,57,068 61,951 63,598 24°7 
1934-35 61,951 > 1,83,754 2,29 256 64,228 74,779 20°8 

serrate nme: ce EE EC aan AAN I TOSS I OSE, 


These figures show a marked increase in 
the gross profit for the years 1933-34 and 
1934-35, and this is significant for the 
accounts for these years were submitted 
after the prosecution referred to in para. 2 
above was‘ launched. Before considering 
what, in my opinion, should be the answer 
given to the question referred I desire to 
observe, with all due respect, that I cannot 
agree with the following passages in the 


judgment of the Bombay High Court in - 


Commissioner of Income-tax, Bombay v. 
Gonal Vaijinath (1) : 

“It seems to me that the burden of showing 
that income has escaped assessment or that it 
has been assessed at too low a rate, lies on the 


$ 


Commissioner, ' ; 
ATL 


“I think the burden of “proving that the in- 
come has escaped assessment within the mean- 
ing of s. 34, Income Tax Act, was” on the Income- 
tax Authorities, and it has clearly not buen dis- 
charged,” 


_ IE Beaumont, C.J. and Rangnekar, J., 
intended to lay down that under s, 34 
an onus lay upon the Income-tax Autho- 
rites to satisfy the Court upon the 
facts that income, profits and gains had 
escaped assessment, the effect of so hold- 
Ing would be that in every case in which 
proceedings are taken under s. 34, the 
assessee would have an appeal upon the 
facts. That in my opinion, was neither 
intended nor provided; and I apprehend 
that under s. 34, if the Income-tax Autho- 
rities have not misdirected themselves in 
law, and there were any materials before 

(1) 59 B 626; 15 . j 
“0. Ban Re oe fer Ha A IR19385 Bom 
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the Income-tax Authorities upon which they 
could find that income, profits and gains 
had in fact escaped assessment, the Court 
will not interfere or disturb the finding of 
fact at which the Income-tax Authorities 
krave arrived. 

Further, Lam of opinion that the anim- 
adversions passed by the Bombay High 
Court in Commissioner of Income Tax, Bom- 
bay v. Gopal Vaijinath (1), upon certain 
observations ofa Bench of this High Court 
in Commissioner of Income Tax v. U In 
Nyo (2), were not justified. The learned 
Judges who decided Commissioner of In- 
-come Tax, Bombay v. Gopal Vaijinath (1), 
while agreeing with the actual decision in 
Commissioner of Income Taxv. U Lu Nyo 
(2), appear to have been under the impres- 
sion thatin Commissioner of Income Tax 
yv. U Lu Nyo (2), this Court had held that 
“income from a particular source cannot be 
re-assesssd unders.34.”. With all due res- 
pect the Court in Commissioner of Income 
Taz v. U Lu Nyo (2), did not, and did not 
purport to lay down the law in that sense. 
In Commissioner of Income Tax v. U Lu 
Nyo (2), as in Commissioner of Income Tax, 
Bombay v. Gopal Vaijinath (1), an Income- 
tax Officer in a subsequent yearof ussess- 
ment arriving at a different estimate of the 
income that had accrued in the previous 
years from that at which the Income-tax 
Officer in the previous year had arrived, 
proceeded to re-assess under s. 34 the diffe- 
rence between the amount of the two es- 
timates as being income that had “escaped 

(2 12 R118; 146 Ind. Cas, 300; AI R 1933 Rang. 350; 
6 R Rang. 88 (5 B}, 
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assessment” in the previous year. That 
we held to be: 


“an attempt by one Income Tax Officer to go behind 
and revise the assessment made by the Income-tax 
Officer in the previous year, merely because he 
disagreed with his predecessor's estimate of the 
amount of the assessable income.” 


In that connection the Court laid down 
that "the Income-tax Officer had no juris- 
diction to revise the assessment for the pre- 
vious year which was completed and had 

‘become final.” We respectfully adhere to 
what was said in Commissioner of Income 
Raxy. U Lu Nyo (2\, for in our opinion 
incomein respect of which a final and con- 
clusive assessment has been made cannot 
be subjected to re-assessment, except when 
the assessment has been fixed at too low a 
rate, either under s. 34 or any other section 
of the Income Tax Act. The view which the 
Court expressed in Commissioner of Income 
Tax v. U In Nyo (2), and which finds 
favour with us, appears to receive confirma- 
tion from the following observations of 
Lord “Macmillan in Rajendra Nath Mu- 
kherji v. Commissioner of Income Tax, 
Bengal (3): 

‘The fact that s.34 requires a notice to be served 
calling for a return of income which has escaped 
assessment strongly suggests that income which has 
already been duly returned for assessment cannot 


be said to have escaped assessment within the 
‚statutory meaning.” 


It may be necessary, of course in certain 
cases to examine income A, which has al- 
ready been duly assessed . in order to as- 
certain whether income B has escaped as- 
sessment, but that does not mean that in- 
come A is liable to be re-assessed under 
s. d4,and we are firmly of opinion that in- 
come, profits and gains that have already 
been duly assessed and the assessment in 
respect of which has become binding and 
conclusive cannot be subjected to a revised 
assessment under s. 34 except where the 
rate originally charged was too low. On 
the other hand, we are equally clearly of 
opinion, and as we understand the judg- 
ment in that case there is nothing to the 
contrary in Commissioner of Income Tax v. 
U Lu Nyo (2), that income, profits and gains 
liable to assessment but which have not 
been assessed in the year of assessment in 
which they are chargeable, whether or not 
they are derived from the same source as 
income that has been so assessed, are within 
s. 34 and are liable to be assessed within 
the period prescribed in that section as 
-being income, profits and gains that have 
. (3) 61 O 285; 147 Ind. Cas. 663; AITR1934 P OG 
30; 611410; 6RPO 68;11 OWN 236:66ML J 


121; (1934) M W N 175; 39 LW 266; 36 Bom. L R 
267; 8-0 W N 319; 59 O L J334 (PO T 
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escaped assessment: Commissioner of 
Income Tax, Burma v. T. S. T. S. Chettyar 
Firm (4\, Commissioner of Income Tax v. 
U Im Nyo (2),In re Lachiram Basantilal 
(5), In re Anglo-Persian Oil Co. India, Ltd 
(8), In re Burn and Co. (7), Rajendra Nath 
Mukherji v. Commissioner of Income 
Tax, Bengal (3), In re Ramjidas Ma- 
haliram (8), Commissioner of Income 
Tac, Madras v. R. Sundaresa Aiyar (9), 
and Madan Mohan Lal v. Commissioner of 
Income Tax, Punjab (10), Commissioner of 
Income Tax, Bombay v. Gopal Vaijinath 
(1). In my opinion, the true rule was en- 
unciated in Commissioner of Income Taz, 
Burma v. N. N. Burjorjee (11), where the 
Court held : 

“thats. 34 is applicable to cases in which either 
no assessment at all has been madeupon the person 
who received the income, profits or gains liable to 
assessment or where an assessment has been made in 
the course of the year, but some portion of the in- 
come, profits or gains òf such assessee for some 
reason or other has not been included in the order of 
assessment such income is ince me which has ‘escaped 


assessment’ in the year, and falls within the ambit of 
s. 34 of the Act.” 


Now, applying s. 34, construed in this 
sense, to the facts of the present case I 
am of opinion that there were no materials 
before the Income-tax Authorities upon 
which they could have found that any in- 
come profits and gains were liable to assess- 
ment under s. 34. Upon the footing that 
the table of figures compiled from the as- 
sessee’s books of account was accepted, and 
the additional assessment was based upon 
the ground that commended itself to the 
Income-tax Officer, namely, that because 
from the figures for later years it is clear 
that a larger gross profit was therein made 
on a smaller turn-over than in the account- 
ing year, I am not satisfied that it follows 
that in the accounting year the gross profit 
must have been greater than the profit re- 
turned by the assessee. It appears to me 
that this conclusion cannot be drawn from 
the premises, and that the argument invol- 
ves anon sequitur. It is at least equally 
probable that the larger profit accruing in 


(4) 9R 28; 132 Ind. Cas. 559; A I R 1931 Rang. 
333; Ind. Rul. (1931) Rang 191. 

15)58C 909; 133 Ind Cas.187; AI R 1931 Cal, 
545; 35 C W N 310; Ind. Rul. (1931) Cal. 651 (F B). 

(6) 600 840; 149 Ind. Cas. 919; A I R 1933 Cal, 
777; 37 CW N 430; 6RO 658 . 

(7) 61 O 132; 150 Ind. Oas. 404; A I R 1934 Cal. 515; 
38 C W N 204; 6 R C853, 

(8) 620 1011. 

(9) (1928) 2 I T O 173. 

(10) 16 Lah. 937; 158 Ind. Cas. 718; A I R 1935 Lah. 
742: 38 P L R 52; 8 R L 288. 

(11) 9 R 161; A I R 1931 Rang. 101; 13l!Ind. Cas, 
507; Ind. Rul. (1931) Rang. 139, f 
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the later years was due to the absence of 
trade competition or to better management 
—for it must be remembered that in the 
subsequent years the assessee was the sole 
proprietor of the -business and that it was 
under new management—as that there was 
no increase in the profits of the later years 
and, in my opinion in such circumstances 
there were no materials from which the 
Inccme-tax Officer could have found that in 
the accounting year there were profits from 
the business which had “escaped assess» 
ment.” 

On the other hand, if the figures returned 
by the assessee were rejected in toto there 
were ex necessitate rei no material from 
which the inference drawn by the Income- 
tax Authorities could have been deduczed; 
andeven if assuming that, the Income- 
tax Authorities were justified in the cir- 
cumstances in coming to the conclusion that 
the value of the “closing stock” was based 
not on its true value tothe assessee but on the 
“invoice” price, without taking into account 
for example, the cost of freight or import 
duty, it does not follow that the calculation 
of the gross profit as returned was incor- 
rect unless the value of the “opening stock” 
had been otherwise and/or truly assessed. 
But not only was thereno evidencé before 
the Income-tax Authorities that the “open- 
ing stock” and the ‘closing stock” were not 
valued on the same basis, but from the 
table itself it appears that in each year 
the “opening stock” stood at exactly the 
same figure asthe “closing stock” of the 
previous year, afact which would militate 
against the view that the ‘‘opening stock” 
and the ‘‘closing stock” in the return of the 
assessee for the year of assessment had 
` not been valued in the same way. In my 
opinion the assessment that has been made 
under s. 34 has been based not upon facts 
bat upon surmises and hypothesis for which 
there is no sound foundation, and, in my 
opinion, the assessment under s. 34 cannot 
be sustained. I would answerthe question 
propounded in the negative. The assessee 
is entitled to costs 10 gold mohurs including 
Rs. 100 deposited. 

Mya Bu, J.—I agree. 

Ba U, J.—I agree. 

N. l Answer accordingly. 
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Civil Procedure Code (Act V of 1908), O. XXXIV, 
r, 1 — Mortgage — Subsequent mortgagee satisfying 
prior mortgage and acquiring rights under tt—Suit by 
intermediate mortgagee impleading subsequent mort- 
gagee—Latter, if should set up rights under prior 
mortgage—Ex parte decree, if bars claim on basis of 
satisfaction of prior mortgage~Such claim, if barred 
on ground that suit on prior mortgage was barre? by 
time-——Limitation. 

Under the Explanation to O. XXXIV, r.1, Civil 
Procedure Code, it is not necessary for a puisne 
mortgages to implead a prior mortgagee, and 
he may without impugning such a mortgagee, 
claim to sell the property subject toit. A person 
who has taken a subsequent mortgage and also 
possesses prior mortgagees' rights has a dual 
capacity. He is a necessary partyin his capacity as 
a subsequent transferee, but not a necessary party 
in his capacity as a prior mortgagee. If therefore the 
validity of the prior mortgage is admitted in the 
plaint and he has been professedly impleaded as a 
subsequent transferee, there is no reason to require 
that he must of a necessity appearin Court and set 
up rights under the prior mortgage which isnot dis- 
puted by the plaintifis. In the circumstances an 
ex parte decree in such suit does not bar a claim by 
him that he has acquired rights by payment of the 
money due on the prior mortgage decres. Sri Gopal 
y. Pirthi Singh (1) and Mohammad Ibrahim Hassain 
Khan v. Ambika Pershad Singh (16), distinguished. 
Radha Kishun v. Khurshed Hossein (13), explained. 
Collector of Maradabad v. Muhammad Hidayat Ali 
Khan (6) and Ajudhia Pandey v. Inayatullah (17), 
referred to. i 

Where a subsequent mortgagee satisfies the decree 
on a prior mortgage, a claim by him to be subrogated 
to the position of the prior mortgagee as against an 
intermediate mortgagee will not be barred on the 
ground that the suit on the prior mortgage has be- 
come barred. ‘Alam Ali v. Bent Charan (14), applied. 


Order of Reference.—This isa second 
appeal from a decision dated August 16, 
1933, of the learned Additional Subordinate 
Judge of Bareilly, by which he allowed an 
appeal from a decision dated May 7, 1931, 
of the learned Additional Munsif of 
Bareilly. 

The plaintiff is one Musammat Chunni 
Kunwar, and the defendants are two 
brothers named Ram Dhan and Tek Ohand. 
On August 16, 1918, one Karam Ali executed 
a simple mortgage-deed of some zamindari 
property in favour ofthe defendants and 
their mother, Musammat Jai Dei, and on 
August 22, 1922,a decree was obtained on 
the basis of that mortgage. Some years 
were then allowed to elapse, but on Decem- 
ber 21, 1926, the property was sold in execu- 
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tion of the above decree, and it was pur- 
chased by the present defendants. In the 
meantime, on July 18, 1923, Karam Ali had 
executed another simple mortgage of the 
pronerty in favour of the defendants, and 
on December 22, 1926, they brought a suit 
on the basis of that mortgage. On January 
17, 1927, Karam Ali executed a usufructuary 
mortgage of. the property in favour of the 
present plaintiff, Musammat  Chunni 
Kunwar, and on Februarv 7, 1927, she was 
impleaded as asubsequent mortgagee, in 
the suit brought by the defendants on the 
hasis of their mortgage of July 18, 1923. 
An ex parte decree, on April 14, 1927, was 
passed in that suit, and an applicaticn to 
ret it aside was afterwards dismissed. 
Musammat Chunni Kunwar on January 20, 
1927, out cf the consideration for her mort- 
gage paid off what was due under the first 
mortgage of August 16, 1918, and the sale 
that had taken place on December 21, 1925, 
in execntion of the decree that had been 
obtained on the basis of that mortgage was 
set aside. The cefendants afterwards put 
into execution the decree that they had 
obtained on the basis of the second mort- 
gage, and on January 15,1931, tke plaintif 
instituted the present suit for a declaration 


to the following effect: 

“It may be declared that the plaintiff, as the re- 
presentative-in-interest under the document dated 
August 16,1918, is in possession of the mortgaged 
property as a prior mortgagee, and that the sale 
proceedings, dated January 28,1931, are subject to 
the preferential rights of the plaintiff.” 


The learned Additional Munsif dismissed 
the suit with costs, but asa result of an 
appeal by the plaintiff, the learned Addi- 
tional Subordinate Judge reversed the 
decision of the trial Court, and gave the 
plaintiff a declaration that she was sub- 
rogated to the rights of the prior mortgagees 
under the deed of August 16, 1918, and that 
the sale in execution of the defendants’ 
decree should be held “under the superior 
rights” of the plaintiff. This second appeal 
is by the defendants. The points urged on 
behalf of the appellants are as follows: 

(1) The decree of April 14,1927, passed 
on ihe basis of the mortgage of July 18, 
1923, describes the plaintiff as a subsequent 
mortgagee, and having regard to the provi- 
sions of Explanation 4, s. 11, Civil Procedure 
Code, she is debarred now by the principles 
of resjudicata from claiming to be sub- 
rogated to the position of the mortgagees of 
the mortgage of August 16,1918; (2) The 
present suit is barred by time, since a 


- person seeking priority by the’ satisfaction 
.cfa mortgage cannot claim to be subrogat- 
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ed ilat the time of the assertion of. that 
claim a suit on the basis of that‘mortgage 
would be time-barred; and (3) Having 
regard io the provisions of s. 47, Civil Proce- 
dure Cede, it was not open to the plaintiff to 
seek relief by means of a separate suit. As 
to the first point, we were referred by 
learned Counsel for the appellants to a 
number of reported: decisions, of which we 
think it sufficient to refer to the following: 
Sri Gupal v. Pirthi Singh (D, Gajadhar Teli 
v. Bhagwanta (2), Brijmohan Singh vV. 
Dikhan Singh (3), Kanhaiya Lal v. Ikram 
Fatima (4) and Gopal Lal v. Benarasz 
Pershad Chowdhry (5). Inthe first of the 
above cases, which wasa case decided by 
their Lordships of the Privy Council, it was 
held that where, to a suit by a mortgagee on 
a mortgage-bond of certain property, a prior 
mortgagee of the same property is made a 
party and omits to set up his prior charge 
and claim to have it redeemed, a suit subse- 
quently brought by him for that purpose 
was barred by Explanation 2, s. 13, Civil 
Procedure Code, as it then stood. 

In the case reported in Gajadhar Teli v. 
Bhagwanta (2), the facts were that certain 
puisne mortgagees brought a suit for sale 
on their mortgage in which, although they 
impleaded the prior mortgagees, they 
simp.y asked for the sae of the property 
mortgaged, neither claiming to have their 
mortgage redeemed nor asking for sale 
subject to the prior mortgage. The prior 
mortgagees on their part did not set up 
their rights under the prior mortgage. It 
was held thats. ll of the present Civil 
Procedure Code was a bar to the prior mort- 
gagees afterwards suing for sale on their 
mortgage. In Brijmohan Singh v. Dukhan 
Singh (3), it was held, inter alia, that when - 
a party impleadedisa puisne mortgagee 
and, therefore, a necessary party, but claims 
priority, he must assert and prove his 
priority, otherwise he is barred. In 
Kanhaiya Lal v. Ikram Fatima (4), it was 
held that where it is the duty of a person to 
set up a prior charge in defence toa claim 
for the recovery of a certain sum of money 
by sale of a certain property, but no priority 
is set up, a subsequent suit for declaration 
that he has aprior charge is barred by 
Explanation 4, s. 11, Civil Procedure Code. 


(1) 24 A 429: 29 I A118; 8 Sar. 293; 4 Bom. L R 827; 
6 Ò W N 889 (PC). 

(2) 34 A 599; 16 Ind. Cas. 8; 10 A L J 244. 

(3) 9 Pat. 816; 130 Ind. Cas. 168; A I R 1931 Pat. 33; 
11 P L T 883; Ind. Rul. (1931) Pat. 152. 

(4) 8 Luck 103; 139 Ind. Cas, 358; A I R 1932 Oudh 
268; 9 O W N 557; Ind. Rul. (1932) Oudh 360. : 

(5) 31 C 428, 
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În Gopal Lal v. Benarasi Pershad-Chowdhry 
(5), it was held that if a prior mortgagee.is 
made a party to a suit brought by a subse- 
quent mortgagee on a morigage-bond of 
certain property, but omits to enter ap- 
pearance and sets up his prior right and 
claims that he should be paid off or that the 
property should besold subject to his mort- 
gage, his mortgage lien must be deemed to 
be extinguished, and a suit subsequently 
brought by him or his heirs on his mortgage 
was barred by Explanation 2, s. 13, Civil 
Procedure Code as it then stood. 


The above decisions fully support the first 
ofthe argumenis addressed to us in this 
appeal on nehalf of the appellants. On the 
other side, however, a number of rulings 
were referred to, which, it was contended, 
are toa contrary effect. Those rulings are 
as follows, Collector of Moradabad vV, 
Muhammad Hidayat Alt Khan (6), Fazal 
Rab v. Manzoor Ahmad (1), Ram Partap 
Pandey v. Lalu Pandey (8), Sadu Behera v. 
Dibakar Tara (BY, Official Assignee, Caleutta 
y, Jagabandhu Malik (10), Abdul Wahid 
Khan v. Ali Husain (11) Diwan Chand v. 
P njab and Sind Bank, Ltd. (12) and 
Radha Kishin v. Khurshed Hossein (13). 
Of the above decisions we think it necessary 
now to refer in detail only to those of 
Sadu Bzhera v. Dibakar Tara (9), Abdul 
Wahid Khan v. Ali Husain (11) and Diwan 
Chand v. Punjab and Sind Bank, Ltd. (12), 
and the decision in Official Assignee, Calcutta 
V. Jagabandhu Mallik (10). In Sadu Behera 
v. Dibakar Tara (9), it was held that there 
is no rule of law that a defendant being a 
subsequent incumbrancer or a purchaser of 
the equity of redemption is bound to set up 
as a defence that he has a paramount title, 
and that if in such a suit he does not invite 
the Court to decide the question of his 
priority, he will not be precluded from rais- 
ing ths question of his priority in a suit of his 
own. In the Calcutta case reported in Official 


(6) 48 A 554; 94 Ind. Cas. 505; A I R1926 All. 


49. 

(7) (1930) A L J 1222; 133 Ind, Cas, 142; A I R1931 
All. 76; Ind. Rul. (1931) All. 590, 

(8) AIR 1930 All. 163; 124 Ind. Cas, 27; Ind, Rul. 
(1930) All, 459. 

(9) 9 Pat. 539; 121 Ind. Cas. 353; A I R 1929 Pat. 678; 
10 P L T 645; Ind. Rul. (1930) Pat. 129. 

(10) 61 C 494; 150 Ind, Cas. 321; A I R 1934 Cal. 552; 
38 OW N 492;6 R © &29. 

(11) 4 Luck 250; 115 Ind. Cas, 833; A I R 1929 Oudh 
463;6O WNI, 

(12) AIR 1935 Lah. 218. 

(13) 47 C 662; 55 Ind. Cas. 959; A I R 1920 P C8l; 
A7LA11;18 ALJ 401; (1920 MW WN 308; 88M LJ 
424; 11 L W 518; 22 Bom. L R 557; 28M DL T 425; 25 
OW N 417 (2 O 
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Assignee, Calcutta v, Jagabandhu Mallik 
(10), it was held that where a prior mort- 
gagee whohad in execution of his mortgage 
decree, purchased the mortgaged property 
was made a defendant by a pPuisne mort- 
gagee ina subsequent mortgage suit, in the 
plaint whereof nothing wes clearly alleged 
in derogation of his priority, {he prior mort- 
gagee’s paramount title was outside the 
scope of the.controversy in the later suit, 
and the rule of constructive res judicata 
did not apply. In Kanhaiya Lal v. Ikram 
Fatima (4), it was held that if a prior môrt- 
gagee with a paramount title is impleaded 
in a suit brought bythe puisne mortgagee, 
and there is no contest in that suit regarding 
the prior mortgagee, the right of the prior 
mortgagee would not be lost to him. 

If, however, there is a controversy, and 
that controversy is decided against him, 
whether by actual -decision or in de- 
fault, his remedy would be barred, and the 
rule of res judicata would stand in his 
way in asserting his claim under the prior 
mortgage. In Diwan Chand v. Punjab and 
Sind Bank, Ltd. (12), the facts were that a 
person who had a subsequent mortgage over 
a property had also in addition to this re- 
decmed a prior mortgage, anda puisne 
mortgagee sued on his mortgage impleading 
the former only as a subsequent mortgagee, 
buf not as an assignee of the prior mort- 
gagee, and in execution of the decree so 
obtained, by which it was ordered that the 
claim of the the plaintiff puisne mortgagee 
was to be satistied first, the subsequent 
mortgagee claimed that he was entitled to 
be paid first his money due as assignee of 
the prior mortgagee. It was held that ag 
the subsequent mortgagee was not a neces- 
sary party to the suit in his capacity as a 
prior mortgagee, he was under no obligation 
to defend his claim, which is paramount and 
outside the controversy of a suit between 
the subsequent mortgagees, and accordingly 
the rule of res judicata did not apply. To 
make the ruleapplicable it was necessary 
for the plaintiff puisne mortgagee to attack 
his rights as assignee of the prior mort- 

age. 

There are also in the Allahabad cases 
certain observations which favour the con- 
tention that is raised on behalf of the res- 
pondent. As tothe second point taken on 
behalf of the appellants, it was conceded 
by their learned Counsel that a very recent 
Full Bench decision of this Court reported 
in Alam Ali v. Beni Charan (14), is against 


(14) (1935) A L J 1294; 160 Ind. Cas. 511; AIR 
1936 All. 33; 8 R A 618. 
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him, buthe contended that a decision of 
their Lordships of the Privy Council, report- 
edin Sukhi v. Ghulam Safdar (15), is in 
his favour, and that that decision was not 
considered by the learned Judges of this 
Court who were members of the Full Bench 
which decided the case above referred to. 
-As there appears to be a certain amount of 
conflict inthe various decisions relating to 
the above two points, we think it best to 
refer the two following questions for deci- 
sion by a Full Bench: 


T. Inthe circumstarces of the present 
case, does the ex parte decree obtained on 
April 14, 1927, by ihe defendants-appellants 
operate as res judicata for the purposes 

ofthe present suit, and isthe declaration 
now sought for by the plaintiff-respondent, 
therefore, barred ? 2. Elaving regard to the 
fact. that on the date of the present suil 
(January 15, 1931), a suit on the basis of the 
mortgage of August 16, 1918), would have 
been time-barred, is the plaintiff-respond- 
ent’s claim to be subrogated to the position 
of the mortgagees under the above deed 
also barred by time ? We accordingly direct 
that this appeal be laid before the Hon'ble 
the Chief Justice with a view to the consti- 
tion of a Full Bench of the decision of the 
above questions. Asit appears to be desi- 
rable that the record of the appellants’ Suit 
No. 819 of 1926 in the Court of the Addition- 
al Munsif of Bareilly City should be before 
the Full Bench with a view to its being 
ascertained what precisely was the charac- 
ter attributed in that suit to the present 
plaintiff, we direct that the record of that 
suit be sent for. 


Messrs. G. S. Pathak and Gopalji 
Mehrotra, for the Appellants. 
` Messrs. B. Malik and S. N. Gupta, for the 
Respondent. 

Judgment.—lIt appearsthat on August 16, 
1918, a simple mortgage deed was exe- 
cuted by Karam Ali in favour of the defend- 
ants-appellants and their mother Musammat 
Jai Dei. On August 22, 1922, a decree for 
sale was obtained on this mortgage, which 
was followed by a final decree. The pro- 
perty was put up for sale in execution of 
this decree and was purchased at auction 
by the defendants, the then decree-holders, 
on December 21, 1926. The decree was for 
over Rs. 2,000 and the property wassold for 
about Rs. 3,700, there being a surplus 
amount of Rs. 1,065. 

(15) 43 A 469; 65 Ind Cas. 151; A TR 1922P 011; 
48 I A 465; (1921) M W N 445; 14 L W 162; 26 0 WN 
eb. MLJ15; 30 M L T 175; 24 Bom. LR 59 
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In the meantime the defendants had taken 
another mortgage from Karam ‘Ali on 
July 18, 1923. Before the auction-sale, which 
had been held in execution of the decreé 
in the first mortgage, could be confirmed, 
the defendants brought a second suit on 
December 22, 1926, on the basis of the mort- 
gage. In their plaintthe present defend- 
ants clearly admitted the existence of the 
previous mortgage and even mentioned that 
in execution of their mortgage decree they 
had purchased the mortgaged property at 
auction and there was a surplus of 
Rs. 1,065 left over. They did not implead 
the present plaintiff Musammat Chunni Kun- 
war, as she had not come on the scene by 
that time. The reliefs claimed weré: (aja 
declaration that the plaintiffs were prior 
mortgagees against the defendants who had 
then been impleaded and were entitled to 
receive the entire surplus purchase money 
atthe auction sale held on December 21, 
1926, in execution of the decree of 1922 ; (b) 
a decree for recovery of the amount left 
outstanding after the payment of the sur- 
plus purchase money tobe realised and; 
(c) if the sale of the mortgaged property be 
for some reason set aside, the claim with 
costs be ordered to be paid from the defend- 
ant, and in case of default in payment the 
mortgaged property be sold and the claim 
be satisfied out of the purchase money.” 

It is, therefore, obvious that the present 
defendants who were plaintifis at that time 
were admitting the validity of the prior 
mortgage and the binding character of the 
mortgage decree and the propriety of their 
having purchased the property in satisfac- 
tion of the mortgage debt, leaving a sur- 
plus of Rs. 1,065 only, and asked for the 
payment of only the surplus purchase money 
in the first instance, thereby clearly admitt- 
ing that they were entitled only to this sur- 
plus amount under the second mortgage 
decree. It is also clear that they contemp- 
lated the contingency of the sale of the mort- 
gaged property being for some reason set 
aside, as by that time it had not yet been 
confirmed, and in that event they asked for 
a decree for the whole amount due under 
the second mortgage. It cannot, therefore, 
be contended for a moment that the de- 
fendants in the latter event intended to give 
up their first mortgage decree altogether. 
It is impossible to put any such interpre- 
tation on the plaint. 

On January 17, 1927, the mortgagor exe- 
cuted a usufructuary mortgage in favour of 
the present plaintiff, Chunni Kunwar, leaving 
money in the hands for payment of the firat 
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mortgage decree. She deposited the amount 
on January 20, 1927, and at some later, but 
unknown date, the auction sale in favour 
of the present defendants was set aside. 
On February 7, 1927, the present defend- 
ants in their suit filed an application asking 
money that MusammatChuni Kunwar be im- 
pleaded as a subsequent transferee, pre- 
sumably because she had taken the usutruc- 
tuary mortgage. There was no allegation 
that she had paid off the prior mortgage 
decree and should be impleaded as a prior 
mortgagee. Of course, there was no allega- 
tion against her when the plaint was filed 
and no amendments were made therein, 
except the addition of her name as a subse- 
quent transferee. Service was duly effected 
On her, but she did not appear to contest the 
claim, nor filed any written statement. The 
suit for the amount due on the second 
mortgage was decreed on April 14, 1927. 
The decree, however, did not say ihat the 
property would be sold free from any pre- 
vious incumbrances. 

The defendants then puttheir decree in 
execution and claimed a sale ofthe mort- 
gaged property. Upon this the present suit 
was instituted by Musammat Chuni Kunwar 
for a declaration that sbe had the rights of 
a prior mortgagee on account cf her dis- 
charge of the prior mortgage decree. Tho 
present defendants resisted the claim on 
two muin grounds among others: (1) that not 
having set up her prior mortgagee rights in 
the suit of the second mortgage, the defence 
was barred by the principle of res judicata; 
and (2) that by payment of the mortgage 
decree she required no rights of subroga- 
tion as the claim on the mortgage of 1918 
would now be barred by time. As the second 
question has been considered recently by a 
Full Bench of this Court in Alam Aliv. Beni 
Charan (14), it has not been referred to us. 
But the first question has been referred to 
us in the following form: 

“In the circumstances of the present case, does 
the ex parte decree obtained on April 14, 1927, by 
the defendants-appellants operate as res judicata 
for the purposes of the present suit, and is the de- 
claration now sought for by the plaintiff respondent 
therefore barred ?” 

Prima facie it would appear that when 
the validity of the prior mortgage decree 
was in no way disputed by the then plain- 
tiffs, und indeed was expressly admitted 
inasmuch as only the surplus amount was 
claimed in the first instance, it cannot be 
seriously contended that ihe binding cha- 
racter of that mortgage decree was in any 
Way a matter in issue in the previous suit. 
The plaintiff had not attempted to impugn 
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the rights under that morigage. decree. 
Accordingly even though subsequently dur- 
ing the pendency of that suit those rights 
devolved upon the present plaintiff, who had 
then been impleaded as a subsequent 
transferee, there was no occasion for her to 
set up the validity of that mortgage decree 
or the rights acquired by her pendente 
lite. The matter not having been put in 
issue by the plaintiff on the date on which 
the plaint was filed, on December 22, 1926, 
the defendant Chunni Kunwar was not 
called upon to appear and set up her prior 
rights. Under the Explanation to XXXIV, 
r. 1, ibis not necessary for a‘puisne mort- 
gagee toimplead a prior mortgagee, and 
he may without impugning such a mort- 
gagee claim to sell the property subject to 
it. A person who has taken a subsequent 
mortgage and also possesses prior mort- 
gagees’ rights has a dual capacity. She is 
a necessary party 10 her capacity as a sub- 
sequent transferee, but not a necessary 
party in her capacity as a prior mortgagee. 
If therefore the validity of the prior mort- 
gage is admitted in the plaint and she has 
been professedly impleaded as a subsequent 
transferee, there seems no reason to require 
that she must of necessity appear in Court 
and set up rights under the prior mortgage 
which is not disputed by the plaintiffs. 

The learned Advocate for the appellant 
relies strongly on Sri Gopal v. Pirthi Singh 
(1). In that case suits had been brought 
on mortgages of 1872 and 1874 successively 
without impleading other mortgagees, and 
decrees were obtained thereon. Then a 
suit was brought on a mortgage of 1876 
impleading the mortgagees of 1872 and 
1874. In the plaint the plaintiff had clearly 
sought to establish that charge as having 
priority over the earlier mortgages above 
referred to upon the ground that the money 
thereby secured had been borrowed to pay 
and had been applied in paying certain 
other charges on the same property of still 
earlier date, all being prior to 1871 (see 
p. 435). Thus the plaintiff had put in issue 
his claim of priority over the mortgages of 
1874. The mortgagee Ishwar Dutt set up 
his prior claims under a mortgage of 
July 21, 187), but he altogether omitted to 
set up his claim under a mortgage of Feb- 
ruary 7, 1874. The plaintiff's suit was 
decreed for payment of the money due 
against the defendants aud the decree de- 
elared that in default of payment the plain- 
tiff would be entitled to sell the mortgaged 
property “which was free from all encum- 
brances” and also the remaining properties 
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in satisfying the amount. of ‘certain prior 
debts detailed at the foot of the judgment. 
In this list the mortgage of February. 7, 
1874, was not included, It was accordingly 
held both by this High Court and also by 
their Lordships of the Privy Council that 
the omission to set up the rights under the 
mortgage of February 7, 1874, was fatal 
and the claim made in a subsequent suit 
was barred by the principle of res judicata. 
That was acase in which the plaintiff had 
never admitted the priority of the mort- 
gage of February 7, 1874, and where the 
decree had expressly ordered the sale of 
certain property free from all encumbrances 
and the sale of the remaining properties 
subject only to certain specified prior debts 
and no other. That case is accordingly dis- 
tinguishable from the present one. 

The learned Advocate next relies on 
Mahomed Ibrahim Hossain Khan v. Ambika 
Pershad Singh (16). In that case the heirs 
of Musammat Alfan were impleaded as 
puisne mortgagees, having the right to re- 
deem. As noted in the judgment of the 
High Court at p. 539*: “the plaintiffs asked 
for sale of the mortgaged properties free 
from the liens of all the puisne mort- 
gagees.” The prior rights of the heirs of 
Alfan were never admitted by the plaintiffs 
in their plaint and in fact they had been 
impleaded exclusively as subsequent trans- 
ferees. The Calcutta High Court con- 
sidered that the case was governed by the 
ruling of their Lordships in Sri Gopal v. 
Pirthi Singh (1). Their. Lordships of the 
Privy Council formed the view that the heirs 
of Alfan having been made defendants to 
those suits, and not having set up in those 
suits, such rights as they had under the 
prior mortgage, their claim in the later suit 
was barred by the principle of res judicata. 
As in that case the plaintiffs had not ad- 
mitted in the plaint that the prior mort- 
gagee righis were even subsisting and had 
asked for the sale of the mortgaged pro- 
perties free from the liens of all the defen- 
dants, the case is obviously distinguishable 
from the present case. 

In a later case Radha Kishun v: Khur- 
shed Hassain (13), their Lordships have laid 
down the law clearly. In a suit brought 
by the second mortgagees who were certain 
Sahus, a prior mortgagee Bakhtaur Mull, 
was impleaded asa defendant, “but whe- 
ther any or what relief was sought against 

(16) 39 C 527; 14 Ind. Cas. 496; 39 IA 68;11MLT 
265; (1912) M W N 367;9 A L J 332-14 Bom. L R 280: 
16 C W N 505; 15 0 LJ 411, 22M LJ 468 (PC) ` 
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him did not appear”. (p. 668). Their Lord- 
ships after pointing out that the implica- 
tions of the terms ofs. 96, Transfer of Pro- 
perty Act, were that without the consent 
of the prior mortgagee the mortgaged pro- 
perty could not be sold free from his mort- 
gage ‘remarked: 

“Bakhtaur Mull’s position therefore was that he 
was a prior mortgagee with a paramount claim out- 
side the controversy of the suit unless his mortgage 
was impugned. Consequently fo sustain the plea of 
res judicata it is incumbent on the Sahus in the 
circumstances of this case to show that they sought 
in the former suit to displace Bakhtaur Mull’s prior 
title ‘and postpone it to their own. For this it 
would have been necessary for the Sahusas plain- 
tiffs in the former suit to allege a distinct case in 
their plaint in derogation of Bakhtaur Mull’s 
priority. Butfrom the records of this suit it does 
not appear that anything of the kind was done, and 
as has been observed, of things that do not appear 
and things that do not exist the reckoning in a 
Court of law is the sume.” l 

Their Lordships accordingly held that 
Bakhtaur Mull’s mortgage not having been 
impugned expressly, he was not prevented 
by any principle of res judicata from set- 
ting up his rights under that mortgage in 
a subsequent suit. The case before us is 
much stronger inasmuch as here not only 
the present plaintiff's rights were not, and 


-could not be, impugned in tke plaint when 


it was filed on December 22, 1926, but it 
was clearly admitted that the prior mort- 
gage was subsisting and was paramount. 
The case is similar to the cases decided by 
this Court in Ajudhia Pande v. Inayatullah 
(17), and Collector of Moradabad v, Muh- 
ammad Hidayat Ali Khan (6). Jn our 
opinion the claim of the plaintiff that she 
has acquired rights by payment of the 
money due on the prior mortgage decree is 
not barred by the principle of res judicata, - 
The answers to both parts of the ques- 
tion referred to us are in the negative. 
N. Reference answered. 
an the negative. 
(17) 35 A 111; 18 Ind. Cas, 21; IL A L J 457, 
*Pige of 47 Cal—[id.] 
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VETSUS 
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Divorce—Adultery—Proof of — Impression of wit- 
ness, whether enough — Cruelty, what amounts to— 
Proof of adultery failing but thatof legal cruelty 
established—Decree for judicial separation tf can be 


è a 

1036. 
granted, even though not asked for in original petition 
—Divorce Act (IV of 1869), s. 22. 

The mere impression of the witness that a respon- 
dent committed adultery is mo proof of the com- 
mission of adultery by the respondent any more than 
the belief of the petitioner that her husband com- 
mitted adultery is proof of that fact. 

Cruelty may be defined as conduct of such a charac- 
ter as to cause danger to life, limb or health, bodily 
or mental or as to give riseto a reasonable apprehen- 
sion of danger, and in order to establish a case of 
cruelty against her husband justifying dissolution of 
marriage wife must prove more than isolated acts of 
violence. Fosterv. Foster (1), referred to. . 

The striking of blows is sufficient legal cruelty 
to justify the grant of a decree for judicial separa- 
tion. Cruelty is in its character a cumulative charge, 
and where the husband has been guilty of repeated 
acts of violence against his wife leading to a reason- 
able apprehension of danger to life, limb or health, 
then those acts must amount to cruelty. Macnaghton 
v. Macnaghton (3), referred to. 

A wife, who is unable to prove her case fully for 
the grant of a decree for divorce, may be givena 
decree for judicial separation. Fowle v. Fowle (2), 
referred to. : 

Held, that the conduct of the respondent in ill- 
treating his wife and beating her on various occasions 
did amount to cruelty and did entitle the petitioner 
to a decree for judicial separation under s. 22 of 
the Divorce Act, and that it. was not necessary 
for the petitioner specifically to pray for a decree 
for judicial separation in the original petition for 
decree for divorce. Ths verbal request of her Counsel 
for the decree for Judicial separation was enough. 


F. ©. A. against an order of Mr. Justice 
H. G. Smith. dated August 28 1934. 
` Mr. R. I. Waheed, for the Appellant. | 
Mr. H. G. Walford, for the Respondent. 


Judgment.—This is an appeal against 
a judgment and decree of a learned Judge 
of this Court sitting on the original side 
dismissing ihe petition of fhe petitioner- 
appellant, Mrs. Mary Browne, praying for 
the dissolution of her marriage with the 
respondent on the ground of adultery with 
‘one Mrs. Eva Browne ana of cruelty towards 
the petitioner. ` l 

We have heard the learned Counsel for 
the appellant as well as of the respondent 
and have carefully examined the evidence 
on the record, both oral and documentary. 

The documentary evidence, upon which 
` the appellant relies in proof of her charge 
ihat the respondent committed adultery 
with Mrs. Eva Browne, consists of certain 
letters, Exs. 5, 6, 7, 8 and 9. 

Exhibit 5 is a letter written by the 
respondent's father to the respondent. It 
merely upbraids the respondent for his 
wickedness and for his having lost his good 
name for the sake of a wicked woman. It 
dces not specifically state who that wicked 
‘woman is; and the writer of this letter, 
Mr, J. Browne, has deposed in Court that 


MRS. MARY BROWNE 7. 


prowne (OUDH) 13 
whatever he wrote to his son was based 
upon hearsay. It is obvious that this letter, 
Ex. 5, cannot be of any help to the appel- 
lant in proving that the respondent com- 
mitted adultery with the widow Mrs. Eva 
Browne. 

Exhibit 9 isa post card written by Mr. J. 
Browne to the brother of the petitioner- 
appellant. ‘This post card also does not 
help the petitioner-appellant in proving 
that her husband committed adultery wiih 
any woman. 

Exhibit Sisa letter written by the respond- 
ent's father tothe mother of the petitioner. It 
merely states that if his son wrote to the 
writer lovingly he would pardon him and 
enquires whether his son Nelson had got 
ridof Mrs. Eva Browne. This letter may 
create suspicions against the respondent, 
but it does not go to prove that he at any 
time committed adultery with Mrs. Eva 
Browne. 

Exhibit 7 isa letter dated February 2, 
1932, written by the respondent's father to 
ihe respondent. In this letter the respond- 
ent’s father complains that the respondent 
is feeding others at the cost of his own 
children. This also does not prove the 
case of adultery set up by the appellant. 

Stress has been’ laid upon the letter 
(Ex. 16) written by the Reverend Mr. Shaw 
to the Special Magistrate, Rai Bahadur 
Pandit Jagpal Krishna, dated May 5, 1932, 
in which Mr. Shaw stated that Mr. Browne, 
the respendent, rejected the ‘proposal to 


leave Mrs. Eva Browne at once and to live 


with his wife and children as a husband 
should. This. letter by itself does not go 
to prove any act of adultery on the part of 
the respondént. 

Reliance has been placed upon the evi- 
dence of the Reverend Mr. Shaw. Mr. Shaw 
has deposed that the impression created 
on his mind by the words of the respondent 
that Le could not leave Mrs. Eva Browne 
was that he thought that the respondent 
was living in adultery with Mrs. Eva 
Browne. The mereimpression of the witness 
is no proof of the commission of adultery 
by the respondent any more than the belief 
of the petitioner that her husband com- 
mitted adultery is proof of that fact. 

This is all the documentary evidence on 
the recordin support of the allegation of 
adultery, and in our opinion it entirely 
fails to substantiate that charge against 
the respondent. 

Coming now tothe oral evidence on tha 
record in proof of adultery, we.find that 
the only witness who was examined on that - 
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point is P. W. No. 7,Mr. Charles Gallimore. 
The evidence of this witness has been dis- 
believed by the learned trial Judge. and 
we, therefore, cannot attach any importance 
to his deposition. Even if his evidence were 
to be accepted at its face value, it only 
amounts to this that he saw on one occasion 
the respondent kissing Mrs. Eva Browne. 
We are not prepared to assume from that 
fact that the respondent had any adulter- 
ous connection with Mrs. Eva Browne. 

We, therefore, hold, in agreement with 
the learned trial Judge, that the charge of 
adultery brought by the appellant against 
her husband breaks down completely. 

We come next to discuss the allegation 
of cruelty brought by the appellant against 
her husband. The evidence on this point 
is very strong. The appellent alleged that 
she had been assaulted by her husband in 
September 1931, March, 1932, and on one 
occasion in June, 1932, and lastly in Septem- 
ber, 1932. She made a report at the Police 
Station in respect of an assault on her 
person on March 2, 1932, and there is the 
evidence of Dr. Ram Das Pramanak that he 
found some injuries on the person ofthe 
appellant when he examined her on March 
4, 1932. The assault of June 12, 1932, has 
been deposed to by P. W. No.5 Mrs. Vaz, 
and P.W. No. 6 Mrs. Siqueira. A report 
cf the assault was also made at the Polite 
Station by the petitioner-appellant. The 
evidence. of the petitioner-appellant in 
respect of this assault isto the effect that 
her hands: were tied with a chain and her 
feet with a rope and she was kept hanging 
jn a door way until Mrs. Siqueira came 
to her rescue. The learned trial Judge 
has in respect of this incident observed as 


follows :—-- 

“Thave no reason to doubt that the petitioner on 
‘that day at least was treated by the respondent 
in a very outrageous manner, 

We entirely endorse that observation of 
the learned Judge. He has, however, come 
to the conclusion that it is not enough that 
i few isolated acts of vivlence should be 
“proved in order to establish a case of legal 
‘eruelty such as would entitle the petitioner 
to the decree she asks for, and in this 
-connection he has relied upon a Single Judge 
decision of this Court reported in Foster 
‘v, Foster, 1 Luck. Cus. p. 685 (1). In this 
case it was held that cruelty may be defined 
‘as conduct of such a character as to cause 
‘langer to life, limb or health, bodily or 
mental, or a8 to give rise to a reasonable 
‘apprehension of danger, and in order to 

(I) i Luck Cas, 685; 107 Ind. Oas, 184; A I R 1928 
Qudb 111, 
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establish a case of-cruelty against her 
husband justifying dissolution of marriage 
a wife must prove more than isolated acts 
of violence. We may accept as correct the 
definition of cruelty laid down in Halsbury’s 
Laws of England, Vol. 16, para. 975, which 
has been cited with approval in the ruling 
quoted above. In our opinion, however, the 
conduct of the respondent in the present 
case in ill-treating his wife and beat- 
ing her on various occasions does 
amount to cruelty and does entitle 
the petitioner to a decree for judi- 
cial separation under s. 22 of the Indian 
Divorce Act (IV of 1869). 

In Fowle v. Fowle, I. L.R 4 Cal. 260 (2), 
it was held that a wife, who was unable 
to prove her case fully for the grant of a 
decree for divorce, may be given a decree 
for judicial separation. In the present case 
we are satisfied upon the evidence on the 
record that the appe.lant has proved that 
her husband has been guilty of cruelty 
towards her on several occasions, and we 
consider that the acts of the respondent 
do amount to legal cruelty sufficient to 
justify usin passing a decree for judicial 
separation under s, 22 of the Indian Divorce 
Act. It has been argued on behalf of the 
respondent that.the petitioner-appellant did 
not ask for a decree for judicial separation 
dither in the original petition for divorce or 
in the memorandum of appeal to this Court. 
In‘ our opinion, however, it was not neces- 
sary for the appellant specifically to pray 
for a decree for judicial separation in the 
original petition. Counsel for the appel- 
lant now verbally requests us to grant his 
client adecree for judicial separation on 
the ground of cruelty, and we are satisfied 
upon the evidence on the record that 
cruelty has been established and we think 
that in all the circumstances of the case 
the appellant should be granted a decree 
for judicial separation on ihe ground of 
the cruel treatment meted out to her by 
her husband. The evidence on the record 
satisiies us that the respondent was habitu- 
ally cruel to the appellant and his assaults 
on the person of his wife amount in law 
to cruelty. It has been held that the 
striking of blows is sufficient legal cruelty 
to justify the grant of a decree for judicial 
separation. Cruelty is in its character a 
cumulative charge, and where as in the 
present case the husband has been guilty 
of repeated acts of violence against his 
wife leading to a reasonable apprehension 
of danger to life, limb or health, then those 
: (2) 4 260, , + 
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‘acts must amount to cruelty. In Macnaghton 
v. Maecnaghton, 6 Cal. Weekly Notes exlvi 
(146) (3), the wife gave evidence to preve that 
her husband had struck her more than once. 
The jury found thatthe blows had been 
struck. The President of the Divorce Court 
' came to the conclusion that legal cruelty 
had been proved and judicial separation 
. was granted with costs. In our opinion the 
circumstances of this case show that the 
petitioner-appellant is entitled to the protec- 
tion of the Court in view of the evidence 
adduced by her in this case. 

For the reasons given above, while we 
dismiss the appeal of the petilioner for the 
grant of a decree for divorce, we grant the 
petitioner-appellant a decree for judicial 
separation with costs of both the Courts. 


D. Appeal dismissed. 
(3)6O WN exlvi (146). 


ALLAHABAD HIGH COURT 
iret Civil Appeal No. 506 of 1932 
April 23, 1936 . 
Bennet AND HARRIES, JJ. 
AHMAD ALI KHAN AND OTHERS— 
DEFENDANTS—APPELLANTS 


versus 
MOHAMMAD AITZAD ALI KHAN . 


“AND OTHERS—PLAINTIFFS—RESPONDENTS . 

Evidence Act (I of 1872), s. 92—Wakf~Benefici- 
aries under, not signatories to deed—Dispute- between 
them and wakif—Benefictaries,’ whether parties to 
deed—No other evidence than deed can be given 10 
prove terms—Words and phrases—“Aulad '—Whether 
ancludes descendants of females. 

Though the beneficiaries undera. deed of wakf 
are not signatories to the deed, yet they are parties 
to it within the meaning of s. 92, Evidence Act, 
Consequently where there is 2 dispute between them 
and the wakif no other evidence, than the deed itself, 
can be given to prove its terms. 

The term “aulad"” includes males as well as 
‘females but does not include the descendants of 
females, 

(Held, however, on construction of the deed of wakf 
that the descendants of daughters took interest in 
the wakf.) ` 


F. O. A. from the decision of the Sub- 
Judge, Budaun, dated November 17, 1932. 

Dr. K. N: Katyu and Mr. Mushtaq Ahmad, 
for the Appellants. 

Mr. Shiva Prasad Sinha, for the Reepond- 
ents. 

Judgment.—This is a first appeal by the 

efendants against a decree of a learned 

Subordinate Judge, in favour of the plain- 
tiffs. Defendant No. 1, appellant, Khan Baha- 
dur Munshi Ahmad Ali Khan, executed a 
deed of wakf in favour of himself and his 
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descendants and his family on May 18, 1916, 
and appointed himself mutawalli of the 
endowed property during his lifetime. He 
provided for a share of tke profits of the 
property for his two daughters who were 
then surviving, Musammat Rabia Khatun 
and Musammat Taswir Fatma, and the 
plaintifs claim that the plaintiffs are the 
descendants of these two ladies. The two 
ladies died during the lifetime of the wakif. 
On November 21, 1931, M. Ahmad Aji 
Khan executed what he called a supple- 
ment to the wakfnama by means of which 


he cut off the descendants of his two daugh- 


ters from inheriting any profits in the wakf. 
These descendants of the two ladies hare 
now sued fora declaration that this sup- 


plementary deed of wakf cf November 21, 


1931, be held to be void and ineffectual and 
that it be declared that after the death of 
defendant No. 1 the plaintiffs are entitled 
to realize the share which was given by 
the original deed of wakf to the two daugh- 
ters, Musummat Rabia Khatun and Musam- 
mat Taswir Fatma. Other points were 
raised in regard to undue influence, ete. 


-but the main contest in the case is simply 


this: what was the meaning of the deed 
of wakf originally executed by defendant 


No. 1 on May 18, 1916. Learned Counsel 


for the appellants did not contest that as 
the deed of wakf did not make any reger- 
vation of power for a supplementary deed, 
therefore the supplementary deed of Novem- 
ber 21, 1931, is entirely void and without 
legul effect. 


The learned Subordinate Judge, himself 
a Muhammadan, has construed the terms 
of the wakfnama and has come to the con- 
clusion that the terms of the wakfnama are 
in favour of the case for the plaintiffs. Now 
itis admitted by the learned Subordinate 


Judge, and we agree that in Wilson's 


Anglo-Muhammadan Law, para. 326, and 
Tyabjis Muhammadan Law, p. 632, the 
term “aulau” includes males as well ag 
females but does not include the descend- 
ants of females. Further the term “aulad 
dar aulad” which is synonymous with the 
term aulad ki aulad” used in the wakf- 
nama, has been held by the High Court of 
‘Bombay in Abdul Ganne Kasam v. Hussan 
Miya Rahimtula (1), not to include the sons 
of adaughter. There are, however, no less 
ihan five provisions in the wakfnama of 
1916 which indicate that the heirs of the 
daughters of the executant were to have a 
share in the benefits under the wakf. The 
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first of these paragraphs is para. 8 and it 
provides: i 

“All my heirs shall have a right of easement in 
respect of and of residence in tune residential house, 
but no co-sharer (“Sharik aur uska waris”) or his 
heir shall be entitled to get it partitioned.” 

Now the word aulad must include sons 
and daughters, and these persons are the 
co-sharers in the house. The reference 
to a co-sharer or his heir must include the 
-heirs of the daughters. Further on in this 
paragraph it is stated: “The income from 
the houses facing east shall go to my two 
sons alone and my other aulad and ‘uske 
warisan’ shall have no right or interest in 
its” The ‘other aulad’ comprises the daugh- 
ters of the executant and the provision is 
that the heirs of the daughters shall have 
no right in the income of these two parti- 
cular houses. The executant therefore 
thought it necessary to provide in regard 
to this small portion of the income of his 
estate that the heirs of the daugthers should 
have no share in it. The inference to be 
‘drawn is that the wakfname provided for a 
Share of ihe income for the heirs of the 
daughters in the alleged property. Learn- 
ed Counsel could only explain this by urg- 
ing that the provision: was mace for great- 
er precaution. But this argument fails 
because if it was necessary to take precau- 
tions in regard to a very small amount of 
thé income, it was much more necessary to 
take precautions in regard to the whole 
of the income. The next paragraph, which 
we think of importance is para. 14: 

“Tf unfortunately any of my children dies childless, 
whether in my life-time or after me, his right of 
‘tauliat’ and profits snall pass on to his owa brothor 
and sisters.” j 

The word “children” includes the sons 
and daughters of the executant. -The pro- 
vision therefore applies to a daughter that 
if she dies childless her right of “taubat” 
that is of becoming mutwall: and the pro- 
fits, which go with that office, shall pass to 
her own brothers and sisters. The infer- 
ence is that if she does not die childless 
her chiidren will have a right. The next 
paragraph of importance is para. 17 which 
provides that the executant shall spend 
.a8 much income of the property as 

“I likeon my maintenance ... . and shall spend 
the same on my children and similarly my children 
meri aulad’) and in future their heirs shall each 
spend on himself and children.” 

The word “aulad” includes sons and 
daughters and the provisicn is that the 
heirs of tLe sons and also the heirs of the 
daughters shall each spend money on ithem- 
selves and their children. The reference 
here to the heirs of daughters indicates 
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that they must have an interest in 
the incsme of the property. In 
para. 23 there is a’provision: “None of my 
children or their heirs shall be able to 
transfer, hypothecate or encumber the said 
property in any way.” We have again here 
the provision in regard to “meri aulad” 
which includes both sons and daughters 
and areference to their heirs and so this 
also refers to the heirs of the daughters. 
In para. 24 it is provided: 

‘If at any time any of my descendants (aulad) ` 
(which includes daughters) gives up the faith of 
Islam, he shall no longer have any concern with the 
wakf property... . The right of the person giv- . 
ing up the faith shall vest in his legal heirs accord- 
ing to Muhammadan Law.” i 

There is, therefore, a provision that on an 
apostacy of a daughter her legal heirs 
would succeed to her share. We have 
therefore in no less than six separate places 
in this document a clear reference to the 
heirs of the daughters as taking some in- 
terest in the wakf. For these reasons we 
consider that the learned Subordinate 
Judge was correct in holding that tre docu- 
ment did give a right to the plaintiffs as 
heirs of the daughters to succeed to the 
income allotted to the daughters on the 
death of the wakif. One other point advanc- 
ed in ground No. ‘5 of the memorandum of 
appeal was that the Subordinate Judge 
wrongly prevented the wakif defendant 
No. 1, from giving in his evidence an ex- 
planation of what he meant by the provisions 
of the wakfnama. We are of opinion that 
this evidence was rightly excluded as s. 92, 
Evidence Act, states that when any grant 
has been reduced to writing, no evidence of 
its terms shall be given except the document 
itself, where the case is between parties to 
the document. It was argued that the 
plaintiffs were not parties to the document, 
but although they did not sign it they claim 
to be beneficiaries under it, and we there- 
fore consider that they are parties to it in 
the meaning of s. 92. A vendee does not 
sign a sale-deed in this country to the 
document but he is clearly a party to the 
transaction; We consider that the decree 
of the lower Court was correct and we dis- . 
miss this first appeal with costs. 


D. Appeal dismissed, 
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CALCUTTA HIGH COURT 
Civil Rule No. 1359 of 1935 
February 27, 1936 
R. C. MiTTeR, J. 
MAHARAJ BAHADUR SINGH— 
DECREE-HOLDER—FETITIONER 
Versus 
NARI MOLLANI ano ANOTAER-—OPPOSITE 


PARTIES 

Bengal Tenancy Act (VIII of 1885), ss. 26-B, 26-C, 
65—Transfer of holding—Title when passes — Notice 
to landlord—Rent suit of agricultural holding—Trans- 
- fer. of holding during pendency — Lis pendens, if 
.. applies—Transfer of Property Act (IV of 1882), s. 52 
—Transferee, not made defendant — Decree-holder 
landlord if can takeaid of Chap. XIV, Bengal 
> Tenancy Act—Decree, if binds transferee—Transferee 
af can apply under O. XXI, r. 58, Civil Procedure 
Code (Act V of 1938). 

As soon as the document transfering a holding is 
registered the title to the holding passes from the 
transferor tothe transferee with retrospective effect 
from the date of the execution cf the conveyances; 
the question whetherthe landlord is served with the 
notices of transfer by.the Collector or the Collector 
sends him the landlord's transfer fee or not is not 
material. It cannot be said that the transfer is com- 
plets as against the landlord only when he receives the 
notice of the transfer and his fees from the Collector, 
Krista Bullav v, Kristolal Singh (2), Chintamont 
Dutt v. Rash Behary Mondal (3) and Surapati Ray v. 
Ram Narayan Mukherjee (4), relied on. 

Ths doctrine of lis pendens does not apply to a suit 
tə enforce a claim to a sum of money, where no ques- 
tion of any right to immovable property is in ques- 
tion. “A suitfor rent in respect of an agricultural 
holding can hardly bs regarded as a claim to charge 
specific property” and where during the pendency of 
such asuit the tenant transfers the holding, the rule 
of lis pendens does not apply. Jaynal Abedin v. 
Hyder Ali Khan (b), relied on. 

A decree obtained for arrears of rent can only 
charge the holding under s. 65, Bengal Tenancy Act, 
if at its date the relationship of landlord and tenant 
between the plaintif and the defendant subsists. 
Where during the pendency of a suit for rent of an 
occupancy holding, the holding is transferred to the 
knowledge of the landlord and the transferee is not 
impleadsd as the defendant, the decree passed in the 
suit is not a rent decree and doesnot charge the 
holding under s. 65, Bengal Tenancy Act, and 
the decree-holder landlord cannot take the aid 
of the machinery provided for the enforcement 
of what are really rent decrees which.charge oc- 
cupancy holdings --namely the provisions of 
Chap. XIV—t> which he is not entitled and there- 
by deprive the transferce from preferring a claim 
under O. XXI, r. 58, Civil Procedure Uode. The 
decree is nct-binding on the transferee and he can 
prefer a claim under O, XXI, r. 58, Oivil Procedure 
Code, in execution of the decree. Jintendra Nath 
v. Mon’ Mohan (|), Forbes v, Maharajah Bahadur 
Singh (6) and Krishnapada Chatterjee v. Manada 
Sundari Ghosh (7), followed. 

Rule against an order of the Munsif, Second 
Court, Rampurhat, dated June 5, 1935. 

Messrs Sen Gup‘a and Urukramdas Chak- 
raburty, for the Petitioner. 

Mr. Nirmal Chandra Chakraburty, for the 


Opposite Parties. 


VYrder.—The question involved in this 
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rule is whether the learned Munsif, Second 
Court, Rampurhat, had jurisdiction to enter- 
tain a claim preferred by opposite party 
No. 2, Dolejannessa Bibi under O. KAT, 
r. 58, Civil Procedure Code, in Rent Hxecu- 
tion Case No, 399 of 1935 started in that 
Court by the petitioner, Maharaja Bahadur 
Singh, against the opposite party No. 1, 
Nari Mollani. The learned Munsif enter- 
tained the same and allowed it. 

On April 17, 1934, the petitioner institut- 
ed a suit for recovery of rent of an occu- 
pancy holding from opposite party No.1 artd 
one Radhika Prosad Mondal. The period 
for which rent was claimed in that suit end- 
ed with Chaitra 1340. Radhika pleaded tLah 
he had no interest in the hoiding at any 
time and the suit was dismissed ag inst 
him on that footing. The Court, however, 
passed a decree against opposite p .rty No. 1 
on January 30, 1935. Itis this decree which 
was pub into execution on March 1, 1935, in 
the af resaid execution case under lhe spacial 
procedure provided for in Chip XIV, Bengal 
Tenancy Act. The opposite party No. L had 
during the p2nden-y ofthe said suit for rent 
transferred the entire holding ta opposite 
pariy No. 2 by a registered instrument. Tue 
date of this transfer is May 26, 193, corres- 
ponding to Jaistha 12, 1341. In her writ- 
ten statement, filed on June 23,1934, opp. 
site party No. 1 stated that she had trans- 
ferred the holding to opposite party No. 2. 
The patitioner knew of the transfer, but 
did not add opposite party No. 2asa de- 
fendant in his suit for rent. The notica of 
the transfer prescribed by s 26-C, Bengal 
Tenancy Act, and the landlord’s transfer fee 
did not, however, reach the petitionsr be- 
fore the decree in the said suit for rent.. 

On April 4, 1935, opposite party No. 2 
filed her claim under O XXI, r. 58, Civil 
Procedure Code. It is admitted that if the 
decree which the petitioner obtained in his 
suit for rent wasa rent decree within the 
meaning of the Bengal Tenancy Act, which 
could be executed under Chap. XIV of the 
said Act, the claim so preferred is not en- 
tertainable. Ths provisions of s. 170 (1), 
Bengal Tenancy Act, are clear on the point. 
If, however, it is a decree which cannot be exe- 
cuted under the procedure of Chap. XIV, it 
is entertainable. The question in my judg- 
ment depends upon the question as to whe- 
ther s. 65, Bengal Tenancy Act, is atiracted 
to the aforesaid decree. In Jitendra Nath 
v. Mon Mohan (1), Sir Georgs Lowndes, in 

, 126 Ind. Cas. 422; AIR 1930 PO 
Pa OW Kab; tnd: Ral (1930) DO 323; 520 LJ 
272; 59 M L J 607; 32 L W 736; 58C 307 (P ©). 
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considering the effect ofs. 170 (1), Bengal 
Tenancy Act, made the following observa- 
tions at p. 222* of the report : 

“The effect of this provisicn is that there cannct 
be an investigation in execution proceedings held 
under Chap, XIV of the Tenancy Act, of claims by 
third parties to an interest in the tenure. In their 
Lordships’ view it is cnly arrears of rent that are 
‘charged by s.65 upon the tenure, and it is only such 
arrears, that can be re-called in execution by sale of 
ihe tenure. Chapter XIV ofthe Act, does not purport 
to enlarge or restrict the exercise of this right, but 
only provides the machinery for working it out. If 
the landlord seeksto use this machinery for the 
récovery of something that is not rent, to the prc- 
judice of a third party on whom the decree is not 
binding, it would be manifest injustice to deny him 
the right to object, and it would require very clear 
words in the Act to induce their Lordships to im- 
pose this penalty upon him.” 


In orderto decide the questicn whether 
the decree for arrears of tent oblained by 
the petiticner charged the tenure, the pesi- 
tion of opposite parties Nos. land 2, on 
May 26, 1934, the date when the conveyance 
in favour of opposite party No. 2 was regis- 
tered, must be considered. Section 26-B, 
Tenancy Act, hasmade occupancy holdings 
transferable. The manner in which such a 
holding can ke transferred by act of parties 
is laid down in s. 26-C.. The registering 
officer is not to admit to registration tke con- 
veyance till ke is paid the landlord's trans- 
fer fee and the notice of transfer intended. 
for service upon the landlord through the 
Collector is put in. On these two things be- 
ing done he is to register the conveyance. 


In my opinion, as soon as the dccument is. 


registered the title to the holding passes 
from the transferor to the transferee with 
retrospective effect from the date of the exe- 
cution-of the conveyance ; the question whe- 


ther the landlord is served with the notice: 


of transfer by the Collector or the Collectcr 
sends him the landlord’s transfer fee or not 
is not material. It cannot be said. the trans- 
fer is complete as against the landlord only 
when he receives the notice of transfer and 
his fees from the Collector. This principle 
has been laid:down in connection with trans- 
fers of permanent tenures under the provi- 


sions of s. 12, Tenancy Act, which provisions. 


are part materia with ss. 26-B and 260, 
Krista Bullav v. Kristolal Singh (2), Chinta- 
moni Dutt v. Rash Behary Mondal (3) and 
Surapati kay v, Ram Narayan Mukherjee 
(4), at pp. 161 to 162*, Accordingly cn 

(2) 16 C 642. - 

(3) 19 C 17. 

44) 50 I A 155; 73 Ind. Cas, 193; A I R1923 P 0 88; 
60 C 60; 45M L J 219; 18 L W 681; 33 MLT 3H: 
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39 CLJ 26; 28 C WN 517 (PO). 
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May 26, 1934, opposite party No. 1 ceased to 
be the petitioner’s tenant and opposite party 
No. 2 became his tenant, alihough both of 
them remained liable to-pay the arrears of 
rent (if due) claimed by the petiticner in 
his suit. This position is clear from ithe 
definition of a tenant given ins. 3, A per- 
son is a tenantas long ‘as he holds the lund 
under another person ; he ceases to be a 
tenant as soon aske sells away all the lands 
of his occupancy holding. T 
The position then is that at the -dale.-of 
the suit brought by petitioner opposite party 
No. 1 was his tenent, but at the date of 
the decree she had ceased to be his tenant. 
He ceased to represent the holding from 
May 26, 1934.. The deeree obtained cannot 
bind the opposite party No. 2 ; for, the doct- 
nine of lispendens does not apply. The pes 
titioner’s suit was to enforce a claim to a 
sum of money. In that suitno question of 
anyright to immovable property was in 
question. As hes been observed by ‘my 
learned brother Mitter, J., ‘a suit for reni" 
in respect of an agricultural holding “can 


hardly be regarded as a claim tocharge spe- 


cific properly :” Jaynal Abedin v. Hyder 
Ali Khan (5). A decree obtained for arrears 
ef rent can ouly charge the holding under 
s. 65, Tenancy Act, if at its date the iela- 
tionship of landlord and tenant between the 
plaintiff and the defendant subsists. In 
Forbes v. Maharaja Bahadur Singh (6), al- 
though the facts were that the plaintiff was 
the landlord who had parted with his gemin- 
dari before his suit forthe arrears of rent 
which fell due when he was the landlord, 
the observations of the Judicial Committee 
are genera]. Mr. Amir Ali examined the 
whole law on thesubject and came to. ihe 
conclusion that the charge under s. C9 ona 
permanent tenure attaches only if at the 
date of the decree the relationship cf land- 
lord and tenant had continued. The Spe- 
cial Bench in Krishnapada Chatterjee v. 
Manada Sundari (T) has also interpreted 
Forbes v. Maharaja Bahadur Singh (6), to 
meanthat. In my judgment, the petitioner 
before me cannot take the aid of the machi- 
nary provided for the enforcement of what! 
are really rent decrees which charge occu- 
pancy holdings—namely the provisions of 
Chap. XIV—to which he is not entitled and 

©) Me Ora 268; 111 Ind. Cas. 340; A I R 1928 Cal. 
411; 65.0 701. 
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ihereby deprive the opposite party No. 2 
from preferring a claim under O. XXI, r. 58, 
Civil Procedure Code. I am cognizant of 
the fact that ib may ba contended that a 
landlord would would be deprived of the 
Security of the holding by the tenant selling 
the holding after the decree and just before 
its enforcement, but that is a question which 
I have not to decide in this case. Possibly 
the addition of the transferee, whose liabi- 
lity for the arrears of his vendor's time is 
declared by s.146-A, Tenancy Act, in the 
execution proceedings would preserve tke 
landlord's security. On the facts of this 
case where the opposite party No. 2 was not 
added to the rent suit inspite of the land- 
lord’s knowledge of the transfer, the princi- 
ples laid down in Forbes’ case (6) and 
Krishnapado Chatterjee’s case (T) prevent 
me from taking the view thatthe claim of 
opposite party No. 2 was inadmissible. 

. The result is thai this Rule is discharged 
with costs. Hearing fee one gold morur. 
“D. Rule discharged. 


OUDH CHIEF -COURT 
Civil Miscellaneous Appeal No. 5 of 1935 
August 27, 1936 
SRIVASTAVA, A. C.J. AND SMITI, J. 
Thakurain GAJRAJ KUER~— 
APPELLANT 
versus 


Thakurain CHABRAS KUER 
—RESPONDENT 

Estoppzl—Party accepting order of Court and act- 
ing on tt—Whether can be allowed to challenge the 
order ~~ Civil Procedure Code (Act V of 1908), 
O.XLVIT, r. 7(), 0. XLII, r.1 (w), whether gives 
general right of appeal against all orders granting 
an appicition for review, 

Vhare the Dsputy Commis3ioner was of opinion 
that the original order of the Assistant Collector dis- 
allowing the objection was an order passed under s. 111 
(1) cl. (c) of the U. P. Land Revenue Act, and, therefore, 
the order reviewing it was appsalable not to his Court, 
bab to the Civil Court, and, conssqusently returned 
the appaal to the appellant for pressntation to the 
proper Court and the appellant without going in 
appeal against the order of the Deputy Commissioner 
accepted it by presanting an appeal to ths Civil 
Court : 

Held, that in the circumstances the appellant must 
be taken to have accepted the position that the order 
of the Assistant Collector was one pass3d under s, 111 
C1), cl. (c) of the U. P, Land Revenue Act, ani therefore 
the appeal must be decided on the footing that the 
order passed by the Assistant Collector was one under 
s. 111 (L), cl. te) of the U. P. Land Revenus Act, and 
that the contention that the Assistant Collector had no 
power to grant the review inasmuch as the original 
- order passed by him was not one under s. 111 (1), el. 
{c), could not be allowed to prevail. 


“Order XLIII, r. 1 (w), Civil Procedure Code, does. 


not give a gefleral right cf appeal against all orders 
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granting an application for review, the provisions 
of O. XLIII, r. 1 (w) must be read with the provisions 
of O. XLVII, r.7 with the result that no appeal can 
be entertained against an order granting an appli- 
cation fur review except on one of the grounds m32- 
tioned in O. XLVII,r.7 D. 

C. Mis. A. against the decree of the Assist- 
ant Collector, First Class, Partabgarh, dated 
October 11, 1934. | 

Mr. Radha Krishna Srivastava, for the 
Appellant. 

Messrs. Zahur Ahmad, S.M. Hafeez and 
Girja Shankar, for the Respondent. 


Judgment.—This is an appeal únder 
O. XLII, r. 1 (w) of the Civil Procedures 
Code against an order of an Assistant Col- 
lector of the first class of Partabgarh Dis- 
trict, granting aa application for review. — 

lt appears that an application for partition 
ofa village forming part of a faluqa was 
made before the Assistant Collector. An 
objection was made by one of the co-snarers, 
raising a question of title. This objection 
was disallowed by the Assistant Collector. 
Thereafter, the objector made an eappiica- 
tion for review, which was allowed. Tne äp- 
pellant, whois the applicant for pttilion, 
filed an appeal in the Court of the Deputy 
Commissioner of Partabgarh against the 
order of the Assistant Collector granting. 
ihe application for review. The Deputy’ 
Commissioner was of opinion that the origi- 
nal order of the Assistant Collector dis- 
allowing the objection was an order passed 
under “s. 111 (e)? of the Land Revenue 
Act, and, therefore, the order reviewing it. 
was appealable not to his Court, but to the 
Civil Gourt. He, therefore, returned the 
appeal to the appellant for presentation to” 
the proper Court. The appellant submitted 
to this order and filed the appeal iu this 
Court. a ; Ea 

A preliminary objection has been raised 
on behalf of the respondent that the-appeal 
is not maintainable inasmuch as it does’ 
not raise any of the grounds laid down in 
O. XLVII, r.7 ofthe Civil Procedure Code. 
We are of opinion that the preliminary 
objection must succeed. It is perfectly 
clear and is not seriously disputed by the 
learned Counsel for the appellant, that the 
grounds of objection raised in the appeal 
do not fall under any of the three heads 
mentioned in sub-r. (1) of 1.7. It has, 
however, been argued on behalf of the 
appellant that the learned Assistant Collec- 
tor bad no power to grant the review in- 
asmuch as the original order passed by 
him was not one’ under s. 111 (1), cl. (e) 
cf the Land Revenue ‘Act. It seems 
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io us that the contention does not lie in the 
mouth of the appellant. As already stated, 
the Deputy Commissioner, held that the 
order was one under “s. 111 (¢)” ef the 


Land Revenue Act, and it was on this basis. 


that he refused to entertain the appeal. If 
the appellant was dissatisied with the 
order of the Deputy Commissioner and dis- 
puted the correctness of it, her proper re- 
medy was to appeal against that order to 
the Commissioner. She did not adopt that 
remedy. On the contrary, she submitted 
to that order and filed the appeal in this 
Court. Inthe circumstances she must be 
taken to have accepted the position that the 
order of the Assistant Collector was one 
passed under s. 111 (1), el. (e) of the Land 
Revenue Act. Thus, we are of opinion that 
the appeal must be decided on the footing 
that the order passed by the Assistant 
Collector was one under s. 11] (1), cl. (c) 
of the Land Revenue Act. This was the 
possession taken up by the respondent, 
which was accepted by the Deputy Commis- 
sioner and to which the appellant submitted. 

We are, therefore, of opinion that the 
appeal must fail, because it is not based on 
any of the grounds mentioned in O. XLVH, 
1.7 (1) of the Civil Procedure Code. 

It was also argued that O. XLII, r. 1 (w), 
gives a general right of appeal against all 
orders granting an application for review, 
and is uncontrolled by the provisions of 
QO. XLVII, 1. 7 of the Civil Procedure Code. 
We regret we are unable to accede to this 
argument. We are of opinion that the 
provisions of O. XLII, r. 1 (w) must be read 
with the provisions of O. XLVII, r. 7 of 
the Civil Procedure Code, with the result 
that no appeal can be entertained against 
an order granling an application for review 
except on one of the grounds mentioned in 
O. XLVI, r. 7 (1) of the Civil Procedure 
Code. 
appeal fails and is dismissed with cosis. 

D. Appeal dismissed. 
ALLAHABAD HIGH COURT 
Criminal Miscellaneous Application No. 385 
of 1936 
July 23, 1936 
ALLSOP, J. 

Musammat KAMNI BEGAM-—APPLICANT 


d VETSUS 
BASHIR ULZAMAWN KHAN AND oriers— 
Orvosits PARTIES 

Criminal Procedure Code (Act V of 1898), s. 526 — 
Anxiety on part of Magistrate to finish case within 
prescribed period—W hether ground for transfer of 
case—Criminal trial—Complaint cases, nature of— 
Rights of complaimant. 
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The result, therefore, is that the’ 


food 

It is a salutary rule that Magistrates should 
ordinarily finish cases within six weeks an 
that they should submit explanations of delay if any 
case lasts longer than that period; but the rule 
should not be allowed to interfere with the course of 
justice or with a fair decision of any case. 

On ths whole less time is wasted if Magistrates act 
strictly according to the letter and the spirit of the 
law without making any special efforts to expediate 
cass by using extraordinary means and this anxiety 
on the part of the Magistrate is not sufficient to create 
a reasonable apprehension of not having a fair trial. 

Though it cannot besaid a complainant has no 
rigbts whatzver ina criminal matter, yet if 1s a 
common mistake to suppose that criminal cases based 
upon complaintsare in the nature of private suits 
between private parties, Too much cannot be m1 2 of 
the alleged rights of acomplainan'. Ha ccmylainant 
is really anxious to get compensation for some pri- 
vate wrong, his proper procedure is to file a suit in 
the Civil Court for damages. It can hardly be said 
that a private complainant is wronged if an accused 
person is discharged or acquitted. 


Mr. G. S. Pathak, for the Applicant. 
Mr. S. N. Gupta, for the Opposite 
Parties. 


The Government Advocate, for the Crown. 


Judgment.—Tuis is on application for 
the transfer of a criminal case from the 
Court of a Magistrate in the Naini Tal 
District. ‘The case arcse out of a complaint 
that the accused persons had entered the 
complainant's house and used violence 
towards her. One of the persons eccused 
was discharged by ano‘her Magistrate, and 
after that there was an application in revi- 
sion against the order of discharge and an 
application for the transfer of the case. The 
application for revision was rejected, but the 
application for transfer was allowed because 
the Magistrate had discussed the evidence 
for the prosecution in his order of discharge 
and it wassuppesed that he might be consi- 
dered to have formed some final opinion 
about its value so as to prejudice him in 
deciding the case of those aceused who were 
still being tried. The case was delayed 
when it came to the Court which is now 
trying it because proceedings were stayed 
tll orders were received upon the applica- 
tion for revision. ‘The case came on for 
hearing early in May. The Magistrate was 
not able to deyote more than an hour or so 
io the case every day, but he was very 
anxious to get it finished within a period 
of six weeks from its institution, that is, 
within a period of six weeks from April 7. 
He had suggested that it would be advisable 
for certain Police Officers to be examined, 
and on that suggestion Counsel for the ac- 
cused made an application that they should | 
be summoned. The complainant had made 
some strictures upon the conduct of the 
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Police in, this matter, and it was urged on 
her behalf that it was unfair to examine 
these Police witnesses who would, in effect, 
be witnesses for the defence. The Magis- 
trate, however, summoned them. He also 
said to the complainant that he was deter- 
mined that the case should be finished 
within six weeks and he would so finish it 
in some way or other either by dismissing 
it for default or discharging the accused 
or any other way. 

The complainant then made the present 
application for the transfer of the case. 
There were some allegations of partiality 
against the Magistrate, but those have now 
been withdrawn in the course of argument, 
and the only point pressed is that the remark 
made by the Magistrate justified the com- 
plainant in fearing that she would not 
be given a fair opportunity of producing 
her evidence and that the accused might be 
discharged without sufficient cause. Jt may 
be that in the circumstances the complainant 
had some justification for making this ap- 
plication, but the question now is whether 
any advantage can be gained for either 
party by transferring the case to some other 
Court. It is not suggested now that the 
Magistrate is not quite impartial or that he 
is prejudiced in any way about the merits 
of the case. It may be that he was unduly 
anxious in the month of May to finish the 
case within the prescribed period. It isa 
salutary ruleno doubt that Magistrates 
should ordinarily finish cases within six weeks 
and that they should submit explanations 
of delay if any case lasts longer than that 
period; but the rule should not be allowed 
to interfere with the course of justice or with 
a fair decision of any case. However that 
may be, there is no reason to suppose that 
the applicant will now have any apprehen- 
sion about this matter. The case has 
already lasted for very much longer than 
six weeks and nobody, I am sure, can blame 
the Magistrate for the delay, nor do I think 
that it matters very much whether the case 
is finished within a particular time or not. 
On the whole less time is wasted if Magis- 
‘trates act strictly according to the letter 
and the spirit of the law without making any 
special efforts to expedite cases by using 
„extraordinary means. 

lam sure that the Magistrate now will 
‘give the complainant every opportunity 
to produce her evidence and. therefore 
there is no reason for transferring the 
„case from his Court. It has been urged 
‘before me that the ccmplainant is entitled 
to a transfer because she justly felt that she 
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was prejudiced by the remarks made by 
the Magistrate. Ido not go so far as to say 
that a complainant has no rights whatever 
in a criminal matter, but itis a common 
mistake to suppose that criminal cases 
based upon complaints are in the nature of 
private suits between private parties. They 
are nothing of the sort and consequenly 
too much cannot be made of the alleged 
rights of a complainant. If a complainant 
is really anxious to get compensation for 
some private wrong, his proper procedure 
is to file a suit in the Civil Court for 
damages. It can hardly be said that a 
private complainant is wronged if an 
accused person is discharged or acquitted, 
Any personal rights that the complainant 
may have can be vindicated in other tribu- 
nals. reject this application for transfer. 
D. Application dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 1512 of 1931 
August 5, 1936 
CoURTNEY-TERRELL, C. J. AND 


DHAVLE, J. 
DAMAR MAHTON—PLAINtTIrr—APPELLANT 
VETSUS 
JAGDIP MAHTON AND OTAPRS—DEFENDANTS 
— RESPONDENTS 


Limitation Act (IX of 1908), Sch I, Arts. 125, 120 — 
Gift of land by deceased— Registration in favour of 
donee objected and contested by daughter of deceased 
—Transfer registered tn spite of odjection—No suit 
for declaration by daughter—Subsequent suit by 
reversioners of deceased for declaration—Article ap- 
plicable—Pleadings—Amendment—Substantial change 
in cause of action—~Amendment sought beyond limita- 
tion—W kether should be allowed. 

During the registration proceedings the daughter 
of the deceased objected and actually contested the 
registration of the land being affected in the name 
of the transferce from her deceased father of the land 
in question. But in spite of her objections it was 
registered in alience’s name and the daughter did 
not bring any title suit afterwards. Subsequently, 
the reversioners of the deceased instituted a sujt 
for declaration that the transfer was void against 
them and hence should be set aside ; 

Held, that tie mere failure of the daughter to bring 
a titls suit, didnot amount to constructive alienation 
for the purposes of Art. 125, Limitation Act. There- 
fore, Art. 125 did not apply and the article applic- 
able was Art.120 and the reversioner's suit brought 
more than six years afterthe land registration entry 
was barred under Art. 120. Ranga Row v. Ranganayakt 
Ammal (3), relied on. 

An amendment involving a substantial alteration 
of the cause of action, should not be allowed special- 
ly when the suit is brought long after the expiry 
of the period of limitation. Govinda v. Perum Devi 
(4), relied on. 


©. A. from a decision of the 
Judge, Patna, dated May 11, 1931, 


District 
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Messrs. B.C. De and K. Dayal, for the 


Appellant. 
Mr. Phulan Pd. Varma, for the Resp:n- 


‘dents, 


Dhavle, J.— This appeal arises out of a 
suit for a declaration of reversicnary righis. 
Makhu Mahton, paternal uncle of the plain- 
tiff and defendant No. 3, died on March 7, 
1917,leaving him surviving as his leirs 
two daughters Lachmi Kuer, defendent 
No. 2, and Barti Kuer who died scmetime 
after. Makha had a four annas five dams 
share in two tauzis and out of this he 
conveyed certain portions to defendant 
No. 1, the then minor son of a daughter 
of a predeceased son of his, by a deed of 
gift, dated March 6, 1917. There were dis- 
putes in the Land Registration proceedings 
that followed upon Makhu’s death, and on 
July 10, 1917, the Deputy Collector passed 
orders registering the name of defendant 
No. 1 in respect of the entire share of Makhu 
in the two tauzis. The case of the plaintiff, 
whe is appellant before us, was that the 
order of the Deputy Collector was obtained 
by defendant No. 1 in collusion and con- 
cert with defendant No. 2, and he sought 
a declaration that the entry is inoperative 
against the rights of himself and defendant 
No. 3 as reversioners of Makhuin respect of 
ihe portions not covered by the deed of 
gift. The suit was contesied by defendant 
No. lon the grounds, principally, that it 
was barred by limitation and that Makhu’s 
gift to this defendant extended tothe whole 
of his share in the two tauzis. Tke trinl 
Court upheld both these contentions and 
dismissed the suit. On appeal the District 
Judge held that the deed of gift covered only 
certain portions of the share but that the 
trial Court was right in finding that the 
suit was governed not by Art. 125 but by 
Art. 120, Limitation Act, and was thus 
barred by lime. 

It has been contended for the appellant 
that the suit should have been treated as 
one governed by Art. 125, Limitation Act, 
so that, having been instituted in January 
1928, it would be within time. The article, 
however, only applies to suits during the 
life of a Hindu female to have an aljen- 
ation of land (which she takes as a widew) 
made by her declared to bevoid except for 
her life. The learned Advocate has relied 
on such cases jn Ram Sarup v. Ram Dei (1), 
and Kanshi Ram v. Chet Kaur (2), in which 
it was held that forthe purposes cf this 

(1) 29 A 239; 4 A L J 160; A W N 1907, 33, 


(2) 10 Lah. 237; 111 Ind. Cas. £03; A IR 1928 Lab. 
932; 29 P L R584. i 
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Article of the Limitation Act a formal 
deed of transfer by the Hindu widow 18 
not necessary, but thet any act done by her 
which necessarily resulis in an alienation 
is sufficient. That position may be conced- 
ed but on the findings of fact it does not 
help the appellant to establish that the 
suit comes within Art. 125. The appel- 
lant did undoubtedly assert collusion be 
tween the widow and defendant No. 1 in the 
matter of. ihe Land Registration proceed- 
ings, butit has been found that ske filed a 
petition of objection tothe claim of defen- 
dant No. 1 on that occasion and actually 
contested it. Mr. De has suggested that 
collusion may be inferred from the fact that 
after the decision of the Deputy Collector, the 
widow, defendant No. 2, did not bring a 
suit to establish her right to the disputed 
portions of the property, and he has argued 
that the reversioner has a right to a obtain 
a declaration in orderto prevent adverse 
possession against the widow giving the 
trespasser a valid title by the expiry of 12 
years. But whether the widow was or was 
not under an obligation vis-a-vis the rever- 
sioners to get rid of the adverse p3¢esession of 
defendant No.1, Art. 125 will rot affect 
ihe appellant unless there was something 
amounting to an alienation by her. Defen- 
dant No. lobtained the Land Registration 
entry in spite of a contest cffered both by 
her and by the appellant, and from the mere 
failure to bring a tille suit afterwards, 
very little more collusion can ke inferred 
a her than against the appellant bim- 
self. 

Mr. De has also suggested that the widow’s 
inaction may be treaicd as a case of sur- 
render Butasnrrender isa voluntary act 
and is clearly distinguishable from a failure 
to bring a title suit which has not been 
shown by the appellant to be due to any 
arrangement or understanding with defen- 


dant No. 1. Ranga Rowv. Ranganayaki 
Ammal, 47 Ind. Cas. 578 (3) is’ a good 
illustraticn of the principle applicable 


in interpreting alienation for the pur- 
poses of Art. 125. That was a suit to have 
a sale in execuiion of a mortgage decree 
declared inoperative against the rever- 
sioners because the Hindu widow had with- 
drawn her. defence to the action on a 
mortgage which was executed by -her hus- 
band, and the learned Judges held that the 
withdrawal of the defence would not amount 
to an alienation by the widow unless it 
was .shown to have been intended by the 


(3) 47 Ind. Cas. 578; ATR 1919 Mad. 706; 35M L 
364; 8 L W 455; (1918) M W N 739, E 
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widow to bring thesale about and actually 
did so—unless, in other words, there was 
collusion between her and the person suing 
on the mortgage. In my opinion the 
lower Courts were right in holding that 
Art. 125 had no application to the suit; 
and there is no question that failing Art. 
125, the suit would be within Art. 120 
with its limitation of six years from the 
time when the right to sue acerues. Ag- 
grieved a8 the appellant is by the Land 
Registration entries, the right to sue accrued 
as long ago as July. 10, 1917, so that the 
suit was clearly barred by time. 

Mr. De has also .asked for leave to amend 
the plaint on the ground that Lachmi Kuer 
died during the pendency of the appeal, 
giving the plaintiff (along with defendant 
No. 3) a present right to possession. That, 
however, would be a substantial alteration of 
the cause of action: see Govinda v. Perum 
Devi.(4), and there is the less reason to 
permit an amendment of that character be- 
cause the suit was brought long after the 
expiry of the period of limitation. I would 
accordingly dismiss this appeal with costs. 
~-Courtney-Terrell, C. J.—I agree. 

. D Appeal dismissed. 
_ (4) 12 M 136... 
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LAHORE HIGH COURT 
Second Civil Appeal No. 189 of 1935 
5} April 30, 1936 
Acua HAIDAR, J. 
INDAR SINGH—Derenpayt — 
APPELLANT 
VETSUS 

NASIBA AND ANOTIEBR——PLAINTIFPPS AND 

~ OTIBRS—DEFENDANT3—RESPONDENTS. 
, Custom (Punjab)—Alienation—Reasonable enquiry 
as to necessity to be made by alienee—Mere recital as 
to existence of necessity—Whether sufficient—Only 
small porn of consideration not applied for neces- 
sity—Alienation, tf should be set aside—Applicability 
of principle of Hindu Law to Punjab Customary 

aw. 

If a transferee makes reasonable enquiry as to the 
existence of the necessity and on being satisfied that 
the necessity existed, he can advance the money, and 
it is no part of his duty to see tothe application of 
the loan to the necessity. The burden in these cases 
.is always on the transferee. The mere recital as to 
the existence of the necessity in the deed of transfer 
“is very feeble evidence and Courts of justice ordi- 
marily do not attach much weight to it. 

Where a sale or mortgage by a Hindu widow or a 
Hindu father or manager ofa joint Hindu family 
‘is established for legal necessity, the fact that the 
-vendes orthe mortgagee is unable to prove that a 
.small portion of the consideration was applied for 
-purposes of legal necessity, is no ground for setting 
aside the alienation, nor can the vendee or the mort- 
gagee be held liable to pay to those challenging the 
kah ae | 


~* 
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alienation that portion of the consideration for-which 
legal necessity is not positively established, This 
principle applies to a case governed by Punjab Cus: 
tomary Law. Sri Krishan Dasv. Nathu Ram (D). 
applied. 


S.C. A. from the decree of the District 
Judge, Ambala, dated November 13, 1935. 

Mr. Tek Chand, for the Appellant. 

Judgment.—This is a defendant-mort- 
gagee’s appeal which arises out of the fol- 
lowing circumstances: Three brothers, Sha- 
man, Samanda and Naranjan Singh, exe- 
cuted a mortgage, dated September m 
1928, in favour of Rodhal Mal for a sum o 
Rs. 1,270. On August 1, 1930, the same 
mortgagors executed another mortgage in 
favour of Indar Singh, defendant No. 1, 
for a sum of Rs. 1,500. The mortgaged 
property consisted of some land and a 
house. Two of the sons of Naranjan Singh 
instituted the present suit for a declaration 
that the mortgages mentioned above were 
without consideration and necessity and 
that the property being ancestral, they 
were nob binding upon the plaintiffs. We 
are concerned with the mortgage in favour 
of Indar Singh alone in the present appeal. 
Indar Singh pleaded that the property 
was not ancestral and that the mortgage 
was for consideration and necessity. The 
trial Court held that the property and the 
house were ancestral and that out of the 
mortgage in favour of Indar Singh 
a sum of Rs. 1,250 was paid towards pre- 
vious debts and Rs. 200, which was paid 
in cash before the Sub-Registrar, was bor- 
rowed for the purpose of purchasing 
bullocks. 
“The small item of Rs. 50 was intended 
to cover the registration charges and was 
allowed. On these findings the trial Court 
dismissed the plaintiffs’ suit. The plaintiffs 
went up in appeal. The learned District 
Judge has affirmed the finding of the trial 
Court as regards the item of Rs. 1,300 and 
has allowed the sam>. As to the item of 
Rs. 200 he has held that necessity for this 
amount has not been proved. He according- 
ly allowed the appeal to this extent: that he 
disallowed the item of Rs. 200. Indar Singh 
has come up to this Court in second appeal 
and has challenged the finding of the learn- 
ed District Judge disallowing the item of 
Rs. 200. There is no doubt that in the 
mortgage-deed in favour or Indar Singh 
there is a recital that the money was requir- 


‘ed for the purchase of bullocks for agricul- 


ture, but there is n> finding that there was 
any enquiry and that it was after that 
enquiry that the money had been advanced 
by the mortgagee. The law on the subject 
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is well settled. Ifa transferee makes rea- 
sonable enquiry esto the existence of the 
necessity and on being satisfied thst the 
necessity existed, he can advance the 
money, and it is no part of his duty to see 
to the application of the loan to the neces- 
sity. The burden in these cases is always 
on the transferee. In the present case Indar 
Singh has failed to prove that he made 
reasonable enquiry and that when he satis- 
fied himself that the necessity had existed 
ke advanced the money. The mere recital 
as to the existence of the necessity in the 
deed of transfer is very feeble evidence 
and Courts of justice ordinarily do not 
attach much weight toit. This argument 
of the learned Counsel therefore fails. 

A point was, however, taken by Counsel 
for the appellant, at my suggestion inas- 
much as Indar Singh has been able to 
prove necessity tothe extent of Rs. 1,300, 
the mere fact that he has failed to prove 
legal necessity for the small item of Rs. 200 
was no ground for holding that the mort- 
gage was binding upon the plaintiffs only 
to the. extent of Rs. 1,300. In my opinion 
this contention is well founded. It has been 
laid down by their Lordships of the Privy 
Council in a recent decision in Sri Krishan 
Das v, Nathu Ram (1) that where a sale or 
mortgage by a Hindu widow or a Hindu 
father or manager of a joint Hindu family 
is established for legal necessity, the fact 
that the vendee or the morfgagee is unable 
to prove that a small portion of the con- 
sideration was applied for purposes of legal 
necessity, is no ground for setting aside 
the alienation nor can the vendee or the 
mortgagee be held liable to pay to those 
challenging the alienation that portion of 
the consideration for which legal necessity 
is not positively established. This princi- 
ple, in my judgment, fully applies tothe 
present case although it is governed by 
the Customary Law of the Punjab. The 
law is fully discussed at p. 156* and the 
following pages of the report, and no dis- 
tinction is made between the transfer by a 
sale or mortgage. The sole question in all 
these cases is whether there was necessity 
for the loan. In my ‘opinion, having re- 
gard 10 the fact that necessity has been 
proved for the very substantial sum of 
Rs. 1,300, it may be taken that there was 
necessity for the lcan of Rs. 1.£00, even if 


(1) 49 A 149; 100 Ind. Cas. 130; A I R 1927 PO 37; 
541A 79;25 ALJ &0; (1927 M W N 89: 38M L T 
48, 4OW N18; 8PLT 210310 WN 462; 99 
Bom. L R 82:3; 450 L J 3&6; 52 M LJ 720 (P 0). 
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strict proof is lacking as regards necessity 
for the small item of Rs. 200. In my opinion, 
on the principle laid down in the case quot- 
ed above, the mortgagee appellant must be 
taken to have proved consideration and 
necessity for the amount of his mortgage. 
I, therefore, allow the appeal, modify the 
decree of the lower Appellate Court and 


dismiss the plaintifs suit with costs 
throughout. 
N. Appeal allowed. 


CALCUTTA HIGH COURT 
Extraordinary Original Civil Jurisdiction 
December 18, 1935 

PANCKRIDGE; J. 
SITARAM PODDAR AND OTHERS 
~—PLAANTIFPS 


versus 
HARIRAM PODDAR AND ANoTAER— 
DEFENDANTS 

Letters Patent (Cal.), cl. 13-—Petition for transfer 
from Mofussil Court to High Court—Application for 
particulars of statements—Inherent jurisdiction to 
interfere and direct particulers—Civil Pro:edure 
Code (Act V of 1908), O. VI, rr. 1, 4. 

Where an application isfiled on behalf of the 
plaintiff that he be furnished with particulars of 
varlous statements madein a petition asking for the 
transfer of a suit filed ina Mofussil Court to the 
High Court under cl, 13 of the Letters Patent, under 
the inherent jurisdiction of the Court, the High Court 
is entitled to inferfere and direct particulars if the 
Court considers that a litigant is substantially em- 
barrassed owing to leck of precision in a petition or 
uffidavit, 

Held, that when the application for transfer is 
heard: the defendants would be strictly held to the 
rule that it isnot permissiblo to import new matter 
in an affidavit in reply ; in other words, any relevant 
statement which could have been incorpoiated in the 
petition or furnished by way of particular will be 
treated asnew matter within the meaning of the 
rule and no attention will be paid to it if i\finds a 
place in the affidavit in reply. | 
_ Inthe matter of Title Suit No. 92 of 1935, 
in the Court of the First Subordinate Judge, 
Howrah. 

Mr. S.C. Bose, for the Plaintiffs. 

Mr. N.C. Chatterjee, for the Defendants. 

Judgment.—This is an application on 
behalf of the plaintiff that he be furnish- 
ed with particulars of various statements 
made in a petition asking for the transfer 
of a suit filed in the Howrah Ccurt to this 
Court under cl. 13 of the Letters Patent. 

The defendant takes the point that I have 
no jurisdiction to direct particulars and that 
by reason of the language of O. VI, r. 1, 
read with r. 4 of the same order parliculars 
can only be directed cf allegations contain- 
ed in a plaint or written statement. 

I am reasonably clear that under the in- 
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herent jurisdiction of the Court, I am entitl- 
ed to interfere and direct particulars if I 
consider ihab a litigant is substantial- 
ly embarrassed owing to lack of precision 
in a petition or affidavit. I do not, how- 
ever, think it necessary to examine the 
petition in detail from this point of view 
but the defendants will disregard the 
plaintiffs’ request for particulars at their 
own risk. What I mean to say is this: 
When the application for transfer is heard 
the defendants would be strictly held to 
the rule that it is not permissible to import 
new matier in an affidavit in reply; in other 
words, any relevant statement which could 
have been incorporated in the petition or 
furnished by way of particular will -be 
treated as new matter within the meaning 
of the rule and no attention will be paid 
to it if it finds a place in tke affidavit in 
reply. - 

I will deal with the costs of this applica- 
tion when I dispose of the petition for trans- 
fer. Cetified for Couneel. 

D. l Order accordingly. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 287 
of 1936 
June 16, 1936 
ALLSCP, J. 
ASHFAQ—APPLICANT 

VETSUS 
EMPEROR— Opposites Party 

Criminal trial—Witness—“ Respectable witness,” 
whois—Being prosecution witness, whether amounts 
to not being respectable—Procedure—Witness not 
appearing for being cross-examined after charge— 
Accused not pressing for warrant of arrest against 
him—Accused, held not prejudiced by Court's failure 
to get witness for cross-examination, 

Respectability does not connote any particular 
status or wealth or anything of that kind. Any 
person is entitled to claim respectability provided 
he is not disreputable in any way, that is, if he is 
not a thief ora criminal of some kindora person 
perhaps of grossly immoral habits. Being a prosesu- 
tion witness is not sufficient to deprive one of one's 
title to respectability. 

A witness did not appear for cross-examination 
after charge and the accused also did not press for 
a warrant of arrest against him : 

Held, that the accused could not be said to havo 
been prejudiced by the failure of the Court to allow 
the cross-examination of the witness. 


Mr. Kumuda Prasad, for the Applicant. 


The Assistant Government Advocate, for 
the Crown. 


Order.—The applicant. Ashfaq has been 
sentenced to rigorous imprisonment for a 
period to two years and a fine of Rs, 250 
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under s. 14, Dangerous Drugs Act, and to 
rigorous imprisonment for a pariod or three 
months under s. 60, Excise Act, and he has 
also been directed to execute a hond for a 
period of two years. The allegation against 
him was that his house was searched and 
he was in possession of cocaine and charas 
contrary to law. The Magistrate found him 
guilty and he appealed to the Sessions 
Judge who dismissed his appeal. There is 
no reason why quesiions of fact should he 
reagitated in this Court. Some points bf 
law have been taken in the grounds of re- 
vision. One is that the search was not pro- 
perly conducted because the two search 
witnesses were not respectable within the 
meaning of the Act. One of them, Bashir, 
is a cnaudhari of the Ekkawalas, and Ayub 
is a hawker. Ido not think that respecta- 
bility connotes any particular status or 
wealth or anything of that kind. Any per- 
son is entitled to claim respectability pro- 
vided heis not disreputable in any way, 
that is, ifhe is not a thief or a criminal 
of some kind or a person perhaps of grossly 
immoral habits. Itis alsosaid that Ayub 
has given evidence before in Police prosecu- 
tions. I donot think that being 2 prose- 
cution witness is sufficient to deprive one 
of one’s title to respectabili y. Tnen an- 
other argument is that th2 applicant has 
been prejudiced by the failure of the Court 
to allew the cross-examination of a prose- 
cution witness named Ismail. It appears 
that this man was the applicant’s servant 
and he gave evidence that he had been 
employed to sell drugs. Hs was cross ex- 
amined when he made his statement but 
did not appear for cros:-examination after 
the charge was framed. The learned Judge 
in appeal has said that he has not relied 
upon his evidence in these circumstances. 
Ido not see that he could do any more in 
the matter if Ismail did not choose to ap- 
pear and if the applicant did not press the 
Court to have a warrant issued for his ar- 
rest so that he might be cro s-examined. 


"There is no other ground which could suit- 


ably be raised inthis Court. There is no 
force in this application and I dismiss it. 
The sentence is perhaps severe, but any- 
body who trades in cocaine deserves to be 
treated with severity. 


T i Application dismissed, 
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p PATNA HIGH COURT 
Civil Revision Application No. 76 of 1936 
May 1, 1935 
MOHAMAD Noor AND SAUNDERS, Jd. 
BABUI DINESHWARLI KUER AND ANOTHER 
| —PETITIONERS 
versus 


RAM NARAIN SINGH AND oT HERS— 


OPPOSITE PARTIES. 

Jurisdiction—Area under jurisdiction of one Court 
transferred by Government to jurisdiction of another 
Court—Pending cases in former in respect of such 
area, whether automatically transferred to latter 
Court—Former Court, whether can pass decree in cases 
so transferred. 

Once anew Court is established and the territorial 
‘limit of an existing Court is curtailed by notifica- 
tion of Government, the latter Court ceases to have 
jurisdiction over the area which is taken away from 
its jurisdiction and placed under the jurisdiction of 
the newly established Court. Similarly, if an area 
is taken out of the jurisdiction of one existing Court 
and placed under that of another, the former Court 
ceases to have jurisdiction over the cases of the area 
89 taken out of its jurisdiction and the pending cases 
automatically placed under the jurisdiction of the 
latter Court. It is not enough that a Gourt should 
bave jurisdiction over a suit at the time of its in- 
stitution but that its jurisdiction must continue till 
the cass is finally disposed of, subject of course to 
any order of transfer which may be passed by a compe- 
tent authsrity. In order to enable a Court to pass a 
decree in a suit it must possess the basic jurisdiction 
which comes under four heads: (1) Territorial, (2) 
pecuniary, (3) personal, and (4) subject-matter. It is 
essential (barring those cases in which there are 
doubts about the territorial limits) that the Court 
must possess all these jurisdictions at the time of the 
passing of the decree, otherwise it is void. There- 
fore, if a Court loses the territorial jurisdiction it 
cannot proceed to pass the decree, though it had such 
jurisdiction when the suit was instituted. Jhandu 
Mal v. Pirthi (2), Allah Dei Begam v. Kesri Mal (3) 
and M. Subbayya v. Rachayya (1), relied on, 


- O. R. App. from an order of the Sub-Judge, 
Gaya, dated November 30, 1935. 
- Messrs. Sultan Ahmed and Janak Kishore, 
for the Petitioners. 

Messrs. S. N. Ray and G. P. Sinha, for 
the Opposite Parties. 


Mohamad Noor, J—This application, 
originally presented as an appeal from an 
order, is directed against an order of the 
Subordinate Judge of Gaya, directing that 


a petition for ascertainment of mesne pro- - 


fits presented before the Munsif of Jèhan- 
abad be transferred to the Munsif, second 
Court, Gaya. The petitioners in this Court 
instituted before the Munsif, second Court, 
Gaya, a suit for possession with mesne 
profits of properties situated within Thana 
Arwal-in the District of Gaya which was 
then within the territorial jurisdiction of 
that Court. The trial Court dismissed the 
suit, but it was decreed with mesne pro- 
fiis by the first Appellate Court and this 
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decree was upheld by ‘this Court. In the 
meantime, that is since the decision of the 
suit by the trial Court and before its dis- 
posal by this Court, a new Munsif was 
established at Jehanabad having territorial. 
jurisdiction over the Thana of Arwal. After 
the termination of the suit in this Court 
the plaintiff, namely the petitioners before’ 
us, filed an application for the ascertain- 
ment of mesne profits before the Munsif 
of Jehanabad who after hearing the parties 
passed adecree for a certain amount in 
their favour. No objection as to the juris- 
diction of the Munsif of Jehanabad to 
ascertain the mesne profits was raised bpe- 
fore him by the defendants. They, however, 
being dissatified with this decree, preferr- 
ed an appeal to the District Court of Gaya 
which was heard by the Subordinate Judge 
who held that a proceeding for ascertain- 
ment. of mesne profits was a proceeding in 
the suit, that the suit itself continued to 
be pending before the Munsif, second 
Court, Gaya, that the Munsif of Jehanabad 
had no jurisdiction to ascertain the mesne 
profis and pass a decree and that his 
decree was null and void for want of 
jurisdiction. He gave decisions on the 
merilis of the plaintiffs’ claim favourable 
to them, but in the end, onthe basis of 
his decision on the point of jurisdiction, 
allowed the appeal end direcied that the 
application for ascertainment of mesne pro- 
fits be transferred from the Munsif of 
Jehanabad to the Munsif second Court of 
Gaya. The plaintiffs being dissatisied with 
this order presented an appeal to this 
Court which purporied to be an appeal 


against an order returning the plaint for 


presentat‘on to the proper Court. In view, 
however, of the decision of this Court in 
Sheiki Mohammad Abdul Ghafoor v. 
Mahtab Choud‘tury (1), in which it was held 
that no appeal lay against an order return- 
ing petitions not being plaints, as O. VIL, 
1. 10, refers tothe return of plaints only 


and not petitions, the petitioners sought the 


leave of this Court to treat their appeal 
against the order as a petition in revision. 
This was allowed on February 13, 1986. __ 

I am clearly of opinion that the view 
taken by the learned Subordinate Judge 
on the question of jurisdiction is wrong. 
Once a new Court is established and the 
territorial limit cf an existing Court is 
curtailed by notification of Government, 
the latter Court ceases 10 have jurisdiction 
over the area which is taken away from 


a 2 Pat LJ 394; 41 Ind. Cas. 231; AI R 1917 Pat. 
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its jurisdiction and placed under the juris- 
diction of the newly established Court. 
Similarly, if an area is taken cut of the 
jurisdiction of one existing Court and placed 
under: that of another, the former Court 
ceases to have jurisdiction over the cases 
of the area so taken out of its jurisdiction 
and the pending cases automatically placed 
under the jurisdiction of the latter Court. 
It isnot enough that a Court should have 
jurisdiction over a suit at the time of its 
institution but that iis jurisdiction must 
continue till the case is finally disposed of, 
subject of course to any order of transfer 
which may be passed by a competent 
authority. 


In order to enable a Court to pass a 
decree in a suit it must possess the basic 
jurisdiction which comes under four heads: 
(1) Territorial, (2) pecuniary, (3) personal 
and (4) subject-matter. It is essential 
(barring those cases in which there are 
doubts about the territorial limits) that the 
Court must possess all these jurisdiclions 
at ihe time of the passing of the decree, 
otherwise it is void. Therefore, if a Court 
loses the territorial jurisdiction it cannot 
proceed to pass ihe decree, though it had 
sach jurisdiction when the suit was in- 
stituted. In this particular case it is true, 
as the learned Subordinate Judge has held, 
that the suif must be treated as pending 
for {hs purposes of ascertainment of mesne 
profits, as the decree in respect of it was 
preliminary, and for certain purposes a suit 
remains pending between the preliminary 
and the final decrees; but the question is 
in which Court did it remain pending. The 
simple answer is that it remained pending 
in the second Court of the Munsif of Gaya 
up to the time when the Court at Jehan- 
abad was not established and then autom- 
atically became pending in the Court of 
the Munsif of Jehanabad since that Court 
was established. Section 17, Bengal, Agra 
ee Assam Civil Courts Act of 1887, runs 
thus : 

`- “Where any Civil Court under this Act hes from 
any cause ceased to have jurisdiction with respect 
to any case, any proceeding in relation to that case 
which, if that Court had not ceased to have jurisdic- 
tion, might have been had therein may be had in 
the Court to which the business of the former Court 
has ‘been transferred.” , 
`-It is obvious that the business of the 
second Court Munsif of Gaya in respect of 
Thana Arwal which on the establishment 
of the Court at Jehanabad was transferred 
to that Court by the operation of the notifica- 
tion: of the Local Government. Therefore, 
further proceeding in respect of the caces 
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of that Thana must be taken in the newly- 
established Court. This seems to me to be 


the view taken by the Allahabad High Court 


in Jhandu Mal v. Pirthi (2) where during 
the pendency of an appeal before the Dis- 
trict Judge of Saharanper, the Munsif of 
Kairana in Muzaffarnagar from where the 
appeal came was transferred from the 
Judgeship of Saharanpur to that of Meerut. 
The District Judge of Saharapur transferr- 
ed the appeal to the District Judge of 
Meerut. It was held that the procedure 
adopted was correct, and that the Goverf- 
ment notification transferring Muzaffar- 
nagar from Saharanpur to Meerut was 
sufficient authority for the action of the 
District Judge of Saharanpur. The same 
principle may be deduced from the deci- 
sion in Allah Dei Begam v. Kesri Mal (3) 
which was followed in Jhandu Mals 
case (2), I have just referred to and in 
M. Subbayya v. Rachayya (4). The find- 
ing of the learned Subordinate Judge is, 
therefore, erroneous and ] would set it zeide 
and also the order of transfer of the petition 
which is based upon it. 

The next questicn is what consequential 
order should be passed in this case. In 
my opinion, the position after setting 
aside tLe order is that the appeal of tLe 
defendant remains undisposed of though a 
judgment up toa certain stege hes been 
written. The position is asif tLe appeal 
is still sub judice. I wou'd accordingly 
remand the case to tLe the lower Appellate 
Court. If practicable, the Subordinate 
Judge (Mr. R. N. Ghosh) who heard the 
appeal will finally dispose of it according to 
law, after giving the parties such further 
hearing (if any) es he may think fit. If, 
however, that learned Subordinate Judge 
be not available within a reasonable time, 
the appeal will be reheard either by the 
learned District Judge himself or by scme 
other competent Court subordinate to him, 
as he directs. The application is allowed 
as stated above with costs: hearing fee five 
gold mohurs. 


Saunders, J.—I agree. 


D. Application allowed. 
(2) 4 ALJ 213; A W N 1907, 53, 
(3) 28 A 938;2 A L J576; A W N 1905, 199. 


(4) 37 M. 447; 26 Ind. Cas. 519; AT R 1915 Mad 362, 


OUDH CHIEF COURT 
Criminal Reference No. 33 of 1936 
September 9, 1936 

Smita, J. 
SHEO BALAK SINGH—Appticant 
| VETSUS 


SANT BUX SINGH—Opposirg Party 

Criminal Procedure Code (Act V of 1898), ss. 192, 
202, 203, 436-—-Complaint under ss. 420-409, Penal 
Code(Act XLV of 1860), before Sub-Divisionai Magis- 
trate—Evidence taken under s. 202—Complaint trans- 
ferred to Special Magistrate—Special Magistrate, if 
can re-examine evidence under s. 202 and dismiss 
the complaint—-Power of Sessions Judge to direct 
enguiry into case. 

here upon a complaint to the Sub-Divisional 
Magistrate under ss. 420-109, Penal Code, the evi- 
dence was produced and examined under s. 202, 
Criminal Procedure Code, and ‘the Sub-Divisional 
Magistrate passed an order in ths following terms: 
“Mugadma binabar faisla sipurd ba ijlas Shaikh 
Azhar Husain Sahab Special Magistrate howe”: 

Held, that there was no doubt that the Sub-Divi- 
sional Magistrate intended tomake over the case to 
the Special Magistrate for trial in the manner con- 
e aa bys. 192 (1) of the Criminal Procedure 

006, 

Ifa complaint is transferred at the very outset 
by one Magistrate to another, the latter has 
power to take action under ss. 202 and 202, Criminal 
Procedure Code, but it is impossible to suppose that 
the Code cotemplates that when one Magistrate has 
examined witnesses under s. 202 and has believed 
them, and thereupon transfers the case for trialto a 
Subordinate Magistrate, that Magistrate should have 
power to examine thos? same witnesses over again 
under s. 202, and then proceed to dismiss thecom- 
plaint under s. 203, Criminal Procedure Code: 

Held, however, thateven assuming that the Special 
Magistrate had power under the Code to take evi- 
dence under s. 202, Criminal Procedare Code and 
dismiss the complaint under s. 203 further enquiry 
ought to have been made into the case. The Sessions 
Judge himself could have ordered further enquiry 
under the provisions of s. 436,Criminal Procedure 
Code, and it was not necessary for him to make refer- 
ence to the High Court at all. 


Cr. Ref. made by the Sessions Judge of 
Rae Bareli. ; 

Dr. Qutub-ud-Din, for the Applicant. 

Mr. Akhtar Husain, for the Opposite 
Party. i 

Order-—This is a reference by the learn- 
ed Sessions Judge of Rae Bureli. 

The facts are rather peculiar. A com- 
plaint was made by one Sheo Balak 
Singh against one Sant Bakhsh Singh 
under s. 420-409 of the Indian Penal Code. 
Ths complaint was lodged in the Court of 
a Sub-Divisional Magistrate, who called 
upon the complainant to produce evidence 
under s. 202 of the Criminal Procedure 
Code. This was done, and after the evi- 
dence had been recorded; the Sub-Divisional 
Magistrate passed an order in the following 
{erms: 


“Mugadam binabar faisla stpurd ba tjlas Shaikh 
Azhar Husain Sahab, Special Magistrate howe”. 
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On the case coming up before the, Special 
Magistrate an order was apparently being 
written for the summoning of the accnsed, 
when the Special Magistrate changed his 
mind and thatorder was struck ont and in 
its place there was substituted an order 
that the complainant should produce evi- 
dence under s. 202, Criminal Procedure 
Code. The same witnesses who had already 
been examined by the Sub-Divisional 
Magistrate, were then examined again 
under that section, and in the end-the 
Special Magistrate dismissed the com- 
plaint under s. 203, Criminal Procedure 
Code. The complainant then made an ap- 
plication in revision tothe learned Sessions 
Judge, who has referred the case to this 
Court with a recommendation that the “pro- 
ceeding” in the Court of the Special 
Magistrate beset aside, and it be ordered 
that the case be proceeded with, after the 
summoning of the accused, from the stage 
at which the Sub-Divisional Magistrate left 
it. The learned Counse] for the opposite 
party, Sant Bakhsh Singh, urges that the 
action of the learned Special Magistrate was 
justified by the provisions of s. 202, Crimi- 
nal Procedure Code, and that the Special 
Magistrate was quite unfettered in his pro- 
cedure. The fact th.t the Sub-Divisional 
Magistrate had already examined the three 
witnesses under s. 202, Criminal Procedure 
Cole, it is urged, did not prevent the 


‘learned Special Magistrate from examining 


them again. 

I have no doubt that the learned Sub- 
Divisional Magistra'e intended to make over 
the case to the learned Special Magistrate 
fcr trial in the manner contemplated by 
s. 192 (1) of the Criminal Procedure Code. 
No doubt ifa complaint is transferred at 
the very outset by one Magistrate to another, 
ihe latter has power to take action under 
ss. 202 and 203, Criminal Procedure Code, 
but it is impossible to suppose that the 
Code contemplates that when one Magis- 
trate has examined witnesses under s. 202 
and. has believed them, and thereupon 
transfers the case for trialto a Subordinate 
Magistrate, that Magistrate should have 
power to examine those same witnesses over 
again under s. 202, and then prcceed to 
dismiss the complaint under s. 203, Crimi- 
nal Procedure Code. 

Even, however, assuming that the learn- 
ed Special Magistrate had power under the 
Code to deal with the case in the manner in 
which he did, it seems to me that further 
enquiry ought to be made into the present 
case, The learned Sessions Judge himself 

#4 
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could have ordered further enquiry under 
the provisions of s. 436, Criminal Procedure 
Code—it was not necessary for him to make 
this reference to ihis Court at all. As, 
however, he has referred the matter here, I 
shall dispose of it myself instead of sending 
it back to the learned Sessions Judge with a 
direction to him to dispose of it. I direct 
that the case be taken up by the learned 
Sub-Divisional Magistrate, or by his suc- 
cessor, if he has in the meantime been 
transferred, and that further enquiry be 
made into the complaint after the summon- 
ing of the accused. 

D. Order accordingly. 


ipee 


NAGPUR HIGH COURT. 
Second Civil Appeal No. 88-B of 1934 
February 13, 1936 
Stons, O. J. AND Niyoar, J. 
VITHAL—APPELLANT 
. VETSUS 

NARAYAN AND ANOTARR—RESPONDENTS 

Ciril Procedure Code (Act V of 1908), O. XIV, 
r, 1, O. VI, r. l—Issues, when and how to be framed 
—Absence of written statement—Issues, framing of 
—Pleadings—Mofussil Courts—Provisions of Code 
to be obeyed—Second appeal—Interference with find- 
ing of fact—When justified. 

Under O. XIV, r. 1, Civil Procedure Code, issues 
arise when and only when a material proposition of 
fact or law is affirmed by one party and denied by 
the other. Such affirmation or denial must be cor- 
tained in the pleadings. Where there isno written 
statement the only issues would be those arising out 
of the plaint which allegations are put in issue when 
not admitted, 

Although itisnct proper to apply the rules of 
pleading in Mofussil cases strictly, it does not follow 
that the Mefusstl, or any other kind of Pleaders, are 
thereby absolved from obeying the provisions of the 
schedule to the Civil Procedure Code. 

Interference in second appeal with a finding of 
fact is justified where the lower Appellate Court has 
not correctly regarded the pleadings, burden of proof 
or the relevancy of evidence used in arriving at the 
conclusion on fact. 

V. K. 


Sir M. V. Joshi and Messrs. 
a aka and E. M. Joshi, for the Appel- 
ant. 

Messrs T. L. Sheode, K. V. Brahma, R. B. 
and W. W. Bhole, for the Respondents, 
~ Judgment.—This appealis brought from 
the judgment of the Second Additional 
District Judge, Amraoti, upholding on a 
point of law the decision of the trial Judge, 
though differing from his conclusion on ihe 
facts. We have had tke advantage of a 
very interesting legal argument from Sir 
Moropant Joshi, but, in our opinion, the 
appeal fails and it must be dismissed with 
costs, because, in our opinion the learned 
- appellate Judge was right in dismissing 
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the appeal though for wrong reasons. In 
our apinicn this interference in. second 
appeal with a finding of fact is Justified 
because the learned appellate Judge did 
not correctly regard the pleadings, burden 
of proof or the relevancy of the evidence Le 
used in arriving at ihe conclusion cn fect 
ke did. The true View, putting on one side 
the defect in the pleadings is that the 
burden of proof tat the morigage docu- 
ment in suit was not registered because of 
the defect in jurisdiction on tl.e part of4Le 
Registrar who purported to register it, is 
heavily upon tLe defendant. That burden 
has not been discharged. 

The point cf Jaw is an interesting, 
technical and difficult one, but it does not 
arise on the view of the facts that we take. 
In deference to the argument of Counsel we 
indicate the point of law taken and leave it 
there. 

It is said, the subject-matter of the mori- 
gage in suit being outside the jurisdictional 
limits of the Sub-Regisiry in which the 
document was registered, that even though 
yeitLer the mortgagor not the mortgagee had 
any oblique purpose in registering this 
document where they did, altlLough the 
document fairly and correctly described the 
piace where the property mortgaged was 
situate, and although the only error wes an 
error on tke part of the mortgagor who 
went to the Registry Office and of tke 
Regisirar who received and registered tke 
morigage, slill s. 28of the Registration Act 
makes the registration invalid and s. 87 
does not cure the invalidity, because the 
mistake made by the Registrar wes not a 
mistake in procedure but amounted to a 
wrong exercise of a jurisdiction that he did 
not possess. Had we found the facts to be 
as assumed, we should have found it neceg- 
sary to make a very careful examination of 
this argument. Wedo notdo so because 
of the conclusion of fact we have arrived 
at. We have not keard legal arguments 
from the respondent because upon our 
view of the case the legal point does not 
arise. The issue of fact centres round the 
true construction of the Revenue Depart- 
ment Circular, dated February 15, 1923, 
whereby the limits of the Amraoli District 
for registration purposes where varied by 
the deletion from the old limits of 
41 villages. Those 41 villages are stated in 
detail. No. 2 is Tarkheda within the terris 
torial limits of the Pargana Badnera. The 
question is what is there meant by ihe 
village of Tarkheda? It is said that the 
limits of Tarkheda are defined by a refers 
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encé in Volume 8 of the circular toa revenue 
survey map called survey talug map No. 2. 
Stopping there one would expect the taluq 
map to be map cf a talug. The heading 
of the column which describes the map leads 
ioan ambiguity. It might well be that the 
map is mentioned in order to identify the 
village. It may be that it is referred to in 
„order to delimil the village in question. To 
resolve that ambiguity, the first step would 
be to look at the map referred to, viz., the 
relevant talug map as existing at the date 
of this notification, that is on February 15, 
1923. Ifon looking at that map one found 
that it was a map of a taluy, a much larger 
territorial district than a village, one would 
prima facie ecme to the conclusion that 
col. 3 is for the purpose of identifying tke 
village and not for the purpose of delimiting 
it. On the other kand, if one, on looking at 
the map in question, found that the map re- 
ferred to though describedasa taluq map 
was really 2 map of a village, cne would 
conclude that its purpose was to delimit the 
village of Tarkheda.  . 

No such map is before us. There is one 
mèp before us dated 1925 which is describ- 
ed as the map of Tarkheda. Tris map 
appears tohave been relied upon by the 
learned appellate Judge. There is another 
map that purports to be a map of the 
village in 1926 which gives the limits of 
the village in 1926 and which, if correct, 
shows that the Sub-Registrar was right in 
his view that the suit property was not 
Within tke village. Neither map is relevant 
in this case. There is no evidence to show 
that this map is the same as the taluq map 
of 1923. Both maps ara later in date and 
neither is a taluq map. There is nothing on 
which any conclusion can be founded as to 
what the limits of the village were on 
February 15, 1923. That being so the 
burden which is upon the defendant to 
show that the Sub-Registrar had made a 
mistake when he accepted this document 
for registration in his Sub-Registry on the 
view that they were within the camp limits 
of Amraoti, has not been discharged, and 
so far as this appealis concerned, the matter 
could be left there. . 

.. But in our opinion there are zertain 
features in this case that call for more 
general observations. Thisis a suit on a 
= tmortgage. The amount claimed though not 
-yery large is not trifling. It is Rs. 5,000. 
The defendant is not completely ignorant of 
ihelaw. He is a Pleader’s clerk. ‘Lhe plaint 
. isin proper form. It gives particulars of 
{he indebtedness and makes a claim. There 
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is no written statement. Nevertheless issues 
have been framed raising issues of fact not 
raised by the claim or any other pleading— 
using the term “pleading” in ihe sense 
given toit by the Oivil Procedure Code. 
Evidence in support of allegattons never 
pleaded excepting in a manner that we 
shall hereafter advert to, has been received. 
A finding of fact by the trial Judge has 
been reversed after the Appellate Court has 
sent for a document not before the trial 
Court to support a defence not pleaded and 
utterly without merits. We desire to point 
out that under O. XIV, r. J, issues arise 
when. and only when a material proposition 
of fact or law is affirmed by one party and 
denied by the other. Such affirmation or 
denial must be containedin the pleadings. 
Where there is no written statement the 
only issues would be those arising out of the 
plaint which allegations are put in issue 
when not admitted. Pleadings are defined 
by ©. Vi,r. 1, and include a plaint or a 
written statement. Order VI, 7. 14, requires 
the pieadings to be signed. Order VI, T. 16, 
requires that the pleadings should le 
verified. None of these rules h s been 
regarded at all. Order VI in general lays 
down ‘that the pleadings should state 
materiel facts. it has been said by their 
Lordships of the Judicial Committee that 
it is not proper to apply the rules of 
pleadings in mufusstl cases strictly and 
this exhortation is ever to be borne in 
mind. It does not follow that the mofussil, 
or apy other kind of pleaders; are thereby 
absolved from obeying the provisions of 
the schedule to the Civil Precedure Code. 
Order VI says what the pleadings should 
contain. Order VIII deals with the written 
statement, and O. VIII, r.2, shows that the 
defendant taking a point like the present 
must raise it by a pleading. Here the 
burden of proving the allegation that this 
was registered without jurisdiction is clearly 
upon the defendant. Whenever, the burden 
of proving a fact is upon the defendant, 
it is necessary for him to allege that 
fact. The defendant here has not pleaded 
any allegation. This case stood when the 
pleadings closed as an undefended case. 
The plaintiff had merely io go into the 
witness-box and give formal evidence in 
suppolt of his claim. Instead of that, in 
consequence of the complete ignoring cf 
all the various orders and rules that we 
have referred to, and as-a consequence of 
replacing the written statementas requir- 
ed by O. VUI, by some sort of informal 
Oral statement (which may serve*a very 
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useful purpose as recording Counsel's state- 
. ment but which cannot take the plaze of 
pleadings), this dispule became a dificult 
case in which one learned Judge gavea 
finding on oneset of facts not pleaded; 
another learned Judge upset that -finding 
of fact, and we have restored the trial 
Judge's finding of fact, and a most interest- 
ing, dificult and technical point of law 
has been urged and has been decided by 
the learned appellate Judge, without 
considering aclear dictum of the Judicial 
Committee, tothe contrary. We could only 
have agreed with his view had we held 
that we were not bound by that dictum. As 
we have already pointed out this point of 
law does not arise for its foundaticn is 
an allegation cf fact neither made nor 
proved. Tnis has involved, in our opinion, 
a considerable waste of judicial time. What 
makes it ail-the more glating is that these 
troubles have arisen in a case in which the 
defence is as completely lacking in merits 
‘as it is possible to imagine. The person 
who registered this document was a local 
inhabilant of the District in question. A 
Pleader’s clerk in a District, one would 
‘imagine, would know perfectly well in what 
Sub-Regisiry the particular property was to 
be found. Thereisno suggestion of fraud 
on his part. He goes and gets these dccu- 
mentis registered by.a Sub-Registrar, who 
has given evidence lo the effect that this was 
not a case of mistake. Against this is 
placed thé ‘evidence of a map which. has, 
feally no bearing on ihe, case at.all being 
the wrong map. ` : 


This is certainly not the sort of case in 
which a defendant ‘should be allowed to 
succeed unlesshe in turn has complied 
with the rules of pleading and of evidence. 


Te < Appeal dismissed. 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 930 
of 1935 

TEE _ March 10, 1936 
... OUNLIFFE AND HENDERSON, JJ. 
DELBAR MANDAL AND oTHERS— 
ACCUSED—PLTITIONERS 
VETSUS 


-= EMPEROR—Oprosire Party 
Criminal Procedure Code (Act V of 1898), s. 162—~ 
Object ofProsecutor ashing witness declared hostile 
if he made certain statements to -Police-~Section, if 
infringed—T'sial, if vitiated, 
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Section 162, Criminal Procedure Code, is designed 
to keep outevidence which it is suggested is not cf 
a free and ofa [air nature but may have been im- 
duced by some form of Police duress. But it is 
strectching the principlea very long way to say that 
the trial and conviction cf certain persons must be 
vitiated, because an unsuccessful attempt made by a 
Government Prosecutor anxious to put his whole case 
before the Court, so to speak, fringes on a technical 
breach of this rule. ? 

Where, therefore, the prosecutor in cross-examin- 
ing certain of its own witnesses whom it has deo- 
lared hostile, merely aske them ifthey made certain 
statements to the Police which they deny, there 
cannot be said to be an actual infringement of s, 162 
and the trial is not vitiated. 


Messrs. Narendra Kumar Basu, Probod! 
Chandra Chatterji and Bireswar Chatterjee, 
for the Petitioners. 

Mr. Khundkar, Deputy Legal Rememb- 
rancer, for the Crown. 

Cunliffe, J.—The petitioners here, seven 
in. number, were charged witha number of 
other persons with assault and rioting. 
Certain of their co-accused were acquitted 
and the remaining seven having passed 
through the lower Appellate Court obtained 
this Rule from our predecessors of a some- 
what limited character. The Bench issued 
the Rule on grounds Nos. 1l and 2, ground 
No. 1 being based un the suggestion that 
there was some impropriely on the part of 
the trial Court in allowing certain of the 
prosecution witnesses to be subjected to 
cross-examination as they had proved 
hostile. It was argued, I think, that there 
was no clear indication as to why this was 
done and that the Judgeor Magistrate 
taking this course must only do soin the 
exercise of a discretion which is a judicial] 
one. i 

As my learned brother pointed out, it was 
found in the record that before the prosecu- 
tion witnesses were turned into hostile wit- 
nesses and subjected to cross-examination, 
there had been.a number of petitions before 
the Court on the. point, and there is no 
doubt that the lower Appellate Court did 
consider this question very carefully be- 
cause on..the last page but one of the lower 
Appellate Court's judgment the cases of all 
these prosecution witnesses were gone into 
by the learned Judge and itmay be worth 
while to quote what he said on this point. 
“Jt is a peculiar feature of the present case that 
no fewer than five of the prosecution witnesses had 
to. be declared hostile during the trial. They are 
P. W’s Nos. 5, 6, 16,17 and 19. Prosecution Witness 
No. 5was obviously anxious to secure an acquittal 
for Delbar Mandal. Prosecution Witness No. 6 demon- 
strably tampered witn the truth, Prosecution Witnes- 
ses Nos. léand 17,the dafadar and the chowkidar 
gave evidence which appears to have been designed 
to save ,themselves;. while P. W. No. 19 was anxious 
for himself‘as being thé servant of the man in 


bh 
whose ehop one of the constable's pagris was re- 
covered.” 

Those seem tome to be excellent reasons 
as to why the trying Magistrate should have 
adopted the course he did. Jt. is quite 
obvious that the discretion which is given 
lo Judges with regard to interrogating wit- 
nesses who go back on the original story 
which either side is informed that they are 
going to depose to before the Court, is in 
the interest of public justice. Witnesses 
who do take action such as this either do 
so frem some interesied motive or for the 
purpose of saving their own reputation. 
It may be, of course, and this has always to 
be guarded against, that these witnesses 
were actully bought over. In that case 
they have to have their evidence very seve- 
rely tested and it can only be done by cross- 
examination. 


The second point which was made by the 
learned Advocate in support of the Rule 
was ihis: that whilst the cross-examination 
was golng on improper questions were put 
to these witnesses, in crcss-examination, 
questions which were ccntrary to the spirit 
of s. 162 of the Code of Criminal Procedure, 
_ that well-known seclicn which is designed 

to exclude statements made to the Police. 
The questions appear to have taken this 
foim: “Did you not say to tke Police such 
and such a thing ?” “Did you not make such 
and such a statement to the Police or some- 
thing like thai?” and the curious thing 
about this is that the answer was always in 
the negative. The answer was always “No”. 

Now it seems to me that the position 
created does not constitute an actual in- 
fringement of s. 162 as s. 162 is, as I have 
already indicated, designed to keep out 
evidence which it is suggested is not of a 
free and ofa fair nature bnt may have 
been induced by some form of Police 
duress. But it seems to me that it is 
stretching the principle a very long way to 
say that tke trial and conviction of certain 
persons must be vitiated, because an un- 
successful attempt made by a Government 
Prosecutor anxious to put his whole case 
before the Court, soto speak, fringes on a 
technical breach of this rule. It may not 
be altogether improper for me to say that 
I never really realise the importance or 
necessity ofthis exclusion because in my 
experience as a Judge, the exclusion of this 
Police evidence is valuable only to protect 
the guilty man and hardly ever to protect 
the innocent. 

'. Jn all the circumstancesof this case we 
think that no case has been made. out to 


fuer 4 r || ` t F et hee 
COMR. OF INCGME TAX v. HUMAYUN RAZA (PATA 


‘re 7 5 $d 
6510 


permit us to make this Rule absolute and 
for the reasons I have adduced, it will be 
discharged. Petitioners Nos. 2 to 7 must sur- 
render to their bail bonds andserve out the 
sentences imposed upon them. 


Henderson, J.—I agree. 


N. Rule made absolute. 


PATNA HIGH COURT 
Miscellaneous Judicial Case No. 21 of 1935 
July 20, 1936 
COURTNEY-TERRELL, CO. J. AND DHAVLE, J. 
COMMISSIONER or INCOME TAX, 
BIHAR anp ORISSA 
versus 


HUMAYUN RAZA AND ANUT.10R2—A SSESSEES- 
Income Tax Act (XI of 1922), s. 4 (38) GD—* Re- 
ligrous and charitable purposes "—Consiructton. | 
The proper construction of the words “ religicus 
and charitable purposes ™ in the Income Tax Act, 18 
to be judged not by the personal law of the assessees 


but according tothe general principles of construc- e 


tion applying to statutes. Umar Baksh v. Commis- 


sioner of Income-tax, Punjab (1), followed. | 
Mr. Manohar Lal, for the Commissioner. 
Messrs. Sultan Ahmad, ©. C. Mazumdar 
and G. C. Das, for the Assessees. 
Judgment —The facts of this case are 
simple and are fully set out in ihe statement 
of the case by the Commissioner of Income- 
tax. In our opinion itis nob necessary to 
say more than that we enlirely agree with 
the judgment of the Full Bench of the 
Lahore High Court in Umar Baksh v. Com- 
missioner uf Income-tax, Punjab (1) to the 
effect that the proper construction of the 
words “religious and charitable purposes 
in the Income Tax Act is to be judged not 
by the personal law of the assessees but - 
according to the general principles of çon- 
struction applying to statutes. Accordingly 
we uphold the view of the Commissioner of 
Tnecme-tax. The assessees have failed and 
they must pay Rs. £00 as costs cf this Court 
in addition to ihe amount held in deposit. 


D. Order accordingly. 


(1) AIR 1981 Lah. 578; 132 Ind. Cas. 689;12 Lah. 
725; 5 I T O 402; Ind. Eul. (1931) Lah. 657 (F. B.). 
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: OUDH CHIEF COURT 
second Rent Appeal No. 36 of 1933 
January 16, 1935 
Tuomas, J. 
AJAIPAL SINGH AND ANOTAER—DEPENDANTS 
~—APPELLANTS 
. VETSUS 
HINDPAL SINGH AND anotHer— 
RESPONDENTS 

Co-sharers—Suit for profit—Aul co-sharers, whether 
should be  impleaded-Co-sharers not necessary 
parties impleaded beyond limitation—Suit, whether 
` barred wholly—Limitation. 

There is no statutory provision for the view that 
all the co-sharers must be impleaded in a profit 
sult whether they have ccllected any rent or not. 
The implication of all the co-sharers i3 desirable 
but not absolutely necessary. It is desirable but 
not absolutely necessary, that the Court must deter- 
mine what theco-sharers are likely to get from the 
- other co-sbarers, or what the defendants have to pay 
to the other co-sharers who have not been impleaded. 
Consequently where co-sharers, not necessary parties, 
were impleaded after limitation, the entire suit is 
not barred but only against thoss who were im- 
pleaded after limitation. 


S. R. A. against an order of the District 
Judge, Unao, dated March 29, 1933. 

Mr. Raj Bahadur, for the Appellants. 

me H. N. Das, for Responden's Nos. 1 
and 3. 


Judgment.—This is a defendants’ 
appeal against the judgment and decree 
of the learned District Judgə of Una», 
dated March 29, 1933. 

The plaintiffs and defendants are co 
sharers in village Bhauli, District Unao. 

The plaintitfs brought the sait for profits 
under s. 109, cl. 15 of the Oudh Rent Act 
for the years 1333 to 1336 Fasli amount- 
ing to Rs. 300. The suit was instituted 
on June 24, 1929, by Balwant Singh slone, 
in respect of khatas Nos. 274 and 70, 
shamilat khatas, against Lachhman Singh 
and thirteen others. 

The suit was dismissed on September 
30, 1929, by the learned Assistant Collector 
on the ground of non-joinder of parties. 
The plaintiffs appealed to the learned 
District Judge of Unao who, on January 
16, 1930, remanded the case with a direction 

“that the Court below should giva an opportunity 
to the plaintiffappellants to meke all persons 
who are necessary parties defendants in tha casa.” 

On August l, 1929, Hindpal Singh, Gaya 
Prasad Singh and Caandrika Singa wh) 
were originally impleaded as defendants 
had already applied to the Court to ba 
made plaintiffs, and the learned Assistant 
Collector passed the following order :— 


“No objection by tha opposite party. Let ths 
epplicants be made plaintiffs,” 


Balwant Singh withdrew his claim with 
regard to the shamilat kiatas but prayed 
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that he should be permitted to add khata 
No. 275, this prayer was granted. On 
September 23, 1930, the trial Court pass:d 
a decree in favour of the plaintiffs. 

The defendants, Jiwa Singh, Sheo Ratan 
Singh and Chhatarpal Singh appealed 
against the decree to the Court of the learned 
District Judge of Unao. The learned Dis- 
trict Judge set aside the decree, and again 
remanded the case on the ground that 
all the co-sharers should have been made 
parties, and the land of all the khatas 
should have been included, and he ordered 
a re-trinl. He did not try to find out if 
they were necessary parties. On August 
26, 1932, a large number of defendants 
were added as cco-sharers and on Septem- 
ber 30, 1932, the learned Assistant Collector 
passed a decree in favour of— 

(1) Balwant Singh, plaintiff for Rs. 293-3-9 
against Sheo Ratan Singh, Chattarpal 
Singh and Jiwa Singh, defendants : 

Rupees 7-15 against Ajaipal Singh, Rajai 
Singh, Kanhai Singh and Musammnat 
Parwati, defendants, and 

(2) Hindpel Singa, Gaya Singh and 
Chandrika Singh, plaintiffs, for Rs. ¢2-11-3 
against Lacahman Singh, defendant : 

Rupees 1206-9 aga:nst Ajaipal Singh, 
Rajai Singh, Kanhai Singh and Musammae 
Parwati, defendants: 

Rupees 16 against Babu Sing), def2nd- 
ant, and 

Rupees 16-11-0 against Debi Baksh Singh 
and Shankar Bakhsh Singh, defendants. 

Ajaipal Singh, Rejai Singh, Kanh si Singh 
and Musammat Parwati did not appeal 
against the decree passed agaiist them for 
Rs. 7-15-0; that decrae has now becone final. 

Ajaipal Singa, R:jai Smugh, Kanhai 
Singh and Afusamma: Parwati appealed 
against the decree for Rs. 120-6-9 to the 
Court of tle District Judge of Unao (Syed 
Ali Hamid). Tne learned District Judge 
dismissed the appeal witha sligat modit- 
cation in respect of intercst. 

The defendants have now coms up in 
appeal to this Court. ; 

lt may be noted that this case has been 
going on since 1929 and I think it is 
time that it came to an end. 

Rent Appeal No. 46 cf 1931 arises out 
of the sme suit, and by an order, dated 
September 25, 1934, passed by Mr. Justice 
Smith, bo.h the appeals have been set down 
fur hearing together. As some of the 
defendants filed appeals separately, they 
were heard by two clifferent District Judges 
end different views Lave been te kon of the 
evidence of the patwart, 
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--The learned Counsel for the appellenis 
has argued: 
+ (1) that ibe whole cuit is kerred Ly 
limitation; ` 

(2) that the acccunits filed by the patwari 
are not correct; and 

(3) thet the plaint filed by tke plaintiffs 
wes not a proper plaint. 
` As to the qucstion of limitaticn, the 
contention of the learned Ccunsel is that 
when on August 26, 1932, a large number 
of defendants were impeaded as defendants 
by an crder of the Appellate Court, the 
sult had become barred es they were 
impleaded beyond the period of limitation. 
He urges that as the period of limita- 
tion for the suit for profis with respect 
to 1336 Fasli started on June 22, 1929, 
and that-most of the cc-sharers were 
‘impleeded in August 1932, the suit had 
become barred. The point to determine 


is whether the entire suit fails or the: 


plaintiffs are deprived from getting any 
sum found due from such co-sharers as 
were impleaded ata later stage. The 
question for determination is whether such 
co-sharers were nécéssafy. parties for the 
suit, or proper parties only. In my cpinion 
- it is desirable but not absolutely neces- 
sary, that the Court must determine what 
the co-sharers are likely to get from the 
other co-sharers, or what the defendants 
have to pay to the other co-sharers who 
have not been impleaded. It is admitted 
_ by the learned Counsel that there is no 
= ptatutory, provision fer the view that all 
~ fhe co-sharers must be impleaded in a 
profit suit whether they have collected any 
rent ornot. In my opinion the implication 
of all the co-8harers is desirable but not 
absolutely necessary.. There is nothing on 
the record to show thatall the co-sharers 
were necessary parties. I agree with the 
finding of the learned District Judge that 
tinder the circumistances the entire suit is 
not barred by limitation. ; 

The next poiht urged by the learned 
Counsel is that the accounts filed by the 
patwari are not correct, It may be pointed 
out that the accuracy was not challenged 
by the appellanis in the Court of the 
District Judge. I have perused the grounds 
of appesl filed in ihat Court and there 
is no ground put down which raises ibis 
question. I am not prepared to differ frem 
the view teken by the learned District 
Judge zs to the accuracy’ cf accounts. 
He ‘has considered this questicn carefully 
and Las keld tLe cccounts to be «ccurate, 
pnd, there ere no grounds before me to 
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interfere with this finding. 

Lastly it is urged that there wes no 
proper plaint fled in the Court cf the 
Jesrned Assistant Collector. Wor seme 
‘curious reascn, the origical plaint hos 
diseppeared frem tke record. There are 
thrce printed copies of the criginal plaint, 
which probably are copies which could 
not be served on the large number of 
defendants, but were returned unserved 
and put cn the record. They do not 
show that any correcticns have been made, 
either in the nemes of the plaintiffs, or 
in the relief sought. The contention of 
ihe learned Counsel for the respondent 
is that presumably when fresh plaintiffs 
were added, they must have been correctcd, 
It is difficult at this stage to say enything 
definitely, but as the plaint stands, certainly . 
there are some irregularties. Lut I find 
from the judgment of the trial Court that 
this point was not raised, and the proper 
person to decide this point was the learned 
Assistant Collector who decided the case. 
There ia' some discussion of the question 
in the judgment of the Appellate Court. 
Taking all the circumstances.of.the case 
into consideration, I am of opinion that 
this contention also has no force. 

I accordingly uphold the decree of the 
lower Appellate Court and diem ss the 
appeal with costs. 

D. Appeal dismissed. 


BOMBAY HIGH COURT. 
Full Bench 
Original Civil Jurisdiction Appeal No. 45 
of 1935 





March 23, 1938 
BEAUMONT, C. J., RANGNEKAR AND Divatia, JJ. 
BAI SAROOBAI—APPELLANT 
VETSUS 
HUSSEIN SOMJT AND orazes—ResronpDENTs. 

Muhammadan Law—Gift—Sunni system—Gift of 
life estate—Validity—Gtft, if becomes automatically 
enlarged into gift of corpus of property absolutely— 
—Gijt with condition—Condition derojoting—-Gtft, 
validity--Bombay High Court (Original Side) Rules, 
r, 23—Originating summons—Complicated questions 
of law should not be involved. 

Per Full Bench (Rangnekar, J., contra.)~Under the 
Sunni system of Muhammadan Lawa gift of a life 
interest is valid and a gift conferring the enjoyment 
of property by a donee limited during his lite is not 
prohibited. Where a life estate is given in the gift- 
ed propeity, such estate does not enlarge itseli auto- 
matically into an absolute estate. Rasoolbibi v. Usuf 
Ajam (i), 1eferred to. 

[Casz-law discusied.] 

Under Muhammadan Law when a gilt is made sub- 
ject to a condition which derogates from the ecm- 


| pletencas cf the giant, the gift is valid, but ,the gondi- 


tion is void, and the gift takes effect as if there was 
no condition attached ta it, [p. a7, col. 2] | 
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Per Wadia, J —The questions on an originating 
summong should not, as a rule, involve difficult and 
complicated poinis of law In re Giles; Real, and 
reaped. ~ Co. v. Michell (1), referred to. [p. 

, col 2, 

Per Rangnekar, J.—Amjad Khan v. Ashraf Khan 
(6), does not overrule the previous decisions on the 
subject. When a life estate is purported to be creat- 
ed, the donee becomes the absolute owner of the prop- 
erty granted to him. |p 42, col. 2.] 

Messrs. V. F. Taraporwala and K. S Sha- 
vaksha, for the Appellant, 

Messrs. P. B. Vachha, R. S. Dixit and A. 
A. Peerbhoy, for the Respondents. 

- B.J. Wadia, J—Thisis an originating 
. summons taken out by the plaintiff for the 
determination of certain questions relating 
.toa deed of settlement executed by one 
Fatmabai, widow of Elias Haji Abdul 
. Rahim, on November 10,1930. The plaintiff 
-is one of the daughters of the settlor. Ori- 
ginally there were only two defendants, 
namely, defendant No. 1, who is the trustee 
under the deed, and defendant No. 2 .whod 
- is the plaintiff’s minor son. Under the deed 
: two properties were conveyed by the set- 
. tlor to. the trustee on certain trusts for her- 
. self during her life, and after her, for her 
two daughters Khatoobai and Saroobai, the 
. plaintiff, and thereafter for their son or sone, 
respectively. The originating summons 
came up before Blackwell, J., in Court on 
April 11, 1935, when Counsel for the trustee 
argued that the questions were not. such as 
should be raised and decided on an crigin- 
ating summons, and thatin any event all the 
other heirs of the settlor were necessary 
parties to the summons. AJl the other heirs 
have now been brought on record under the 
orders cf the Court, and are defendants 
Nos. 3 to 12. The other point as to whether 
this was afit case for taking out an origi- 
- nating summons was left over atthe time, 
presumably as all the parties were not be- 
fore the Court. The summons came up be- 
fore me on June 19, when this point was 
argued by Counsel for defendant No. 1, and 
my attention was drawn to r. 233 of the 
. High Court Rules which provides inter alia 
. that any person, claiming to be interested 
under a deed, may apply in chambers by 
originating summons forthe determination 
.of any question of construction arising 
under the instrument and for a declaration 
of the rights of the person interested. In 
my opinion the questions 
should have been raised on an originating 
summons. The very first question js 
whether on a true construction of the deed 
the plaintiffhas become absolutely ex. titled 
to the property mentioned in the plaint ir m 
pnd after the death of the settlor This 
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does not involve merely a question of cons- 
truction, but it also raises an important 
and difficult point of the Hanafi Muham- 
madan Law by which the parties are 
governed, and should ordiuarily be dealt 
with in a regular action, It was even 
argued thatthe plaintiff was not claiming 
under ihe trust deed but against it. Moreover, 
the questions on an originating simmons 
should not, as a rule, involve difficult and 
complicated points of law: see In re Geiles: 
Real and Personal Advance? Co. v. Michell 
(1). [lowever, all the parties have been ad led 
and the summons has been amended. The 
matter was to be argued in Court, and Coun- 
sel were agreed that the sammons should now 
be beard and proceeded with in order to 
save fur.her ccsts. I accordingly allowed 
the summons to be argued. 

The important clauses of the truss deed 


«have been set out in para. 2 of the plaint. 


The settlor conveyed two properties, one 
situate at Khelwadi Main Road, and the 
cther at Kambeker Street, with the latter of 
which only we are concerned in this sum- 
mons, to defendant No. 1 as trustee upon 
the trusts mentioned in cl. 1 (a), (b) and 


_(c) of the deed. On the death of the sattilor 


ihe trustee was directed to pay net rents 
aud profits derived from the Kambekar 
Street property 10 the plaintiff. The settlor 


-died in or about August 1932, ani the plain- 


iif contends that underthe Muhammadan 
Law applicable to Sunnis she has become ab- 
solutely entitled tothe property. Aczording to 
her the settlor intended to give her a life 
estate in the property with remainder to her 
son or sons. She contends thata vesied remain- 
der isnot recognized by the Muhammadan- 
Lew applicable toSunnis, and that a life 
estate is also not known to the same law, and 
therefore the life interest granted to her is 
enlarged by operation of the law into an 
absolute estate, and her son takes nothing 
under it. Two points arise for considera- 
tion in relation to the first question on tha 
summons, namely, (1) whether under the 
terms of the deed the settlor has given to 
the plaintiff a life estate in the Kambekar 
Street property after the settlor’s death, 
and (2) if so, whather the plaintiff took the 
property absolutely, herson or sons taking 
nothing after her. 

With regard to the first point it is neces- 
sary to construe the relevant provisions 
of the trast deed in order to .S2ertaia and 
determine the intentionof the settlor. Both 
the properties were conveyed to the trustee 


(1): (1899) 43 Oh, D 391; 59 L J Ch, 226; 62 L T 375; 
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upon trust that he shall frem time to time 
during the settlor’s life-time, out of their 
net rents and profiis, pay to her such 
sus of money as she shall require for her 
maintenance ard her personal requirements, 
but before paying to the settlor or to any 
beneficiary under the trust any part of t.e 
rents and prefits cf tke properties, the trus- 
tee isto set aside a sufficient sum to pay 
the municipal ard other taxes, rates and 
assessments, andto carry cut all necessary 
repairs to the properties, and he may in- 
vest such swn as Le may not immediately 
require in authorized securities and apply 
. the income cf such investmenis upon the 
‘same trusis às`are applicable to the p:o- 
perties. Subject to this provision for the 
penefit of the settlor the trustee wes 10 
hold the net rent and profits or the balance 
thereof upon trust to pay the same tothe 
settlor’s iwo daughters in equal shares as 
tenanis-in-common. Upon tke death of the 
seitlor the trustee is to pay to Bai Khatco- 
bai for her life the net rents and profits 
derived frcm the Khetwadi property, and to 
pay to the plaintiff during her life the net 
rents and profits derived frcm the property 
in suit. Upon the death of the survivcr of 
the settlor and Khatoobsai, and upon the 
death of the survivor of the setilor and ihe 
plaintiff, the trustee is to hold the proper- 
ties respectively upon trust for the son or 
sons of the two daughters absolutely. Under 
cl. 8 of the trust deed, the trustee is to be 
at liberty with the consent of the settlor 
during her lifetime to sell either or bath of 
the said properties and hold the sale pro- 
ceeds upon ithe same trusis. 

Under cl. 9 it is provided that in the event 
of the settlor requiring any moneys the 
trustee shall be at liberty to raise such sum 
or sums by mortgage or charge upon either 
or both of the properties and without enter- 
ing into any personal covenant for the re- 
payment for the same, and for the purpose 
of the trust operating after tke settlcr’s 
death ihe cmcunt due uncer any such 
mortgage or charge was to be deemed 
io be charged upcn the {iwo pro- 
perties in equal shares. The settlor being 
dead, the i1ustee has to pay tke net renis 
and profis of ike property in suit to the 
plaintiff. The question is, whether the grant 
of ihe net renis end profits derived frem 
that property gives the plaintiff a life in- 
terest in the preperty. A tenant for lifeis 
one who is entitled to the benefit of the pro- 
periy, 1. e, both the capus and inecme of 
the prcperiy, forthe term of his or her life. 
dn order therefore to be considered a life 
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tenant, the plaintiff must show thet she got 
the benefit.of the corpus as well cs the in- 
come of ihe properly, together with all the 
rights in the property which are cassociated 
with a life estate, 

It was argued that this was a case of a 
“Aiba” or simple gift, nob a bequest by a 
will, and thata gift may be made direct to 
the donee or through the medium of a trust, 
provided in the latter case ihe gift is ec- 
cepted by the trustee and possession is deli- 
veredtohim. It is clear that both in the 
case of a direct gift and a gift through 
the medium of atrust it is necessary that the 
donor or settlor must divest himself of all 
control over the property, so that the con- 
trol may pass to the donee or tothe trustee 
on behalf cf the donee. The plaintiff's 
Counsel contended that this was s gilt or 
transfer inter viros, and the gift of the 
net rents and profits carried with it the 
gift of the entire corpus under the Muham- 
madan Law. Under s. 8, Transfer of Pro- 
perty Act, a transferor is deemed to have 
conveyed all that he is possessed of in tké 
preperty granted, unless a different inten- 
tion is expressed or necessarily implied. In 
order to gather ihe intention of the grantor 
and the rights of the grantee, itis necessary 
that the instrument should beread as a 
whole. What is given to the plaintif is the 
right to enjoy during her life the net rents 
and profits orthe income of the property; 
and I donot think that the converse of the 
propcsition laid down in s. 8 is correct, 
namely thata gift ofthe rents and profits, 
without more, carries with ita gift of the 
entire property. There is no doubt that 
under a will there can be what is called 
a usufructuary bequest ora bequest of the 
produce of the thing bequeathed. Simi- 
larly a right to enjoy the usufruct of the 
property during the grantee's life can also 
be conferred, if that is the clear inten- 
tion of the grantor: see In the matter of the 
petition of Khalil Ahmed (2). Such a 
transfer only of the usufruct is called 
“ireeat’ in Muhammadan Law, whereas.a 
gift inter vivosis defined by Macnaghten 
to be the conferring of properly without 
a consideration; and this definition has 
been accepted by the Privy Council in 
Musa Miya v. Kedar Bux (3). Canit be 
said that the settlor intended to confer tke 
property in the event of her death upon th 
plaintiff ? 

(2) 30 A 309; 5 A LJ 402; A W ON 1°02, 133, 

(3) 52 B316; 109 Ind. C:s. 81; AIR 1028 P C 108} 
55 I A171; 80 Kom. LR 766,26 A Ld 457; 47 CL 
J 517; BAM Ld 685; 32 C W N 783; 28 LW 33 (P 0). 
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Plaintiff's Counsel relied on two cases. 
The first is Mahomed Shah v. Official Trus- 
tee of Bengal (4), in which the plaintiff sued 

is wife and son for a declaration that he was 
the absolute owner of certain Government 
Promissory Notes of the value of Rs 37,500 in 
“the custody of the Official Trustee. Under 
the trust-deed the Official Trustee was to pay 

lim the income of the promissory notes for 
life, and after his death the promissory 
‘notes were to be given to his wife and 
‘children in certain shares. It was held that 
the plaintiff had a life estate in the pro- 
missory notes. The second caseis Abdoolav. 
‘Mahomed (5), in which an immovable prop- 
-erty was ccnveyed by the settlor to trus- 
‘tees upon certain trusts which were en- 
‘umerated, namely, to pay Rs. 50 per month 
to the settlor for life, and the net balance of 
the rents and profits were to be invested 
until defendant No.1 attained the age of 

On attaining that age defendant No. 1 
was to be paid absolutely one-half of the 
accumulated rents and profits, and there- 
after one-half of the rents and profits accru- 
Ing, and the remaining half of the accumu- 
Jations and profits were to be invested. 
Upon the death of defendant No. 1 the trus- 
fees were to hold the property and accumu- 


lations in truss for the male issue of de- . 


fendant No. 1, and if he had no male 
issue, then on certain other trusts. Counsel 
for the plaintiff in that case argued that 
either the whole scheme of the trust was 
void and there was a resulting trust to the 
, Settlor, or defendant No.1 took one-half 
of the property absolutely. It appears that 
those propositions were agreed to by the 
other side, and it was held by the learned 
Judge on a construction of the words used 
that defendant No. 1 took an absolute estate 
In one-half cf the property, as the creation 
of a life estate was inconsistent with 
Muhammadan Law. The first was a case 
of movable property, and the second of im- 
movable property, and it was pointed out 
that there was no difference under the 
Muhammadan Law relating to gift of mov- 
able and immovable property. 

Each instrument has got to be considered 
according to the settlor’s intention and its 
language, and in a recent case decided by 
the Privy Council Amiad “Khan v. Ashraf 
Khan (6), the legal effect of a deed of gift 
was considered on the construction of its 


_ G) 36 O 431; 2 Ind. Cas, 292, 

(5) 7 Bom. L R 306. 

(6) 56 I A 213; 116 Ind. Cas. 405: AIR 1929 P C 
149: 4 Luck. 305; 330 W N 753: 31 Bom. L R 809 
(1929) A L 4571; 30 L W 81; 57 M L J 489 (@ O) 
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terms. It was pointed out by their Lord 
ships that the intention of the donor must 
be ascertained by reading the terms of the 


deed as a whole and giving to them the 


natural meaning of the language used; and 
upon the consideration of its terms they held 
that the subject-matter of the gift to the 
wife was a life-estate in the whole property 
together with a power to alienale a third 


-part: In the trust-deed before me all that 


the settlor has directed the trustee to dois 
to deal with the -net renis and profits ,of 
the property after her death in a particular 
way. There are no words to show that the 
plaintiff was to be the owner of ths prop- 
erty, or the “malik” or that she was to 
enjoy the property. Counsel argued that 
the plaintiff could, under the terms of the 
trust-deed, alienate the property by lease or 
Mortgage, but that is really begging the 
question. The intention of the settlor who 
was to give her the benefit of the net rents 
and profits during her life and no more and 
in my opinion such a grant, without more, 
does not give herall the rights incidental 
to a life interest in the property. 

The conclusion which I have come to is 
sufficient to dispose of the first and most 
important question on the summons; but 
assuming that the plaintiff took a life estate 
in the property with all its incidsnts, the 
next question for determination is whether 
she took the property absolutety. It isa 
well-recognized principle of the Muham- 
madan Law that when a giftis made sub- 
ject to a condition which derogates from 
the completeness of the grant, the gift is 
valid, but the condition is void, and the 
gift takes effect as if there was no condi- 
tion attached to it. When, however, the 
donor gives oaly a life estate to the donee, 
there is a difference between the Hanafi and 
the Shia Law with regard to its validity. 
According to tha Hinati Law, by which ths 
parties are governed in this case, the grant 
of a life estate is viewed as a gift with a 
condition derogating from its completeness, 
the gift being valid and the condition void. 
The donee of the life estate takes an ab- 
solute estate, and the gift over on the 
termination of the life estate is void. It 
is, however, competent to a Hanafi Muham- 
madan to Greate life estates by way of 
wakf, {provided there is an ultiməte sub- 
stantial dedication to charity. It has been 
held in a series of decisions of this Court 
that the creation of a life estate is incon- 
sistent with the Muhammadan Law, and 
wherever there was an atlempt to create 
a life estate, it was held that the 
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‘donee tcok the properly absolutely. Doubts 
have arisen as to the validity of those deci- 


sions since the judgment of the Privy ' 


Council in Amjad Khan v. Ashraf Khan 
(6), to which [ have referred before. In that 
case a Hanafi Muhammadan made a gilt 


of his entire property to his wife and divid- - 


ed it into two-parts, namely one-third and 
two-thirds. Power was given tothe donee 
to make any sort of alienation of thé one- 
“third at her pleasure, but as to the two- 
thirds, it was provided that ehe should not 
possess any power of alienation, but should 
remain in possession of it for her lifetime. 
The deed of gift further provided that after 
the death of the donee the entire property 
gifted away was to revert to the donor's 
collaterals who were to become owners with 
full propietary powers, and the heirs of tke 
donee were not to inherit the same. It was 
also stated that the donee and her heirs 
had agreed and consented to this dis- 
position. < 

The Privy Council held that upon a true 
construction of the deed the intention of 
the donor was to give a lifeinterest only 
in tke entire property comprised in the 
deed to kis wife together with a power of 
alienetion over the cne-third, but they left 
it open whether the gift of a life estate is 
valid under the Muhammadan Law. In a 
recent case, Rasoolbibi v. Usuf Ajam (7), 
all’ ihe decisions and the case law on the 
subject were fully discussed in the first 
place by the late Mirza, J., and thereafter 
by the Appeal Court. In that case a Sunni 
Muhammadan female made a will where- 
by sie gave her property to her daughter 
who was to enjoy it as owner as long as 
she was alive, but was forbidden to alienate 
it by way of sale, mortgage, gift, ete. and 
the testatrix directed that af.er the daugh- 
ter's death her step-son and his descend- 
ants should take tLe properiy as absoule 
owners. The stepson died in the lifetime 
of the daughter and a question arose whe- 
ther’ the estate bequeathed by the testatrix 
w.s taken by the stepson. It was held. 
by the Chief Justice that under the will 
the daughter did not take an absoulte 
estate, that she took alike estate with re- 
mainder to the step-z0n, but the remainder 
failed to take effect as the step son did not 
survive the daughter. He was of opinion 
that the view expressed in the earlier 
Bombey cases must he considered as over- 
ruled by ihe Privy Council, and Mirza, J. 
expressed the same opinion in the Court 


(7) 57 B 737; 148 Ind. Cas, 82; A I R 1933 Bom, 324: 
sa Bom. LR 643; 6 R B 255, om, 324; 
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below. On the other hand Rangnekar, J. 
held that under the Hanafi Law alife estate 
ag such could not be recognised nor created, 
that the grant of a life estate to the daugh- 
ter operated es a grant of an absolute 
estate, and that the earlier Bombay deci- 
sions had not been overruled by the Privy 
Council. It may be here mentioned that 
so far asthe particular case was concern: 
ed, the result was the same under either of 
the views, namely, that the estate hequea- 
thed by the step-mother was not taken by 
the step-son. It appears to me, however, 


that the ealier decisions have to this extent 


been ourruled by the Privy Council, name- 
ly, that it has now been held that tke ques- 
tion in each case is really one of construc- 
tion of the deed of gift and that it does 
not necessarily follow that the life estate 
under the Hanafi Muhammadan Law is auto- 
matically enlarged into an absolute estate, 
though the Board in that cese left the 
question as to the validity ofthe gift of a 
life cstate open. I agree with Rangnekar, 
J.that the earlier decisions have not been 
expressly overruled. At the same time this 
much c.n be inferred from the judgment 
that there is no hard and fast rule 
that under the Hanafi Muhammadan Law 
a life estate is inconsistent with that law, 
as-laid down inthe earlier Bombay deci- 
sions. A reference is made in those decis 
sions to an old judgment of the Privy 
Council in Humeeda v. Budlun (8), but 
there it was laid down that the creation 
of a life estate was inconsistent, not 
with Muhammadan Law, but with 
“Muhammadan usage,” and that the iran- 
saction being unusual among Muhamma- 
dans, must be strictly proved. In view of 
this difference of opinion between the two 
Judges of the Appeal Court, all these de- 
cisions will probably have to be reconsi- 
dered by a Full Bench in order to consider 
the effect of Amjad Khan's case (6). For 
the present it is not necessary for me to 
discuss this question further on my view 
of the construction of the deed of settle- 
ment. 

On appeal by the plaintiff: 


Beaumont, C. J.—This is an appeal 
from a docision of B. J. Wadia, J., given 
on an originating summons. The summons 
raised first the question whether on the 
{rue construction ofa deed of settlement 
dated November 10, 1930, made by one 
Fatmabai, the plaintiff has become absolute- 
ly entitled tothe property at Kambekar 

(8) 17 W R525. 
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Street mentioned in the p'aint herein 
from and after the death of the settlor. 


The learned Judge answered that question . 


in the negative. The other questions are 
merely consequential. Mr. Taraporewala for 
the appellant desired toamend the ques- 
tion by asking who were entitled, and in 
waat shares and for what interests, to the 
property referred to in the question. I think 
that we shall have to enlarge the question 
to some extent, because, if respondent No. 1, 
who is the trustee of the settlement, is mere- 
ly told that the plaintiff has not become 
absolutely entitled to the property, he is 
left in doubt as to whom he ought to pay 
over the rents and profits. I think, there- 
fore, we shall have toamend the question 
by adding the words “and if not what inter- 
esk in the property does the plaintiff take ?” 
The settlement in question is in the Eng- 
lish Form, and is made by a woman named 
Fatmabai, who is party of the first part, 
the party of the other part being respond- 
ent No. 1 as trustee, and the settlor con- 
veys to him two properties, one in Khet- 
wadi Back Road, and the other, the pro- 


petty referred toin the question, in Kam- 
bekar Street, both of them in the town and’ 


island of Bombay. The trustee are to pas 
to the settlor during her life such moneys 
asshs shall require out of the rents and 
profits, and subject thereto, to pay the rents 
and proits to the plaintiff and Bai Khatoo- 
bai, who are the daughters of the settlor, and 
after the death of the settlor, the trustee is 
to puy to Bai Khatoobai during her life the 
renis and profits of the property in Sch. 1, 
which was that in Khetwadi Back Road ; 
and then come the material words : 

“Anithe trustee shall pay to the said Bri S2roobai 
daring her life the net rents and profits derived from 
the the property described in Sch, 2 heret>.” 


Then the scheme of the settlement is that 
after the death of the respective daughters, 
the honse in which she hada life interest 
isto be held in trust for her sons in equal 
shares, and in default of sons, for har dough- 
ters, and then if either the plaintiff or the 
other daughter of the settlor dies without 
issue, there is a gift over of the share of 
ths one so dving in favour of the other 
danghter and her issue. So that the settle- 
ment is of a type very common under Eng- 
lish Law. But the parties here are Sunni 
Muhammadans, and the question is what 
interest the plaintiff takes under this settle- 
ment in accordance with the law applicable 
to Sunni Muhammadans. The learned 
J udge held that the plaintif did not take 
technically a life estate, but that she be- 
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perty, and he relies on the distinction which 
exists under the old texts dealing with this 
matter between a gift of the property to` 
one for life, and a gift of the fruit of the 
property. Some of the illustrations in the 
texts refer tothe gift of the person of a 
slave to one person and the gift of the 
services of the slave to another, and point 
out that both those gifts may be good. But 
whether distinctions of that kind can be 
applied to modern classes of property, I feel 
myself some doubt. I think it is very dif- 
cult to say that, under this settlement by 
which the plaintiff is given during her life 
the net rents and profits of the house in 
question, sheis not given the right to the 
house for life. 

If the house were empty and the plaint- 
iff desired to oacupy it, I think myself it 
would be difficult to say that she was not 
entitled to doso, and my own view is that 
as amutter of construction of the settle- 
ment, the plaintiff gets a life interest in 
the house, though I agrea with the learned 
Judge thatif all that she gets is the usu- 
fruct, the gift is perfectly valid. Now the 
qnestion which has really been argued is 
whether, assuming that the plaintiff was 
given a life interest in the house, that gift 
will take effect according toits terms. It 
is argued by the plaintiff in the first place 
that under Sunni Muhammadan Law a gift 
of a life interest becomes automitically en- 
largsd into a gift of thecorpus of the pro- 
party. Alternatively it is said that if that 
is nots, thena gilt ofa life interest by 
Sunni Muhammadan Law is wholly void. The 
question as to theeffect of a giftof what 
purports to be a life interest under Sunni 
Muhammadan Law cime beforethis Conrt 
in Rusoolbibi v. Usuf Ajam (7), and I ex- 
pressed my own views on th3 quastion in 
that case ; and as I remain of ths same opin- 
ion as when I heard that casa, ib is not 
necassary for me to state my rassons again 
in full. It isundoubtedly the fact that it was 
generally considered that undar Sunni 
Muhammadan Lawa gift of a life interest 
in property did conferan absolute estate 
in the corpus, the rule being bissd on a 
passage in the Hedaya to the effact that 
where there is a gift followed by aconditiou 
repugnant to the gift, the gift remains, and 
the condition is rejected. By way of illus- 
tration of the rale a commentator had put 
the casaof a gift for life, which, he said, 
was really an absolute gift subject to a re- 
pugnant condition, and, therefore, the gift 
for life became an absolute gift. 
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ASI pointed out in the case to which I 
have referred, the illustration does not seem 
really to be an apt one, and the rule itself 
does not appear to involve the enlargement 
of whatisin terms a life interest into an 
absolute interest. However, the real ques- 
tion which arisesin this case, and which 
arose In Rasoolbibi’s case (7), is whether the 
Privy Council decision in Amjad Khan v. 
Ashraf Khan (6), has altered the rule as gene- 
rally understood. The view I took in Rasool- 
bibis case (7), was that the decision of the 
Privy Council had so altered the rule, and 
having read the case again, more than 
once, I remain of the same opinion. It 
seems lo me that the Privy Council unques- 
tionably dealt with the case as one of gift. 
They nowhere in their judgments suggest 
that it wesa case of a grant under a con- 
tract although in the Judicial Commis- 
ficnei’s Court, one of the learned Judges 
had suggested that possibly the grant of the 
life interest might be upheld on that ground. 
The Privy Council treat the cece purely as 
one of gift, and they hold that on tke con- 
structicn cf the document before them what 
_ wes intended to be created was a life inter- 
cst ind nothing mcre, end cn ihat con- 
struction ihey hold that the grantee, through 
whom the appellant claimed, did not acquire 
an absolute interest. That seems tome to 
be the actual devision at which the Privy 
Council arrived, and if on the construction 
of the settlement before us we come to the 
conclusion that whatis granted is a life 
interest (and it is much easier to reach 
that Conclusion in the present case than it 
was inthe case before the Privy Council), 
but nevertheless we hold that, by the opera- 
tion of the rule of Muhammedan Law, that 
life interest is enlarged into an absolute 
interest, it appears to me that we shall 
be going directly contrary to this decision 
of tLe Privy Council. It is said that the 
Privy Council cannot have intended to over- 
rule Indian cases, including decisions of 
this High Court, without referring to them. 
But all the decisions were cited, The Privy 
Council had before them a most elaborate 
judgment of the Muhammadan member of 
tLe Judicial Commissioner's Court, and the 
decision of the Privy Council jg expressed 
in clear, although guarded, language. And 
ifthe decision is inconsistent with previous 
decisions of Indian High Courts, it seems 
to me that those previous decisions are ne- 
cessarily overruled by implication. 
` On the second question, viz, whether a 
life interest, if not eniarged into an absolute 
interest, is void, Amjad Khan's case (6), 
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leaves the matter open. The Board point 
out ihat if the life interest is bad, then the 
appellant takes nothing. If, on the other 
hand, the life interest is good, then it had 
come to anend, and again the appellant 
must fail. So that it was nob necessary in 
that case to decide whether the life interest 
which they held was purported to be creat- 
ed by the document in question was a valid 
interest. But we have been referred to no 
case in whichit has been held that a life 
interest under Sunni Muhammadan Law is 
bad, and the case on which Mr. Tarupore- 
wala mainly relied, Humeeda v. Budlun (8), 
seems to meto bean authorily against him, 
because in that case the Privy Council were 
discussing what was the actual arrangement 
made, one view being that a life interest 
had been created, and the other view being 
that an absolute interest had been created, 
end the Privy Council say that as the.crea- 
tion of a life interest is not in accordance 
with ordinary Muhammadan usage, the per- 
son urging the creation of such an interest 
must prove his case strictly ; but it is not 
suggested that according to Muhammadan 
Law such an interest cannot be created. In 
my opinion, therefore, the learned Judge 
was right in answering the question raised 
by declaring that the plaintiff does not take 
an absolute interest in the property at Kam- 
bekar Street, butI think that we ought to 
add to that a declaration that the plaintiff 
takes an interest in the rents and profits of 
the property in Kambeker Street during her 
life. The question as to who will be entitl- 
ed to the house on her death is a question 
which cannot be raised at the present time. 
Muhammadan Law does not recognize vest- 
el remainders, and the question who will 
be entitled to the house on the death of 
the plaintiff is one which can only be 
raised when that event occurs. | 
Rangnekar, J.--The originating sum- 
mons, out of which this appeal arises, raises 
an important question under the Muham- 
madan Law. The material facts are, that one 
TFatmabai, widow of Elias Haji Abdul Rahim, 
died in August 1932. Prior to her death 
she executed a deed of settlement on Nov- 
ember 10,1930, by which she conveyed 
a property situated at Khetwad1 to a trustee, 
defendant No.1 here, in trust for her 
daughter Khatizabai, and another property 
situated at Kambekar Street for her other 
daughter Saroobai, plaintiff, upon the terms 
and conditions mentioned in the deed. The 
principal condition was that the trustee was 
to pay to the settlor out of the net rents and 
profits such sums of money as may be 
e 
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required by Ler maintenance and her per 
sonal requirements during her lifetime, after 
defraying the municipal and other taxes, 
rates and assessments and providing for the 
carrying out of the repairs to the properties. 
It any balance remained in the trustee's 
hand, the same was to be invested and-held 
subject to the trusts created by the deed. 
Subject to this provision, the trustee was to 
hold the net rents and proʻts, or the balance 
thereof to pay the seme to the two daughters 
in equal shares as tenants-in-common, and 
upon the death of the ‘settlor to pay to 
Khatizabai the net rents and profits from 
the Khetwadi property, and to pay to the 
plaintiff the net renis and profits from the 
Kambekar Street prope:ty. Upon the death 
of the survivor of the settlor and Khalizabai 
or Saroobai the trustee was to hold the pro- 
perties upon trust for their son or sons. Clause 
9 provided that in theevent of the settlor 
requiring eny moneys, the trustee was at 
liberty to raise. the same by a mortgage or 
charge upon both the properties. On these 
facts the present originating summns was 
taken out by Saroobai, the appellant. It is 
admitted that on the execution of the deed, 
the trustee was put in possessicn ofthe pro- 
perties. All the parties interested in the 
two properties, including Khatizabai, were 
“ joined as parlies to the summons, The 
parties are Sunni Cutcht Memons, and itis 
common ground that they are subject to the 
Hanafi school of Muhammadan Law, and 
that the deed of settlement has to be con- 
ei according to the principles of that 
aw. 

The questions raised before the learned 
Judge were: Whether on a true construc- 
tion of the deed, ihe plaintiff hes become 
absolutely entitled tothe property at Kam- 
bekar Street and whether defendant No. |, 
the trustee, should be ordered to convey 
the said property to the plaintiff and put 
her in possession thereof. The learned 
Judge held that there was a gift of ike 


usufruct of the properties in fuvour of the ° 


daughters, but assuming there was a gift of 
a life estate, the gift was good; and it is 
from tlis judgment that the present eppeel 
is taken. It is contended before us, first, 
that ine gift is nota gift of usufruct, but 
ifitis, the gift is void, and there will be a 
resulting trust in favour of the settlor’s 
heirs. In that case, the succession would 
admittedly be governed by the rules of 
Hindu Law, and the prepariies will goto the 
sisters in equal sh res as tenants-in-com- 
men. The next contention is, thatit was a 
gift of a life estate, end as a life estate is 
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not knowa to Muhammadan Law, or is 
inconsistent with it, the gift operates 
absolutely in favour of the donees. Before 
dealing with these contentions, I shall first 
refer to anctker contention taken by the 


. learned Counsel on behalf of tha appellant. 


He revies on cl. 9 of the deed of settlement, 
and contends iht the donor has reserved 
an interest inthe property for her benefit, 
end that being sa, the gift fails altogether 
and a resulting trust ‘must ensue. Under 
the Muhammadan Law, it is no doubt 
essential to the vaidity of a gift that the 
d nor should divest himself ¢completely of 
all ownership and dominion over the subject 
of the gift. But the clause, in my opinion, 
does not show that this condition is not 
complied with. All that the clause provides 
is, that in the event of the settlor requiring 
any moneys, the trustee may, if he likes, 
mortgage or charge the properties for the 
benefit of the donor. There is nothing in 
the trust deed, as a whole, which shows that 
the trustee would be bound to mortgage or 
charge the ‘properties or to sell them for the 
benetit cf the settlor, and I think the deed 
read as 2 whole clearly shows that the settlor 
had completely divested herself of the 
ownership of the properties on the execution 
of the deed, and admittedly shs had put the 
{ruslee in possession. 


The questicn then is, what is the nature 
of interest taken by the appellant in the pro- 
perty at Kambekar Street? Under the 
Muhammadan Law, a gift may be made 
through ihe medium of a trust. The same 
conditions are necessary for the validity of 
such a gift as those for a gift to the donee 
direct with this difference that the gift should 
be accepted by the trustees and possession 
also should be delivered to the trustees. 
Another principle of Muhemmadan Law 
is: 

“A gift cannot be made of anything to be psrformed 
in futuro, nor can it b> mads to take effec) at any 
fuiute period whether definite or indefinite: see 
Mulla’s Muhammadan Law, Iudition p 10, 121, s. 136." 

The learned author then at p. 122 observes 
as foilows: Wa a 

“The rule set forth in this section is baszd on tha 
priaciple that tha objec: of the gift muss bs in ex- 
iztence at the time of the gilt. 

The distinc:ion is made ciear by the learn- 
ed author in these words: 

“Whore property is transferred by way of g ff, ent 
the donor do2s not reserve dominion over the corpus 
ofthe property mor any share of dominion over the 
corpus, but stipulates simply for and obtains a right 
to tha recurring income during his life, the gift and 
the stipulation are both valid. Sush a stipulation 
is not void, as it does nos provide for a return of 
any part of the corpus asin s. 188 Ilus. (b) and (c) . 


49 
The stipulation may also be enforced as an agreement 
raising a trust, and constituting a valid obligation 
to make a retuin of ths procceds during the tima 
stipulated: Mulla’s Mukammadan Law, Edna. 1), 
p. 123, s. 199.” | | 

This dis'inztion is supporied by the 
observations of their Lordships of the Privy 
Councilin Nawab Umiad Ally Khan v, Ma- 
sammat Mohumdee Begum (9). The clause 
which cal's .for construction in the present 
Gase is in these terms: 

- "Upon the death of the sxttlor ths trustee shall pay 
to the said Bai Khatoobai during her life the n3t rents 
and profits derived from the property described in 
Sch. 1 herato, ani tho truste3 shall pay to the said 
Bai Sarcobai during her life the net rents anl profits 
derived from the property des:ribed in Sch, II hereto,” 

As a matter of construction, I am unable 


to hold that there was a gift of the usufruct. 


merely in this case. I cannot see any dis- 
tinction between giving a property to A for 
life, and giving him the rents and prolts for 
his absolute benefit during his lifetime. In 
my opinion, the gift in this case is of a life 
estate. But ifitis a gift of usufruct, then 
Ihave no doubt that as such it would be 
entirely contrary to the principles of Mu- 
hammadan Law. If so, I have no doubt 
there would be a resulting trust in favour 


of the settlor’s heirs, who in this case would. 


undoubtedly be the two sisters. This brings 
me to the real question which has been 
argued at length in this case. The question 
is, wuether under the Hanafi school 
of Muhammadan Law itis opentoa Mu- 
hammadan to create a life estate, and if he 
purporis to create a life estate, whether the 
result would not be to make the dones the 
absolute owner of the property granted to 
him. The same question arose before us in 
Risoolbibi v. Usuf Ajam (7). In that case 
it was held bythe trying Judge, Mirz s» dJ., 
upon a review of the material texts and the 
cases from the very earliest times beginning 
with the cass in Humeeda v. Budlun (8) 
that according tothe Hana’ school of Mu- 
hoammadan Law there cannot be a giftofa 
life estate as such, and ila Muhammidan 
purports to make such a gifs, “the gift is 
valid and the condition is void," so that the 
result is that the donee would take an 
absolute interest in the property, the sub- 
ject-matter of the gift. ‘Tne learned Judge, 
owever, thougnt that the decisions includ- 
ing those of the Privy Council clearly laying 
down these principles were overruled 
by the decision of their Lordship in Amjad 
Khan v. Ashraf Khan (6). In appeal the 
question was exhaustively argued, and I 
came tothe conclusion that: there was no- 


9 11 M I A517; 17 W R25; 2 Suther 98; 2Sar. 315 
PC), - 
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thing in the judgment of thelr Lordships: 


which in any way showed that their Lord- 
ships were overruling a long train of 
decisions, net only 
country but of the Privy Council iteelf. 
Since then, end during the course of the 


- 


of the Courts in this ` 


discussion in this case, I have carefully con~. 


sidered that judgment more than once, and - 


Isee no reason to depart from the opinion 


which I expressed in Rasoolbibi's case (7) that. 


Amjad Khan v. Ashraf Khan (6) did not over- 


rule the earlier decisions. Ido not propose - 


to discuss the view, which has been pressed 
upon us by the learned Counsel for the ap- 
pellant, that the decision in Amjad Khan's 
case ($) is alsascapible of bainz uaderstood 
on the footing that it was caseof a family 
s:ttlement, thouga lam not prepared to say 
that there is no forse in the argument 
advanced by the learned Counsel. 
I am content to take ths 
as it stands and, 
judgment proceeded on the terms of the 


document before their Lordships, one of- 
which was that all the persons interested in 


the property, namely, the heirs of the donor, 
were consenting parties to the arrangement 
waich the donor had made. I find sup- 
port for this view in the judgment of one 


of the Judicial Commissioners from which: 


the appeal was taken to the Privy Council. 


What he said as to this part of the case I: 


have set out In my judgment in Rasool- 
bibis case (7), and [ do not propose to refer 
toit here. I may, however, refer to the 


arzameat waich seems to have found favour ` 
with the learned Judge, and repeated before- 
us by the learned Counsel oa behvlf of the. 


respondents. 

It is said that all that was said by ths 
Privy Council in Humezda v. Budlun (8) 
was that the grant ofa life estate was in- 


consistent with Muhammadan usage. As far 
as [ can see, there is nothing in the report. 


of the case to show thit any one contended 


that the effect of the arrangement between - 
the parties there (mother and soa) was to: 


give the mother a life estate and that the 
life interest was consistent with Muham- 
madan usages. The simple question was, 
whether, under the arrangement, the- 
mother-took a life estate or an absolute 
estate. Their Lordships directed their 
attention to this question and observed that 


a life estate was inconsistent with Muham- 


madan Law. Ibistrue that the Privy Co2neil: 
further observed that there ought to be 
very clear proof of a transaction so unusual 
andsoimprobable amongst Muhammadans, 


This latter observation, however, loses its . 


judgment - 
in my opinion, ths- 
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force when it is remembered that under the 
statute then applicable (21 George II, c. 
70), it was provided that in the case of 
Muhammadans 

F “their inheritance and succession to lands, rents and 
goods, and all matters of contract and dealing be- 
tween party and party, shall be determined, in the 
case of the Muhammadans, by the laws and usages of 
Muhammadans and, inthe case of Geatoos, by the 
lawe and useges of Gentoos." 


It may be, as Mirza, J., said in Rasool- 
bibi v. Usuf Ajam (7), that the statement of 
their Lordships was in the nature of an 
obiter dictum. It is important to note, 
however, that Humeeda's case (8), was 
understodd in several decisions including 
those. of the Privy Council as laying down 
the principle that the creation or grant of a 
life estate among Sunni Muhammadans is 
inconsisient with Muhammadan Law. There 
is nothing surprisingin this, for thus runs 
‘the Hedayah, Vol. 3, p. 309: 


“An amreeor life-grant is lawful to the grantee 
during his life, and descends to his heirs.” 


The question is not whether this law is 
wise or foolish, nor it isa question of the 
policy of the law, or whether itis repugnant 
to modern usages. The ouly question is, 
what is the law ? Then I get from a series of 
decisions, some of which are those of tle 
Privy Council itself. I have to administer 
thatlaw. Iam bound by those decisions 
and bound by the textson which they are 
based. In this connection I would like to 
quote the words of that venerable Judge, Sir 
William Jones, at whose instance the statu‘e 
above referred to as well as the subsequent 
Regulation IV of 1793, s. 15, by which 
the Muhammadan Law was to be applied 10 
Muhammadans, came:ta be enacted. In his 
letter to the Government of India he observ- 


“ Ncthing could be mure obviously just than to 
determine priv.ts contests according to those laws, 
which the pazties themselves had ever considered as 
the rules of their conduct and engagements in civil, 
life; nor could anything be wiser than bya Legisla- 
tive Act to assure the Hindu and Mussalman sub- 
jects cf Great Britain, that the private laws, which 
they severally hold sacred, and violation of which 
they would have thought the most grievous oppres- 
sion, should not be suppressed by a new system, of 
which they could have no knowledge and which they 
must have considered as imposed on them by a spirit 
of rigour and intolerance; vide foot-note at p. 72 of 
Sircar’s Muhammadan Lav, Tagore Law Lectures 
1873), Vol. 1.” 


Evenin Amjad Khan's case (6), the deci- 
sion in Humee da's case (w), was cited and dis- 
tinguished as being inapplicable tothe facts. 
Iam further supported in the conclusion to 
which I came in Rasvolbibi's case (7), by 
discussion which took place in the course of 
the arguments in Mohammad Raza v. Abbas 
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tance of this discussion, it is nacessary to 
bear in mind that according to thelaw ap- 
plicable to Shias, a life estate as such can be 
created, and vested remainders ate also re- 
eognized: This was pointed out in Banoo 
Bigumv. Mir Abed Alt (11), by Sir Lawe 
rence Jenkins. In this respect the’ Shias rely 
on'certain texts of their own. Muhammad Raza 
v. Abbas Bandi Bibi (10), was a Sila case. 
Sir Lancelot Sanderson who delivered the 
judgment of the Privy Council in Amjad 
Khan's case (6), was a member of the Board. 
In the course of discussion Amjad Khan's 
case (6), was cited. It was argued that the 
creation of a life estate is void’ under 
Muhammadan Law, and when one was at- 
tempted to be created, the donee would take 
absolutely. Then the cases which are refer- 
red toin Rasoolbibi’s case (7), were cited. 
Sir George Lowndes then observed (p. 777*): 


“On this point, the Shia Law, by which the parties 
here are governed, differs from ths Sunni law.” 

Then later, Counsel referred to Umesh 
Chunder Sircar v. Zahoor Fatima (12), and 
argued that that wasa case of a hiba-bil- 
ewaz. Lord Tomlin questioned (p. 777*) : 

“Does the rule of Muhammadan Law as to condi- 
tions, etc., apply only to gifts?" 

The Counsel said : 

“Yea. , n 

Then Lord Tomlin obseryed : 

“Then clearly the rule cannot apply hers, 
a compromise for consideration.” 

Then at p. 778* Sir George Lowndes ob- 
served : 

“Itisa very well-known doctrine of Muhamma- 
dan Law that there is no such thing as an estate for 
life." f 

Then Coun:el relied on Amjad Khan's 
case (6). Lord Tomlin observed as follows 
(p. 711867) : | | 

“Tf on the true construction of the comprormise the 
lady took onlya life-estate, then if Shia Law is to 
be applied, you are out of Court. Jenkins, O. d.’s 
judgment in Banoo Begum's case (11), clearly points 
to a distinction between the Sunni and the Shiz 
Law, and is supported by the authority of the texts . 
he cites.” ; 

Trese observations of some of the mem- 
bers of the Board, I venture to think, sup- 
port the view I took cf tLe decision in 
Amjad Khan's cas: (6), in Rasoolbibi's case 
(7), and I still remain unconvinced that the 
decision in the former case overruled the 
long train of decisions of the Privy Council 

(10) 36.0 W N 771; 187 Ind. Cas. 321; AIR 1932 
P C 158; 59 I A 236; 7 Luck. 257; Ind. Rul (1932) PC 
181; 34 Bom. L R 1018; 55C LJ 510; 9O WN 577; 
(1932) AL J 709; 36 L W 69;63 M L J 180; (1932) M 
W N1101 (PO. 

(11) 32 B172; 9 Bom. I, R 452. 

(12) 13 O 161; 17 I A 201; 5 Sar. 507 (P 0). 
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itself, - For these reasons, I would answer 
the question in the affirmative. 

Divatia, J—The question in this case is 
what interest the plaintiff, who is a Sunni 
Muhammadan, takes undera trust deed. 
The provision about heris that the trusteo 
shall pry her during her life the net rents 
and profits derived from a cartain house. 
Her case is that she takes an absolute inter- 
estin the proparty under this clause on the 
ground that under the Sunnt Muhammadan 
Thaw, a life interest is enlarged into an abso- 
` Jute interest, and thstin the alternative, if 
the life interest is not so enlarged, it is 
void and the property falls into the resi- 
duary estate of the settlor. The learned 
Judge has he'd that what is given to the 
plaintiff is only the usufruct or the income 
of the -property during her lifetime and no 
more, i. €., neither a life estate nor an absc- 
lute estate inthe property itself. The main 
argument urged on behalf of the plaintiff- 
appellant is that whatis given to her being 
a life estate in the property, it enlaryes it- 
self into an gbsolute estate as under the 
Sunni Law, the enjoyment for hfe only is 
a condition which must be disregarded as 
repugnant to the grant which must. prevail 
as an absolute one. The first question is 
whether the grant to the plaintiff is one of 
usufruct only in the property during her 
lifetime and whether as such it is valid. 
There is no doubt tomy mind that under 
the Sunni Law, 2 valid gift confined to the 
usufruct of a properly for a limited period 
could be made and that such a gift is not 
bad ontke ground of being in futuro. It 
is cpen to a donor to carve out the usufruct 
of the properiy gifted to another person and 
to reserve the enjoyment of that usufract 
either for himself during his lifetime or to 
grant it to another person fcr Lis life. In 
such a case the gift.of the usufruct as well 
ag thut of the corpus are both valid : Nawab 
Amjad Ali Khan v. Mohumiee Begum (9, 
Mohammad Abdul Ghani v. Fakir Jahan 
Begum (13°, Tavakalbhai v. Imi'iyaj Begam 
(14), Lali Jan v. Muhammad Shaft Khan 
(15) and Mumfaz-un-nissa v. Tufail Ahmad 
(16), read with In the matter of the petition 
of Khalil Ahmad (2). The plaintiff's case, 
however, is that the gift of the income of 
ithe property during life is a gift of a life 

(13) 49 IA 195; 68 Ind, Cas. 254; AT R 1922P O 
981; 44 A 391; 250 0-97; 31 MLT 21; 3014 369; 
43 MLJ 453; 24 Bon. L R 1268; 27 C W N53; 20 A 
HS ON 87 0 11 Py. 

(14) 41 B 372; 39 Ind. Cas. 98; A I R 1916 Bom. 101; 
19 Bom. L R 97. f 


(15) 34 A 278; 16 Ind. Cas, 105;9 A L J 798. 
| (46) 28 A 264; A W N 1905, 269. 
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estate in the property itself. This contention 
seems to he based on the analogy of the 
princip'e embodied in s. 172, Stccession 
Act, which says : 

‘Whors the iateress or produce of a fund is þe- 
qu3athed to any parson, ani tha will aifords no in- 
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dication of an intention thit the enjoyment of the 
bequest sauli be of limited duration ths principle 
as well asthe interest shall balong to tha lezatea.” 


And illustration (iii) says: 

“A hequeaths to B the reat3 of his lands at X. B 
is entitled to the landa.” 

The argument is that just as bequest of 
income carries with it the bequest of the 
property itself, co the grant of income of a 
property for life carries with it the grant of 
the property itself for life and creates a life- 
estate in it. In the first place this section 
which embodies a rule of construction of 
wills under the English Law does not apply 
to Muhammadans: see s. 58 cf the Act. The 
Muhammadan Law has its own provisions 
about gifts limited to the usufruct ofthe 
property, one form of which is ‘ariat’ under 
which a person acquires only aright to the 
proiis of a property for a limited period. 
Secondly, even assuming that the section 
applies to the case of a Muhammadan, the 
present case does not, in my opinion, fall 
under that seclion because the trusi-deed 
dees afford an indication of an intention 
that the enjoyment of the grant in the 
plaintiff's favour was to be of limited dura- 
tion. The gilt is made through the 
medium of a trus:-deed which is couched 
in language used in English forms of con- 
veyancing, but that would not necessarily 
attract the application of technical rules of 
Eaglish Law. Read as a whole, the trust 
deed indicates, tomy mind, the intention 
of the setilor that the plaintiff should have 
only a life interest in the net income of 
the property, and that being: a valid 
gift, I agree with the learned Judge that the 
plaintiff does not get an absolue interest 
in the property. 

Assuming tke intention is to give the 
plaintiff a life-estate in the property, J am 
of opinion that such estate does not enlarge 
itself into an absolute estate. It is true that 
fora long time it had been considered to 
be tha Sunni Law that the creation of a 
life-estate was prohibited and that it being 
regarded as a condition repugnant to the 
law, the grantee takes an absolute estate, 
though it may defeat the intention of the 
grantor. There are observations to that 
effect in Nizamudin Gulam v. Abdul Gafur 
(17) and Abdoola v. Mahomed (5). These 
observations seem to be based upon an old 

(17) 13 B 284, 
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decision pf the Privy Council in Humeeda 
v. Budlun (8), and a pagsege from the 
Hedaya, but they seem to me to be too 
slender a foundation for raising the struc- 
ture cf the subsc quent cage-law upcn them. 
In Humeeda’s cese (8) tLeir Lordships 
obseive at (p. 527*): 

“The creaiion cf such a life-cstate dees not seem 
to be consistat with Muhemmadan usage, dnd there 


ought to be very clear ,rcof of so unusual a transec- 
tion.” ` 


That dies nos necessarily imply iLat a life- 
estate wes aksolutely prohibited under the 
Muhammadan Law. The Hedaya says that 
an Amree or life-grent wis “nothing but a 
gift and a condition ; ard the cunditicn is 
invalid ; but a gift is notrerdered null by 
involving an invalid eenditicn.” The con- 
diticn implied is that the. subject-matter 

„of the gitt is to ke ieiuirned cn the dcnce’s 
death. But a gift subject to such implied 
or express condition dces not seem to me to 
be the only methcd.of creating a life-estate. 
What was regarded in ancient times cs 
possible only by imposing a condition could 
also be done by putting a limitation so es 
to carry out the intention of the grantor. 
At any rate the contenticn that the intend- 
ed life-estate enlarges iteelf into en ab- 
solute estate, ceems to be untenable new 
after the recent decision of the Privy Coun- 
cil in Amjad Khan v. Ashraf Khan (6). 
There a life-estate was intended to he 
‘created by a deed and it was éxpressly con: 
tended on behalf of the donee’s heir that 
the deed constiluted a valid gift of an-abso- 


lute interest in the property as under the . 


Hanafi Law the condition.that the donee 
should take the property for life would be 
void and there would be acomplete end 
absolute gilt of the preperly. ‘That con- 
tention wes negatived and tke judgment 
proceeded on the besis that the donor in- 
tended to make a gift ofa life-interest only, 
and that if a life-interest could be acquired 
under ihe Muhammadan Law, that interest 
came to en erd on-ihe death of the donee 
with the result that the plaintiff claiming 
as her heir had no title tothe property, and 
‘that in the alternative, if a life-estate could 
not be acquired, even then the donee and, 
therefore, the plaintiff iock nothing. Ifthe 
‘donee took en absolute interest, the plain- 
tiff could have acquired title to t1.e property 
as her heir and Lis appeal would have 
succeeded. That point, 1Lerefore, did arise 
for decisicn. But in spite of the plain:if's 
arguments to that effect in both tLe Couris 
end in spite of the elaLorate digcussion of 
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that point in the judgments of the two 
learned Judges in tke lower Court, tke 
Privy Council stegatived his contention 
ebcub the acquis:t.cn ofen absolute interest 
and pioceeded to consider whetker he would 
get enything on the besis of the creation 
of a -life-cstate. This decisicn, therefore, 
hes, in my opinion, tke effect of overruling 
all previous cases which hold that the grant 
of a life-estate hes the effect of creating an 
absolute interest in the properly which can 
pess on to the heirs of the dance. Itis trus 
thatin that decisicn the questicn that under 
the Hanafi Lew a life-estate could not be 
created and that there could not be a trans- 
fer of any interest by way of gift except 
cn. absolute interest was kept open. But 
1 do not think either the texts or the 
authorities go solar as to hold that the 
creation of a life-estate i3 so repugnant to 
Muhammadan Law that it would be absolute- 
ly invalid. If a Jife-interest in the usufruct 
of the property is valid under that law, cs 
I have shown above, one fails to see why a 
gift conferring the enjoyment of a property 
by a donee limited during his life should 
be regarded as absolutely prohibited and, 
therefore, void. In tke absence of a clear 
and unambiguous prohibition: I am re- 
luctant to hold that a life-estate could never 
be granted. For these reasons, I am of the 
Opinion that the plaintiff has not become 
absolutely entitled to the property but 1s 
entitled to the net rents and profits derived 
therefrom during her lifetime. 

“Per Curiam.—We vary the learned 
Judge's judgment by declaring that on the 
irue construciion of the settlement tke 
plaintiff has not become absolutely ‘entitled - 
to the property at Kambekar Street in 
Bombay, mentioned in the plaint, but is 
entitled to the net rents and profits derived 
from such property during her lifetime. 
Otherwise the appeal to be dismissed. Cosls 
of all parties of the appeal to come out 
of the trust estate, those of defendant No. 1 
being as between attorney and client. 

N. Judgment modified. 
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brought: on record within time—Appeal abates—Cri- 
terion in such cases—Inconsistent decrees—Ciril Pro- 
cedure Code (Act V of 1508), O. XXII, r. 4. 

The question, whether an appeal can or cannot 
procsed inthe absence of the legal representatives 
of the deceased i1espondent, must depend upon the 
“nature of each case, arid it is inmpossibls 
-to lay down-a- general rule applicable to such 
The test often adcpted in such cases is 


as against the remaining respondents, there would 


“or would. not be two contradictory decrees in the 


-same lifivation with respect to the same subject- 


imatter and in order to avoid conflicting decrees, . 


the Court has no alternative but to dismiss the 
appeal as a whole. If, on the other hand, the success 
‘of the arpal would not lead to such a result, there 
‘is no valid reason why the Court should nct hear 
‘the appeal and adjudicate upon the dispute between 
the parties who are before it. It is true that so far 
as the law is concerned, the appeal abates gun 


“the deceased respondent, but the question whether 


‘the partial abatenent would lead to an abatement 
-of the appeal n its entirety must depend upon 
Sant Singh v. Gulab Singh (5), 


Where a joint decree has been given in favour cf 
‘the respondénts, the entire appeal fails if the 
‘appellant failed to bringthe legal representatives of 
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a ceseased respondent on the record. Where there 
is a decree in favour of one of .the respondents who 
has died, which cannot be questioned by reasw of 
the fact that owing to lapse of tims the right to 
appeal does not survive, or the appeal has abated, 
and if t's appellant succeeds against the other 
respondents who are alive, undoubtedly there, will be 
conflicting decisions on the sama subject-matter. 
Gajraj Tewari v Bhagirathi Pande (6), followed. 


S. C. A. against the order of the Addition- 


Jal Subordinate Judge of Fyzabad, dated 


February 6, 1933. 
Mr. R. D. Sinha, for the Appellants. 


Mr. Ram Prasad Varma, R. B., for the 
Respondents. 


Judgment.—This is a defendant's appeal 
against the judgment and decree of the 
learned Additional Subordinate Judge 
(Babu Sheo Charan Sahib) of Fyzabad, 
dated May 10, 1932, ; 


The relationship of the parties will be 


found in the pedigree given below, as given 


in the plaint :— | - 

















JURAI 
| | 
Gaya bin Ram Hit Thakur Din. Salik Ram 
| = DE 
" Mehabir < Ramjas Ramgharib Ram © ` Ram 
“ defendant No.1 -defendant No, 2 defendant No. 3 Pratap Autar 
: | 
l Ram Chandra 
_ Bhan, plaintifi No, 4 
a i= 
< Ram Lall- Kishen Lal Sripal Sripat 
plaintiff No, 1 plaintiff No. 2 Pl intitf No. 3 
_ died on May 16, 1932 - | 
| | | | 
Ram Adhin Ram ‘Subhawan -Ram Barakh 
Bhogirath plaintiff | Nirghin minor, plaintiff | | 
| No, 5 a No. 8 l TN | 
Baldeo plaintiff Ramghulam 
` No. 7 


The plaintiffs Nos. 1 to4 belong io Thakur 
Din's branch and tle plaintiffs Nos. 5 to 8 
belong to Salik Ram’s branch. The defend- 
ants are three in number and tkey belong 
to Ram Hit’s branch. 

The. plaintiffs sued for a declaration that 
they were owners of a two thirds share in 
the property in suit. They prayed for a 
joint decree of the two-thirds in the preperty 
detailed in the plaint. 


The suit was contested by the defend- 


Rambahadur minor, 
plaintif No. 8. 


ants on the ground that Rem Hithad pur" 
chased the property from his own 
money, and that the plaintiffs had no title 
“to the property. 

The learned Munsif decreed tke suit of 
the plaintiffs, holding that ihe property in 
suit was the joint family property of the 
four brothers, Gaya Din, Ram Hit, Thakur 
Din and Salik Ram and was purchased by 
Ram Hit for the benefit-of all the brothers. 
He gavo the pleintiffs a declaratory decree 
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to the effect, “that they are cwners of a two- 
. thirds share in the plots in suit.” 

Ram Jes and Ram Gharib, defendants 
Nos. 2and 3, appealed against the said 
decree to the learned District Judge on 
June 20, 1932, on their behalf and for tke 
benefit also of Matabir, defendant N>. 1, 
under O. XLI, r. 4 of the Code of Civil Pro- 
cedure. 

“The learned Munsif decreed the suit cn 
May 10, 1932, and the appeal was filed on 
June 20,1932. Kishun Lal died on May 16, 
1932. On August 27, 1932, an application 
for substitution of names of the legal repre- 
sentative of the deceased was filed in the 
Court of the learned Additional Subordinate 
Judge of Fyzabad, to whom the appeal was 
transferred for disposal. The application 
was filed beyond the period prescribed for 
such applicaticns, and the learned Addition- 
al Subordinate Judge, after making en- 
quiries, cameto the conclusion that the ap- 
plication was barred by limitation. 

_ The learned Additional Subordinate 
Judge dismissed the appeal on the ground 
that “the appeal abates asa whole.” The 
learned Counsel for both parties have bit- 
terly complained against the unsatisfactory 
nature of the judgment. In my opinion 
their grievance is perfectly Justified, and 
the learned Additional Subordinate Judge 
has disposed of this imporlant appeal in a 
very summary manner. In his judgment 
he states :— 


“The point now for consideraticn is whether-.the- 


appeal abates as a whole or only against the deceased 


231, i 
Both the parties have cited several rulings. My. 


impression is that in this case the apj eal abates as a 
Whole... eisean 


He does not take the trouble of citing a 
Bingle decision which was cited before him, 
and I cannot understand from what decision 
he has derived his “impression.” 

The sole question for decision in this 
case is whether the whole appeal has abat- 
ed, or only to the extent of a one-third por- 
tion, which belonged to the branch of the 
‘deceased. The learned Counsel for the ap- 
pellant has admitted and very rightly, that 
the appeal has abated to the extent of 
the one-third share belonging to Thakur 
Din’s branch. His contention is that the 
appeal with regard to the remaining one- 
third belonging to the branch of Salik Ram 
has not abated. He has invited my atten- 
tion to para. 4 of the plaint, wherein it is 
_ Stated that the family is joint but each mem- 
ber of the family is in possession of land 
and in equal shares as proprietor, He has 
also relied upon the provisicus of Q. XXIL 


RAN fas Pawari v. RAM LAL teWart (OUDH) 


47 


T. 4, sub-cl. 3. In support of his contention 
he has relied on the following decisions of 
various High Courts ; 
Darshan Das v. Bikramjit Rail. L. R. 48 
Ail, 81 (1), Fagira v. Hardewa, I. L. R. 60 
Allahabad 559 (2),Wajid Ali Khan v.Puran 
Singh, I. lL. R. 51 All. 267 (3), Gharba Singh 
v. Nanak 146 Ind. Cas. 915 (1) and Sant 


Singh v. Gulab Sing, L. L. R. 10 Lahore 7 


5). 

he learned Counsel for the respondents 
in support of the contention that the whele 
appeal abates, has relied on the following 
decisions :— 

Gajraj Tewari v, Bhagirath Pande, A. I. 
R. 1924 Allahabad 95 (6), Sheikh ` Dendoo v. 
Sheikh Sackoo, A. I. R. 1924 Calcutta 399 
(7), Harihar Singh v. Brijnandan Sahay, 
A.I. R. 1933 Patna 646 (8) and Feroze A. 
Cooper V, Secretary of State, A. I. R. 1923 
Lshore 917 (9). 


1 have heard the arguments of the par- 
ties in thiscase for the best part of the day 
and gone through the above decisions. The 
questicn, whether an appeal can or cannct 
proceed in the absence of the legal repre- 
sentatives of the deceased respondent, must 
depend upon the nature of each case, and 
it isin my opinion, impossible to ley down 
a general rule applicable to such cases, 
Each case must depend upon its own cir- 
cumstances. In the case of Sant Singh v. 
Gulab Singh, I. L. R.10 Lahore 7 at p. 13 
(5), the learned Chief Justice remarked :— 
' ‘Whether the appeal can, or cannot, proceed in 
the absence of the legal representatives of the 
deceased respondent must depend upon the nature 
of each case; and it is not possible’ to formulate 
a .rule.of general application. It is. obvious that 
if the action, which has given rise to the appeal, 
could have been brought without impleading the 
person who has died, his death affects only the ina 
terest, if any, which he had in the litigation, but 
it cannot prevent the determination of the rest cf 
the claim. This rule does not, however, golve tha 
problem in every cese, The test cften adopted in 
such cases is whether in the event of the appeal 
being allowed as against the remaining respondents, 
there would or would: not be two contradictory 


(1) 48 A 81; 89 Ind. Cas. 953; 23 A L J 938; L R8 
A 587 Civ,; A I R 1926 All. 128. 

(2) 50 A 559; 111 Ind. Ccs, 177; 26 ALJ 217, LR 
9449 Rev; AIR 1928 All, 1723:12 R D 20; ILT 
40 All. 112 (F B). 

(3) 51 A 267; 114 Ind. Cas. 601; AIR 1929 PO 
r8; 49 OLJ111; 330 WN 318; 29 LW 423; (1929) 
M WN 220; (1929) ALJ 85; 56M LJ 304 QP. CO), 

(4) 146 Ind. Oas, 915;6 R L 301, 

(5) 10 L 7; 114 Ind. Cas. 417; A I R 1928 Lah, 572; 
380 P LR 453 (Ff. a 

(6) AIR 192: All. 95; 74 Ind. Cas. 14. 

(7) AT R 1922 Cul. 399; 72 Ind. Oas 2, 

(3) AI R 1933 Pat. 616; 147 Ind, Cas..7814; 6 R P 
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(9) A I R 1028 Lah, 917; 111 Ind, Cas, 692, 
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decrees in the same litigation with respect to the 
same subject-matter. It is a matter of common 
sens2 that the Court should not be called upon to 
make two inconsistent decress about the same pro- 
perty, and in order to avoid conflicting decrces the 
Court has no alternative but to dismiss the appeal 
as a whole. If, on the other hand, ths sucsess of 
the appeal would not lead to such a result, there 
is no valid reason why the Court should not hear 
the appeal and adjudica'e upon the dispute between 
the parties who are bafore it.” 


It is true that sofar as the lawis con- 
cerned, the appeal abates qua the deceas- 
ed respondent, but the question whether 
the partial abatement would lead to an 
abatement of the appeal in its entirely must 
depend upcn general principles. In the case 
of Gajraj Tewari v. Bhagirathi Pande, A. 1. 
R. 1924 All. 95 (6), it was held that where 
a joint decree had been given in favour 
of the respondents, the entire appeal failed 
if the appellant failed to bring the legal 
representatives of a deceased respondent on 
the record. The learned Judge who de- 
cided that case has at great length dis- 
cussed the law end various decisions of 
different. High Courts. I think this case 
fully supports the contention of the learned 
Gounselfor the respondents. Ifthe whole 
appeal is allowed not to abate, the decision 
may result in two conflicting decisions 
with. regard to the same subject-matter. 
Where there is a decreé such as in the pre- 
sent case, in favour of oneof the respond- 
ents who has died, which cannot be ques- 
tioned by reason of the fact that owing to 
lapse of timé the right to appeal does not 
survive, or. ihe appeal has abated, and if 
the appellant succeeds against the other 
respondents who are alive, undoubtedly 
there will be conflicting decisions on the 
same subject-matter. -I have already point- 
ed above that the finding of the trial Court 
is thatthe property is a joint family pro- 
perly. The decree is a joint decree in favour 
of the plaintiffs against the defendants 
jointly, and in my opinion, it is impossible 
to split if up. l 

I accordingly dismiss the appeal with 
costs. 

D, Appeal dismissed. 

LAHORE HIGH COURT 
Ceacond Civil Appeal No. 1078 of 1929 
June 2, 1936 
CoLpsTREAM AND BHIDE, JJ. 
=- DWARKA. DAS AND ofERs—PLAINTIFES 
sa A PPELLANTS 
ye rsus 
RIKHI RAM AND ctssrs—Derespiyts-- 
RESPONDENTS 
Limitatian Act (LX of 1999), 2, 10, Seh, I, Arts. 134, 
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TE 
165 10 
120—Suit by worshippers agıiinst alienees for eje:t- 
ment ~S. 10, if applies—Limitation for sutt—Article 
applicable. 

Saction 10, Limitation Act, does not apply to B 
suit for ejectment by the worshippers against mort- 
gagees of property dedicated to a religious endow- 
ment, as transfers for consideration ars excluded 
from the ssope of s. 10. Articls 13! also docs not 
apply asa Hindu religions endowment does not con- 
stitute a trust within ths meaning of this Article 
and as ths suitis not for possession but merely for 
ejectment of the alienzes. The Article applicable 
to sucha suitis therasiduary Art. 120. 


S.C. A. from the decree of the Additional 
District Judge, Ludhisna, dated January 
28, 1929. 

Mr. J. R. Agnihotri, for the Appellants. 

Mr. D. N. Aggarawa', for Respondents 
Nos. 1 and 2. ‘ 

Bhide, J.—This judgment will dispose 
of civil appeals Nos. 1078 and 12/4 of 1929, 
which are connected. They arise out of a 
suit by the worshippers of a Thakardwara 
atthe village Fatehgarh, for ejectment of 
defendanis Nog. 2 to 9 in whose favour 
certain alienations of land had been effected 
by Mathra Das defendant No.1. The plain- . 
tiffs alleged that the properly was wakf and - 
that the alienations thereof-which had been 
made without any necessily were void. The 
alienations consisted of two'mortgages of 
ihe years 1914 and 1917 and one sale of the 
year 1920. ‘The trial Court decreed the suit, 
On appeal, the decision was upheld except 
in respect of two mortgages. It was held 
that the suit was governed for purposes of 
limitation by Art. 120, Limitation Act, and 
was, therefcre, barred in respect of the two 
mortgages, the suit having heen instituted 
more than six yaars after the dates of the 
said mortgages. From this decision the 
plaintiffs as well as the vendee have appealed, 
The sole point agitated in the plaintiffs’ ap- 
peal (Civil Appeal No. 1078 of 1929) was that 
of limitation. It was contended that the 
suit was governed either by 10, Limitaticn 
Act, according to which there would beno 
period of limitation at all for such asuit or 
by Art. 134 of that Act. Section 10 seems 
to be clearly inapplicable as the alienations 
in dispute consisted of transfers of the pro- 
perty in dispute for consideration, and such 
transfers are expressly excluded from the 
scope of s. 10. As regards Art. 134, it was 
held by the Privy Council, in Vidya Varuthi 
Tirihaswamigal v. Baluswami Ayyar (1), 
that a Hindu religious endowment does not 
cons‘itute a iruss within the meaning of 

(1) 44 M 831; 63 Ind. Cas 161;A I R 1922P 0 
123; 48 1A 392; (1921) M WN 449; 41 ML J 346;3 
UPL RWoOC) 62; ISL W 78 30M LT 66; 3R L 
T 215; 26 C WN 537; 24 Bom. LR 623,224 LT 
497 (P C), ; . i 
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this Article. Secondly, the suit py the 
worshippers was not for possession but mere- 
y for ejectment of the alienees, while 
Art. 134 applies to suits for possession. At 
the date of the institution of the suit, the 
amending Act by which Aris, 134-A to 134-G 
were inserted in the Limitation Act had not 
come into force and consequently the ques- 
tion of the applicability of those articles 
does not arise. The only article, there‘ore, 
applicable to the suit was the residuary 
Art. 120. In my opinion the suit was rightly 
held to be barred in respect of the two moit- 
' gages of 1914 and 1917. 

In the vendee’s appeal (Civil Appeal No. 
1224 of 1929) the only point urged was that the 
finding of the Court below that the property 
in dispute was wakf was not correct. The 
finding is one of fact, but it was urged that 
the document hy which the property is said 
to have been dedicated to the Thakardwa- 
ra was misconstrued. It appears from the 
evidence, that the property was originally 
gifted by Bibi Daya Kaur, to a Fakir Chand 
Hans Das \Meheshdass ?) cf the village 
Sanghowal by way of charity (Batarik Dharm- 
arth), by a ‘patta’ dated Katak Sambat 
1898 (=1841 A. D). It was urged that this 
was a personal gift to Hans Raj and 
was not a dedication for any chari- 
table purposes. The lahguage of the 
patta is not very clear as 10 this 
point, but there is evidence onthe record 
to show that during the proceedings relat- 
ing toan enquiry regarding the grant of a 
muaji for this land in 1852, Hans Das as 
well as the lambardars of the village made 
statements to the effect that the land had 
been previously free from payment of reve- 
nue, owing to its being dedicated to the 
Thakardwara (Punarth Thakardwara). 
Taking these statements into consideration 
along with the deed of gift the Courts below 
have held that the land was ‘wakf'. In view of 


the admission made by Hans Das in 1852,. 


the burden certainly lay on the vendee 
(whois his successor-in-interest) to rebut 
the presumption raised by it and to prove 
that the admission was incorrect. 
learned Counsel for the appellant urged that 


Hans Das may have made a false statement . 


- just to secure a ‘muajft’ forthe land. He 
also drew our attention to the fact that there 
were transfers of the land on previous 
occasion without any challenge and that even 
females were entered as owners of tue land 
on some occasions, These points have been, 
“ however, considered by the Courts below 
along with the other evidence. 

It was next urged that the mere fact that 


Lien? & 8 
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the income of the land was used at one 
time for the Thakardwara does not mean 
that the land was dedicated to it. Douwrga- 
nath Roy v. Ramchunder Sen (2) was cited 
in support of the contention. But the state- 
ment made by Hans Das in 1852 seems to gə 
further and ke seems to have admitted as 
stated above that the land was dedicated 
to the Thakardwara. On the woaole, it 
seems to me that the finding is one 
offact and there ie n> valid ground 
for interference with it in second 
appeal. I would accordingly dismiss both 
the appeals but in view of all the circum- 
stances, leave the pirties to bear their costs 


-in Civil Appeal No. 1224 of 19-9, In the 


other appeal, ike appellant will pay the 
costs of the contesting respondent. 
Coldstream, J.—I concur. 


N. Appeals dismissed, 


(2) 2 C 241; 4 IA52;3 Sar. 661 (P ©), 





CUDH CHIEF COURT 
First Civil Appeal No. 61 of 1931 
September 1, 1936 
Nanavutty AND Zra-Ut-Hasan, JJ. 
MAHABIR SINGH—DEFENDANT— 
` ÅPPELLANT 
versus 
RAM RUP SINGH AND ANOTHER— 


PLAINTIFFS — RESPONDENTS 

Appeal—Findings of lower Court—When can be 
disturbed — Appellate Court's discretion—Will—-Will 
giving away property to wife—Widow effecting muta- 
tions in her name not on basis of will—Whether 
goes against genuineness of will. 

16 is doubtless true that on appeal the whole case 
including the facts, are within the jurisdiction of 
the Appeal Court. But generally speaking it is un- 
desirable to interfere with the findings of fact of the 
trial Judge who sees and hears the witnesses and 
has an opportunity of noting their demeanour, 
especially in cases where the issue is simple and 
depends on the credit which attached to one or other of 
the conflicting witnesses. Nor should his pronounce- 
ment with respect to their credibility be put aside 
on a mere calculation of probabilities by the Court 
of Appeal. But the discretion of the Appollate 
Court in the consideration of evidencs cannot ba 
restricted. 

Case-law reviewed. ]. | l 

eld, that the fact that the widow did not ask for 
mutation of names in her favour on the basis of the 
will, which bequeathed all the property to her but she 
obtained mutation of names in the revenue papers on 
the basis of inheritance did not show that the will 
was not genuine, Rawat Sheo Bahadur Singh v. Beni 
Bahadur Singh (6), followed, [p. 52, cols, 1 & 2,] 
F. 0. A. against the decree of the Subordi- 


nate Judge of Sultanpur, dated May 31, 
1934, 
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Messrs. M: Wasim, Bhagwati Nath Sri- 
vastava and Ganpat Sahai, for the Appel- 
lant. 

Messrs. Hyder Husain and Jagat Narain 
Vaima, for the Respondents. 

Judgment.—This is a defendant’s appeal 


MAHABIR SINGH v. RAM RUT siyen (OUDH) 


. 

` i6 te 
against a judgment and decrèe of the 
Court of the learned Subordina'e. Judge 
of Sultanpur decreeing the plaintifs’ sult 
with costs. js 

The following pedigree will serve to 
elucidate the facts of the case. 


BHAWAN SAH 














| 
Patah Singh Baba Jham Dus ; 
: (became a Nihang Fakir) 
i | | Baba a D:ss 
Kesh: Dass Risal Singh  Indaijit Singh 
| ‘(died issueless). Baba a Dass 
| | Baba Ram Prasad 
Ram Din Singh Ram Gholam Singh ee 
Fur sons, who died issuelcss. Gur Sahai Singh Baba eile 
| 
| gp tin Lachhmin 
Gur Din Singh Ram = Singh Manani acne 
(alive.) | 
É | | Baba eee Dass 
(defendant- 
‘Satit:Bakhsh Singh Fakir Singh (alive.) appellant.) 


(alive.) 





eens aaa opt ln ramadhan 


| 





| 
Ram Prasad Dass 


ot 





| | 
“Ram Dayal Singh « 





Ramadhar Ramsudhkaran Ratmhitkari Rai eine Ramsukhdaya 
_ . Dass Singh Sing | Singh 
Ramsudhari `- (died issueless). | (died_issueless). j 
singh Ramrup Singh l Bajrang Bahadur 


(died issueless) 
Mt.. Lachhmin Kuar 
i (died issneless) 


Adopted son, Mahabir 
Singh, (defendant-appellant). 


The property entered in List A attached 
to the plaint was acquired under a Settle- 
ment Court decree, dated January 21, 1868, 
in favour of Gur Sahai Singh and Ram- 
hitkari Singh mentioned in the pedigree 
set forth above for the benefit of the mem- 
bers of Partab Singh’s family and the 
property entered in List B attached to the 
plaint was obtained in another Settlement 
Court decree for the benefit of Ram Dayal 
Singh and his family. Baba Jham Das, the 
second son of Bhawan Sah, the founder of 
the family, became a Nihang Fakir and 
founded a “Kutt” in village Lalpur and 
acquired 128 bighas 4 biswas of muafi land 
in villages Dakhinwara, Lalpur and Jana- 
pur. Ramsudhari Singh, tke! last male 


(plaintiff No, 1), 


Singh (plaintiff No, 2). 


owner in the line of Ram Prascd Dass, 
purchased on June 24, 1895, village Sarai 
Hetam, which remained in his pcssessicn 
till bis death, wnich took place on Decem- 
ber 9, 1906. Plaintifis allege that cn 
the death of Ram Sudhari Singh, his widcw 
Musammat Lachmin Kuar ‘succeeded to 
the entire property owned by him es a 
Hindu widow. Musammat Lachmin Kuar 
died on June 8, 1933, and the plaintiffs 
claim the property in suit as the rcversion- 
ary heirs of her husband. 

The defendant Mahabir Singh or Mahabir 
Das, in his written statement, alleged that 
Ram Sudhari Singh executed a will on 
August 5, 1906, by which he bequeatked al! 
his property to his wife, Musammat Lach: 

. 3 
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min Kwan, and thereby Musammat Lachh- 
min Kuar became full owner of the entire 
property in suit, and on the strength of the 
authority conferred on her through the 
will of her husband, Musammat Lachhmin 
Kuar madea wakf of .the entire village 
Sarai Hetam by way of Gurudakshna in 
favour of her Guru Sndhkaran Das. This 
deed of wakf was registered on September 
17,1907. The defendant further pleaded 
that Musammat Lachhmin Kuar, in. the exer- 
cise of the powers conferred upon her 
under the will of her husband, adopted the 
deféndant asher son, and in accordance 
“with the custom of nomination, Baba Sudh- 
karan Dass nominated his disciple Musam- 
mat Lachhmin Dasi as the Mahantin of 
the Asthan of Baba Jham Dass under a 
will, dated June 11, 1909, and authorised 
her alsoto appoint the defendant as her 
successor to the Kuti. Accordingly on 
the death of Ram Sudhkaran Das in January 
“1911, his- disciple, Lackhmin Dasi became 
the Mahantin of the Asthan of Baba Jham 
Das’ and from that time she was civilly dead 
as the widow of Ramsudhari Singh. She 
executed a-will on June 14, 1932, appoint- 
ing the defendant ds her successor. Upon 
the pleadings ofthe parties, the learn- 
ed Subordinate Judge framed the follow- 
ing issues :— 

*(1) Were the plaintiffs the nearest rever- 
sioners of Ram Sudhari Singh at the time of 
Musammat Lachhmin Kuar’s death ? 

“(2) Was Musammat Lachhmin Kuar in 
possession of the property in suit as a Hindu 
widow ? 

““(3) Is the suit within time ? 

“(4) Did Ram Sudhari Singh will away 
all his property to Musammat Lachhmin 
Kuar as alleged by the defendant ? 

“(5) Did Musammat Lachhmin Kuar make 
a ‘wakf of the village Sarai Hetam as 
alleged by the defendant ? Was she compe- 
tent to doso? 

“(6) Was Lachhmin Kuar a disciple of 
-Ram Sudhkaran Das and the lady Mahant 
of ‘Kuti Jham Das’ ? 

(7) Did Musammat Lachhmin Kuar adopt 
“the defendant as her husband's son? If 
so, had she her husband's authority to 
do so? 

“(8) Was Musammai Lachhmin Kuar in 
adverse passession of the property in suit as 
alleged by the defendant ? 

“(9)Did Musammat Lachhmin Kuar nomi- 
nate the defendant as her successor as al- 
leged by the defendant ? 

“(10) To what relief, if ary, are the plain- 


f 


Liffs eatmled ?” 
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“The findings of the trial Judge on the 


first three issues were in the allirmative. 


His finding onthe fourth issue was in the 
negative. On the fifth issues, he held that 
Musammat Lachhmin Kuar did execute the 
deed of wakf in respect of village Sarai 
Hetam, but that she was not competent to 
doso. He held on the sixth issues that 
Musammat Lachhmin Kuar was the disci- 
ple of Ram Sudhkaran Das and Mahantin of 
Kuti Jham Das. His finding on the seventh 
issue was that Musammat Lacahmin 
Kuar did adopt the defendant-appellant as 
her son, but that she did so without the 
authority of her husband. His finding on 
the 8th issue was in the negative. He 
held that Musammat Lachhmin Kuar was 
not in adverse possession of the propery 
in suit. He gavens finding oa the 9h 
issue. Upon the findings arrived at by 
him, the learned trial Judg? give the 
plaintiffs adecree for possession of the 
property in suit, bu; dismissed their claim 


for mesne profits. The defendant has 
accordingly cama. up to this Court in 
appeal. 
We have heard the learned Counsel of 


“both parties at great length, and have 


carefully examined the evidenca on the 
record. oaks 
The first point for determination in 
this appeal is the genuineness of the will 
(Ex. A-2), dated August 5, 1905, said to 
have been executed by Ram Sudhari Singh 
in favour of his wife Musammat Lachhmin 
Kuar. The learned Subordinate Judge has 
come tothe conclusion thatthe genuine- 
ness of this will (Ex. A-2) is not establish- 
ed and he has disbelieved the evidence of 
P. W. No. 13 Jagdamba Bakhsh Singh. He 
has further held that Jagdamba Singh is 
a respectable zamindar paying an annual 
revenue of aboutRs. 750 and that if the 
evidence of this witness isto be believed, 
then the due execution of Ex. A-2 by Ram 


' Sudhari Singh and its attestation are prov- 


ed. The learned Counsel for the plaintiffs- 
respondents has strenuously argued that 
in appealit would not be properfor us 
to reverse this finding of fact arrived at 
by the trial Judge. He has cited the 
dictum of their Lordships of the Judicial 
Committee in Bombay Cotton Manufacture 
ing Co. Ltd. v. Motilal Shivlal, L. R. 42 LA. 
p. 110 (1). In this casa Sir George Farwell 
in delivering the judgment of their 


(1) 42 LA 110; 29 Iad, Oas, 229; 19 C WN 617; 
17 ML T 408; 28 M LJ 5)3;,2L0 LJ 523; 17 Bom, 
L R455; 2L W524; 39 B 383, (191M W N T33; A 
IRING POLPO). 


“ 


toe fcllowing observations :— 

“It is doubtless true that on appeal the whole 
case, including the fucts, are within the jurisdic- 
tion of the Appeal Court, But generally speaking 
it is undesirable to interfere with the findings 
of fact ofthe trial Judge who sees and hearsti e 
witnesses and has an opportunity of noting their 
demeanour, especially in cases where the issue is 
simple and depends on the credit which attached 
to one ‘or cther of conflicting witnesses. Nor 
should his pronouncement with respect to their 
credibility be put aside on a -mere calculation of 
probabilities by the Court of Appeal. In making 
these observations their Lordshits have no desire 
to restrict the discretion of the Appellate Courts 
in India in the consideration of evidence. They 
only wish to point out that where the issue is 
simple and straightforward and the only question 
is which set of witnesses is to be believed, the 


. Verdict cf ‘a Judge trying the case should not be 
.. lightly disregarded.” 


Reliance is also placed upon a dictum of 


= their Lordships of the. Judicial Committee . 


in Mina Kumari Bibi v. Bijoy Singh Du- 


dhua, L. R. 44 I. A. 72 at p. 77 (2), which ` 


is to the following effect:— 

“The Court's decision must rest, 
picion, but upen legal-.grounds established by 
legal testimony.” 


The decision of their Lordships of the 


Judicial Committee in Nabakishore Mandal 


v. Upendrakishore Mandal, 20A. L. J. R. 
22 (3), was also cited by the learned Coun- 


sel forthe plaintiffs-respondents and our 


attention was invited to the dietim of 
be Buckmaster which is to the following 
effect :—~ 


“The only further observation that 


: - their Lord- 
ships desire to make is to call 


attention cnce 


. more to the fact that in appeals, the burden cf 


Showing that the judgment appealed from is wrong 
lies upon the appellant. If all he can show is 


` nicely balanced calculations which lead to the 


equal possibility of the judgment on either ths 
one side. or the other being right, he has not 


~ pucceeded,” 


Another dictum of Lord Buckmaster in 
Irshad Ali v. Kariman, 210. ©. 86 (4), to 
the effect, “that conjecture as to what 
may have led toa particular course of ac- 
tion 18 an uncertain guide and one liable 
to lead astray" was also cited by the 
learned Counsel for the plaintiff-respon- 
denis. In Kalyan Mal v. Ahmad-ud-Din 


(2) 441A 72 at p. 77; 40 Ind. Cas. 242; 1PL W 
425, 5 L W 711; 32 M LJ 495 91 OWN 
` Bes 2 M L T Bud, 15 A LJ 38 5CLJ 
; cm. 4; (1917) M W N 478: J . 
ALR 1916 PO 238 PoS ) SRS 
(3) £0 A) 2; 69 Ind. Cas. 805; (1922) M W 
go; 200 LAN b2; UL J 116; BUL 253; y 
om. cd6: ’ 417; 3CM L T 934: 
ee IE lee P C29 (PC). gid shad 
d) zl OG tt; 46 Ind, Ces, £17; (1918) M W N 394: 
22 UW N £30; 5 OLJ 197; ese A OB a 
we RHO; AM LT ALR MIP Cle UP GO), 
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Lordships of the Judicial Committee made ` 


not upon suse , 


ilO. 
Khan,110. W.N. p. 1081 (5), Sir Shadi 
Lalin delivering the judgment of their 


Lordships of the Privy Council made tLe 


following observations :— 

“The principle is well established that in an 
appeal ths burden of. proving that the judement 
appealed from is wrong rests upon ihe appellant 
and that he does not discharge that oms Ly 
merely showing that there is an equal possibility 
of the judgment ia favour of one party or the other 
being corr ct.” 


The learned Counsel for the defendant- 
‘ppellant pointed out that the principe 
enunciated by their Lordships of the Judi- 
cial Committee, upon which the learned 
Counsel for the plaintiffs-respondents has 
laid so much stress, did not deprive sn 
Appellate Court of the right to scrutinise 
carefully for itself the evidence upon 
which the trial Court had arrived at a 
certain finding. (After discussing the evi- 


‘dence, their Lordskips proceeded). 


It was further argued on behalf.cf_the 
plaintiffs-respondents that Musammat Lachh- 
min Kuar did not ask for motation.-of 


‘names in her favour onthe basis of this 


will, but she obtained mutation of names 
in the revenue papers on the basis ofin- 
heritance. . This piece of  cireuinstantial 
evidence also, in our opinion, is not very 
convincing and in Rawat Sheo Bahadur 
Singh v. Bent Bahadur Singh 29 O. ©. 305 
(6) their Lordships of the Judicial Ccmmittee 
did not attach any importance to the ob- 
jection that the will was not mentiuned 
in the application for mutation of names 
which took place in that casein . 1908, and 
we, too, are not prepared in tle present 
case to attach any significance to the 


omission of any mention of the will cf 


Ram Sudhari Singh in the application for 
mutation of names on behalf of his widow, 
Musammat Lachhmin Kuar. 

It has been further argued on behalf of 
the plaintiffs-respondents that there is not 
a scrap of evidence on the record io show 
the admitted hand-writing of Ram Sudhari 
Singh, and our attention has been invitcd 
to Ex. 14, whichis a copy of application 
for mutation of names by Ram Sudharvi 
Singh, which bears the signature of Ram 
Sudhari Singhin Hindi; andit has been 
argued that the defendant should have 
sent for the original of Ex. 14 end get 
ahand-writing expert to prove that tLe 


(5) 11 OW N1081; 151 Ind. Cas, 45; 7RPOC 54: 
A IR 1934 PC 208 (1934) ALJ 909; OML J 
364; 40 L W 415; 60 OL J 128 38 O'W N 1157; 36 
Bom, LR 963: (19384) M W N 976 (P O). 

(6) 29 OC 805; 98 Ind. Cas. 567; A IR 1624760 
a ò OW N 761; 31 O W N 438; 1 Tuck. 40d 
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Bignature on Ex. A-2 corresponded with 
the admitted signature of Ram Sudhari 
Singh .on this application for mutation 
(Ex. 14). In our opinion there was no duty 
cast upon the appellant to get a hand- 
writing expert to prove the signature of 
Ram Sudhari Singh. (Their Lordships 
a discussed the evidence and conclud- 
ed). 

We decide issue No. 4 in favour of the 
defendant-appellant. We also decide issue 
No. 2 in favour of the éefendant-appellant, 
and hold that Musammat Lachhmin  Kuar 


was in possession of the property in suit- 


not as a Hindu widow, but as full owner 
of the property in suit under the will 
of her husband. We also decide issue 
No. 5 in favour of the defendant-appellant, 
and hold in agreement with the lower 
Court that Musammat Lachhmin Kuar made 
a wakf of village Sarai Hetam as alleged 
by the defendant, but that she was also 
competent todoso being the full owner 
of the property left by her husband under 
his will. We also decide issue No. 7 in 
favour of the defendant-appellant, and 
hold that Musammat Lachhmin Kuar not 
only adopted the defendant as her hus- 
_ band's son, but that she also had authority 
from her husband under the will todo so. 
In view of our findings on issues Nos. 2 
and 4, it becomes unnecessary for us to 
discuss the question of limitation and ad- 
verse possession raised on behalf of the 
defendant-appellant. 

The result, therefore, is that we allow 
this appeal, set aside the. judgment and de- 


cree of the trial Court and dismiss 
the plaintiffs’ suit with cəsts of both 
Courts. i 

D, Appeal allowed. 


ep 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 42 
of 1933 
April 11, 1935 
R. O. MITTER, J. 
KEDAR NATH MOYRA—DEFENDANT— 
APPELLANT 
VETSUS ; 
GOLLAM HOSSAIN MOLLAH AND otusrs 
— RESPONDENTS 
Limitation Act (IX of 1908), ss. 5,12, Sch T, 
Art. 152—'Thirty days from date of decree’ in Art. 152, 
meaning of—Limitation for appeal—Time, when can 
be. ex ended under s. 5—No mtstake in operative part 
of lecree—Amendment after expiry of time for appeal 
—Tim’, if can be extended under s. 5, 
“ The period for preferring an appeal against a dec- 
ree to the Court of the District Judge is thirty days 
| 


KEDAR NATH MOYRAY, GOLLAM HOSSAIN MOLLAT (CAL) 


ög 


from the date of the decree. The last-mentioned 
words do not mean the date when the decree is pra- 
pared or signed. It means date when the judgment 
is delivered in azeordance with the provisions of 
O. XX, r. 7of the Code of Civil Procedure. Bani 
Fe aha Miter y. Kali Sankar Dass (4), followed. [p. 
Qi, 2, 

Limitation for an appeal runs from the date of the 
Judgment, but as the law requires the memorandum 
of appeal to be accompanied by a copy of the decree, 
an sppellant is entitled to take into account under 
s. 12 of the Limitation Act, the time taken for ob- 
taining copy of the decree, which would necessarily 
include ths period between the date of the judgment 
and the date of the signing of the decree plus somos 
time taken in the copying department of the Court, 
Where, therefore, the judgment itself stands the 
starting point of limitation would be date of the judg- 
ment. Cases where a review of judgment is grant- 
ed wholly or jn part, and thereafter the original dec- 
ree is amended in conformity with the final judgment 
passed after review stand ona different footing. The 
original judgment in the eye of law in that case is 
superseded by the judgment after review. Even 
where efter the review is granted, the original judg- 
ment is not altered with the consequenc3 that the 
original dezree is not altered, the original judgment 
in the eye of law is gone and the only judgment is 
the judgment passed after review; which in that 
case isa mere repetition of the original judgment. 
In these cases there isafresh decree, Aditya Kumar 
Bhattacharjee v. Abinash Chandra Mukhopadkya (2) 
and Vedilal Hakamchand v. Sha Fulchand-Umedram 
(5), referred to. [p. 54, col. 2; p. 55, col. 1.] 

The time for filing the appeal runs from the date 


when the original judgment was pronounced and if 


it is filed beyond time, the time can only be ex- 
tended on an application made under s. 5 of the 
Limitation Act. Ifthe grounds of appzal taken, or 
any one of them, are intimately connected with tha 
ground for amendment of the decree, or if the appeal 
is directed against the decree so far as it has been 
amended, the extension of time undere, 5 of the 
Limitation Act, will be granted almost as a matter of 
course, If they are not so, the Court in considering 
the application for extension of time willhave to 
exercise its discretion and time can be extended in a, 
fit case. Brojalal Rai Chowdhury v. Tara Prasanna 
Bhaottacharji (6), Nagendra Nath Banerjee v. Ambika 
Charan Chakraburty (7) and Gajadhar Singh v 
Basant Lal (8), relied on. [p. 55, col. 1.] 

Where there has been no mistake in the operative 
part ofthe decree andthe application for amend- 
ment, which was made after the time for appealing 
from the decree had expired, did not touch the opera- 
tive part, but was directed to the correction of the 
mistakes in the recital ofthe claim of the plaintiff 
as made inthe said decree, the Court will be exer- 
cising its direction rightly in not extending the time 
under s. 5, Limitation Act. [p. 55, col. 2.] 7 

A. against the decree of the Additional 
District Judge 24-Perganas dated Septem- 
ber 6, 1932, affirming thatof the Munsif, 
Fourth Court, Diamond Harbour, dated 


August 28, 1931. 


Mr. Sarat Chandra Jana, for the Appel- 


ts 
a Khemendra Nath Tagore, for the Res- 


dent. 
P judement.—The plaintiff | Motiullah, 


Mollah, whose legal representatives are the 


Fa 
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respondents inthis appeal, sued the defen- 
dant-appellant for arrears of rent and cesses 
due from Magh 1334 toChait 1337 at the 
rate of Rs. 73-2. per year. He also claimed 
additional rent for excess area for the same 
period. The suit.was based on a register- 
ed lease, dated Falgoon 18, 1309, by which 
30 bighas of land was let out at the rate 
of Rs.27per bigha. By the terms of the 
lease ihe tenant has to pay additional rent 
for lands in excess of 30 bighas at the 
rate of Rs. 2-7 per bigha. At the time of 
cadastral survey under Chapter X of the 
Bengal Tenancy Act the area in the posses- 
sion of the defendant was found to be 35 
bighas 19 cottahs 8 chittaks. The plaintiff 
accordingly claimed as additional rent the 
sum of Rs. 13-15-54 gandas for the 5 bighas 
19 cottahs 8 chitlaks of land of which tke 
defendant wasin possession in excess of 
the 30 bighas of land menticned in the said 
lease. ; : 

The defence that he was notin posses- 
sion of the area mentioned in tke Record of 
Rights failed, and the leaned Munsif by 
his judgment dated August 28, 1931, held 
that the plaintiff was entitled to Rs. 13-15-3 
s additional rent. Tke plaintiffs’ 
claim for arrears from Magh 1334 to Chait 
1337 was accordingly decreed atthe rate 
of Rs. 87-1-3 pies per year with cesses and 
damages. The decree was drawn up and 
signed on September 12, 1931. In the 
decree so drawn up the total amount decreed 
to the plaintiff was correctly stated and was 
in accordance with the judgment, but a 
few clerical mistakes were committed. 
In reciting in that portion of the decree, 
which recited the claim of the plaintiff, a 
mistake was in the original rent of the 


tenancy, the rate of rent being stated to be 


Re. 18-4-6 instead of Rs. 73-2 per year. In 
the recital of the claim also it was stated 
that arrears were claimed from 1334 to 
Chait of 1337, and not from Magh 1334 to 
Chait 1337. In the decretal portion it 
was stated that the plaintiff was entitled 
to additional rent, but the amount thereof 
wes not mentioned; but the total amount 
which ihe defendant was directed to pay to 
tha plaintiff was correctly stated. 

The Civil Court closed for the Puja 
vacation on October 11, 1931, and re-opened 
on November 12, 1931. The last date. for 
filing the appeal against the said dec- 
ree would have been the re-opening date 
that is the November 12, 1931. The defen- 
dant did not file an appeal on that date. On 
November 22, 1931, the plaintiff, however, 
made an application for gorrection of the 
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aforesaid clerical errors which did not at 
all affect the operative portion of the decree. 
The said application was allowed on Janu- 
ary 15, 1932. Theamendment of the desree 
did not in any way alter any part of the 
operative or material portion of the decree. 
On February 13, 1932, the defendant filed 
an appeal to the learned District Judge. 
That appeal has been dismissed by the 
learned Subordinate Judge, he holding. that 
it was filed out of time, and no case for 
extension of time under s. 5 of the Limita- 
tion, Act had been made out. The defen- 
dant has accordingly preferred this appeal. 

It is contended on his behalf that where 
a decree is amended under s. 152 of the 
Civil Procedure Code, the amended decree 
is in the eye of law the only decree in 
existence, it having superseded the incor- 
rect decree. Mrs. Alice Mamud Hossain v. 
J. C. Galstaun (1), and, therefore, the 
period of limitation runs from the date of 
the amended decree and not of the original 
decree. To support his contention the 
learned Advocate for the appellant relies 
upon ihe cases of Aditya Kumar Bhat- 
tachariya v. Abinas Chandra Mukherjee 
(2), and Soudamini Dassi v. Nabalak Mia 
Bhuiya (3%. A further point has been taken 
that in any case the time for filing the 
appeal ought to have been extended under 
s. 5 of the Limitation Act.. 

In my judgment the first contention 
proceeds upon a misconception of Art. 152 
of the Limitation Act. The period for 
preferring an appeal against a decree to. 
the Court of the District Judge is thirty 
days from the date of the decree. The 
last mentioned words do not mean the 
date when the decree is prepared or signed. 
It means the date when the judgment is 
delivered in accordance with the provisions 
of O. XX, r. 7 of the Code of Civil Procedure. 
This has been settled by the Full Bench 
in the case of Bani Madhab Mitterv, Kali 
Sankar Dass (4). Limitation for an appeal 
runs from the date of the judgment, but 
as the law requires the memorandum of 
appeal to be accompanied by a copy of the 
decree, an appellant is entitled to take 
into account under s. 12 of the Limitation 
Act the time taken for obtaining’ copy of 
the decree, which would necessarily include 
the period hetween the dateof the judg- 

(1) 45 C L J 213 at p. 216; 98 Ind, Cas.89; A I R 
1927 Cal. 114, 31 O W N 615. 

a 3iC W N 1002; 131 Ind. Oas. 258; A IR 1931 Cal. 


(3) 350 WN251: 133 Ind. Cas. 571;AIR 1931 
Cal 578; Ind. Rul. (1931) Cal. 699. 
(4) 13 O 104. 
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ment and the date of the signing of the 
decree plus some time taken in the copy- 
ing department of the Court. Where, 
therefore, the judgment itself stands the 
Starting point of limitation would be date 
ef the judgment. Cases where a review of 
judgment is granted wholly orin part, and 
thereafter the original decree is amended 
in conformity with the final judgment passed 
after review stand in my opinion on a 
different footing. The original judgment 
in the-eve of law in that case is superseded 
by the judgment after review. Even where 
after the review is granted, the original 
Judgment is not altered with the conse- 
quence that the original decree is not altered 
the original judgment in the eye of law is 
gone and the only judgment is the judg- 
ment passed after review; which in that 
case is a mere repetition of the original 
Judgment. In these cases there is a fresh 
decree, This principle has been laid down 
hv Sir Lawrence Jenkins in the case of 
Vadilal Hakamchand v. Sha Fulchand 
Umedram (5). This was the principle which 
was adopted by Suhrawardy and Cos- 
tello, JJ. in Aditua Kumar Bhattacharya’s 
case (2), where the decree was modified on 
an application for review of judgment. In 
the case, however, where the decree or the 
judgment and the decree are amended on 
an application under s. 152 of the Code of 
Civil Procedure, the judgment or decree is 
not superseded in the eye of law and if 
the operative portion of the decree ja modi- 
fied by the correction, the amendment taken 
with the terms of the original decree con- 
stitute the final adjudication of the rights 
of the parties within the meaning ofs. (2), 
sub-s. (2) of the Code of Civil Procedure. 
The time for filing the appeal runs from 
the date when the original judgment was 
pronounced and ifitis filed beyond time, 
the time can only be extended on an ap- 
plication made under s. 5 of the Limitation 
Act. Jf the grounds of appeal taken, or any 
cne of them, are intimately connected with 
the ground for amendment of the decree, 
or if the appeal is directed against the 
decree so far as it has been amended, the 
extension of time under s. 5 of the Limita- 
tion Act will be granted almost as a matter 
of course. If they are not so, the Court 
in considering the application for extention 
of time will have to exercise its discretion 
and time can be extended in a fit case. The 
view [am taking is amply supported by 
the cases Brojalal Rai Chowdhury v. Tara 


(5) 30 B 5& 7 Bom, LR 664, 
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Prosanna Bhattacharji (6), Nagendra Nath 
Bannerjee v. Ambika Charan Chakraburty 
(7) and Gajadhar Singh v. Basant Lal (8). 
In the case of Amar Chand Kundu v. Asad 
Ali Khan (9) and Soudamini Dusit v. 
Nabalak Mia Bhuiya (3), the judgments 
proceeded upon two grounds, namely (1) 
that time for appeal would run from the 
date of the amended decree, and (2) that 
in any case time ought to have been ex- 
tended under s. 5 of the Limitation Act. 
In the first case tha decree seems to have 
been amended on an application under 
8. 206 of the Code of 1882 which corresponds 
tos. 152 of the present Code. No reason 
was given bythe learned Judges for hold- 
inz that time would run from the date of 
the amended decree. The Full Bench case 
of Bani Madhub Mitter v. Kali Sankar Dass 
(1),was not even cited. Inthe second case it 
does not appear whether the correction 
was made on the basis of an application 
for review or on the basis of an application 
under s. 152 of the Code. Mr. Justice 
Suhrawardy in indicating that time would 
run from the date of the amended decree 
placed an amendment made asa result of 
an application for review and as an applica- 
tion made under s. 152 on the same footing, 
and followed Aditya Kumar Bhattacharjee’s 
case (3), where the amendment was made 
as the result of granting an application 
for review. In this state of the authorities 
1 prefer to follow the principles laid down 
by Ashutosh Mukherjee in Brojalal Rai 
Choudhury’s case (6), and by Sir George 
Rankin in Nagendra Nath Banerjee’s case 
(7), and hold that time would run from 
the date when the judgment was delivered 
and extension of time can be got only by 
an application made under s. 5 of the 
Limitation Act. In this case from the dates 
Ihave given and{from the tact that there was 
no mistake in the operative part of the 
decree andthe application for amendment, 
which was made after the time for appealing 
from the decree drawn up on September 
12, 1931, had expired, did not touch the 
operative part, but was directed to the cor- 
rection of the mistakes inthe recital of the 
claim of the plaintiff as made in the said 
decree, I hold that the Court of Appeal below 
has rightly exercised its discretion in not 
extending the time under s. 5of the Limita- 


6) 3 CL J 188, 
ea 500 L J12: 122 Ind. Cas. 634; 33C W N 958: 


ATR 1929 Cal. 676; Ind. Rul. (1930) Cal. 266; 57 O 
549. 

(8) 43 A 380; 61 Ind. Cas, 69; 19 A LJ 152;3UP L 
R (A) 7. 

(9) 32.0 908, 
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tion Act. The result is that I uphold tha 
judgment anddecree passed by the Cours 
of Appeal below end dismiss tlis appeal 
with cosis. 


N, Appeal dismissed, 


rpa eee 


LAHORE HIGH COURT 
Civil Revision No. 117 of 1936 
April 24, 1936 
TEK CHAND, J. 
MOHAMMAD—PLAINTIER S4 
PETITIONER ; 
: . VETSUS 
AHMAD ALI KHAN AND ANOT IER— 
DsTENDANTS-—OPPOSITE PARTIES. 
Lease—Joint tease by two persons—One of them in 
possession—-Lessor not obstructing Other in entering 
anto joint possession—Liability to pay rent. z 
Where a joint lease is executed by two persons 4 
and B, and A has been actually ia possession all 
along and the lessor has inno way obstructed B jn 


(Haji) NUR 


NUR MOHAMMAD ti, AHMAD ALT KHAN (LAH) 6 


entering into joint possession cf the premisesand no’ 


equest to this effect was ever made by him, he is 
clearly hable to pay the rent. Abdul Karim v. 
Upper India Bank (1) and Gamindar of Vijiyana- 
arom v. Behara Surya Narayan (2), distinguished, 
Varayanaswamé Naidu v. Ram Krishnaya (3), re- 
ferred to. 


C. R. from the decree of the Additional 
Judge, Small Cause Court, Delhi, dated 
November 15, 1935. 

Mr. Niaz Alt, for the Petitioner. 

Mr. M. A. Khan for Mr: Madan Lal, for 
ihe Opposite Parties. 


Order.—On February 10, 1935, Ahmad 
Ali Khan, defendant No. 1, and his uncle 
Azam Ali Khan, defendant No. 2, jointly 
executed a rent-deed in favour of the 
plaintiff Haji Nur Muhammad for a house 
in Delhi, agreeing to pay rent at Rs. 8 
per mensem. 
pay. the rent as stipulated, and on 
May 13, 1935, the plaintiff sent them a 
notice of demand by registered post. The 
defendants sent no reply, whereupon on 
June 5, 1935, the plaintiff instituted a suit 
for recovery of the amount due. Defendant 
No. 1 Ahm:d Ali Khan confessed judgment. 
Defendant No. 2; Azam Ali Khan, admitted 
execution of the rent-deed but pleaded that 
he was not liable, as he had not been put in 
possession of the house by the plaintiff. The 
Additional Judge, Small Cause Court, de- 
creed the suit against defendant No.1 bul 
dismissed it against defendant No. 2. 

The plaintiff has come in revision and 
atks fora decree against defendant No. 2 
aso. In my opinion this revision must 
succeed. As stated already, the two lessees 
are uncle and nephew and had jointly exe- 


The defendants failed to 


4 
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cuted a single rent-deed in favour of the 
plaintif. Defendant No. 1 admittedly en- 
tered into possession and is still occupying 
the house. Defendant No. 2, when served 
with notice by the plaintiff, demanding 
rent and threatening a suiton May 13, 
1935, sent no reply. Adler the suit had 
been instituted, he wrote to the plaintiff 
on June 24,1935, denying his liability to 
pay on the ground that he had not been 
put in possession. In ihe written state- 
ment which he filed in answer to the plaint, 
he stated that the arrangement was that 
he was to be putin possession of a half 
portion of the house, for which he was to pay 
rent at Rs. 4 only. This, however, is not 


‘Borne out by the contents of the rent-deed. 


In the statement made by him as a 
witness he did not stick to this story, but 
stated that he and his uncle were inimi- 
cal to each other, that he wanted the whole 


house for himself, and had asked the plain- 


tiff several times to give him possession 
but that, the latter failed to do so. He, 
however, Jed no evidence of his alleged 
enmity with defendant No. 1. Again, in 
the written statement, he stated that 
one-half of the house was really requir- 
ed for cecupaticn by cne of his sons 
who had lately married and wanted to live 


, separate from him. But he made no men- 


tion of this in the. witness-box. Defendant 
No. 1, when examined as a witness for 
defendant No. 2 stated that, though defen- 
dant No.2 had joined in the execution of 
the rent-deed, he had no intention of 
cecupying the house. He also stated that 
his relations with defendant No. 2 were 
cordial, In view of these contradic- 
tory statemenis, there is little doubt that 
the defence setup by defendant No. 2is 
false, and his plea that he had executed the 
lease without understanding its contents 
cannot be accepted. 

In support of his conclusion, the learned 
Judge of the Court below has relied upon 
e. 108 (b, Transfer of Property Act, Abdul 
Karim v. Upper India Bank (1), and 
Zamindar of Vijiyanagaram v. Behara 
Surya Narayan (2), but none of them is 
applicable to the facts of this case. In 
s. 108 (b) itis laid down that a lessor is 
bound, on the lessee’s request to put him 
in possession of the property. As observed 
by Mulla in his Transfer of Property Act, 
p. 049, the liability of the lessor does not 
arise unless the lessee makes a request, 


. (1) 19 P R 1918; 40 Ind. Cas, 684; A IR 1918 Lah. 
238; 110P LR 1917; 86 P W R1917 
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and the lessor is not obliged to put an vn- 
willing and recalcitrant lessee into posses- 
pion. Here there is no reliable evidence 
that defendant No. 2 had made any request 
tothe plaintiffio put him in prssession. In 
Abdul Karim v. Upper India Bank (1), the 
Jessor himself had never been in possession 
before the lease, his own title was being 
challenged by other parties and, therefore, 
inspite of request by the lessee he was un- 
able to put himin possession. Accordingly 
his suit for rent was dismissed. The facis 
in Zemindar of Viziyanagaram v. Behara 
Surya Narayan (2), were very peculiar, as 
was explained in Narvayanaswami Naidu v. 
Ram Krishnaya (3°. Jn the last mentioned» 
case it was held that where the lessor does 
not put the lessee in possession but there 
is no obstruction or likelihcod of obstruc- 
tion to the lessee taking possession of the 
seme, end le neither tries nor requests the 
lessor to put him in possession, in a suit by 
the lessor for rent the lessee is liable. 
Having regard 10 tke fact that the two de- 
fendants me related as unc’e end nephew, 
that they had executed a joint lease, that 
defendant No. 1 hes been actually in pos- 
session tll along, that the plaintiff in no 
way obstructed defendant No. 2inentering 
into joint possession of the premises and, 
indeed, no request to this effect was ever 
made by him, ke is clearly liable to pay 
rent. I accept the petition for revision 
and in modification of the decree of the 
lower Court, pass a decree for the amount 
claimed against defendant No. 2 also, wilh 
costs in both Courts. 
N. Revision allowed. 


(3) 33 M 499: 5 Ind. Cas, 479; 7M 2. T 119; (1910) 
M W N 221 & 289, 


MADRAS HIGH COURT 
Letiers Patent Appeal No. 3 of 1935 
April 9, 1936 
PANDRANG Row AND KING, JJ. 
AYYAPPA NAIDU~-Derexpint— 
APPELLANT 
VETSUS 
MARIMUTHU MOOPANAR AND. ANOTHER 
-—PLAINTIFFS—-RESPONDENTS 
Limitat on Act (IX of 1908), s. 3-—-Memorandum 
of appeal filed on last day of limitation with tnsuffi- 
cient court-fee—Deficit fee paid after limitationa— 
Absence of bona fide mistake—Validity of presenta- 
tion. 

Where on the last day of limitation a memorandum 
of appeal was filed with a court-fee of eight annas 
though it was clear from the nature of the appeal 
and from what was stated in the memorandum itself 
that the proper court-fee payable wag Rupees Fifteen 

LI 
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and the deficit court-fee was .paid by the appellant 
of his own accord sume days later: 

Heid, that the appeal must be deemed to have 
been presented only on the date when the full court- 
fee was paid and it was, therefore, barred by limita-. 
tion. 

Letiers Patent Appeal preferred against 
the judgment of Mr. Jusiico Burn, dated 
October 19, 1934, and passed in Second 
Appeal No. 696 of 1934 preferred to the 
High Court against the decree of the Court 
of ihe Subordinate Judge of Ramnad at 
Madura in A.B No. 57of 1933 (A 8. No. 
“0:6£ 1933 District Munsif of Srivilliputur 
in O. 8. No. 384 of 1931. 

Mr. K. Rajah Aiyar, for the Appellant. 

Mr. K.V. Sesha Atyangar, for the Res- 
pondents. a 

Pandrang Rao, J.—This is an appeal 
from the judgment of Burn, J. dated October 
19, 1934, dismissing 8. A. No. C96 of 1934 cn 
ihe ground that it was barred by limitation 
in view of s. 3 of the Indian Limitation Act. 
The facts of the cise are very simpie. The 
decree appealed frem was one passed on 
February 2, 1934, and the time for appeal 
expired during the vacation of the High 
Court and the day cn which the High 
Court re-opened after the recess, viz, July 
16, 1934, was the last day on which the 
appeal could be presented in time. The 
memorandum of appeal was no doubt 
actually handed into the office on this date, 
Jnly 16, 1934, but only a court-fee of eight 
annas was paid with it, though it was very 
clear from the nature of the appeal and 
from what was stated in the memorandum 
itself that the proper court-fee payable was 
Rs. 15. ‘The deficit court-fee was paid by 
the appellant of his own accord cn Sep- 
tember 10, 1934. The learned Judge has 
held thatin these circumstances the appeal 
must be deemed to have been presented 
cnly on September 10, 1934, when the c urt- 
fee had been paid in full and therefore 
the appeal was barred by limitation. The 
view is, in our opinion, clearly right, and 
nothing has been said atthe hearing of 
this appeal in order to show that it is 
wrong and no authority has been quoted 
in support of such a view. In these 
circumstences we think it unnecessary to 
say more than that the finding of tha learn- 
ed Judge that the appeal is barred by 
limitation is right. We do not think it 
necessary in this case to deal with the 
question whether in the case of a memo- 
randum of appeal presented with _insuffici- 
ent court-fee, the Appellate Court is bound’ 
to give time for payment of the additional 
court-fee or whether the Court has power 
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to reject.che appeal without giving such 
time. These questions do not arise in the 
present appeal. The memorandum of appeal 
has not been rejected but the appeal itself 
has baen dismissed on the ground of limi- 
tation. That finding being right, it is un- 
necessary to consider any other question. 
The appeal, therefore, fails and is dismissed 
with cosls. 
A. Appeal dismissed. 


BOMBAY HIGH COURT. 
First Civil Appeal No. 186 of 1930 
March 11, 1936 
BROOMFIELD AND TYABJI, JJ. 
BALMUKUNDAS PRANJIVANDAS DESAI 
APPELLANT 
VETSUS 
BAI DHANLAKSHMI—Responpenrt, 
Costs—Suit on promissory note—Money produced in 
Court—Non-payment due to absence of succession 
certificate—Defendant isnot liable for costs—Civit 
Procedure Code (Act V of 1908), s. 35. | 
“The defendaht executed a promissory note in favour 
of the deceased husband of the plaintiff The hus- 
band died leaving the plaintiff, his widow, and 
daughters. There wasan admin‘stration suit pend- 
ing between the widow and daughters. There was a 
willleft by the deceased creditor. The plaintiff was 
not the executrix under the will. The defendant did 
not deny the liabiity but asked plaintiff to produce a 
succession certificate or some other forensic recogni- 
tion. Hein fact produced the whole amount in Court. 


On the question of costs : 
Held, that under the circumstances the defendant 


wag not liable for the cost of an unnecessary suit 
which was only brought because the persons entitled 
to claim under the deceased creditor did not under- 
stand their legal rights. NA , 

F. C.A. from the decision of the First 
Class Sub-Judge, Broach, in Suit No. 74 of 
1929. 

Messrs. R. J. Thakor and I. B. Desai, for 
the Appellant. 


Mr. H. D. Thakor, for the Respondent. 

Tyabji, J.—The suit out of which this 
-appeal arises was based on a promissory 
note, dated June 7,1926. The promissory nole 
had been executed by the defendant in 
favour cf the deceased husband of the 
plaintiff. The defendant at the time of the 
hearing of the suit did not dispute his 
liability to pay the amount of the promissory 
note. On the contrary he had brought in 
the Court the whole amount less Rs. 247-8-0. 
He did dispute his liability tothe extent 
-of Rs. 247-8-0 which represen'ed interest on 
the principal sum for one year, but he ag- 
reed ta pay this amount, if the plaintiff stai- 
ed on oath that it had not been received by 
her deceased husband. She took the oath 
and accordingly there was a decree for pay- 
ment of Rs. 247-8-0° by the defendant. 
The only question before us is whether the 
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Jearned Judge was right in ordering the 
defendant to pay the costs of the suit on the 
promissory note; and whether the order 
for payment of the costs was based ona 
correct appreciation of the nature - of the 
liability to pay a debt due to a deceased 
creditor and of the significance of a defen- 
dant depositing in Court a sum of money in 
satisfaction of the claim. 

The position at the time when-the suit 
was brought was this: The creditor of the 
defendant had died, leaving a widow and 
daughters. There was an administration 
suit pending hetween the widow and 
daughters, viz., Suit No. 375 of 1928.. There 
was a will left by the deceased creditor.. 
The plaintiff was not the executrix under the 
will. The attitude that the defendant tock 
up was on the basis that in these cireum- 
stances Ít was not safe for him to pay the 
debt which he admitted to be due. He 
expressed his willingness to pay it provided 
the plaintiff or any other person obtained 
a succession certificate in regard to the 
debt. The defendant also stated in a letter 
dated February 9, 1929 (Ex. 37), tbat if 
there were an order of the Court in the 
administration suit, he would be willing to 
pay the debt. It does not appear to us that 
the attitude taken up by the defendant was 
erroneous in law. It shows no desire to 
avoid paying the debt. 

The learned Judge nevertheless has made 
the costs of this suit payable by tke de- 
fendant. He does so mainly on two grounds. 
He states first that the defendant failed in 
his duty to deposit money in Court in the 
administration suit No. 375 of 1928. ‘The 
defendant was not a party to the administra- 
tion suit. It is not shown to us how the 
defendaht could have paid the money in 
Court in a suit to which he was not a 
party. The only provision on which reli- 
ance is placed in this respect is O. XXIV 
of the Civil Procedure Code. That order 
refers to payments in Ccurt by the defen- 
dant in the suit. Thenit is argued with 
reference to the administration suit that the 
defendant could have paid the amount to 
the Receivers in that suit; but it is not 
shown tous thatthe Receivers were authoriz- 
ed to receive any money or to recover the 
amount from ihe defendant. The defen- 
dant offered to pay the amount to the Re- 
ceivers provided they got an order from 
the Court authorizing them to receive the 
money. Neither the plaintiff nor the Re- 
ceivers in that suit teok any such steps, 
Ultimately when the plaintiff herself was 
appointed Receiver in the administration - 
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suit, the order was not (as the defendant 
had suggested) that she should be allowed 
to receive the moneyfrom the defendant 
aud to give a valid discharge for it, but 
that she should be authorized as Receiver to 
prosecute the suit against him and to realize 
the amount. 

“The second’ ground taken by the learned 
Judge is that in the suit, out of which the 
present appeal arises, the amount ought to 
have been paid by the defendant into Court 
earlier. But the suit was brought by the 
plaintiff, who was a widow, in the circum- 
stances that I have already stated without 
having obtained a succession certificate. 
There was already an administration suit 
pending in reference to the estate. In such 
a suit based on a debt due to the estate, 
there is no duty on the part of the defen- 
dant to bring the money into Court. Until 
the plaintiff obtains a succession certificate 
or obtains other forensic recognition, he is 
not entitled to a decree under s. 214, 
Succession Act. Until the Receiver in the 
administration suit was made a pariy to the 
pres:ni suit, there was admittedly no one 
in tke present suit entitled to obtain a 
decree against the defendant in respect of 
this debt. To say that there was a duty 
upon the defendant to pay the sum in Court 
when there was no one entitled to a decree 
for payment of the sum, seems to proceed 
on a total misapprehension of the position. 
The learned Judge mainly on these two 
considerations has come to the conclusion 
that the defendant did not really intend 
to pay the money that was due from him. 
but, as he calls it, “it was a mere bluff.” 
The facts as they appear on the record 
seem to indicate exactly the reverse. The 
defendant seems to have acted in a perfect- 
ly honourable manner. He never denied 
his liability. It was the plaintiff and those 
responsible for the administration of the 
estate: of her deceased husband who never 
understood ihs steps they had to take for 
being empowered to give a valid discharge 
to the defendant. 

The plaintiff brought a suit which was 
quite unnecessary. Ultimately it was in 
some form amended so as to enable or in- 
duce the Court to make an order against 
the defendant for payment of the debt in 
question. The defendant pointed out two 
much easier alternatives, neither of which 
was availed of. In these circumstances 
it would be very unjust to make the de- 
fendant bear the costs of an unnecessary 
suit which was only brought because the 
persons entitled to claim under the deceas- 
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ed creditor did not understand their legal 
rights. The defendant's Advocate does not 
press for his own costs in the first Court. 
Under the circumstances an order wil] be 
to allow the appeal with costs and to order 
that the parties should bear their own costs 
in the first Court. The decree for Rs. 247-8-0 
in favour of the plaintiff will stand. 
N. Appealallowed, 


el 


‘MADRAS HIGH COURT ° 
Appeal Against Appellate Orders 
No. 126 of 1932 and No. 50 of 1933 
April 2, 1936 
PAaNDRANG Rao, J. 
A, V. P. PALANIAPPA CHETTIAR~ 
DaFeNpANT—APPELLANT 
VETSUS 
THAIVANAI ACHI AND OTHERS —- 
PLAINTIFES~-RESPONDENTS 
' Civil Procedure Code (Act V of 1908), O. V, ri, 19, 
ss. 2, 11, 47—Ex parte order transmitting decree for 
execution—Summons served by affixture ~~ Absence of 
declaration of sufficiency of service — Objection to 
executton on the ground of limitation or discharge, 
whether can be raised before transferee Court—Con- 
structive res judicata, applicability of. 

Under O. V,r. 19, Civil Procedure Code, where a 
summons is served by affixture on the ground that 
the person on whom it was to be served refused to 
accept it, the Court should make a declaration that 
the summons hasbeen duly served or order such 
service asit thinks fit, and omission of the Court to 
make a declaration of the kind mentioned is fatal 
when ib is sought to apply the principle of construc- 
tive res judicata against a judgment-debtor. 

Where service on an application for transmission 
of a decree for execution was served by affixture and 
there was no declaration of sufficiency of service : 

Held, that the questions of limitation and discharge 
could not be held to have been decided against the 
judgment-debtor and it was open to him to raise 
these pleas before the Court to which the decree was 
transmitted. 

An order deciding that an application fur execu- 
tion is not barred by limitation is a decree and is 
appealable, , OPI 

A. against the decrees of the District 
Court of Ramnad at Madura, dated Febru- 
ary 29, 1931, and February 10, 1933 in A. S. 
Nos. 171 of 1930, and 291 of 1932, respec- 
tively, preferred againsi the orders of the 
Court of the Subordinate Judge, Sivaganga 
and Devakottai, dated March 12, 1930, and 
August 17, 1932, and made in E. A. No. 76 
of 1930, in O. S. No. 102 of 1920, and E. A. 
No. 240 of 1932, in I. P. No. 240f 1932, in 
the said O. S. No. 102 of 1920 Sub-Court, 
Sivaganga. 

Mr. L.T. Venkatarama Azyar, 
Appellant. | | 

Mr. A. Swaminatha Aiyar, for the Res- 
pondent, 


for the 
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Judgment.—These appeals are from cer- 
tain orders passed in proceedings in execu- 
tion of the decree in O. S. No. 102 of 1920, on 
the file of the Sub-Court, Sivaganga. ‘Tre 
earlier appeal is from the older, dated Feb- 
ruary 29, 1932, passed in an appeal by the 
District Judge of Ramnad, from the order 
of the Subordinate Judge of Sivaganga, 
dated March 12, 1930. The later appeal is 
from the order ci the District Judge, 
dated February 10, 1933, in an appeal 
from the order of the Subordinate Judge 
of Devakottah, dated August 17, 1932. The 
later xppealis the more important cf the 
two for the reason tLatif that appeal fails, 
the other appeal is not going to be pressed. 

The later Appeal No. £0 of 1933 is by 
the legal representatives of the decree- 
holder in the suit. The other appeal is by 
the judgment-debtor. There was an ape- 
plicetion made by the legal 1apresentatives 
to be brougkt on record in 1929 including 
a prayer for transmission of the decree fir 
purposes of execulion to the Sub-Court cf 
Devakottah. Notice of this petition was 
taken out end the erder therecn was an 
order for transmission. The judgment- 
debtor's case was that he was never served 
with notice of this petition whereas the case 
of the appellants—that is the ap; ellants in 
O.M. 8. A. No. E0 of 1933—was that notice 
was reiused by the judgment-debtor and 
was, therefore, affixed, and that, therefore, 
notice must be deemed tohave been duly 
served on him. An application was made 
by the judgment-debtor to set aside the 
order of transmission but that application 
was dismisscd by the Subordinaie Judge 
of Sivagangaon the ground that he shouid 
apply to the Sub-Court, Devakottah, to 
which Court the decree had been transmit- 
ted and where execution was pending. ‘Lhe 
judgment-debtor appealed from tuis order 
io the District Judge and the learned District 
Judge dismissed the appeal on the prelimi- 
nary ground that the appeal was ns main- 
-.tainable. Itisfrom this order dismissing 
the appeal as incompetent that C.M. 8. A. 
No. 126 of 1932 is filed. 


Subsequently the judgment-debtor ap- 
plied to the Sub-Court, Devakottah, to raise 
the attachment of the properties of the judg- 
ment-debtor made in execution of the dec- 
ree. ‘That petition was dismissed by the 
Subordinate Judge on the ground that it 
was not open to the judgment-debtor to 
raise the plea of limitation or the plea of 
discharge at that stage in view of the order 
for transmission passed by the Sub-Court 
of Sivaganga, On appeal from this order 
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by the judzment-debtor, ‘the learned Dis- 
trict Judge disagreed with tha Subordinate 
Judge and held that the Subordinate Judge 
should and could have gone into the objec- 
tions raised by the judgment-deltor to the 
execuljon, or in other words, that the pleas 
of limitation, discharge, etc., should have 
been decided on the merits and he allowed 
ihe appeal and remanded the petition to the 
Sub-Court for disposal and C. M, 8. A. 
No. £0 of 1933 is from this order. 

The substantial question raised in this 
Appeal No. 50 of 1933 is whether the pleas 
of limitation, discharge, e!c., are open to the 
judgment-debtor at this stage, or in other 
words, wkether these questions must be 
deemed to have been decided against the 
judgment-debtor when the order transmit- 
ting the decree for executicn tothe Sub- 
Court of Devakoitah was passed. The order. 
of transmission would no doubt operate cs 
res judicata if really it was passed after 
due service of notice of the petition on the 
judgment-debtor. TLere was no perscnal ser- 
vice; tLe service was by afixture, the reason 
fcr affixture being refusal by the judgment- 
debtor to acknowledge receipt of the notice, 
In such a case, s required by O. V, r. 19, 
Civil Procedure Code, the Court shall either 
declare ihat the summons has been 
duly served or order such service as 
it thinks fit. In this particular case 
there was no such declaration. Jt was 
held in Azhagappa Chetti v. Rama- 
nathan Chettiar (1) by a Bench of this 
Court that the omission of the Court to make 
a declaration of the kind mentioned in O. V., 
1. 19, Civil Procedure Code, is fatal when it 
is sought to apply the constructive princi- 
ple of res judicata against the judgment- 
debtor. This is the view taken by the 
learned District Judge, and in my opinion, 
that view is correct; and it must, therefore, 
be held that the order directing transmis- 
sion of the decree inthe absence of any de- 
claration of due service does not operate as 
res judicata in this case. The pleas of limi- 
tation and dischargsa heave never been ac- 
tually decided and the judgiment-debtor is 
entitled to have a decision upon them. Ex- 
press decision there has been none, and no 
decision can be implied in the absence of a 
proper declaration’ as required by law of 
the service of notice. 

A further point was urged during the 
hearing of the appeal tothe effect that the 
appeal to the District Judge itself was in- 

(1) 61M L J 629; 147 Ind. Cas. 1242; (1933) MW N 
i 37 L W 662; A I R 1933 Mad. 466; GRM 
427, ; 
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compétent, because the order eppealed 
from was passed not on the execution peii- 


‘ tion iiself but on an execution application 


for raising the attachment; in other words, it 
is argued thatthe order actually appealed 
from is‘an interlocutory order from which no 
appeal lies. I am unable to &ccept this 


‘contention. The question that was decid- 


ed by the learned Subordinate Judge wes 
a question relating to the execution and 
discharge of the decree. The question of 
limitation related to the execution of the 
decree and tke question of discharge relat- 


“ed to the discharge of the decree and there 


was a determination of these questions ad- 

Tt was none- 
theless a. determination because the 
ground on which the decision went ‘against 
the judgment-debtor was that it was not 


‘open to him to raise these questions. It 


cannot be seriously argued thatif the de- 
cision had been in favour of the judgment- 
debtor it would not have been open tc ap- 
peal by the decree-holder as a determina- 
tion of the questions relating to execution 
and discharge of a decree, and I do not see 
any reason why it should not be regarded 


` a8 open to appeal merely because the de- 


cision went against the judgment-debtor. 

It is sufficient to refer in this connection 
to the decision in Rajaof Ramnad v. Velu- 
samt Terar(2). Moreover, it would appear 
that this objection as to the competency. of 
the appeal was not taken in the lower Ap- 
pellate Court. 
in the grounds of appeal to this Court is 
worded differently, the ground urged being 
that the appeal was incompetent because 
the order in the execution petition itself had 

ecome final, and not because the orcer ap- 
pealed from did not amcunt toa decree as 
is now urged. ; 

I am, however, of opinion that the order 
appealed from, that is to say, the order of 
the Subordinate Judge of Devakottah, dated 
August 17, 1932, is a “decree” as defined in 
the Code of Civil Procedure being the deter- 
mination of questions under s. 47 of the 
Code of Civil Procedure. 

It follows from what I have said that 
O.M. 6. A. No. 50 of 1933 must fail and it 
is accordingly dismissed with costs. 

The other appeal C. M. S. A. No. 126 of 


1932 is not pressed and it is.dismissed with 


costs. 
(Leave to appeal refused.) 


A. App2als dismissed. 

(2) 40M L J 197; $9 Tnd. Gas, 880; 19 A L 1166; 19 
1, W 290; (1931) M WN 51: 330Ld 21823 OWN 
824; 23 Bom L R201; 29 ML T9315; 43 1 A45 (PO. 
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LAHORE HIGH COURT j 
Criminal Appeal No. 1152 of 1935 
April 24, 1936 
Currin, J. 

H.A. M. NEW BOULD—Coyyicr~ 
APPELLANT 
VLTSUS 
EMPEROR—Obppositre Party 

Criminal Procedure Code (Act V of 1893), s. 197— 
Power to remove public servant deleguted to subor- 
dinate authority~-Sanction to prosecute such servant 
—Authority whose sanction ts necessary. 5 

Where an authority delegates the power to remove 
a public servant to a subordinate authority, ths 
rublic servant for the purposes ofs. 197, Criminal 
Procedure Code, nevertheless continues to be remov- 
abie by the original authority. Where the accused 
is a public servant in central services, Class IT, and 
ig, therefore, removable by the Governor-General in 


‘Council, a power superior to the Local Government, 


under s. 197, Criminal Procedure Code, the sanction 
of the Local Governinent is necessary to his pro- 
secution, Kyaw Htin v. Ak You (l) and Abdul 
Khad r Sahih, In re (2), relied on. [p. 6%, col. 2.] 

Cr. A. from an order ofthe Magistrate, 
lst Class, Rawalpindi, dated October &, 
1935. - 

Messrs. Charles Ross Alston, M. Sleen and 
Jan, for the Appellant. 

Messrs. Ram Leland Vir Sen Sawney, for 
the Government Advocate, for the Crown. 

Judgment.—The appellants H. A. M. New- 
bould and Jamna Das have been convicted 
under s. 409 ors. 409 read with s. 109, 


Indian Penal Code, on each of three counts. 


Newbould was sentenced to onë and a half 


‘year’s rigorous iinprisonment and a fine of 


Rs. 500 on each count, the sentences to run 
consecutively. Jamna Das was sentenced to 
one year on each count, the sentences to run 
consecutively. Newbould was the Postmaster 


Bt Rawalpindi drawing a salary of Rs. 590 


per mensem while Jamna Das was the Post 


‘Office Treasurer employed by the Post Office 


Treasury Contractors, Messrs. Dina Nath 
and Shiv Parshad. Briefly stated, the pro-. 


—secution case was that Newbould at first 


egreed to release V. P. P. ariicles, in the 
present case cinema films, received by Sant 


“Singh Seble, a cinema propristor-in Rawal- 


pindi, on receipt of cheques, though this wss 
against the rules. Subsequently, he act- 
ually, through Jamna Das advanced sums 
of money to Sant Singh Seble from the Post 
Office balance, charging one rupee per cent. 
per mensem interest. Cheques were taken 
Jor these advances which in some cases were 
ultimately passed through the Post Office 
accounts and sent to the Imperial Bank for 


‘presentation to Sant Singh's bank. Act- 


ually all ihe cheques were hononred. It 
may be noted that in the-case of V,P.P, 
articles, the cheque was not. presented to the 
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V.P.P. clerk but was cashed by Jamna Das 
who made over the money to Sant Singh Seble 
or his agent who paid the cashto V. P. P. 
clerk. According to the prosecution, this 
procedure had been going on. for some time. 

The Post Office balances are verified from 
time to time and eventually Mr. Brij Bashi, 

Inspector of Post Offices, when Verifying the 
accounts on June 29, became suspicious in 
view of the large number of cheques includ- 
edin the balance. He states that he signed 
the Head Office summary on June 29, and 
that the summary then prepared contained 
a large number of cheques. The Ist of July 
was a Sunday and on July 2, he again went to 
the Post Office and another summary was 
shown to him, which he was asked to sign 
on the allegation that he had omitted to 
sign it on the 29th. He thought that 
the summary now put up was a substitution 
for the original and did not siga. He made 
some inquiries and on July 4, proceeded to 
Kohala on duty and eventually on July 5, 
he made a report to the effect that he had 
suspected foul play and suggested that the 
Assistant Posmaster-General should come 
and investigate. That officer came in July 
and held adeparimental inquiry and event- 
ually on December 6,1934, the Postmaster- 
General, made the case over to the Police 
for investigation. The First Information Re- 
port was accordingly registered on January 
1, 1935, and in a letter, dated March 5, 
1935, the Senior Daputy Director-General, 
Posts and Telegraphs, communicated 10 the 
Postmaster-General, Punjab, the sanction of 
the Director-General, under s. 197, Criminal 
Procedure Code, tothe prosecution of Mr. 
Newbould, Postmaster, Grade <A, under 
6s. 409 and 477-A, Indian Penal Code. I 
heard lengthy arguments on the facts of tke 

_ case and also on the law points involved. 

_ The first point raised on behalf of the ap- 
pellant Newbould is that the sanction under 
B. 197, Criminal Procedure Code, is illegal. 
‘On, behalf of Jamna Das itis urged that if 
the trial as regards Newbould is illegal for 
want of proper sanction, the whole trial is 
vitiated, and this much is conceded by the 

learned Government Advocate. As regards 
the validity of the sanction, it was argued 

that under the terms of s.197, Criminal 

. Procedure Code, the sanction of the Local 
Government was required. In the trial 
Ovurt ths Magistrate held that, in view of 
certain rules contained in the Posts and 
Telegraphs Manual, the Director-General, 

Posts and Telegraphs, could be considered 

to be Local Government. This argument 
was repeated by the learned Government 
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Advocate, who also urged that no sanction at 
all was necessary, on the ground that the 
appellant could not be saidto be acting or 
purporting to act asa public servant when 
committing the breach of trust. This argu- 
ment appears to me to have no force in 
view of the fact that in.the charges framed 
under s, 409, Penal Code, he was distinctly 
charged wi'h having committed tha breach 
of trust being a public servant and in such 
capacity having dominion over property, i. e. 
Post Office Treasury. Further it appears to 
me that certainly as regards tha second 
charge which relates to the advance of 
monsy against a cieque for the purpose of 
releasing V. P. P. articles, the Postmaster 
was acting in his capacity as a public ser- 
vant. I am, therefore, definitely of opinion 
that sanction to his prosecution was neces- 
Sary. As regards the validity of the sanc- 
tion given in the present case, s. 197, 
provides: 

“When any public servant who isnot removable 
from his offic3 save byor with the sanction of a 
Local Government or some higher authority, is 
accused of any offence alleged to have been com- 
mitted by him while acting or purporting to act 
in the discharge of his official duty, no Court shall 


take cognizancsof such cffence except with the pre- 
vious sanction of the Local Government.” 


Thus, the question -is whether Newbould, 


who was. undoubtedly a. public servant, 
comes wiih the purview of this section. Ad- 


‘mittedly the Local Government, 4.1 e. the 


Government of the Punjab could not remove 
him as he belonged to an All-India Depart- 
ment, viz. the Posts and Telegraphs Depart- 
ment. The question, therefore, is whether he 
was removable by some higher authority, 
that is to say, whether he was removable by 
the Government of India. The public ser- 
vices in India are classified under the Civil 
Services (Classification, Control and Appeal) 
Rules, under various heads ins. 14. He 
apparently belongs to what is classified in 
r. 14 (3) as the Central Services, Class 2. 
Under r. öt all first appointments to the 
OQentral Services, Class 2, shall be made 
by the Governor-General in Council or by 
an authority empowered by the Governor- 
General in Councilin this behalf. In Govern- 
ment of India Home Department Notification 
(Establishments), No. F- 9-2-33, dated Jan- 
uary 9, 1934, the Governor General in Coun- 
cil emp»wered the authorities specified in 
col, 2 of the annexed schedule to make 
first appointments to the services and posts 
specitied in col, 1 thereof; and accordingly we 
find that in the case of Postmasters’ Service 
(Class 2) the Director-General of Posts and 


‘Telegraphs is empowered to male the ap- 
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pointments. In the same notification powers 
of punishment specitied in col. 4 of the 
schedule were delegated to the authority 
specified in col. 3, and we find that in 
respect of Postmaster’s Service (Class 2) all 
such powers delegated to the Director-Gene- 
ral of Pests and Telegraphe. 

On behalf of the cppellantit is urged 
ihat despite the delegation of powers to the 
Director-General, such officers ate still to be 
considered as public servants removable by 
ihe Governor-General in Council and there- 
fore the sanction of the Local Government 
would be required for their prosecution 
under s. 197, Criminal Procedure Code. In 
support cf this contention two rulings 
have been cited. In a case decided by a 
{ingle Judge of the Rangoon High Court, 
reported in Kyaw Htin v. Ah You 36 
Cr L. J. 17 (1), it was held that a 
Sub-Inspector of Excise was a public 
servant not removable save by or with the 
sanction of the Lcea] Government, though 
the Local Government had delegated the 
powerto appoint to Commissioneis cf Divi“ 
sions. This ruling followed the view ex- 
pressed in Jn re Abdul Kadir Sahib, 
17 Cr. L. J. 168 (2), by the Mad- 
ras High Court--a case concerning the 
Chairman of a Union Panchayat formed 
under the Local Boards Act. It was held 
that sucha perscn did not cease to be a 


public servant nct removable from office. 


without the sanction of the Local’Govern- 
ment by the mere fect that the Government 
had delegated their powers of appointment 
to Presidents of Taluk Boards. The learned 
Judge who decid ed that case, remarked: 

“In my opinion, the delegation by the Local Govern- 
ment of its power toa special officer only means that 
the Local Goverrment performs that act itself through 
the medium ofa particular cffiicer as the channel 
through which it is done; and it isan ordinary case of 
gui facit per alium facit per se. It isno doubt done 
in accordance with that delegation, but nevertheless it 
remains the act of Local Government,” 


The learned Government Advocate has 
contested this argumenton two grounds: In 
the first place he has ecntended that the 
Director-General of Postsand Telegraphs 
should be regaided as being a Local Govern- 
ment for such purposes. Secondly, he has 
argued that as the Director-General has 
the power to remove, he has the power to 
sanction the prosecution, even though his 
pewers of appointment and removal have 
only been delegated to him by the Governor- 
General in Council. As regards the first 

(1) 36 Cr. L377: ATR193t Rang 232; (1934) Cr. 
Cas. 1039; 152 Ind Cus. 366; 12 R530; 7 R Rang. 149. 


(2) 17 Cr. L J 168; AIR 1917 Mad, 344; 33 Ind. 
Cas, 648; (1916) 1 M W N 384. 
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contention, this is based on the schedule to 
the rules given in the 20th List of Correc- 
tions, dated December 1, 1933, to the General 
Regulations, Posts and Telegraphs Manual, 
Vol. 2, r. 123 dealing with instructions for 
the submission of petitions to the Governor- 
General in Council. Under cl. 5 of the 
Schedule, Heads of Departments are to be 
considered Local Governments for the pur- 
p:se of the rules. This has nothing to do 
with the provisions of s. 197, Criminal Proce- 
dure Code. As regards the second conten- 
tion, the learned Government Advocate has 
cited no authority in support of the view 
urged by him. I see no ground for dis- 
agreeing with the view taken in the two rul- 
ings already cited. This view may be sum- 
med up very briefly by saying that where 
an authority delegates the power to remove 
a public servant to a subordinate authority, 
ihe public servant for the purposes of s. 197, 
Criminal Procedure Code, nevertheless cone 
tinues to be removable bythe original 
authority. In this case, as already remarked, 
on thematerial furnished, it appears that 
theappellant Newbould was a public ser- 
vant in Central Services, Class 2. He would 
therefore Le removable by the Governor- 
General in Council, a power superior to tke 
Local Government and therefore under the 
provisions of s. 197, Criminal Procedure 
Cede, the sanction of the Local Government 
was necessary to his prosecution. 

In view of this conclusion, it is unneces- 
sary to discuss the case on the merits or 
deal with the other argiments raised. 
The failure to obtain a valid sanction viti- 
ates the whole trial. I therefore accept the 
appeals, set aside the conviclions and quash 
the whole prcceedings. This will be no bar 
io the re-trial of the appellants if the 
authorities concerned think it desirable to 
bring them io trial again after obtaining 
proper sanction. 


N. Appeal allowed. 


aa anaa aa a ANANG. 
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Tersus 
MANIPALLI SATYANARAYANAMURTHI 


AND OTHEKS ~ RESPONDENTS 
Trust—Trust for maintaining of choultry and 
for butiding temple—Temple not butlt—Scheme suit 
by two members of putlic~—Held, trust should be 
considered as a whole—Trustees taking obstructize 
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attitude and not acting up to directions in deed— 
Trustees, if can be saddied with costs. f 

Under a will a trust was constituted and the pur- 
poses ofthe trust were two : or the establishment of 
a feeding choultry, and (2) the construction of a 
Vishnu temple. The main objectof the trust was 
_ established to be for maintaining the chcultry. It 
was also established that the temple was not built. 
In a suit by two members of the trust with a view 
to framing a scheme for administraticn cf the trust, 
it was contended that the suit was not maintainable 
:by ths plaintiffs at all, as only part of the trust that 
was or could be operative owing to the financial con- 
djtion of the settlor’s estate was the feeding ehoultry, 
‘that the plaintiffs were not poor people and, there- 
fore, not directly interested in the choultry. As 
tothe temple, that they said was matter for the 
Hindu Religions Endowments Board: | 

Held, that any member of the public wao was in- 
terested in the building ofa Vishnu templo, such as 
the plaintifs were, was entitled to bring this scheme 
suit. Having brought this scheme suit ia right of 
their interest in having the trust relating to the tem- 
ple carried out, it wculd then become necessary for 
the Court to consider the trust as a whole. 16 would be 
. idle and a waste of the Court's time to split the 
trust into two, restricting these plaintiffs to the 
litigation of matters relating to the temple and leav- 
ing somehody else to litigats matters so far as the 
feeding choultry was concerned at some subsequent 
date. The suit was, therefore, maintainabls. 

It is not customary to make a truste2 personally 
liable unless he has done something that is not mer- 
ly technically wrong but unreasonable or unrighte- 
ous. But where the trustees have failed to cariy 
out the directions in the trust and have taken up an 
obstructive attitude, the Cout is justified in award- 
ing costs against the trustees. . 

C. A. against the decree of the Sub-Judge, 
Ellore, dated March 29, 1930. 

Mr. V. Suryanarayana, for the Appellant. 
-Mr 
Respondents. -~ 

Stone, J.—In‘this ection, {wo members 
of the public have proceeded with a view 
to having a scheme, framed for the admi- 
nistration of a trust, which is contained in 
the will cf one Manda Manikyam. Tle 
will appointed three trustees of whom two 
died pending the suit, leaving defendant 
No. 1 as the remaining trustee. The pur- 
‘poses of the trust were two: (1) the esta- 
blishment of a feeding choultry, aud (2) 
the construction of a Vishnu temple. The 
trustees were directed that if oneof them 
was not willing to act, the other two should 
appoint a third person, and provision was 
made, in words thatin Inglish, are extreme- 
ly ambiguous, in the event of one of the trus- 
tees dying. ‘lhe learned Judge has directed 
a scheme to be framed and has construed 
the will as providing for a feeding cnoul- 
try that is to becpen to all poor peisons, 
‘Brahmins or otherwise, and is not to be 
restricted to the feeding of students. The 
trustees have in the past been using the 
choultry which was estublished as a hostel 
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for students. The plaintiffs say that ih 
should be used for tne feeding, and only 
of Brahmins. The learned Judge has not- 
agreed with either view, but has taken the 
view, which we think is correct on the 
true construction of this will, that it was 
the intention of the settlor tc have a choul- 
try established for the feeding of all man- 
ner of persons who wcre poor or in need 
of food. With the learned Judge's inter- 
pretation of the will we are in entire 
accord. The next point of dispute relates 
to the temple. It is not quite clear what 
the extact amount of the assets that can be 
devoted to these trusis is, but a figure round 
about Rs. 26,000 has mettioned, and the 
plaintiffs are nət apparently at this stage 
in a position seriously to ccniest that 
figure. 

The exact figure can only be determined 
when accounts have been taken as direct- 
ed in the decree as modified in the manner 
provided herein. The trustees have taken 
up an attitude as regards the temple that 
is not entirely unreasonable, seeing that 
the feeding choultry is also a charge upon 
the trust funds, viz. that the building of 
a temple and the maintaining of that tem- 
ple, is hardly practical with so small a 
trust fund. The learned Judge has on the 
other hand taken the view that there are 
temples and temples, and that there is no 
need here for the building of a large and 


‘magnificent temple but that a small temple 


ata small cost can be constructed, and in 
his opinion the allocation of ‘one quar- 
ter of the trust funds will be sufficient for 
ihe building cf the temple and the main- 
taining of ıt in a humble way. We see 
no reason to disagree with his conclusion, 
The defendints raise. the point, however, 
that the sut is not maintainable by the 
plaintiffs at all for they say that the only 
part of the trust that is or can be opera- 
live owing 10 the financial condition of the 
settlor's estate is the feeding choultry, that 
the plaintilfs are not poor people and are 
not therefore directly interested in the 
choultry. Asto the temple, thar they say 
is a matter for the Hindu Religious En- 
dowmenis Board. The answer is that the 
matter has been put before the Hindu 
Religious Endowments Board and they 
have quite properly taken the view that as 
there is no temple in being, it is not a mat- 
ier at this siage for them, and it follows 
directly in our opinion, that any member 
of the public who is interested in the build- 
ing of a Vishnu temple, such as the plaints 
iffs are, is entitled to hring thie scheme 
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suit. Having brought this scheme suit in 
right of their interest in having th trust 
relating fo the temple carried out, it then 
becomes necessary for the Court to csn- 
sider the trust as a whole. 

It would be idle and a waste of the 
Court's time to split the trust into two, 
restricting these plaintiffs to the litigation 
of matters relating to the temple and leav- 
ing somebody else to litigate matters so 
far as.the feeding choultry is concerned at 
some subsequent date. We think, there- 
fore, that the learned Judge was quite right 
in upholding the maintainability of the 
suit. It is then said by the defendant tras- 
tee that he has been wrongly muicted in 
costs. The costs he has been made liable 
to pay are not large, but possibly are sub- 
stantial to him. It is not customary to 
make a trustee personally liable unless he 
has done something that is not merely 
technically wrong but unreasonable or un- 
righteous, and itis said that these trustees 
have done what they have done with the 
best intention. Before arriving at 8 con- 
clusion as to that, itis desirable snortly to 
mention what they huve done. They have 
been directed in the will to collect the 
outstandings and realise the cther proper- 
‘ties and expend the moneys so obtained 

“in the two ways I have mentioned, namely 
establishing a choultry and feeding poor 
people and building and maintaining a 
temple. They have realised the assets, 
but instead of expending the sums so 
obtained in the manner mentioned above, 
they have lent the money out. It is not 
clear exactly how they have lent the moneys 
out; from the statement of facts contained 
in an order appointing a Receiver, it would 


appear that most of the moneys collected. 


has been invested on mortgages. Whether 
those mortgages are first mortgages, or 
whether they are proper mortgages in the 
sense that the security is adequate, is not 
clear. A statement has been made before 
us, wnich we are not able to test, that a 
substantial part has been lent on hand 
loans. To the extent these moneys have 
been lent on hand loans, there has been 
technically a breach of trust, trust properties 
having been invested in non-trustee securi- 
„ties. Whether that is an innocuous breach 
of trust or not depands on whether there 
has been a loss to the estate. 

That cannot be determined at the present 
moment. It will have to be determined. 
To this and we think that the preliminary 
decree should be varied in two ways so that 
this part of the case can become clarified. 
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The first step to be taken is for the trustees 
appointed under the preliminary decree to 
realise as speedily as practicable the trust 
estate in so far as that trust is now in- 
vested on hand loans or mortgages that are 
not suitable investments or mortgages 
otherwise than first mortgages. ‘Tne ac- 
counts, which have been directed to be 
taken, should include an account of the 
loss resulting from the improper loans, if 
any. Whatever may be the result of taking 
the accounts, wa think, bearing in mind 
the fact that the trustees have not carrie 
out the directions of the will either as to 
the feeding or as to tne building of the 
temple, and also bearing in mind their ob- 
structive attitude in the conduct of this 
litigation, that the learned Judge was Justi- 
fied in “making the surviving trustee per- 
sonally liable for the costs. Until the posi- 
tion is known on the taking of the ac- 
counts, it is not possible fur us to deal 
with the question raised in the Memoran- 
dum of Objections as to whether the learn- 
ed Judge was right in continuing the 
surviving trustee as one of the trustees under 
the scheme. If on the taking of the accounts 
it is found that, in spite of the technical 
breach of trust, there nas Deen no serious 
loss to the estate, we are of opinion, that 
there is nothing improper in continuing the 
surviving trustee as one of the trustees; 1f 
on the other hand, it should appear, on the 
taking of the accounts, that his irregular 
acts have caused substantial loss to the 
estate, then we think, that he has been guil- 
ty not only of a technical breach of trust 
but of an important breach of trust, which 
makes it undesirable for him to continue 
in the trusteeship any longer and the final 
decree will make provision for his dismissal 
for the trusteeship and the appointment of 
another trustee in his place. 

It follows from the above that the appeal 
wholly fails and the Memorandum of Ob- 
jections partly succeeds. The costs of the 
appeal will be paid by defendant No. 1 
personally; the costs of the Memorandum 
of Objections will be paid out of the estate, 
The lower Court 1s directed to take all fur- 
ther steps in this matter relating to the ac- 
counts andthe passing of a tinal decree as 
speedily as practicable in all these circum- 
stances. We observe that there has been, for 
reasons which are not apparent from the re- 
cord, a very considerable delay in the taking 
of accounts in this matter. 

Order.—The direction in the lower 
Court's decree, that defendant No. 1 do pay 
to the trust sums found due on the tak- 
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Ing of the accounts ordered to be taken by 
the lower Court, will be applied also to 
he sums found due on the taking of the 
wider accounts now ordered by us. 

AWN, Order accordingly. 





LAHORE HIGH COURT 
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January 30, 1936 
Agua HAIDAR, J. 
DHALA BAHLAK—P.iatstiry—ApPELLANT 
ii Versus 
DHALA LAKHAN AND OTAERS—DEFENDANTS 
—RESPONDENTS 

Pre-emption—Suit for—Transfer in consideration 
of finances to carry on litigation—Transfer held sale 
and liable to pre-emption—Transfer of Property 
Act (IV of 1882), s. 51—Applicability in Punjab — 
Precedents—Punjab—Desirability of uniformity in 
case-law--Practice~New  plea—Highly technical 
plea should not be allowed to be raised for first time 
in second appeal—Civil Procedure Code (Act V of 
1908), O. XLI, r.4—Pre-emption suit—Pleas by ven- 
dee defendant, common to all~One of them appeal- 
ang—Appeal allowed under O. XLI, r. 4—Appeliant, 
af canappeal in his own name—Success, enures for 

enefit of all. 

The Courts in the Punjab are not trammelled with 
the strict language of s. 54, Transfer of Property 
Act, where sale is defined, O£ course for a transfer 
of theland inthe Punjab or elsewhere there must 
be a price or consideration, [p. 68, col. 2.] 

Held, that the transfer in persuance of the agreement 
between the parties, that in exchange with help and 
finances to carry on the litigation, the vendors would 
transfer, in the event of success, a portion of land, 
in favour of the vendees was a sale and the consi- 
deration was the money which the vendees had al- 
ready spent and the time and trouble which they 
had expended and were going to devote for the 
benefit ofthe vendor-in order to bring the litiga- 
tion which he had launched to a successful termina- 
tion, The transaction, therefore, was subject to right 
of pre-emption. [p. 69, col. 1. 

Oase-law referred to.] 

16 is desirable that the case-law of the Punjab, 
especially if it hasthe merit of uniformity and is 
otherwise based upon sound legal principles, should, 
as far as possible, be followed so that the Oourts 
below as well asthe litigants might know exactly 
what is the settled law on a particular subject in the 
Province, [ibid.] 

Where a highly technical point was nct.raised either 
in the lower Appellate Court orin the grounds of 
appeal in the High Court : 

Held, that in second appeal it was open to the High 
Court not to allow the appellant to raise it for the 
first time, [p. 69, col, 2.] 

(But the Court allowed the Counsel for both 
parties to argue the point, especially as it was a pure 
question of law apparent on the face of the record 
and didnot depend upon evidence), 

Where in a suit for pre-emption the pleas in de- 
fence raised by the vendees defendants were common 
to all of them and, the memorandum of appeal clear- 
ly mentioned O. XLI,r. 4, according to which the 
appeal was filed in the name of only one of the 
vendees and the other vendee defendants were ad- 
visedly impleaded as respondents 3 

Held, that it was perfectly competent to on 

; be 
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of the vendee defendants inthe Court below to ap- 
peal in his own name and the success ofthe appeal 
naturally enured for the benefit of the appellant as 
well as his co-vendees respondents. Manendra Kuer 
if Sat Narain Lal (12), commented upon. [p. 70, col. 


ly. C. A. from the decree of the District 
Judge, Gujranwala, dated April 24, 1935. 

Messrs. Barkat Ali, Asad Ullah Khan, 
Muhammad Amin and Muhammad Aslam 
Khan, for the Appellant. 

Mr. Mukund Lal Puri, for the Respond- 
ents, 

Judgment.—This appeal arises out of a 
suit for pre-emption. The trial Court dec- 
reed the suit on payment by the plaintif 
of a sum of Rs. 1,100 which the Court found 
to bethe market value of the pre-empted 
land. One ofthe vendees went up in ap- 
peal and the lower Appellate Court allowed 
the appeal and dismissed the plaintiff's suit 
and further went on to hold that the mar- 
ket price of the land was Rs. 9,600. The 
plaintiff has come up to this Court in second 
appeal. 

Sardara, defendant No.1 (vendor) hada 
dispute over certain land with Khanu and 
Others. The area of that land was about 
42 kanals. Sardara had no funds and was 
not, therefore, in a position to fight the 
case successfully against Khanu and others. 
Sardara approached defendants Nos. 2 to ð 
Maulu and Dhala, sons of Lakhan, Ghulam 
and Nathu (vendees) and asked them to 
finance the suit which he intended to bring. 
They promised to help him and afterwards 
spent money on his behalf and obtained 
copies of the important documents which 
helped Sardara in his litigation. While the 
litigation was in progress Sardara and de- 
fendants Nos. 2 to 5 (vendees) entered into 
an agreement, Ex. D-1, dated March 4, 1932, 
which was duly registered. In this agree- 
ment Sardara recited how defendants Nos. 2 
to 5had been prosecuting the case for him 
by paying Counsel's fee, defraying the ex- 
penses of court-fees and summoning wit- 
nesses, and that a sum in the region of 
Rs. 400 and Rs. 500 had already been spent 
by them up to the date of the agreement. It 
was also pointed out that further expenses 
were likely to be incurred in the shape of 
payment of extra court-fee, which the exe- 
cutant would be unable to pay, and that the 
case was likely to go up to the High Court 
in appeal. It was stipulated that in the 
event of success, defendants Nos. 2 to -d 
would be entitled to one-fourth of the land 
in suit and that if the suit failed, defendants 
Nos. 2 to 5 shall be entitled to recover the 
costs from the executant, 


ew ye 
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May 31,1932. Sardara, having thus per- 
fected his title to the land for which he had 
been litigating, made a report to the Pat- 
wari on August 11, 1942, in which he stated 
that he had transferred 8 kanals of land (field 
No. 1093) to defendants Nos. 2 to 5 in equal 
shares in consideration of the money that 
they had spent in prosecuting his claim. 

On August 15, 1932, Sardara made a for- 
mal application to the Revenue Authorities 
in which he mentioned that he had obtained 
possession ofthe land £s a result of the dec- 
ree, dated May 9, 1932, and that in accord- 
ance with the agreement he had given 8 
kanals of land (=file No. 1093) to Dhala and 
others, defendants Nos. 2 to 5), and in order 
to have mutation sanctioned he prayed that 
entries in the names of Dhala, Maulu, Nathu 


and Ghulam may be effected and that the | 


statements of the parties may be recorded. 
On thesame day Sardara (vendor) appeared 
before the Revenue Officer and stated that, 
according to the agreement, dated March 4, 
1932, he had ecmpletely sold the land in 
favour of Dhala, Maulu, Ghulam and Nathu 
in equal shares and had delivered posses- 
sion. On behalf of the vendees Dhala made 
a Statement to the same effect and admitted 
that he along with Maulu, Ghulam and 
Nathu had obtained possessicn in equal 


February 1, the mutation was accordingly 
effected in the names of the vendees. 


tuted by the plaintiff alleging that the tran- 
saction detailed above amounted to a sale 
and that he was entitled to pre-emp} the 
land on payment of Rs. 1,100 the price of 
the land in suit, according to its market 
value at the time of sale. 

The main defence, with which we are 
concerned in the present appeal, was that 
the transaction relied upon by the pre-emp- 
tor was not a sale and, therefore, the present 
suit for pre-emption .was not maintainable. 
It was also pleaded that the sale considera- 
tion was not Rs. 1,100 but Rs. 9,600 as the 
value of the land had considerably increased 
on account of its inclusion in the abadi, The 
trial Court decreed the plaintifi’sclaim on 
payment of Rs. 1,100. Dhala, son of Makhan, 
one of the four vendees, went up iu appeal 
end -the lower Appellate Court held that the 
transaction between the transferor andthe 
iransferees, which formed the basis of the 


present suit for pre-emption, did not amount ` 
tosale and, therefore, the plaintiff's suit - 


On - 
February -1, 19338, the present suit was insti- 


-~ 


WHALA BAHLAR v. DHALA LAKHAN (LAH) 67 


market price of the property was Rs. 9,600 
and that the plaintiff could pre-empt 
only on payment of this sum in case the 
transaction relied upon by him turned out to 
be a sale. 

The plaintiff has ccme up to this Court 
in second appeal and I am indebted to the 
learned Counsel for the parties for the ex- 
tremely able arguments which they address- 
ed to the Court. Mr. Barkat Ali, the learn- 
ed Counsel for the appellant, argued that 
the transaction relied upon by the plaintiff 
was really a sale and that it was not neces- 
sary that the consideration for the transfer 
of the land should have been paid in 
the form of cash only. He relied upon Haji 
Muhammad v. Bakhto (1). This case arose 
out of a suit for pre-emption and the Court 
had to construe the provisions of s. 9, 
Punjab Laws Act No.IV of 1872. In that case 
Musammat Bakhto had entered into agree- 
ment with Sheikh Ibrahim thatif he broughi 
a suit on her behalf and succeeded in re- 
covering certain land, she would in consi- 
deration of his services andthe money ex- 
pended by him in prosecuting the suit, 
transfer to him half the landin dispute. The 
suit was brought and was successful and ` 
Musammat Bakhto carried out her agree- 
ment and transferred half the land to SLeikh 
Ibrahim. A suit was brought to pre-empt this 


. transfer. It was pleaded thatthe transac: 
shares of the land in Khasra No. 1093. On ` 


tion did not amount to sale, but fhe learned 
Judges held that money actually spent by 
Sheikh Ibrahim on the suit together with 
the time and trouble spent by him which 
were equivalent of money, all constituted 
price as the term is used in s. 77, Contract 
Act. They further held that the price need 
not be confined to cash consideration only. 
They, therefore, arrived at the conclusion 
that the transaction was a sale and, ithere- 
fore, liable to pre-emption. 

In Gul Muhammad v. Khan Ahmad Shah 
(2), it was held that money and some land 
given for a permanent transfer of land 
amounted toa sale transaction within the 
meaning ofs. 9, Punjab Laws Act. It was 
observed by the learned Judges that the 
transfer of land for Rs. 100 was sale and 
that the parties to the transaction by agree- 
ing that the price should be Rs. 100 anda 
brass lota could not alter the true character of 
the transaction. In Kishen Singh v. Jai 
Kishen Das (8), it was held that an assign- 
ment of immovable property for money plus . 

(1) 54 P R 1889. 


9) 29 P R1893. - o 
(32 PR 1903; 53 P L R 1903 
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favours plus past services was a sale within 
the meaning cf s. 9, Punjab Laws Act, and 
the learned Judge distinctly repelled the 
contention that.the price should, in order to 
give riseto aright of pre-emption under 
the Punjab Laws Act, only be money. 

In Ali Bakhsh v. Sobha Singh (4), a learn- 
ed Single Judge of the Chief Court ofthe 
Punjab had to deal with a case in which con- 
sideration was stated to be naturallove and 
affection, past services and part payment 
of thedebt due by the transferors and a 
promise to pay tLe balance. On a review 
of authorities the learned Judge came to the 
conclusion thatthe transaction in suit was 
a sale within the terms of s. 9, Punjab Laws 
Act, though part of the consideration was 
money paid and to be paid by the transfe- 
ree for the benefit of the transferor, and the 
addition of past services and natural love 
and affecticn all constituted the price at 
which the pre-emptor was to take the land 
in suit. It must be noted that Haji Muham- 
mad v. Bakhto (1), hed been followed 
throughout in these cases. In this connec- 
tion it would not be out of place to refer to 
the {full Bench decision of the Allahabad 
High Court reported in Niamat Ali v. 
Asmat Bibi (5). The learned Judges had to 
consider the question whether the plot of 
land in exchange can be treated as a price 
(gimat) of another plot of land within the 
terms of the pre-emption clause of a certain 
wajib-ul-arz. The learned Chief Justice 
held that the word ‘qimat used in the con- 
text was not confined merely to money but 
equivalent of value. Mahmood, J. made 
the following observations : 

“We observe with respectful consideration that 
the word ‘gimat’ which is of Avabik origin must be 
interpreted in the sense given toit by the Muham- 
madan Law, and that is undoubtedly not the tech- 
nical meaning of the English word ‘price.’ In the 
lawof pre-emption ‘gimat’ includes not only moncy 


but other kinds cf property capable of being valued 
at a definite sum of money.” 


The law of pre-emption was intro- 
duced in India by the Muhammadans and 
technical expressions used in books of 
Muhammadan Law on.the subject have in 
one form or other been incorporated in the 
law of pre-emption in this country whe- 
ther that law is coditied or not. Therefore 
the interpretaticn put upcn the word ‘gimat 
or ‘price’ in the Allahabad Full Bench case 
noted abcve, has a direct bearing upon 
the question raised in the present case. 
Relicnce was placed by the Courts below 


(4)23 P R 1906; 107 P LR 1908, 
(5) 7 A 626; A W N 1885, 183 (F B). 
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upon Ali Akbar Shah v. Ghogar Shah (6). 
This was a second appeal and the Courts 
below had arrived at a finding that the con- 
sideration for the transfer of the holding 
consisted mainly of past services. The at- 
tention of the learned Judge was invited 
to Haji Muhammad v. Bakhto (1) by the 
Counsel for the appellant. 

The learned Judge observed that the 
case seemed to bein favour ofthe appel- 
lant but did not appear to have been fol- 
lowed in any subsequent decisions. Jn 
the end the learned Judge recorded tle 
finding that the real consideration for the 
sale was services rendered and it was nct 
disputed before him that a transaction can- 
not be considered to be a sale for the 
purpose of the Pre-emption Act, unless tLe 
consideration consisted mainly, if not who- 
ly of cash. It is to be regretted that the 
attention of the learned Judge was not 
drawn to the cases in which Haji Muham- 
mad v. Bakhto (1) was consistently follow- 
ed in the Chief Court. Even as it is, the 
decision supports the contention of the 
appellant inasmuch asin the present case 
part of consideralion in the agreement 
Ex. D-1 is specified as asubstantial sum in 
the neighbourhood of Ks. 400 or Rs. 500. 
Two Oudh cases have been cited before me 
by Counsel for the respondents, namely, Ram 
Pher Singh v. Sheo Saran Singh, 92 Ind. 
Cas. 757 (7), and Rachcha Ram v. Paltan, 
93 Ind. Cas. 114 (8). In these cases the 
learned Judges naturally felt themselves 
constrained to interpret the provisions -of 
s. 54, Transfer of Property Act. They 
held that: 

“It is necessary for a transaction to amount toa 
sale that there should be a price paid or promised 
or part-paid and part promised, which means that 
the price must be stated or ascertained at the 
time of the deed”, 

As the price could not be ascertained 
because part of the consideration of the 
transfer consisted of costs of litigation, it 
was held that the price was not ascertain- 
able at the date of the exchange. On this 
line of reasoning the pre-emption suits fail- 
ed. We inthe Punjab are not trammelled 
with the strict language of s. 54, Transfer 
of Property Act, where sale is defined. 
Of course for a transfer of the land in the 
Punjab or elsewhere there must be a price 
or consideration and in the present case 


(6) AI R1930 Lab. 141; 120 Ind. Cas. 683; 31 P L . 
R 388; Ind. Rul. (1930) Lab, 139. 
ss oe Ind. Cas. 757; A IR 1926 Oudh 106;30 W. 
9 93 Ind, Qas. 114; A I R1926 Oudh 368; 13 O L 
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we have a number of cases decided by 
the Chief Court of the Punjab where the 
word ‘price’ has been interpreted in a 
liberal and generous manner and not ac- 
cording to the cast ironjframe of s. 54, 
Transfer of Property Act, which does 
“mot apply to the Punjab. Furthermore, in 
my humble judgment, it is desirable that 
the case-law ofthe Punjab, especially if it 
has the merit of uniformity and is other- 
wise based upon sound legal principles, 
should, as far as possible, be followed so 
that the Courts below as well as the liti- 
gants might know exactly what is the 
settled law ona particular subject in the 
Province. Iam therefore of opinion, hav- 
ing regard to the nature of the transaction, 
the transfer in favour of the vendees was 
a sale and the consideration was the money 
which the vendees had already spent and 
the time and trouble which they had ex- 
pended and were going to devote for the 
benefit of the vendorin order to bring the 
litigation which he had launched to a suc- 
cessful termination. 

Mr. Barkat Ali challenged the finding 
of the lower Appellate Court as regards the 
price. His argument was that on April 11, 
1933, the Pleader for the defendants ven- 
dees had made a statement before the 
Court that the land in dispute was at the 
time of making the statement “ worth 
Rs. 5,000 or Rs. 7,000, but when the agree- 
ment (Ex. D-1) was executed, the price of 
the land was hardly Rs. 1,000, though now 
that the land has been included in the 
abadi, the price have increased. On 
June 16, 1933, the plaintiff himself stated 
that the land in suit was worth Rs. 60 per 
marla, and that this was its market price. 
Dhala, vendor, also stated that ihe price 
of the land is not less than Rs. 10,000. 
The lower Appellate Court considered 
these admissions and discarding them as 
mutually destructive relied upon Exs. D. 
W. 41 and2andD. W. 4-7 which were 


copies of sale-deeds of the land ad- 
jacent to the land in suit. Five of 
these sale-deeds were completed on 


May 24, 1932, and two on May 27, 1932, 
and on their basis the price was Rs. 9,600. 
In this connection it may he noted that 
the registered agreement, as already point- 
ed out, is dated March 4, 1932, and the 
report made by Sardara to the patwari is 
dated August 11,1932. And whatis even 
more important, according to para. 1 of 
the plaint, tLe sale took place on August 11, 
1930. Under these circumstances, I think 
the lower’ Appellate Court was justified in 
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not pinning down the defendant to the 
ee a his Pleader made on April 11, 
1933, but adopted the right course of ascet- 
taining the price upon the basis of the ad- 
mission of the plaintif himself, dated 
June 16, 1933, can n ths paces 
rovided by the sale transactions embodt 
x in Eas. D. W. 4-1 and 2 and D. W. 
4-7. I therefore take it that Rs. 9,600 
was the price of the land, and this being a 
finding of fact based upon evidence, 18 
binding upon this Court in second appeal. 

A contention was raised by the learned. 
Counsel for the appellant that, inasmuch 
as only one of the vendees, namely Dhala, 
son of Makhan, had filed the appeal to 
the lower Appellate Court, and his co-ven- 
dees, namely Maulu, Ghulam and Nathu, 
had not joined him but were merely im- 
pleaded as defendants, the Court below 
should have decreed the appeal to the ex- 
tent of one-fourth share of the appellant 
only and should not have disturbed the 
decree which the plaintiff had obtained 
against the other three vendees in the trial 
Court which had not been appealed against 
and which had therefore become final as 
between the plaintiff and the non-appeal- 
ing vendee defendants. This contention 
was not raised either in the lower Appel- 
late Court or in the grounds of appeal in 
this Court and in second appeal it might 
have been open to this Court not to allow 
the appellant to raise this highly techni- 
cal point for the first time. So far as 
the right of the appellant to maintain his 
suit is concerned, the matter is not of any 
importance now because I accepted the 
contention of the appellant. But as regards 
the question of consideration, the question 
is of importance and I therefore allow- 
ed the Counsel for both parties to argue 
the point, especially as it was a pure ques- 
tion of law appearent on the face of the 
record and did not depend upon evidence. 
The learned Counsel for the appellant re- 
lied upon Chokalingam Chetty v. Seethat 
Achi (9), Rukia v. Mewa Lal (10), Ram 
Prasad Singh v. Mohan Mandal (11) and 
Manendra Keorv. Sat Narain Lal, 44 Ind. 
Cas. 762 (12). With the exception of the 


(96 R 29:107 Ind. Cas. 237; ATR 1927 P C 252; 
551 A7: 40WNI2BI 27LW1;54 ML J 88; 
(1998) M W N 20; 470 LJ136; 320W N 281; IL; 
T40 Rang. 18; 30 Bom. L R 220; 26 A LJ 371 


oo 51 A 63; 111 Ind. Cas. 751; A I R 1928 All. 746; 
L 3 1139. 

aa A I R 1934 Pat. 524; 150 Ind. Cas. 7847 R P 
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last, case, all the other cases deal with 
the provisions of O. XLI, r. 53, Civil Proce- 
_dure Code, and therefore have no applica- 
tion so far as the present case is concerned. 
In Manendra Koer v. Sat Narain Lal, 44 
..Ind. Cas. 762 (12) which was a case under 
O. XLI, r. 4, Oivil Procedure Code, it was 
laid down that: 
“In a case in which one only of several defend- 
ants appeals, the result of the appeal will enure to 
the benefit of the other defendants only if the inter- 


ests of the other defendants are inseparable from 
the interests of the defendant-appellant.” $ 


_ Although this expression of opinion, as 
it stands, is entitled to respect, it may be 
pointed out that in spite of the fact that 
there is a considerable body of case-law 
_on the subject, no cases are mentioned 
in the judgment of the learned Judges. 
Furthermore, the language of O. XLI, r. 4, 
: does not suggest the restriction which the 
learned Judges have sought to introduce 
by the qualifying words “if the interests 
of the other defendants are inseparable 


from the interests of the defendant-appel- . 


-Jants." Order XLI, r. 4, is clearly worded 
and in unambiguous language lays down 
| that where there are more plaintiffs or more 
defendants than one in a suit and the 
decree proceeds on any ground common to 


_ all the plaintiffs or to all the defendants any’ 


one of the plaintiffs or of the defendants 
“may appeal from the whole decree and the 
. Appellate Court may reverse or vary the 
_decree for the benefit of all the plaintiffs 
_or, defendants as the case may be. Inthe 
. present case the pleas in defence raised 
by the vendees defendants were common 
to all of them and, what is more important, 
_the memorandum of appeal clearly men- 
tions O. XLI. r. 4, according to which the 
_appeal was filed in the name of only one 
of the vendees and the other vendee de- 
fendants were advisedly impleaded as res: 
pondents. In these circumstances it was per- 
fectly competent to the appellant to the Court 
‘below to appeal in his own name and 
“the success of the appeal naturally enured 
. for the benefit of the appellant as well as 
his co-vendees respondents, 

In this view I am supported by a very 
` respectable body of judicial opinion to be 
found in Ram Kamal Shaha y. Ahmad Ali 
. (13), Annamalay Chettiar v. Pitehu Ayyar 
: (14) and D. Subbayya v. P. Subbaya (15). 

In the. last mentioned case referring to 
, the. analogous s. .544, old Civil Procedure 
Code, the learned Judges observed that 
*  (18).30 © 429. l 
(14) 28 M 122; 15 M L J 28. 
(15)-30-M 470; 17M L J 119, 
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the decision appealed against should have 
proceeded on any ground common to all 
and that there was nothing in the section 
to warrant the importation of any quali- 
fication. I therefore overrule the conten- 
tion of the learned Counsel for the appellant 
on this point. The result, therefore, is that 
the plaintiff's appeal is allowed on condition 
that the plaintiffi-appellant shall pay the 
sum of Rs. 9,600 in the Court of the learn- 
ed District Judge within a period of two 
months in default whereof the suit shall 
stand dismissed with costs. The appellant 
shall bear his costs throughout, in case the 
price is paid and the appeal succeeds. 
Appeal allowed. 
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SRIVASTAVA AND NANAYUTTY, JJ, 
Nawab SIKANDAR ARA AMINA 
BEGAM—Degrenpant No. J—APPELLANT 
VETSUS 
Nawab HASAN ARA BEGAM — 
PLAINTIFF AND ANOTSER—-DEFENDANT 
No. 2—Responpents 

Pardansshin lady—Document, subject-matter and 
words, of which familiar to pardanashin lady— 
Held, she understood it when explained to herv— 
Words.and phrases—‘Mewa khori” allowance, mean- 
ing of ~Whether same thing as “kharch-i-pandan”— 
Charge and mortgage—Distinction—Document held, 
created charge and not mortgage, and valid without 
attestation—Power-of-atiorney—Held on construction 
that mukhtyar had power to present document for 
registration. l 

The document creating a charge on the property 
of a pardanashin lady of high status, for pin-money 
expenses of her daughter-in-law was written in a 
language fully understood by her. It was a simple 
document relating to a matter with which a lady 
in her position is expected to be familiar. There 
was nothing complex about the village being hypo- 
thecated for payment of the allowance; such words 
as were used formed part and parcel of Urdu langu- 
age,and Muhammadan ladies of rank belonging to 
the Nawabi families of Lucknow, like the executent 
who are in the habit of using high-flown Urdu 
were sufficiently familiar with such words: 

Held, that there was nothing in the document 
which was beyond her comprehension, and that the 
document was satisfactorily explained to and fully 
understood by her when she executed it. Farid-un- 
Nissa v. Mukhtar Ahmad (2), relied on. [p. 73, col. 1] 

There is no difference between an allowance for 

mewa khori and an allowance by way of khareh-t- 
Practically they are synonyms for the 
allowance given to a lady for her personal expenses, 
Nawab Khwaja Muhammad Khan v. Nawab Hussaini 
Begam (1), relied on. [p. 72, col. 1] 
B The chief. distinction between a mortgage and a 
charge is that in the case of a mortgage there is a 
transfer of interest whereas there is no such trans- 
fer of interest in the case ofa fcharge. H Hunter 
v. Nisar Ahmad (3).and Matlub Hassan v. Kalawati 
(4), referred to, [p. 73, col. 2.] i 
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In a document the usual and well-known formal 
terms of a mortgage deed were conspicuous by 
their absence. The instrument did not state it to 
be a mortgage and was not so on the face of it. 
Tt simply created a lien on the property for the 
realization of the monthly allowance; There were 
also no words in the document showing either ex- 
pressly or impliedly that there was the transfer of 
any interest in the property : 

Held, that although the line of demarcation be- 
tween a mortgage and a charge is very often a 
. thin one, yet in the present case it was impossible 
to construe the document as a mortgage but it 
merely created a charge and it would be va'id 
without attestation; 

Held, also that the words “baki-falat jaedad jis 
tarah chahen wasul karlen” used in the document 
did not imply a power of sale but that these words 
were intended merely to give a right to realise the 
money by enforcement of the charge. [p. 73, col. 2.] 

The relevant sentence in a mukhtarnama was 
“Har qism ke dastawezat mohari bilabd wa dast- 
khati khud ha mohakamai registry men dakhil- 
kar ke registry karawen”: 

Held, that the mukhtyar was competent to pres- 
ent the document for registration. [p. 74, col. 1.] 


F. ©. A. against the decree of the Addi- 
tional Subordinate Judge, Lucknow, dated 
April 18, 1933. 

Messrs. Ali Zaheer and Ghulam Hasnain 
Nagvi, for the Appellant. 

Messrs. Hyder Husain, Makund Behari 
Lal and Rabi Shankar, for the Respondent. 

Judgment.—This is an appeal by one 
of the defendants against the decree, dated 
November 18, 1933, of the Additional Sub- 
ordinate Judge of Lucknow ina suit for 
recovery of arrears of allowance in the 
nature of pin-money. 

The admitted facts of the case are that 
the plaintiff was married on February 5, 
1927, to defendant No. 2, the only son of 
the appellant, who was defendant No. 1 
in the lower Court. The parties belong to 
very respectable families. The mother of 
the appellant was the grand-daughter of 
King Wajid Ali Shah of Oudh, and the 
plaintiff belongs to the well-known Shish 
Mahal family being the grand-daughter 
of Nawab Raza Husain Khan, talugdar 
of Behta who is a'tdescendant of Nawab 
Muntazim-ud-daula, the Prime Minister of 
King Amjad Ali Shah. 

The plaintiff's case is that when her 
marriage was settled with defendant No. 2, 
the defendant No. 1 agreed to pay to 
the plaintiff while she (defendant No. 1) 
was alive an allowance of Rs. 125 per 
month for mewa khori, and accordingly on 
March 4, 1926, executed an ante-nuptial 
agreement (Ex. 1) for payment of the said 
allowance during her lifetime and made 
ita charge on her village Gohramau. The 
defendant No. 2 also joined her mother in 
executing” the agreement. She further 
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alleged that after the marriage had taken 
place she was paid the allowance at 
Rs. 125 per month for two months and 
thereafter at Rs. 25 per month for one 
year, but nothing was paid subsequently. 
She accordingly claimed Rs. 6,700 for 
arrears of allowance up to the date of 
suit and Rs, 921-12-0 for interest by way 
of damages at eight annas per cent. per 
mensem, total Rs. 7,621-12. She further 
prayed that in case the defendants failed- 
to pay the amount decreed in her favour, 
the property hypothecated under the deed 
Ex. 1 be sold subject to her charge for 
the allowance accruing due in future. 

Her husband, who was defendant No. 2, 
admitted the claim, but the suit was con- - 
tested by the appellant, who denied the 
execution of the agreement, dated March 
4, 1996. She further pleaded that she was 
an illiterate and pardanashin lady and 
reposed great confidence in the Darogha 
Raza Husain, who was entrusted with the 
management of her property. She suggest- 
ed that if the agreement in question 18 
found to bear the impression of her seal, 
then it might have heen obtained by the 
relations of the plaintiff with the help of 
the said Darogha. She also pleaded that 
the deed Ex. 1 was not validly attested. 
The other pleas raised in defence are 
not material for the purpose of the appeal. 

The learned Additional Subordinate 
Judge after a careful and elaborate dis- 
cussion of the evidence, circumstances and 
probabilities of the case found that the 
defendant. No. 1 executed Ex. 1 by putting 
her seal on it with her own hand, that 
the document was read out and explained 
to her and that it was the outcome of her 
intelligence and free will. He further 
found that the question of attestation was 
immaterial because the document only 
created a charge and was not a deed of mort- 
gage. He accordingly decreed the claim 
for Rs. 6,700 the arrears due during the 
period in suit. He disallowed the claim 
for interest by way of damages, but gave 
the plaintiff future interest on the sum 
decreed at the rate of six per cent. per 
annum from the date of the decree till 
realization. 

The main contention urged in the appeal 
is that the execution of Ex. 1 has not 
been satisfactorily proved. It has been 
argued that the evidence relating to the 
lady affixing her seal on Ex. lis unreli- 
able, and in any case there is no adequate 
evidence of the document having been 
properly explained to her. Before dis- 
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cussing the evidence bearing on this part 
of the cese, we would wish to point out 
that the document is a very natural one 
_and that the initial probabilities are 
strongly in favour of the plaintiff's case. 
We have already remarked that both the 
parties to the marriage alliance, which 
has given rise to this dispute, belong to 
families of rank and high position in 
society. In Nawab Khwaja Muhammad 
Khan v. Nawab Hussaini Begam L. R. 37 
f. A. 152 (1), at page 159* Mr. Ameer 
Ali in delivering the judgment of their 
Lordships of the Judicial Committee re- 
‘marked as follows :~ 

“Kharch-t-pandan, which literally means ‘betel-box 
expenses’, is a personal allowance, as their Lord- 
ships understand, to the wife, customary among 
Mahomedan families of rank, especially in Upper 
India fixed either before or after the marriage, and 
varying according to the means and position of the 


parties, When they are minors, as is frequently 


the case, the arrangement is made between the 


respective parents and guardians.” 

it may be pointed out that there is no 
difference between an allowance for mewa 
khori as it has been described in Ex. 1 
and an allowance by way of kharch- 
i-pandan. Practically they are synonyms 
for the allowance given. toa lady for her 
personal expenses. There is evidence 
showing that such transactions are customary 
in the family of the parties. Nawab Raza 
Husain Khan, P. W. No.3, deposed ~that a 
Similar deed was executed by his wife 
in favour of her daughter-in-law and that 
when he married his daughter he got 
a deed executed in her favour. We have 
little doubt that when the appellant herself 
was married, such a deed was obtained in 
her favour also. When she wes questioned 
about it she stated as follows: 

“It is just possible that my mother, at or before 


my Marriage, got a deed for pandan, expenses 
executed in my favour”. 


“My father-in-law might have executed a deed for 
pandan expenses mentioning therein Rs. 200 per 
month to be paid to me and selling to me promissory 
notes of the face value of Rs, 70,000, My elders might 
be knowing this but Ido not know”. 

Thus it will be seen that she had not 
the courage to deny that such a deed was 
executed in her favour. (Their Lordships 
considered the evidence and continued). 
It was argued on behalf of the appel- 
lant that before the appellant finally con- 
sented to the marriage of her son with 
the plaintiff she invoked the aid of istikhara 
to find out whether the marriage if it 

(1) 37 I A152 at p. 159; 7 Ind. Cas. 237: 14 O W 
eat Soe ae MW N 313:8M LT 
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were to take place, would be duspicious. 
It was pointed out that Ex. 1 shows that 
it was an istikhara mutlaq ond it was 
argued that if there had been any idea 
of her binding herself to the payment of 
a monthly allowance, it was not to be 
expected that she should have invoked 
the aid of istikhara mutlaq without refer- 
ence to the condition of the payment of 
allowance. The argument is, in our opinion, 
altogether fallacious. We understand 
istikhara are of two forms, mutlag and 
muyayad. Istikhara mutlaq or uncondi- 
tional simply meant thatif the verdict . 
was against it no further istikhara could 
be taken. On the contrary in the case 
of isttkhara mugayad if the verdict is 
against it the aid of the istikhara could 
be invoked again by changing the con- 
ditions. The absolute character of the 
istikhara mutlaq does not negative the 
agreement for payment of allowance just 
as much as it does not negative an agree- 
ment for dower, etc., to which also no 
reference was made in the wtikhara. 
Turning now to the evidence relating 
to the execution of the document, there 
is the fact that it bears the impression 
of the defendant No. l’s seal. (Their Lord- 
ships reviewed the evidence and held that 
the document wis executedby the lady). ! 
Next asregards the document being read 
and explained to the appellant, we have 
already remarked that the transaction is 
of the usual type common amongst families 
of the social status of the appellant. The 
deed is written in Urdu which is the mother- 
tongue of the appellant. It is -of the 
common form and does not contain any 
intricate provisions. The appellant’s son, 
Dilawar Husain, deposed that the document 
was read and explained to her before she 
put her seal. Heis corroborated by P. W. 
No. 5, Haider Husain, who was deputed by 
the plaintiff's grandfather to get the deed 
executed and by P. W. No. 7, Kazim 
Husain Khan, son of Darogha Raza Husain. 
It is true that these witnesses were not 
asked in examination-in-chief the details 
about the explanation, but it is significant 
that not a single question was put in 
cross-examination to any of these witnesses 
to suggest that the deed was not 
properly explained. In Farid-un-Nissa v. 
Mukhtar Ahmad L. R. 52 I. A. 342 (2), 
their Lordships of the Privy Council remark- 


(2) 52 I A 342; §9 Ind. Cas. 649;2 OW N 662; AT 
R 1925 P C 204; 49 ML J 758; 47 A 703; 44 O LJ 
531; 23 AL J 1000; 28 O © 338; (1925) M W N 918: 
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ed as follows :— 

“The extent and character of the explanation 
required must depend on the circumstances. 
length, intricacy, the number ond complexity of the 
dispostions, or the unfamiliarity of the subject-matter 
are all reasons for requiring an increased amount 
and efficiency of explanaticn.” 


In the present case the document was 
written ina language fully understood by 
her. It was a simple document relating to 
a matter with which a lady in her position is 
expected to be familiar. It was argued 
that there is nothing to show that the bear- 
ing of the provision for hypothecation of 
property was properly explained to the 
lady. We do not think that there was any- 
thing complex about the village being 
hvpothecated for payment of the allowance. 
It was also pointed out that the document 
contains some Persian and Arabic words. 
Such words form part and parcel of Urdu 
language, and Muhammadan ladies of rank 
belonging to the Nawabi families of 
Lucknow, like the appellant who are in the 
habit of using high-flown Urdu are suffi- 
ciently familiar with such words. Weare 
iherefore, satisfied that there is nothing in 
the document which was beyond her com- 
prehension, andin agreement with the lower 
Court we believe the evidence of the wit- 
-nesses referred to above and hold that the 
document was satisfactorily explained to 
and fully understocd by her when she execu- 
ed if. 


As regards P. W. No. 6, Ali Bahadur, one 
of the attesting witnesses, it is quite clear 
that he had turned hostile. His story of his 
having put his signature as a witness in the 
Court precincis at the request of Raza 
Husain is entirely incredible. We reject 
his statement as altogether false. We 
reject his statement of Musammat Pyari, 
P. W. No. 8, also though she was 
believed by the lower Court. Her story of 
having joined the service of the appellant 
four or ive months before the execution of 
Ex. 1 and having left it three or four months 
after appears tous tobe quite false. She 
is an old resident of Shish Mahal and was 
atthe time of giving evidence employed 
there. She is notan independent witness, 
and we are unable to believe her evidence. 
Taking all the evidence into consideration, 
we are salisied that the intelligent execu- 
tion of Ex. 1 has been satisfactorily estab- 
lished and the document has been fully 
brought home toher. It seems unnecessary 
for us to enter into a detailed examination 
of the evidence of each witness which has 
been carefully analysed hy the lower Court, 
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as we arein substantial agreement with 
its finding on the point. 

The next question is whether the deed 
Ex. 1 constitutes a simple mortgage or 
merely createsacharge. In H. Hunter v. 
Nisar Ahmad, 90. W. N. 900 (3), to which 
one of us was a party, it was pointed out that 
the Chief distinction between a mortgage 
and a charge ins that in the case of a 
mortgage there is a transfer of interest 
whereas there is no such transfer of intér- 
est in the case of a charge. The usual and 
well-known formal terms of a mortgage- 
deed are conspicuous by their absence. 
The instrument does not state it to bea 
mortgage and is not so on the face of it. 
It simply creates alien on the property for 
the realization of the monthly allowance. It 
has been argued that the words “baki falat 
jaedad jis tarah chahen wasul karl n”, 
imply a power of sale which is indicative of 
a mortgage. We are of opinion that these 
words are intended merely to give a right 
to realise the money by enforcement of 
the charge. There are also no words in the 
document showing either expressly or im- 
pliedly that there was the transfer of any 
interest inthe property. In Matlub Hassan 
v. Kalawati, å. I. R. 1933 All. 934 (4) a 
similar question arose with reference to a 
deed of agreement in which the executant 
made provision for a monthly allowance in 
favour of her daughter-in-law and her des- 
cendants from generation to generation. In 
this case their Lordships of the Allahabad 
High Court observed as follows: 

“But it must be borne in mind that a charge is 
not exactly identical with a mortgage and although 
a similar remedy is available, a suit fer the en- 
forcement of a charge is not necessarily the same 
as a suit for saleon the basis of a mortgage-deed. 
One obvious distinction is thata mortgage is for 
a fixed term whereas a charge may be in perpe- 
tuily. In the caseof a mortgage it can be ulti- 
mately redeemed whereas a charge in perpetuity 
cannot be redeemed at all. There is, therefore, no 
question of redeeming a charge but only paying 
up the arrears of maintenance due and preventing 
the sale of the property in execution of decree,” 


Tf this can be a true criterion it is 
obvious that there can be no question of 
redemption in the present case also. We 
have carefully read the document more than 
once. Although the line of demarcation 
between a mortgage anda charge is very 
often a thin one, yet we are satisfied that in 
the present case it is impossible to construe 
the document as a mortgage. We, there- 
fore, agree with the lower Court that it 

(3) 9 O W N 900; 143 Ind. Ces. 692; A I R 1939 
Oudh 336; Ind. Rul (1933) Oudh 194; 8 Luck. 166, 
a) A T R 1933 All. 934; 147 Ind. Cas. 302; 6 R A 
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-merely creates a charge. Ib follows that it 
would be valid without any attestation. Ib 
'.is, therefore, unnecessary to discuss the 
defecis in attestation alleged on behalf of 
the appellant. 

- At the hearing of the appeal the learned 
Counsel for the appellant applied for per- 
mission to urge in support of the appeal 
three additional grounds which were not 
mentioned in the memorandum of appeal. 
Two of them relate to defects in the exe- 
cution, authentication and registration of 
the mukhtarnama Ex. °, dated August 24, 
1898, executed by the appellant in favour 
of Raza Husain, on the authority of which 
the latter had presented Ex. 1 for registra- 
tion. The third ground related to the con- 
struction of the said mukhtarnama. It was 
objected on behalf of the respondents that 
none of these grounds were raised in the 
lower Court and that for this reason the 
plaintiff had not adduced any evidence as 
regards the circumstances attending the 
execution and regisiration of the afore- 
said mukhtarnama, We were of opinion that 
if the objections had been raised in the 
lower Cut it might have been possible 
for the plaintiff to adduce some evidence 
‘which might have made material bearing 
on the objeclions embodied in the first two 
grounds. We, therefore, felt that the appel- 
lant could not be permitted to urge those 
grounds at this stage without prejudice to 
the respondent. We azcordingiy refused 
to. grant permissicn in respect of them. 
Butas regards the third ground, ib raised a 
pure question of law, and we, therefore, 
allowed the appellant to urge it. This 
ground is to the effect that the reg’stration 
of Ex. lis invalid because Roza Husain 
was not competent to present it for re- 
gistration. Exhibit 3 is a copy of the 
mukitarnama executed by the appel 
lant in favour of Raz. Husain and one 
other person. Ths relevant sentence in the 
mulkhtarnama is: 

“Har kism ke dastawezat mohari bilabd wa 


kar ke registry karawen”. 


Obviously there is no point in the 
mukhtar’s being given authority to present 
for registration documents executed by 
themselves. So the use of the word khud ha 
in the above sentence is very unhappy. 
In any case we think that it must be deem- 
ed to qualify only to the word dastkiati 
immediately preceding it. The words 
dastewazat mohart bilabd in the contex; 
must in our opinion be interpreted to refer 
to documents executed by the appellant. 
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We must, therefore, hold that Raza Husain 
was competent to present for registration 
Ex. 1 which had been executed by the ap- 
pellant by affixing her seal to it. The 
Sub-Registrar who registered Ex. 1 seems 
also to have interpreted Ex. 3in the same 
sense when he allowed Raza Husain to pre- 
sent Ex. 1 for registration. We according- 
ly disallow the objection. This disposes of 
allthe contentions which were urged on 
behalf of the appellant at the hearing of the 
appeal. 

The result, therefore, is that we affirm the 
decree of the lower Court and dismiss the 
appeal with costs. 

D. Appeal dismissed. 





LAHORE HIGH COURT. 
Second Civil Appeal No. 43 of 1936 
April 16, 1936 
JAI LAL, J. 
ISHAR SINGH AND OTHERS—DEFRBNDANTS - 
——-APPELLANTS. 
versus 
SADHU SINGH AND ANOTAER—PLAINTIFFS 

AND OTHERS——DEFENDANTS — RESPONDENTS 

Deed—Alteration- Bond not requiring attestation 
—Alteration by substitution of attesting witness— 
Whether material-~Liability of executor—Limita- 
tion Act (IX of 1908), s. 19—Hzecution of bond in 
favour of some persons having equal shares—Acknow- 
ledgment in favour of one—Other persons whether 
entitled to benefit of s. 19. MA 

Where ina bond not requiring attestation the 
alteration consists of substitution of one attesting 
witness in place of another by erasing the name of 
the witness who had originally attested it, the 
alteration is nota material alteration and, therefore, 
it does not affect the liability of the executant on 
the bond. 

There isa clear distinction between addressing 
the acknowledgment of liability to a person and 
acknowledging liability to a person. In order to 
bring his case within limitation, the person who at- 
tempts to enforce his right must show that the 
acknowledgment of liability was in his favour though 
it need not have been addressed to him, as acknow- 
ledgment ofliability to the person who is claiming 
relief may be addressed to another person. Con- 
sequently where an acknowledgment of liability is 
made in favour of only one of the obligees having 
equal shares, the others are not entitled to the bene- 
fit of s. 19, Limitation Act. Mylapore v. Yeo Kay 
(1), explained. 

And the obliges having the benefit of s. 19, is en- 
titled to recover his share only and not the whole 
amount. 


S. C. A. from the decree of the District 
Judge, Lahore, dated October 15, 1935. . 

Mr. Din Dayal Khanna for Mr. V. N. 
Sethi, for the Appellants. 

Mr. Fakir Singh, for the Respondents. 

Judgment.—A bond was executed in 
favour of Sadhu Singh, Oharan Singh and 
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“Dewa Singh by the appellants. The bond 
was for Rs. 1,200. The share of Dewa Singa 
was attached in execution of a money dec- 
ree against him and was purchased by one 
Anant Ram who instituted a suit against 
the appellants and recovered a third share 
out of the amount due on the bond. In that 
suit the plea of the defendants, the appel- 
lants before me, was that they had executed 
a bond but only in favour of Sadhu Singh 
and that Dewa Singh had no interest in it. 
They made absolutely no mention of Charan 
Singh. The suit out of whichthis second 
appeal has arisen was then instituted by 
Sadhu Singh and Charan Singh for recovery 
of the balance of two-third share out of the 
principal amount and interest due on the 
"bond after deducting what had been reco- 
vered by Anant Ram and after giving cre- 
dit for the amount received by them. The 
trial Court dismissed the suit but the learn- 
ed District Judge on appeal has decreed it. 
Only two questions are raised before me 
on behalf of the appellants. One is that 
there has been a material alteration in the 
bond by the plaintiffs Sadhu Singh and 
Charan Singh and, therefore no suit is main- 
tainable on the bond. The alteration in 
question consists of substitution of one at- 
testing witness in place of another by eras- 
-Ingthe nare of the witness who had origi- 
naliy attested it. The object of this forgery 
is not understood but the bond did-not re- 
quire attestation and, therefore, it is con- 
tended and rightly on behalf of the respond- 
ents thet the alteration is not a material 
alteration and, therefore, it does not affect 
the liability of the defendants on the bond. 
I cannot disturb the conclusion of the learn- 
ed Dist.ict Judge on this malier. The second 
question raised on behalf of the appellants 
is -hat in viewof the fact that an sc- 
knowledgment of liability was only in 
favour of Sadhu Singh, he alone is entitled 
to the benefit of s. 19, Limitation Act, and 
that Charan Singh is not entitled. to the 
benefit of that scction and, therefore, the 
suit, so far as it relates io the share of 
Charan Singh is barred by lime. Ibis true 
© that in the plaint no distinction is made bet- 
ween the shares of Sadhu Singh and Charan 
Singh but af the commencement the learn- 
ed Counsel for the respondents argued the 
case on the assumption that both these per- 
sons had equal shares in the amount in suit, 
and this seems to be the case because in the 
previous litigation a third share of Dewa 
Singh was so'd and purchased by Anant 
.Ram who recovered the third share due 
under the bond by virtue of his purchase. 
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It must, therefore, be assumed that the three 
obligees under the bond wers entitled to 
equal shares in the amount of the bond and, 
therefore, Sadhu Singh and Charan Singh 
are entitled to the balance in suit in equal 
shares. 

On behalf of the appellants reliance ig 
placed on a judgment of the Privy Council 
reported as Mylapore v. yeo Kay (1), where 
it has been held that ths acknowledgment 
of liability under s. 19, means lability -to 
the person who is seeking relief in respect 
of which acknowledgment has been made 
or some person through whom he claims. 
The respondents’ Counsel, however, refers to 
the Explanation to s. 19, which provides that 
for the purposes of the section an acknow- 
ledgment need not be addressed to the per- 
son entitled tothe property or right, and 
cites some cases in support of his contention 
but there is a clear distinction between ad- 
dressing the acknowledgment of liability 
to a person and acknowledgment lia- 
bility to a person. In order to bring his 
case within limitation, the person who at- 
tempts to enforce his right must show that 
ihe acknowledgment of liability was in 
his favour though it need not have been 
addressed to kim, as acknowledgment of lia- 
bility to the person who is claiming relief 
may. be addressed to another per- 
son. That is the effect of Mylapore v. Yeo 
Kay (1), read with the Explanation to s. 19, 
Limitation Act. In the present case the 
acknowledgment by the appellants was con- 
tuined in a written statement filed by them 
on April 15, 1931, in the suit which was 
instituted by Anant Ram. In that suit Dewa 
Singh, Sadhu Singh and Charan Singh were 
defendants Nos.1, 2 and 3, respectively. Tue 
appellanis were defendants Nos. 4 to 6 and 
it was stated by defendants Nos. 4 to 6 that 
they had executed a bond for Rs. 1,200, 
but only in favour of defendant No. 2, i. e. 
Sadhu Singh, that they owed nothing to 
defendant No. 1, Dewa Singh. No menticn 
was made of defendant No.3 i. e., Charan 
Singh, but in view of their express state- 
ment that they had executed the bond only 
in favour of defendant No. 2, that is, Sadhu 
Singh, it must be held that they acknow- 
ledged no liability in favour of Charan 
Singh. Charan Singh, therefore, is not en- 
titled to the benetit of s. 19, Limitation Act. 

The next question arises whether Sadhu 
Singh is under the circumstances entitled 
to claim the whole of the balance due cn 
the bond. In viewof the circumstances of 


(1) 14 O 801; 14 I A 168; 5 Sar. 50; 11 Ind, Jur. 397 
(PO). 
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the case that it is not the case of Sadhu 
Singh as set out in the plaint that he is the 
only obligee under the bond and, therefore, 
entitled to recover the whole of the amount, 
and the fact that really the amount was 
due in equal shares to the three obligees, I 
do notthink that Sadhu Singh is entitled 
to recover the whole of the amount, that is, 
including the share of Charan Singh. He 
is entitled, in my opinion, to the benefit of 
sa 19 and the suit, so far as he is concern- 
ed, has rightly been J.eld within time but 
so far Charan Singh is concerned, it must 
be held to be barred by time, and as Sadhu 
Singh is not entitled to recover the whole 
amount but his own share in the bond the 
only decree that I can pass is to modify the 
decree of the learned District Judge by 
directing that the suit of Charan Singh 
shall be dismissed, but there shall be a dec- 
ree in favour of Sadhu Singh for Rs. 367-8-0 
with costs on that amount in the Court of 
the District Judge. In this Court the par- 
ties shall bear their own costs. 

D. Decree modified. 


ee 


NAGPUR HIGH COURT 
Second Civil Appeal No. 226-B of 1933 
March 3, 1936 


Boss, J. 
NARAYAN alias VISHNOORAM 
GUJRATHI—APPELLANT 
VETSUS 
MARUTI— RESPONDENT 

Transfer of Property Act (IV of 1882), ss. 53, 92 
—Sale for inidequate consideration—Whether neces 
sarily means that sale is unreal—Sale real—Pur- 
chaser's right of suwsrogation—Mazxim~In pari delicto 
and ex dolo mali non oritor actio—Scope of —Morims, 
if apply to transactions which can be enforced un- 
less avoided under s. 53. 

The fact that the consideration is grossly inade- 
quate does not necessarily mean that the transaction 
is an unreal one. Where the gale is real, the 
transaction is valid until it is avoided by a person 
having the right to-do sounder s. 53, Transfer of 
Property Act, In such cases there is a right of 
subrogation, Ramprasad v. Seth Jaskaran (2), relied 
on, Gulzari Lal v. Aziz Fatima (3), distinguished. 

The equitable maxim of in pari delicto and the 
related one of ex dolo maii non oritor actio are 
limited in their application. They apply to illegal 
or immoral transactions, or to others which it would 
be against public policy to countenance. It is im- 
possible to hold that the transaction which the law 
itself is prepared to uphold andenforce, unless it is 
avoided by a person or class of persons given the privi- 
lege to avoid it under s. 53 of the Transfer of Pro- 
perty Act, can fall within the meaning of thess 1ule3. 

C. A. from the appellate decree of the 
Court of the Third Additional District Judge, 
Amraoli, ‘dated July 26, 1933, inc. A. 
No. 34 of 1933 confirming the decree, 
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of the Subordinate Judge, Second Class, 
Yeotmal, in ©. S. No. 174 of 1932. 

Mr. T. L. Sheode, for the Appellant. 

Mr. R. N. Padhye, for the Respondent. 

Judgment.—The plaintif sues for 
Rs. 1,118-8-0 together with interest on it. 
One Atmaram was the owner of field No. 8-2, 
He mortgaged it to Bapusha who eventually 
sued on his mortgage. On April 12, 1929, 
Bapusha obtained a preliminary decree 
for foreclosure for Rs. 1,118-8-0 payable 
on October 12, 1929. On June 21, 1929, the 
mortgagor Atmaram, sold this field to the 
plaintiff subject to the mortgage. On 
October 5, 1929, the plaintiff deposited the 
decreta] amount in Court, and obtained a 
receipt from the Naib Nazir. In the mean- 
while one Mansoor had also obtained a 
decree against Atmaram in O. S. No. 657 of > 
1927. In execution, he attached the mort- 
gaged field. The plaintiff filed an objection, 
but lost, and on October 10, 1930, the Court 
ordered the field to be sold subject to the 
mortgage. 

The defendant who had also obtained a 
decree against Atmaram applied for per- 
mission to bid at this auction. This was 
granted on condition that he bid “over and 
above the decretal amount, and subject to 
the mortgage lien.” He did so, and on 
December 23, 1930, purchased the property. 

After this, the plaintiff, who had lost in 
the objection proceedings, filed a declaratory 
suit, Civil Suit No. 15 of 1931, in which he 
impleaded the defendant. The suit was 
dismissed on the ground that the sale of 
June 21, 1929, to the plaintiff was a fraudu- 
lent transaction, but it was also held in 
that suit that the plaintiff had paid the 
Rs, 1,113-8-0 into Court in satisfaction of 
the mortgage. The plaintiff now sues for- 
this amount, and the interest on it, and 
claims either right to be subrogated to the 
mortgagee whose mortgage he has satisfied, 
or in the alternative a charge on the 
property, or at least a personal decree. 

The right to subrogation is given in 
s. 92 ofthe Transfer of Property Act to the 
persons referred toin s. 91. Among the 
persons thus referred to there, are those 
who have an interest in the mortgaged . 
property or in the right to redeem. The 
plaintiffs right in this case is founded on 
his purchase, dated June 21, 1929, and the 
whole question in appeal turns on the 
character of this purchase. 

It was held in Civil Suit No. 15 of 1931, 
that it was a fraudulent transaction, but 
everything depends upon what this means. 


‘If the sale was unreal, then the plaintiff 
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obtained no interest in either the property, 
or {hs right to redeem, and sə would have 
no right to subrogation. But if the sale 
was avoided under s. 53 of the Transfer of 
Property Act, then it does not necessarily 
follow that the sale was an unreal transac- 
tion, for a real transaction which passes a 
Valid title can still be avoided under that 
section. Such transactions are perfecily 
good till avoided by the persons given a 
right to do so under s. 53. The difference 
is a real one tLough, as Sir Lawrence 
Jenkins observed in Mina Kumari Bibi x. 
Bijoy Singh (1), it is often slurred. In this 
case the distinction is so important that 
the entire appeal turns upon that one fact. 

It isnot easy to determine exaclly what 
the learned Judge in Civil Suit No. 15 of 
1931, meant by a fraudulent transaction. 
In one place in h's judgment ke holds 
that the object was to “shield the property” 
from tke vendor's creditors. Ordinarily 
that would mean an unreal transaction. 
The issue was definitely raised, and the 
sale was challenged as bgus cn the ground 
that no consideration passed, and that the 
vendor himself had paid the Rs, 1,113-8-0 
in satisfaction of the morigage, though he 
did it through the ‘present plaintiff. The 
issue framed was “is the sale genuine or 
is ita fraudulent and bogus transaction as 
alleged by the defendant”. The finding 
was that the plaintiff had advanced the 
money from his own pocket, and not the 
vendor. It was held that this part of the 
consideration was ‘eal, though the re- 
mainder amounting to Rs. 386-8-0 was what 
the learned Judge called “bogus”. Ordi- 
narily it is difficult to see why a man would 
spend as large a sum as Rs. 1,113-8-0 from 
his own pccket over a properly from which 
he was to derive no benefit whatever. The 
suggestion made here for the first time that 
this sum was secretly returned has not only 
no foundation on the record, but was ex- 
pressly negatived in the former suit for the 
learned Judge held : 

“the defendant was deeply indebted, and I do not 


think he could have such a big sum with him at 
that time”, 


Then again the finding that the considera- 
tion was described as grossly inadequate 
does not necessarily mean that the transac- 
tion was an unreal one. The finding in that 
Buit was that the property transferred was 
worth Rs. 2,200 and that the plaintiff paid 
Rs. 1,113-8-0 for it. But he was running a 

(1) 44 C662 at p, 670; 40 Ind. Cas. 2i2;1PL W 
425; 5 LW 711; 32 M L J 425; 21 O W N 585; 21M 
LT 34415A LJ 382; 250 LJ 508; 19 Bom, L R 
424; (1917) MW N 473; 441 A 72 (PO), | 


NARAYAN v, MARUTI. (NAG.) 


E 
large risk in purchasing it at all. The 
finding is that he shared his vendor s inten- 
tion of defrauding the former’s creditors, 
and as he knew his vendor had no money, 
he ran a grave risk of losing both, his 
money and the property. 

I confess it is ditficult to follow exactly, 
what the learned Judge meant to hold, but 
the two facts which he finds, namely that the 
plaintiff actually paid Rs. 1,] 13-8-0 for pro- 
perty worth Rs. 2,200 in the circumstances 
mentioned above, and his subsequent 
finding that the transaction was “voidable 
at the instance of defendant No. 2” given 
in the face of the issue and plea that it 
was bogus, and, therefore, void from the 
beginning, appear to indicate that the find- 
ing in that suit was that the sale was real. 

If that is so, then it cannot be questioned, 
in this case. The matter is final between 
the parties to this suit. Ib also concludes 
the appeal. Ram Prasad v. Seth Jaskaran 
(2), decides that there isa right of sub- 
rogation in such cases. I respectfully 
agree. A number of cases have been cited 
on behalf of the defendant-appellant. But 
only one need be considered, namely 
Gulzari Lal v. Aziz Fatima (3). The rest 
all deal with transactions which were unreal 
and so are notin point here. With respect 
to the Allahabad case, the finding at 
page 376* is that ae 

“these documents upon which the plaintiii is now 
suing were declared to be totally void, and this point 
being settled, it seems to us impossible for the 
plaintiff in the present suit to argue that by rcason 
of having discharged these prior bonds he is entitləd 
to any priority against the lady.” 

From the portions italicised by me, I 
can only conclude that the transfer tuere 
was also unreal. If not, then with all due 
respect, I prefer the view of the Nazpur 
Judicial Commissioner's Court. ee 

The equitable maxim of in pari delicto 
upon which the learned Advocate for the 
defendant relies, and the related one of 
ex dolo mali non oritor actio are limited in 
their application. They apply to illegal or 
immoral transactions, or to others which 
it would be against publie poliev to 
countenance. It is impossible to hold that 
the transaction which the law itself is 
prepared to uphold and enforce, unless it 1s 
avoided by a person or class of persons 
given the privilege to avoid it under s. 53 
of the Transfer of Property Act can fall 


(2) 2L N LR 21; 82 Ind. Oas. 489; ALR 1925 Nagi 
3 


(3) 41 A 372; 5C Ind, Cas, 375;17 A L J 357;1U P 
L R (A) 156. 


~ ¥Page of 41 A,— Hd]. 


within the meaning of these rules. I am of 
opinion they have no application in a case 
of this kind. 

The appeal is dismissed with costs. 

N. Appeal dismissed, 





LAHORE HIGH COURT. 
Civil Revision Petition No. 706 of 1935 
February 17, 1936 

° JAI LAL, J. 

Musammat BUNLO AND ANOTHER— 
PLAINTIFFS — PETITIONERS 
vETSUS 
Musammat NIHATO AND OTHERS— 
DEFENDANTS—OppcsiTe PARTIES 

Punjab Courts Act (VI of 1918), s. 41—Question of 
custom depending upon interpretation of paragraph 
in Customary Law of District and not on evidence 
—Certificate for second appeal, if required—Custom 
(Punjab)—Successton—Kangra District—Sister and 
sister's son whether succeed to deceased proprietor. 

It is doubtful whether a certificate is necessary 
to enable the plaintifis to file a second appeal 
in the High Court where the question of custom 
does not depend upon any evidence but only on 
the interpretation to be placed on a certain. 
para. in Customary Law of the District. Sohnu v. 
Bahga (1), relied to. 

Under Customary Law of Kangra District, sister 
and sisters son do not succeed to the deceased 
proprietor. 

C. Rey. P. from the order of the Senior 
Sub-Judge, Kangra, dated July 6, 1935. 

M. Mehr Chand Mahajan, for the Peti- 


Judgment.—This judgment will dispose 
of Civil Revision No. 708 of 1935 and Civil 
Appeal No. 1741 of 1935. The petitioners 
in the oné case and the appellants in the 
other instituted a suit for declaration and 
for pre-emption claiming 1o be the next 
heirs of the vendors. Both the Courts below 
have held that assuming that thev establish- 
ed their relationship, which it was found 
they had failed to do, under the Castomary 
Law of the Kangra District, they were nct 
entitled to succeed to.the vendors. An 
application for a certificate under s. 41, 
Punjab Courts Act, was refused by the 
lower Appellate Court ond consequently a 
petition for revision has been presented 
in this Court against that order and an 
appeal has been presented on the merits. 

It is doubtful whether a certificate was 
necessary ab all to enable the plaintiffs to 
file a second appeal in this Court because 
the question did not depend upon any 
evidence but only on the interpretation to 
be placed on para. 54, Oustomary: Law of 
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the District. It could not, therefore, be 
asserted that the evidence on thé question 
was conflicting. This was the view express- . 
cd bya Division Bench of this Court in - 
a Letters Patent Appeal No. 167 of 1926 
reported as Sohnu v. Bahga (1), in which 
the question of the interpretation of the 
same paragragh of the Customary Law 
was involved. That case, however, is also 
an authority against the appellants on the 
merits. It was held in that case ‘that 
para. 54 was exhaustive on the subject of 
succession of sister’s sons. The plaintiffs 
are sister and sister’s son of the vendors 
and according to para. 54, they are not > 
entitled to inherit the estate of the vendors. 
The matter, therefore, is concluded by an 
authority which I am bound to follow, and’ 
I dismiss boih the appeal and the petition 
for revision. The appellants shall pay the 
costs of the appeal. The parties shall 
bear their own costs of the petition for 
revision. 
Appeal and petition 

D. dismissed. 
(1) à I R 1931 Lah. 433; 135 Ind. Cas, 54; Ind. Rul, 
(1932) Lah. 38. - 
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SIND JUDICIAL COMMISSIONER'S > 
COURT | 


R 
Criminal Revision No. 271 of 1935 
May 21, 1936 
Davis, J. C. "AND Logo, A. J.C. . 
Kazi KARIMULLAH—A ppLicant 
Versus 
GHULAM RASULSHAH AND OTHERS— 
OPPONENTS ; : 
Penal Code (Act XLV of 1860), s. 76—Ignorance of 
law—Police Officers handing over. property to State - 
Police under mistake of law —- Whether excusable— . 
Extradition Act (XV of 1903), s. 22—Offencein State - 
—Information lodged in Sind Police Station— Sind 
Police, if can search without intervention of Magis- 
trate—Property recovered, if can be handed over to | 
State Police before producing it before Magistrate. 
Section 76, Penal Code, applies to mistakes of fact 
and not to mistakes of law and ignorance of law is no , 
excuse, Where, therefore, the British Police Officers im 
an extradition case hand over the stolen property ` 
wrongly to the State Police Officers instead of to 
the Magistrate undera mistake of law, even if they 
act in good faith, there is no excuse. S 
Held, that on the mere lodging of information at a 
Sind Police Station by a State Police Officer of an 
offence having been registered in Khairpur State 
without the intervention of a Magistrate, the Sind 
Police Officers cannot enter the house and search either | 
persons or property, Norcan they hand overthe | 
property recovered to the State Police before pro~ 
Sed it before a Megistrate and obtaining his 
orders, 


Mr. Rewachand V. Thadani, for the 
Applicant. ; 
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- Mr. Partabrai’D. Pimwani, for the Crown. 

M:. Kishinchand H. Nagrani, for 
Khairpur State. 

Mr. Gopaldas Lala, for Opponents Noa. 4 
and 5. 

Davis, J. C.—This is an application in 
revision against an order of the City Magis- 
trate, Karachi, dismissing under s. 203, 
Criminal Procedure, Code, a complaint of 
offences under ss. 451, 380, 392 and 120-B, 
Indian Penal Code, against two Police Off- 
cers of the Khairpur State Police and two 
Police Officers of the Sind Police, Khan Sahib 
Ghulam Akbar, Inspector, Baghdadi Police, 
and Mirza Mirzadin, Sub-Inspector, Bagh- 
dadi Police, and one Muhammad Hussain, 
said to be agamindarin Khairpur State. 
The case of the applicantis that his daughter, 
Musammat Ghulam Fatma, was married to 
one Nazar Hussain, a Police Sub Inspector 
of Khairpur State. The marriage was un- 
happy aud her husband divorced her and 
she returned to her parents at Hyderabad 
wearing one gold nose ring, one gold ring 
and one pair of earrings. Krom Hyderabad 
she came with her parents to Karachi. On 
the morning of May 13, 1934, in the appli- 
cant’s absence tke two Khairpur State 
Police Officers and two British Police Officers 
accompanied by Muhammad Hussain, bro- 
ther of Nazar Hussain, the Sub-Inspector of 
Khairpur State Police, and husbard or for- 
mer husband of the girl, searched the 
applicants house, searched the persons of 
ths females of the family, removed by force 
the gold nose ring from the person of 
Ghulam Fatma and took away this nose 
ring and a gold ring and a pairof gold ear- 
rings. This wes done in the presence of two 
mashirs. 

The applicant petitioned the Khairpur 
State authorities in vain, and eventually on 
November 8, filed a complaint under ss. 451, 
380, 392 and 120-B, Indian Penal Code, 
against the State and Sind Police Officers 
and the brother of the Sub-Jnspector who 
had married the girl. The principal grounds 
of ihe applicant’s complaint were that the 
search was illegal and was not justified 
either under the Orimina] Procedure Code or 
the Extradition Act; the property seized 
should, in any case, have been sent to the 
Court of the City Magistrate, Karachi, and 
should not have been handed over to the 
Khairpur State Police, and that the officers 
of the Sind Police illegally aided and abet- 
ted the illegal acts of the State Police, and 
that the complaint of house-breaking and 
theft, presumably- registered in the Khair- 
pur State which the State Police Officers got 
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entered by the Inspector of the Baghdadi 
Police Station in his station diary, w.8 not 
a genuine complaint at all but made to 
get back the ornaments from the girl and 
indirectly compel her to return to her hus- 
band. 

The City Magistrate dismissed the com- 
plaint holding that the Sind Police Officers 
acted in good faith, and that the illegality 
they committed, which to him was patent, 
was in not sending the property seized to 
the Magistrate and in handing it over to 
the State Police. So far as the State Police 
Officers and the brother of the husband of 
the girl are concerned, the learned Magis- 
trate held that they were merely present at 
the search and that their presence was 
legalised by the presence of the Sind Police, 
We adjourned the first hearing of this ap- 
plication for the State Police to ne represent- 
ed. They have been represented by learncd 
Counsel who has given up copies of all 
papers that were required, and has stated 
quite frankly that it has now been ascertain- 
ed that the action of the Khairpur State 
Police had a conventional and not a legal 
basis, and that their conduct would in future 
be guided strictly by the provisicns of the 
Extradition Act, the Rules framed there- 
under and by the arrangement entered into 
with the Bombay Government, whereby, 
when extradition proceedings have been 
initiated, arrangements would be made for 
property believed to be stolen or the subject 
of an offence to be sent to the Magisirate 
having jurisdiction, and would be returned 
according tothe arrangement after three 
months, an arrangement, we would observe, 
far more reasonable and moderate than that 
which hitherto the State believed to have 
existed and under which their Police Oifcers 
had acted. 

So far as the officers of the British 
Police are concerned, they have heen re- 
presented also, and on their behalf the Sub- 
Public Prosecutor admits that there hag 
been a most unfortunate mistake, that they 
misread the Notification of the Government 
of India in the Foreign and Political Depart- 
ment dated July 20, 1925, which contains 
rules made under s. 22, Extradition Act, 
1903, and they dealt with the Police Nazim 
or Head of the State Police as they could 
have dealt with a British Police Officer from 
another District in British India under - 
s. 166, Criminal Procedure Code, and hand- 
ed over to him the property, the subject of 
the alleged offence, In this, it is now 
admitted they were wrong. But tke princie 
pal question before usis whether assume 
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irg that both the State Police and the Sind 
Police acted under a mistake of law, we 
should interfere. The learned Magislrate 
foun i that the Sind Police Officers acted in 
good faith, and with this conclusion we 
agree, but ignorance of law is no excuse. 
Section 76, Penal Code, in the Chapter of 
General Exceptions, applies to mistakes of 
fact and not to mistakes of law. It has 
not been made clear tous thatthe Police 
Officers observed the provisions of s. 165, 
Criminal Procedure Code, or that they could, 
before extradition proceedings had been 
started, or a Magistrate had taken cogniz- 


ance of the complaint, enter the house of the. 


applicant and search as they did. The 
Commissioner in his memorandum of Octo- 
ber 13, to the District Magistrate of Karachi, 
was of the opinion that the Khairpur State 
Police adopied a very improper course in 
searching the house of the woman and the 
Local Police were very unwise to assist them. 

In each of the offences, however, alleged 
against them, s. 451, Penal Code, house 
trespass, to commit an offence, s. 350, Penal 
Code, theft in a building, s. 392, Penal 
Code, robbery, mens rea is an essential 
element, and at the end of his arguments the 
learned Advocate forthe applicant being 
constrained to concede the absence of mens 
rea was prepared to reduce his charge from 
theft, robbary, criminal trespass and crimi- 
nal conspiracy, to one under s. 63, District 
Police Act. We are, however, by no means 


= satisfied that the only illegality, consisted, 


as the learned City Magistrate found in 
the handing over of the property to the 
State Police. It has not been shown to 
us that on the mere lodging of information 
at a Sind Police Station by a State Police 
Otficer of an offence having been registered 
in Khairpur State, without the intervention 
ofa Magistrate, the Sind Police Officers 
could enter the house and search either 
persons or property. It is tous clear, how- 
ever, that as the result of long established 
practice, which had assumed the form and 
force of a convention, the Sind Police 
believed they were acting in accordance 
with rules made under the Extradition Act. 
In this they were clearly mistaken, but we 
think this is now a case in which no useful 
purpose would he served hya further in- 
quiry for it is not likely that such a mistake 
will occur again. 

From the letter of the Minister of 
Khairpur State dated December 17, 1934, 
it appears that the Minister thought the ac- 
tion of the State Police Officers lawful under 
the rules made under the Extradition Act, 
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1903 (XV of 1903), ands. 1202 of the Bom- 
bay District Police Manual, Vol. 3, p. 717. In 
reply to this letter, the Secretary tothe Agent 
to the Governor-General, Punjab States, in 
his letter, dated January 9, 1935, said that if 
tue stolen property had been taken away 
by the Khairpur State Police, an irregula- 
rity in procedure had occurred, as it should 
have been made over to the District Polite 
who could have transferred it along with 
the accused to the State. In his letter of 
January 23, the Minister, Khairpur State, 
stated that the normal procedure based on 
long standing practice had been followed, 
but that, there was noclear authority for 
the practice, but stated as his opinion that 
it would be better if such property were 
always produced beforea Magistrzt2, and his 
orders obtained before it was banded over 
to the State Police. 

In his letter of February 9, the Secretary . 
to the Agent to the Governor-General re- 
plied that the practice of temporary trans- 
fer of either person or property was purely 
informal and had no legal sanction and 
should not be countenanced. In his letter, 
dated February 14, 1935, the Minister replied 
that ke had given orders for the discontinu- 
ance of the practice, that in any case ii 
applied only to property und not to per- 
sons, and that he would retain the pro- 
perty taken until orders were received 
on his application for extradition. In the 
meantime, the City Magistrate, Karachi, held 
a preliminary inquiry on the complaint filed 
by the applicant and submitted a report to 
the District Magistrate, Karachi, dated Janu- 
ary 28, 1935. From the papers before 
him, the District Magistrate came to the 
conclusion that the dispute was of a civil 
nature and stated that he considered an’ 
order of extradition undesirable. In their 
letter, dated May.17, the Bombay Govern- 
ment refused to permit the extradition of 
the girl on the ground that the dispute was 
of a civil nature, and on October l, they 
again refused, and we are informed that 
the Minister, Khairpur State, has now 
Passed orders that the ornaments taken 
should be returned. The Oity Magistrate 
in his report dated February 1, wrote: 

“It also looks as if the object of the complaint in 
the Khairpur Courts was not so much the restitu- 
tion of stolen property andthe punishment of the 
thief asthe bringing of pressure on the family for 


the restitution of a recently married wife who hag 
disagreed with and left her huspand;” 


and we cannot fail to observe that the girl 
was married to a Sub-Inspector of Pclice 
in Khairpur State which may to some extent - 
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explain the acts of his brother Police Offi- 
cers in the Khairpur State. We would also 
point out that the Sind Police entered in 
the station diary the report of an offence 
under s. 457, Penal Code, as well as under 
s. 380, Penal Code. We think that the 
facts set out above both explain the mis- 
take of the Sind Police Officers and of the 
State Police Officers, and emphasize the 
wisdom and the necessity of those form- 
alities which the Extradition Act and the 
rules thereunder require to be observed be- 
fore persons or property are surrendered, 
and we would point out that the Govern- 
ment Resolution of the Bombay Government 
dated September 19, 1935, which authorises 
the entering into with thé Khairpur State 
of an arrangement similar to the arrange- 
ment withthe Baroda State, would not 
have authorized the handing over of the 
property to the State Police Officers in the 
manner this property was handed over. We 
think, under the circumstances, the Magis- 
trate was right in dismissing the complaint, 
and we dismiss this revision application 
accordingly. We direct a copy of this order 
to be sent to the Chief Secretary, Sind 
Government. 

N. Application dismissed. 





NAGPUR HIGH COURT 
Second Civil Appeal No 63 of 1933 
March 18, 1936 
STONE, O. J. AND Nrroai, J. 

Seth NAW NITDAS—ApprELLANT 

versus 
NARSIDAS AND OTHERS —DEFENDANTS— 


RESPONDENTS 

Easements Act (V of 1882), s. 13 (e)—Easement of 
necessity—~When} available~T'wo contiguous plots A 
and B —Owner of A passing over plot B to go to 
public lane before partition—Owner of A having an- 
other passage also—Hasement of necessity, if can be 
claimed against plot B.- 

Under s. 13 (e), Easements Act, the question is not 
what was the practice at the time of partition, but 
what were the necessities vof the case at the time of 
partition, If at the time of partition as a conse- 
quence of the mode of partition the land had been 
so divided that a portion could not be used with- 
out recourse to a rightof way over another porticn, 
then s,13 of the Easements Act will operate to create 
aright of way of necessity. 

Where, therefora a piece of land is partitioned in 
two contiguous plots A and B and before partition 
the owner of plot A was using plot B to pass over 
to a public lane, but there was also anothsr passage 
for him without passing over plot B, he cannot 
claim an easement of necessity over plot B. 


S. O. A. from the appellate decree of the 
Court of the District Judge, Khandwa, dated 
October 8, 1932, in O. A, No. 77 of 1932, 
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conirming the decree of the Court of the 
Sub-Judge, First Class, Khandwa, dated 
April 30, 1932, in G. S. No. 133 of 1930. 

Mr. K. B. Tare, for the Appellant. 

Mr. M. R. Bobde, for the Respondents. 

Judgmsent.—This is an appeal by the 
plaintiffs from the judgment in appeal of 
the District Judge, Nimar. The claim 
is for a declaration that the plaintiffs are 
entitled to the freo and unrestricted user of 
a right of way over a certain strip of land. 
There is also a claim for possession and 
fcr a permanent injunction. Ths point can 
be shortly stated as follows. Prior to 1925 
a family owned a cercain area of land in 
common. In 1925 part of this property was 
divided up amongst various members, and 
the strip known as A FED which was 
allotted to the share of Ali Ahmad was 
sold to the defendants on July 9, 1930. The 
block described in the plaint as ABC D 
was allotted to the share of Ali Bahadur 
who sold it to the plaintiffs on November 
28,1927. To the south of both A FED 
and A B C D which were contiguous plots 
there rémained an area undivided. That 
area Was Occupied, as to most of it, by 
a house. On the east and south of that 
house was a passage. To the northof the 
undivided part was a passage and then 
the plaintiffs’ yard and house and further 
to the west was a passage, a yard, a latrine, 
then a yard and then the defendant's house. 
Opening out from the yard is a passage 
leading to the public lane in the yard of 
the plaintiffs’ house is a latrine. 


The question is what are the plaintiffs’ 
rights as regards a right of way which will 
enable them to have that latrine cleaned 
by a sweeper who will have to go for that 
purpose through some passage in order to 
get to the public lane. 


- Before the lower Appellate Court the 
plaintiffs appear to have based their claim 
on an express grant, but the learned 
Appellate Judge observes that they did 
not state in any c:ear way upon waat they 
founded their right on an easement. Irom 
the tenor of the judgment it would appear 
that ib was on the basis of an express 
grant that the case was argued in the 
lower Appellate Court. Before us thé 
easement has been funded upon s. 13, 
cl. (e), alternatively cl. (f) of the Ease- 
ments Act. Clause (f), in our opinion, does 
not avail the plaintiffs because it relates 
io continuous easement, and this, in our 
opinion, is not A conlinuous easement, 
Clause (e) remains. 
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Clause (e) is as follows: 

“Where a partition is made of the joint property 
of several persons :— 

(E) If an easement over the share of one of them 
is necessary for enjoying the share of another of 
them the latter shall be entitled to such easement.” 


Now it is said that at the time of the 
partition the way that was in fact used 
for the purpose of cleaning the latrine in 
question was through the open yard of 
what is now tke defendants’ property 
through the covered passage opening into 
that cpen yard and thence to the public 
lane. It is said that as that way was in 
existence at the time of partiticn it should 
be implied from that, in conjunction with 
the provisions of s.13 of the Easements 
Act, a right of way was created in favour 
of the plaintifis’ land over the defendants’ 
land or rather over the land of the pre- 
decessor-in-title of the defendants. 

In our opinion, as a matter of law this 
is not correct. It is not a question of what 
was the practice atthe time of partition, 
but what were the necessities of the case 
at ihe time of partition. Jfat the time of 
partition as a consequence of the mode of 
partition the land had been so divided 
that a portion could not be used without 
recourse to a right of way over another 
portion, then s. 13 of the Easements Act 
will operate to create a right of way of 
necessity. It does not say that because at 
the time of partition there was the practice 
of going over a certain way from one part 
to the other part of the property, that right 
of way, after partition, should be deemed 
to exist in favour of the part which pre- 
viously used it. What the clause says is 
that if an easement over the share of one 
is necessary for enjoying the share of 
another, then the latter shall be entitled 
‘to such easement. Here there was nothing 
to prevent-the person who got the plot defined 
as A BC D from getting to the public lane, 
piz., ihe passage that crossed the undivided 
plot. As he was thus able to get to the 
public lane without crossing AF E D, an 
easement over A F E D was not necessary 
for the enjoyment of A BC D. 

Apart from this point arising on the 
construction of s, 13 of the Easements Act 
and assuming for the purposes of the argu- 
ment. that the construction of s. 13 (e) 
eontended for is correct, still on the merits 
the trial Court came to the conclusion that 
in point of fact, the right of way now 
claimed had never been exercised at all, 
or if it had been exercised at all, it was upto 
the date of partition only for a trifling 
length of time amounting to months, and 
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that upto or at any rate shortly before 
the time of partition in 1925 the way that 
was used was across the part. that after 
partition remained undivided. Corsequ- 
ently the trial Court not unnaturally came to 
the conclusion that that was the way that 
the person to whom was given A B C D 
should have resorted to after partition. He 
should’ have gone over the old way across 
his own property instead of going ever 
the new way across the property of somc- 
body else. That being so, the point raised 
before us, 7. e» that there is an easement 
of necessity, fails and no other point of 
law arises, in our opinion, inthis case. 

'’he appeal accordingly fails and is dis- 
missed with costs. FO 

N. Appeal dismissed. 
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LAHORE HIGH COURT 
Civil Reference No. 76 of 1935 
May 11, 1936 
JAI DAL, Je 
ROSHAN LAL—PLAINTIFF 
VETSUS 
Musammat VIDYA WANTI AND CTHERS— . 
A T Art. 45—Award 
, Sch. I, . 45 Awe 
pence pene pee ander Art. 45—Whe- 


her admissible in evidence. . 
Where an award partitioning a properly is not pro- 
perly stamped under Art. 45, Stamp Act, it 1s not ad- 


a apap pai pantie 
™O. Ref. drom the Collector, Attock, dated 


December 14, 1939. o, 

Diwan Ram Lal, for the Plaintif. - 

Mr. Ram Lal Anand, II, tor the Defend- 

ts. 
*Order.— This is a reference under s. 61, 
Stamp Act, made by the Collector of Attock 
District. An award was made by Mr. Jag- 
dishwar Nath, an arbitrator appointed by 
the parties otherwise than by an order of the 
Court in the course of a suit. By this award, 
the arbitrator partitioned the joint prc- 
perty of the three persons who had made the 
reference to him in equal shares. The total 
value of the property was estimated at 
Rs. 18,000. Subsequently, one of ihe 
parties made an application to file the award 
in Court and the Senior Subordinate Judge 
of Attock at Oampbelipur directed that the 
award be filed in Court and passed a decree 
in accordance therewith. The aw ard bore 
a stamp of Rs. 14 whereas according to the 
Collecter the proper stamp duly ghould 
have been Rs. 90. It is thus claimed that 
there is a deficiency cf Rs. 76. The calcula- 
tion of Rs. 90 əs stamp duty has been made 
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under Art. 45 of the schedule to the Stamp 
Act which provides that duty on an instra- 
ment of partition shall be the same as on a 
bond for the amount of the value of the 
separated share or shares of the property. 

It further provides that the largest share 
remaining after the property is partitioned 
(or if there are two or more shares of equal 
value and not smaller than any of the other 
Shares, then one of such equal shares) shall 
be deemed to be that from which the other 
shares are separated. The Collector is 
therefore of opinion that the duty as on a 
bond should be calculated on Rs. 12,000, the 
value of the two shares separated from the 
third share. Article 15 of the Schedule to the 
Stamp Act relates to duty ona bond, but 
this article has been amended by a local Act 
according to which stamp duty on a bond 
should be Rs. 7-8-0 tor the first Rs. 1,000 
and Rs, 3-12-0 for every Rs. 500 or part 
thereof in excess of Rs. 1,000. Calculated 
in this manner the duty on the award in 
questicn should have been Rs, 90, and there 
is, therefore, a deficiency of Rs. 76. This is 
admitted to be correct by the learned 
Oounsel for Roshan Laland Musammat Vidya 
Wanti, etc., who were parties to the arbitra- 
tion. The arbitrator has not appeared be- 
fore me as he is reported to be dead. The 
learned Government Advocate has appeared 
for the Crown and has supported the opi- 
nion of the Collector. 

Iam of opinion that the award should not 
have been admitted in evidence without the 
payment of ahigher duty and penalty and 
that the higher duty should have been 
Rs. 90, and as the document is insufficiently 
stamped, I direct that a copy of this declara- 
tion and the award shall be sent to the 
Collector as provided by s. 61, Stamp Act. 
- There will be no order as to the costs of 
this reference. 


N. Order accordingly. 





MADRAS HIGH COURT 
Appeal Against Order No. 212 of 1934 
April 7, 1936 
VENKATASUBBA Rao AND CorNiIsza, JJ. 
DODDI ABDUL NABI SAIB—InsoLvent 
—APPELLANT 


Versus 
KALLAPPA RAJAPPA PATELAND oTHERS 


—COREDITORS—RESPONDENTS 
Provincial Insolvency Act (V of 1920), s. 42—Ap- 
plication for absolute discharge — Matters to be con- 
sidered by Court—Obtaining extensive credit and 


uttering falsehood, whether grounds not refusing dis 


charge, 
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Whether the Court shall grant or refuse an absolute 
order of dissharge under sg. 42 of the Provincial In. 
solvency Act must bə determined with reference to 
the terms of the said section and an application for 
discharge cannot bs rejected on grounds not indicate | 
in or warranted by that section. 

Where the Court rejected an application for 
absoluts discharge on the ground that ths insolvent 
had got very extensive credit and haduttered a 
falsehood : 

Held, that these were not grounds for refusing 
absolute discharge. . 

The mere fact that an insolvent hai obtained ex- 
tensive credit does not lead to an inferenca of fraud. 


A. against the order of the District Court 
of Bellary, dated October 26, 1933, and made 
in I. A. No. 146 of 1933 in I. P. No. 41 of 
1932, on the file of the Subordinate Judge's 
Court of Bellary. 

Messrs. A. Viswanatha -Aiyar and O. FV. 
Balaswami, for the Appellant. 


Judgment.—The learned Judge has dis- 
posed of the matter without sufficient adver- 
tence to the provisions of the Insolvency 
Act. The order of adjudication was made 
on September 12, 1932, and the period 
fixed within which the insolvent was toapply 
for his discharge, was six months from 
that date. The application for an absolute 
discharge unders. 41, out of which this 
appeal arises, was made by the insolvent 
on March 3, 1933, that is, within the time 
limited. Whether the Court shall grant or 
refuse an absolute order of discharge, must 
be determined with reference to the terms 
of s. 42; but the learned Judge, in reject- 
ing the debtor's application, seems to have 
relied upon grounds not indicated in, or 
watranted by, that section. There was no 
opposition to the petition on the part of the 
creditors who were made parties. Then as 
regards the Receiver whose report, s. 42 pro- 
vides, shall be deemed to be evidence, he 
reported inter alia first, that the insolvent 
had been rendering him proper assistance 
in the administration of the estate, and 
secondly, that he had not made any fraudu- 
lent transfers of his property to defeat or 
delay his creditors or committed any act of 
bad faith. The insolvent’s assets, as is con- 
ceded, are not of a value equal to eight 
annas in the rupee; therefore, to be entitled 
to an absolute discharge, he should bring 
himself within the qualifying clause of s. 42 
(1) (a). The question is, has he satisfied the 
Court that the inadequacy ofhis assets has 
arisen from circumstances for which he can- 
not justly be held responsible? On the 
material before us, there is little reason to 
doubt that the dents sLown were trade 
debts incurred in the course of a Lusiness 
which had been carried on both by his 
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father and himself. It has not been shown 
ihat he was guilty of any of the acts men- 
tioned in cls. (e) to (fof s. 42; there is 
nothing to suggest ihat he continued to 
trade, knowing himself to be insolvent or 
contracted any debt recklessly or brought 
on his insolvency by any sort of rash and 
hazardous speculation. The learned Judge 
gives two reasons for refusing the applica- 
tion. He says “how hè (the insolvent) got 
such extensive credit isa mystery,” there- 

meaning, that fraud must be inferred 
from the very fact that the debts were in- 
curred, Itis needless'lo point out that this 
Statement of the learned Judge -proceeds 
upon a misapprehension of:the law. The 
second ground on which thè order is based, 
is thatthe insolvent uttered a falsehood 
in stating thatthe debis were contracted 
by his father. In point of fact, this ob- 
“servation of the Judge is not correct, for, 
although the insolvent seems to have taken 
some part in the business, it has not been 
denied that it was carried on by his father 
also. Further this is scarcely a ground ad- 
missible under s. 42, upon which the order 
of discharge can be refused, The Receiver 
in his report made a ‘recommendation that 


a discharge might be granted but its ope- 


raticn be suspended for a year. More than 
two years have since elapsed and we think 
that in the circumstances the proper order 
to make is to grant an absolute order of 
discharge. ` 

. The lower Court's order is set aside and 
the appeal is allowed. 

„A | Appeal allowed. 
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‘.. GALGUTTA HIGH COURT 
Appeal from po oe No. 2315 of 


A, August 1; 1935 
`- Nasist ALI AND HANDERSON, JJ. 
-` BAMA PADA BANDOPADHYAY 
_ AND ANotaiR—DirendaNts—APPELLANTS 
VETSUSs 
| RAMA NATH MANDAL (RONAMATH 
MANDAL In Vokalutnamah) AND 
OTaERS— Pro forma DEFENDANTS 
i -RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXI, rr. 
63, 53—Suit under r. 63—Scope of enquiry in such 
sutt—Attachment withdrawn by satisfaction of decree 
—Order dismissing claim —Whether bars claimants 
gering declaration of their title to property in 
suit. ` 
' Ths order -which is intended by O. XXI, r. 63, 
to bə conclusive is ths order contemplated by rr. 60, 
G1 ani 62 passed on a patition made under r, 58, The 
gcdpe of an enquiry in such a claim or in the gu 
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sequent suit underr. 63 is therefore confined to the 
question of the liability or non-liability of the pro- 
perty to be sold in pursuance of the attachment which 
gives rise to that claim, or suit. Ifthe attachment 
goes, the order in the claim case goes along with it, 
Where therefore the attachment is withdrawn by 
reason of the subsequent satisfaction of the decree, 
the order dismissing the claim becomes useles3 end 
inoperative and the order cannot be a bar tothe 
claimants getting a declaration of their title to the 
property in a separate suit. Venkatasubb1 Rao 
Kumara Gondan v. Thevaraya Reddi (1), relied oD, 
“A. against the decree of the Additional 
District Judge, 24-Parganas, dated June 30, 
1932, reversing that of the Subordinate 
Judge, Third Court, 24-Parganas, daled 
May 9, 1930. 


Messrs. Pramatha Nath Mitra and Satin- 
dra Nath Chatterji, for the Appellant. 

Dr. S.C. Basak, Messrs. Jitendra K. Sen 
Gupta and Nalin Chandra Mukherjee, for 
the Respondent. 


Nasim Ali, J.—This appeal arises out 
of a suit fora declaration of plaintiff's 
title tocertain lands. The plaintiffs’ case 
shortly stated is as follows :— ; 

One Tincori Mandal acquired maurashi 
mokara7i right in the disputed land on the 
basis of a potta, dated July 18,1917. After his 
death his sons that is, the pro forma defen- 
dants, sold the disputed land to the plain- 
tiffs by a registered kvbala on July 7, 
1921. The defendant No. 1 in execution 
ofa decree against the pro forma defen- 
dants attached this property. The plaintiff 
No. 1 thereupon preferred a claim. This 
claim was dismissed for default. There- 
after the plaintifis paid the decretal amount 
through the judgment-debtors. The defen- 
dant No.1 subsequently obtained another 
decree against the pro forma defendants. In 
collusion with the judgment-debtors he 
purchased the disputed property in execu- 
ticn of the said decree in the benami of his 
daughter-in-law, the defendant No. 2, and 
subsequently took synibolical possession. 
The defendant No. 1 or the defendant 
No. 2 has not acquired any title to the 
disputed land on the basis of the auction 
purchase and the plaintiffs are entitled to 
get a declaration from the Court about their 


title to the disputed property on the basis 


of their purchase from the proforma de- 
fendants ou July 7, 1921. The defence cf 
the defendants so far as it is material for the 
‘purposes of the present appealis that tke 
plaintiffs’ suit is barred by limitation under 
Art. llof the Indian Limitation Act. The 
trial Court dismissed the suit. On appeal the 
learned Judge has. set aside the decree 
of the trial Court and has decreed the 
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plaintiffs’ suit. Hence the present appeal by 
the defendants Nos. 1 and 2. 

“The only substantial point urged by the 
learned Advocate for the appellants is that 
in view of the facts admitted and found, 
the learned Judge should have held that 
the plaintiffs’ suit is in substance a suit 
to set aside the order dismissing the claim 
and is, therefore, barred by Art. 11 of the 
Indian Limitation Act. It appears that 
‘after the dismissal of the claim case the 
property was sold by the executing Court. 
It further appears that there was an ap- 
plication for setting aside the sale under 
O. XXI, r. 90, Civil Procedure Code. The 
said application was dismissed on Septem- 
ber 7, 1925. There was an appeal by the 
pro forma defendants against the order re- 
fusing to set aside the sale. Ultimately the 
sale was set aside by consent on February 
10, 1926, and the decree under execution 
was satisfiedon payment of Rs. 265. Plain- 
tiffs, however, did not bring any suit under 
O. XXI, r. 63, for setting aside the order 
dismissing the claim within the time pre- 
scribed by law. The contention of the 
learned Advocate for the appellant is that 
the presenl suit being virtually a suit for 
setting aside thatorder it is barred by 
Art. 11 of the Limitation Act. In the pre- 
sent suit, however, there is no prayer for 
setting aside the order: of dismissal of the 
claim. Plaintiffs are in possession of-the 
property and they simply want declaration 
of their title to the property. The real 
point for determination is whether the 
order dismissing the plaintiffs’ claim is 
bar tothe present suit: Section 28 of the 
Limitation Act does not apply to a suit 
for setting aside and order rejecting a claim. 
Plaintiffs’ right to the property therefore 
is not extinguished by the plaintiffs’ failure 
to get the said order set aside within one 
year from the date of the order by a 
regular suit. What then is the real effect 
cf this order upon the plaintiffs’ title to the 
property in question ? It is laid down in 
O. XXI, r. 63, that the successful party in 
the claim case may institute a suit to 
establish the right claimed in the claim 
proceedings under r. 58 and subject to the 
result of such suit the order of the execut- 
ing Court on the petition for claim is con< 
clusive. As the conclusiveness of the order 
is subject to the result of the suit, the 
effect of such asuit isto keep alive the 
execution proceedings till the decision of 
the suit. The suit is a suit to establish 
the right claimed in the enquiry, i. e., the 
liability-- or non-liability of the property 
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attached to satisfy the decree under-execu- 
tion though the scope of the enquiry in the 
suit is much wider than the scope of ths 
enquiry in the claim case. If the execution 
proceedings including the attachment how- 
ever come to an end by reason of the satis- 
faction of the decree within one year from 
the date of the order in the claim case, 
it is difficult to see why the party against 
whom the order is made should institute 
a suit under O. XXI, r. 63, to set aside that 
order es the order becomes useless an 


. inoperative by reason cf the fact that the 


attachment which isthe foundation of the 
claim petition and therefore of the order 
made therein is gone. Rule 58 pre-supposes 
an attachment and the ground of the 
application for claim is that the property 
is not liable to such attachment. The 
conclusiveness of the order in the claim 
case therefore is conditional on the conti- 
nuance ofthe execution proceedings and 
the attachment issuing therefrom. Again 
the object of prescribing a shorter period 
of limitation for asuit under r. 63 is to 
have speedy determination of disputes relat- 
ing to title of the properties attached in 
execution, so that the title to the properties 
to be sold in execution may not be left 
uncertain for a considerable time. But 
if the execution proceedings came to an end 
by reason of the’ satisfaction of the decree 


and there is no question of any 
sale in pursuance cf an attachment 
the necessity for such a suit 


disappear. Itis, however, contended by the 
learned Advocate for the appellants thatin 
the present case the decree was satisfied 
after the period for setting aside the order in 
the claim case by a suit under r. 63 had ex- 
pired and consequently the order which had 
already become conclusive cculd not be 
rendered useless by subsequent termins- 
tion of the execution proceedings due to 
the satisfaction of the decree. The follow- 
ing observations of Ramesam, J., in the 
case of Venkatasubba Rao Kumara Gondan 
v. Thevaraya Reddi (1), are pertinent in 
this connection :— 

“If the operations of an order on a claim petition 
is to be regarded as conditional on the continuance 
cf theattachment it is difficult to see why the 
cessation of attachment within one year should deg- 
troy the operations and cessation of it beyond one year 
should have just the opposite effect merely because 
a suit to set aside could not be brought more than 
one year after the date of the order. It seems to 
me to be a novel legal conception.” 


The order whichis intended byr. 63 to 
be conclusive is the order contemplated 


(1) 48 M L J 616 at p 622; 87 Ind, Cas. 635; (1925) M 
WN 406; A IR 1925 Mad, 1113, 


EG 


made under r. 58. The scope of an enquiry 


-in such a claim or in the subsequent suit 
‘under r. 63 is, therefore, confined to the 
-question of the liability or non-liabihty 
-of the property to be sold in pursuance of 
tke attachment which gives rise to that 


claim, or suit. If the attachment goes, the 


order in the claim case goes along with it. I 


therefore hold that in view of the withdrawal 
of the attachment by reason of the subse- 
quent satisfaction of the decree, the order 
dismissing the claim became useless and 
inoperative. The plaintiffs are, therefore, 
entitled to ignore that order altogether, 
and ihe order cannot he a bar to the 
plaintiffs getting a declaration of their 
title io the property in the present suit. 


‘The decision of the learned Judge is, 
therefore, right. The appeal is accordingly 
` dismissed with costs. 


Henderson, J.—I agree. 
N. i Appeal dismissed. 


BOMBAY HIGH COURT 
Letters Patent Appeal No. 8 of 1934 
February 17, 1936 
BROOMFIELD AND TYABJI, JJ. 

SAKHARLAL JAMNADAS—APPELLANT 

versus 
PIROJSHA SORABJI PATEL AND OTAERS 
—RESPONDENTS 

, Execution—Sale—Attachment prior to sale, absence 
of—Mere irregularity—Sale, if rendered void—Defects 
un proclamation—Judgment-debtor aware of defects 
but not correcting—Whether can object after sale— 
Time of sale— Sale closed before the declared hour— 
Heid, no irregularity—Agriculturist—Exemption—Ob« 
jection when to be made— House, if should be in actual 
occupation to entitle him to object—Civil Procedure 
Code (Act V of 1908), s. 60 (c). 

The omission to attach property before sale is 
merely an irregularity and does not ipso facio render 
the sale void. Sulramania Aiyar v. Krishna Aiyar 
(5), Wazir Narain Singh v., Bhikhari Ram (1), 
Nareshchandro Mittra v, Molla Ataul Huq (10), 
Sheodayan v. Bholanath (11) and Ma Pwa v. Mahomed 
Tambi (12), relied on. Sorabji Coovarjit v, Kala 
Raghunath (4), distinguished. [p. 190, col. 2.] 

Where a jJudgment-debtor has had clear notice of 

inaccurate statements in the sale proclamation about 
the charge on the property and had ample opportuni- 
ties cf getting it corrected, he cannot make a griey- 
ance of it after the sale is ccmpleted. 
-~ Where a sale was advertised to take place between 
the hours ll. AM, and 5p. M. and it was actually com- 
menced at 12 noon and completed at 3 r. m. there 
being no higher bidders, it cannot be said that there 
wasany irregularity vitiating the sale. 

The objection that the judgment-debtor is an 
agriculturist and that therefore under s., €0 (c), Civil 
Procedure Code the house could not be attached and 
gold jn execution of the decree against him, should 
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be raised before the sale and if he does not raise it at 
the proper time he cannot be allowed to raise it after- 
wards. Further, he can object to such attachment 
cnly if the house isin the actual occupation of the 
agriculturist, : 


L. P. A. against the decision of N. J. 
Wadia, J. in F. A. No. 83 of 1932. 

Mr. K. N. Dharap, for the Appellant. 

‘Messrs. W. B. Pradhan and M. W. 
Pradhan, for Respondents Nos. 2 to 8and 10. 

N. J. Wadia, J.—Thisis an appeal against 
en order of the First Class Subordinate 
Judge of Thana refusing to set aside a sale 
of certain property held in execution of 
three darkhasts Nos. 366 of 1924, 447 of 
1924 and 271 of 1925, which had been 
filed by respondents Nos. 1 to 8 against 
the appellant and respondent No. 11 
Balkisandas Tulsidas. A considerable 
emount of property was to be sold. The 
bulk of it, consisting of lots Nos. 1, 2, 
4 to 12 and 14, was sold in the year 1929. 
The remaining lots Nos. 3 and 13, with which 


this appeal is concerned, were sold on 


December 31, 1931. The appellant sought 
to have the sale set aside on various grounds. 
His first contention was that the proclama- 
tion of sale with regard to the properties 
wrongly mentioned that there was a charge 
of Rs. 31,035 odd on the whole of lots 
Nos. 3 and 13, whereas as a matter of fact 
this charge really subsisted only on the 
property of respondent No. 11 Balkisandas, 
i. e., the whole of lot No. 3 and half of lot 
No. 13, lot No. 13 consisting of a house, half 
of which belongs to the appellant and half 
to Balkisandas. He also alleged that at the 
time of the sale there was no subsisting 
attachment on the property, and that the 
closing of the sale by the Mahalkari before 
5p M. when according to the proclamation, 
the sale was to be held between the hours of 
lla. M. and & P.M. was a serious irregularity 
which caused substantial injury to the ap- 
pellant. It was further alleged that the house 
which was sold was not liable to attachment 
because it was occupied by the eppellant 
who was an agriculturist. 

It has been contended on behalf of the 
respondents that the application to set 
aside the sale, even if allowed, could affect 
only the appellant's share of the property 
(i. e. half of lot No. 13) and could not 
affect the other half of lot No. 13 and the 
whole of lot No.3 with which he is not con-. 
cerned. Order XXI, r. 90 of the Code, 
allowed anyone, whose interests are affect- 
ed by the sale, to apply to the Court to 
set aside the sale on certain grounds. It 
seems to me that the appellant comes with- 
in the meaning the terms “person whose 
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interests are affected by the sale.” It is 
true that as he and Balkisandas were joint- 
debtors under the decree, the judgment- 
creditor could have sold the share of the 
appellant alone without selling the share of 
respondent No. 11 to recover his dues. But 
there is no question that if the share of 
respondent No. 11 is wrongly sold for a 
lower amount, the burden on the appellant's 
share of the property would, to that extent, 
be increased. In my opinion, therefore, the 
appellant can challenge the sale of the 
whole property including lot No. 3 and 
respondent No. 11's share in lot No. 13. 

The lower Court has held that the appel- 
lant is estopped from raising the contention 
with regard to the improper description of 
the property in the proclamation of sale 
because he had been aware of the de- 
fect in the preclamation long prior to 
the sale and took no steps to get the error 
corrected when it was his duty to have done 
so. It seems to me that the view taken by 
the lower Court is correct. It is admitted 
that the charge of Rs. 31,035 odd was on 
the property of Balkisandas alone and that 
the proclamation of sale wrongly shows 
the charge as subsisting on the whole of 
lots Nos. 3 and 13, including the share of 
the appeallant. It has not, however, been 
shown thit the wrong description of the 
property in the proclamation was due to 
any representation made by the creditors. 
It appears that the mention of this charge 
&3 subsisting against the whole property 
was first made at the time of the sale of 
some of the other properties of the judg- 
ment-debtors on December 5, 1929, by the 
Collector. Prior to the sale of the property 
now in appeal, three proclamations relat- 
ing toit had been issued: one on May 22, 
1931, another on June 24, 1931, and a third 
In September 1931. In these proclamations 
the charge was wrongly shown against 
the appellant's share of lot No. 13 also. 
Order XXI, r. 66, sub-cl. (2), provides that a 
Court, before drawing up a proclamation 
of the intended sale of property, shall give 
notice of it to the decree-holder and to the 
judgment-debtor. It was the duty of the 
appellant judgment-debtor to have brought 
to the notice of the Court the error with 
regard to his share of the property when he 
received notice of the proclamation. 

It has been decided in several cases that 
where a judgment-debtor has been shown 
to have been aware of defects in the sale 
prociamation before the date of the sale 
and has failed to take action to get them 
corrected when he could have done so, he 
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to the sale cn the ground of defects in the 
proclamation. In Behari Singh v. Mukat 
Singh (1) it was held that where, after an 
inquiry as to the nature of the property, of 
which the judgment-debtors had notice, the 
Court, in execution of the decree, caused 
certain immovable property to be sold by 
auction a8 non-ancestral, the judgment- 
debtors standing by and neglecting to sup- 
ply the Court with any information as to the 
nature of the property sold, it was not 
competent to the judgment-debtors sub- 
sequently to seek to have the sale set aside 
upon the ground that the property was 
ancestral and ought to have been dealt 
with in the manner provided by law in 
respect of such property. The two deci- 
sions of the Privy Council in Arunachellam 
v. Arunachellam (2) and Mohan Lal v. 
Kali Charan (8), which have been referred 
to by the learned Subordinate Judge in his 
order, are to the same effect. In Arunachel- 
lam vy. Arunachellam (2) their Lordships 
held that the judgment-debtor having al- 
lowed the execution sale of immovables to 
be completed without! objecting on the 
ground afterwards alleged by him, viz., in- 
sufficiency of description within the re- 
quirements of s. 287, he having been 
throughout aware of what the description 
was, the sale is not invalid on this ground 
alone without more. In the course of their 
judgment they remarked (p. 25*): 

“It would be very difficult indeed to conduct pro- 
ceedings in execution of decrees by attachment and 
sale of property if the judgment-debtor could le 
by and afterwards take advantage of any misdescrip- 
tion of the property attached and about to be sold, 


which he knew well, but of which the execution 
creditor or decree-holder might ‘be perfectly ignorant, 


that they should take no notice of that, allow the 


sale to proceed, and then come forward and say the 
whole proceedings were vitiated. That, in their 
Lordships’ opinion, cannot be allowed...” 


It was argued for the appellant that in 
this case the judgment-creditors were equal- 
ly aware of the defect in the proclamation 
and that as they too have taken no steps 
to have the defect remedied, they should 
not be allowed to take advantage of the 
sale. In the first place, there is nothing to 
show conclusively that the judgment-cre- 
ditors were aware of the defect. The 
mention of the charge in the proclamation 
was not first made at their instance, but 
by the Collector, and it is possible that the 


(1) 28 A 273; 3 ALJ 140; A W N 1908, 3. 
(2) 12M 19; 15 I A 171; 5 Sar. 265; 12 Ind, Jur, 371 
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error in the proclamation may. not have 
been ncticed by the judgment-creditcrs. 
Even, however, if they had noticed it and 
took no steps to have it corrected, there is 
no reason why the sale to which they have 
raised no objection should be set aside. It 
is tle appellant judgment-debtor who seeks 
to set aside the sale, and the rulings cited 
are clear authority for holding that, as he 
was aware of the defect in the proclama- 
tion and took no steps at the proper time 
to have the defect remedied, he cannot now 
be allowed to have the sale set aside on the 
ground of this defect. It was contended 
that the appellant is an agriculturist and 
that, therefore, under s. 60 (e), Civil Pro- 
cedure Code, the house could not be attach- 
ed aud sold in execution of the decree 
against him. This again is an objection 
which the appellant could and should heve 
raised before the sale, and as he did not 
do so atthe proper time, he cannot be al- 
lowed to raise the objection now. Apart 
from this, there is no evidence to show that 
the house (lot No. 13) was actually in his 
occupation. Section 60 (e) relates only to 
à house in the actual occupation of-an agri- 
culturist. The other ground on which ap- 
pellant seeks to set aside the sale is that 
at the time of the sale there was no subsist- 
ing attachment on the property. The objec- 
tion applies only to the property of respon- 
dent No. 11, Balkisandas. It is not denied 
that there was a subsisting attachment on 
the share in the house (lot No. 13) belong- 
ing to the appellant. 

With regard to Balkisandas’s share, it 
appears that one Jethabhai Deosi, a cre- 
ditor of Balkisandas, had made a petition 
to have Balkisandas adjudicated an insol- 


vent and had obtained an ex parte order. 


of adjudication against him. The Official 
Assignee of the High Court, in whom 
Balkisandas's estate vested, got his property 
freed from attachment. On December 19, 
1927, the attachment on his property was 
actually raised. The ex parte order of ad- 
judication was subsequentiy annulled. The 
Subcerdinate Judge was informed of this on 
July 27, 1928, and he instructed the Col- 
lector to proceed with the sale of Balkisan- 
das’s share. The learned Subordinate 
Judge has taken the view that the annul- 
ment of the order of adjudication resulted 
in the property vesting again in Balkisan- 
das, and automatically revived the attach- 
ment which had been subsisting on it on 
tLe date of the adjudication and which had 
been raised as.the result of the adjudica- 
tion. I have doubts whether this view can 
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be taken as correct in view of the fact that 
the attachment had been expressly raised 
by the Court. Rut even assuming that 
there had been no attachment on the pro- 
perty of Balkisandas at the date of the sale, 
I do not think that this is a sufficient rea- 
son for setting aside the sale. There have 
been conflicting views held by the different 
High Courts as to the effect of the sale of 
properly without any attachment. 

In Surabji Coovarjt v. Kala Raghunath 
(4), it was held by this High Court that where 
there is no attachment,there can be no 
order as to the sale of the properties. A 
different view was taken by the Madras 
High Court in Subramania Aiyar v. Krishna 
Aiyar (5). The view there taken was that 
the sale of properties in execution without 
an attachment is not void ab initio. The 
absence of attachment prior to sale 
is only an irregularity, and the sale will 
be set aside on the ground of that irregul- 
arily only ifthe Court is satisfied that the 
judgment-debtor has sustained substantial 
injury by reason of ihat irregularity. The 
same view was taken by the Calcutta High 
Court in Kishory Mohun Roy v. Mahomed 
Mujaffar Hossein (6), where it was held that 
after a sale had been confirmed and a sale- 
certificate granted to the purchaser, the sale 
is not to be considered as nullity merely by 
reason of the absence of any altachment. 
In Wazir Narain Singh v. Bhikhari Ram (7) 
the question was again considered. The 
prev.ous rulings on the question, including 
the ruling of this Court in Sorabji Coovarji 
v. Kala Raghunath (4), were discussed, and 
it was held that an execution sale of im- 
movable property is not void merely by 
reason of an omission to attach the pro- 
perty before the sale. The view taken in 
the majority of rulings on this point is that 
the mere absence of an attachment prior 
to sale of property in execution amounts to 
no more than a material irregularity, and is 
not sufficient, unless substantial injury is 
caused thereby, to vitiate the sale. This is 
a view with which, with respect, I agree. 

It has been admitted by Mr. Dharap 
for the appellant that it has not been shown 
that any substantial injury has been in- 
flicted on the appellant owing to the want 
of attachment. ‘The sale cannot, therefore, 
be set aside on the ground that there was 
no subsisting attachment on the property 


(4) 36 B 156; 12 Ind. Cas. 911; 13 Bom, LR 1193 

(5) 51 M L J 172; 92 Ind. Cas. 833; A IR 1926 Mad. 
211; 22 L W 701; (1923) MW N 887. 

(6) 18 O 188. | 

(7) 2 Pat. 207; 68 Ind. Cas. 363; A I R 1923 Pat. 45; 
SPLT 765, 
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of Balkisandas at the time it was sold. Tke 
Jast objection urged .by the appellant 
against thé sale is that there was a material 
‘irregularity with regard to the time at which 
‘the sale was held. The proclamation about 
‘the sale of thé property mentioned that the 
‘sale would take place between the hours of 
‘lla. mM.and5p.m. Itwas alleged for the 
appellant that the sale was actually com- 
pleted at 1-30 r. m., and that in consequence 
‘certain persons who had come to bid and 
who were willing to offer a higher price 
for the property were prevented from bid- 
‘ding. From the statement of the Mahalkari 
who actually held the sale, it appears that 
the sale was commenced at 12 noon and 
‘completed at 3 P. maas no higher bidder 
‘Came forward. On behalf of the appellant, 
‘certain rulings have been cited to show that 
“as the sale was not held at the time stated 
‘In the ‘prozlamation, there was a material 
irregularity sufficient to justify the setting 
aside of the sale. These cases, however, do 
mot help the appellant. In Basharutulla v. 
“Uma Churn Datt (8)the sale had” been 
‘held an hour before the time stated in 
‘the proclamation. In Babu Ram v. In- 
‘amullah (9) the sale had been 
“adjourned to another day, and tke time at 
which the sale would be held was not men- 
tioned in the proclamation. It was held 
that this was a material irregularity and 
that the hour at which the sale is to be 
held is only of slightly less importance 
than the day, and ought to be clearly an- 
nounced to the public. 

In the present case neither of these rul- 
ings can apply. The hours between which 
the sale wes to be held were mentioned in 
the proclamation and the sale was actually 
‘held between those hours. I do not think 
it can be reasonably held that when the 
proclamation mentioned thst the sale would 
take place between ll A. M. and5p.M., it 
must necessarily goon till 5p. m. There 
was sufficient notice tothe public that the 
sale would commence at 11 A. M., and it was 
the duty of intending bidders to see that 
they were present at the place fixed for the 
sale frcm that hour. Once the sale had 
begun, the Court could not be expected to 
keep it open till the closing hour if it found 
that there was sufficient bidders present, 
and the sale could be finished much earlier. 
1 do not, therefore, think that the closing of 
the sale at 3 p.M., could be held tobe an 
irregularity. No sufficient cause has been 
i 16 0 794. 
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shotvn for selting aside the sale. Tne order 
passed by the lower Court, is, therefore, 
confirmed and the appeal dismissed with 
costs. There will be only one set of costs. 
Letters Patent Appeal. 

Broomfield, J.-~This is an appeal under 
the Letters Patent from a judgment of N. J. 
Wadie, J. in execution proceedings. Cer- 
tain property was sold in execution of a 
money decree. Anapplication was made to 
set aside the sale which was dismissed by 
the trial Court. N. J. Wadia, J.on appeal 
confirmed the trial Court’s order. The date 
of the sale was December 31, 1931. The 
property consisted of two lots, Nos.3 and 
13, and the appellant before us, one Sakhar- 
lal, had a half share in lot No. l3 only, which 
is a house. Lot No. 3 and a half of lot 
No. 13 belonged to another judgment debtor, 
Balkisandas Tulsidas. The grounds on which 
the sale was sought to be impeached were : 
firstly, that there was a wrong description 
of the incumbrances on the property in the 
sale proclamation ; if mentioned that there 
wis a charge of Rs. 31,000 odd on the whole 
of lots Nos. 3 and 13, whereas, as a matter 
of fact, this charge really subsisted only on 
the property belonging to Balkisandas ; 
secondly, there was no attachment subsist- 
ing at the time of the sale; thirdly, the 
sale was stopped prematurely ; and fourth- 
ly, the house wasin the occup3tion of the 
appellant who isan agriculturist and was, 
therefore, not liable to be seld. 

The only point of substance in this ap- 
pealis that relating to the question of at- 
tachment. As regards ihe inaccurate state- 
ment in the proclamation about the charge 
on the property, there had been several pre- 
vious proclamations in which the same 
mistake occurred. The judgment-debtor 
had clear notice of it and amp'e opportu- 
nity of getting it corrected, and the cases 
cited by N. J. Wadia, J., show that under the 
circumstances he cannot make a grievance 
of it after the sale is completed. The same 
considerétion apply to the objection that 
the house cannot be sold becauseit is the 
appellant's residential house. Moreover, as 
N.J. Wadia, J., says, there is no evidence 
that the house was actually in his occupa- 
tion. The point about the time of the sule 
has not been pressed. The evidence shows 
that the sale was advertised to take place 
between the hours 1] a.M.and5 P. M. and 
it wasactually ccmmenced at 12 noon and 
completed at 3 P. M. 

The objection that there was no subsist- 
ing attachment is not quite so easily dis- 
posed of, The facts in this connection are 
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these : ‘oth properties, lots Nos. 3 and 13, 
‘were duly attached in the execution pro- 
ceedings, and the house, lot No. 13, which 
is the only property in which the appellant 
is interested, was still under attachment at 
the time of the sale. But the other judg- 
ment-debtor Balkisandas, had become insol- 
vent,andon the application of the Official 
Assignee of the High Court the attachment 
on his property was raised by the executing 
Court on December 19,1927. Subsequently 
the adjudication order was annulled, and on 
being informed of this the Subordinate 
Judge ordered the sale of the property of 
both judgment-debtors to proceed with- 
out there having been a fresh attach- 
ment. The question is whether under these 
circumstances the sale was without juris- 
diction anda nullity, or whether the 
absence of an order reviving the attach- 
ment was merely an irregularity. In the 
latter case it is conceded that it would 
not be a ground for setting aside the sale, 
no damage having been caused to the appal- 
lant thereby. 

Looking at the question apart from 
authority, I can find nothing in the Civil 
Procedure Code itself which lends much 
support to the view that the sale must be 
regarded as null andvoid. Section 51 which 
describes the powers of the Court to enforce 
executicn in general terms says that, sub- 
ject to such conditions and limitations 
as may be prescribed, the Court may on the 
application of the decree-holder order exe- 
cution by attachment and sale or by sale 
without attachment. Order XXI, r. 30, 
which deals with execution of decrees for 
the payment of money, says that sucha 
decree may be executed by the imprison- 
ment of the judgment-debtor or by the at- 
tachment and sale of his property, or by 
both. The prescribed procedure therefore 
is that the property should be attached be- 
fore sale. But that was done in this case. 
Rule 64, O. XXI, provides that any Court 
executing a decree may order that any pro- 
perty attached by it and Hable to sale, or 
such portion thereof as may seem necessary 
to satisfy the decree, shall be sold. 

Attachment is not of course a mere form- 
ality. It is a notice to the judgment-debtor 
of the intended sale. It is also a notice to 
third parties who may wish to prefer claims 
under O. XXI, r. 58. It may perhaps he 
argued under these provisions of the Code 
that the Court has no power to sell property 
in execution of a money decree without 
having first levied an attachment. But if 
attachment has been levied as in this case, 
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and, if the necessary notice is given to all 
concerned, it is difficult to see why the sale 
must necessarily bs a nullity, merely because 
the attachment has ceased to be effective. 
The absence of a subsisting attachment 
would no doubt bea material irregularity. 
If substantial injury were caused thereby, 
it would bea ground for setting aside the 
sale on application under r. 90. But I do 
not think there is anything in the Code, 
which constrains one to ho'd, or makes it 
reasonable to hold, that it must invalidate 
the sale, apart from any question of 
damage. 

The case law on the question has not been 
consistent, but most of the High Courts are 
now agreed that the omission to attach 
property before sale is merely an 
irregularity and does notipso facto render 
the sale void: Nareshchandra Mitra v. Molla 
Ataul Huq (10), Sieodhyan v. Bholanath 
(11), Subrumani Aiyar v. Krishna Aiyar (5) 
Wazir Narain Singh v. Bhikhari Ram (7) 
and Ma Pwa v. Mahomed Tambi (12) 
N. J. Wadia, J. has accepted this view, and 
on principle, I am inclined to agree. I do not 
think that Thakur Barmha v. Jiban Ram 
Marwari (18) decides anything to the con- 
trary, and I agree with the construction 
placed upon that case in Nareshchandra 
Mitra v. Molla Ataul Huq (10). I prefer 
however not to express any final cpinion 
beyond what is necessary for the purposes 
of the case. The property here was duly atta- 
ched in the first instance. The attachment 
was withdrawn owing to the insolvency of 
the judgment-debtor and the vesting of his 
property in the Official Assignee. When 
the adjudication order was annulled, the 
ground on which the attachment had be- 
come ineffective ceased to hold good. That 
is not thesame thing as saying that the 
attachment was revived, but the omission 
to revive it under the circumstances was in 
my opinion no more than an informality, 
and I think it would be most unreasonable 
to hold that itis a ground for setting aside 
the sale, when admittedly no damage had 
been caused to the appellant. 

The difficulty isthe ruling of this Court 
in Sorabji Coovarji v. Kala Raghunath (4). 
In this case, after the property had been 
attached and notified for sale, the judgment- 


(10) 57 0.1208; 129 Ind, Cas, 779; A I R 1931 Cal, 35; 
Ind. Rul. (1931) Cal. 251. 

(11) 21A 311: A W N 1899, 81. 

(12)1 R 533; 77 Ind, Cas. 368; AIR 1924 Rang. 
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(13) 41 I A 38; 21 Ind. Cas. 936; 41 C 590;18C W N 
313; is ML'T'137; 12 A L J 156; 16 Bom. L R 156; 
(1914) M W N 118 (P ©), 
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debtor paid. up the decretal amount to the 
attaching creditor, the effect of which was 
that the attachment was deemed to be 
withdrawn under O. XXI, r. 55. Other 
judgment-creditors who had not attached the 
property then applied for rateable distribu- 
tion and the Court allowed their application 
and directed that the sale of the property 
‘should proceed. in appeal this Court set 
aside the sale, and Sctott, C.J. observed 
(p. 163*): f 

“Property can only be brought to sale after it has 
been duly attached, and ifthe attachment came to an 
èd upon the payment into Court on September 
"22,1939, the property was not duly attached at the 


time of the sale in January 1910. We think this 
is clear from the terms of r. 55, O. XXI." 


. If this case were clearly in point, I must 

“Bay I should feel some difficulty in declining 
to follow it. It has been criticized adverse- 
ly in some respects, as may be seen from 
the note in Sir Dinshah Mulla’s Civil Pro- 
cedure Code under s. 73, but not, I think, 
in respect of the finding as to the invalidity 
of the sale. In a later case, Vaikunt 
Shridhar v. Manjunath Madhav (14), the 
question whether a sale by the Court in 
tre absence of any prior attachment would 
be valid or not was expressly left undeter- 
mined. 

But in my opinion Sorabji Coovarji v. 
Kala Raghunath (4) does not lay down any 
general proposition which governs the facts 
of the present case. It wasa case under 
O. XXI, r. 55, which provides that attach- 
ment comes to an end when the decree is 
either satisfied or set aside, 
of those events it may well be argued that 
the Court has no jurisdiction left to proceed 
further with the execution.: It does not 
appear from the report of the case that 
there were any execution proceedings 
pending at the instance of the other judg- 
menti-creditors except an application for 
rateable distribution. There was a sub- 
stantial question of jurisdiction involved 
in that case, whereas here, as far es I can 


see, there is nothing but a technicality. If 


the Court had in’eided to lay it down, as a 
general rule that a sals in execution without 
a subsisting attachment is necessarily void 
in every case, there would presumably. have 
been some discussion of the authorities on 
the point, and in particular the Privy 
Council cases such as Tassaduk Rasul 
Khan v. Ahmad Husain (15) and Mal- 


(14) 44 B 860; 58 Ind, Cas. 217; A I R 1920 Bom. 132; 
22 Bom. LR 640 


40, 
a) 21 © 66; 20 I A176; 6 Sar. 324; 17 Ind Jur. 534 
(PO). l 
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karjun v. Narhari (16). As it is, no reasons 
were given excep a reference to r. 55. Sorabji 
Covvarji v. Kala Raghunath (4), my, there- 
fore, be distinguished. ; 

Tnat being so, I hive no hesitation in con- 
firming N. J. Wadia, J's. ruling in this 
case. 

The result is that the appeal fails and 
must be dismissed with costs. 

Tyabji, J—Il agree. 

Appeal dismised, 


N. 
(16) 27 I A 216; 25 B337; 7 Sar. 739, 50W N10; 2 
Bom. L R 927; 10 M L J 368 (P ©). 
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RUPCHAND AND Havetrwata, A. J. Cs. 
 TEJUMAL BHAWANDAS AND OTHERS 
l —APPELLANTS 
VETSUS : 
MURAD AND OTHERS—RESPONDENTS 

Limitation Act (IA of 1908), ss, 3, 5—Civil Proce- 

dure Code (Act V of 1908), Ô. XXII, r. 9 — 85, 3, if 
peremptory —Duty of Court to dismiss suit filed out 
of timeunless delay can be condoned—Applicability 
of rule to applications under O. XXII, r.9—Dig- 
cretion vested in trial Court exercised—Interference, 
when proper — Muhammadan Law — Co-sharer—Suitt 
for partition—Surt by alienee of one co-sharer— 
Abatement, when takes place, 
. Ths Court has no general discretion outside the 
i ; dispense with its 
provisions or to relieve a suitor from the operation of 
the Act on the ground of hardship or mistake. The 
provisions of s. 3 of the Act are peremptory and 
impose a duty upon the Court to dismiss a suit or an 
application as the case may be whico is out of time 
unless the delay can be condoned under s. 5 of the 
Act, or under any other provision oflaw for thetime 
being in force, This rule applies equally to an ap- 
plication under O. XXII, r. 9, Civil Procedure Code, 
In all such cases the burden lies heavily upcn the 
person who claims relief under s. 5, Limitation Act, of 
adducing distinct proofof the sufficient cause on 
which he relies. Magbul Ahmed v Onkar Pratap 
Narain Singh (1), Bhau v. Raghunath (2), Krishna- 
sami v. Ramasami(3), Karachi Trading Co. v. Tejbhan 
Das Jethanand (4) and Usto Sahib Dino v. Ghulam 
Kadir ‘5), relied on. 

The discretion exercised by the trial Court in- 
dubitably vested in it by law may only be interfered 
with where such discretion is not exercised judicial- 
ly or is exercised in an arbitrary manner. Jaipal 
Kunwar v. Indar Bahadur Singh (6), Brij Inder 
Singh v. Kanshi Ram (7) and Sri Sethuramaswamiar 
Y. Meruswamiar (8), referred to. 

It is open toa Muhammadan co-gharer to file a suit 
for partition in respect only of some of the property 
held by him asa tenant-in-common with others with- 
out bringing into the suit all the property held by 
him with them as a tenant-in-common. 

Ordinarily a suit for partition of property must 
abate as a whole. But where the plaintiff to the suit 
iş an alienee from a Muhammadan co-sharer and one 
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of the defendants claims a portion of the property 
in his own right and alleges that the others against 
whom he suit has abated have no interest therein, 
the suit for partition so far as that portion is concern- 
ed, can proceed. The other defendants ara not neess- 
gary partiesand their names may be struck off. 


+ Mr. Dipchand Chandumal, for the Appel- 
lants. 


- Mr. Tarachand Khimandas, for the Res- 
pondenis. : 
Mr. Partabrai D: Punwani, for the 


Secretary of State. 


` Rupchand, A. J. C.—Tke plaintiffs- 
appellants filed this suit for partition and 
possession of a five annas share in certain 
agricultural lands. During the pendency 
of-the suit .defendants-Nos. 2 and 38 died. 
The plaintiffs brought on the record only 
some of the legal representatives of 
defendant No. 2 within the time allowed 
by law. But they failed to apply for joinder 
of the legal representatives of. defendant 
No. 3 for avery long time. The learned 
Judge of the trial Court refused to condone 
the delay and dismissed the suit on two 
grounds: (1) that the suit had abated for 
failure to bring all the legal representatives 
of defandant No. 2 on the record, and 
(2) for failure to join the legal representa- 
tives of defendant No. 3 within the time 
allowed by law. The plaintiffs have app2al- 
el against that order. With regard to 
the first ground, it is conceded by the 
contesting defendants that that ground can- 
not possibly stand. The plaintifs had done 
all that they could within the prescribed 
time. They brought on the record all the 
persons they believed to be the legal re- 
presentatives of defendant No. 2. ‘lhe o5- 
jection asto mistakes in the names of 
some of those who were joined and as to 
the non-joinder of some others whose names 
were not disclosed was taken by the de- 
fendants ata very late stage of the pro- 
ceedings. The estate of defendant No. 2 
was sufficiently presented by those, who 
had been joined as legal represeniatives, 
and even if there was any neces-ity for 
bringing others on the record, there 
was sufficient resson for condoning the 
delay. 

But the learned Judge below was well 
within bis rights in refusing to exercise 
the discretion vested in him for condon- 
ing the delay with regard tothe joinder 
of the legal representatives of defendant 
No. 3. On September 1, 1930, defendant 
No.3 had died. On April 12, 1931, an 
application was made to the Court by the 
contesting defendants that as the legal 
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representatives of defendant No. 3 had 
not been joined within the time allowed by 
law, the suit had abated and should be 
dismissed. Had the  plaintiffs-appellants 
made an application for setting -aside. thé 
abatement within a few days, on their 
attention having been drawn specifically to 
the fact that defendant No. 3 was dead, 
something might hive been said in their’ 
favour. But for reasons best known to them 
they adopted obstructive tactics. From 
April 13, 1931, up toJune 19, 1931, that is to 
say, for more than two months, they took 
time to consider what they should do in 
the matier and then put the defendants 
to the proof of the death of defendant No.3, 
Tt was only on July 10, 1931, that they gave 
up their contention that defendant No. 3 
was not dead and apptied for joinder of 
his legal representatives and prayed that 
the delay in not making the application 
wihin the time allowed by law be 
condoned. 

Now itis well settled that the Court has 
no general discretion outside the limits 
of the Limitation Act to dispense with its 
provisions or torelieve a suitor from the 
operation of the Act on ihe ground of hard- 
ship or mistake. The provisions of s. 3 of 
the Act are peremptory and impose a duty 
upon the Court to dismiss a suit or an 
application as the case may be which is 
out of time unless the delay can be condon- 
ed under s. 5 of the Act, or under any other 
provision of law for the time being in force; 
Maybul Ahmed v. Onkar Pratap Narain 
Singh (1). In this connection it is also ne- 
cessary to bear in mind the very weighty 
ohservations of Sir Lawrence Jenkins, in 
Bhau v. Raghunath (2), which are to the 
effect that: 

“When the time for applying is once passed, a 
very valuable right is secured to ths successful 
litigant and the Court must therefore be fully 
satisiel of the justice of the ground: on which 
it is sought to obtain an extention of time for 
attacking the decree and thus depriving the 
successful litigant of the advantage which he 
has obtained.” , 

These observations equally apply to an 
application under O. XXII, r. 9, Civil Pro- 
cedure Code. In all such cases the burden 
lies heavily upon the person who claims 
relief under s. 5, Limitation Act, of adduc- 
ing distinct proof of the sufficient cause on 
which he relies: see also Krishnaswami v. 


(1) 68 M L J 665; 155 Ind. Cas. 203; AI R1935P Q 
85; 621 A 80; 57 A 212; (1935) O W N 527: (1935 M W, 
N 438; 7 RP OL; 411 W 629; (1935) ALJ 578: 39° 
CW N 640; 61 O LJ 207; 37 P L È 393; 37 Bom. L R, 
533 (P 0). -ae 

(2) 30 B 229; 7 Bom. L R 936, 
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FRamaswami (3), p. 28* Karachi Trading Co. 
v. Tejbhan Das Jethanand (4) and Usto Sahib 
Dino v. Ghulam Kadir (5). Now under 
Art. 177, Limitation Act, an application for 
setting aside an abatement is required to be 
made within two mcnihs of the date of 
the abatement. The present suit abated 
against defendant No. 3 on December 1, 
1930, and the time for making the application 
for setting aside the abatement expired on 
February |, 1931. The present application 
was not made till July 10, 1931. The burden 


therefore lay heavily on the plaintiffs to 


prove thatthey had sufficient cause for 
not making the application earlier than on 
the date on which it was made. What is 
the sufficient cause which the plaintiffs have 
shown for not making the application 
between April 13, 1931, to July 10,1931 ? 
Their reply in effect is, ‘that as they were 
banias they did not know of the death of 
defendant No.3 who was a Muhammadan 
rustic. The defendants have contrcverted 
that statement and have asserted that the 
plaintiffs knew and in any case, could, if 
they so wished, have known of the death of 
defendant No. 3. 

The learned Judge has referred to rely 
upon the statement made by the defence. 
But assuming that the statement made by. 
the plaintiffs is believed, it affords no 
sufficient cause for the delay being con- 
doned after their attention was specifically, 
drawn to the death of defendant No: 3. 
They then knew that the time for making 
an. application had been over for a very 
long time. They should have made their 
application without further delay. If they 
did not know the names of ihe legal re- 
presentatives of defendant No. 3 they could 
have interrogated the other defendants. 
If defendant No. 1 was one of the legal 
representatives of defendant No. 3, as he 
was his brother, tke plaintiffs “should 
have applied at once for setting aside the 
abatement ard should have made defendant 
No. 1 asone of ihe legal representatives 
of defendant No. 2. But they took nearly 
three months even after that date to make 
the necessary application. There is, there- 
fore, no ground for extending the period of 


(3) 45 1 A 25; 43 Ind, Cas. 493; AI R 1917 P C179; 
41 M 412; 31M L J 63; 4P LW 94; 16 ALJ 57; 7L 
W 156: 23M LT 10); 27 OL J 253; 2 P L RING 22 
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two months provided for by Art. 177 even 
for a single day. The order of the learned 
Judge in refusing to condone the delay 
on the second ground was, therefore, perfect- 
ly correct. But even if this case be one 
in which sitting as a Court of first instance 
[might have been inclined to exercise my 
diseretion in favour of the plaintiffs, that 
is no reason for interference. The dis- 
cretion exercised by the trial Court indubi- 
tably vested: in it by-law may only be 
interfered with where such discretion i is 
not exersised judicially or is exercised in 
an arbitrary manner: Jaipal Kunwar v. 
Indar Singh (6), Brij Inder Singh v. Kanshi 
Ram (7) and Sri Sethuramaswamiar y. Meru- 
swamiar (8), af p. 6*. 

Reliance was placed on Manager, Encum, 
bered Estates v. Tharumal 78, Ind. Cas. 569 
(9), but that case has no bearing upon the 
point in issue. In that case two brothers 
Gehimal and Tharumal had succeeded in the 
trial Court. Before the appeal was filed 


-in this Court Gehimal had died. The api 


pellant was not aware of this fact and he 
filed an appeal both against Gehimal and 
Tharumal and then applied that the mistake 
made by him be rectified. It was pointed 
out that O. XXII, Civil Procedure Code, had 
no application tothe circumstances of the 
case. Asa dead man had been made a 
respondent, the Court had no jurisdiction to 
allow the names of his legal representatives 
to be substituted in his place and his name 
wae ordered to be struck off. There wes 
also an application that the appellant should 
be allowed to amend the memo. of appeal 
so as to make Tharumal a party not only 
in his own right but also as a legal re- 
This amendment 
was allowed under O. VI, r. 17, Civil Proce- 
dure Code. But the question is to the 
effect of the absence of the other brothers 
of Gehimal on the appeal was left open and 


it was pointed out.that it would be difficult 


to excuse the delay of joinder of those per- 
sons under s. 8, Limitation Act. 

One further point, however, requires 
consideration. As the suit is for partition 


(6) 26 A 238; 31I A67; 14 ML J 149; 700 939. 
8C WN 465; 6 Bem, LR 495; 8 Sar. 625 (P C): 

(7)44 1 A 218: 42 Ind. Cas. 43: A IR 1917 PO 156: 
45 C 94; 104 PR 1917; 33M L 1 486; 22M L T 362; 6 
LW 592: 126 P W R 1917; I5ALJ 777; 19 Bom. LR 
S66; 3P LW 313; 26 CLJ 572; (1917) MWN8li; 22 
O W N 169; 27 P L R1917 (P 0). 

(8) 451A]; 43 Ind. Cas. 806; A I R1917 P C 190; 
41 M £96; 7L W 2: 4PLW 91; 34 M LJ 130; 164 
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of all the defendants except 


Ot 
of property ordinarily ihe whole suit should 
abate : Sidik Mahomed Shah v. Saran (10). 
But one of the defendants, namely defendant 
No. 8, has pleaded that he purchased sur- 
vey Nos. 153, 154, 155, 158, 160 and 164 
outright, and that the other defendants 
have no interest therein, So far far as those 
survey numbers are concerned, according 
to the statefment of defendant No. 8 him- 
self, defendant No.2 had no interest. De- 
fendant No. 3 was, therefore, not a necessary 
party to a suit for partition of those survey 
numbers. In Vazir v. Dwarka Mal (11), 
this Court-has held that it is open to a 
Muhammadan co-sharer to file a suit for 
partition inrespect only of some of the 
property held by him as a tenant-in-com- 
mon with others without bringing into the 
suit all ‘the property held by him with 
them as a tenant-in-common. The plaintiffs 
are alienees from a Muhammadan co-sharer. 
So far asthe suit in respect of their share 
in the aforesaid survey numbers is con- 
cerned, it must proceed. The other defen- 


dants, except the Secretary of State for’ 


India, are necessary parties to the suit and 
their names may be struck off. It is not 
clear from the record whether the survey 
numbers referred to above were held on 
a, restricted tenure, If that be so, the Sec- 
tary of State will continue as a party on 
the record. If those survey numbers are 
not held on restricted tenure, the name 
of the Secretary of State will also be 
struck off." The Government Pleader should 
make a statement on this point within 
three days of the date of the delivery of 
this judgment. With regard to costy I 
think that the plaintiffs should bear costs 
defendant 
No. 8 up-to-date. The costs of defendant 
No. 8 to be costs in the cause. 

Haveliwala, A.J. C.—TI agree. 

N. Order accordingly. 
(10) AI R 1925 Sind 2; 76 Ind, Cas. 314, 
iv 16 S LR 133; 79 Ind. Cas, 841; A I R 1922 Sind 
41. 
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The owner of the dominant tenement is not entibl- . 
ed to a mandatory injunction directing the owner 
of the servient tenement to demolish his house suffi- 
ciently to unblock certain windows in order to give 
more light to the former, unless he can show that he 
has suffered substantial damage which is defined as 
any act likely toinjure the plaintiff by materially 
diminishing the value of the dominant heritags or 
interfering materially with the physical comfort of 
the plaintiff or preventing him for carrying on his 
accustomed business in the dominant heritage as 
beneficially as hs had done previous to instituting 
the suit. Panna v. Ram Saran (1), referred to. 

A mandatory injunction should not be granted if 
the invasion of the right is such that pecuniary com- 
pensation would afford adequate relief, 


Mr. D. N. Chaudhari, R. B, for the Appel- 
lant. 

Messrs. G. R. D2o and M. R. Bobde, for 
the Respondent. 


Judgment.—The plaintiff is the owner of 
a house in Jubbulpore town. On the 
northern wall of the plaintiff's house there 
are three windows marked X. Y. Z. in the 
map attached to the plaint. Hach of these 
windows afforded light and air to a separate 
room. The defendant's house adjoins the 
plaintiff's house onthe north. Until recently 
ths southern wall of the defendant’s house 
was nol high enough to obstruct the entry 
of light and air through the three windows 
X. Y. Z. in the northern wall of the plaint-. 
iff's house, but recently the defendant re- 
built his nouse and so increased the height . 
of his southern wall as to block up these 
three windows.. The plaintiff accordingly 
sued for a mandatory injunction, directing 
the defendant to demolish his house suffici- 
ently to unblock the windows X. Y. Z. The 
plaintiff made no alternative claim for 
damages. l 

The lower Appellate Court ordered the 
defendant to demolish his wall opposite the 
the window Z but he'd that the rooms 
lighted by the windows X and Y were still 
suificiently lighted, that no substantial 
damage had been caused to the plaintiff by 
the blocking up of these windows, and 
that, therefore, the plaintiff was not entitled 
io a mandatory injunction for the removal 
of the wall opposite these windows. The 
plaintif has now preferred this second 
appeal against that decision. 

In this appeal Iam concerned only with 
the rooms lighted by the windows X and Y. 
Under s. 28 (e) of the Indian Easements 
Act the extent of a prescriptive right ts 
the passage of light and air to a certain 
window, door, or other opening, is that 
quantity of light or air wnich has been 
accustomed to enter the opening during 
the whole of the prescriptive period irrespec- 
tively of the purpose for which it has been 
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used; but under s. 33 the owner of the 
dominant heritage is not entitled to inslitute 
a suit for the disturbance of the easement 
unless the disturbance has actually caused 
substantial damage to him. “Substantial 
damage” is defined as any act likely to 
injure the plaintiff by materially diminish- 
ing the value of the dominant heritage or 
interfering materially with the physical 
comfort of the plaintiff or preventing him 
for carrying on his accustomed business 
in the dominant heritage as beneficially as 
te had done previous to instituting the 
suit. Under 8.35 an injunction may be 
granted to restrain a disturbance of an 
easement, if the easement is ectually dis- 
turbed, when compensation for such dis- 
turbance might be recovered under 
Chap. [V of the Act. The plaintiff, there- 
fore, is not entitled toa mandatory injunc- 
tion unless he can show that he has suffered 
substantial damage as defined above: see 
Panna v. Ram Saram (1). 

The judgment and inspection note of the 
Additional District Judge show that the 
window is required to light a staircase, 
that this window has not been completely 
blocked up, and that there is a window, 
at present chained up, in the western 
wall of this room which would sufficiently, 
light the staircase. In these circumstances, 
I agree with the learned Additional District 
Judge that no substantial damage has been 


caused tothe plaintiff by the partial block~ 


ing up of the window X. ; 

The plaintiff hasa stronger case as re- 
gard the blocking up of the window Y. 
There is no evidence to show for what 
purpose the plaintiff ordinarily used this 
room, but Mr. Roy, who was his tenant, has 
stated that it ‘wes used by his 
children for a study room. The inspec- 
tion note shows that the room is dark if 
the window X and the door are closed, so 
as to make it dificult to read in the room 
but not so dark as to make it useless for 
other purposes’ The Municipal overseer 
has, however, stated that even at present 
this room has sufficient light, and the Head 
Master of the Municipal School, which was 
at one time located in this house, stated 
that mo inconvenience was caused by the 
closing of the window. In these circum- 
stances I find it somewhat difficult to agree 
with the learned Additional District Judge 


that no substantial damage has been caused - 


to the plaintif, but I agree that the suit, 
as framed, must fai. A mandatcry in- 


(1) 55 A 711; 145 Ind. Cas, 530; A I R1933 All, 492; 
(1933) AL J 1006;6 RAL, ` ae 
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junciion should not be granted if the 
invasion of the right is such that pecuniary 
Compensation would afford adequate relief. 
The house is a large one, and the room 
lighted by the window Y is only one small 
room inthis house. The plaintiff, as I have 
said has not shown for what purpose he 
ordinarily used this room, and there is no 
ground for holding that the value of the 
house has been diminished by the blocking 
up of this window. I am, therefore, of 
opinion that pecuniary compensation would 
afford him adequate relief for any damage. 
that he has sustained, even though the 
defendant acted high-handedly, and that, 
as the plaintiff has never claimed pecuniary 
relief in this suit and is apparently un- 
willing to claim it, the suit must fail. 

The appeal is, therefore, dismissed with. 
costs. 

N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Reference No. 100 of 1936 
June 4, 1936 

MIDDLETON, J. O. 

COLLECTOR or PESHAW  AR—PETITIONER 
i versus 
MOHAMMAD ASHRAIT KHAN AND OTHERS 
-PLAINTIFFS AND ANOTSER—DErenpsant— 


OPPOSITE PARTIES 

Stamp Act (TI of 1899), ss. 61, 29, 35—Agreement 
produced in Court—Court not passing separate order 
admitting agreement — Endorsement showing it was 
admitted—Document relied on in judgment—Held, 
document was admitted and proceedings under s. 61 
wêdi competent—Deficient duty and penalty, payment 
of. 
A copy of an agreement was put in by the plaintiffs 
with their plaint; the original was produced by the 
defendant when giving evidence as witness for tho 
plaintiffs, and was referred to by him in his evidence, 
The Court passed no separate order admitting ths 
agreement into evidence. but did endorse the docu- 
ment itself with an endorsement showing that it had 
been admitted into evidence on the day when the 
defendant appeared as plaintiffs’ witness. In the 
judgment the Court continually referred to the terms 
of the document itself : 

Held, (i) that the endorsement ccmbined with the 
facts that the Court examined the defendant on the 
basis of the document and that the Court relied upon 
the document in its judgment amounts to an order 
admitting the document and therefore an order that 
can form the subject-matter of proceedings under 
s. 61, Stamp Act; 

(iz) that it could net be said that the order admitt- 
ing the document could only be implied from the 
decree. The endorsement upon the document wag 
made at the time ofits production and not on the date 
when the decree was granted. The references to the 
document in ths judgment merely afforded evidence 
that the Court had previously admitted it into evi~ 
dence and did notsuggest that it admitted it into 


Nan 

DÂ 
evidence 
m 


by an orcer implied in that very judg- 


ant; 

(ii) that in the case of a bond under s. 23, Stamp 
Act, the person liable to pay duty isthe person draw- 
ing, mekingor executing the bond. But the deficient 
duty and penalty to be charged under the proviso 
ofs. 35 should be paid by the person who wishes to 
put the document in evidence, 


C. Ref. from an order of the Senior Sab- 
Judge, Peshawar, dated November 13, 1934. 

Mr. Raja Singh, for the Petitioner. 

Messrs. Abdul Wahab (for Plaintiffs) and 
Geli Ram (for Defendant), for the Opposite 
Parties. 

Order.—This is an application under s. 61 
Stamp Act for a declaration that an instru- 
ment produced in evidence in a suit between 
the respondents was not duly stamped and 
for a declaration as to the amount of duty 
chargeable thereon. 

The suit was brought by Mohammad 
Ashraf Khan and Sher Bahadur Khan 
against K. B.Taj Mohammad Khan upon 
the allegation that upon September 23, 1925, 
the defendant executed a registered agree- 
ment in their favour admitting that the sum 
of Rs. 45,000 had been found due to their 
father from the defendant ond undertaking 
to pay that sum by instalments of Rs. 500 
to the plaintifs The plaintiffs alleged that 
this agreement along with other documents 
had been. kept by the defendant for safe 
custody as they were minors at the time of 
its execution. The defendant in his written 
statement admitted the execution of the 
document; dated September 23, 1925, denied 
that it was placed with him for safe custody, 
and alleged that it had been returned to him 
after he had made many payments, afler ace 
counts had again been rendered and at the 
time of execution of a subsequent document 
embodying a fresh agreement. The only 
issues framed in the case were in respect of 
alleged payments by the defendant, in res- 
pect of ithe subsequent deed alleged by the 
defendant and in respect of the plaintii’s 
claim tointerest. The plaintiffs called the 
defendant as their witness and also the 
defendant's accountant. Thereafter the de- 
fendants' Counsel stated that he did not wish 
to produce any evidence, and after certain 
intermediate orders judgment was announ- 
ced in favour of the plaintiffs fora sum 
considerably less than that which they had 
claimed. 


A. copy of the agreement mentioned was 
put in by the plaintiifs with{their plaint; the 
original was produced by the defendant 
when giving evidence ès Witness for the 


plaintifs, and was referred to by him in his : 


evidence. The Court passed no separate 
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order admitting the agreement into evidence, 
but did endorse the document itself with: 
an endorsement showing that if had been 
admitted into evidence on the day when 
the defendant appeered as plaintifi’s witness. 
In the judgment the Court continually re- 
ferred tothe terms of the document itself 
doing so in its discussion of issue; Nos. 2, 
3and 4. An appeal against the decree of 
ihe trial Court was dismissed by the Bench 
of this Court. Counsel for the petitioner 
claims that the document which was signed 
by two witnesses and which contained an 
egreement topay by ins‘a'ments, was a 
bond within the definition given in s. ? 
(5) (b), Stamp Act, which runs as follows: 

“Bond includes (b) any instrument attested by a 


witness and not payable to order or bearer whereby a 
person obliges himself to pay monsy to another,” 


andurges that asthe debt acknowledged 
amounted to Rs. 45,000 and as the correct 
stampt upon a bond of that value is Rs. 7-8-0 
per Rs. 1,000, a declaration should be 
granted that the amount of duty chargeable 
ihereon was. 337-8-0, whereas the duty paid 
upon it was Rs. 10. On examining the 
agreement l find that the defendant had ad- 
mitted init that Rs. 2,000 had been paid 
at or before execution and promised to pay 
Rs. 43,000 by irsta’ments, end I hold that’ 
the petitioner's claim should be for a dec- 
laration in respect of Rs. 322-8-0 less Rs. 
10. Counsel for the respondents do not cons 
test that the instrument fel's within the 
definition of bond mentioned above. They; 
however, take up two points in common: 

(a) That there was no order admitting the 
instrument and bence that no proceedings 
under s. 61 are competent, and 

Ib) That if there be any implied order 
admitting the document, it was contained in 
the decree of the trial Court which has 
merged inthe decree of this Court, and that 
therefore the application would lie to their 
Lordships of the Privy Council and not to 
this Court. 

In addition, Counsel for the plaintiff-res- 
pondents urges: 

(e) Thetifthe application be granted, it 
should be accompanied by a declaration that 
the defendant-respondent aloneis liable for 
the deficient duty and consequent penalty. 
I take up the three points in the above 
order. 

(a) Reliance for the respondents is placed 
upon the rulings reported in Piran Ditta v. 
Mangal Singh (1), and Faridun Bug v. Em- 
peror (2), and Counsel have conceded that 

(1) 108 P R 1908; 207 P W R 1908. 

@ A IR 1935 Lah. 909; 161 Ind. Cas, 4848 RY 
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they have been unable to find rulings of any 
High Court other than that of Lahore in 
support of the point. Faridun Beg v. Em- 
peror (2) is a judgment delivered by a 
single Judge who upon first principles based 
upon the wording of s. 61, Stamp Act, held 
that an order by implication cannot be 
taken into consideration by an Appellate 
Court and cannot validly form the subject- 
matter of consideration for the purpose of 
issuing a declaration, and referred in sup- 
port of this ruling to Piran Ditta v. Mangal 
Singh (1). The learned Judge further 
mentioned two Calcutta rulings to the effect 
that once an instrument is admitted in evi- 
dence, it is thereafter available in the same 
proceedings even though insufficiently 
Stamped, and distinguished these as being 
rulings which did not deal with the point 
before him. With all deference to this 
view I must remark thatthe learned Judge 
did not have his attention drawn to a Divi- 
sional Bench ruling of the Lahore High 
Court reported as Gurdas Mal-Ram Chand 
v. Guran Ditta Mal (3), in whichit has been 
held that: 

“Where an instrument inadmissible in evidence for 
wont of proper stamp was let in and after exam- 
ining witnesses as to itsexecution the Judge gave 
Judgment acting upon it, if must be held to 
have been admitted in evidence within the mean- 
ing of s. 36, and admission cannot be questioned in 
appeal,” 

Had hisattenlion been so directed, it is 
Possible that his judgment on the allied 
point might have been affected thereby. 
In the Divisional Bench judgment to which 
I have referred, the learned Judges noted 
that where an improperly stamped docu- 
ment had been admitted in evinence, such 
admission shall not except as provided in 
S, 61, be calledin question at any stage of 
the same suit. It is true that they were not 
considering the converse question as to 
whether such admission could be called in 
question under the provisions of s. 61, but 
it appears tome that their opinion on the 
one point was inconsistent with any contrary 
opinion upon the other. In the present case 
the Court endorsed the document with an 
endorsement showing that it had been 
admitted, though it wrote no separate order 
admitting the document. This is the nor- 
mal procedure unless the admission of tke 
document is contested by one of the parties, 
and I hold that the endorsement combined 
with the facts that the Court cxamined the 
defendant on the basis of the dccument and 
that the Court relied upon the document 


(3) A I R 1929 Lah. 770; 119 Ind. Cas. 485; 11 Leh. 
77; Ind, Rul. (1929) Lah, 90; 31 P L R 360, 
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in ils judgment amounts to an order ad- 
mitting the document and therefore an order 
that can form the subject-matter of proceed- 
ings under s. 61. 

(b) The suggestion that the order ad- 
niitting the document can only be implied 
from the decree, which decree has now 
merged in the appellate decree of this Court, 
does not appeal tome. The endorsement 
upon the document was made at the time of 
ifs production and not on the date when the 
decree was granted. The references to the 
dccumentin the judgment merely afford 
evidence that the Court had previously ad- 
mitted ib into evidence and do not suggest 
that if admitted it into evidence by an 
order implied in that very judgment. Apart 
irom this, the question of the duty paid 
upon the document and of its consequent in- 
admissibility was not raised in appeal and 
was not a point upon which this Court has 
ever passed orders. 

(c) In respect of the third point, I note 
that in the case ofa bond under s. 29, 
Stamp Act, the person liable to pay duty is 
the person drawing, making or executing the 
bond, in this case Taj Mohammad Khan. But 
the deficient duty and penalty to be charged 
under the proviso of s. 35 should be paid by 
the person who wishes to put the docu- 
ment in evidence. Counsel forthe plaintiff- 
respondents urges that it was the defendant 
who produced the document and who relied 
upon it whilst Counsel forthe defendant- 
respondent points out that it was produced 
by the defendant when appearing as a 
witness for the plaintiff. Counsel for the 
petitioner urges thatthe point now under 
discussion should be left to the decision of 
the Collector. 

The plaintiffs, when putting ina copy of 
the document with their plaint, certainly re- 
lied upon it; the defendant, although he ap- 
peared as plaintiff's witness, certainly re- 
lied upon the original document in support 
of several of the contentions which he had 
made in his written statement. I am, there- 
fore, unable to hold that any of the respon- 
dents in the present proceedings are not lia~ 
blein respect of duty and penalty. In view of 
the above findings I hereby record a declara- 
tion that the correct duty chargeable upon 
ihe document was Rs. 322-8-0 and that the 
deficient duty paid thereon was Rs. 312-8-0 
A copy of this declaration to be sent to 
the Collector. Costs in this proceeding: 
are awarded tothe Collector petitioner as 
against ell the respondents. Pleader’s fee 
Rs. 50, 

No Order accordingly. 
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PATNA HIGH COURT 
Appeal from Original Decree No. 201 of 1932 
with Appealfrom Original Decree No. 25 
of 1933 
August 14, 1936 
COURTNEY-TERRELL, O. J. AND DEAVLE, J. 
JANKIRAM SITAL RAM FIRM AND OTHERS 
-—DEFENDANTS— API ELLANTS 
VETSUS 
Tag CHOTA NAGPUR BANKING 
ASSOCIATION, LTD.—PLAINTIFP AND 
BISHUN LAL SAO AND OTHERS — 


; DEFENDANTS—RESPONDENTS 
Estoppel—Property joint~—One mortgaging it as 
self-acquired—Others attesting deed and represent- 
` ing that property . belonged to mortgager—Whether 

. can set up their title against mortgagee—Subsequ- 
ent purchaser from such persons, whether also estop- 
ped from raising his title. 

If a man either by words or by conduct has intimat- 
ed that he consents to an act which has been done and 
that he will offer no opposition to it, although it 
could not have been lawfully done without his consent, 
and he thereby induces others to do that from which 
they otherwise might have abstained, he cannot 
question the legality of the act he had so sanction- 

‘ed, to the prejudice ‘of those who have so given 
faith to his words or to, the fair inference to be 
drawn from his conduct. [p. 100, col. 2.] 

The defendants were aware of‘ their own rights, 
they knew the contents of' the mortgage-deed mort- 
- gaging their property in the name of another as 

_his exclusive property, they were interested in the 
loan money, which was a good consideration in so 
‘far as they were concerned, and they attested the 
deed raising no objection that they had share in the 
property. They did more than merely stand by and 
allow the mortgagee to part with their money. By 
‘their conduct they impliedly represented that what- 
abel the = of the eee us might be he had 
their authority to mortgage the property and attest- 
ed the deed on that basic: ated 

Held; that whether the case was based on the 
contract or was based on estoppel, it was equally 
operative against the defendants and prevented 
them from setting up their title as against the 
jmortgagee; [p. 100, col. 2.] 

[Oese-law discussed. ] 

Held, also that these representations were effective 
60 as to prevent the subsequent purchaser from 
‘these defendants from raising the title which he 
had acquired, because, if a man has once represent- 
ed that another has aright to convey property, his 
representations are effective to prevent any subse- 
quent purchaser from him from asserting his (the 
subsequent purchaser's) title. [ibid,] 

[Case-law discussed. ] 


A from a decisicn of the Subordinate 
: ee of Dhanbad, dated September 22, 

Messrs. S. N. Bose, Avadeshi Nandan 
Sahay and Nawal Kishore Prasad, II, for 
the Appellants. 

Messrs. B. C. De and 8S. 
the Respondents. 

Courtney-Terreil, C. J.—These two 
appeals are respectively by defendant 
No. 9; and by defendants Nos. 2 and 3, 


N. Bannerji, for 
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against adecision of the Subordinate Judge 
cf Dhanbad. The suit was for possessicn 
of three houses in Jharia. The defendenis 
Nos. land 2 are brothers. he def nd- 
ants Nos. 3 and 4 are sons of a deceased 
brother of defendants Nos.1 and 2. The 
family came from a distance and set up 
business in Jharia some years before ihe 
facts to be mentioned. The deceased 
brother and defendants Nos. 1 and 2 
separated about 14 or 15 years ago and . 
thereafter they held their property in 
defined shares but in common management. 
House No.3 is the most valuable and the 
land on which it stands was acquired piece 
by piece between 1904 and 1914. Two of 
the deeds were in favour of the deceased 
brother and defendant No. 1 aad 3 
are in favour of defendant No. 1 alone. 
House No. 2 stands in a plot which was 
acquired in 1916 hy a deed in favour of 
defendant No. 1, but the deed recites that 
the consideration was due to the firm. under 
which style the family continued their 
business at all times. House No. l was: 
acquired in -1920 under a deed which hes 
not been produced. All three properties 
are recorded in the name of defendants 
in equal shares. The evidence amply 
supports the finding that the property in 
suit was held by the three brothers in 
equal separate shares. It appears that the 
person who actively conducted the mer- 
cantile business carried on in the firm 
name was defendant No.1 and that the 
other defendants were what may be called 
sleeping partners. 

On November 13, 1922, the defendant 
No. 1 executed a mortgage bond mort- 
gaging inter alia thethree houses aforesaid 
to the plaintiff Bank and in the mortgage- 
deed he described the property as his own 
self-acquisition. On November 25, 1923, he 
executed a mortgage tothe plaintif Bank 
of the equity of redemption of the first 
mentioned mortgage. ‘he Bank apparently 
warned by the occurrence of more than 
one name in the title deeds insisted that 
the defendants Nos. 2 and 3 should hear 
the first mortgage-deed read over and 
should attest it as witnesses. ‘There is 
some conflict of evidence as to where this 
happened and as to exactly what the 
defendants did and said at the time but 
there is no dispute as to the fact that they 
did so attest the deed and I have no doubt 
on the evidence that the deed was read 
over to them and that they raised no 
objection whatever. I-have also no doubt 
that they thoroughly understood the nature 
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of the deed. They were interested in 
the business for which the money borrowed 
was required. The plaintiff had suggested 
that defendants Nos. 2 and 3 should execute 
the bond as parties but defendant No. 1 
had objected on the ground that they 
might in that event claim a share in the 
property mortgaged which he had describ- 
ed as his own acquisition. I am further 
satisfied that the state of affairs as to the 
business and property was sufficiently 
obscure to cause the rights to itto be a 
matter of doubt and difficulty to the Bank, 
although they might have insisted on a 
minute examination of title, have dis- 
covered the title rights of defendants 
Nos. 2,3 and 4 in that property. Further 
I am satisfied that the action of the defend- 
ants Nos. 2 and 3 in attesting the document 
with knowledge of its contents, in fact 
induced the plaintiff Company to advance 
the money lent by them on the mortgage 
security. 

In 1929, the plaintiffs sued to enforce 
their mortgages against defendant No. 1 
only and on March 17, 1930, having obtained 
judgment, they purchased the property at 
the auction-sale and the sale was confirmed 
on August 15, 1930. 


On September 20, 1930, the defendant 
No. 5 who had obtained a money decree 
against defendants Nos, 1 to 4 executed if, 
put up house No. 1 for sale, purchased 
this house, and the sale to him was con- 
firmed on December 1, 1930. On March 3, 
1931, the defendant Nos. 2—4 sold their two- 
thirds share in the house No. 3 todefend- 
ant No. 6. 

The plaintiffs took out delivery of pos- 
session of the mortgaged property, the sale 
of which to them had been confirmed and 
were resisted by defendants Nos. 2 to 6. 
They; therefore, brought this suit. 


The defendant No. 1 did not appear. 
Defendants Nos. 2—4 filed one written 
statement, and at the trial, seb up their 
ownership of the mortgaged property to 
the extent of a two-third interest and this 
contention they have justified. The real 
contention in this appeal is as to whether 
in the face of their conduct and attestation 
they are entitled tc defend thissuit. The 
facts are clear. ` 

The defendant No. 5 contends that he 
purchased bona fide and as an execution 
creditor the shares of defendats Nos. 2—4 
and that he isnot bound by the conduct 
of defendants Nos. 2 and 3 cf which he had 
in any case no notice. The defendant 
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No. 6 supports the case of defendants 
Nos. 2—4 and says that he is in possession. 

The Subordinate Judge decreed the suit 
against defendants Nos. 1, 2 and 3, and def- 
endant No. 5 and defendant No. 6 as to 5-6th 
share in the property. As against defend- 
ant No. 4, he dismissed the suit and in 
this dismissal, he was clearly right, for 
defendant No. 4 having a clear 1-6th right 
in the property (being one-half of his 
deceased father’s share) and being un- 
affected by the conduct of defendants 
Nos.2 and 3 is not affected by the mort- 
gages or by the sale in execution of the 
money decree obtained by defendant No. 9. 
The cross-appeal by the plaintiff against 
this part of the decision must be dis- 
missed but without costs as the defendant 
No. 4 has not appeared. 


_. The learned Judge held that defenc- 


anis Nos. 2 and 3 were estopped by their 
Conduct as against the plaintiffs from setting 
up their titles (as to defendant No. 2 to the 
extent of a one-third share and as to 
defendant No.3 as to a one-sixth share). 
Defendants Nos. 2 and 3 in appeal contend 
that at the most they had merely con- 
tracted with the plaintiffs that they would 
no} set up their title in consideration of the 
loan by the plaintiffs to their relative de- 
fendant No. 1 which contract would merely 
sound in damages for breach and would 
not operate as an estoppel. They further 
contend that in fact they made no con- 
tract at all but merely expressed an inten- 
tion for the future to abstain from 
setting up title. They contended that 
they made no representation as to the 
title of defendant No. 1 to mortgage the 
property and they relied on the case of 
Jordan v. Money (1). This case arose out 
of a suit for a declaration that a certain 
debt secured by a bond executed by the 
plaintiff had been abandoned and released. 
It was alleged that the bond-holder Mrs. 
Jordan had relinquished her rights under 
the bond in certain coral ccnversations at 
the time when the marriage of the plaintiff 
was under consideration. The case turned 
purely upon the factsand as can be seen 


‘by the judgment of Lord Brougham at 


p. 230* the House was of opinion that she 
never relinquished her rights or released 
the plaintiff from his obligation under the 
bond. It hasno bearing on this case. It 
was cited because of a passage in the 
judgment of Lord Cranworth at pp. 214-215.* 
ee (1854) 5 H LC 185; 23 LJ Ch. 865; 101 RR 


*Pages of (1804) 5H. L, O,—[Ba,] 
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After stating the principle of law that a 
representation of fact will create an estop- 
pel and'ithat on the facts of the case there 
had been no such. representation, he said: 

“Ian clearly of opinion, as clearly aa 
I can be, knowing that I am counter in 
this respect, certainly.to an authority for which 
1 feel great deference, namely the Master 
of the Rolls, probably to the Lords Justices, and 
I have sume reason to suppose also to some at least 
of your Lordships, that it does not. I am bound 
to state my view of the case; I think that that 
doctrine does not apply to a case where the repre- 
sentation is not a representation of a fact, but a 
statement of something which the party intends or 
does not intend to do, Inthe former case it is a 
contract, in the latter it is not.” 


After dealing with the facis the Lord 
Chancellor then said: 

“My opinion is that if oll the evidence had 
come up to the mark, which for reasons I shall 
presently state, I do not think it did, that if upon 
the very eve vf marriage she had said “William 
Money, I never. will enforce the bond against you’ 
that would not bring it within thess cases. It 
might be if all statutable requisites, so far-as 
there are statutabie requisites, had been complied 
with, that it would have been a very good con- 
tract whereby she would have bound herself not 
to enforce the contract; in short, it could not 
have been, because it must have been a contract 
reduced into writing and signed, but that is not 
the way in which this case is put; it is pub 
entirely upon the ground of representation.” 

The Lord Chancellor was dealing with 
the requirements of the Statute of Frauds 
in force in England. He held that there 
was in that case no contract which would 
satisfy the statute, and moreover, there 
had been no representation, and for these 
reasons the suit failed. But in the case be- 
fore us the facts indicate either a valid con- 
tract or a silence amounting to representa- 
tion. The circumstances were fully known 
to the defendants Nos. 2 and 3. They 
were aware of their own rights, they 
knew the contents of the mortgage deed, 
they were interested with defendant No. 1 
in the loan money, which was good 
consideration in sofar as they were con- 
cerned, and they attested the deed raising 
no objection. They did more than merely 
stand by andallowthe plaintiffs to part 
with their money. By their conduct they 
impliedly represented that whatever the 
title of the defendant might be he had 
their authority to mortgage the property 
and attested the deed on that basis. As 
was said by Lord Kingsdown in Cairncross 
vy. Lorimer (2), cited with approval by 
the Privy Council in Sarat Chunder Dey 
vy. GopalChunder Laha (3), 

“The doctrine will apply, which is to be found, 
I believe, in all civilised nations, that if a man 
-(2) (1852) 3 H L 827; 7 Jur. (N. s.) 149; 123 R R 906, 

8) 200 296 at p, 311; 19 I À 203; 6 Sar, 224 (P, O.) 
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either by words or by conduct has intimated that 
he consents to an act which has been done and 
that he will offer no opposition to it, although it 
could not have been lawfully done without his 
consent, and he therehy induces others to do that 
from which they otherwise might have abstained, 
he cannot question the legality of the act he had 
so sanctioned, to the prejudice of thcse who have 
so given faith to his words or tothe fair inference 
to be drawn from his conduct.” 


Therefore whether the case is besed on 
the contract or is based on estoppel, it is 
equally operative against the defendants 
Nos. 2 and 3 and prevents them from 
selting up their title as againstthe plaint- 
iffs. The learned Judge has based his 
judgment on representation and estoppel, 
but even if the defendants were right in 
their contention that they had merely 
contracted not to raise their title against 
the plaintiffs, the contract would be a bar. 
In my opinion the appeal of defendants 
Nos. 2 and 3 must failand be cisnissed 
with costs. < 

I now approach the more difficult ques- 
tion of the relative positions of defendant 
No.5 and the plaintiffs. Leaving apart 
for- the moment the position of defendant 
No. 9 as an auction-purchaser at an auc- 
tion sale, what is the position of an innocent 
purchaser for good consideration with re- 
gard to prior statements by his vendor 
which have deceived a prior purchaser into 
a prior sale? Ishe bound by such state- 
ments or not ? 

Now in this case the representations by 


‘defendants Nos. 2 and 3 were not direct 


representations as tothe title of the de- 
fendant No. 1 to the property in dispute. 
They were representations that defendant, 
No. lhad authority to convey such rights 
as defendants Nos. 2 and3 might have if 
any, and, as I have held, they were effective 
to prevent defendants Nos. 2 and 3 from 
raising their title as against the Bank. But 
are they effective so as to prevent the sub- 
sequent purchaser defendant No. 5 frem 
raising the title which he has acquired. 
In other words if a man has once repre- 
sented that another hasa right to convey 
property, are his representations effective 
to prevent any subsequent purchaser from 
him from asserting his (the subsequent pur- 
chaser’s) title ?- 

In Sarat Chander Dey v. Gopal Chunder 
Laha (3), a husband had executed a heba- 
nama (deed of gift) in favour of his wife. 
After his death, she, represented by her 
son, mortgaged the property. After ber 
death the plaintiff purchased from the son 
his inherited share of the property in- 
cluding the mortgaged property, The mort- 
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gagees sold the propertyin execution of a 
mortgage decree which they had obtained 
and it was purchased by the defendants. 
It was held that s.115 of the Evidence 
Act was applicable. The son had repre- 
sented that the hibanama gave his mother 
authority to mortgage and consequently 
neither he nor his representatives in 
estates could be allowed to deny the truth 
of the representation intentionally made 
and aclod on by the mortgagee, and the 
purchaser from the mortgagee was in as 
good a position as the mortgagee himself 
even if he (the purchaser) were aware 
of the facts. 

Then, is the purchaser at an auction-sale 
held by the Court in any better position 
than a private purchaser. 

In Mohamad Mozuffur Hossain v. Kishori 
Mohan Roy (4), it was expressly held 
after quoting the passage from the judg- 
ment in Ramcoomar Coondoo v. Macqueen 
(5) in which Sir Montague Smith laid 
down the general Principle of estoppel, 
that the execution creditors purchased 
only the right, title and interest of the 
person making the representation and 
Were in no better position. In Poreshnath 
Mukerji v. Anathnath Deb (6), a suit for 
rent by a zemindar and patnidar against 
a darpatnidar, was defeated on the de- 
fence of the latter that he had conveyed 
his interest to others, against whom the 
former afterwards obtained a decree, and 
brought the darpainito salein execution, 
buying their: right, title and interest there- 
in himself. From the darpatnidar who 
had thus disclaimed title, a third party 
claimed to be mortgagee, and set up a 
decree on his mortgage followed by a 
purchase of the tenure at a sale in execu- 
tion. He was, therefore, allowed to intervene 
in a suit for rent brought by the zemin- 
dar and patnidar against an ijaradar 
of lands within the darpatni estates. It 
was held that notwithstanding this pur- 
chase, the intervening mortgagee was 
bound by the estoppel arising out of the mort- 
gagas disclaimer of title in the suit above- 
mentioned. It was sought on behalfof defend- 
ant No. 5 to distinguish these cases from the 
cne before us on the ground that although 
a mowgagee auction-purchaser was in no 
better position than a mortgagee as such, 
a stranger purchaser would be free from 
Pyar 909; 22 I A 1929; 5 MLJ101;6 Sar. PCJ 


mor A Sup. Vol. 40; 11 BL R 46; 18W R 166; 3 Sar. 
(6) 9 © 265; 9 I A 147: 5 Shome L R 197; 6 Ind. Jur, 
519; 4 Sar P'C J 384 (P, O), i 
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the estoppel against the mortgagee, but it 
is clear that in Debendra Nath Sen-v. 
Mirza Abdul Samad Seraji (7), after a 
careful review of the authorities it was laid 
down that just as a purchaser at an execu- 
tion sale may take advantage of an estop- 
pel arising from the deed by which the 
debtor acquired title [see e. g. the cases in 
Poreshnath Mukerji v. Anathnath Deb (6) 
and Sarat Chunder Dey v. Gopal Chunder 
Laha (3), cited above] so the purchaser in 
his turn is estopped by the deed made by 
the debtor before the sale; in other words, 
the levying creditor is bound by an estop- 
pel against the debtor as grantor. 

This case shows that the principle on 
which the auction-purchaser is bound by 
estoppel against the judgment-debtor de- 
pends not merely on the particular charac- 
ter borne by the auction-purchaser but on 
the view that one who can take advantage 
of an estoppel in his favour should be bound 
by estoppel. 

In my opinion, of the two innocent par- 
ties defendant No. 5 and the plaintiffs, 
both deceived by the defendants Nos. 1 to 
3, the law protects the plaintiffs. The deci- 
sion of the Subordinate Judge was right 
and both appeals must be dismissed with 
costs. 

I wish to add that I have read the judg- 
ment prepared by my brother Dhavle and 
agree with it. 

Dhavle, J. —I agree. 

The learned Subordinate Judge has found 
that defendants Nos. 2 and 3 attested the 
first mortgage bond of defendant No.1 in 
favour of the plaintiff Bank with full know- 
ledge of the contents, and that they did 
so by way of giving assurance to the Bank 
that the properties that were going to be 
mortgaged were the self-acquired properties 
of the mortgagor (as was stated in the 
bond) and that they claimed no interest in 
the same. Defendant No. 2 stated in his 
evidence thathe and his nephew Damodar 
attested the mortgage bond at the request 
of Bishuni, without knowing that the three 
houses were being mortgaged underit. He 
is unsupported, and as shown in detail by 
the lower Court, thoroughly unreliable. It 
was not the defendants’ case that Bishuni 
was practising any fraud upon the other 
defendants, and in the circumstances it is 
difficult to believe that Bishuni took the 
signatures of his brother and nephew with- 
out the contents of the bond being brought 
to their knowledge. 

The learned Advocate for defendant 

(7) 10 OL Jd 150; 1 Ind. Cas, 264. 
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No. 5, appellant in .First Appeal No. 201, 
has laid stress on the failure of Babu 
Jatindra Chandra Mullick, P. W. No.4, a 
Pleader (now retired) and one of the local 
directors of the Bank, to recollect if de- 
fendant No. 2 and his nephew attested the 
mortgage bond or if there was any talk 
regarding them, and on his admission that 
it was on the representation of Bishuni 
that the bond recited that the mortgaged 
properties were acquired by himand belong- 
ed exclusively to him. But the Pleader was 
very advanced in years when called upon 
to depose to a transaction that had taken 
place ten years previously; and itis obvious 
that the examination of the title deeds and 
the enquiry about possession which would 
appear from ihe evidence of Panchu Gopal 
Roy, the Manager of the Bank, to have been 
made, led the Bank to ask Bishuni to get 
the bond attested by defendants Nos. 2 and 
3. Panchu Gopal claims to have asked 
Bishuni to get the bond executed by those 
two persons and to have been satisfied, on 
Bishuni pointing out that in that case they 
would claim a share in the property, if 
Bishuni would get the bond attested by 
them. It appears from the evidence of 
Mahabir Pathak, P. W. No. 3, that Bishuni 
brought defendanis Nos. 2and3 from Jharia 
and that when the latter were asked whe- 
ther they had any shares in the property, 
they said “we have no objection. We accept 
whatis heing done by Bishuni Sao.” It 
also appears that the recital that the mort- 
gaged property belonged to Bishuni was ex- 
plained to them, upon which they said “we 
have no objection.” An estoppel cannot, 
it is true, be founded upon a. representa- 
tion which is doubtful or a matter of ques- 
tionable inference; but this only means 
that the representation should be such as 
would, in the circumstances of the case, be 
reasonably understood in the sense contend- 
ed for by the party to whom itis address- 
ed. Regarded from this point of view, the 
representation amounted to no less than this, 
that defendants Nos. 2 and 3, so far as they 
had atitle tothe mortgaged property and 
an interest to challenge the mortgage, con- 
sented for their interest to represent Bishuni 
as having the legal right to grant the mort- 
gage of the entire property as if it belong- 
ed to him exclusively—the representation 
was really much stronger than that of 
Ahmad in Sarat Chunder Dey v. Gopal 
Chunder-Laha (3). The learned Advocate 
for the appellant has urged that there can 
be no estoppel where the statement relied 
upon is made to a person who knows the 
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real facts. That may be conceded, but does 
not help the appellant ; the Bank was obvi- 
ously in doubt about the exclusive title 
alleged by Bishuni and only accepted the 
mortgage from him on the representation 
made by defendants Nos. 2 and 3. The 
representation was quite unlike that dis- 
cussed in Jordan v. Money (1), and was 
much more than a mere expression of any 
future intention of defendanis Nos. 2 and 3 
or amere waiver by them. 

‘The learned Advocate for the appellant 
also contended that the estoppel could only 
bind defendants Nos.2 and 3 personally, 
or that at any rate it did not bind defend- 
ant No. 5 who purchased their right, title 
and interest in.an execution sale. Estoppels 
under s. 115 of the Evidence Act are by 
the very terms ofthe section not confined 
to parties but extend to their representa- 
tives. The learned Advocate has contended 
that the’ execution purchaser is not a rep- 
resentative of a judgment-debtor, and has 
cited Richards v. Jenkins (8) and Veerappa 
Chetty v. Ramasami Chetty (9), in support. 
The former was a decision on an inter- 
pieader issue with regard to goods taken in 
execution. The evidence showed that the 
claimant had not interest in nor the posses- 
ston of the goods at the time of seizure but 
that they belonged to a third person. It 
was held that the execution creditor was 
entitled to succeed, and that assuming that 
ihe execution debtor (who had been paying 
the hire of the goods to the claimant even 
after the latter's bankruptcy) was estopped 
from denying that the goods were the 
claimant's, such estoppel did not bind the 
execution creditor. The case wasone in 
which the claimant had no property in the 
goods at the time of the seizure, but “at the 
utmost only a right by wayof estoppel 
against the execution-debtor™. But in the 
present case the entire property including 
the interest of defendants Nos. 2 and 3 had 
been mortgaged to the Bank and had been 
purchased by it in the execution sale, and 
the sale confirmed, before the appellant pur- 
chased that interest in his execution. The 
Bank was thus in avery different position 
to the appellant than the claimant in 
Richards v. Jenkins (8), to the execution 
creditor. In Veerappa Chetty v. Ramasamt 
Chetty (9), the second case relied upon by the 
learned Advocate, the contest was between 
two execution purchasers. - The earlier of 


(8) (1887) 18 Q B D 451; 56 LJ QB293;56 LT 
591; 35 W R 355. 

(9) 43 M 135; 53 Ind. Cas. 579; 26 M L T 271; 37 M L 
J 442; 11 L W 232. 
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these purchases was made in execution pro- 
ceedings carried onin a Court which had 
been deprived (by a notification of the Local 
Government) of local jurisdiction over the 
subject-matter after the application for 
attachment of the judgment-debtor’s proper- 
ty and before the issue of the order of 
altachment. The judgment-debtor could 
have objected tothe jurisdiction, but omit- 
ted to do so and allowed the sale to be con- 
firmed. The other sale, which was later, 
wes held by a Court with jurisdiction at 
the time in question. The judgment-debtor 
was precluded by the principle of s. 21, 
Civil Procedure Code from asserting after- 
wards that the earlier execution sale was a 
nullity because of want of jurisdiction; and 
_Seshagiri Ayyar, J. held that: 

‘Whatever may be the general position of an 
execution creditor in regard to cases over which 
a Court has jurisdiction, the principle of Debendra 
Nath Sen v. Mirza Abdul Samad Seraji (7) should 
not b> extended to cases where the judgment-debtor 
is sought to be affected by rule of procedure relate 
ing to jurisdiction.” 

This would have been sufficient for the 
disposal of the matter; but the learned 
Judge appears also to have dissented from 
the view taken in Debendra Nath Sen's case 
(7) wiz, that 

“The purchaser at an execution sale is bound 
by the same rule of estoppel as the judgment-debtor 
on the yrinciple that the former has purchased 
merely the right, title and interest of the latter 
ani doss not consequently occupy a position of 
greater advantage”. 

He was of opinion that in Mohamad 
M zuffur Hossain v. Kishori Mohun Roy (4) 
ths Privy Council should not be taken to 
have disapproved Richards v. Johnston (10) 
and Richards v. Jenkins (8) and laid down 
that an execution creditor under all cir- 
cumstances is estopped by considerations 
which affect the judgment-debtor, and that 
the contrary view would attribute to the 
Judicial Committee a departure from tha 
decision in Dinendranath Sanyal v. Ram: 
kumar Ghose (11) and from the high autho- 
rity of the learned Lord Justices who decid- 
ed Richards v. Jenkins (8). Debendra 
Nath Sen v. Mirza Abdul Samad Seraji (7) 
has, so far asit lays down a general rule, 
been followed in this Court in Kali Dayal 
v. Umesh Prashad (12) where certain ex- 
ceptions to the rule were also expressly re- 
ferred to. Richards v. Jenkins (8) itself 
points to the existence of the general 


(10) (1859)4 H & N 660; 1 F & F 447; 28 LJ Ex 
322; 5 Jur. (N. s.) 520; 157 E R 1000; 118 R R 672. 
(11) 70 107; 4 Shome L R 236; 8 I A 63:10 CLR 
airs Hee ay ae Ind. Jur. 276 (P. 0). 
12) 1 Pat. 174; 69 Ind. Cas, 266; (1922) Pat. 33; A I 
R 1922 Pat. 63; 3 PL T 508. Kan, a 
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rule while furnishing an exception to it. 
In Dinendranath Sanyal’s case (11) their 
Lordships of the Judicial Committee mere- 
ly pointed out that under the rule of lis 
pendens or rather the rule now found in 
s. 64 of the Civil Procedure Code, the exe- 
cution purchaser, notwithstanding that as 
in a private sale he acquires merely the 
right, title and interest of the judgment- 
debtor, acquires that title, by operation 
of law, adversely to the judgment-debtor 
and freed from all alienations and encum- 
brances effected by him after the attach- 
ment of the property sold. But this plainly 
does not involve a denial of the general 
rule unmistakably found in Kay, L. J.B 
observations in Madell v. Thomas (13), 

“Where property is subject to any rights by 
which it would be bound in the hands of the... 
execution debtor, nothing can be more clear as 
a general proposition than that it would be subject to 
such rights as against the execution creditor, The 
defendants’ Counsel admitted that as a general rule 
this was s0...... id 

Exceptions to the general rule other 
than those arising out of the appli- 
cation ofthe rule of lis pendens, dc, 
have been recognized, such as for ex- 
ample the case put in Anundo Moyee Dossee 
v. Dhonendro Chunder Mookerji (14) where 
it was said that an  auction-purchaser 
from a mortgagor, who takes without notice 
of the mortgage thinking that he had an 
absolute title and holds possession for 
twelve years as absolute owner, was not 
in the same position as the mortgagor 
or a person claiming under a voluntary 
alienation from him. Richards v. Johnston 
(10) and Dinendranatha Sanyal v, Ram- 
kumar Ghose (11) were cited for the appel- 
lants in Poreshnath Mukerji v. Anathnath 
Deb (6) in support of the contention that 
a purchase by a mortgagee in execution of 
his mortgage decree placed him in a better 
position than he was in as mortgagee as 
regards an estoppel (by disclaimer) 
operative against the mortgagor at the 
time of the mortgage. The conten- 
tion was rejected, and the decision 
of their Lordships of the Judicial Commit- 
tee implies that there is a general rule 
and that the cases cited for the appellants 
were distinguishable on the facts (there 
being a finding by the jury in Richards 
v. Johnston (10) that there had been no 
actual transfer of the property from the 
judgment-debtor to the claimant's vendor) 
furnished exceptions which did not affect the 
matter for decision. Their Lordships said 

(13) (1891) 1 QB D 230; 60L J Q B227; 84 L T 9; 


39 W R 280 


(14) 14 M I A 101; 16 W R 19; 8B L R 122 @. 0) 
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that it was admitted that the estoppel would 
have been binding ona mortgagee or as- 
signee. This was a different estoppel 
altogether from ithe rule laid down 
in Ramcoomar Coondoo v. Macqueen (5) 
and afterwards embodied in s. 41 of the 
Transfer of Property Act. The decision 
in Mohamad Mozuffur Hossein v. Kishori 
Mohun Roy (4) was based on that rule, 
and their Lordships of the Judicial Ccm- 
mittee expressly held: 

“This principle applies to Abdul Ali (the origi- 
vial owner) and the appellants (execution-purchasers 
from the heirs) are in the same position, as they 


purchased only his right, title and interest and 
-are equally bound by it.” l 


This again plainly implies what I have 
called the general rule, notwithstanding 
the exceptions that haye been recognized 
from time to time. What Mookerjee, J., 
showed in Debendranath’s case (7) was 
the absence of a “comprehensive rale of 
absence of estoppel against the execution 
purchaser” deduced from earlier decisions; 
he was not thinking of the exceptions. 
The decision in Veerappa Chetty’s case 
(9) furnishes an exception to the general 
rule of estoppel against the execution-pur- 
chaser; but if it was really meant to lay 
down that there is no general rule such 
as was expressly recognized in Debendra 
Nath's case (7) and in this Court in the 
case from 1 Patna, [Kali Dayal v. 
Umesh Prasad (12)] I must respectfully dis- 
sent. When it is said that the execution- 
purchaser is not a representative of the 
judgment-debtor, what is meant is that 
there are occasions when he takes the judg- 
ment-debtor’s property freed from certain 
encumbrances, dc, created by him. If 
the judgment-debtor, whose right, title and 
interest passes to the execution purchaser, 
be subject to any estoppel, it might be 
a question in particular cases whether or 
not that estoppel binds the execution pur- 
chaser, for estoppels are not confined to 
s. 115 of the Evidence Act. We are in 
the present case dealing with an estoppel 
coming within the ruling in Ram Coomer 
Coondoo’s case (5) and included in the 
wider rule contained in s. 115 of the Evi- 
dence Act. And it seems to me quite clesr, 
notwithstanding anything that was said in 
Veerappa Chetty's case (9) that what the 
appellant took by his execution purchase 
from defendants Nos. 2 and ð was their 
right, title and interest in house No. 1 
subject to the estoppel imposed upon them 
by their conduct to the plaintiff Bank. 

Appeals dismissed. 
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OUDH CHIEF COURT 
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KING, J. 
RAMZAN AND ANOTAER-—-DEFENDANTS— - 
APPELLANTS 
versus 
MOHAMMAD AHMAD KHAN-—PLAINTIFE 
| —RESPONDENT 
Muhammadan Law-Waat — Graveyard—Public 


and private graveyard, distinction—Adverse posses- 
sion—Part of graveyard alienated and used for 


-building for more than 12 years—Right by adverse 


possession over whole, whether acquired. 

There is no distinction in law between a public 
graveyard and a graveyard simpliciter, and the rule 
of Muhammadan Law is absolutely clear on this 
point. The user of a piece of land as a grave- 
yard will establish dedication and the land there- 
by becomes wagf property and inalienable. Noor 
Mohamed v. Ballabh Das (1) and Chhutkao v, Gam- 
bhir Mal (2), followed. 

The mere fact that some portione of the grave- 
yard had been alienated or encroached upon does 
not show that any right or title by adverse 
possession had been acquired in respect of the whole 
graveyard. Ifa takiader in possession.of a grave- 
yard selis a portion of it to some other person who 
builds a house and if the Mubammadan Communi- 
ty are apathetic in the matter and allow the en- 
croachment to remain for more than twelve years 
then it might well be held that the person in 
posszysion had ‘perfected his title by adverse pos- 
session for more than twelve years over the portion 
of tbe graveyard sold to him. But it could not 
be further held that the takiadar by asserting a 
right of adverse possession in respect of one por- 
tion of the graveyard has thereby perfected his 
title by adverse possession in respect of the whole 
grave yard. Court of Wards for the Property of 
Makhdum Hassan Bakhsh v. Ilahi Bakhsh (3), appli- 
ed. 


S. C. A. against the order of the Addi- 
tional Sub-Judge, Lucknow, dated August 7, 
1933, setting aside the decree of the Munsif, 
South Lucknow, dated January 31, 1933. 


Messrs. M. Wasim and R. N. Shukla, for 
the Appellants. 

Messrs. Ghulam Hasan and Mohammad 
Husain, for the Respondent. 


Judgment.—This was a suit by a Muham- 
madan as representative of the Muham- 
madans of the locality, for demolishing 
certain constructions made by the defend- 
ants upon the landin suit which is alleged- 
to be a portion of the Muhammadan grave- 
yard, and for possession of the land. The 
defendants denied that the land which they 
purchased is part of a graveyard and fur- 
ther pleaded that even if the land does 
belong tothe graveyard then the defend- 
ants’ predecessors-in-title perfected their 
title as owners of it by adverse possession 
for more than twelve years. Oertain other 
pleas were raised which need not be dis- 
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ener for the purpose of this second ap- 
peal. 

The trial Court found that the land in 
suit was part of the graveyard (takia) but 
the predecessors-in-interest of the defend- 
ants had perfected their title by adverse 
possession and, therefore, the plaintiffs 
suit must fail. 

The learned Subordinate Judge in appeal 
reversed the finding of the trial Court on 
the question of adverse possession and 
decreed the plaintiff's suit. The defendants, 
therefore, come in appeal to this Court. 

1 think it is quite clear that the land 
in suit is part of an old graveyard, and is, 
therefore, wakf property and inalienable. 
In the khasra of the old settlement No. 519, 
which includes the land in suit it was enter- 
ed as a graveyard (qabristan) in possession 
ofone Yatim Shah Fakir. His profession 
is described as takiadari. It appears fur- 
ther from Ex. 3 that the Municipal Board 
closed the graveyard, as regards further 
burials, in 1870. The area is stated to be 
full of graves. One Madh Shahis entered 
as being in possession. Certain portions of 
No. 519 have been alienated by the takia- 
dars long ego and houses have been built 
upon the portions alienated. The land in 
suit does not include those portions which 
have been encroached upon by masonry 
houses long ago and the land iri suit still 
contains anumber of graves. I think that 
upon the evidence itis clear that the area 
in suit is part of a qabristan and that as 
such itis wakf property and inalienable, 
It has been argued for the appellant that 
the graveyard may have been a private 
graveyard and nota public graveyard and 
if it is private, then all the area which 
does not actually contain graves is private 
property and transferable. I think there 
is no force inthis contention. A similar 
argument was raised in the case of Noor 
Mohammed v. Ballabh Das, BO. W. N. 579 
(1), and the learned Judges held that there 
was no distinction in law between a public 
graveyard and a graveyard simpliciter. 

“The rule of Muhammadan Law is absolutely 
clear on this point, The user of a piece of land 


as a graveyard will establish decision and the land 
thereby becomes wakf property." 


In the case of Chhutkao v. Gambhir Mal 
70O. W. N. p. 1159 (2), it was also held that 
there was no real distinction between a 
public and private graveyard. I agree with 
both the Courts below, therefore, in find- 


GQ) 8 OW N 579; 134 Ind. Cas. 870; A I R 1931 
Oudh 293; Ind. Rul. (1931) Oudh 406. 

(2) 7 O WN 1199; 130 Ind. Cae. 117; A I R 1930 
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ing that ihs land in suit is part of a grave- 
yard and is wakf properly and inalienable. 

The main question is whether the prede- 
cessor's-in-interest of the defendants had per- 
fected their tille to the land by adverse 
possession. The defendants’ case was that 
eleven kothirs had been built on the land 
in dispute by the predecessors-in-interest 
of the defendants more than twelve years 
before the date of the suit. On this point 
we havea clear finding of fact by the lower 
Appellate Court tothe effect that only four 
kothris had been built on the land in suit 
more than twelve years before the date of 
institution and those kothris were of a tem- 
porary nature. On this finding it seems to 
me that it is impossible for the appellants 
to succeed in their claim, based upon 
adverse possession, in respect of any part 
of the land in suit which is not covered 
by the four kuthris mentioned. 

It has been argued that the cemetery 
must be taken as a whole and as it has 
been shown that the takiadars have been 
alienating portions of the cemetery from 
time to time and that certain portions have 
been permanently alienated more than 
twelve years before the date of the suit, it 
must be held that the takiadars had per- 
fected their title by adverse possession over 
the whole area of the cemetery. I am un- 
able to accept this contention. In the case 
of Courtof Wards for the property of 
Makhudum Hasan Bakhsh v. Ilahi Bakhsh 
40 I. A.18 (3), the plaintiffs sued for a 
declaration that a certain land was a grave- 
yard in possession of the Muhammadan 
community. The defendant pleaded that 
he was the full owner of the land and that 
he had frequently exercised his power of 
transfer hy sales and leases. The plaintiffs 
amended their plaint by omitting from the 
land in suit those porlions of the grave- 
yard on which there had been encroach- 
menis, thatis, those portions which had 
been acquired for public purposes or which 
had been soid by the defendant for his 
Private purposes, so that the areain suit 
was restricted tothe arca which had not 
been permanently alienated or encroached 
upon. In this respectthe present suit is simi- 
lar. Their Lordships of the Judicial Com- 
mittee held that the land in suit was part 
of the graveyard and that it was wakf by 
user, if not by dedication, and that the 
plaintiffs’ suit had been rightly decreed. The 


(3) 40 I A 18; 17 Ind. Cas. 744;1 P W R 1913; IL 
ALJ 265; 13 ML T 318: (1913) M W N 270,17 C1, 
J 360; 27 P R 1913; 83 P L R 1913; 40 C 297; 15 Bom. 
L R 438; 25M L J 61@.C.), 
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mere fact that some portions of the grave- 
yard had been alienated or encroached upon 
evidently was not taken toshow that any 
right or title by adverse possession had been 
acquired in respect of the whole grave- 
yard. Ithink the same principle must be 
applied to the facts of the present case. If 
a takiadar in possession of a graveyard 
sells a portion of it to some other person 
who builds a house and if the Muhamma- 
dan community are apathetic in the matter 
and allow the encroachment to remain for 
more than twelve years then it might well 
be held that the person in possession had 
perfected his title by adverse possession 
for more than twelve years over the portion 
of the graveyard sold to him. In my opin- 
ion, it could not be further held that the 
takiadar by asserling a right of adverse 
Possession in respect of one portion of the 
graveyard has thereby prefected his title 
by adverse possession in respect of the 
whole graveyard. 


The landin suit was sold by the des- 
cendants of Madar Shah tothe defendants 
in the year 1932. Before that date no alie- 
nations had been made of the property in 
suit excepting twosimple mortgages in the 
years 1916 and 1925, respectively. In my 
opinion, the execution of these simple mort- 
gages cannot possibly be held to consti- 
tute acts of adverse possession. The land 
remained in the possession of ths takiadar. 

1 have already stated that according to 
the finding of the lower Court no buildings 
have been constructed on the land in suit 
more than twelve years before the date of 
suit excepting only four kothris shown in the 
plan. I think that the only doubt which 
might be raised is whether the building 
of these kothris would constitute such 
adverse possession aS would defeat the 
plaintiffs’ claim in respect of the land 
covered by the kothris. The learned Sub- 
ordinate Judge bas found that these kothris 
are constructions of s temporary nature. 
Moreover, takiadars commonly build huts 
or kothris on cemeteries for their private 
use and such building cannot be said to 
amount tothe public assertion of a hostile 
title. The possession of a takiadar certain- 
ly starts as a permissive possession and the 
mere building of kothris on the land by the 
takiadar would not, I think, imply renuncia- 
tion of the takiadar’s permissive possession 
or the open and public assertion of a hos- 
tile title. L agree with the views expressed by 
the Court below on this point and hold that 
the defendants’ predecessors had not per- 
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fected their title by adverse possession over 
any portion of the land in suit, 
I, therefore, dismiss the appeal with costs. 
D. Appeal dismissed. 


amar raga pingan nanang ara 


_ ‘NAGPUR HIGH COURT 
‘Civil Revision Application No. 322 of 1934. 
April 17, 1936 
Niyoe!, J. 

SECRETARY or STATE por INDIA 
TaroucH DEPUTY COMMISSIONER, 
DRUG—APPLICANT 
VETSUS 
DADOO GHANSHYAMSINGH 
GUPTA AND O0THERS-—OPPOSITR Party 

Gourt Fees Act (VII of 1870), s. 7 (iv) ©), (dy— 
Scope of-—-Plaintiff, if can attach his own value to 
relief claimed~—Test to see if case falls within s.7 
(iv) (ec’—Suit for declaration that assessment made is 
ultra vires and illegal and for injunction to restrain 
defendant from recovering excess—Whether governed 
bys. 7 (iv) (c) and (d)—Valuation, if open to revision 
by Court. 

Section 7 (iv) (c), Court Fees Act, leaves it open 
to the plaintiff to attach his own value to the relief 
claimed by him and the Courts have no power to 
revise the plaintiff's valuation even though it may 
appear to be capricious, 

[Case-law referred to.] 

The cardinal question in such cases is to deter- 
mine whether the reliefs claimed in the suit are such 
as would bring the case within the terms of s.7 (iv) 
(c). It speaks of two kinds of reliefs, (1) to obtain a 
declaratory decree or order, and (2) consequential 
relief. It is possible to disguise even the reliefs for 
recovery of money or land in declaratory forms, It 
is, therefore, necessary in the first instance to find 
out what is ths substantive relief claimed in the suit, 
If on the averments made in the plaint the substan- 
tial relief could not be other than one for a declara- 
tory decree and it is coupled with another relief 
which follows naturally in the wake of the declara- 
tion then the case must be regarded as falling within 
the ambit of s. 7 (tv) (c), Court Fees Act. 

In a suit for a declaration that the assessment made 
by the Sattlement Officer of Sswai income in three nam- 
ed villages having beer in contravention of s. 8 (© of 
ths O. P. Settlement Act, was ultra vires, illegal and 
void and fora perpetual injunction to restrain the 
defendant from recovering the assessment in so far 
as it exceeded what according tothe plaintiffs was 
the statutory limit, which only challenges the 
validity of the action of the public officer and in 
which the plaintiffs do not repudiate their liability 
to paythe amount for which they are assessed, the 
relief for a declaration that the Settlement Officer's 
assessment is ultra vires and illegal is the substan~ 
tive relief and the prayer for injunction for recover- 
ing the questioned assessment is a secondary relief 
which follows asa consequences from the grant of 
the main relief. Consequently, the suit fallg within 
s. 7 (tv) (e) and (d) Court Fees Act and the plaintiffs’ 
valuation is not open to revision by the Court. 
Devidas v. Ramlal (8), distinguished. 


C. R. A. ofthe order of the Court of the 
Sub-Judge, Second Class, Drug, dated 


April 19, 1934, in C. 8S. No. 319 of 1933. á 
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Mr. W. R. Puranik, Government Advocate, 
for the Applicant. 
Mr, Abdul Razak, for the Opposite Party. 


Order.—This is an application to revise 
an order as to court-fecs. The suit out of 
which these proceedings arise was institut- 
ed by the non-applicants for a declaration 
that the dssessment made by the Settlement 
Officer of Sewai income in three named 
villages having been in contravention of 

8 (c)<of the C. P. Settlement Act was 
ultra vires, illegal and void and for a per- 
petaal injunction to restrain the defendant 
(the applicant: Secretary of State) from re- 
covering the assessment in. so far as it ex- 
ceeded what according to the plaintiffs was 
the statutory limit. As to whether the 
suit as framed is maintainable or not isa 
question which lies outside the scope of 
the present enquiry and I should not be 
understood to pronounce any opinion on it. 

The only question that arises for 
determination is whether the lower Court's 
view that the nature of the relief prayed 
for, namely declaration coupled with a 
perpetual injunction, brought the suit for 
purposes of court-fees within the ambit of 
of s. 7 (iv) (c) of the Court Fees Act so as 
to leave it open tothe plaintiffisto value 
the relief as they think fit. On behalf of 
the applicant itis urged thatif the relief 
is capable of being “valued in terms of 
money, the plaintiffs were bound to pay 
court-fees on the amount of from the pay- 
ment of which they sought exemption. 
According to the applicant the correct 
basis for the levy of court-fees is 30 times 
the sum in excess of the statutory limit and 
it is stated to amount to Rs. 10,786-6-6. 
The multiple of 30 is taken for the reason 
that the assessment is payable for the terms 
of the settlement which is 30 years. The 
plaintiffs on the other hand valued the re- 
lief for purposes of court-fees and jurisdic- 
tion at Rs. 250 which was accepted by the 
lower Court. 


There was formerly sume divergence 
of judicial opinion on the question whether 
s. 7 (iv) (c), Court Fees Act, authorises a 
plaintiff to value his relief in an arbitrary 
manner, but lately the opinion of all the 
High Courts appears to converge on the 
view thatit leaves it open tothe plaintiff 
to attach his own value to the relief claimed 
by him, and that the Courts have no power 
to revise the plaintiffs valuation even though 
it may appear to be capricious. The 
Calcutta High Court had held in Raj 
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Krishna Dey v. Bipin Behari Dey (1) and 
Umatul Batul v. Nanji Koer (2), which was 
followed by the Judicial Commissioner's 
Court at Nagpur in Devidas v. Ramlal (3), 
that a plaintiff was not at liberty to assign 
an arbitrary value tothe relief sought by 
him. The Calcutta view did not fined 
favour in Bombay: see Vachhani v. Vach- 
hani (4) and Govind v. Hanmaya (5),and was 
departed from by the Calcutta High Court 
itself in later cases: see In the matter of 
Kalipada Mukerji (6) and Narayangunj 
Central Co-operative Sale & Supply Society, 
Ltd. v. Mafizuddin Ahmad (T). The cases 
Jhanda Singh v. Gulab Mal (8), Aruna- 
chalam Chetty v. Rangaswamy Pillai (9), 
Jugal Kishore v. Tale Singh (10) and 
Kamala Prasad v. Jagannath Prasad (11), 
took the same view asthe later Calcutta 
cases. The decision in Kalu Ramv. Babu 
Ram (12), does not differ in principle from 
the aforementioned cases, butin view of 
the particular nature of the reliefs claim- 
ed in that case it was regarded as not 
falling within the purview of 8.7 (iv) (e), 
Court Fees Act. 


The cardinal question in such cases 
is to determine whether the reliefs claimed 
in the suit are such as would bring the case 
within the terms of s.7 (4) (c). “It speaks 
of two kinds of reliefs: (1) to obtain a de- 
claratory decree or order, and (2) conse- 
quential relief. Itis possible to disguise 
even the reliefs for recovery of money or 
land in declaratory forms as pointed out in 
Kalu Ram v. Babu Ram (12). Itis, therefore, 
necessary in the first instance to find out 
what is the substantive relief claimed in 
the suit. If onthe averments made in the 
plaint the substantial relief could not be 
other than one for declaratory decree and 
it is coupled with another relief which 
follows naturally in the’ wake of the dec- 
Jaration then the case must be regard- 

(1) 40 O 245; 17 Ind. Cas. 162; I6 C L J 194; 17 0 W 
N 591 

(2) 11 OW N 705; 6 O L J 427. 

(3)7NLR 190, 13 Ind. Cas. 864. 

(4) 33 B 307; 1 Ind. Cas. 108; 11 Bom. L R 30, 

(5) 45 B 567; 59 Ind. Cas, 777; 22 Bom. L R 1450. 

(6) 58 © 281; 151 Ind. Cas. 587; 84 O W N 870; AI 
R 1930 Cal. 686; Ind. Rul. (1931) Cal. 475 

(7) 61 C 796; 149 Ind, Cas. 3; A IR 1934 Cal. 448: 
6 RO 533; 59 OL J 233; 380 W N5 589. 

(8) 13 Lah. 788; 137 Ind. Cas. 240; Ind. Rul. (1932) 
Lah. 320: 33P LR 488; A IR 1933 Lah. 216, 

(9) 38 M 922; 28 Ind. Cas. 79; 28 M L J 118; (1915) 
M WN 118; 17MLT 154. 

(10) 4 A 320; 

(11) 10 Pat. "432; 130 Ind. Cas. 46; A IR 1931 Pat, 
78; Ind. Rul. (1931) Pat. 142. 

(12) 54 A 812; 139 Ind. Cas, 32; (1932) A L J 684; 
AIR 1932 All. 485; Ind. Rul. (1933) All. 518 (£ B). 
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ed as falling within the ambit of s,7 (4) 
(e); Court Fees Act. That Act appears to 
contemplate three classes or suits accord- 
ing to the possibility of determining the 
value of the reliefs in terms of money. 
In suits for declaratory decrees pure and 
simple and those in which it is impossible 
to estimate ata money value ihe subject- 
matter in dispute fall under Art, 17, Sch. 
II, the amount of fees payable is fixed. 
In suits for recovery of money or land 
there is obviously an objective basis for 
valuation, namely, the amount of the money 
to be recovered of the market value of the 
land. Then there are some kinds of suits 
in which the relief claimed is capable of 
being valued though not according to any 
objective standard. Jn regard to such 
suits the Court ees Act leaves it to the 
option of the plaintiff to put his own valua- 
tion on the relief and seek his ferum. 
Section 7 (iv) (c), Court Fees Act, provides 
for this class of suits. However capricious 
or unreasonable the plaintiff's valuation 
may appear to be, it isnot competent for 
the Courts to revise the valuation. It may 
well be that in certain cases the plaintiff 
may deliberately undervalue the relief in 
order to save court-fees but this can be 
remedied by framing appropriate rules 
under s. 9 of the Suits. Valuation Act as 
suggested by Mukerji, J., in Pannalal v. 
Abdul Gani (13. To deprive the plaintiff 
of his right to state his own valuation how- 
ever arbitrary or unreasonable it may be 
would result in nullifying the words of the 
section. 

Nowin the present case the question 
is does or does not the suit fall within 
the letter and ‘spirit of s. 7 (iv) (e), Court 
Fees Act? The answer cannot be other- 
wise than in the affirmative. At the outset 
it must be observed that the plaintiffs in 
the present case do not stand in the same 
position as those who seek the aid of the 
Court in neutralising the effect of their own 
acts such as instruments of transfer and 
those against whom decrees have been passed 
on the basis of such documents. Here 
the plaintiffs are not themselves contri- 
butory to or responsible for the situation 
to extricate from which they seek the 
assistance of the Court. They complain of 
an injury which was caused by an alleged 
illegality on the part of a public officer and 
pray for beingsaved from its detrimental 
consequences to themselves. They seek 
protection against prospective injury which 

(13) A I R 1930 Cal. 473; 127 Ind, Cas. 665; 34 O W 
N 321; Ind. Rul, (1930) Cal. 873. 
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ia likely to be repeated every year during 
the currency of the settlement. They do not 
repudiate their liability to pay the amount 
for which they are assessed, and it is 
admitted that they have actually been pay- 
ing in past years without demur the amount 
fixed. They only challenge the validity of 
the action of the Public Officer. It is 


-therefore evident that their relief for a 


declaration that the Settlement Officer's 
assessment is ultra vires and illegal is the 
substantive relief. The prayer for injunc- 
tion for recovering the questioned assess- 
ment is a secondary relief which follows as 
a consequence from the grant of the main 
relief, 

On behalf of the applicant reliance 
i3 placed on D2vidas v. Ramlal (3), and it 
is contended that asthe plaintiffs are in 
reality seeking to- obtain freedom from 
liability to pay Rs. 10,748 during the 30 
years’ term of the settlement, they must 
value their reliefs on that basis. The cited 
case is distinguishable forthe reason that 
the learned Judge who decided it found 
that the statement of the real value ofthe 
relief occurred in the plaint. In the pre- 
sent case the plaintiffs did not state the 
real value as the plaintiffs in the cited 
case had done. Moreover, the mere arith- 
metical computation of the total amount 
payable by the plaintiffs will not represent 
the real value of relief of injunction at 
the time of the institution of the suit. The 
case reported in Bapurao v. Balajirao (14), 
so far from lending any support to the 
applicant’s contention really goes to weaken 
it. 

For the foregoing reasons I agree 
with the lower Court in holding that the 
case is governed bys. 7 (iv) (c) and (d), 
Court Fees Act,and that the plaintiffs’ valua- 
tion is not open to revision by the Court. 

The application is dismissed with costs. 
Counsel's fees fixed at Rs. 25. 

N. Application dismissed. 

(14) 25N LR 52; 118 Ind. Cas. 465; A IR 1929 
Nag. 71; Ind. Rul. (1929) Nag. 257. . 





CALCUTTA HIGH COURT 
Original Order Civil Jurisdiction 
December 13, 1935 
McNair, J. 

In re PABNA DHONABHANDER 
Co., LTD. 
Companies Act (VII of 1913), s. 176—Liquidator, 
removal of—‘Due cause’, how to be measured—HKemo- 
val of liquidator, held, was not in the real, substanttal, 

honest interest of the liquidation. _ 
The ‘due cause’ in s. 176, Companies Act, is to be 
measured by reference to the real, substantial, honest 


1935 ° 


interest of the liquidation and to the purpose for 
which the liquigator is appointed. Of course fair 
play to the liquidator himself is not to be left out 
of sight, but the measure, of due cause is the sub- 
stantial and real interest of the liquidation. In re 
ao Eyton, Ld. Ex parte Charles Worth (1), follow- 


Where the circumstances suggest that it is not in 
the real, substantial and honest interest of the 
liquidation that the liquidator should ba removed, 
the Court will not pass orders for his removal even 
if it is found that he has been negligent in carrying 
out the specific orders of the Court and the specific 
rules which have been laid down inthe company's 


es. 

Judgment.—This is an application by 
the Pabna Co-operative Urban Co., Ltd., one 
of the creditors of the Pabna Dhonobhander 
Co., Ltd., in liquidation for an order that the 
Official Liquidators of the Company in liqui- 
dation be removed and competent persons 
be appointed in their place to complete the 
winding up of the Company. An enquiry is 
also asked into the affiairs of the winding-up 
and for the winding-up proceedings to be 
transferred from this Court to the District 
Court of Pabna. 

The order for the winding up of the 
Company now in liquidation was made on 
November 18, 1929. On December 16, 1929, 
the present liquidators Manmatha Nath 
Banerji and Ganendra Narayan Mazumdar, 
were appointed Official Liquidators of the 
Company. 

On April 8, 1930, the liquidators -obtain- 
ed an order for an increase of staff and- for 
permission to spend Rs. 1,000 a month- to 
meet the cosis.of management. Further 
leave was granted tothem to raise a loan 
not exceeding Rs. 5,000 to meet the expens 
ses of liquidation and the costs of suits in 
which the Company was concerned. 

On March 16, 1931, the liquidators obtain- 
ed a further order entitling them to raise a 
loan of Rs. 18,000 and sanctioning a loan of 
Rs. 4,596 which they had already incurred. 

‘The petition sets out in para. 11 the 
charges on which the petitioning creditor 
relies for saying that the liquidators should 
be removed from their office. 

The first charge is that the liquidators 
have never opened any account with a 
bank. 

The order of December 16, 1929, under 
which the liquidators were appointed ex- 
pressly ordered that all monies to he receiv- 
ed by the said Official Liquidators be paid 
by them into the Imperial Bank of India to 
the eredit of the account of the said 
Official Liquidators within seven days after 
the receipt thereof, and it wes furtLer 
ordered that «ll the cheques upon the said 
banking account drawn by the Oficial 
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Liquidators should be countersigned by the 
Registrar before being passed for payment 
by the bank. 

That provision is in conformity with rr. 76 
to 91 of the Rules under the Indian Com- 
panies Act in Chap. XXXI of the Rules and 
Orders of the Original Side of this Court. 

The order of April 8, 1930, again ordered 
that the liquidator should keep a banking 
account and all books cf account and records 
as they are required {odo by the Rules of 
this Court, namely, rr. 76 to 91 of the Rules 
under the Indian Companies Act. 

The liquidators admit that they have col- 
lecled something like Rs. 1,40,000. They do 
not deny that no banking account has ever 
been opened. On behalf ofthe liquidators 
Mr. Roy has pointed out that the rules 
which provide for the opening of an account 
in the Imperial Bank, though in draft, were 
not operative at the time of the appointment 
of the Liquidators, but he states quite frank- 
ly that heis unable to rely on that fact 
because of the order which was drawn up 
as though those rules were in operation and 
which ordéred .that an account should be 
kept as directed by the newrules. On behalf 
of his clients, he says, however, that this 
was not deliberate breach of duty but that 
no banking account was opened because 
the money which was received by the liqui- 
dators was immediately paid out in meeting 
the numerous dues which were payable on 
behalf of the Company. He also relies on 
the ‘fact that the accounts have been passed 
by this Court every six months without any 
opposition and those accounts, he says 
show the absence of any money in the bank. 
The accounts are more or less in the Form 
No. 33 which is provided in the Rules and 
Orders but the form requires an account 
td be made in rather more detail than 
has been done by the liquidators. They 
have stated that the total payments into 
the bank including balance atthe date of 
the commencement of the winding-up “as 
per book" are “nil, what bcok they are 
referring to is not apparent. The form 
requires them to shuw the total payments 
into the bank “as per bank bcok”. Pre- 
sumably as no payments had ever been 
made there was no bank book, and it would 
appear that a mere form of words was used 
without considering if jit made sense. 
‘There should be also items showing the total 
withdrawal from the bank and the ba'ance 
in the bank. This is a matter which 
should have been noticed by the Court 
Officer who checked the sccounts and it 
should have been brought to the notice cf 
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the Judge before the accounts were passed. 
There was no doubt that the keeping of a 
banking account is an important and 
essential part of the carrying on of a liqui- 
dation. 

Mr. Palmer in the 14th Edition of Com- 
pany precedents in page 322 refers to the 
banking account as follows:— 

“An important part of the machinery of winding- 
up under the present “system is the Company's 
Liquidation Account. Irregularities by the liqui- 
dators and trustees in bankruptcy when they occur 
are generally due to the temptations incident to 
the uncontrolled possession of large sums of monsy. 
To avoid this danger, and also to facilitate ad- 
ministration of the assets, the winding-up Act of 
1890 imported into winding-up from bankruptcy 
the scheme of the Bankruptcy assets Account under 
the title ofthe Company's Liquidation Account.” ” 

_ That is the scheme in England and that 
is the scheme whichit has been sought to 
follow in this country. 

The next matter which is relied upon by 
the petitioner is the failure on the part of 
the liquidators to use monies borrowed for 
the purposes for which the loan was sanc- 
tioned. 

_ By the order of March 16, 1931, the liqui- 
dators were empowered to borrow-up to 
Rs. 15,000 and sanction was given toa sum 
of Rs. 5,000 which had already been bor- 
rowed by the liquidators. The petition on 
which that crder was made set out the 
various purposes for which the loan was re- 
quired. It is contended on behalf of the 
petitioners that themain purpose for which 
that money was required was to institute 


suits on mortgagesi-dfor these suits the esti- ` 


mated costs and court-fees were about 
Rs. 4,000. 

“The liquidators state that they were 
unable to borrow the amount and they 
contend that the purposes for which the 
loan was required wus not merely the insti- 
tution of suits, but for payment of Govern- 
ment revenue and legal charges and ex- 
penses which were set out in detail in a 
schedule to the petition, and among them 
being establishment charges which had 
already been incurred of Rs. 3,500 and legal 
expenses considerably over Rs. 3,000. 
Arrears of rent and Government revenue 
accounted for over Rs. 10,000. Mr. Roy con- 
tends that in fact they only borrowed 
about Rs. 6,500 but in their affidavit the 
liquidators have set out in para. 9 an 
abstractof the accounts which they filed 
every six months. In sub-para. (c) they 
deal with the accounts from January 1, 
1931, to June 3, of that year the period 


within which this order entitled them to. 


borrow .was passed. They state that the 
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accounts during that period show realisa- 
tions of about Rs. 25,000 and monies borrow- 
ed Rs. 14,000. 

Reference has been made to the actual 
account for that period and itis suggested 
ihat this abstract is incorrect. The matter 
is not quite clear but it does appear on those 
accounts that there were loans of about 
Rs. 14,000, but Mr. Roy on behalf of the 
liquidators states that some of thcse loans 
were taken at some period anterior to the 
period of account. ‘This may be so but the 
liquidators have made a definite statement 
in their affidavit that,the amount that they 
borrowed ‘ during that period” was Rs. 14,000, 
As regards the ‘purpose for which that 
money was borrowed, as I have already 
pointed out the institution of the mortgage 
suits was only a small part of the expensés 
for which money was required and it may 
be that the amount which was sanctioned 
was used for purposes other than the insti- 
tution of suits. It is noteworthy that in 
their petition on which the orderof March 
16, 1931, was passed the petitioners asked 
for liberty to raise a loan of not excéeding 
Rs. 24,000 but sanction was only given to 
raise a loan of Rs. 15,000, 


With regard to the Bhadna mortgages 
the liquidators have been charged with de- 
reliction of duty in not filing suits. The 
state that they have been in communication 
with the:second mortgagee to sell their first 
mortgage to him. They point out that 
much of the mortgaged property is scatter- 
ed and that the properties are patni pro- 
perties which it is doubtful whether it would 
be worthwhile to acquire. f l 

With regard to a mortgage suit which 
the liquidators got leave to institute against 
Kafrunnessa, their neglect to institute such 
suit they attribute to the fact that they took 
legal advice and allowed the property to þe 
sold for default of payment of the superior 
landlord’s dues and purchased it at a patni 
sale for a comparatively small amount 
accepting four jotes of which they state the 
value is negligible. 


Objection is then taken by the petitioner 
tothe Suspense Account which has been 
kept by the liquidators, and it is shown 
that {throughout 1932 up to the present 
time large sums varying Rs. 11,000 to 
Rs. 14,000 have been maintained in this ac- 
count. The liquidators contend that they 
are bound to keep large sums in this ac- 
count pending adjustment and they give 
various instances where large sums have 
been claimed and have been partially ad. 
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justed by payments which have been enler- 
ed in the Suspense Account. 

Objection is also taken to the fact that 
one of the liquidators has executed a power- 
. of-attornuey in favour of the other liquidator 
and that he spends the greater part of his 
- time in Calcutta without attending to the 
affairs of the Company. 

Monmotha Nath Banerjee the liqaidator 
against whom those charges have been 
. levied has sworn an aflidavitin which he 
“says that he generally resides in Calcutta 
-and that he has been ill for some consider- 
-able time and does not consider ib 
- necessary to incur the cost of going to 
Pabna. He somewhat naively remarks in 
his final paragraph in his affidavit. “That 
‘the affairs. of this Company are better 
-managéd than the affairs of various other 
.loan companies which are in liquidation. 
His appointment was supported by the 
largest creditors and it is urged that the 
presence of one liquidator in Calcutta is 
‘desirable as much as the litigation is now 
in this Court. 

Finally, it is charged that the liquidators 
have charged travelling allowance and 


halting charges although such charges have - 


‘not been sanctioned under any order of 
this Court. The liquidators rely on a judg- 
‘ment of this Court where travelling expen- 
Bes so they say, were allowed in the matter 
‘of the Pabna Model Co., Ltd. No copy of 
that judgment has been produced before 
me and itiscontended by the petitioner 
` that that order was only made some “two 
years ago, and that it only decided the scale 
on which such expenses should be charged 
and that these liquidators have been charg- 
ing these expenses from a time previous to 
that order. i 

Iam informed by the Court's Officer that 
‘these charges are always allowed unless 
they are called in question, but so faras I 
am aware they are not justified by any 
rule and they should not be charged unless 
sanction has first been obtained. 

Those are the charges which have been 
levelled against the liquidators and I have 
been referred to the case In re Adam 
Eyton Ld. Ex parte Charlesworth (1) for 
the principles by which the Court should he 
guided in deciding whether or not the 
liquidators should be removed from their 
office. ` Cotton, L. J. in his judgment report- 
ed at page 301* seis oat the matter thus:— 

. “Ifthe Court is. gatisfiedon the evidence before 


(1) (1887) 36 Ch. D 299;57 L J Ch. 127; 57 L T 899; 
36 W R 275. 
*Page of (1887) 36 Ch, D.—| Lid. ] 
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them that it is against the interest of the liquidation 
by which I mean all those who are interested in the 
Company being liquidated, that a particular person 
should be made liquidator then the Court has power 
to remove the present liquidator and of course then 
to appoint some other person in his place.” 

Bowen, L.J., referring to the language 
of Sir George Jessel in In re Sir John Moore 
Gold Minning Co. says:— 


“To my mind the Lord Justice has correctly inti- 
matedthat the due cause isto be measured by re- 
ference to the real, substantial, honest interest of the 
liquidation, and to the purpose for which the liqui- 
dator is appointed. Ofcourse fair play to the liqui- 
dator himself is not to be left out of sight, but the 
measure of due cause js the substantial and real 
interest of the liquidation.” 


The words ‘due cause” to which the learn- 
ed Lord Justice was referring are the same 
words which are used in s. 176 of the 
Indian Companies Act which provides that 
any Official Liquidator may be removed by 
the Court on due cause shown. 

In resisting this application Mr. Roy has 
urged that these liquidators have been in 
charge of this Company's affairs for the past 
six years, they have managed during a very 
difficult time to getin a large quantity of 
assets. Almost all the assets are zamindari 
properties which at the present moment and 
for some years past have been very dif- 
cult of realisation. Intricate questions of 
title are involved and during this time 
during which the liquidators have been in 
charge, they must have acquired a vast 
experience and knowledge of the Com- 
pauy’s assets of this peculiar nature which 


-it-would be difficult for any other liquidator 


to acquire for some time. 
Taking all those matters into considera- 
tion it seems to me that it is- not in*‘the real, 
substantial honest interest of the liquida- 
tion” that these persons should be removed 
from their posts. It is quite clear, however, 
that they have been negligent in carrying 
out the specific orders of the Court and the 
specific rules which have been laid down 
in the Company's rules. The present peti- 
tioners were abundantly right in bringing 
this application and the various charges 
‘which they have established must be put 
right. Tnere must be a banking account 
opened immediately with ths Imperial 
Bank of India as ordered by the Court. 


It is suggested that that will be inconve- 
nient, and if so, the liquidators may apply 
to the Court for some other method of deal- 
ing with funds which come into their hands 
but the Court will no doubt, on such applica» 
tion, see that every safeguard is provided 
that the funds are properly dealt with. 

The application also asks for the transfer 
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of the winding-up toPabna. In my opin- 
ion no good purpose will be served by mak- 
ing any such order. l 

Hitherto no notice has been given of the 
filing and passing of the liquidators’ £c- 
count, I direct that hereafter the liqui- 
dators shall, on every occasion, on which 
accounts are filed by them give notice to the 
petitioners of the hling of such accounts so 
that they may have an opportunity of seru- 
tinising the accounts and of bringing to the 
notice of the Court any irregulerity which 
they may find. 

The petitioners are entitled to their costs 
of this application from the assets of the 
Company for, in my opinion, it isin the 
interests of the Company that this appli- 
cation has been brought. The liquidators 
will pay their own costs. Thecosts of the 
ez pporung creditor will be borne by him- 
self. 

N, Order accordingly. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous First Civil Appeal 
No. 44-15 of 1936 

j June 12, 1936 
MIDDLETON, J. O. 
GOPI CHAND SINGU AND OTIERS— 
ÅPPELLANTS 
versus 
Haji HABIB GUL —RESPONDENT 

Injunction—Suit for declaration and application 

for injunction for stay of execution—Duty of Court 


to decide preliminary issue as to jurisdiction before .. 


assuing injunction-~Injunciton cannot be issued to 
Court not subordinate to Court issuing it—Balence 
of advantage not existing—~Injunction pending suit, 
if can be issued. 

Where a suit is filed for declaration that a decree 
is not executable and that the plaintiff had paid part 
of the decretal amount and in the alternative for 
damages, andthe plaintif applies also foran ad 
interim injunction for stay of execution proceedings, 
the Court should determine that picliminary issue 
before assuming that it has got jurisdiction, for if 
the suit proceeds asa suit for damages only, the 
execution must also proceed as an independent 
matter. 

An order of injunction for stay cannot be issued 
by one Court to another which is not subordinate 


fo it. 
- Where there is no balance of advantage, the Court 
should certainly not issue an injunction pending de- 
cision of the suit. 
Mis. F. C. A. against an order of the Sub- 
Judge, Mardan, dated February 28, 1936, 
Mr. Raja Singh, for the Appellants. 
Mr. Diwan Chand and Kazi Abdul 
Wahab, for the Respondent. 
Judgment.—The appellants obtsined a 
mortgage decree for Rs. 13,750 against the 
respondent. The preliminary decree was one 
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granted bya Bench of this Court in exercise 
of appellate jurisdiction and was dated 
July 17, 1934. The defendant having failed 
to pay the amount due, a final decree was 
granted by the trial Court on December 7, 
1935. In execution of that decree the de- 
fendant judgment-debtor entered an ob- 
jection that during the period between the 
preliminary and final decrees, namely, on 
September 27, 1931, he had paid Rs. 9,500 
to the decree-holders, the payment of which 
had not been certified in Court. His objec- 
tion was dismissed by the executing Court. 
Thereafter the judgment-debtor brought 
the present declaratory suit for a declaration 
that he had paid Rs. 9,500 in part satis- 
faction of the decree against him and had 
entered into a new contract with the decree- 
holders in regard to the payment of the 
balance, and for a further declaration that 
the decree against him was n> longer exe- 
cutable. In the alternative he claimed 
damages assessed at Rs. 9,500 plus interest 
thereon. With his plaint he put in an ap- 
pliction for an ad interim injunction for 
stay of execution proceedings. The trial 
Court granted an injunction of that nature 
ex parte. Subsequently the defendants in 
the suit appeared, and resisted the injunc- 
tion which, however, was made absolute 
by an order ofthe trial Court dated Febru- 
ary 26,1936. The defendants in the suit 
now come up in appeal against the orders 
granting an ad interim injunction and re- 
fusing to vacate the same. 

It must be noted inthe first place that 
the trial Court granted the injunction before 
the framing of isSues, or taking any other 
proceedings in the suit. The written pleas ` 
of the defendants include the contention 
that the suit is barred by s. 47, Civil 
Procedure Code. Learned Counsel for the 
respondent had conceded that it is arguable 
whether the declaratory reliefs claimed in 
the plaint are barred by that section, 
though he urges that in any case the claim 
for damages will lie. The lower Court based 
its decision purely on the argument that 
the balance of advantage between the two 
parties was in favour of the plaintiff in that 
if no injunction had been granted, his prop- 
erty would be sold in execution of the 
decree, whilst the granting of injunction 
merely delayed the defendants in obtain- 
ing satisfaction for their decree. This 
argument Overlooks the obvious fact that 
the plaintiff can avoid the loss of his property 
even now by borrowing money and meeting 
the defendant's decrece. The real balance 
of advantage as between the two parties 
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is that on the one side the issue of an in- 
junction saves the plaintiff from borrowing 
money at interest, whilst it prevents the 
defendants from realizing an equal sum 
which has already been found due to them 
and on which. they are being deprived of 
interest; in other words there is no balance 
of advantage batween the two parties. 
Where there isno balance of advantage, 


the Court should certainly not issue an 


injunction pending decision of the suit. 

Apart from this, the question. whether 
the suit lies at allin respect of the claim 
for a declaratory decree is one in which a 
: preliminary issue will necessarily be fixed 
and that preliminary issue can be decided 
without delay. If that preliminary issue 
is found in favour of the defendants, the 
Court will have no jurisdiction whatever to 
issue an injunction interfering with the 
execution. Itis clearly essential that the 
Court should determine that preliminary 
issue, before assuming that it has got juris- 
diction, for if the suit proceeds asa suit 
for damages only, the execution must also 
proceed. as an independent matter. Thirdly, 
the form of injunction issued. was one 
directed to the executing Court. It has 
been held by this Court following other 
High Courls in India that such an injunc- 
tion cannot be issued by one Court to an- 
other which is not subordinate to it. On 
all these grounds I accept the present appeal, 
set aside the order of the lower Court grant- 
ing an injunction and direct the lower 
Court to proceed with the suit, first fram- 
ing and deciding the preliminary issue 
whether the prayers for declaration are 
barred by s. 47, Civil Procedure Code. The 
appellants are granted their costs in this 
appeal. Pleader’s fee Rs. 50. 

N. Appeal accepied. 


< OUBH CHIEF COURT 
First Civil Appeal No. 71 of 19314 
September 3, 1936 
NANAVUTTY AND Zta-uL-Hasan, JJ. 
JANG BABADUR—Puaintirr— 
APPELLANT 
: VETSUS 
Rana UMA NATH BAKHSH SINGH 
—DEFENDANT — RESPONDENT 


~ Deed—Construction—Two documents executed at 
same time—HEach forming consideration for other— 





Both must be read together—~Held, that documents ° 


“created either settlement, or gift or family arrange- 
ment—Stamp Act (II of 1899), s. 2—Family settle- 
ment—W hether confined to family members only or 
includes illegitimate members also—Whether family 
dispute should bein existence at time of family 
settlement—~Trusts Act (II of 1832), ss. 3, 6~—Deed 
signed by trustee and author and registered—Whe- 
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ther valid trust—“ Thereby’ in 8. 6, meaning of— 
Contract—Third party, when can sue upon tt. 

Where two documents were executed on the 
sams day and each manifestly constituted a cən- 
sideration for the other, both must be real together 
and the transactions evidenced by them considered 
as one, 

Held, after considering both the documents in 
question together, that the interest created in favour 
of the plaintiff could be looked upon either as a 
gift or settlement from executant or as a provisjon 
in a family arrangemant or as a trust created, fur the 
plaintifi’s benefit, [p. 115, col. i] 

The meaning of ‘family’ in ths term ‘family 
settlement’ is a wide one, including illegitimate 
members and persons yet t) ba born, 
Moieover, it is by no means necessary under the 
law that the provisions in a family settlement may | 
be restricted to members of the family alone and it 
is well settled that a strangsr can taka a benefit 
under a family arrangement. Ramchandra Din- 
karrao Ghatage v. Patya (2), Tirumulu Subbu Chetii 
v. Arunachalam Chettiar (3) and Jagadambya Debya 
a e Bhusan Sarkar (4), relied on. [p. 115, 

col. 

It is not necessary under the law that a family 
arrangement should be occasioned by a dispute in 
praesenti, Pokhar Singh v. Dulari Kunwar (4) and 
Gandharp Singh v. Nirmal Singh (5), relied on [p. / 
118, col. 1.] R 

A non-testamentary instrument in writing signed 
by the trustee as well as the author of ths trust and 
registered creates a valid trust both in regard to 
movable and immovable property And where there 
is neither an agreement nor a covenant for the sub- 
sequent execution of an instrument or a direction or 
declaration from which the trustee was subsequently 
to model a formal settlement and the executant does 
all that is necessary to create a trust in law, noth- 
ing remaining to be done, for the purpose of creating a 
trust, it cannot be said that the tiust is executory only. 
Hirbai v. Jan Mahomed Khalakdina (7), Ashabai v. 
Tyeb Haji Rahmatulla (8), Innes v. Innes (9) and 
Mulroy v, Lord (10), distinguished. ip, 117, col. L] 

The word ‘thereby' in s. 6, Trusts Act, refers to 
“words or acts ™ and only means that an intention 
onthe part ofthe author of the trust must appear 
with reasonable certainty by any werds or acts. ip. 
1:7, col. 2.] 

Where on acontract between A and B, B agrees 
to pay a sum of moncy to C and no more circum- 
stances appear, C being a stranger tothe contract, 
cannot sue B for the money, though all the parties to 
the contract are parties to the suit. This is the 
general rule, though some exceptions to the rule ariss 
under the following circumstances, e. g, (a) wnere 
B afterwards agrees with C to pay him direct or 
becomes estopped from denying his liability to pay 
him personally; (b) where the contract between A 
and B creates a trust in favour of C; (© where the 
contract charges the money to be paid out of soma 
immovable property or (d) where it is due to C under 
a marriage settlement, partition or other famuly ar- 
rangement. Tirumulu Subbu Chetti v. Arunachalam 
Chettiar (3), followed. [p. 118, col 1] 

I’, GO. A. against the order of the Subordi- 
nate Judge of Rae Bareli, dated April 28, 
1934. 

Messrs. M. Wasim, Bhagwati Nath Srivas- 
tava, Mohammad Ay.b, Siraj Husain and Alt 
Hasan, for the Appellant. 

The Rt. Hon'ble Sir Tej Buhadur Sapru 


and Messrs. L. S. Misra, Bindeshri Prasad, 
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Bishambhar Dayal and P. N. Chaudhri, for 
ihe Respondent. 

Judgment.—This is an appeal against 
adecree of the learned Subordinate Judge 
of Rae Bareli dismissing the plaintiff-ap- 
pellant’s suit for possession of village 
Mithapur comprised in the taluga of Thurli 
Khajurgaon and for recovery of certain 
sums of money. The defendant-respondentis 
Rana Uma Nath Bakhsh Singh, Taluqdar 
of Thurli Khajurgaon. The defendant- 
respondent’s father, the late Rana Sir 
Sheoraj Singh, had two sons by his wife 
Rani Raghuraj Kuar, namely, Rana 
Uma Nath Bakhsh Singh and Kunwar 
Shambhu Nath Bakhsh Singh, and two 
illegitimate sons by his Mistress Musammat 
Sarwar. They are Jhang Bahadur, the pre- 
sent appellant and his brother Bam Baha- 
dur alias Fateh Bahadur. 

On May 9, 1913, two deeds were executed 
one (whichis Ex. lat p. 23 of Part III of 
the paper-book) by Rana Sir Sheoraj 
Singh and both of his sons, Uma Nath 
Bakhsh Singh and Shambhu Nath Bakhsh 
Singh, and the other (Ex. 2p. 52) by Uma 
Nath Bakhsh Singh alone.. By Ex. 1 Rana 
Str Sheoraj Singh relinquished all his 
rights in all the property, movable and 
immovable, in favour of his elder son, 
Rana Uma Nath Bakhsh Singh, upon cer- 
tain conditions and Rana Uma Nat 
Bakhsh Singh agreed to abide by those 
conditions. Shambhu Nath Bakhsh Singh 
pound himself by this deed not to put 
forward a claim at any time for any pro- 


perty possessed by Rana Sir Sheoraj and 


Rana Uma Nath Bakhsh Singh in consi- 
_ deration of his being declared owner of 
. the Katgarh estate. By Ex. 2 executed by 
Rana Uma Nath Bakhsh Singh alone, he in 


consideration of having been appointed his. 


successor by Sir Sheoraj Singh in his 
lifetime and being put in possession of 
his entire estate, bound himself by certain 
conditions. Some of those conditions were 
the following: 

(1) thatthe executant will continue to 
pay Rs. 3,000 annually to Rani Raghuraj 
Kuar till her lifetime ; 

(2) that he will continue to pay Rs. 2,000 
annually to Musammat Sarwar (mother of 
the plaintiff-appellant) till her life ; 


(3) that the executant will pay Rs. 30,000 . 


to Jang Bahadur and Rs. 20,000 to 
Bam Bahadur, sonsof Musammat Sarwar, 
on their attaining majority ; and 

(4) that on Jang Bahadur and Bam 
Bahadur attaining majority, the former 
will be putin possession of village Mitha- 
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pur and the latter of Udwamau wiih herit- 
able but non-transferable rights. It is 
further provided that if for any reason the 
executant will not be able to deliver pos- 
cession of village Mithapur to Jang Baha- 
dur, then he will put him in possessicn 
of another village having the same amount 
of profits and being of similar quality and 
that afterJang Bahadur and Bam Bahadur 
have been put in possession of Mithapur 
and Udwamau, respectively, the annuity of 
Musammat Sarwar will be reduced frem 
Rs. 2,000 to Rs. 1,000 a year. 

It was on the strength of the above docu- 
ments that the plaintiff Jang Bahadur 
brought his suit for possession of village 
Mithapur and for recovery of Rs. 30,000 
from the defendant taluqdar. He also claim- 
ed afurther sum of Rs. 5,000 on the alle- 
gation that Rs. 10,000 had been given by 
Sir Sheoraj Singh to his mother for the 
education of himself and his brother and 
that the money was borrowed irem his: - 
mother by. the defendant but never répaid.. 
He claimed interest at 1 per cent. per 
mensem on both the sums of Rs. 30,000 and 
Rs. 5,000. The suit was also based on a will 
(Ex. 3, p. 90) of the late Sir Sheoraj Singh, 
dated January 21, 1920, para. 9 of which laid 
down that the estate shall pay Rs. 30,000 to 
Jang Bahadur when he attains majority 
and village Mithapur shall be given to him 
subject to his payment of Government 
Revenue and all the cesses as well as 
malikana dues atthe rate of 10 per cent. 
of the Government revenue. The learned 
Counsel for the appellant has not, how- 
ever, pressed his claim on this will be- 
fore us. 

A large number of pleas were put forward 
in defence, on which no less than twenty 
issues were framed by the trial Court, some 
of which were decided in favour of the 
plaintiff and others in favour of the defen- 
dant. With most of the pleas raised in 
defence but overruled by the Court below 
(e.g. the plaintiff not being the scn of 
Sir Sheoraj Singh, the defendant signing 
Ex. 1 without understanding its contents 
and Ex. 2 being invalid and unenforceable, 
etc.,) we are not concerned and the appeal 
has been argued mainly on two points, 
namely, esis as 

(1) whether the plaintiff is entitled to 
possession of village Mithapur and to re- 
cover the sum of Rs. 30,000 from tLe defen- 
dant-respondent, and _ l 

(2) whether the plaintif is entitled to 
bring the suit on Exs. 1 and 2. l 

No appeal has been preferred against the 
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dismissal of the suit sofar as it related to 
the sum of Rs. 5,000 mentioned above. 
_ Mr. Wasim on behalf of the appellant con- 
‘tended that the provisions of Exs. 1 and 2 
In regard to the plaintiff may be 
regarded in one of the following three ways, 
namely, 

(1) as gift or settlement from Rana Sir 
Sheoraj Singh, 

(2) as a benefit arising out of a family 
arrangement, or 

(3) asa trust created in favour of the 
plaintiff. 

Sir Tej Bahadur Sapru on behalf of the 
respondent on the other hand, argued that 
lt was neither a gift nor a settlement ner 
afamily arrangement nor a trust buta 
bare promise on the pari of Rana Uma 
Nath Bakhsh Singh to do certain acts in 
future. His argument, however, proceeded on 
the assumption that the rights in favour of 


the plaintiff arose out of Ex. 2 alone but we 


are of opinion that the learned Counsel 
for the appellant is right in contending 
and the learned trial Judge in holding that 
the two documents must be read together 
and the transactions evidenced by them 
considered as one. Both the documents 
were executed on the same day and each 
manifestly constituted a consideration for 
the other. It is significant that in the will 
of Rana Sir Sheoraj Singh (Ex. 3, p. 90) the 
same provisions for the plaintiff and his 
brother appear as in Es. 2, showing that 
the provision for the plaintiff really emanat- 
ed from Sir Sheoraj Singh. There can, 
therefore, be no doubt that the considera- 
tion for Ex. 2 was the act of Sir Sheoraj 
Singh relinquishing his rights in favour of 
Uma Nath Bakhsh Singh by Ex. 1 and 
both Exs. land 2 together formed one 
transaction. 

_ Viewed in this light, we hold that the 
two documents undoubtedly bear out the 
appellant’s contention and we think that 
the interest created in favour of the plain- 
tiff can be looked upon either as a gift or 
settlement from Rana Sir Sheoraj Singh or 
as a provision in a family arrangement or 
as atrust created for the plaintiff's bene- 
fit, Ins. 2 ofthe Indian Stamp Act (II of 


purpose of providing for 
some person dependent on him..........” 

It cannot be denied that the plaintiff and 
and his brother were dependent on Sir 
Sheoraj Singh and that the latter desired 
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to provide for them. Itis also clear that 
Exs. l and 2 were non-testamentary dis- 
positions in writing of both movable and 
immovable property, and as both formed 
one transaction, it follows that the provi- 
sion in favour of the plaintiff was a “settle- 
ment” made by Sir Sheoraj Singh. We 
think it was only natural cn the part of 
Sir Sheoraj Singh to make some provision 
f.r his illegitimate sons even if there was 
no legal obligation on him to provide for 
them. $ 

On the question whether or not the trans- 
action can be viewed asa family arranges 
ment, much of the argument addressed to 
us was directed to showing that an illegi- 
timate offspring cannot be regarded as a 
member of the family, but the idea of 
family arrangement being borrowed from 
the English Law, it would, we think, be 
apposite on this point to quote from 
Halsbury’s Laws of England, Vol. 15, where 
at p. 3 (2nd Ed.) it is said : 

“The meaning of ‘family’ isa wide one, including 
illegitimate members and persons yet to be born,” 
and reference is made to the case of 
Stapilton V. Stapilton (1). Again at p.4*%:— 

‘A re-settlment of the family property making 
provision for an illegitimate son, and a division 
of the family property for the same purpose” 
have been stated as transactions which have 
been held to be family arrangements: 
Moreover, it is by no means necessary 
under the law that the provisions in a fami- 
ly settlement may be restricted to members 
of the family alone and it is, we think, 
well settled that a stranger can take a 
benefit under a family arrangement. At 
p. 8 of Halsbury’s Laws of England, 
Vol. 15, it is said : 

“Persons, not parties to a family arrangement, may 
take benefits thereunder and be within the con- 
or otherwise may 
be able to enforce it but unless they are members of 
the family, the considerations applicable to family 
arrangements do not ariss in their favour on a 
question as to the validity of the arrangement.” 

In the case of Kashibai alias Janiibai Kom 
Ramchandra Dinkarrao Ghatage v. Tatya 
Bin Genu Pawar, l. L. R. 40 Bom., 668 (2), 
one B died leaving him surviving his 
widow L and a pre-deceased son's daughter 
K. B before his death recommended L to 
adopt A, his brothers son, L made the 
adoption by a deed, dated June 10, 1895, 
and simultaneously executed a will in fav- 
our of K. On the strength of this wil, K 
claimed the properties in suit. Is was held 
that the adoption deed and the will 


(1) 8 Atk, 2. 
(2) 40 B 668; 36 Ind, Cas. €46; 18 Bom. L R 740. 
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must be read together and that the dispo- 
sition in favour of the plaintiff was good 
‘because it was part of the single: family 
arrangement. In the Full Bench case of 
Tirumulu Subbu Chetti v. Arunachalam 
Chettiar, I. L. R. 53 Madras 270 (3), also 
to which we shall revert later, it was held 
‘that a person whois nota party to a con- 
tract can claim under the contract where 


the claim arises out of a family arrange- 


ment. In the case of Jagadambya Debya 
va Bibhuti Bhusan Sarkar, I.L. R. 60 Cal. 
767 (4), relied on by the learned Counsel 
for the respondent himself, it was held 
that a person who is not a party to a con- 


tract can enforce if where the money is 
due to the sttanger under a family 
‘arrangement. 


+ Thetwo documents (Exs. 1 and 2) were 


executed by Rana Sir Sheoraj Singh and 
his sons obviously for the purpose of 
the. avoidance of future disputes as is 
mentioned in Hx. 1 and on the face of them 
constitute a family arrangement. They do 
not in our opinion, become any the less 80, 
merely for the reason that some provision 
was made in them.for: the Rana’s illegiti- 
mate sons. Inthis view of the matter it 
is unnecessary to deal with the arguments 
calculated to show that an illegitimate 
son is not entitled to maintenance under the 
Hindu Law. 

It was argued thatin 1913 when Exs. 
d and 2 were executed, there was no dis- 
pute in the family which should have 
necessitated a family arrangement but we 


- think it is not necessary under the law that 


a family arrangement should be occasion- 
ed by a dispute in presenti. The very 


- definition of a family arrangement given in 


‘Halsbury’s Laws of England, Volume 15, 
page 2, shows that. That definition is as 
follows:— 

“A family arrangement isa transaction between 
members of the same family which is for the benefit 
ofthe family generally, as for example, one which 
tends tothe preservation of the family property to 
the peaca or security of the family andthe avoid- 
mg of family disputes and litigation, or to the sav- 
ing of the honour of the family”. 

In Pokhar Singh v. Dulari Kunwar, I. L. R. 
52 All. 716 (5) it was held that the exis- 
tence of a family dispute to be settled was 
not essential to the validity of a family 


arrangement and a similar view was taken 


(3) 53 M 270; 124 Ind, Oas. 55; 31 L W 371: 
1930 Mad. 382; Ind. Rul (1930) Mad. 567; 58 ME, J o 
z 60 0 167 143 Ind 

4 : nd, Cos. 723; A I R 193: . 407; 
we Na eRe TU (1933) Cal. a scared 
i J ; 425 Ind. Cas, 1; (1930) A í 
Ind. Rul. (1980) All, 625; A I R 1930 Ah. abi ia 
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by two Judges of the late Court of the 
Judicial Commissioner of Oudhin the case 
of Gandharp Singh v. Nirmal Singh, 22 
O. ©. 300 (6). It may be mentioned that the 
estate of Rana Sir Sheoraj Singh was en 
estate of list IL prepared under s. 8 of the 
Oudh Estates Act (its number in.list I being 
182 and in list I, 80) and that as such 
Shambhu Nath Bakhsh Singh, the younger 
‘gon of Sir Sheoraj Singh, could claim a share 
in the non-taluqdari property end it was 
obviously with a view to avoiding future 
litigation that the father and the sons came 
to a settlement and executed Exs. land 2. 
It is,therefore, clear that Exs. 1 and 2 con- 
stitute a family arrangement and that the 
dispositions in favour ofthe plaintiff can be 
regarded as a benefit arising from a family 
settlement made between Rana Sir Sheoraj 
Singh and his sons. 

“We now turn tothe third aspect of the 


„plaintiff's claim, namely, whether or not it 


canbe said that a trust was. created by 
Rana Sir Sheoraj Singh in favour of „the 
plaintiff. A trust is defined ins. 3 of the . 
Indian Trusts Act (IJ of 1882) as 

“An obligation annexed tothe ownership of pro- 
perty and arising out of a confidence reposed in 
and accepted by the owner, or declared and ac- 
cepted by him, for the benefit of another, 
another and the owner.” 

This definition in our judgment fully 
covers the case before us, Sir Sheoraj 
Singh while making Uma Nath Bakhsh 
Singh owner of all the estate property; 
annexed to that ownership certain obliga- 
tions among which was a provision about 
the plaintiff and this obligation was ac 
cepted by Uma Nath Bakhsh Singh by 
Ex. 2. It was sought to be shown that if 
any trust was created in favour of the 
plaintiff, it was only an executory and 
not an executed trust. We entirely dis- 
agree with this view. Article 5 of Under- 
hill’s Law of Trusts and Trustees runs as 
follows:-— 

“Express trusts are either executed or executory 
(1) an executed trust is one in which the limitations 
of the estate of the trustee and the beneficiaries are 
perfected and declared by the settler. 

“(2) An executory trust is either 

(a) an agreement or covenant for the subsequent 
execution ofa trust instrument; or (b) a direction or 
declaration giving instructions or short heads from 
which the trustee is subsequently to model a formal 
settlement,” 

Under s.5 of the Indian Trusts Act, 

“No trust in relation to immovable property 1s 
valid unless declared by a non-testamentary instru- 
ment in writing signed by the author of the trust or. 
the trustee and registered, or by will of the author 
ofthe trust or of the trustee. No trust in relation 
to movable property is valid unless declared ag 

(6) 22 O 6300; 54 Ind, Gas, $25;6 O LJ 527; Ad 
R 1919 Oudh 105. 
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aforesaid, or unlessthe ownership of the property 
is transferred to the trustes,” 

In thse present case there was a non-testa- 
mentary instrument in writing signed by 
the trustee as well as the author of the 
trust and registered, and this was all that 
was required to create a valid trust both in 
regard to movable and immovable proper- 
ty. There was neither an agreement nor a 
covenant for the subsequent execution of an 
instrument ora direction or declaration 
‘from which the trustee was subsequently 
to model a ‘formal settlement. Rana Sir 
Sheoraj Singh did all that was necessary 
to create atrust in law in favour of the 
‘plaintiff and nothing remained to be done, 
for the purpose of creating atrust, by Uma 
Nath Bakhsh Singh or anybody else. It 
cannot, therefore, be said that the trust in 
question was executory only. The cases of 
Hirbai .v. Jan Mahomed Khalakdina, 
I. L. R. 7 Bom. 229 (7) and Ashabai v. Haji 
Tayeb Haji Rahmatullah, I. L. R. 9 Bom. 115 
(8) relied on on behalf of the respondent re- 
lated to transactions which took place long 
before the Indian Trusts Act, which bys. 5 
laid down a specific mode in which trusts 
could be created, came into existence, and 
Jt was, therefore, necessary for the Court 
which decided those cases to look to the con- 
duet of the author of the trust and other 
‘surrounding circumstances. Reliance was 
also placed on the English case of Innes v. 
Innes, 1 Ch. D.188 (9) but in that case it 
was held on the evidence that the testator 
had not constituted himself a trustee for 
his daughter of the money that he wanted 
to give to her. In the present case we 
have seen that a valid trust was created 
under s.5 of the Indian Trusts Act by 
Sir Sheoraj Singh. The case of Milroy v. 
Lord, 45 English Reports, Chancery, page 
1185 (10) does not also help the respondent 
simply because the facts were quite differ- 
ent and it was on those facts that it was 
held that no valid trust was created. 

’ Great stress was laid on the word ‘thereby’ 
in s. 6 ofthe Indian Trusts Act, which runs 
as follows:— 

“Subject to the provisions of s. 5, a trust is 
created when the author of the trust indicates 
with reasonable certainty by any words or acts (a) 
an intention on his part to create thereby a trust, 
(b) the purpose of the trust, (c) the beneficiary, and 
(d) the trust property and (unless the trust is de- 
clared by will, or the author ofthe trust is himself 
to be the trustee) transfers the trust property to the 
- trustee” 

(7) 7 B 229, 

(8) 9 B 115. 

(9) (1876) 1 Oh. D 188. 

(10) 1862) 45 E R 1185; 4 
798; 8 Jur. (N 8) 806; 7 L T(n 5) 178 
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and it was argued that a trust to be valid 
must be created in presenti but that in 
the present case the plaintiff and his 
brother were to get the village and the 
money in future only. We see no force in 
this argument also. ‘I'he word ‘thereby’ in 
s. 6 refers to “words or acts” and only means 
that an intention on the part of the author 
of the trust must appear with reasonable 
certainty by any words or acts. We have 
already said that the trust in favour vf 
the plaintiff was complete unders. 5 ofthe 
Indian Trusts Act when Sir Sheoraj Singh 
executed anon-testamentary instrument in 
writing and got it registered. 

Relying ons.6 of the Indian Trusts Act 
the learned Counsel for the respondent 
also argued thatthe trust in question was 
invalid as the trust property was not indi- 
cated with certainty. This argument was 
based on the fact that in Ex. 2 the defend- 
ant-respondent promised to give either 
village Mithapur or some other village of 
similar quality to the plaintiff. The words 
are:-— 

“If for any reason Iam not able to deliver pos- 
session of village Mithapur to Jang Bahadur, then T 
shall put him in possession of another village 
having the same amount of profits and being of 
similar quality according to the above-mentioned 
conditions.” 

- Ik cannot, in our view, be said that there 
was any uncertainty about the trust pro- 
perty. The words quoted above were clear- 
ly intended to provide for the eventuality 
of its becoming impossible to give Mitha- 
pur tothe plaintiff for reasons that must 
have been in the contemplation of the’ exe- 
cutant at the time. The trust property, 
which in the first instunce was to be the 
village of Mithapur, was made as certain 
as itcould possibly be and the other pro- 
perty which wasto be given in lieu of 
Mithapur was also made sufficiently cer- 


tain by the words 
“having the same amouat of profits and being of 
similar quality.” 


We are, therefore, of opiniun that there 
was no uncertainty about the trust pro- 
perty. 

Lastly, the power of Rana Sir Sheoraj Singh 
to make provision in favour of his illegiti- 
mate sons was sought to be impsached on the 
strength of Ex. A-4 which is a codicil of 
his will executed by Rana Shankar Bakhsh 
Singh on November 1, 1895, and the only 
words in that codicil on which reliance 


was placed are: : 

“This much more I want to express under this 
codicil that Lal Sheoraj Singh shall not have power 
to make any other son of his except Uma Nath 


118 


: Bakhsh Singh his eldest son the owner and successor 
to the estate during his presence.” 


It was argued that by this codicil only 
a life estate was given to Sheoraj Singh 
and a vested interest was created in 
favour of the latter's elder son, Uma 
Nath Bakhsh Singh. This argument, too, 
does not eppeal to us. We have already 
said the taluga of Rana Shankar Bakhsh 
Singh was one of List II of the lists pre- 
pared under s.8 of the Oudh Estates Act 
so that it devolved according to the custom 
of the family upon a single heir and 
Sheoraj Singh being the only son of 
Rana Shankar Bakhsh Singh at the time 
of the latter's death and even at the 
time when Hx. A-t was executed, he was 
bound to get it even independently of 
_ any will executed by his father. He must, 

therefore, be deemed to have got the 
taluga under the Oudh Estates Act and 
not under any will of his fatker. More- 
over, the words of Ex. A-4 quoted above do 
not, in our opinion, show that only a life 
estate was given to Sheoraj Singh with a 
_vested interest in Uma Nath Bakhsh 
‘Singh. Those words in our view express- 
ed only a wish that Sheoraj Singh should 
not dispose of the estate in contravention 
of the family custom. 

We now come to the second question 
before us, namely, whether or not the 
plaintif. can bring the suit. If we look 
upon-the transaction in question as a gift 
or settlement on the plaintif by Rana Sir 
Sheoraj Singh, there can be no bar to the 
plaintiff bringing a suiton it. The ques- 
' tion was, however, argued on the princi- 
ple that a person who is no party to a 
contract cannot sue on that contract and 
reliance was placed by the learned Coun- 
sel for the respondent on the following 
. cases:—Gandy v. Gandy, L. R. 30Ch. D. 57 
GD, Muhammad Khan v. Husaini Begam, 
L. R. 37 I. A. 152 (12, Jamna Dasv. Ram 
Autar Pande, L. R. 391I. A., 7 (13), Twed- 
dle v. Atkinson, 1 B. & S., 393 (14), Tirumulu 
Subbu Chetti v. Arunachalam Chettiar, I. L. 
R. 53 Mad. 270 (3), Jagadambya Debya v, 
Bibhuti Bhusan Sarkar, I. L. R. 60 Cal. 767 
(4), Nehal Singh v. Fateh Chand, 20 A. L. J. 

11) C1885) 300 : . 
so; FW kada D tt 94 LJ Ch. 1154; 53L T 

192; 7 Ind. Cag, ; ; 
N B65;7A LJ 871; (910) M W W si. eM LT 14). 
12 O L J 205; 12 Bom. L R 638; 20 M L J 614 (PO), 
(13) 39 IA 7; 13 Ind. Cas. 304; 34 A 63:160 WN 
L 


97;11 ML T6;9A LJ 37; 099M W 
J 68; 14 Bom. L R 1; 21 M ae Ae (P 82;15 O 
J 


D1B& S393; 30 LJQB” 253 
F 332; 41, T 468; 9 WR 781; ier ER 762; iR 
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708 (15), Husaini Bandi Khanam v. Gauhar 
Begam, 80. W. N. 1191 (16), Maghimal v. 


Darbara Singh, I. L. R. 14 Lah. 675 (17), 
Ram Dhan v. Chauth Mal, 1935 O. W. N. 
1001 (18), Waliuddin Ahmad v. Ram 
Rakhan Singh, 19886 O. W. N. 483 (19), 
Dunlop Pneumatic Tyre Co. v. Selfridge & 
Co. Ltd. 1915 A. C., 847 (20), Vandepitte v. 
The Preferred Accident Insurance Ca. of 
New York, 1933 A. C. 70 (21); but it is not 
necessary in our opinion to discuss these 
cases in detail as the law on the point of 
a third party suing on a contract has now 
been evolved with sufficient precision out 
of cases decided both in England and in 
India and that law has been laid down 
very clearly and succinetly by a Full 
Bench of the Madras High Court in the 
ease of Tirumulu Subbu Chetti v, Aruna- 
chalam Chettiar, I. L. R. 53 Mad. 270 (3). It 
is this. Where on a contract between A 
and B, B agrees to pay a sum of money to 
C and no more circumstances appear, C 
being a stranger to the contract, cannot 
sue B for the money, though all the par- 
ties to the contract are parties to ihe suit. 

This is the general rule, though some . 
exceplions to the rule arise under the 
following circumstances, e. g., (a) where B 


afterwards agrees with C to pay him direct 


or becomes estopped from denying his 
liability to pay him personally; (b) where 
the contract between A and B creates a 
trust in favour of C; (e) where the contract 
charges the money to be paid out of some 
immovable property or (d) where it is due 
to C under a marriage settlement, partition 
or other family arrangement. Applying 
the above test to the case before us, we 
find that the plaintiff's case comes both 
under cls. (b) and (d) and possibly 
under cl. (e) also. We have already held 
that Exs. 1 and 2 created a trust in favourof 
the plaintiff and therefore the plaintiff's case 
comes under cl. (b), namely, where the con- 
tract between A and B creates a trustin 
favour of C. We have also held that the 
plaintiff was given a benefit under a family 

(15) 20 A L J 708; 68 Ind. Cas. 778; AI R1922 All, 
426;44 A 702. 

(16) 80 W N 1191; 134 Ind. Cas. 101]; Ind. Rul. 
wee Oudh 419; A I R 1932 Oudh 82. 

(17) 14 Lah. 675; 143 Ind. Cas, 753; Ind. Rul. (1933) 
Lah. 389; 34 P L R601; AI R 1933 Lah. 695. 
(18) (1935) O W N1001; 158 Ind. Cas. 46; 1935 O 
L R536; 8R O 62; AIR 1935 Oudh 496. 

(19) Lege W N 483; 162 Ind. Cas. 451; 1936 O 
L R 281; 8 RO 382: AIR 1936 Oudh 313. 
4 Ld K B1680; 113 LT 386;- 
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16 S J 798,49 T L R30; 44 
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(21) (1933) AC 70; 1 
Rep. 171; 148 L T 169 
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arrangement arrived at between the late 
taluqdar and his sons and this brings the 
plaintiffs case under cl. (d). So far as 
the plaintiff's claim relates to the sum of 
Rs. 30,000, his claim can be deemed to come 
under cl. (e) for the money was undoub- 
‘tedly to be paid to him out of.the pro- 
fits of the taluga. In any view of the 
matter we are convinced that the plaint- 
iff has a good cause of action for the 
suit. We therefore decide this point also 
in favour of the plaintiff. 

As regards the sum of Rs. 30,000 claimed 
by the plaintiff, it was argued that the 
payment of it was conditional on the plaint- 
iff doing ‘itaat but that as he did not do 
taat, he is not entitled to the same. The 
words in cl. (4) of Ex. 2 are 

“That I, the executant, shall pay Rs. 50,000 as 
specified below in cash to Jang Bahadur and Bam 
Bahadur, minor sons of the aforesaid prostitute 
Musammat Sarwar provided they remain obedient— 


Jang Bahadur, Rs. 30,000 and Bam Bahadur, 
Rs. 20,000”. 


The word used in the original document 
is ‘itaat and we think the provision means 
that the plaintiff and his brother will be 
entitled to the money on condition of 
their remaining loyal to the executant of 
the deed. There is absolutely nothing to 
show that the plaintiff committed any act 
of disloyalty. All that the Rana complains 
of about him in his deposition at page 81 
(part 1 of the paper-book) is that he never 
offered any nazar to him at the time of 
Holi and Dashera or any other festival and 
that he did not visit him. These cannot, in 
our opinion, be said to be acts of disloyalty 
especially when it is remembered that the 
pleintiff and his mother had to leave Kha- 
jurgaon a few years after the death of 
Rana Sir Sheoraj Singh. The evidence of 
P. W. No.1, Musammat Sarwar, mother of 
ihe plaintiff, at page 21 of pari I of the 
‘paper-book and that of P. W. No. 4, Naim- 
uddin, at page 48 in fact, shows that they 
were turned out by the defendant-respond- 
ens a few years after Sir Sheoraj Singh's 
death and these witnesses have not been 
cross-examined on this point. We, are there- 
fore, of opinion that the plaintiff has not 
committed any breach of the condition on 
which payment to him of Rs. 30,000 de- 
pended. 

We need hardly refer to the argument 
advanced on behalf of the respondent that 
the plaintiff, who was a minor at the time 
of the execution of Hixs.1 and 2, cannot 
‘sue as there was no mutuality, since a 
minor could not be sued on a contract. 
There was, however, no contract with the 
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plaintiff but only a gift or settlement in 
his favour and it requires no authority to 
say that there is absolutely no legal bar 
lo a minor receiving a gift or acquiring 
property. ; 

We decree the appeal with costs and 
decree the suit of the plaintiff-appellant for 
possession of village Mithapur and for re- 
covery from the defendant of Rs. 30,000 with 
interest at 6 per cent. per annum from May 2, 
1930, the date of his attaining majority, till 
the date of realization and for mesne prd- 
fits from May 2, 1930, till the date of deli- 
very of possession, the amount of mesne 
profits to be determined in the execution 
department. 

D, Order accordingly. 


a 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision Application No. 208 
of 1935 
September 26, 1935 
Davis, J. O. AND MEHTA, A. J.C. 
HOSHANG P. TALATI— APPLIOANT 
VETSUS 
EMPEROR—Oppostrg Party. 

Lunacy Act (IV of 1912), ss. 33, 15 (1) (3), 16, 14, 10 
—Application in habeas corpus to set at liberty a 
lunatic~—Maintainability—Proper procedure—Habeas 
corpus-~S.15(1), jurisdiction under—Presentation of 
written application, if necessary — Order under— 
Formal summoning of relatives, 1f necessary —S. 16, 
purpose of —Applicability—Detention for purposes of 
observation~~Reception order—Duty of Magistrate to 
follow provisions of Act with great care. 

An application in habeas corpus that the Court 
should order a person wrongly confined asa lunatic 
to be produced before the Court and set at liberty is 
misconceived. The proper procedure is by an ap- 
plication under s. 33, Lunacy Act. ni i 

The words in s. 15 (1), Lunacy Act, are wide in their 
scope and personal presentation of a written com- 
plaint is not necessary to direct detention of a person 
as a lunatic. The words, ‘such relative or other 
person’ relate to the words, ‘or is cruelly treated or 
neglected by any relative orother person having 
charge of him’. Where the case alleged is notthe 
alleged lunatic is “crually treated or neglected”, but 
that he is not “under proper care or control”, there is 
no necessity of formally summoning his relatives with 
whom the lunatic is living. Interference by the High 
Court is not necessary on the ground that no summons 

formally issued. 

Tne TE DO of s, 16 is to limit the period of deten- 
tion for the purpose of observation. The first period 
of detention is limited to ten daysand the maximum 
period parmitted under the section is 30 days. Lf, 
therefore, before the expiry of 10 days the Magis- 
trate is satisfied with the Medical Officer's report and 
the Medical Officer himself does not require the full 
10 days, there is nothing to prevent the Magistrate 
varying his order and shortening the period of deten- 
tion at first ordered. 

Section 16relates onlyto the temporary detention 
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of the alleged lunatic for a specific time forthe pur- 
pose of observation by a Medical Officer and it will 
apply also toa case where the Magistrate acting 
under s. 14 thinks detention necessary for the pur- 
pess ofobservation. Again, where s. 14, applies to a 
case by reason cfis.15(3)the two provisos of s. 14 
will also apply if the facts are such as to attract 
tLeir application. 
[Necessity of following with the greatest care the 
provisions of the Act and the great care which should 
be shown by Magistrates in proceedings as the re- 
sult of which a person is found insane and passes 
pe oa into the confinement of an asylum point- 
ad out 3 


Mr. Rewachand V. Thadani, for the Ap- 
plicant. 

Mr. C. M. Lobo, for the Crown. 

Davis, J. C.—This application was at 
first. placed before us as an application in 
‘habeas corpus that we should order one 
Ardeshir P. Talati wrongiy confined as a 
lunatic to be produced before us and set 
at liberty. Reference to the application 
itself, however, wili show it is loosely made 
under ss. 435, 439, 491 and 561-A, Grimi- 
nal Procedure Code. In our opinion the 
application is misconceived and that the 
relatives of Mr. Ardeshir P. Talati have an 
appropriate remedy open to them by an 
application unders. 33, Lunacy Act, which 
section appears to have escaped the notice 
of the learned Advocate. It was urged 
before us that the Magistrate acted without 
jurisdiction and with material irregularities 
in that he acted on information contained 
in official correspondence, but the relevant 
words in s. 15 (1) are wide in their scope 
and they read 


“if it appears to the Magistrate, on the report of a 
Police Officer or the information of any other person.” 


There is nothing to suggest that what is 
‘-yequired in this case is the personal pre- 
sentation of a written complaint. It ap- 
-pears to us clear the learned Magistrate 
had jurisdication. It is then urged before 
us that the learned Magistrate has acted 
with material irregularity in that while the 
alleged lunatic was living with an elderly 
brother and sister, the Magistrate did not 
formally summon these relatives; but a 
careful reading of the section shows that 
the words “such relative or other person" 
relate to the words, 

“or is cruelly treated or neglected by any relativa 
or other person having charge of him," 

It is not the case here that the alleged 
lunatic is “ cruelly treated or neglected,” 
but that he isnot “under proper care 
or control,” though speaking for 
myself I would not stand upon a strict 
- interpretation of the section but would, in a 
case falling under either part of this sec- 
‘ilon, issue summonses on a relative or other 
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person, if any, with whom the alleged 
lunatic is living. In this case the Magis- 
trate though he did not formally summon 
the brother, did call him and speak to him. 
We sce, therefore, no reason to interfere 
because no summons was formally issued. 
It is then argued that the Magistrate [has 
not complied with the terms of his own 
order because whereas he directed the al- 
leged lunatic to be detained under observa- 
tion for 10 days and to be certilied by the 
Civil Surgeon, he permitted the alleged 
lunatic to be detained for alesser number 
of days and accepted a certiticate coun- 
tersigned only by the Civil Surgeon. 

But reference to s. 16 will show that 
the purpose ofthis section is to limit the 
period of detention for the purposeiof ob- 
servation. The first period of detention is 
limited to 10 days and the maximum 
periód permitted under the section is 30 
davs. If, therefore, before the expiry of 
10 days the Magistrate is satisfied with 
the Medical Officer’s report and the Medical 
Officer himself does not require the full 
10 days, there is, in our opinion, nothing 
to prevent the Magistrate varying his order 
and shortening the period of detention at 
first ordered. 

It is then argued that only a Civil Surgeon 
is a Medical Officer within the provisions of 
s. 16 but reference tos. 2 (7) shows that 
Medical Officer means a “Gazetted Medical 
Officer.” The Resident Medical Officer of 
the Civil Hospital, Karachi, is a Gazetted 
Medical Officer. But though the Resident 
Medical Officer personally examined and 
observed Mr. Ardeshir P. Talati, the 
certificate itself was countersigned by the 
Civil Surgeon. This means that the Civil 
Surgeon accepted responsibility for what 
was certified therein and that the certifi- 
cate is his certificate. We would, however, 
make it clear that s. 16 relates only to 
the temporary detention of the alleged luna- 
tic for aspecific time for the purpose of 
observation by a Medical Officer and that 
it will apply also to a case where the Magis- 
trate acting under s. 14 thinks detention 
necessary forthe purpose of observation. 
We think also that wheres, 14 applies to 
a case by reason of s. 15 (3) the two 
provisos of s. 14 will also apply if the 
facts are such as to attract their applica- 
tion. We see, however, no reason to sup- 
pose that if the learned Magistrate has felt 
he could have acted under the second pro- 
viso, he would not have doneso, The learn- 
ed Magistrate has presumably made the 
reception order unger s. 14. In our opinion 
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he had jurisdiction todo so. We would, 
however, take this opportunity of emphasis- 
ing the serious nature of a reception order 
made under the Lunacy Act, the serious 
nature of the decision for the person most 
closely concerned, the necessity of follow- 
ing with the greatest care the provisions of 
the Act and the great care which should 
be shown by Magistrates in proceedings as 
the result of which a person is found in- 
sane and passes from freedom into the con- 
finement of an asylum. On the other hand 
our experience has shown us that undue 
leniency on the part of Magistrates or 
Medical Officers may lead to the commission 
of the most serious crimes. We, therefore, 
reject this application and refer the learned 


Advocate to the provisions of s. 33, Lunacy 
Act IV of 1912. 
N. Application rejected. 


heme e Aeir eaa 


CALCUTTA HIGH COURT 
Civil Suit No. 949 of 1934 
August 19, 1935 
_ MoNAIR, J. 
Maharajadhiraj KAMESHWARA 
SINGH BAHADUR or DARBHANGA 
—P LAINTIFP—APPELLANT 
versus ; 
PHEROZSHA MERWANJI NANABHOY 
MEHTA AND ofaers—Dgrenpants— 
RESPONDENTS 

Succession Act (XXXIX of 1925), ss. 211, 326— 
Lease—Lessee’s death—Executors, liability of — Ezre- 

cutor entering into possession—Personal liability. 
Although the executors of a deceased lessee have 
not entered into possession, they are still liable for 
the rent to the extent of any assets of the testator 
which may have come into their hands. When an 
executor has entered upon the demised premiszs, he 
is personally liable inaddition to his liability as a 
representative and the lessor can sue him in his 
representative capacity or personally. Coghil v. 

‘Freelove (1), relied on. h 

the 


Judgment.—This is a suit by 
Maharajadhiraj of Darbhanga to recover 
nearly Rs. 71,000 for arrears of rent and 
taxes in respect of certain premises in the 
Ultadanga Main Road. 

There was a registered lease made in 
Calcutta on July 4, 1928, between the 
Maharajadhiraj of Darbhanga and Merwan- 
ji Nanabhoy Mehta since deceased and 
Pherozsha Merwanji Nanabhoy Mehta.Under 
the lease the lessees jointly and severally 
covenanted to pay rent, and interest or 
any rentin arrear, and to pay the occu- 
pier's share of ali Municipal rates. The 
lessees were also monthly tenants under 
‘the Maharaja in respect of premises 


a ` j . p 
KAMRSHWARA SINGIL V. PHBROZSHA MERWANJI (CAL.) 


121 
Nos. 81-1-1 and 81-1-2 ‘Ulladanga Main Road 
on a monthly rent of Rs. 50. That tenancy 


expired on December 14, 1929, but certain 


arrears of rent are still due. One of the 
lessecs Merwanji Nanabhoy Mehta died on 
July 14, 1928, and the present three defend- 


ants are the two executors and the executrix 


of his last will, and they obtained probate 
on September 9, 1929. No rent has been 
paid since September 1929 and there are 
also arrears of Municipal rates from the 
3rd quarter of 1932 33. The lessor died in- 
testate on July 3, 1929, and the present 
plaintiff succeeded him as his eldest son. 
Payments have been made tothe extent of 
Rs. 6,000 between July, 1932 and August, 
1933, and credit has been given for this 
payment in the plaintifi’'s claim. The first 
defendant in his written statement set up 
an agreement for reduction of rent. He 
also challenged the method of appropria- 
tion. of the payments which were made, but 
he has not appeared at the hearing. No 
question now arises as to appropriaticn, as 
the accounts have been readjusted so ag 
to meet his view. 

The second defendant is the executrix, 
end she states that the first defendant who 
was the son of thetestator was partner with 
his fatherin a match business which was 
carried on in the leasehold premises and 
she also states that under the testator's 
will the -first defendant became solely 
entitled, as proprietor, to the match factory 
business and was entitled to possession of the 
‘leasehold premises as his father’s legatee. 
She alleges that she never entered into pos- 
session of the lease hold premises and 
denies liabilitv for the rent. 

The third defendant admits that heis an 
executor, but dces not admit the amount 
due and states that the first defendant has 
been in possession of the premisesin con- 
nection with his match business. There 
was some question as to whether the second 
defendant actually took out probate of the 
will, butacopy of the probate has been 
produced and Mr. Choudhury on her behalf 
has admitted that she did take out a probate. 

The secondissue was: “Did the defend- 
ants Nos. 2 and 3 enter into possessicn of 
of the premises leased ? Are they liable as 
executor and executrix of the estate?” 

There is no evidence that they ever enter- 


‘ed: into possession, but itis contended on 


behalf of the plaintiff that they are never- 
theless liable to the extent of any assets of 
the testator which may have come into thejr 
hands. 

In support of this contentionI have been 
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referred to Williams on Executors, 12th 
Edition, page 1150, where it is stated ; 

“Tf rent accrues after the death of the lessee, bub 
the executor does not enter upon the demised pre- 
mises, he cannot be personally responsible for such 
rent. He is, however, liable as executor, for he can- 
not waive the term so as not to be liable for the 
rent as faras he has assets. 

On the other hand, if the executor enters upon 
the demised premises the lessor has an election 
either to sue the executor in his representative 
capacity, or to sue him personally as assignee of the 
term, Thisis so whether the action is for rent 
accrued, or for breach of covenant committed, after 
the death of the lessee,” 

Reference has also been made toa deci- 
sion reported in Cughill v. Freelove (1) where 


it is stated: 

“Popham (Lord Chief Justice) himself in reporting 
that very case, was of the opinion that so long as 
the covenant ia the lease has the nature and essence 
of a contract if shall bind the executor of the 
lessee, Who as well as to that, as to many other pur- 
poses represents the person of the testator and is 
privy to bis contracts... s.. sess ği 
and later on it is further stated 

“The privity of contract of the testator is not 
determined by his death but that his executor 
shall be charged with all his contractsso long as 


he has assets, and, therefore, such executor shall not | 


discharge himself by making of an assignment, but 
ghall still be liable for what rent shall incur after he 
has assigned his interest... 


Reliance is also placed en ss. 211 and 323 
of the Indian Succession Act. 


For the second defendant Mr. Choudhu- 
ry has contended that the first defendant, 
although he was an executor, became 
under the testator's will also a legatee; 
that he entered on the premises and was a 
person responsible for rentto the landlord, 
and he contends that this responsibility of 
the legatee wipes out any liability which 
there may be in the other executors for the 
rent which may accrue. The case which I 
have cited shows that this argument, is 
wrong, for the executors still remain liable 
on a covenant of this nature to the extent of 
assets that have come into their hands, 
but ihe first defendant as legatee and exe- 
cutor would be liable not merely to the 
extent of assets ofthe estate which have 
come into his hands but also personally 
liable as legatee, and as lessee. 

With regard to the question which was 
raised is one of the written statements that 
there was variation of the terms of the 
lease to reduce the rent, evidence has been 
given by the financial agent of the Dar- 
bhanga raj that no such agreement was 
ever concluded through him, and that al- 
though there were negotiations to that effect 
no concluded agreement was reached, and 


(1) 3 Modern Rep. 325. 
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that had there been any such agreement, ib 
would have been made through him. 

It has also been pointed out that no such 
agreement could be arrived at except by 
means of a registered document in view of 
the fact that the terms of the original lease 
were registered, and reference is made to 
the Full Bench case reported in Lalit 
Mohan Ghose v. Gopa’t Chauk Coal Co., Ltd. 
(2). Evidence has been given by an ac- 
countant of the Darbhanga raj showing 
the amount that is now due, and there will 
be a decree for that amount against the first 
defendant in his personal and representa- 
tive capacity and also as lessee and against 
the second and third defendants to the 
extent of any assets in their hands. 
Plaintiff to get his costs, and the executor 
and executrix will retain their costs out of 
the estate as between attorney and client. 

N. Order accordingly. 
on a O 284; 12 Ind, Cas. 728; 14 O LJ 411; 160 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 90 of 1933 
January 31, 1936 
Bose; J. 
BABURAO—A PPELLANT 
versus 


SANDU AND OTAERS—RESPONDENTS 

C. P. Tenancy Act (1 of 1920), ss. 2, 104, Sch. TT, 
Art, 2—Tenancy Act, scope of—~Registered kabuliyat 
executed by defendant to cultivate malik makbuza 
land for fixed period andto pay a sum of money 
annually —Defendants, if tenants within meaning of 
Act—Syit for arrears of rent falling under Art. 2 
—Limitation for suit—Limitation Act (IK of 1908), 
Sch, I, Art. 116, if applies—Special Law and General 
Law—~Special Law prevails, 

In the Central Provinces, the Tenancy Act fastens 
itself upon the original contract between the parties 
and regulates their future rights and liabilities, the 
moment there is a transaction which falls within its. 

erview. Wasudeo Gharpure v. Ganu Kunbi (4), 
Ghanya v. Ukund Rao (5) and Ragho v. Sadoo (6), 
relied on. 

Where the defendants have executed a registered 
kabuliyat toa malik makbuza holder to cultivate the 
latter's land for a'particular period agreeing to pay a 
certainsum of money every year in return, the 
defendants are tenants and the amount they have 
bound themselves to pay is rent within the meaning 
of the O, P Tenancy Act. 

If there is aSpecisl Law, and a General Law, the 
special must prevail ovar the general. This princi- 
ple is applicable to matters of tenancy where the 
question of limitation is involved. Iswa7i Pershad 
Narain Sahi v. Crowdy (2) and Mackenzie v. Mahomed 
Ali Khan (8), referred to. 

Under s. 104, C. P. Tenancy Act, the special 
article of limitation provided by itself shall apply 
in all cases which come within its purview, andthe 
provisions of the Limitation Act shall not apply 
with the exception of ss. 6, 7, 19 and 20. Con- 


1936 


sequently where a suit for drrears of rent falls under 
Art. 2 to Sch. H, C. P. Tenancy. Act and also under 
Art. 116, Limitation Act, Art, 2is to be applied even 
jf the instrument is a registered one. Tricomdas 
Cooverji Bhoja v. Gopinath Jiu Thakur (1), referred 
to 


S. C.A. from the appellate decree of the 
Court of the District Judge, Nimar, dated 
December 1, 1932, in CO. A. No. 120 of 1932, 
confirming that of the Sub-Judge, Second 
Class, Burhanpur, dated August 22, 1932, 
in C. S. No. 158 of 1932. 

Mr. M. D. Khandekar, forthe Appellant. 

Messrs. M. R. Babde, W. B. Pendharkar 
‘and K. B. Tare, for the Respondents. 
` Judgment.—The only question in this 
case is, whether the claim is barred by 
limitation. The plaintiff is the malik 
makbuza holder of the fields in suit. On 
February 19, 1933, he leased them to the 
defendants for a period of five years under 
a registered insirument of lease. He now 
sues for the money due under the decument. 

‘The suit has been filed more than three 
years, but less than six after the cause of 
action accrued, and the only question for 
determination is whether Art. 116 of the 
Indian Limitation Act, applies or Art. 2 
to Sch. IT of the Central Provinces Tenancy 
Act, 1920. 
-~ If the complicating factor of the Central 
Provinces Tenansy Act was not present, 
the matter would be beyond doubt. Their 
Lordships of the Judicial Committee have 
settled the question in Tricomdas Cooverji 
Bhoja v, Gopinath Jiu Thakur (1). The 
claim would, undoubtedly, have fallen 
under Art. 116 and been within time. But 
the lower Appellate Court holds that Art. 116 
cannot apply, because the Central Provinces 
Tenancy Act excludes it, and that is the 
real question I have to decide. 

There is some dispute as to exactly what 
the claim is for. The plaint saysit is for 
the annual profits due on a registered 
kabuliyat. The lower Appellate Court. holds 
it is for erreurs of rent. I need not construe 
the terms. What both sides admitis a deed 
of lease, for Iam clear the lower Appellate 
Court is right quite apart from the deed, 
because of the special provisions gf the 
Tenancy Act. 

It is undoubted that, if there is a Special 
Law, and a General Law, the special must 
prevail over the general. This broad prin- 
ciple has been applied to matters of tenancy 
by the Calcutta High Court in Iswari 


m~ 
jæi 
— 
Ha 
wa 
Q 


759 at p767; 39 Ind. Oas. 158; 1. P LJ 262; 
J 217; 250 LJ 279; 32 M L J35; 2I1MLT 
LOW N 577; (917M W N 363; 5 L W 654; 
m, L R 450; 44 I A 65(P 0). 


BABURAD v. SANDU (NAG.) 


125 


Pershad Narain Sahi v. Crowdy (2) and 
Mackenzie v. Mahomed Ali Khan (3), 
where, as here, the question of limit- 
ation was involved, uor is that dis- 
puted. It is also settled that in these pro- 
vinces the Tenancy Act fastens itself upon 
the original contract between the parties, 
and regulates their future ‘rights and 
liabilities, the moment there is a transac- 
tion which falls within its perview: Wasudeo 
Gharpure v. Ganu Kunbi (4), Ghanya vV. 
Ukund Rao (5), and Ragho v. Sadoo (6). 

Now what is the transaction here? The 
plaintiff isthe malik makbuza holder of the 
fields in suit. He states the defendants 
executed a registered kabuliyat in his 
favour to cultivate the fields for a period 
of five years, and to pay him a certain 
annual sumin return. It does not matter 
what he chose to call that sum, whether 
rent, or profits, or compensation. The fact 
remains that the defendants were to pay 
him a certain annual sum of the privilege 
of cultivating the land. Thatat once brings 
the matter within the perview of the Central 
Provinces Tenancy Act. 

Section 2 (11) defines a tenant as a person 
who holds land of another and is, or but 
for a contract would be liable-to pay rent 
for that land. Section 2 (9) defines rent as 
whatever is paid, or payable, in money or 
kind, by a tenant, on account of the use 
and occupation of the land held by him. 
Reading the two together, it is clear the 
defendants are tenants of the plaintiff, 
and that the money they have bound them- 
selves to pay is rent within the meaning of 
the Act. The fact that $.37 (2) (a) makes 
him 2 sub-tenant, because he holds as a 
tenant from a malik makbuza makes no 
difference, for s. 2 states, there shall be 
three classes of tenants, and includes a 
sub-tenant as one of them, 

Section 2 (3) of the Act defined an “arrear” 
as an instalment or part of an instalment 
of rent which is not paid on or 
before the date on which it is payable, 
Under the contract between the parties, 
the defendants bound themselves to pay a 
sum of Rs. 1,500 on January 1, every year. 
It is beyond doubt then that the suit is 
for arrears of rent within the mesning of 
these definitions; and the plaintiff's own 
case is that it was payable in cash. That 
being so, Art. 2 to Sch. IL of the Centra] 


- Provinces Tenancy Aci applies. 


(2) 17 0 469 

R185 at p 190, 

9 at p 13. 
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Even so, there might be some doubt as to 
whether Art. 116 of the Indian Limitation 
Act ought not to prevail in a competition 
with this Article cf. the Tenancy Act, 
because of the registered instrument, in the 
same way as Art. 116, prevails over Art. 110, 
which is also ‘for arrears of rent”. Tricom- 
das Cooverji Bhoja v. Gopinath Jiu Thakur 
(1). Bat the -matter is placed beyond 
controversy hy 8.104 of the Central Pro- 
vinces Tenancy Act which enacis that the 
special Article of Limitation provided by 
itself shall apply in ail cases which come 
with in iis purview, and that the provisions 
of the Indian Limitation Act shall not apply, 
with the exception of ss. 0, 7,.19 and 20. 
Article 116 is not among them. Soit has 
been expressly excluded along with the 
rest. That being so, the suit is beyond 
` time, because of Art. 2 to Sch. Il of the 
Central Provinces Tenancy Act. 

The decision of the Courts below is right, 
and I dismiss the appeal with costs. . 

IN. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
- First Civil Appeal No. 18 of 1932 
February 11, 1936 
yi HARRIES AND BAJPAT, JJ. 
S. SHAUKAT AlLI—PLAINTIFE -APPELLANT 
Tersus 
B.SHEO GHULAM AND ANOTHER— 


| DEFENDANTS—RESPONDENTS. 

.. Transfer of Property Act (IV of 1882), s. 53— 
Plea under, if can be taken by creditor, defeated or 
delayed— Representative suit, if necessary—Trans- 
feree without intention to delay—Transfer in good 
faith—S. 53, if affects his rights—Mortgage —Mort- 
gagee obtaining simple money decree relinquishing 
security—Mortgaged property, if can be sold—Civil 
Procedure Code (Act V of 1908), 0. XXXIV, r. l4— 
Effect of. 

Section 53, Transfer of Property Act, can be 
pleaded in defence by a creditor who has been de 
feated or delayed and if he wants to avoid a trans- 
ferhe need not bring a representative suit on behalf 
of all the creditors. Ramaswami Chettiar v. Mallap- 
pa Reddiar(1), Ram Chand v. Mathura Chand (2), 
Abdul Kadar v. Ali Mia (3), Ghunsham Das yv Uma- 
pershad (4) and Chedi Lal v. Saadat-un-Nissa Bibi 
(5), relied on. 

If the transferor alone had that intention and the 
transferee did not share the intention, he would be 
a transferee in good faith and for consideration and 
his rights would not be impaired by anything con- 
tained in s. 53. But if the transferor and the 
transferee are actuated by the common intention to 
defraud creditors, there is no good faith and the 
transfer will not stand even though full considera- 
tion had passed. 

It is truethat by a mere declaration that the 
mortgage security has been relinquished the mort- 
gages does not become entitled to put the mortgaged 
property to sale in execution of his simple money 
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decree because the decree which he obtains is in 
satisfaction of a claim arising under the mortgage 
and his declaration that he gives up the mortgage 
s2curity, unsupported since it is by any considera- 
tion, might not be capable of enforcement and cannot 
be regarded as an extinguishment of the mortgages 
rights. The bar contained in O. XXXIV, r. 14, Civil 
Proesdure Code, is for the benefit of the mortgagor. | 


-~ F, C. A. from a decision of the Sub-Judge, 
Farrukhabad, dated April 24, 1930. d 
Mr. M. A. Aziz, for the Appallant. | as 
Mr. Baleshwari Prasad, for the Respond- 
ents. 
Bajpai, J—This is an appeal by the 
plaintiff whose suit was dismissed by the 
learned Sabordinate Judge of Farrukhabad. 
It appears that one WUusammat Kulsuman 
Bibi, who is defendant Nc. 2 in the present 
suit, was indebted to Musammat Kasturi 
and to Sheo Ghulam. Musammat Kasturi 
held a mortgage and on the basis of that 
merigage she broughta suit for sale, im- 


` pleading Musammat Kulsuman the mortga- 


gor, and Sheo Ghulam, the subsequent 
mortgagee. She obtained a final decree on 
October 28, 1927, and applied for execution 
of the decree by sale of the mortgaged 
property. Theproperty was advertised to 
be sold on January 21, 1929, but the sale was 
avoided because onJanualy 5, 1929, Musam- 
mat Kulsuman sold the property to the 
plaintiff Shaukat Alifor Rs, 8,000. The de- 
tails of the sale consideration are that: `- 


Rs. a.p. ; 
6,321-10-0 were togo towards the payment fof the 
decretal: amount due to Musammat 
Kasturi. 
278-£-0 were paid for costs of execution! and 
registration. 
400-0-0 were paid as earnest money. 
1,900-0-0 were paidin cash before the Sub- 


Registrar. 


It is common ground that the decretal 
amount of Musammat Kasturi was paid up 
by Shaukat Ali although not quite immedi- 
ately. The Court below has come to the 
conclusion that Rs. 278-6-0 put down in 
the sale-deed as having been paid fer 
execution and registration of ths docu- 
ment is a bit exaggerated and that Rs. 125 
seems to be ample for the purpose. Hehas 
no doubts as to the genuineness of Rs. 1,000 
paid in cash before the Sub-Registrar but 
is of the opinion thatthe evidence to prove 
the payment of Rs. 400 as earnest money 
is not reliable. About the time that 
Musammat Kasturi obtained her final decree 
on the basis of her mortgage suit, Sheo 
Ghulam instituted a suit against Musammat 
Kulsuman on the basis of three mort- 
gages which he himself held. They are 
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dated June 11, 1921, October 3, 1922, 
and December 16, 1922, and it ap- 


pears ihat the property mortgaged to 
him was practically the same which had 
been mortgaged to Musammat Kasturi. 
He, when he came to know that the mort- 
gaged property was about to be sold in 
execution of a decree on a prior mortgage, 
madea statement through his Pleader on 
December 19,1928, relinquishing the mort- 
gaged property and prayed for a simple 
money decree. On the basis of this sta'e- 
‘ment Sheo Ghulam obtained a simple money 
‘decree on the same date for Rs. 2,967-2-0 
and Rs. 328-10-0 costs. 

It is also clear that he came to know of 
the negotiations between Musammat Kulsu- 
man and Shaukat Ali~—negotiations which 
culminated in the sale-deed of January 
0,1929—and therefore on January 2, 1929, 
.before the decree in his suit had been act- 
ually drawn up, applied for execution ofthe 
decree by attachment of the property which 
was sold three days subsequently to Shaukat 
Ali. The order for attachment was passed 
on January 5, 1929, although the proper- 
ty was actually attached on January 28, 
1929. On the date when the order. for 
attachment was passed, the  sale-deed 
which is the basis of the present suit was 
being executed in Chhibramau between 2 
and 3 P.M. and was presented for regis- 
„tration between 3 and 4 P.M. l 
= When the property was attached under 
the orders of the Court, Shaukat Ali inter- 
vened and filed an objection under O. KAT, 
r. 58, alleging that the property sought to 
be attached was not the property of the 
judgment-debtor,-it having been transfer- 
red to him. This objection of Shaukat Ali 
was dismissed by the executing Court on 
August 3, 1929, and Shaukat Ali therefore 
brought the persent suit under the provis- 
ions of O. XXI, r. 63 on September 3, 1929, 
on the allegation that the sale-deed in his 
favour dated February 5, 1929 had the 
result of transferring the ownership in the 
-property from Musammat Kulsuman, the 
judgment-debior of Sheo Ghulam to the 
plaintiff, and therefore Sheo Ghulam, defen- 
dant No.1 was not entitled to put the proper- 
ty to sale in execution of his decree in suit 
No. 40 of 1927. It is nowhere specifically 
stated inthe plaint that Sheo Ghulam is 
not entitled to put the preperty to sale by 
reason of the provisions of QO. XXXIV, 
1. 14 andthat explains why no issue wes 
struck on ike point, nor any finding re- 
corded by the learned Subordinate Judge. 
But in appeal before us the point has been 
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argued by Mr. Aziz on behalf of the plain- 
tiff-appellant and we shall dispose of that 
plea at the proper place. 

The defence wasthat the sale-deed was 
entirely fictitious, that it did not convey any 
title to the plaintiff. Section 53, Transfer 
of Property Act, in terms was not pleaded, 
but it was undoubtedly alleged in paras. 
11 and 12 of the written statement that the 
plaintiff was not a bona fide purchaser and 
that Musammat Kulsuman and the plaintiff 
had collusively tried to deprive the contest- 
ing defendant and other creditors of the 
amount due to them by means of the sale- 
deed. The learned Subordinate Judge 
gave effect to the defence based on the 
plea ofs. 53, Transfer of Property Act, 
and we areof the opinion that the plaintiff 
has not in any way been prejudiced or 
taken by surprise because he knew perfect- 
ly well in the Court below that the case 
was being fought on the lines of s, 53, 
Transfer of Property Act. 

We have now gotto decide whether the 
finding of the Curt below that the sale- 
deed in suit was executed fraudulently 
with an intent to defeat or delay the 
rights of the creditors is a correct finding. 
The contention of learned Counsel for the 
appellant is that he paid good money 
forthe sale-deedin question and that the 
major portion of the sale consideration went 
to pay aprior mortgage decree, in execu- 
tion of which the property had already 
been advertised for sale, and as such the 
genuineness of the transaction cannot ke 
impeached. To this extent we agree with 
the contention that although there might be 
some suspicion regarding some minor items 
of the sale consideration which are more 
or less insignificant, it cannot be disput- 
ed that the plaintiff paid a sum of about 
Rs. 8,000 either to Alusammat Kulsuman or 
to her priorcreditor, but the question which 
is the principal question under s. 53, 
Transfer of Property Act, viz., whether the 
transfer was made with intent to defeat 
or delay creditors, still remains to be 
decided. It may be made clear that the 
if the transferor alone had that intention 
and the transferee did not share the 
intention, he would be a transferee in good 
faith and for considsration and his rights 
would not be impaired by anything con- 
tained in s. 53. But if the transferor and 
the transferee are actuated by the common 
intention to defraud creditors there is no 
good faith and the transfer will not stand 
even though full consideration had passed. 

The facts which lead us to agree with the 
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finding of the Court below may be briefly 
stated. The plaintiff is a relation of Mu- 
sammat Kulsuman; the plaintiff is a neigh- 
bour of Sheo Ghulam; it is admitted by him 
that he knew that Musammat Kulsuman was 
indebted to Sheo Ghulam and Musammat 
Kasturi. It is also clear that the plaintiff 
knew of the suit which Sheo Ghulam had 
instituted against Musammat Kulsuman for 
the recovery of his money on the three 
mortgage deeds, for it is admitted by the 
plaintiff that in December 1928, Sheo Ghu- 
lam had told him that Sheo Ghulam had 
given up his mortgage security and obtain- 
ed a simple money decree. The negotiations 
for the sale-deed in question were made 
eight or ten days before the execution of the 
sale-deed and it was settled actually on 
January 1 or 2, 1929, or December 28, or 
29,1922. Sheo Ghulam obviously came to 
know of these hurried negotiations; and, as 
we stated before, on January 2, 1929, before 
the preparation of the decree in his favour, 
applied for execution of the same by attach- 
ment of the property covered by the sub- 
sequent sale-deed in plaintiff's favour. He 
obviously wanted to forestall the plaintiff 
and Musammat Kulsuman, and they obvious» 
ly wanted to get the better of Sheo Ghulam 
because on the very day when the order for 
attachment was passed, they had the sale- 
deed executed. and registered, so that they 
may be in a position to assert that the order 
of attachment was not actually served either 
on the propertygar on Musammat Kulsuman. 
The dates- speak’ for themselves and it is 
elear that the object of the plaintiff and 
Musammat Kulsuman was to obstruct and 
delay Sheo Ghulam who had obtained a 
simple money decree in his favour and as 
the result of the transaction no property 
yemained available to Sheo Ghulam from 
which he could realise his money. The 
plaintiff admits that to his knowledge 
Musammat Kulsuman has got no property 
left and the fact that the plaintiff purchased 
hot only the property which had been mort- 
gaged to Musammat Kasturi and_ to Sheo 
Ghulam but also certain groves and a house 
and khandhars shows that he wanted to 
take away every item of available property 
from the reach of Sheo Ghulam. The entire 
circumstance therefore leads one irresistibly 
to the conclusion that the fraudulent inten- 
tion of the judgment-debtor transferor was 
shared by the transferee, the plaintiff 
before us. The finding of the Court below 
therefore on this point is correct. 

It was then contendad that Sheo Ghulam 
cannot be said to be a creditor of Musammat 
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Kulsuman and in no eventcan he be said 
to be a creditor who is entitled to sel] thé 
property which he proposes to sell by reason 
of the bar contained in O. XXXIV,r. 14, 
Civil Procedure Code, and as such, he is not 
enlitled to seek the avoidance of the trans- 
fer in the plaintiff's favour. Connected 
with this plea is the plea that s. 53 cannot 
be pleaded in defence by a creditor who has 
been defeated or delayed and that if he 
wants to avoid a transfer he must bring a 
representative suit on behalf of all the 
creditors. We might dispose of this con- 
nected plea very shortly by simply saying 
that almost all the Conris in India are now 
agreed that the plea can be taken in defence 
as well. We might mention the cases in 
Ramaswami Chettiar v. Mallapa Reddiar 
(1), Ram Chand v. Mathura Chand (2) and 
Abdul Kader v. Ali Mia (3). Whatever 
doubts there may have existed have been 
removed by the observations of their Lord- 
ships of the Privy Council in Ghunsham, 
Das v. Umapershad (4). As to the main 
plea it is enough to say that Sheo Ghulam 
is undoubtedly a creditor of Musammat 
Kulsuman, andes such, he is entitled to 
poe the plea of s. 53, Transfer of Property 

et: 

It is, however, said that although he had 
relinquished the mortgage security when he 
had brought his suit, yet he is not entitled 


‘to put the self-same mortgaged property to 


sale in execution of his simple money dec- 


Nan It istrue that by a mere declaration 
‘that 


t the mortgage security has been 
relinquished, the mortgagee does not become 
entitled to put the mortgaged property to 
sale in execution of his simple money decree 
because the decree which he obtains isin 
satisfaction of a claim arising under the 
mortgage and his declaration that he gives 
up the mortgage security, unsupported since 
it is by any consideration, might not be 
capable of enforcement and cannot be 
regarded as an extinguishment of the mort- 
gagee rights. The bar contained in 
O. XXXIV, r. 14 is for the benefit of the 
mortgagor for it is clear that where a mort- 
gagee brings a regular suit for sale and a 
decree is passed in such a suit, what would 
be sold is the mortgaged property free from 
(1) 43 M 760; 59 Ind. Cas. 947; AI R 1920 Mad. 
748; 39M L J 350; (1920) M W N 572; 28 MLT 170; 
12 L W 475(F B). 
a 19 A L J 239; 60 Ini. Cas. 896; A I R1921 ALL. 


(3) 16 C WN 717; 14 Ind. Cas. 715; 15 O LJ 649, 

(1) 23 O W N 817; 50 Ind. Cas. 264; A I R1919 
P 06; 15 NL R68; 230 WN 817; 17 A LJ 410; 36 
M L J413; 21 Bom. L R 472; (1919) M W N 513; 10 
LW 511; I U P L RCP OC) 83 (P ©), 
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the mortgage, whereas in the other case, 
where the suit is. not for sale but on the 
mortgage debt, what would be sold isthe 
mortgaged property subject to the mortgage 
and that would only by the mortgagor's 
equity of redemplion. Being subject tothe 
unascertained claim of the mortgagee, the 
property would not fetch a fair value at the 
sale and the mortgagee would be enabled to 
purchase it atan unduly low price. If a 
stranger purchases it at the sale without 
notice of the mortgage he would besubjec: 
ed to great hardship unless the mortgagee 
could be held to be estopped from asserting 
his rights under the mortgage against such a 
purchaser. Order XXXIV, r. 14, provides that 
the subsequent suit by the mori gagee would 
not be barred.by reason of anything contain- 
ed in O. JJ, 1. 2. There is yet another 
reason why the legislature in its wisdom 
enacted O. XXXIV, r. 14. The mortgagor 
in a mortgage suit has six months after the 
preliminary decree for payment of the 
amount and indeed can pay it up till the 
property is actually put up to sale, In the 
case of asimple money decree he gets no 
period of grace and it would obviously 
be unjust if the mortgagor by reason of the 
device adopted by the mortgagee loses the 
facilities which an ordinary suit for sale 
ensures, 

We are in agreement with the learned 
Counsel for the appellant that it is not open 
to a creditor who has obtained a simple 


ed property itself to sale in execution of his 
decree as long as the mortgage subsists, 
but after our finding that the sale-deed in 
favour of the plaintiff is liable to be avoided, 
the plaintiff has no locus standi to ask for 
a declaration that the defendant is not enti- 
tled to put upthe property tosale. Sheo 
Ghulam is undoubtedly a ereditor of Mu- 
sammat Kulsuman and the plaintiff simply 
by reason of having obtained a voidable 
transfer from Musammat Kulsuman does 
not become clothed withall the rights which 
Musammat Kulsuman herself might possess 
when property belonging to her is being 
sold by Sheo Ghulam. It might Rave been 
open to Musammat Kulsuman to resist the 
present execution petition of Sheo Ghulam, 
‘but that right is: not vested in any way in 
the plaintiff by reason of the voidable trans- 
fer in his favour. Morecver, the declaration 
which tke plaintiff wanis in the present sust 
is that no portion cf tLe property which is 
the subject-meiter cf the suit is fit fcr sale 
by auction in execution of the decree in 
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Suit No. 40 of 1927. The declaration that 
we have heen invited to give by the present 
suit is a declaration of a permanent nature 
to have effect for all time to come, and, this 
declaration, it isclear, cannot be given. In 
course of time the mortgages in favour of. 
Sheo Ghulam would lapse by efflux of time,- 
whereas the decree in favour of Sheo Ghu- 
lam could be kept alive for same consider- 
able lime and then the bar of O. XXXIV, 
r. 14 would not exist as was held in the case 
of Chedi Lal v. Saadat-un-Nissa Bibi (5). Tt 
may be mentioned here that O. XXXIV, r. 14, 
has no application so far as the house, the 
grove and the khandhars are concerned, 
which as far as we knew were never morl- 
gaged to Sheo Ghulem. On the whole we 
are of the opinion that there is nothing in 
the plea of O. XXXIV, r. 14, which would 
entitle us to give a relief to the plaintiff 
whom we have held to be a transferee hav- 
ing the intention to defeat or delay the 
creditors of the transferor. 

The question whether the plaintiff has or 
has not acquired any priority by reason of 
having paid the decretal amount on the- 
prior mortgage of Musammat Kasturi and 
can, in any way, enforce such priority ‘does 
not arise at this stage. The view taken by 
the Court below is correct and we dismiss 
this appeal with costs. ; 

N. Appeal dismissed. 

(5) 14 A LJ 902; 38 Ind. Cas. 907; A I R 1917 ALL 
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CALCUTTA HIGH COURT: 
Full Bench pais 
Criminal Appeals Nos. 919 and 920 of 1934 
August 28, 1935 
CERBYSHIRE, C. J., COSTELLO AND 
M. 0, CHOSE; JJ. 
BADAN ALI=—APPRLLANT 
versus 


EMPEROR— RESPONDENT | 

Criminal Procedure Code (Act V of 1898), s. 298- 
()—Charge to jury-—-Confession—Functions of 
Judge and jury—Judge directing that it was no part 
of jury's duty to decide whether confession was 
voluntary or not—Whether commits error of law—~ 
Evidence Act (I of 1872}, s. 24. 

The question whether aconfession is volnntarily 
made or not is a question of law, to be determined by 
the Court frcm the facts, us a condition precedent tv 
their admission. Having been declared competent 
and admissible, they are before the jary for conside- 
ration. The jury have no authority to reject them as 
incontpetent. Butthe jury are the sole Judges of the 
tuth and weight to be given confessions, as they are 
cÉ any other fact. In weighing the confessions, the 
jury must take into consideration all the circumstan- 
ces surrounding them and under which they wer 
made, including those-under which the Qourt declar- 
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ed, as matter of law, they were voluntary, In weigh 
ing confessions, the jury necessarily consider thoss 
facts upon which their admissibility, as having been 
voluntarily made, depends. While, there is no power 
in the jury to reject the confessions, as being incom- 
petent, there ig no power inthe Court to control the 
jury inthe weight tobe given to facts. The jury 
may, therefore, in the exercise of their authority, and 


within their province, determine that the confessions - 


are untrue, -or not entitled to any weight, upon the 
grounds that they were not voluntarily made. The 


: Court passes upon (that is, considers) the facts merely 


for the purposs of determining their competency and 
admissibility. The jury passes upon (that is, consi- 


ders) tbe same facts, and in connection with other . 


facts, if there are other facts, in determining whether 
the confessions are true and entitled to any, and how 
much weight. Burton v. State (1), relied on. 

‘Where ths Judge in his charge tothe jury says 
‘it is no part of your duty to decide whether tbe 
eonfession was made voluntarily or, by reason of any 
inducement, threat, promise or Police torture”, in so 
directing the jury not to consider whether the con- 
fession was made voluntarily or not, he c:mmits an 
error of law. It is the function of the Judge to de- 
cide whether there is prima facte evidence for ad- 
mitting the confession. When the confession has 
been admitted by the Judge, it is the function of the 
jury to consider its credibility and weight, and in 
considering the credibility and weight, the jury are 
at liberty to consider all the circumstances of the 
case including those circumstances. already proved 


before the Judge and to give the evidence such cre- 


dibility as they think it deserves. - 

Messrs. Hamidul Huy Chowdhury and 
Harideb Chatterji, for the Appellant. 

` Messre. D. N. Bhattacharjee and Prafulla 
Chandra Guha, for the Crown. 


Derbyshire,.C.J,—In this case a num- 


ber of. persons convicted of taking part in. 


a daccily and conspiring to take part in 
the ‘dacoity were convicted under s. 395 
of the Indian Penal Code and s. 395 read 
with s. 120°B of the same Code. They were 
ecnvicted before the Sessions Judge and 
á jury at’ Chittagong. In all, 20 persons 
were charged and a number of them, 17 
were convicted. Four of them have not 
appealed against their corivictions and 
sentences and 13 cf them have appealed. 


Those who have appealed are as 
follows :— 
l. Bakshu, 2. Abdul Sovan, 3. Ijjat 


Ali, 4. Makhalasar Rahman alias Bochaiya, 
5. Ansur Ali, 6. ‘Abmadar Rahaman, 7. 
Sona Mia, 8. Manirajjaman, 9. Badan Ali, 
10. Abdul Latif choukidar, 11. Abdul 
Sobhan Serang, 12. Abdul Kader alias 
Rabijarbap and 13. Noa Mian. 

Badan Ali was represented before us by 
Mr. Hamidul Huq Chowdhury. The rest 
Were unpresented. The Crown was repre- 
seated by Mr. Bhattecharji. 

The ground of the appeal es put forward 
by Mr. Huq isthat the charge tothe jury 
by the Sessions Judge was not a. proper 


DADAN ALI v. EMPEROR (GAL) s 


165 10. 


charge inlaw. The passage objected to read. 
as follows :-— 

“T have told you, gentleman, that we have also on 
the record the confession of one of the accused per- 
sons, thatis, of Bakshu Mia. At this stage Lam 
concerned only with the rules of law relating to the 
manner in which such confessional statement should 
be used. There is, firstly its use as against the . 
maker, and secondly, as against his co-acoused. In 
so far as you are concsrned, the question which calls 
for attention is whether the confession isa true 
statement of facte and what value can be attached to 
itasa piece of evidence. lt is no part of your duty 
to decide whether the confession was made voluntari- 
ly or, onthe contrary, by reason of any inducement,. 
threat, promise or Police torture. It is for me to de- 
cide whether the confession was made voluntari- 
ly and once [have admitted it into evidence, no per- 
son here can urge before you that it was not volun-- 
tarily made. As I have said it is for you to examine 
the confession closely and carefully and to, decide 
whether truth isto b:found in it. In this particu- 
lar instance Bakshu hag retracted; he has pleaded: 
not guilty.’ Furthermore, in his statement before 
this Court he has set up an entirely different story. 
When such isthe case, it is a rule of practice not. 
to rely upon such a confession without corrobora- 
tion and that corroboration must be in respect of 
material particulars. Ihave already addressed you 
when dealing with the evidence of the approver, as 
to the corroboration necessary. By a substantive 
rule of evidence, when more persons than one are tried 
jointly for the same offenve and a confession made 
by one of them affecting himself and his co-accused 
is proved, you may takeinto consideration that con- 
fession not only as against themaker but as against 
those implicated by him. In this instance also 
gentlemen, aroun] the substantive rule have grown 
up rules of caution and prudence. I have told yow 
that even as against the maker a retracted confession 
requires corroboration. Ifyou seek to use a retract- 
ed confession as against persons being tried jointly 
with the confessing accused, the fullest possible cor- 
roboration as to material particulars ig; necessary. 
You may take it that such a confession carried practi- 
cally no weight, Once again I refer you to that por- 
tion of my address relating to the evidence of an. 
approver and you will remember what I stated as to 
the natare of corroboration.” 


‘The words objected to are :— 

“It is no part of your duty to decide whether the 
confession was made voluntarily or, on the contrary, 
by reason of any inducement, threat, promise or Police 
torture. It is for me to decide whether the confession 
was made voluntarily and once I have admitted it ina 
to evidence, no person here can urge before you that 
it wasnot voluntarily made.” 


In my view those words do not correctly - 
seb out the position of the Jaw with re-- 
gard to the functions of the Judge and 
of the jury in dealing with confessions 
which, itis alleged, were not voluntarily 
obtained. What the legal position is I 
will deal with in a moment. We have, 
however, been through the evidence against 
each of the appellants in tLis case and there 
is, as regards each of the appellants, such 
evidence independent cf this confession and 
quile apart from it as would entitle a jury 
to ccme to the conclusion that each of them 
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was guilty of the offences of which he. has 


been convicted. More than that there is 


evidence independently of this confession 
which is called in question on which the 
jury must have come to the conclusion, 
in my view, that each of the appellants 
‘was guilty of the offences of which he was 
charged. We could therefore have dis- 
missed this appeal on that ground but we 
were asked by the learned Advocate on 
each side to deal with the question of the 
functions of the Judge and the jury incases 
where the voluntariness of confession is 
called in question. As I have said pre- 
viously lam of opinion that the charge 
given by the learned Judge in the words 
that Ihave quoted is not the correct one. In 
my view the correct position of the law as 
regards .confessions whose -voluntariness is 
challanged with regard to the functions 
of the Judge and the jury respectively, is 
Seb outin a judgment in an American 
case delivered hy Mr. Justice Coleman in 
the case of Burton v. State (1). There is 
no English case which deals with such a 
question. This case, however, in my view, 
states the position with such accuracy that 
I do not think that we could do better than 
cite it as an authority in a case of this 
kind. It reads as follows :— 

“Whether voluntarily made or not, we hold, isa 
question of law, to be determined by the Court from 
the facts, as a condition precedent to their admission. 
Having been declared competent and admissible, they 
are before the jury for consideration, The jury have no 


authority to reject them as incompetent. But the jury 
are the sole Judges of the truth and weight to be given 


to confessions, as they are of any other fact. In weigh-. 


ing the confessions, the jury must take into consider- 
tion all the circumstances surrounding them and 
under which they were made, including thosé under 
which the Court declared as a matter of law, they 


were voluntary. In weighing confessions, the jury: 


necessarily consider thoss facts upon which their 
admissibility, as having been voluntarily made, de- 
pends. While there is no power in the jury to reject 
the confessions, as being incompetent, there is no 
power in the Court to control the jury in the weight 
to be given to facts. The jury may, therefore, in the 
exercises of their authority, and within their pro- 
vince, determine that the confessions are untrue, or 
not entitled to any weight, upon the grounds that 
they were not voluntarily made. The Court passes 

upon (that is, considers)the facts merely for the pur- 
pose of determining their competency and admissi- 
ability. The jury passes upon (that is, considers) the 
same facts, andin connection with other facts, if 
there are other facts, in determining whether the 
confessions are true and entitled to any, and how 
much weight. The Court and jury each havea woll- 
defined and separate province.” 


In my View that isa correct statement of 
the law with regard to the functions of 
the Judge and the jury in cases where the 


voluntariness of a confession which is 
(1) 107 Ala, 108. 
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sought to be putin evidence is called in 
question. As Ihave said in this case the 
evidence is such that the jury, in any 
event, must have cometothe same con- . 
clusion that they did. 

Therefore the appeals are dismissed. 

Costello, J.—I agree. 

M. C. Ghose, J.—In this case the learned 
Advocate for the appellant is, in my opinion, 
right when he takes objection to this sen- 
tence in the charge, namely “it is no pari of 
your duly to decide whether the confession 
was made voluntarily or, by reason of any 
inducement, threat, promise or Police tor- 
ture.’ Thelearned Sessions Judge in dir- 
ecting the jurynotto consider whether the 
confession was made voluntarily or not, 
committed an error oflaw. It is the func- 
tion of the Judge to decide whether there is 
prima facie evidence for admitting the con- 
fession. When the confession has been. 
admitted by the Judge it is the function of 
the jury to consider its credibility and 
weight and in considering the credibility 
and weight the jury areat liberty to con- 
sider all the circumstances of the case in- 
cluding those circumstances already proved 
before the Judge and to give evidence such 
credibility as they think it deserves. (Sve 
Taylor on Evidence, s. 24 p. 27. 

Tagree with the learned Cnief Justice 
that. on the facts and circumstances of this 
case, althouga the point of law is decided in 
favour of the appellants the convictions and, 
sentences must stand. 

N. Appeal dismissed. 
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= OUDH CHIEF COURT ; 
Civil Niscellaneous Application No. 518 of , 
1936 filed in No. 48 of 1936 
September 9, 1936 
SRIVASTAVA, A. O. J. AND Smita, J. 
SITLA BAKHSH SINGH—Apretiant— 
APPLICANT 
VETSUS 
BALCHAND AND ANoTHER—RESPONDENTS 
—Oppositm Party. ` 

U, P. Eneumbered Estates Act (XXV of 1934), ss. 7 
(1) (a), 12—Proceedings for registration of sule-deed 
— Whether proceedings contemplated by 3. 7. 

The proceedings for the registration of the sale-desd 
executed for the payment of certaia debts cannot be 
regarded as a procecding in respect of a debt such as 
is contemplated by s. 7, U.P. Encumbered Estates 
Act. OË course, the creditors of the applicant under 
s..7 (1) (a) of the Act can have the sél]3-ceed annulled 
if the coaditions laid down ins. 12 of the Act are 
satisfied. 


C. Mis. App. under s.7 cfihe U.P. En- 
cumbered Estates. Act, dated July 14, 


a =m 


130... 


1936, fled on. behalf of the above-named. 
applicant. |, 

Mr. Nasirullah Beg, for the Applicant. 

Mr. Alt Zaheer, for Opposite Party 
No. I. 

Order.—This is an application under s. 7 
Y hi U. P. Encumbered Estates Act, 

Jo 4. 

-The facts of the case are that the ap- 
plicant is alleged to have executed a sale- 
deed of his entire property in favour of 
the respondents opposite parties. As he 
tefused to get the sale-deed registered, pro- 
ceedings are pending in the Cotrt of the 
District Registrar for the compulsory re- 
gistration of the said deed. Soon after tha 
alleged execution of the sale-deed, the 
applicant instituted proceedings under the 
U.P. Emcumbered Estates Act, which are 
now pending before the Special Judge of 
Sitapur. The applicant moved the Special 
Judge to stay ihe proceedings for compulsory 
registration, and obtained an ex parte 
order which was subsequently discharged 
by the Special Judge. He has filed an 
appeal against the last-mentioned order of 
the Special Judge, and pending the said 
appeal has applied for stay of the pro- 
ceedings before the District Registrar. The 
application purports to have been made 
under s.7(1) (a) of the U. P. Encumbered 
Estates Act. 

Clause (1) (a) ofs. 7 provides that when 
the Collector has passed an order under 
gs. 6, all proceedings pending atthe date 
ofthe said order in any Civil or Revenue 
Court in the United Provinces in respect 
of any public or private debt to which 
the landlord is subject, or with which his 
immovable property is encumbered, except 
an appeal or revision against a decree, or 
order, shall be stayed. We are of opinion 
that the proceedings for the compulsory 
registration of the sale-deed pending be- 
fore the District Registrar cannot be re- 
gatded asa proceeding in respect of any 
public or private debt to which the ap- 
plicant is subject, or with which his im- 
movable property is encumbered. It has 
been argued that the sale-deedin question 
purports to have been executed for the 
payment of certain debis. Even 50, we 
do not think thatthe proceedings for the 
registration of the sale-deed can be re- 
garded as a proceeding in respect of debt 
such as is contemplated by s.7. Of course, 
- the creditors of the applicant cen have 
the sale-deed annulled if the conditions 
Jaid down in s. 12 of the Act are satisfied. 
But ihis isnot tke question before us, 
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and eyen ihe provisions of -s. 12 relate to. 
annulment only at the instance of the 
creditor, and not at the instance of the 
transferor. In the circumstances we are 
of opinion that s. 7, cl. (1) (a), whic. has 
been relied upon in support of the appli- | 
cation cannot help the applicant. 

We accordingly discharge the order fcr 
temporary injunction which was passed ex 
parte, and reject the application. No order 
as to costs. . 

D. Application rejected. 
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CALCUTTA HIGH COURT 
Criminal Revision Petition No. 165 c£ 1936. 
March 24, 1936 
JACK, d. 

Musammat KHAIRUNNESSA BIBI 
e—(OMPLAINANT-—~ACCUSED—PETITIONER 


VETSUS 

THz CORPORATION or CALCUTTA— 

` Opposite Parry 

Calcutta Municipal Act (IIT of 1923), s. 271— 
‘Premises’, if means building or land—Requisition 
under s. 271, on whom to be served—Service of requisi- 
tion only on owner of oe of land, if can be 
convicted for non-compiiance, 4 

The a ‘premises’ in s. 271, Calcutta Municipal 
Act, means the building and not the land. 

Where, therefore, the owner of the land is not the 
owner of the structures standing thereon, the requisi- 
tion under s. 271 should be served in the first in- 
stance upon the owner of the structures built upon 
the land and not upon the owner of the land. Hence 
when the requisition is served only on the owner of 
the land, he cannot be convicted for non-compliance 
with it, rape tad of Bombay v. 
Dinshaw (1), applied. i 

Messrs. Bepin Chandra M allik and Biswa 
Nath Mallik, for the Petitioner. 

Mr. Satindra Nath Mukherjee, for the 
Opposite Party. 


Judgment.—In this case, a Rule was 
issued on the Municipal Magistrate and also 
on the Chief Executive Officer of the Cor- 
poration, Calcutta, to show cause why the 
conviction of the petitioner Musammat 
Khairunnessa Bibi under s. 271 of the 
Calcutta Municipal Act and a fine of 
Rs. 25 under that section passed on her 
should not be set aside on the ground ihat 
the petitioner being owner of the land and 
receiving ground rent only and not being 
the owner of the structures thereon could not 
be convicted for failure to provide connect ed 
privies for the use of the cecupiers cf those 
structures and that, even if it be held that 
ihe owner of the land as well es the owner 
of the building thereon are both owners 
of the premisce, the cwner of ihe builing 
skculd ke held to be the person primarily 
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iable for the provision of privies, necessary 
for the buildings. 

The facts of the case are thal the peti- 
tioner was ordered to provide connected 
privies at premises No. 11-7, Hazi Zakaria 
Road, by a notice under s. 271 of the Calcutta 
Municipal Act and has been prosecuted and 
convicted for failing to carry out the order. 
Her defence is that she is the owner of the 
land which she has leased out to ker tenants 
who have constructed huts thereon and 
are living in them. She maintains that 
the tenants are occupying the premises 
and not she, and that are the persons wh) 
should be served with the notice under 
s. 271 to provide for the necessary sanitary 


accommodation. The section is worded: 
“When any premises intended for human habita- 


tion are without privy or urinal aecccmmodation: 


or if the corporation are of opinion that the existing 
accommodation therefor available for the persons 
occupying the premises is insufficient, inefficient or 
for sanitary reasons cbjectionable, the Corporation 
may, by written notice, require the owner of such 
premises to provide such or such additional privy 
or urinal accommodation as they prescribe”. ; 


_ Admittedly, the petitioner is not” owner 
of the huts. She is simply the owner of 
the land and the structures erected thereon 
belong to her tenants on'the land to whom 
she had leased. out the land. In the 
ordinary sense of the words ‘Premises, 
intended for “human habitation” mean 
structures on the land. No doubt, through- 
out the Municipal Act the word “Premises” 
is used both with reference to land and 
buildings. But where the section refers to 
“premises intended for human habitation" 
it obviously seems to refer to structures 
and not to land. The requisition is to be 
made upon the owner of the premises and, 
therefore, upon the owner of the structures 
erected: upon the land. The learned 
Municipal Magistrate interprets the word 
“owner of the premises” in this case to be 
to owner of ihe land becausehe says that 
B. 271 should be read with s. 285 of the 
Municipal Act and that otherwise s. 285 
becomes meaningless and redundant. I 
‘do not understand the reasoning of the 
learned Magistrate. Section 285 merely 
says : 

When under the provisions of this chapter or of 
‘Sch. 15 the Oorporation may require the owner of 
any premises to ‘carry out any work, they may, if 
they consider it desirable so to do, require the 
occupier of the. said premises to carry oat such 
work, and the occupier shall be bound to comply 
-with the requisition”, 

‘that is to say, they may either require the 
owner of the house to carry out the work 
or the occupier of the house so to do. 
Section 285 dogs not throw any light upon 
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the interpretation to be put upon the words 


‘owner of such premises’ in s. 27Lof the case 


The Municipality of Bombay v. Shapurji 


“Dinshaw (1), waich app2ars. to bain all 


fours to the present case is distinguished 


-by the learned Magistrate on the ground 


that the word “owner of the premises” in 
that case isto be governed by the Bombay 


-Municipal Act whereas tha present case 
is undar the Calcutta Municipal Ast. 


Bat 
there is no reason to think that the word 
premises’ in's. 248 of the Bombay Municipal 


‘Act has got a different meaning from its 


meaning ins. 271 of the Calcutta Municipal 
Act. Section 248 states that 
“if ig appears to the Commissioners that any premises 
should bs provided with a privy or ie... the Commis 
‘gioners may, by a written noties, require the owner 
of such premises to provide for such a privy.” 
` In the case referred to, the owner of the 
premises was held to he the ownar of the 
building and not of ths land, It seems to 
me that, in any case, in the first instance, 
the notice’ should have bean issued upon 
the ownw of the structures waich were 
Duilb on the land not upon the owuer of tha 
land. 
' This Rule is, accordingly, made absolute. . 
The conviction and the sentence are sat 
aside and the fine, if paid, will be refunded: 
N. Rule made absolute, 
(1) 20 B 617. 


ee 


: LAHORE HIGH COURT F 
Civil Revision Petition No. 890 of 1335 
February 11, 1936 
BIDE, J. 

DURGA DAS—PLAINTIFS—PETITIONER 
versus 6 
GOBIND SINGH—Dgrenpant — 
OPPOSITE Party 
Revision—Refusal to stay proceedings undzr Civil 
‘Procedure Code (Act V of 1903), s. 10~Revision, if 
lies, f 
No revision is maintainable against an order re- 
fusing to stay procesdings ina suit under s. 10, 
Civil Procedure Code, sinca the order is an inter 
looutory one, Mulchand-v. Jiwan Das (4) and Punjab 
Marwarz Chamber of Commerce, Ltt, Delhiv. Ram 
‘Mal-Delu Shah (5), distinguished, Lal Chand-Mangal 
Sen v. Behari Lat-Mehr Chand (|), relied on. 


©. R.P. from an order of the Senior Sub- 
Judge, Jhelum, dated Noyember 21, 1933. 
> Mr. Amar Nath Chona, for the Petitioner. 

Mr. Achhru Ram, for tne Opposite Party. 

Order.—This is a petition for revision of 
an order refusing to stay proceedings in a 
suit unders. 10, Civil Procedure Code. A 
preliminary objection is raised that the 
order being interlocutory, no revision is 
competent, Reliance is placed on Dal 
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Chand-Mangal Sen v.` Behari Lal-Mehr 
Chand (1) and Kalwant Rai v. Fonseca & 
Co. (2). The learned Counsel for the peti- 
tioner, on the other hand relied mainly on 
Nanak Chand v. Ishar Das (3), . Mulchand 
v: Jiwan Das (4) and Punjab Marwari 
Chamber of Commerce, Ltda Delhi y. Ram 
EE Shah (5). In Nanak Chand v. 

shar Das (d), the Full Bench ruling, Lal 

Chand-Mangal Sen v, Behari Lal-Mehr 
Chand (1), isnot referred to. Mulchand v. 
Jiwan Das (4) was not a case under s. 10, 
Civil Procedure Code. The application for 
stay was madeon ihe ground of the pen- 
dency cof an appeal in a connected case 

¿and could, therefore, be looked upon as a 
separate proceeding or a ‘ease’ by itself for 

‘the purposes of s. 115, Civil Procedure Code. 
The same reasoning would also apply to 

Punjab Marwari Chamber of Commerce, 

Ltd., Delhi v. Ram Mal-Dilu Shah (5) as 

will appear from the remarks at page 68-69* 

of the report which are as follows:— 

“The word ‘case’ ins, 115, Civil Procedure Code, 
has always been interpreted as a more comprehen- 
sive term than suit, and including other proceed- 
ings. Regarded merely as a preceeding in tho suit 
before the lower Couzt the order refusing stay was 
no doubt merely an interlocutory one. But it .was 
clearly moie both in nature and effect than a mere 
refusal to stay those proceedings. It was an order in 
separate proceedings not under the provisions of the 
Civil Procedure Code but under those of a special 
Act, giving the defendant a right to apply to have 
the dispute decided outside the Civil Court. From 
this pointof view the order refusing stay may pro- 
perly be heldto have decided finallya separate 
case, for virtually it put an end to the arbitration 
asan effective proceeding. Iwould, therefore, hold 
that in the present instance, a petition for revision 
would be competent.” 

In the present case the order sought to be 
revised appears to me to be an ‘interlocy- 
tory’ one within the rule laid down in Lal 
Chand-Mangal Sen v. Behari Lal-Mehr 
Chand (1). Iuphold the preliminary objec- 
tion and dismiss the petition, but in view 
of the point of law involved leave the 
parties to bear their costs. < 


D.. Petition dismissed. 


(1) 5 Lah. 288; 84 Ind. Cas. 259; A I R192 
425; 6 Lah. LJ 558; 1 Lah, Cas. 36 (F B). ska 
(2) A I R 1933 Lah. 191; 141 Ind. Cas. 137; Ind, 
a (1933) Lah. 71; 34 PL R86; AI R1933 Lah, 


1, 
(3) A I R 1933 Lah, 34; 139 Ind. Cas. 48: 

R 761; Ind. Rul, (1932) Lah. 558. 7 4S PPD 
(4) A I R 1933 Lah. 50; 144 Ind, Cas. 107; 


~ 


“Rul. (1933) Lah. 416, Ind, 


59; ‘eid. Ral (1931) Lah, 690. as. 820; 13 Lah. 
*Page of 13 Lah.—[Hd.] 
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OUDH CHIEF COURT 
Second Civil Appeal No. 329 of 1933 
May 9, 1935 
Nanavurty, J, 
Musammat AZIMAN AND ANC TAER 
PLAINTIFFS —APPELTANTS 
VETSUS 
IBRAHIM BEG—Durenpant— 
RESPONDENTS 

Res jJudicata—Issue decided tn prior suit against 
successful party~-Same issue arising in subsequent 
suit between same parties — Findings, whether res 
judicata—Onus to prove that previous judgment was 
wrong—Second appeal—Finding of fact based on 
inadmissible evidence — Whether binding in second 
appeal, 

Where an issue decided against a successful party 
in a prior suit arises in a subsequent suit between 
the same parties, the previous judgment is admissible 
under s. 13, Evidence Act, and although the finding 
on that issue in theformer suit does not operate as 
res judicata still it throws upon such party the 
heavy responsibility of proving that that finding in 
the former suit was wrong. Midnapore Gamindart 
Co., Ltd. v, Naresh Narain Roy (1), Niamat Alt v. 
Gooroo Das (2) and Ramdhan v. Purshottam (8), relied 
on, [p. 134, col. 1] i 

Where the findings of fact arrived at by the lower 
Appellate Court are vitiated by the fact that these 
findings rested upon inadmissible evidence, such 
findings of fact are not binding upon ihe High Court 
in second appeal. [p. 133, col. 2.] 


S.C. A. against the decree of the District 
Judge, Sitapur, dated September 14, 1933, 
reversing that of the Munsif, Sitapur, dated 
April 18, 1983. 

Mr. Akhlaque Husain, for the Appellants.. 

Mr. Murli Manohar, for the Respcndent. 


Judgment.—This is a plaintiffs appeal 
against the judgment ofthe District Judge 
of Sitapur reversing the judgment and dec- 
ree of the Munsif of Sitapur and dismiss- . 
ing the plaintiffs’ suit with costs. 

The facts out of which this appeal arises 
are briefly as follows:—The plaintifis Mu- 
sammat Aziman and Fazal Rasocl Khan 
brought a suit for possession of a house 
entered as No. 20 in the Municipal Regis- 
ter of Sitapur. The case of the’ plaintiffs 
was that the house belonged to Imdad Ali 
whose sister is plaintif No.1 and whose 
widow Musammat Mukhtaran and daughter 
Musammat Rasoolan sold their rights in the 
house in dispute to Fazal Rasool Khan, 
plaintiff No. 2, who is the sole owner of 
the house. The plaintiff No. 1 Musammat 
Aziman did not claim any share in the 
house which had wrongfully been taken 
possession of by the defendant Ibrahim Beg. 
Previous to the present suit there was 
another suit between the same parties Fazal 
Rascol and Ibrahim Beg on the ground 
that the widow of Imdad Ali owned the 
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house after the death of Imdad Ali and had 
mortgaged the house No. 20in the Munici- 
pal Register to Ibrahim Beg and redemp- 
tion was claimed in respect of that mort- 
gage, but the suit of Fazal Rasool was dis- 
missed onthe ground that the alleged oral 
mortgage was nob proved. . 

The defendant Ibrahim Beg in his writ- 
ten statement denied thatthe house in suit 
belonged to Imdad Ali nor did he admit the 
sale-deed upon which Fazal Rasool founded 
his claim in the present suit. He admitted 
that Musammat Mukhtaran was the widow 
of Imdad and that Musammat Rasoolan was 
his daughter, but he denied that Musammat 
Aziman was the sisterof Imdad. He also 
set up his own title to the house in dispute 
alleging that it had come down to him from 
his maternal grand-father Rajab Ali. 

Upon the pleadings of the parties the 
learned Munsif framed the following is- 
sues:— 

l. Did Imdad Ali own the house in dis- 
pute ? 

2. Is plaintiff No. 1 Musammat Azi- 
main the sister of Imdad Ali and is 
plaintiff No, 2 Fazal Rasool Khan the trans- 
feree from Musammat Mukhtaran and 
Musammat Rasoolan as alleged? 

3. Has plaintiff No.2 been in posses- 
sion within limitation ? Cannot the defend- 
ant piead adverse possession ? 

4. Isthesuit barred by O. I, r. 2 of the 
Code of Civil Procedure and by s. 11, Civil 
Procedure Cade ? 

5. To what relief are plaintiffs entitled ? 

6. Has defendant been in adverse pos- 
session as alleged ? 

The Munsif held that the house in dis- 
pute was built by Imdad Ali and belonged 
to him. He accordingly decided issue 
No. lin favour of the plaintiffs. He fur- 
ther held that Musammat Aziman was the 
sister of Imdad Ali and that the sale-deed 
was also proved satisfactorily, and he de- 
cided issue No. 2 in favour of the plaintiffs. 
He decided Issue No.3 also in favour of 
the plaintiffs and held that Imdad Alis 
widow had been in possession till about 10 
years and that, therefore, the plaintiffs’ suit 
was within limitation and that the defend- 
ant could not plead adverse possession. He 
also decided Issues Nos. 4 and 5 against the 
defendants and he accordingly decreed the 
plaintiffs’ suit for possession of the house 
with costs. 

. In appeal the learned District Judge of 

Sitapur heid that plaintiff No. 2 Fazal 
Rasool Khan had failed to establish his title 
to the house in suit and that, therefore, his 
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suit must be dismissed. He further held 
that Ibrahim Beg had acquired title to the 
house in suit by adverse possession and 
accordingly allowed the appeal and dismiss- 
ed the plaintiffs’ suit with costs. 

Dissatisfied with the judgment of the lower 
Appellate Court the plaintiffs have filed 
the present appeal. At the commencement 


‘of the hearing of the appeal the learned 


Counsel for the defendant-respondent raised 
a preliminary objection that this appeal 
was incompetent inasmuch as the appellants 
were challenging findings of fact arrived at 
by the lower Appellate Court, which they 
could not do in second appeal. On the 
other hand, the learned Counsel for the 
plaintiffs-appellants pointed out that the 
findings of fact arrived at by the lower 
Appellate Court were Vitiated by the fact 
that these findings rested upon in admis- 
sible evidence. The learned District 
Judge wrongly took into consideration 
Exs. A-1] and A-12, themap and the report 
of the Amin, prepared and filed in the pre- 
vious suit for redemption. These docu- 
ments Exs. A-11 and A-12 were absolutely 
inadmissible in evidence in the present 
case, as the Amin Munshi Ghulam Muham- 
mad, who had prepared this map and the 
report, was alive but he had not been ex- 
amined in the present case. Exhibits A-l1l 
and A-12, therefore, cannot be admissible in 
evidence under s. 32 of the Indian Evi- 
dence Act. A finding of fact which is 
vitiated by being based upon inadmissible 
evidence isnot such a finding of fact asis 
binding on this Court in second appeal. 
I, therefore, overrule the preliminary objec- 
tion raised on behalf of the defendant-res- 
pondent. | 

In the former suit for redemption brought 
by the plaintiff No, 2 against Ibrahim Beg; 
the trial Court had given a clear finding 
that the house in dispute in the present case 
was built by Tmdad Ali and was owned by 
him. Although that finding does not 
amount to res judicata, it certainly cast 
upon the defendant Ibrahim Beg the duty 
of proving that that finding was incorrect 
and that he himself was the owner of the 
house. In Midnapore Zamindari Co. 
Ltd. v. Naresh Narain Roy, L. R. 481. A. 
49 (1) Lord Dunedin in delivering the judg- 
ment of their Lordships of the Privy Council 
made the following weighty pronounce- 
rs Lordships do not consider that this willfound 
ances De ee tia: ad ao oan 

l 
kading Ts 49; 84 Tad, Cas, 281; 48 0 460; 14 L W 
265; 30 M LT 279, ATR 1922 P O 241 (PO). 
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to go further as to the finding against them; but it is 
the finding of a Court which was dealing with fact 
nearer to their ken than the facts are to the Board 
now, and it certainly creates a paramount duty on the 
appellants to displace the finding, a duty which 
they have not been ableto perform.” 

Applying this rule of law to the facts o 
the present case I find that Ibrahim 
Beg has failed to prove upon the evidence 
on the record that he was the owrer of the 
house in suit. 

Againin Niamat Ali v. Gooroo Das, (1874) 
22 Suth. W. R., Civil Rulings, page 365 (24 
Sir Richard Couch, Chief Justice of the 
Calcutta High Court, stated the law on the 
subject as follows:— ; 
. “Unless the Indian Evidence Act has excluded 
judgments and decrees which had previously been 
always considered as very good evidence, and which 
are indeed in many cases almost, if not quite, con- 
clusive, if is clear that the decisione referred to were 
admissible inthis case, and that the Subordinate 
Judge was wrong in treating them as not being any 
evidence of the plaintiff's title. They ought to have 
been considered, and it is possible thatif he had 
not taken theerroneovs view of their admissibility, 
he would have been of the same opinion as the 
ae thatthe plaintiff had proved his ztmamee 
eate.” 

Again in Ramdhan v. Purshottam, 88 Ind. 
Cas. 699 (3)it was laid down that a judgment 
not inter partes pronounced bya Court of 
competent jurisdiction in a suit in which 
the right in dispute had been asserted and 
eitter recognised or denied is admissible 
in evidence under s. 13 of the Indian 
Evidence Act. 

In the present case the former suit was 
between the same parties and the issue 
decided in the former suit was identical 
with the issue decided in the present case 
and although the finding on that issue 
in the former suit does not operate as 
res judicata, still it throws upon the defen- 
dant the heavy responsibility of proving 
that that finding in the former suit was 
wrong and that he, the defendant, was 
really the owner of the house in dispute. 
The learned District Judge. in his judg- 
ment has completely ignored the evidentiary 
value in this judgment in the former suit 
which is Ex. 12 on this fle. This judgment 
shifts the burden of proof on to the 
defendant against whom the finding is 
given. The learned District Judge has not 
‘arrived ‘at any finding that the defendant 
was owner of the house in dispute. All 
that he has held is that Fazl Rasool Khan 
‘has failed to establish his title to the 
-house in suit. This finding of the learned 
District Judge is based upon a considera- 
` (2) 29 W R 365, 

(3) 88 Ind, Cas. 


699 at p. 701; A IR 1926 Nag. 109: 
22NLB 49, 4 Pn AAN 
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tion of the map and report of the Amin 
Munshi Ghulam Muhammad which were 
absolutely inadmissible in the present 
suit. This finding of the learned District 
Judge is, therefore, completely vitiated by 
inadmissible evi- 
dence. All thatthe learned District Judge- 
says about the defendant’s title to the house 
in suit is that he is inclined to hold in 
favour of the defendant, but there is no 
clear finding of the lower Court that the 
defendant is rot the owner of the house 
in dispute. For my part after examining 
the evidence of both parties on the record, L 
am clearly of opinion that the plaintiff 
No. 2 has fully established his title to the- 
house in dispute. The map and the two 
reports of B. Jhamman Lal, Pleader, who 
was appointed a Commissioner in this 
case, clearly go to establish the truth of 
the plaintiffs’ story that the house was 
built by Imdad Ali. The oral evidence 
adduced on behalf of the plaintiffs is also 
far more reliable and straightforward 
than that produced’ by the defendant. 
This oral evidence is supported by the 
entry in the registers of house-tax 
Téxs. 8 and 9, the entries in which have been 
misunderstood by the learned District 
Judge. Exhibit Sis the register of house- 
tax for the year 1914-15, and Ex. 9 is 
the register of house-tax for the year 
1921-22, The ownerof house No. 20 in this 
register is shown as Jmdad Ali in both 
the exhibits. Imdad Alis father was 
Mohabbat Ali, whereas in these registers 
the name ofthe father of Imdad Ali is 
given as Hashmat Ali. Now inthe Urdu 
language the word Mohabbat Ali if written 
in very illegible and “shikast’ character 
can be read either as Mohabbat Ali or as 
Hashmat Ali, and it seems to me that 
the person who copied the entry from the 
register misread Mohabbat Ali as Hashmat 
Ali, but the important thing to note is 
that the house has been shown as the 
house of Imdad Ali. Rajab Ali is not 
mentioned in these registers although 
according to the defendant's contention 
Rajab Ali ‘was the former owner of this 
house. Further, according to the defendant 
the house in dispute was gifted by Rajab 
Ali to the defendant’s father tothe exclu- 
sion of Hushmat Ali, so in any case Hashmat 
Ali cannot figure as owner of the house 
and, therefore, the entry in Exs.8 and 9 
cannot be read as favouring tr> defend- 
ant’s contention in preference te the con- 
tention founded upon these entries by the 
plaintiffs. . aa l 
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For my part I have no doubt what- 
Soever ihat the learned Munsif was 
perfectly right in holding that ihe 
entries in these registers Exs. 8 and 9 
corroborate the oral testimony given by 
the plaintiffs’ witnesses ihat Jmdad Ali 
and Imdad Ali alone was owner of the 
house in dispute? 

For the reasons given above I reverse 
the finding of the lower Appellate Court 
on Issue No. land in agreement with the 
learned Munsif hold that Imdad Ali was 
the owner of the house in dispute. 

“As regards the plea of adverse posses- 
Sion even the learned Counsel for the 
defendant-respondent admits that this was 
a belated plea taken up by the defend- 
ant after plaintiff's evidence was closed 
on April 10, and the issue as regards 
adverse possession was struck by the 
trial Conrt on April 11, 1933. Even as 
regards this plea of adverse possession 
the finding of the trial Court is fully borne 
out by the evidence on the record and 
the learned Counsel for the defendant- 
respondent did not seriously challenge that 
finding. I hold, therefore, that the present 
sulb is within limitation and the defendant 
has not proved his adverse possession over 
the house in suit for 12 years and more. 

_ For the reasons given above, I allow 
this appeal, set aside the judgment and 
decree of the lower Appellate Court and 
restore the judgment and decree of the 
trial Court and decree the plaintiff's suit 
with costsin all three Courts. < 
D. | Appeal allowed. 


rena Ag raman kajana 


CALCUTTA HIGH COURT 
. Letters Patent Appeals Nos. 3, 4 and 5 of 
a 1935 
oe 7 July 30, 1935 
"N, GUHA AND Lopes, JJ. 
GOSTA BEHARI. PRAMANIK AND OTAERg 


—~—PLAINTIEFRS— APPELLANTS 
VETSUS 


AMIYA KUMAR DAS—DEFENDANT— 


< RESPONDENT 

Bengal Tenancy Act (VIII of 1885), Seh, TIT, Art. 3 
—Transferable occupancy holding subject to mortgage 
to plaintiff—Co-sharer landlord taking possession in 
execution of money decree against raiyat— Sale of 
hone fe plaintiff in Sea ied of mortgage decree 
-—Surt for possession — Limitation — “Di ion’ 
within Art. 3, af arises. i PATEBAT ISIAN 

The plaintiffs were the mortgagee purchasers at a 
sale in execution of decrees on mortgages executed 
by a ratyatwho had transferable occupancy right 
in the holding mortgaged to the. plaintiffs. or their 
predecesgors-in-title, The mortgagees purchased the 
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holding at the sale held inexecution of thess decrees 

on mortgage, and took delivery of possession through ‘ 
Court on August 20,1927. At the time of their at-: 
tempting to take actual poss2s3ion, they were resist- 

ed by the defendants; and the title sab up by the 

defendant was that he,as a -co-sharer landlord, had 
purchased the holding at a sale held in execution of & 
money decree obtained by him against the tenant. 
The defendant had as such purchaser taken delivery 
of possession of the holding on June 25, 1924: 

Held, that when the plaintifis had never been in 
possession, and they never had the right to possess 
before 1927, the fact that the defendant had been in 
possession did not and could not amount to dis- 
possession within the meaning of Art. 3, Sch. III of 
the Bengal Tenancy. Act, and the suit was not 
barred by limitation. Srish Chandra Bhaduri v. 
Brojobashi Pramanik (2) and Kamaldhar Thakur v. 
Rameshwar Singh Bahadur (8), relied on. Mohim 
Chandra Basak v. Kanailal Saha (1), distinguished, 

L.P. A. against the judgment of Mr. 
Justice R. C. Mitter, dated August 17, 
1934, in Appeals from Appellate Decree 
Nos. 187, 188 and 189 of 1932. < 


Dr. Bijon Kumar Mukerji and Mr, 
Gopendra Nath Das, for the Appellants. 

Messrs. Brojolal Chakravarti and Kanai- 
dhone Dutt, for the Respondent. 


Judgment.—The question for consideras 
tion in these appeals is whether the suits 
giving rise to the same were barred by the 
special law of limitation as prescribed by 
Art. 8, Sch. TIL of the Bengal Tenancy Act 
for a suit for recovery of possession of 
land claimed by the plaintiff as a ratyat or 
an under-raiyat,—the period of limitation 
being two years from the date of disposses~ 
sion. 

The facts of the case on which the rule 
of limitation had to be applied were these; 
The plaintiffs were the mortgagee pùr- 
chasers at a sale in execution of decrees on 
mortgages executed by a raiyat who, on the 
finding arrived at by the trial Court and 
not: reversed by the District Judge on 
appeal, had transferable occupancy right 
in the holding mortgaged to the plaintiffs 
or their predecessors-in-title. The mort- 
gagees purchased the holding at the sale 
held in execution of these decrees on mort- 
gage, and took delivery of possession 
through Court on August 20, 1927. At the 
time of their attempting to take actual 
possession, they were resisted by the defen- 
dants; and the title set up by the defen- 
dant was that he as a co-sharer landlord 
had purchased the holding at a sale held 
in execution. of a money decree obtained 
by him against the tenant. The defendant 
had as such purchaser taken delivery of 
possession of the holding on June 25, 1924. 
The trial Court and the District Judge in 
the Gourt of Appeal below came to the con- 
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clusion, for reasons given by them, that the 
suits were not barred by limitation, and 
agreed in passing decrees in favour of the 
plaintiff declaring their title and entitling 
them to get khas possession of the lands 
in suit. The decision and decrees passed 
by the Ccurts aforesaid, were reversed by 
our learned brother Mr. Justice Rupendra 
Coomar Miter on Second Appeal to this 
Court, by the defendantin the suits. 

It appears that Mr. Justice Mitter has 
Eractically based his judgment on a deci- 
sion of this Court in the case of Mohim 
Chandra Basakv. Kanailal Saha (1), which 
case according to the learned Judge was 
on all fours with the case before him, and 
the decision in ihat case stated by him was 
an express decision in favour of the defen- 
dants-appellants before the learned Judge. 
In our judgment, however, Mohim Chandra 
. Basaks case (1), cannot be treated 
as on all fours with the present case, in 
view of the position clearly indicated in the 
judgment on which so much stress was 
laid, that the plaintiff in that case was the 
mortgagee of a non-occupancy right. In 
the case before us, on the finding. of the 
trial Court, not reversed, and which accord- 
ing to the trend of the judgment of the 
District Judge must be taken to have been 
accepted by him, the plaintiffs were the 
mortgagees of a transferable occupancy 
holding. Apart from the position indicated 
above, we are unable to agree with the 
view expressed by the learned Judges, 
which appears to have been accepted by 
Mr. Justice Mitter, in this judgment, that 
a rule of general application which must be 
taken to be well-settled, that the statute of 
limitation would not run against a mori- 
gagee purchaser ata sale in execution of 
a decree against the mortgagor, until the 
‘ownership in and beneficial title to the land 
vested in him for the first time under the 
decree and sale on his mortgage, could be 
‘completely ignored in applying Art. 3, 
‘Sch. I, of the Bengal Tenancy Act. We 
‘are also unable to agree in the view that 
what was intended by providing for a 
shorter period of limitation as mentioned 
‘in the above provisions contained in the 
“Bengal Tenancy Act, was that the landlord 
could altogether ignore the rights accruing 
by a transfer of a tenancy that was trans- 
ferable by way of mortgage, and defeat 
‘the rights of such a mortgagee, in view of 
a special provision as to limitation of suits 
‘of a particular nature. The provision as 


(1) 33 C W N 1085; 124 Ind. Cas, 321; A IR 1930 
‘Cal, 311; Ind, Rul, (1930) Cal. 417, 
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to the special period of limitation must, in 
our judgment, be construed as other statutes 
prescribing limitation of suits and actions 
are construed, strictly against the party 
secking to apply the same. We are not 
prepared to attribute such an intention to 
the Legislature as has been attributed to 
it, by the learned Judges deciding Mohim 
Chandra Basak's case (1), and Mr. Justice 
Mitter in the case before us, which com- 
pletely does away with rights arising wpon 
mortgages, the validity of which could not 
be questioned either by the landlord or the 
tenant. ; l 

Tke facts of the cases before us lead to 
the irresistible conclusion that the special 
provision as to limitation of suits contained 
in Art. 3, Sch. IIf of the Bengal Tenancy 
Act, are not applicable to them. 

In the first place, the suits were not suits 
for recovery of possession of land claimed 
by the plaintiff as raiyats, and there was no 
dispossession of the plaintiffs as was con- 
templated by Art. 3, Sch. I of the Bengal 
Tenancy Act. It may also be mentioned in 
this connection, that when the defendant 
took delivery of possession of the lands in 
suit in the year 1924, it was not the plain- 
tiffs who were dispossessed, ihe plaintiffs 
had not at that time even a right in them 
to be in possession. 

In the next place, Art. 3, Sch. IJI, of the 
Bengal Tenancy Act, can be held to apply 
where there was dispossession by the land- 
lord. There was no possession by the 
plaintiffs; and there could be ne disposses- 
sion of the plaintiffs by the landlord. When 
as in the cases before us, the plaintiffs had 
never been in possession, and they never 
had the right to possess before 1927, the 
fact that the defendant had been in posses- 
sion did not and could not amount to dis- 
possession within the meaning of Art. 3, 
Sch. III, of the Bengal Tenancy Act [see in 
this connection Srish Chandra Bhaduri vV. 
Brojobashit Pramanik (2)]. 

Furthermore, inspite of some diversity of 
judivial opinion on the subject, we are 
inclined to hold, in consonance with deci- 
sions of this Court, of which the decision in 
the case of Kamaldhar Thakur v. Ramesh- 
war Singh Bahadur (3), may be said to be 
typical, that dispossession effected by the 
act af delivery of possession by the Court 
is not dispossession by the landlord within 
the meaning of Art. 3, Sch. HI, of the 
Bengal Tenancy Act. We may add that 


(2)48 CL J 554; 115 Ind. Cas. 355; A I R 1929 Cal, 
157, 
* (8)170 W N 817; 19 Ind, Oas, 545. 
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the reasons given by N. R. Chatterjea, J. in 
Kamaldhar Thakur's case (3), mentioned 
above, apply with full force in the case 
befcre us, in the case of one of the co-sharer 
landlords obtaining possession of lands 
appertaining to a tenancy as auction-pur- 
chaser at a sale in execution of a money 
decree. | 


In view of the conclusions arrived at hy 
us, as indicated above, the decision of 
Mr. Justice Mitter cannot be upheld. The 
appeals are allowed, the decision and 
decrees passed by Mr. Justice Mitter on 
August 17, 1934, dismissing the plaintiff's 
suits giving rise to these appeals, are set 
aside; and the decrees of the trial Court, 
passed on May 29, 1930, in favour of the 
plaintifis-appellants are restored with costs 
throughout. 


N. Appeals allowed. 


LAHORE HIGH COURT 
Civil Revision No. 822 of 1935 

(Formerly Civil Appeal No. 1216 of 1935) 
October 28, 1935 
AGHA HAIDAR, J. 

GIRDHARI LAL— PLAINTIFF — PETITIONER 

VETSUS 
RATTAN CHAND—Opposits Parry. 

Civil Procedure Code (Act V of 1908), O. XLI, 
y. 1, ss. 102, 115—Appeal—Both parties going in 
appeal—Plaintiff’s appeal dismissed— Plaintiff going 
in second appeal—Memorandum accompanied by 
decree of the other party-—-Presentation, held, not 
proper—Cases covered by s. 102—Revision, tf lies— 
Suit of small cause nature— Second appeal—Appeal, 
if can be treated as revision. 

Plaintiff brought a suit for the recovery of a cer- 
tain sum being the amount of damages claimed for 
the breach of a contract and the amount of earnest 
money which the plaintiff had paidto the defendant and 
of which the plaintiff wanted a refund. The trial 
Court dismissed the plaintiff's suit for damages and 
decreed his claim for refund of earnest. Both par- 
ties fled appeals. The lower Appellate Court dis- 
missed the plaintiffs appeal and allowed the defend- 
ant’s appeal with the result that the plaintiff's suit 
was dismissed in toto. Two separate decrees were 
drawn up. The plaintiff came up in second appeal 
and along with his memorandum of appeal he filed 
the decree of the lower Appellate Cuurt where the 
defendant was an appellant and not the decree in 
appeal by him which was really appealed from : 

Held, that there was no proper appeal inasmuch 
as under O. XLI, r. 1, Civil Procedure Code, the 
memo. of appeal should have been accompani- 
ed by a copy of decree appealed from, that is the 
decree, dismissing his appeal before the lower Court. 

Asa rule, the High Court isnot in favour of en- 
tertaining revisions from the orders of the lower 
Appellate Courts in cases which are covered by 
8. 102, Civil Procedure Code, These orders are in- 
tended by the Legislature to be final and to allow an 
appeal against such orders amounts to circumventing 
the policy of the Legislature, 
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Where from the suit of a small cause nature, a 
second appeal is filed, the appeal cannct be treated as 


revision. 

Mr. Chiranjiva Lal Aggarwal, for the 
Petitioner. 

Mr. Hem Raj Mahajan, for the Opposite 
Party. 

Order.—The plaintiff brought a suit for 
the recovery of a sum of Rs. 200, Rs. 150 
being the amount of damages claimed for 
the breach of acontract and Rs. 50 repre- 
senling the amount of earnest money which 
the plaintiff had paid tothe defendant and 
of which the plaintiff wanted a refund. 
The trial Court dismissed the plaintiff's 
suit for Rs. 150 damages and decreed his 
claim for Rs. 50. Both parties filed appeals. 
The plaintiff's appeal was registered as 
No. 73 of 1935 and defendants’ appeal as 
No. 44 of 1935. The lower Appellate Court 
dismissed the plaintiff's appeal and allowed 
the defendant's appeal with the result that 
the plaintiff's suit was dismissed in toto. 
Two separate decrees were drawn up, 
The decree in the plaintiff's app2al, No. 
73 of 1935, was as follows: 

“Tt 33 ordered that the appeal bs dismissed and 


the decree inthis appeal to follow the one passed in 
cross Appeal No. 44 of 1935:” 

The decreein Appeal No. 44 of 1935 was 
as follows: 

“The appeal is accepted to this extent, that ths 
decree of the lower Court decreeing plaintiff's suit is 
reversed and the plaintiffs suit is dismissed.” 


The plaintiff came up to this Court and 
filed a petition of second appeal. Along 
with his memorandum of appeal he filed the 
decree of lower Appellate Court in Appeal 
No. 44 of 1935, which was the defendant's 
appeal, and not of his own Appeal No. 73 
of 1935. It need hardly be stated that the 
decree of the lower Appellate Court in 
Appeal No. 44 of 1935 contained the grounds 
of appeal which the defendant had filed in 
that Court and not those which were filed 
by the plaintiff in his appeal. The position 
of the parties as appellant and respondent 
in the decree in Appeal No. 44 of 1935 
would not be the same as inthe plaintiff's 
Appeal No. 73 of 1935 and would naturally 
be reversed. The decree in Appeal No. 73 
of 1935 isnot on the record. Mr. Hem Raj 
Mahajan, Counsel for the respondent, has 
raised two preliminary objections. In the 
first place his objection is that there was 
no proper appeal because, under the terms 
of O. XLI, r. 1, Civil Procedure Code, the 
memo. of appeal should be accompanied by 
a copy of the Gecree appealed from. In the 
present case the copy of the decree which 
was really appealed from ‘was in Appeal 
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No. 73 of 1985 in which the plaintiff was 
the appellant and not the decree in Appeal 
No. 44 of 1935 in which.the defendant was 
ihe appellant and the plaintiff the respon- 
dent. This being so there is no proper 
appeal in this Court and the preliminary 
objection prevails. a 

Another preliminary objection was raised 
by Mr. Hem Raj Mahajan for the respon- 
dent that the suit is’for the recovery of a 
sum of money and was of a small cause 
nature and, therefore, no second ap- 
peal lay. This objection, too, seems to be 
well founded. The plaintiff came into Court 
alleging that the defendant had failed to 
carry out ihe terms of the contract into 
which he had entered withthe plaintiff and 
for this reason the plaintiff has suffered da- 
meges and was also entitled tothe refund 
of Re.50 which he had paid by way of 
earnest money. The defendant's plea was 
that the plaintiff had entered into a contract 
with his eyes open and had backed out of 
it without any legal justification and, there- 
fore, he was not entitled toany damages or 
to the refund of the earnest money. The 
lower Appellate Court has accepted the con- 
tention of the defendant and has dismissed 
ihe plaintiff's suit in toto in appeal. In 
my opinion the suit was of a small cause 
nature and no second appeal lay. The 
learned Counsel for the appellant asked this 
Court to treat his petition of appeal as a 
revision under s. 115, Civil Procedure Code. 
In the first place I am not, as ə rale, in 
favour of entertaining revisions from the 
orders of the lower Appellate Courts in. 
cases which are covered by s. 102, Civil 
Procedure Code. These orders are intended 
by the Legislature to be final and to allow 
an appeal against such orders amounts to 
circumventing the policy of the Legistature. 
In any event the judgment of the lower 
Appellate Court appears to be correct and I 
am not disposed to disturb it in revision. 
The application, therefore, fails and is dis- 
missed with costs. ` 

De Application dismissed, 





OUDH CHIEF COURT 

Criminal Appeal No. 235 of 1936 

August 31, 1936 
NANAVUTTY AND Z14-UL-Hasan, JJ. 
.BRIJPAL SINGH—Acousrp— 

APPELLANT . 
< versus. 

EMPEROR—Comp LaInant— 
o < RESPONDENT 
. Criminal: trial—Accomplice — Accomplice, after 
“event-Witness helping to dispose of body of deceas- 
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ed on being threatened by accused—~Whether accom” 
plice after event—Corroboration, necessity of— 
Suspicion, whether ground for conviction. : 
Witaesses who helped the accused to dispose of the 
corpse of the deceased on being threatened with 
death by the accused are accessories after the com- 
mission of the crime and their evidence cannot be 
accepted as proving the guilt of the accused without. 
corroboration in material particulars by independent 
witnesses. Mahadeo v. King (2), followed, Rama- 
swami Goundan v. Emperor (1); not followed. 
Suspicion though a ground for scrutiny, should not 
be the basis of a judicial pronouncement, and the 
Court’s decision must rest, not upon suspicion, but 
upon legal grounds established by legal testimony. 
Mina Kumari Bibi v. Bijoy Singh Dudhuria (4), 
relied on. i 


Or. A. against the order of the Sessions 
Judge of Unao, dated June 30, 1936. 

Dr. J. N. Misra, for the Appellant. 
' The Government Advocate, for the Res- 
pondent. 


Judgment.—This is an appeal against 
a judgment of the learned Sessions Judge 
of Unao convicting the appellant Brijpal 
Singh aged 25, of an offence under s. 302 
of the Indian Penal Code, and sentencing 
him to death. The reférence in confirma- 
tion of tLe sentence of death is also before 
us. i 
The story of the prosecution is briefly as 
follows: 

Ajudhia Singh, father of the appellant as 
well as of the deceased Raja Singh, went 
to Misrikh with his wife. and youngest son 
and others on Thursday, March 5, 1936, in 
order to celebrate the Holi. He left at his 
residence in village Kains his eldest son, 
Brijpal Singh, and his second son, Raja 
Singh, and two servants Jagnu Teli and 
Bahadur Chamar. He is a well-to-do 
zemindar and had a license for keeping 
agun. He left the gun locked in a box 
at his house. He returned from Misrkh 
on Monday, March 9, 1936,and_ he did not: 
find Raja Singh in his house. He inquired 
from his son Brijpal Singh as well as from 
his servants Jagnu and Bahadur as to 
where Raja Singh had gone. They replied 
that Raja Singh had gone to celebrate the 
Holi somewhere and had not returned. 
Search was made forthe missing boy, and 
a report of his disappearance was made af 
Police Station Bangarmau after 3 P.M. on 
March 10, 1936, in which it was stated 
that Raja Singh aged 17 had left his house 
on thé night between March 7 and 8, 
1936, at 4a. m. to celebrate the Holi, and 
had not returned home, and a reward of 
Rs. 5 was offered. One Nasir-ud-Din, tailor 
cf- village Kains, came tu the house f 
Ajudhia Singh in the same village, an 
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informed him on Friday, March 13, 193°, 
that he had found a corpse at a furlong 
to the east of Shadipur bridge as he was 
returning to Kains from Kanth Gulzarpur. 
Bhoge chaukidar came to the spot from 
where the corpse was recovered, and he 
went to Police Station, Bangarmau, and 
meds the First Information Report (Ex. 2), 
in which suspicion was cast upon Brijpal 
Singh, the appellant, as the murderer of ns 
younger brother Raja Singh. A case under 
s. 302 of the Indian Penal Code, was re- 
gistered at Police Station Bangarmau and 
a Police investigation followed, waich re- 
sulted in the prosecution of Brijpal Singh 
on the-charge of murdering his younger 
brother Raja Singh. The learned Sessions 
Judge, accepting the evidence of Jagnu 
Teli and Bahadur Chamar, bas convicted 
Brijpal Singh of an offence under s. 302 of 
the Indian Penal Code, and sentenced him 
to death subject to confirmation of the sen- 
tence by this Court. 

The case against the appellant rests solely 
upon the testimony of these two witnesses, 
P. W. No. 18, Jagnu Teli, and P. W. No. 19, 
Bahadur Chamar. The story told by Jagnu 
is as follows:— 

On the night intervening between 
March 7 and 8, 1936, he was sleeping in a 
room with three doors known as tedari facing 
towards the east. The deceased Raja Singh 
was sleeping in a tedari facing north, while 
Brijpal Singh slept in the tedari facing 
east and near the southernmost door. On 
hearing the sound of a gun being fired, 
Jagnu Teli woke up. It was raining and 
a strong wind was blowing. At the same 
time Raja Singh shouted from his cot to 
Jagnu to give him some water to drink. 
Jagnu got up from his cot and saw Brijpal 
Singh standing near the cot of Raja Singh 
with a gun in his hand. Ashe was pro- 
ceeding to take the water out of the jug which 
lay some 10 paces from him, he heard the 
sound of a gun being fired a second time. 
He saw that Brijpal Singh had fired the 
gun a second time. He proceeded towards 
Raja Singh with the glass of water in his 
hand, but he could’ not give it to-him. 
Brijpal Singh told Jagnu not to shout, and 
that he had killed Raja Singh and fur- 
ther told him to tell nobody about it. 
Then Brijpal Singh, with the gun in his 
hand, went out and brought in Bahadur 
Chamar, and Brijpal told Bahadur that he 
had killed Raja Singh, and that he should 
help him in removing the corpse. Bahadur 
Chamar at first refused to obey the -order 
of Brijpal. Thereupon the - latter - threat- 
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ened to kill him if he did not remcve. 
the corpse. Then Bahadur and Brijpal took’ 
away tke cot with the corpse upon it. Jagnu 
also went with them, They took the cot 
with the corpse on it to the room facing 
west. Brijpal then ordered Jagnu to bring 
a spade. Jagnu brought it. Brijpal and 
Bahadur then dug a pit in the ground, and 
then they placed the corpse wrapped up in 
the bedding inside the pit and covered it- 
up with earth. Straw was also placed over 
the spot where the corpse had been buried. 
Next morning Brijpal gave out that his 
brother Raja Singh had gone to see the 
Holi ihe previous night and had not re- 
turned. Then Bachanu Pasi came to the 
house of Ajudhia on the evening of Thurs- 
day, March 12, 1936, and Sheoraj Singh 
also came the same day. These men along 
with Bahadur and Brijpal were sleeping in 
the chaupal that night, while Jagnu Teli 
glept in the cattle-shed. Brijpal Singh told 
Jagnu in the evening to keep the door open 
asthe corpse would be removed that night 
from that pit where it had been huvied. 
About five gharis after night fall, Brijpal 
Singh awakened Jagnu and asked him for 
help in removing the corpse. Bachanu, 
Sheoraj Singh and Bahadur were also pre- 
sent atthe time the corpse was disinterred. 
The corpse was then tied with the bed- 
ding and placed upon a cart, and Brijpal 
Singh, Bachanu and Sheora; Singh went 
with the cart. Jagnu returned to his own 
bed. Bahadur also went away. After that 
Brijpal did not return to his house with 
the cart. When the corpse was recovered 
next day from the canal, Jagnu told Aju- 
dhia Singh, when questioned by the latter, 
that Brijpal had murdered Raja Singh, 
but that, through fear of him, he did not 
reveal the fact. 

. The evidence of Bahadur Chamar (P. W. 
No. 19) is to the effect that on the night 
of the Holi between March 7 and 8, 1936, 
he was sleeping in the cattle-shed of his 
master Ajudhia. Brijpal Singh awakened 
him. He had a gun in his hand and he got 
a lantern lit, and placed it near the cattle- 
shed, and then he. took Bahadur inside 
the genana house and told him that he had 
killed Raja Singh and ordered him to re- 
move the corpse or he would shoot him 
also. Thereupon Brijpal and Bahadur car- 
ried the cot with the corpse upon it, while 
Jagnu walked in front, and he took the 
corpse. to the cattle-shed, and Brijpal asked 
for a spade from Jagnu, and then Brijpal 
and Bahadur dug a hole in the ground, and 
the corpse, along with various other arti- 
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cles, was placed inside that pit, and was 
covered over with bhusa. On the following 
Thursday, the corpse was removed from the 
place, where ib had been buried, by Ba- 
chanu, Sheoraj and Brijpal. It was put on 
a mat and placed on the cart and then 
Brijpal, Sheoraj and Bachanu went away. 
Next morning when the corpse was recover- 
ed from tke canal, Bahadur toid Ajudhia, 
upon being questioned by the latter that 
Brijpal hod killed his brother Raja Singh, 
but that, through fear of him, he, Bahadur 
Chamar, had not said anything. 


The evidence of Bachanu Pasi (P. W. 
No. 20) has been rejected by the learned 
Sessions Judge for good and adequate 
reasons. But as the learned Government 
Advocate wishes to rely upon it, we think 
lt proper to give here the substance of 
his evidence. This witness Bachanu Pasi, 
who is under Police surveillance is a servant 
of Putti Singh. He was sent by Putti 
Singh to the house of Ajudhia Singh to 
inquire about the disappearance of Raja 
Singh. At five gharis after nightfall, 
Brijpal Singh awakened Sheoraj and toid 
him that he had killed his brother and 
buried him in the cattle-shed. Sheoraj 
then asked Brijpal to call Bahadur and 
Bachanu. Thereupon the corpse was dis- 
interred from the ground and taken ona 
cart and thrown into the canal at a place 
to the east of Shadipur village. The 
spade, with which the ground was dug 
up, was also thrown there. This is 
all the direct evidence in this case, 
which implicates the appellant Brijpal 
Singh. We will first discuss the evi- 
dence of P. W. No. 18, Jagnu Teli 
and P. W. No. 19 Bahadur Chamar. The 
learned. Counsel for the appellant has 
strenuously argued that the evidence of 
these two witnesses ought not to be believ- 
ed without strong end independent cor- 
roboration, as they are, on their own showing, 
accomplices or accessories after the occur- 
rence, and assuch, they are unworthy of 
belief unless corroborated in material 
particulars by the evidence of independent 
and reliable witnesses. On the other hand 
the learned Government Advocate has 
invited our attention to a case reported 
in Ramaswami Goundan v. Emperor, L L. R. 
27 Mad. 271 (1). In this case it was 
held that the witness was nob an accom- 
plice in the crime for which the accused 
was charged inasmuch as he had not 
been concerned in the perpetration of the 


(1) 27 M 271; 2 Weir 803; 14.M LJ 226, 
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murder itself and that ‘even if the witness 
had assisted in removing the body to the 
pit, ke could have been charged with 
concealment of the body under s. 201 of 
the Indian Penal Code, but that was an 
offence perfectly independent of the murder, 
and the witness could not rightly be held 
to be either a guilty associate with the 
accused in the crime of murder or reliable 
to be indicted with him jointly, and it 
was, therefore, held that the witness was 
not an accomplice and the rule of practice | 
as to corroboration had no application to 
this case. On the other hand Mr. Justice 
Boddam held that even if the witness be 
not deemed to be an accomplice, the fact 
that he was cognizant of the crime for 
19 days without disclosing it and that 
the had a canse of quarrel with the accused 
at the time when he did disclose it, were 
circumstances which would make it very 
unsafe to act upon his evidence unless it 
Was corroborated in some material parti- 
cular connecting the accused with the 
crime. With all due respect to the learned 
Judges, who decided this case, it seems 
tous that the view taken by the dissentient 
Judge Mr. Justice Boddam is the sounder 
view. In a recent ruling of their Lordships 
of the Privy Council reported in Mahadeo 
v. The King, (1936) A. L. J. R. 869 (2), it was 
held that the evidence of an accomplice 
or accessory must be corroborated in some 
material particular not only bearing upon 
the facts of the crime but upon the accused's 
implication in it, and that the evidence 
of one accomplice was not available as 
corroboration of another. The Board, which 
decided this case, consisted of the Lord 
Chancellor (Viscount Hailsham), Lord Russell 
of Killowen, Sir Lancelot Sanderson, Sir 
George Lowndes and Sir Sideny Rowlatt. 
Sir Sideny Rowlatt in delivering the judg- 
ment of their Lordships of the Judicial 
Committee stated as follows :— 


“It is well settled that the evidence of un access- 
ory which Sukraj plainly was on his own showing,. 
must be corroborated in some material particular 
not only bearing upon the facts of the crime but upon 
the accus2d’s implication in it and further that evi- 
dence of one accomplices is not available as corrcbora- 
tion of another, Rec v. Baskerville, (1916) 2 K. B. D. 
658 (3). This rule as to corroboration, as was pointed 
out in the cass just cited, longa rule of practice, is 
now virtually arule of law, and in a case like the 
present it is a rule of the greatest possible im- 
portance,” 


(2) (1936) A LJ 889; 163 Ind. Cas. 681; 9RP O 
5l; AIR 1936 P 0242; 44L W253; 37 Cr. L J 
914; 40 O WN 1164; (1936)M W N 889; (1936) Cr. 
Cas. 757 (P 0). 

- (8) (1916) 2K BD 658; 86L J K B 28; 115 L T 453; 
80 J P 446; 60 S J 696. p 
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It is clear that both Jagnu as well as 
Bahadur Chamar are accessories after the 
commission of the crime and their evidence 
cannot be accepted as proving the guilt of 
the appellant without corroboration in 
material particulars by independent wit- 
nesses. There is no such independent 
corroboration forthcoming. The learned 
Government Advocate has strenuously argu- 
ed that strong suspicions attach to the ap- 
pellant and that if the evidence of Jagnu 
Teli and Bahadur Chamar be not accepted, 
then the murder will go unpunished and 


the appellant will escape the just punish- | 


ment for his crime. It is well settled law 
that suspicion though a ground for scrutiny 
may not be the basis of a judicial pro- 
nouncement, and in Mina Kumari Bibi v. 
Bijoy Singh Dudhuria, L. R. 44 I.A. 72 at 
p. 77 (4), Sir Lawrence Jenkinsin delivering 
the judgment of their Lordships of the Judi- 
cial Committee made the following pregnant 
remark :—~ 

“The Court’s decision must rest, not upon suspi- 


cion, but upon legal grounds established by legal 
testimony”. - 


If that is the rule of law even in the deci- 
sion of a civil case, it is much more so in the 
case of a criminal trial of murder in which 
a human life hangs in the balance. 

We have carefully scrutinised the evidence 
of the witnesses Jagnu and Bahadur, and we 
are not satished that they are speaking the 
absolute truth. In any case corroboration 
in material particulars bearing upon the 
facts of the crime and tending to implicate 
the accused must be forthcoming before we 
can place reliance upon the evidence of 
these tainted witnesses and confirm the 
conviction of the appellant and the sentence 
of death passed upon him. 

We need not discuss the evidence of 
Bachanu, P. W. No. 20. It has been care- 
fully scrutinised .by the learned Sessions 
Judge and we entirely agree with the learned 
Sessions Judge in his reasons for rejecting 
the evidence of ‘this witness as utterly un- 
reliable. Wemay note that Sheoraj, who 
is also saidto have helped the appellant in 
removing the corpse of the latter's brother 
from the pit where it was buried to the canal 
„in which it was thrown, has not been ex: 

amined, 

We may further add that the prosecution 
has alleged no motive for the commission 
of the crime. The learned Government 

(1) 44 IA 72 at p 77; 40 Ind. Gas. 212;1PL W 
425; 51, W 711; 32M LJ 495; 21 C WN 585; 21M 


LT 3H; 15 AL J 352: 25 G LJ 598: 19 Bom. I 
R 424; (1917) M W N 473; 44 0 662; AIR 1916 P O 
238 (PO), 
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Advocate has argued that the question of 
motive is immaterial. In our opinion the 
question of motive loses its significance 
where the crime of murder has been proved 
beyond reasonable doubt by satisfactory 
and reliable evidence of eye-witnesses who 
saw the commission of the crime. In the 
present case, however, the facts are very- 
different. The appellant is charged with 
the murder of his younger brother aged 17. 
Itis alleged that he had quarrels with his 
brother, but it is well-known that even the 
most loving of brothers aud sisters do 
occasionally quarrel among themselves, but 
that would be no reason for one brother 
committing the murder of another. The 
fact ihat it isa motiveless crime makes the 
evidence of the alleged eye witnesses Jagnu 
and Bahadur all the more incredible. 

For the reasons given above, we allow this 
appealof Brijpal Singh, seb aside the con- 
viction and sentence passed upon him, 
acquit him of the offence charged and order 
his immediate release. 

D. Appeal allowed. 


LAHORE HIGH COURT 
Civil Reference No. 12 of 1934 
July 9, 1935 
Appison, Aa. C. J. AND Din MOHAMMAD, J. 
PROBYNABAD STUD FARM, MONT- 
GOMERY—AssisseE—PETITIONER 
versus 
COMMISSIONER or INCOME TAX, 

PUNJAB— RESPONDENTS 

Income Tax Act (XI of 1922), ss.2 (1), 4 (3) G)— 
“Dharat”, meaning of—Charitable trust—Stud farm 
—Disbursement of fund at discretion of officer com- 
manding—No property set apart for charitabie pur- 
pote PR if exempt from income-tax under s, 4 
(3) (3). We 

“Dharat” means weighing charges which are levied 
by the landlord on the tenants of the lands in ad- 
dition tothe rent whichhe recsives from them, 
Therefore, the Dharat incoma clearly falls within the 
provision of sub-cl. (1) of 8. 2, Income Tax Act, and 
is exempt from the provisions of the Income Tax 
Act. 

There was not trust-deed in respect of the alleged 
stud farm, nor any instrument of ləas> executed 
between Government and Officer commanding who 
was given discretion to disburse the fund as he 
thought fit. From the account of the previous ten 
years it was clear that a huge sum was paid ag 
bonus to the regiment. Similarly sums to the ex. 
tent of Rs. 6,000 odd and Rs, 3,50) odd, respectively 
were shown as unparticularised. Rupee 23,113 appear- 
ed to have been spent on “farewell to the Command- 
er-in-Chief™. Tha Mess car account took away 
Rs, 2,944, Rs, 698 had been sp2nt on a wedding 

ariy : 

fleld, that thesa disburszmeats did not justify the 
conclusicn that the property was held in trust wholly 
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for charitable purposes, -nor could it be said to beso 
Held in part in the absenca of any part of property 
being set asidefor any charitable or religious pur- 
poses, sa that it can be identified as appropriated 
exclusively to such purposes: 

Heid, also that however - benevolent or liberal the 
objects of a trust may be, so lung as the trustee has 
any discretion left in the matter, the trust cannot be 
supported as a charitable legacy. 

. [Case-law discussed.] 


Reference made by ihe Commissioner of 
Income-tax, Punjab, N-W. F. and Delhi 
Provinces, Lahore, dated Maren 15, 1935. 

Messrs. M. C Mahajan and Kirpa Ram 
Baraj, for the Petitioner. 

_ Messrs. J. N. Aggarwal and Sarv Mitar 
Sikri, for the Respondent. 

, Din Mohammad, J.—Tnis is a refer- 
ence unders. 66 (2), Tocome Tax Act. The 
questions referred are as follows:— 

1. Whether the Probynabad Stud Farm 
is an assessee under the Inccme Tax Act. 
2. If so, is iis income not exempt from 
taxation within the meaning of s. 4 (3) (i) ? 
3. Whether the expenses from Dharat (weigk- 
ing charges) is not agricultural income as 
defined bys. 2 (1) (b) (it) of the Act. . 4. 
Whether the expenses claimed against 
Dharat income are not a permissible deduc- 
tion under the Act. 

The reference originally came on for hear- 
ing before’ a Division Bench of this Court 
composed of Jai Lal and Skemp, JJ. The 
Judges answered question No. 1 in the 
affirmative and without discussing questions 
Nos. 3 and ,.4, remanded the case to .the 
Commissioner fora further statement on 
the use to whichthe profits received from 
the Probynabad Stud Farm were put, so 
as to be-ableto pronounce definitely on 
question No.2. The supplementary state- 
mént having been received, we have now 
to decide questions Nos. 2,3 and 4. 

We may take up. questions Nos. 3 and 4 
first, as they proceed on a very simple 
ground. “Dharat” means weighing charges 
which in this. case are levied by the assessee 
from the tenants of the lands in addition 
to the rent which he receives from them. 
It is admitted that they form part of an 
agreement entered into with the tenants in 
that behalf. Section 2 (1) -defines agricul- 


tural income which includes. 

: “The performance by a cultivator or receiver of 
yent-in-kind of any process ordinarily employed by 
a cultivator or receiver of rent-in-kind to render 
the produce raised or received by him fit to be 
taken to market.” 


In our view the Dharat income cleariy 
falls within the provision of this sub-clause, 
and is, therefore, exempt from the provisions 
of the Income Tax Act. In this view of 
the case, question No, 4 does not arise. The 
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main controversy in this case has raged 
round question No. 2. Jt is contended on 
behalf of the assessee that the income re- 
ceived from the Probynabad Stud Farm is 
covered by s. 4 (3) (4) which exempis 


“Any income derived from property held under 


trust or other legal obligation wholly for religious 


cr charitable purposes, and in the case of property 
so held in part only for such purposes the income 
applied, or finally set apart for application thereto.” 


On behalf of the Commissioner, however, 
it is urged thatthe Farm is not a trust, 
much less a charitable trust, and, therefore, 
its income is not exempt from the operation 
of the Income Tax Act. It may be remark- 
edat once that there is no trust deed re- 
lating to this trust, nor does the instrument 
of lease executed between Government and 
the Officer Commanding Probyn’s Horse 
define the purpose for “which the lease of 
land was granted; all that is contended 
on behalf of the Stud Farm is that it is 
a trust by implication or what is’ known 
in law as an implied trust. The objects 
of this trust as stated by the Commissioner 


of Income-tax are as follows: 

“The income derived from agriculture, securities 
and other sources isutilised to finance the breed- 
ing of horses. The main object of the institution 
is to provide remounts for the regiment and the 
improvement of horse breeding in India. The 
majority of the horses thus bred .are supplied to 
the Army Department on payment and stallions 
and brood mares are also imported. Any stock 
found unsuitable as remounts are sold publicly.” 


As stated above, the case was remanded 
to, determine from the account books of 
the - Farm; the nature of disbursements 

made by it during the last 10 years, and 
the Commissioner has appended to his state- 
ment an annexure showing the details in 
respect thereof. This being the only mate- 
rial available and there being no deed 
in writing, we are compelled ‘to form our 
opinion as regards the ‘application of the 
income received from the Stud Farm from 
ihis document alone. In support of his 
the assessee hab 
relied on Tudor on Charities 1929 edition, 
p. 40, Income Tax ee v. John 


Frederick  Pemszl (1) at 583* In 
re Good Harrington v. Watts (2), 
In re Strathedem (8), In re Donald 
Moore ` v. Somerset (4) and In re 


Susannah D Barker; Sherington v Deans 
„® (1891) A C 531;.61 L.J Q B 265; 55 J P 803; 65 L 


T (3) (1908) 2 Ch. D 60,74 LJ Ch. 512;21TiR 450; 
53 W R476; 92 LT 796. 


ny (3) o 3 Ch. D 265; 63 L J Ch. 872; 42 W R 647; 


a (1808) 2 Oh, D a10; 538 J 673; 101 L T 377; 78 
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Chapter of St. Paul's Cathedral (5), of the 
year 1909. It may be necessary, therefore, 
io examine these authorities to find’ cut 
whether they are applicable tothe facts of 
the present case or lay down any such 
proposition as is urged on behalf of the 
assessee. Tudoron. Charities at p. 40 says 
as follows: 
“Although patriotic purposes are not necessarily 
charitable, a bequest tó thé Chancellor of the 
Exchequer to be appropriated by him to the benefit 
and advantage of Great Britain was a valid charit- 
able gift. The relief of taxation for set- 
ting out soldiers is one of the objects included 
in the preamble, and generally the maintenance of 
efficiency among soldiers is a charitable purpose. 
For example, bequest to a volunteer corps, terri- 
torials, militia or yeomanry for their general pur- 
poses, a prize for' 


for a library and a fund out of which to renew 
the books, or to a regiment for promoting sport 
for the benefit of its members, are charitable. 
similar grounds, a gift to the National Rifle Associa- 
tion to be expended in teaching shooting at move- 
able objects was held good”. i 
it may be remarked in his connection 
that this particularly refers to what is 
known ia English Law as the Statute of 
Elizabeth. In Income-tax Commtssioner V 
John Frederick Pemsel (1), at p. 983*, Lord 
Macnagthen remarked as follows:—- 
. “No doubt the popular meanirg of the words 
‘charity’ and ‘charitable’ does not 


to collect from the books a’ few decisions which 
seem to push the doctrine of the Court to the 
extreme, and to present a contrast between the 
two meanings in an aspect almost ludicrous. But: 
still it is difficult to fix the point of divergence 
dnd no one as yet has‘succeeded in defining the 
popoular meaning of the word ‘charity. .-: = , 
‘Charity’ in its legal sense comprises four pfinci- 
pal divisions: trusts for th: relief of poverty; 
trusts for” the’ advancement of education; trusts 
for the advancement of religion and trusts for 
other purposes beneficial to the community, not 
falling under any of the preceding heads.” 

In Inve Good Harrington v Watts (2), 
a testator gave his residuary personalty 
upon ‘trust for the officers’ mess of his 
regiment, to be invested end the income 
to be applied in maintaining a library for 
the officers! mess for ever, any surplus to 
be expended in the purchase of plate for 
the mess. It was held that the gift of 
residue -to maintain a library. and to 
purchase plate for the: cfficers’ mess being 
for a general public purpose tending to 
increase the efficiency of the Army and 
aid taxation was a good charitable be- 
quest. In In re Strathedem (3), it was held 
that a gift by will for the benefit of a 
volunteer corps was a charitable bequest. 
In In re Donald Moore v. Somerset (4), a 

(5) (1909) 25 T LR 753. 
‘Page of (1891) A. C—[Ed.] 
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some unspecified object to be. 
competed for among cadets, or to an officers’ mess. 


On 


coincide with. 
their legal meaning; and no doubt it is easy enough. 
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testator devised and bequeathed the residue. 
of the estate to trustees upon trust for 
sale and out of the proceeds to pay inter 
alia a legacy to the Officer Commanding 
the Northamptonshire Militia for the mess 
of that regiment or for the poor of the 
regiment. It was held that it was a good’ 
charitable gift and was payable to the 
Officer Commanding the unit of the Army 
Reserve which represented the Northamp- 
tonshire Militias. In fin re Susannah; D, 
Barkzr, Sherington v. Deans Chapter of St. 
Paul's Cathedral (5), it was remarked that 
a gift to the Union Jack Club would have 
been a good charitable gift on the ground 
that the Club tended to improve the 
condition of soldiers. In the first place, 
all these decisions have been pronounced 
under the English Statute, and secondly, 
they contemplate a regular trust which is 
enforceable at law and an, express legacy 
enjoyed by the trust. Unfortunately, these 
conditions do not prevail here and, there- 
fore, these decisions have no direct bearing 
on the question before us. 

On behalf of the Commissioner, reliance 
has been placed among others on Morice 
v. Bishop of Durham (6),Rex v. Special Com- 
missioner of Income Tax (7) and Mahomed 
Ibrahim v. Commissioner of Income Tar, 
Nagpur, 125 Ind. Cas. 879 (8). In Morice 
v. Bishop of Durham (6) it has been held 
that a bequest in trust for such objects 
of benevolence and liberality as the trus- 
tee in his own descretion shall most ap- 
prove, cannot be supported as a charitable 
legacy. In Rex v. Special Commissioner of 
Income-tax (1, it has been laid down that 
inasmuch es the settlor possessed under 
the deed of settlement power ‘to execute 
an appointment in favour of purposes that 
were not charitable, the deed did not 
create a trust for charitable purposes only 
within the meaning of s. 105,. Income Tax 
Act (1842), and s. 37 (1) (b), Income Tax Act 
(1918), although ultimately powers were 
exercised by the settlor in favour of charity. 
In Mahomed Ibrakim v. Commissinner cf 
Income Tax, Nagpur, 125 Ind. Cas. 
879 (8), where the income of cer- 
tain trust property vested in the head 
of a community and.was applicable accord- 
ing tothe terms of the deed of trust for 
carrying on the agricultural, industrial, 
(6), (1805) 32 E R 917; 9 Vos. 399; 10 Ves, 522; 7R 
~ (7) (1921)8 T C 288, i 
- (8) 125 Ind. Cas. 87°; A I R 1930 P CO 226; 57 IA 
260: 26 N L R 256; Ind. Rul. (1930) P G 303; 520 LJ 


434: 32 Bom. L R 1536; 35 O- W N36;59M L J 905; 
(1930) M W N 1127; 33 1 W39@ O) 000 


kandhi 


144 


commercial and other pursuits of the said 
zommunity and for such donations for 
charitable or religious purposes, etc. as 
the then spiritual head and after him the 
spiritual head for the time being may deem 
fit, it was held by their Lordships of the 


Privy Council that the trust property was 


not exempt from income-tax under s. 4 (3) 
(i), Income Tax Act. 

A glance atthe annexure appended to 
the supplementary statement submitted by 
the Commissioner of Income-tax will clearly 
indicate thatthe decisions relied upon by 
the respondent are clearly applicable to 
the case before us. We find that in the 
year 1924 a huge sum of Rs. 1,74,518 was 
paid as bonus to the regiment. Similarly 
in the years 1923 and 1930 sums to the 
extent of Rs. 6,000 odd and Rs. 3,600 odd, 
respectively, are shown as unparliculariged. 
In 1931,.Rs 23,118 appear to have been 
spent on “farewell to the Ccmmander-in- 
Chief.’ In 1926 the Mess car account took 
away Rs. 2,944.. In 1931, Rs. 698 had been 
spent on a wedding pariy. These dis- 
pbursements will not justify the conclusion 
that tke. property is held in trust wholly 
for charitable purposes, nor can it he said 
to beso held in part as this question has 
been finally set at rest by the pronounce- 


ment of their Lordships of the Privy Council 


in Mahomed Ibrahim v Commissioner of 
Income tax, Nagpur 125 Ind. Cas. 879 (8). 
The following passage from the judgment of 
their Lordships may be quoted with 
advantage : 


“Nor is it suggested that any part of the property 


is set aside for any charitable or ieligious purposes 
so that it’ can be identified as appropriated ex- 
clusively to such purpcs:s.” 


It is conceded by tke assessee that no 
such setting apart or specification of the 
property has taken place in this case and 
in these circumstances it will not be pos- 
sible to hold that even the second part of 
el. (1), sub-s. (3), 58. 4, weuld apply. 
Further, it is admitted that the element, 
a discretion of the Officer Commanding who 
operates on the Stud Farm Fund in making 
these disbursements as he thinks fit, is 
not altogether excluded. This will bring 
the Farm within tle mischief of the rule 
enunciated by Morice v. Bishop of Durham 
(6). However benevolent or liberal tke objects 
of a trast may be, so long asthe trustee has 
‘any d scretion left inthe matter, the trust 
cannot: be supported as a cheritable legacy. 
We are alive to the fact that most of 
the objects of the Stud Farm are no doubt 
charitable even within the technical sense 
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ofthe term, but wé até regretfully con- 
strained to remark that so long as tne trust 
is not giveh a legal shape, by eliminating 
the element of discretion vesting in the 
Officer Commanding, it will not be able 
to claim the benefit of the exempticn pro- 
vided for-in the Income Tax Act. 

Counsel for the assessee has relied .on 
Sri Thakurji v Sukhdeo Singh. (9), and bas 
argued that mere breaches of trust by the 
trustee will not viliate the trust and the 
object of tke trust will remain the same 
as intended by its founder. Be that as 
it may, this principle of law does not help 
him nor dces the decision relied upon by 
him lay down any such proposition of law 
which may be of any practical use to him 
in this case. The trust kere fails as a 
charitable trust for want of certainty as to 
its objects and that defect cannot be cured 
so long as the Officer Commanding in- 
sisis on his discretion in the matter. The. 
object being laudable, we consider that 
it will be quite in the fitness‘of things 
if with a view not cnly to secure an 
exemption under the provisions of the 
Income Tax Act but also to bring it on 
a legal footing, the Officer~-Commanding. 
will give his considered thought to the 
matier and look into the- desirability .of. 
reducing the terms of the trust to writing 
so as to make them as definite and -certain. 
es the law requires. For the reasons: 
given above, we will answer question 
No. 2 in the negative. In view of. the 
peculiar circumstances, of the -case we 
will make no order as to costs. i= + 


“Dy ra Question answered, 


(9) 42 A 395,53 Ind. Cas, 583; A I R 1920 All. 63; 


OUDH CHIEF COURT 
Criminal Revision No. 70 of 1936 
August 20, 1936 
NANAVUTTY, J. 
BHABHUTI AND OTAERS— ACCUSED 
—ÅPPELLANTS 
versus 

EMPEROR —COMPLAINANT-—RESPONDENT 

Accomplice—Testimony—Corroboration, necessity 
of —Apm over—Criminal trial, 

An acccmplice is unworthy of belief, unless he is 
corroborated in material particulars and similarly 
the evidence of cne accomplice is not available as 
corrchoration of another. Consequently, the convic- 
tions cannot be sustained upon the uncorroborated 


mung cithe approver. Mdhadeo v, King (1), reli 
ed on, - 


1936 : 


_ Cr. Rev. against the order of the Addi- 
tional Sessions Judge of Sitapur, dated 
May 30, 1936. 


Dr. J. N. Misra, for the Applicant. 
Mr. S. C. Das, Assistant Government Ad- 
vocate, for the Crown. 


Judgment.—This is an application for 
revision against an appellate judgment of 
the learned Additional Sessions Julge of 
Sitapur, upholding the convictions of the 
applicants passed by the Assistant Sessions 
Judge of Sitapur. 

Originally ten persons were put on their 
triai in the Court ofthe Assistant Sessions 
Judge in respect of three charges, viz., 
one of conspiracy under s, 120-Bof the 
Indian Penal Code, secondly in respect of a 
charge of cheating under s. 420 of the Indian 
Penal Code and thirdly, unders. 477-A of the 
Indian Penal Code of forgery. The six ac- 
cused, who were charged with an offense 
under s. 477-A of the Indian Penal Code, 
were all acquitted by the trial Court. Six 
of the accused, who were tried in respect 
of the charge of conspiracy and of cheating, 
were acquitted by the Assistant Sessions 
Judge of Sitapur, and one Sher Bahadur 
Singh was acquitted in appeal by the 
learned Additional Sessions Judge of Sita- 
pur. Only the conviction of the three ap- 
plicants before me, viz., Bhabhuti; Brahma 
Din and Babu Kam, was upheld by the 
ae Additional Sessions Judge in ap- 
peal. . 

I have heard the learned Counsel for the 
applicants as also the learned Assistant 
Government Advocate and examined the 
evidence onthe record. The case against 
the appellants rests primarily upon the 
evidence of the approver, P. W. No.1, Raj 
Kishore. As pointed out by the learned 
Additional Sessions Judge, the guilt of the 
applicants is based primarily upon the evi 
dence of the approver Raj Kishore. It is 
well-settled law that an accomplice is un- 
worthy of belief, unless he is corroborated 
in material particulars. In Mahadeo v. The 
King, 1936 A. L. J.R. p. 869 (1), in deliver- 
ing the judgment of their Lordships of the 
Judicial Committee, Sir Sidney Rowlatt laid 
down the law on the subject as follows :-— 

“It is wellsettled that the evidence of an acces- 
sory, which Sukhraj plainly was on his own show- 
ing, must be corroborated in some material parti- 
cular not only bearing upon the facts of the crime 
but upon the accused’s implication init and fur- 
ther that evidence of one accomplice isnot avail- 
able as corroboration of another, The King v. 

(1) (1936) A L J 869; 163 Ind. Gas. 681; 9 RPC 


51;A I R 1936 PC 242; 44 L W 253; 37 Cr. 
40°. W N 1164; (1936) M W N 889 (È O). eee 
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Baskerville, (1916) L. R. 2 K.B. D p.658 (9). This 
rule as to corroboration, as was pointed out in 
the case just cited, long a rule of practice, is now 
virtually a rule of law, and in a case like the pre- 
sent, it ıs a rule ofthe greatest possible importance, 
the position being that there are three persons all 
implicated in a crimeand one of them or two of them 
exculpates himself or themselves by fastening the 
guiltupon the other.” 

These observations of their Lordships of 
the Judicial Committee apply with full 
force to the facts of the present case. The 
approver Raj Kishore at first denied hav- 
ing forged the receipts or committed any 
offence. Subsequently under pressure from 
the Director of the U. P. Co-operative Sugar 
Factory, Ltd., Biswan, he confessed his guilt 
and made an incriminating statement. This 
statement he afterwards retracted before the 
Police and ultimately, he figured as the prin- 
cipal prosecution witness in the case start- 
ed against the applicants and seven others. 
The learned Additional Sessions Judge has 
held that the deposition of the Director Rai 
Bahadur Lal Mathura Prasad Mehrotra, 
P. W. No. 5, fully corroborates the approver’s 
testimony. Jn my opinion, as the Director 
had ‘no personal knowledge of the facts de- 
posed to by the approver, his testimony 
cannot be said to be in any way to corro- 
borate the testimony of the approver on any 
material particular concerning the guilt of 
the applicants. The learned Assistant 
Government Advocate has argued that the 
approver's testimony iscorrohorated by the 
statement of P. W. No. 10, Jag Datt. I have 
examined the evidence of Jag Datt, and I 
find that he, too, in no way corroborates the 
story told by the approver, Raj Kishore, 
against these applicants. Jag Datt has only 
deposed to the fact that his suspicions were 
aroused, when he found six cards lying 
among the bricks, but he does not depose to 
any overt act on the part of any of these 
applicants, which would go to show their 
guilt in respect of the charges brought 
against them and would thus corroborate 
the testimony of the approver against them. 
The evidence of P. W. No. 14, Gokul and P. 
W. No. 13, Matai, is really that of accomplices 
and their testimony against the appli- 
cants cannot be accepted without materia! 
corroboration in the same way as Raj 
Kishore’s testimony cannot be accepted with- 
out corroboration on material particulars. 
As was pointed out by their Lordships of 
the Privy Council in the ruling cited above, 
the evidence of one accomplice is not avail- 
able as corroboration of another. The evi- 
dence of P. W. No.5 Rat Bahadur Mathura 

2 (1916) 2 K B D 658; 86 LJ K B 28; 115L T 453. 
80 J P 446; 60S J 696. 
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Prasad Mehrotra and of P.W. No.6 Mr. 
Bhal, the Manager of the Sugar Mill at 
Biswan, does not go to corroborate the testi- 
money of the approver Raj Kishore. 

_ The result, therefore, is that the convic- 
tions of the three applicants before me, can- 
not be sustained upon the uncorroborated 
testimony of the approver Raj Kishore alone. 
On this ground alone the convictions of the 
applicants for the offences charged against 
them cannot be legally maintained. I ac- 
cordingly allow this application, for revision, 
set aside the convictions and sentences 
passed upon the applicants and acquit them 
of the offences charged. The applicants are 
on bail, their bail bends are cancelled and 
they need not surrender to their bail. _ 

D. Application allowed. 





_ LAHORE HIGH COURT 
Criminal Appeal No. 747 of 1935 
| July 25, 1935 
Skemp, J. 
HARNAM SINGH AND OTHERS—À PPELLANTS 
VETSUS 
EMPEROR- Opecstts Party 

Penal Code (Act XLV of 1860), ss. 304, 326—Wound 
caused by accused not cause of death — No intention 
of causing death—Conviction should not be under 
s. 304--Criminal trial—Sentence--Element of venge- 
ance absent>-Deterrent sentence in interests of society 
—Held, severe sentence not  necessary—Rerort to 
Police—Admissibility — Use of, for corroboration— 
_ Evidence Act (I of 1872), s. 157— Criminal Procedure 

Code (Act V of 1698), s. 162. 

Where the wound caused by the accused on the 
arm of the deceased was not an act done with the 
intention of causing death nor with the intention of 
causing such bodily injury as was likely to cause death, 
and death was not the natural result of the act, the 
post mortem examination having revealed that death 

was due to gangrene: 

Heid, that conviction under s. 304, Penal Code, 
sae not be upheld but must be altered to one under 
8. * 

One element in awarding sentences is the element 
of vengeance ; the natural resentment of the aggriev- 
ed persons must be satisfied lest they take the law 
into their own hands. Ina case where this element 
does not arise and the main reasons for awarding 
punishment are that the accused has done a thing 
which is wrong andin itself deserves punishment, 
and, above all, in the interest of society as a deterrent, 
a severe punishment is not necessary. 

A report made to the Police Officer cannot be used 
or relied upon as positive evidence. The matter is 
. governed by s, 157, Evidence Act; sucha statement 
can be used only to corroburate the testimony of the 
witness, f ; 

Messrs. Fagir Singh and M. L. Puri, for 
the. Appellants. ; 
5 Mr. Rattan Lal Chawla, fer the Opposite 

arty. 

Judgment.— The parties to this case are 
cultivating goldsmiths of village Narwar, 


HAÊNAM SINGH v. #mpRoR (LAH) 


16510 
Police Station, Barki, District Lahore: An 
abbreviated pedigree-table is as follows :— 


GANDA SINGH 
| , 

| , 
Hira Singh, 


| 
Hukum Singh, 
appellant 


deceased 


Gurbakhsh Singh, 
P. W. 


| 
Mohan Singh, 


| 
Harnam Singh, 
appellant. 


appellant 


Bachan Singh, absconder. 


Hira Singh and Hukam Singh had a joint 
site which, either by partition or by agree- 
ment between the two brothers, had fallen 
to Hukam Singh. Hukam Singh had built 
a kotha thereon. Hira Singh’s sons disap- 
proved of their father’s action in letting 
Hukam Singh haye this site, and on Janu- 
ary 2, 1935, according to the prosecution 
story, Hira Singh andhis sons wentto ike 
spot and took possession by locking it 
Hukam Singh and Gurbakhsh Singh remen- 
strated and this led to an altercation anda 
fight in the course of which Hukam Singh 
received a blow on the forearm from an axe 
and other minor injuties; and Gurbakhsh 
Singhalso hada blowon the head. Gur- 
bakhsh Singh brought his father into Lahore 
from Narwar, a distance of 17 miles, by lorry 
and took him to the Mayo Hospital. He 
was operated within two or three -hours of 
admission but died of gangrene on Janu- 
ary 7. A Head Constable named Barkatulla 
was stationed at the Mayo Hospital in crder 
to take up medico-legal cases, and on his ar- 
rival at 2 p.m. he took a statement from Gur- 
bakhsh Singh to the effectthat Hira Singh, 
Harnam Singh, Mohan Singh and Bachan 
Singh wanted to take possession of the kotha 
in dispute. They didso by putting on their 
lock. Harnam Singh had a takwa; the 
others had dangs. At the instigation of Hira 
Singh who cried out “mar do, Harnam 
Singh struck Hukam Singh on the left fore- 
erm with the takwa; the other struck him 
with dangs. Gurbakhsh Singh added that 
Mohan Singh had struck him on the head 
with a dang. ; 

jarkatulla telephoned to Police Station 
Barki, and the statement of Gurbakhsh Singh 
formed the basis of the first report. The 
following day the Sub-Inspector in charge, 
Narinjan Singh, came to the Mayo Hospital 
and took the statement of Hukam Singh 
which, as Hukam Singh afterwards died 
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has become a dying declaration. Ib is to 
ihe same effect as the statement of Gur- 
bakhsh Singh, already recorded. The casa 
is not supported by three eye-witnesses 
Kesar Singh, Sohan Singh and Mohan Singh, 
who describe the fight in which Hira Singh, 
his two sons and grandson were concerned. 
In my opinion, these three witnesses are 
not reliable, Kesar Singh because he admits 
enmity with the accused, his son was report- 
ed against by the accused for theft; and 
Hira Singh pointed out Kesar Singh's pro- 
periy for altachment in execution of a dec- 
‘ree. The other two, Sohan Singh and Mohan 
Singh, are real brothers. Their attachments, 
were not recorded by the Sub-Inspsctor until 
- January 22, and cross-examination reveals 
‘a long history of enmity and cases with the 
family of the accused, which it is unneces- 
sary to detail. 

Gurbakhsh Singh did not support the caso 

` forthe prosecution and was treated as a 

_. hostile witness. He said that onthe morn- 

ing of Junuary 2, he went to ths kotha in 
question and found a calf loose. He hada 
quarrel with Mohan Singh about this, in 
the course of which stick blows were ex- 
changed. His feather Hukam Singh who 
was chopping fodder in the adjoining haveli, 
iried toclimb a wall and fell ona spade 
which caused the wound on the forearm. 
Gurbakhsh Singh further denied making the 
statement to Barkatulla. I see no reason to 
doubt that Gurbakhsh Singh made the report 
‘Tix. P. A. to Barkatulla as testified by that 
officer : but the report cannot be used or 
relied upon as positive evidence. The mat- 
ter is governed by s. 157, Evidence Act: 
such a statement can be used only to corro- 
borate the testimony of the witness. Ex- 
hibit P. A., does not corroborate the testi- 
mony of the witness and can only be used to 
contradict the evidence of Gurbakhsh Singh 
given in Court andas an indication that the 
defence story set up is false. It is inadmis- 
sible as a piece of positive evidence direct- 
ly supporting the presecution. On January 
2, shortly after admission, a medical student 
on duty in the ward, Raja Ram, questioned 
Hukam Singh as to the cause of his injury in 
-order to prepare the usual Bed-Head Ticket. 
This records : 

“History of present illness: At 9 A. m. on January 2, 
1935, the patient had a quarrel with his nephew 
about a piece of Jan]. Hesaid thatthe land washis 
and his naphew alleged thet he also had a share of 
it. Both exchanged hot words. T'ha nephew with 

_ an axehit the left forearm of the patient.” 


Raja Ram, called as a witness, said : 
“I faithfully recorded what the deczased stated to 
meon January 2, 1935, a few hours after he was 
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admitted, 7. e, two or three hours after his admission 
as he wastaken to the operating theatre for immo- 
diate operation.” 

Anotter piece of evidence is an applica- 
tion lodged on January 5, 1935, by Bawa 
Faqir Singh, Advocate, who has argued the 
appeal, “under instructions from my client 
Hira Singh,’ It sets forth: 

“That on sudden provocation there was an ordi- 
nary fight between my clients’ children on one side 
and his brother and nephew on the othar side on 
January 2,1935,in which a dang (blunt weapon) 
was used. That owing to adang blow Hukam Singh 
fell down on the ground. There wasa kahi there on 
the ground and Hukam Singh, while falling on the 
ground, struck agajnstit, and got hisarm injure L.” 

This application shows that at that early 
stage, while the theory of accident had been 
thought of, it had not been developed to 
the length io which it was finally taken in 
Court. In my judgment, the evidence of 
the eye-witnesses, who support the prosecu- 
tion theory, is unreliable. The firs! informa- 
tion report is inadmissible in evidence þe- 
cause it does not corroborate the statement of 
Gurbakhsh Singh. Gurbakhsh Singh has no 
doubt given false evidence hut this does not 
prove the case forthe prosecution. We are 
left only with the statement of Hukam Singh 
made to Dr. Raja Ram oa the 2.id and his 
statement made to the Sub-Inspector Naran- 
jan Singh on the 3rd, together with the cir- 
cumstancial and medical evidence. Attempts 
were made before me to discredit Hukam 
Singh’s declaration of the 3rd. No foundation 
for the arguments taken before me was, how- 
ever, laid in the cross-examination of Naran- 
jan Singh. He was cross-examined both be- 
fore and after the charge, but no questions 
were put to him suggesting that the docu- 
ment of January 3, was anything but a genu- 
ine document. We are, therefore, left with 
the two dying declarations. A possibility 
which cannot be excluded, is that after tak- 
ing time for consideration Hakam Singh 
exaggerated the case against his assailants. 
At any rate, there is no positive evidence on 
the record to shov that the declaration 
made to Raja Ram is not as good and reli- 
able as that made to the Sub-[nspector and 
the view mest favourable to the accused 
must be taken. This leads to the acquittal 
of Hira Singh and Mohan Singh and to the 
conviction of Haraam Singh (the nephew) 
alone. 

There remains the question of punishment, 
Dr. Ghulam Muhammad Khan, Casualty 
Medical Officer at the Mayo Hospital, 
wh? examined Hukam Singh on his admis« 
sion, cn January 2, found that he həd an 
incised wound on the left forearm with com- 
pound fractures of both bones. The ulna 
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artery nerves and muscles were cut. Dr. 
Quick, who performed the post mortem 
examination on January 8, found that death 
was due to gangrene. I donot think that a 
conviction under s. 304, Indian Penal Code, 
can be upheld. The wound on the. arm 
was not an act done with the intention of 
causing death nor with the intention of caus- 
ing such bodily injury as was likely to cause 
death, and death was not the natural result 
of the act. Itbink the conviction must be 
altered to one under s. 326, Indian Penal 
Code. In passing sentence it must also be 
borne in mind that the complainant's party 
tried to hush the matter up on account of 
relationship. The matter was not reported 
to the panchayat in the village, which keeps 
a register of cognizable offences, and Gur- 
bakhsh Singh has deliberately tried to spoil 
the case in Court. Now, one element in 
awarding sentences is the element of ven- 
-geance ; the natural resentment of the ag- 
grieved persons must be satisfied lest they 
take the law into their own hands. This 
„element does not arise in this case and the 
main reasons for awarding punishment are 
that Harnam Singh has done a thing which 
is wrong and in itself deserves punishment, 
and, above all, in the interest of society as 
a deterrent. In these circumstances, I think, 
that a sentence ofone year’s rigorous impri- 
sonment is sufficient, and I reduce the sen- 
tence accordingly. The order under s. 106, 
Criminal Procedure Code, is set aside. No 
further proceedings need be taken against 
Bachan Singh, son of Harnam Singh. 
N. - Order accordingly. 


ALLAHABAD HIGH COURT 
Criminal Revision Application No. 444 of 





June 9, 1936 
ALLSOP, J. 
ONKAR NATH AND ANOTAER— APPLICANTS 


VETSUS 
EMPEROR—Oppositrs PARTY 

Reformatory Schools Act (VIII of 1897, s. 8— 
Criminal Procedure Code (Act V of 1898), ss. 29-B, 28 
and Sch, II—S. 8, whether prohibits trial by any 
Magistrate—Jurisdiction conferred under s. 28 and 
Sch. II, Criminal Procedure Code, if taken away by 
s. 29-B, Criminal Procedure Code. 

Section 8, Reformatory Schools Act, does not enact 
that a Magistrate cannot try a juvenile offender. 
It says that certain Magistrates who ars not specially 
empowered may not exercise the power of sending 
a.juvenile offeader to aReformatory School. Similarly 
s. 29-B, Criminal Procedure Code, was not intended 
to take away the jurisdiction already conferred on 
Magistrates under s. 28 and col. 8, Sch. 2, Oriminal 
-Procedure Code. It was intended to extend to 
certain Magistrates the power to try juvenile offenders 
for certain offences which would otherwise have 
been triable exclusively by the Court of Session. 
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Cr. R. App. from an order of the Sessions 
Judge, Allahabad, dated February 22, 1936. 

Mr. L.M. Roy, for the Applicants. 

Order.—This is an application in revision. 
The applicants were tried under s. 323, 
Indian Penal Code, and fined Rs. 50 each. 
They went up in revision to the Sessions 
Judge who rejected their application. They 
have come here with a second application. The 
first point urged is that one of the accused 
at the trial was a juvenile offender and it 
is said that the Magistrate had no jurisdic- 
tion totry a juvenile offender because he 
was not especially authorised by the Local 
Government under s. 8, Reformatory Schools 
Act. Itis further argued that the whole 
trial was vitiated. The learned Sessions 
Judge refused to interfere because he pointed 
out that the juvenile offender had in any 
event been acquitted, but he certainly 
was prepared to hold that the argument 
was asound one, upon the point that the 
Magistrate had no jurisdiction to try the 
juvenile offender. I must make it very 
clear thatI do not agree with this view. 
Section 8, Reformatory Schools Act, does not 
enact that a Magistrate cannot try a juvenile 
offender. It says that certain Magistrates 
who are not specially empowered may. not 
exercise the power of sending a juvenile 
offender to a Reformatory School. Then 
reference is made tos. 29-B, Criminal Pro- 
cedure Code. This section in my opinion, 
was nol intended to take away the jurisdi- 
tion already conferred on Magistrates under 
3,28 and col. 8, Sch. 2, Criminal Procedure 
Code. It was intended to extend to certain 
Magistrates the power to try juvenile 
offenders for certain offences which would 
otherwise have been triable exclusively by 
the Court of Session. 

The second point argued was that the 
accused were not examined after the evi- 
dence for the prosection was concluded. | 
do not know on what this allegation 18 
based. The trial was a summary one and 
the usual form was filled in and it would 
appear from that form that the accused 
made statements which appear to be state- 
ments made afier the evidence had been 
recorded against the accused. Even if the 
allegation is true, however, there is noreason - 
forinterference in revision. The applicants 
made their statements to the Court and they 
produced evidence in defence and were 
obviously not prejudiced in any Way. 
There is no force in this application and I 
reject it. 

D. Petition rejected. 


1936 


_ LAHORE HIGH COURT. 
Second Civil Appeal No. 1 of 1936 
March 25, 1936 
Jar LAL, J. 
ISHAR DAS AND ofaERs—PLAINTIFES— 
APPELLANTS 
; VETSUS 
GHULAM MOHAMMAD AND OTAERS— 
DEFENDANTS— RESPONDENTS 
Limitation Act (IX of 1908), Sch. I, Art. 120—Suit 
by reverstoners—-Decree with proviso that they could 
take possession on payment of a sum to alienees— 
Death of widow-—Suit for declaration that they had 
paid amount and obtained possession and were owners 
of land—Suit, if one for possession—Limttation for 


qt: 

A suit iby reversioners for a declaration that 
alienations made by a sonless proprietor should not 
affect their yreversionary rights was decreed 
in 1912, subject to the proviso that after the 
death of a certain widow the reversioners 
could take possession subject to payment of a 
certain sum tothe alienees which apparently was 
found to have been taken for necessity by the alienor. 
After the death of the widow in 1931, the rever- 
sioners instituted a suitfora declaration that they 
had deposited the sum in Oourt and had obtained pos- 
session of the land out of Court from the alienees 
and, therefore, they should be declared tobe the 
owners of the land : 


Held, that the suit was not one for possession and 
the suit was governed by Art.120, Limitation Act. 

3. C.A. from an order of the District Judge, 
Gujranwala, dated November 26, 1935. 


Messrs. Achhru Ram and Inder Dev, for 
the Appellants. 

Mr. Ram Lal Anand I, for the 
dents. 


Judgment. Counsel for both parties 
are agreedthat the learned District Judge 
has misunderstood the real nature of the 
suit. A sonless proprietor effected an alien- 
ation of hisland. The plaintiffs-respondents 
instituted a suit for a declaration that the 
alienation would not affect their reversion- 
ary rights. This suit was decreed in 1912 
subject tothe proviso that after the death of 
a certain widow the reversioners could take 
possession subject to payment of Rs. 260 to 
the alienees which apparently was found to 
have been taken for necessity bs the alienor. 
The widow died in February 1931 and in 
August 1934, the suit out of which this 
second appeal has arisen was instituted by 
the reversioners, the plaintiffs in the pre- 
vious suit, for a declaration that they had 
deposited Rs. 260 in Court and had obtained 
possession of the land out of Court from the 
alienees and therefore they should be de- 
clared to be the owners of the land. This 
was a simple suit, the success of which de- 
pends upon the proof of facts alleged by 
the plaintifis. In order to succeed the 


Respon- 


y 
had to prove two facts: first that they had paid . 
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Rs. 260in Court; tand secondly, that they 
had obtained actual or constructive posses- 
sion ofthe land from the alienees prior to 
the institution of the suit. 

The trial Court held that they had not ob- 
tained possession and therefore the suit was 
barred by time. It applied the provisions 
of Art. 2(b), Punjab Limitation (Custom) 
Act of 1920, which provides a period of three 
years for a suit for possession of ancestral 
immovable property which has been alien- 
ated on the ground that the alienation is not 
binding on the plaintiff according to custom 
in cases where adeclaratory decree has been 
obtained during the lifetime of the alienor. 
The learned District Judge, on the other 
hand, appears to have felt difficulty in ap- 
plying this Article to the present suit and 
has held that though the suit must be treat- 
ed to be one for possession, it is governed 
by Art. 141, Limitation Act, and therefore 
within time. He has, therefore, remanded 
the case for decision on the merits to the 
trial Court. 

The suit, however, cannot be treated to be 
one for possession. Itis not claimed to be 
a suit for possession and the learned 
Counsel for the respondents frankly admits 
that it is not and cannot be a suit for 
possession. Ifit werea suit for possession 
then it would be barred by time and 
Hafiz v. Jiwan 95 Ind. Cas. 739 (1), 
would govern it. The learned Dis- 
trict Judge has drawn a distinction bet- 
ween that judgment and the facts of this 
case, which does not exist if the suit 
were treated to be one for possession after 
the death of the alienor’s widow. But the 
plaintiff's real assertion is that it is not 
necessary for them to institute a suit for 
possession such as is governed by the Punjab 
Limitation (Custom) Act, because they have 
already obtained possession and paid Rs. 260 
in Court. They therefore ask for a declara- 
tion of their title. Such a suit would be 
governed by Art. 120,! Limitation Act. 
Therefore no question of limitation arises in 
this case. The question is one of fact 
whether the plaintiffs were, on the date of 
the suit, in actual or constructive pos- 
session of the land in dispute after having 
retained the same from the alienees. If 
they are, then, on a finding that they have 
paid Rs. 260, they are entitled to a dec- 
laration of title claimed by them. If, how- 
ever, they are unable to prove that they 
were in possession of the land in suit on 
the date of the suit, the same must be 
dismissed on the merits and also on the 

(1) 95 Ind, Cas. 739; AIR 1926 Lah. 599, 
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ground that they are not entitled to use for 
a mere declaration. 

I accept this appec!, set aside the order 
of remand made by the District Judge and 
send the case back to him with directions 
to hear the appeal with due regard to the 
observations made above. The cosis shall 
anide the result. The parties to appear 
before the District Judge on April 27, 1936. 


D. Appeal allowed. 


a 


CALCUTTA HIGH COURT 
Criminal Revisicn No. 166 of 1936 
March 19, 1936 
JACK, J. 

JOGENDRA NATH MUKHERJEE~— 
AcoUSED—PETITIONER 

versus 


RABINDRA NATH CHATTERJEE— 


_  ComMPLAINANT— OPPOSITE PARTY 

Criminal Prozedure Code (Act V of 1898), s. 342— 
Statement of accused not read over to accused 
— Accused given opportunity of making fur- 
ther statement — Trial, if vitiated — Crimi- 
nal trial—Practice—Receiving from Pleaders of par- 
ttes notes of arguments after case has been heard — 
Practice held reprehensible, 

Where it was brought to the notic2 of the Magis- 
trate that the statement of the accused under s. 342, 
Criminal Proesdure Code, was not read over tothe 
accused andthen the latter was given an opportunity 
of making a further statement although it was not 
asserted that the original statement was not correct, 
the trial cannot be impeached as illegalon the gio ind 
that the statement of the accused under s. 342, Cri- 
minal Procedure Code, was not read over to him and 
his signature taken immediately after the close of tha 
prosecution. 

The practice of receiving from the Pleaders of the 
parties notes of arguments after acas2 has been 
heard is most reprehensible and must bs diszontinu- 
ed. 

Heid, that the trial was invalidated because there 
was no indication that after these additional notes 
of written arguments were put in the defence had 
an opportunity of replying to the points raised there- 
in. 

Mr. Satindra Nath Mukherjee, for the 
Petitioner. 

Judgment.—tThis Rule has been issued 
on the District Magistrate of 24-Parganas 
to show cause why the conviction of the 
petitioner under s. 504 and the sentence 
of fine of Rs. 20 passed on him under that 
section should not be set aside. 

The two grounds urged hefore me are 
first that slatement of the accused under 
s. 342, Criminal Procedure Code, was not 
read ‘cver. to him and his signature taken 
immediately after the close of the prosecu- 
tion and that therefore, the trial was illegal. 
The other point is that there was manifestly 


ä e 
JOGENDRA NATA MUKHERJEE V. RABINDRA NATI CHATTARJER (CAT..) 


165 1 (3 


no reliable evidence on which the Court 
could have based its convicticn. 

As regards the first point, I find that 
when it was brought tothe notice of the 
Magistrate that tke statement was not 
read over to the accused the latter was 
given an opportunity of making a further 
Statement although it has never been 
asserted that ihe original statement was 
not correct. In the circumstances, this 
isnot a ground for interference with the 
order which has been passed. 

As to the other point thet there was 
manifestly no reliable evidence, there is 
something to be said inasmuch as the 
learned Magistrate relied upon the state- 
ment of witness No. 2 Khetrapada Haldar 
alone having apparently disbelieved all the 
cther proseculion witnesses. As regards 
ihe evidence of this witness the learned 
Magistrate himself says that he was a man 
of little or no substance and that he 
admitted that his house had been sold and 
claimed that he had got another Louse but 
carefully omitted to give ils specification. 
The learned Magistrate further stated that 
he was distantly related to the complainant, 
ihat he went twice to the complainant’s 
Cutchery that day for advice which he got 
afterwards and that he was of the nature 
ofa chance witness. Inspite of this he says 
“On tke whole his evidence: seems to he 
ecceptable”. But on referring to the evi- 
dence of this witness I find that as regards 
the other two accused, namely, Sankara and 
Sidhia the learned Magistrate disbelieved 
his evidence inasmuch as inspile of his 
evidence against them the learned Magis- 
trale acquitted these two accused. In 
these circumstances I think that it is strange 
that the learned Magistrate thought fit to 
accept his evidence against the petitioner. 
However, I would not have been inclined 
to interfere on this ground in revision for 
it was quite open to the Magistrate to 
believe one portion’ of the evidence and 
disbelieve another. But I find on the 
record three pages of typed matter bearing 
the signature of the complainant with the 
heading “Additional Notes of written argu- 
ment on behalfof the prosecution”. This 
is dated September 30, whereas the argu- 
ments were heard on September 23. This 
was apparently subsequent to another set 
of notes which also bears the same date 
and were also putin by the complainant 
consisting of ten foolscap pages of typed 
matter with the heading ‘“‘written notes of 
argument on behalf of the prosecution " 
There were also 84 pages of typed matte 
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unsigned with the heading “Notes of argu- 
ments submitted by the defence”. Although 
the arguments were heard on September 
23, the judgment was not delivered until 
November 4. This practice of receiving 
from the Pleaders of the parties notes of 
arguments aftera case has been heard is 
most reprehensible and must be dis- 
continued. In this case, the trial has 
actually been invalidated because there is 
no indication that after these additional 
notes of written arguments were put in, the 
defence had an opportnnity of replying to 
the points raised therein. On this ground 
the conviction and sentence are set aside, 
Had the evidence not been of such an 
unreliable character, I would have sent back 
the case for a re-trial. But in the circum- 
stance this being a petty case and the evi- 
dence being obviously very questionable, 
the Rule is made absolute and the accused 
is acquitted. 
The fine, if paid, will be refunded. 
N. Rule made absolute. 
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LAHORE HIGH COURT 
Civil Revision Petition: No. 330 of 1935 
December 7, 1935 
BHIDE, J. 
CHHAIBAR SINGH—Crepttor— 
PETITIONER 
VETSUS 
Mes. E. M. BAINES—Depror — 
i RESPONDENT 
Provincial Insolvency Act (V of 1920), s. 9—Debt 
not in existence on ‘date of alleged act of insolvency 


but incurred later—Creditor, if can file petition 
under s. 9. 
A creditor who files a petition under s. 9, Pro- 
vincial Insolvency Act, is not entitled to doso, if 
the debt on which the petition is founded was not 
in existence at the date of the alleged act of insol- 
vency but was incurred later. S. K. Venkatarama 
Aiyar v. A, Buran Sheriff (2, Ex parte 
(3)] and Ex parte Sadler (4), relied on. 


U. R. P. from an order of the District Judge, 
Rawalpindi, dated February 7, 1935. 

Mr. Basant Krishna, for the Petitioner. 

Mr. Badri Das, for the Respondent. 

Order.—The sole point for decision in 
this revision petition is whether a creditor 
who files a petition under s. 9, Provincial 
Insolvency Act, is entitled todo so, if the 
debt on which the petition is founded was 
notin existence atthe date of the alleged 
act of insolvency but was incurred later. 
The learned Judges of the Courts below 
have held that the creditor was not‘entitled 
to maintain the petition as his debt was 
not in existence on the date of the act of 


Hayward 


INZAR GUL KHAN V. EMPEROR (NAG.) 


151 


insolvency, In support of this decision 
reliancs has been placed on Muthiah 
Chettiar v Lakshmi Narasa Aiyar, 61 Ind. 
Cas. 756 (1), a Division Bench ruling of the 
Madras High Court. The learned counsel 
for the creditor who has preferred the 
present petition urges that there is no dis- 
cussion of the point in the Madras ruling 
and it was apparently merely taken for 
granted. He contends that the language 
of s. 9 does not require that the debt should 
have been in existence on the date of the 
alleged act of insolvency and cites S. K. 
Venkatarama Aiyar v. A. Buran Sheriff (2), 
and that it is sufficient if the debt exists on 
the date of the petition. The latter ruling, 
however, does not seem to bein point. All 
that was held therein wasthat a creditor 
petitioning under s. 9 does not lose his 
right to maintain the petition merely be- 
cause his debt is reduced to less than 
Rs. 500, after the date of filing the petition. 
The wording of s. 9 does not, I think, 
throw light onthe point at issue. But the 
view taken by the Madras High Court 
seems to receive support from Ex parte 
Hayward (3) and Ex parte Sadler (4). In 
the former case Sir G. Mellish, L. J. ob- 
served as follows. 

“It has always been the settled rule that the 
debt of the petitioning creditor must be a debt 
which existed at the time of the act of bankruptcy. 
The law was so settled not on the ground of any 
express words in any of the Bankruptcy Acts, 
but because it would be manifestly unjust that a 
person who commits an act of bankruptcy and who 
happens to have no creditor or pays all his creditors 
in full should ba liable to be made bankrupt on 


account of that act by some persons to whom he 
afterwards became indebted. 


~ In view of the above decisions, I dismiss 
the petition but leave the parties to bear 
their costs. 


Petition dismissed. 
an 61 Ind. Cas. 756; AIR 1921 Mad. 62; 13 L W 


(2) 50 M 396; 99 Ind. Cas. 536; A I R 1927 Mad. 153; 
51M L J 680; (1996) M W N 946; 24 L W 858. 
wy 0870 6 Ch. 516: 40L J Bk. 49; 21L T 782; 19 


(4) (1878) 39 L T 361; 48 L J Bk, 43: 27 W R158. 





NAGPUR HIGH COURT 
Criminal Appeal No. 27 of 1936 
April 1, 1936 
; GRUER, J. 
INZAR GUL KHAN—Acovusrp 
versus 
EEMPEROR-—Responpent 
Penal Code (Act XLV of 1860), s. 100—Inspector 
examining accused's person using abusive words— 
Retort—Constables asked to seize him—Accused chal- 
lenging them with cane—Constables beating accused—~ 
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Accused stabbing constable — Held, accused did not 
exceed right of private defence. 

Sub-Inspector was instructed to examine the 
person of theaccused and while doing so the accused 
did not allow hishand to be moved as asked by tne 
Sub-Inspector. Thereupon the latter abused him 
calling him ‘sala’. The accused got annoyed and 
retorted in abuse and then the Inspectcr said he 
would have him beaten, and called his constables. 
They attempted to seize him, but he picked up a 
cane which he had evidently brought himself, and 


jumped down from the verandah and challenged them 


tocome on. The Inspector again ordered them to 
beat him and he was beaten on the head witha lathi 
by R, a constable, accordingly At this stage he took 
out his knife and first stabbed G another constable 
and when the former tried to strike him again with 
a latht he stabbed him on the arm.G succumbed to 
his injuries : 

Held, that althoughthe accused's threatening the 
Inspector with his cane may amount to an offence 
under s: 253, Penal Code, the Police were entitled 
only to seize the accused and not to beat him, and 
in view of their superior numbers and the fact 
that the cane was nota dangerous weapon, there was 
no need for resort to beating; 

Held, also that the situation was one in which he 
reasonably apprehended the infliction of grievous 
hurt on himself and s, 100, Penal Code, applied; 

Held, furtherthat he wasnot to be expected on 
such an occasion to measure out with any great nicety 
the force of his blow and he did not exceed his 
right of private defence, Thefatal termination of 
the affray must not be allowed to obscure the judicial 
interpretation of the act. Queen v. Moizudin (1), 
Alingal Kunhinayan v, Emperor (2), Nga Nan Da v. 
Emperor (3) and Nga Kyan Zan v. Crown (4), relied 
on. 


Mr. W. R. Puranik, for the Crown. 

Judgment —This is an appeal from jail of 
one Inzargulkhan Pathan, who was convict- 
ed by the Sessions Judge, Akola, for an 
offence under s. 304, part one, Indian Penal 
Code, and sentenced to rigorous imprison- 
ment of 7 years. He was actually charged 
with offences under ss. 326 and 333, Indian 
Penal Code, for stabbing with a knife two 
Police Contables, one of whom Ganesh, suc- 
cumbed to his injury three days later. The 
jury's Verdict with regard to the offence 
against the other constable Ramniwas was 
one of acquittal, and Iam not now concern- 
ed with that charge. The appeal has not 
been preferred within time, but I have 
admitted.it in the interests of justice in 
view of the law point involved which, in 
any case, can be dealt with in revision. 

The appellant residesin the village of 
Bhulai and was summoned along with some 
others to the Karanja Police Station House 
on July 4, for an investigation into certain 
bouse-breakings which had taken place in 
Karanja and its neighbourhood. This ac- 
cused andother Rohillas were suspected of 
having something to do with these crimes 
and the junior Sub-Inspector Deshpande- 
P. W., No. 11 had been instructed by the Be- 
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nior Sub-Inspector Kekre, P. W. No. 1, to; 
examine the persons of these Rohillas and 
see if there were any suspicious marks on, 
them. Accordingly Inzargulkhan was pro- 
duced about 4 r. m. on that day (July 4) be- 
fore Deshpande, who was seated on a chair 
on the verandah of the station house. One 
Surya Mahar, P. W. No. 9, was there at the 
time and saw what happened and his ver- ' 
sicn has been found by the learned Sessions 
vudge to be substantially true. He says 
that the Sub-Inspector was examining the 
accused's person and the accused did not 
allow his hand to be moved as asked by 
the Sub-Inspector. ‘Thereupon the later 
abused him calling him ‘sala’. The aecused 
got annoyed and retorted in abuse and then 
Deshpande said he would have him beaten, 
and called his constables, They attempted 
to seize him, but he picked up acane which 
he had evidently brought himself, and 
jumped down from the verandah and chal- 
jenged them to come on. Deshpande again 
ordered them to beat him and he was beat- 
en on the head with a lathi by Ramniwas 
accordingly. At this stage he took out his 
knife and first stabbed Ganesh and when 
Raminiwas tried to strike him again with a 
lathi he stabbed him on the arm (para. 22 
of the Sessions Judge's judgment). 

When examined in the Sessions Court the 
accused said that the Sub-Inspector refused 
to accept his explanation about a boil mark 
on his lefl arm and abused him calling 
‘sala’, ete. He had a thin cane but did not 
use it. He retorted by abusing the Sub- 
Inspector and calling him “swine” etc., and 
then the Sub-Inspector ordered the constab- 
les to seize and beat him. He tried to pick 
up the cane but could not do so being mean- 
while seized and beaten by Ramniwas and 
Ganesh and another constable. He fell 
down beneath the verandah and the Sub- 
Inspector eaid that it did not matter if he 
should be killed. He was struck on the head 
with a lathi and fell down. Then, thinking 
thathis life was in danger, he opened his 
knife, Art. A,and waived it to and fro and 
does not know whether it struck any one or 
not. The Sub-Inspector then ran fora gun 
and fired at him and he ran towards the 
motor stand. 

The subsequent events have presumably 
formed the subject of a separate inquiry fol- 
lowed by appropriate action. What has to 
be determined in this appeal is whether 
the appellant had « right of self-defence 
and whether that right was exceeded, and 
if an offence was committed, under what sec- 
tion did it fall, and what is the appropriate 
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penalty. It will be seen that the appellant 
practically admits stabbing this constable, 
and the evidence that he did so, and that 
the man died in consequence thereof is clear 
and conclusive. The finding of the lower 
Court is that the accused had a right of 
private defence when he was in the grip of 
the constable Ganesh and was being beaten 
with lathis by others, but that he exceeded 
his right in giving a stab wound to Ganesh 
in the way he did. 

The reasoning of the learned Sessions 
Judgein para. 24 of his judgment is sound. 
I agree that the appellant had no right to 
threaten the Sub-Inspector with his cane to 
begin with, and that this may amount to an 
offence on his part under s. 253, Indian Penal 
Code, but at the same time the Pclice were 
entitled only to seize the appellant and not to 
beat him, and in view of their superior 
numbers and the fact that the cane was not 
a dangerous weapon, there was no need 
for resort to beating. The appellant had un- 
anes y aright to defend himself against 
it . 


The crux of ihe case is whether he exceed- 
ed the right allowed to him by law. The fol- 
Icwing considerations must be taken into 
account in deciding this. The appellant 
had duly come to the station house in pur- 
suance ofthe order and was allowing his 
person to be examined. Three constables 
In pursuance cf orders attempted to seize 
and beat him, and the Sub-Inspector was 
there to back them up while the accused's 
companions showed no tendency to inter- 
fere, and, in fact, do not seem to have been 
exactly on the spot. The accused was de- 
fending himself with his light cane until it 
was, ln fact, knocked out of his hand, and 
finally it was after he had been struck on 
the head, and perhaps partly blinded by the 
blood, that he had recourse to his knife. It 
was a situation in which he resonably ap- 
prehended the infliction of grievous hurt 
on himself and sos. 100 of the Indian Penal 
Code is applicable, subject to the restric- 
tions mentioned ins. 99, Indian Penal Code. 

Now the learned Government Advocate 
argues that the finding toat the accused was 
ordered to be beaten is not borne out by 
the evidence of Surya, P. W. No. 9, which is 
the evidence relied on by the Court. This, 
however; is not so, Suryadoes say that the 
Sub-Inspector threatened to get the accus- 
ed beaten then and there, and then asked 
w constables to seize the accused and beat 

im. 

The other point taken by the learned Gov- 

ernment Advocate is that this witness, P. W. 
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No. 9, does not state that the accused was 
actually in the grip of Ganesh when the 
knife was used. As J read the evidence of 
this witness it is not clear whether he means 
that Ganesh and the accused were actually 
at grips atthe moment. At any rate, his 
evidence does not preclude that possibility 
and the depositions of other prosecution 
witnesses, on which the appellant is entitled 
to rely, make it clear that he was. For ins- 
stance, Deshpande himself says that Ganesh 
did seize the accused from behind. The ac- 
cused managed to get his right hand free 
and opened the knife and stabbed Ganesh 
with it by thrusting his hand backwards. 
Ramniwas says that Ganesh had caught hold 
of both the hands of the accused from he- 
hind. The accused then stabbed Ganesh 
witu his right hand. He didnot strike him 
by bending down and using the knife 
through his own legs. Whether he struck 
through his legs or at the side itis clear 
that Ganesh was holding him frem behind 
and he struck backwards without being 
able to see precisely where he was hitting. 
The evidence is also very clear that this 
took place after he himself had been struck 
on the head and was bleeding. The Ses- 
sions Judge's comment on this is : 

“T do not think that it was necessary for the ac- 
cused to stab Ganesh with knife, near his groin, 
which was no doubt a vital part of the body. He 
could have inflicted the wound in the hands or arms 
of Ganesh if his object was simply to release himself 
from his grip.” 

That, no doubt, is a counsel of perfection, 
but is it to be strictly applied against the 
accused in view of the situation in which 
he was placed ? In Queen v. Moizudin (1), 
it was remarked by Markby, J., that : 

“If the prisoner was justified in using it (lathi) at 
all, surely he is not to beexpected on such an occa- 
sion to measure out with any very great nicety the 
force of his blow.” 

Again, in Alingul Kunhinayan v. Empe- 
ror (2), it was remarked : 

“Buta man who isassaulted is not bound tomodu- 
late his defence step by step, according to the attack, 
a. ees, -e Where the result has once assumed 
a dangerous form every allowance should be made 
for one, who, with the instinct of self-preservation 
strong upon him, pursues his defence a little further 
thanto a perfectly cool by-stander would seem abso- 
lutety necessary.” 

There are other cases which bear out this 
principle. For instance, in Nga Nan Da v. 
Emperor, 54 Ind. Cas. 577 (3). where an Excise 
Inspector ordered asmugglar to stop and fired 
two shots to frighten him, the smugglar turn- 
ed round and stabbed the Inspector with his 
sword. He was acquitted of the charge of 

(1)11 W R4l at p 42. 

(D 28 M 454. 

3) 54 Ind, Qas., 577. 
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wounding the Inspector. In the case of 
Nga Kyaw Zan v. Crown (4), the accused 
killed with his spear a person who was rush- 
ing at him armed with a heavy weapon and 
was held to be justified in so doing. 

In the case before us it must be remem- 
bered that Ganesh was stabbed only once, 
and the blow was aimed low on the body 
and actually struck a limb and not the 
trunk. Jt was nota carefully aimed blow 
and the intention apparently was not to kill 
but to disable the constable and soto get 
free. The consequences were, no doubt, 
tragic, but if the artery had been missed 
the wound would not have been nearly so 
Serious, and even as it was, there was a good 
chance of the man surviving. The fatal 
termination of the affray must not be alleged 
to obscure the judicial interpretation of the 
act. On careful consideration I have come 
to the definite conclusion that this appellant 
did not, in the circumstances, exceed his 
right of private defence. 

His appeal must, therefore, succeed and 
his conviction and sentence are set aside 
and he will be restored to liberiy. Forthe 
initial offence under s. 352, Indian Penal 
Code, cf which on the facts he appears to 
be guilty, he has already been sufficiently 
punished by his detention in jail which has 
now lasted for six months. 

I consider it extremely unfortunale that 
the inexperience of this Sub-Inspec‘or Desh- 
pande should have led him to dealin such 
a tactless fashion with a high-spirited and hot- 
blocded Rohilla like the appellant. If he 
had managed the interview prcperly there 
would have been no such deplorable sequel, 


N. Appeal allowed. 
(4) 9 Bur. L R 191. 


LAHORE HIGH COURT 
First Civil Appeal No. 1500 of 1935 
l May 18, 1936 
ADDISON AND ABDUL RASHID, Jd. 
ATMA RAM AND ANOTAER—PETITIONERS— 
—APPELLANTS 


VETSUS 
HARNAM SINGH AND ANOTHER—OBJEOTORS 

AND OTHERS—PETITIONERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 20 
—Appeal—Wrong person wmpleaded as respondent 
——Court giving time -Party not brought on record 

within time--Case, if falls under 0O. XLI, vr. 20— 
` Sufficient cause, if made out under s. 5, Limitation 
Act (IX of 1908). 

Where the appellant is informed that a wrong 
rersen hasbeen impleaded as respondent and is 
given a stated time to bring the right person 
on the record and he was not brought on re- 
cord within such time and there was a special order 
of the trial Court to make him a party; 
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Held, that this was nət a case for the application 
of O. XLI, r. 20, Civil Procedure Code, and there was 
no sufficient cause within the meaning of s. 5, Limita- 


tion Act. i 

F. ©. A. frem tke decree of the Sikh 
gana Tribunal, Lahore, dated May 27, 
Mr. D. D. Khanna, for the Appellants. 

Mr. Harnam Singh, for the Respondents. 

Addison, J.—A preliminary objection 
was taken that this appeal is barred by 
time. Of the two respondents one Har- 
nam Singh was impleaded in time, while 
the second was described as Santa Singh, 
son of Gulab Singh, Jat of Lohgarh. He 
was not, however,} the second objector, his 
name being Santa Singh, son of Natha Singh 
of another village Kokhri Bhainiwal, who 
was specially made respondent by the Sikh 
Gurdwaras Tribunal and who contested 
the case before it. There was a special 
order of the Tribunal io this effect, which 
must have been within the knowledge of 
the appellant. It was contended, however, 
that-the decree sheet of the Tribunal was 
in this respact misleading. This, however, 
is not an important matter in this case for 
Counsel for the appellant was informed by 
the Registrar of this Court on March 12, 
1936, that a wrong respondent had been 
impleaded and he was given 15 days to 
implead him. He did not imptead him 
{ill April 6, instead of March 27, 
There isno excuse for the delay between 
March 27, end April 6. The matter must 
have been known originally to the appel- 
lant in view of the formal order of the 
Tribunal. It was brought to his notice and. 
he was given a stated time to bring the 
right person on the record. This is certain- 
ly not a case for the application of O. XLI, 
r. 20, Civil Procedure Code, and we are also 
of opinion that inthe circumstances stated 
it is impossible for us to hold that there was 
sufficient cause within the meaning of 
s. 5, Limitation Act. We, therefore, dismiss 
the appeal as time-barred with costs. 

N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Criminal Reference No. 56 of 1935 
f June 17, 1935 
R. ©. MITTER, Js 
BANKA NATH—COMPLAINANT 
VETSUS 
ABDUL KADIR AND CTHERS—ACOUSED. 
Penal Code (Act XLV of 1860), s. 379—Land in 
possession of complainant—Crops grown by him— 
Delivery of symbolical possession to purchaser a 


sale against third party—Whether defence to theft 
charge—Civil Procedure Code (Act V of 1908) - 
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0. XXI, r.100—Criminal Procedure Code (Act V of 
1898), s. 364 )—Applicabtlity to summary trials ~ 
Record of statements in English at close of prosecu- 
tion case—Sufficiency. 

Delivery of symbolical possession is only effective 
against the judgment-debtor, It is of no effect as 
against a third person and his possession is not dis- 
turbed or affected in the least by delivery of such pos- 
session to a purchaser at a Gourt sale. By the deli- 
very of symbolical possession he is not dispossessed 
at all and unless dispossessed physically no proceed- 
ings under O. XXI, r.100, Ciril Procedure Code, 
would be maintainable at his instance. Ibrahim 
Mullick v. Ramjadu Rakshit (1), referred to. 

Where, therefore, the complainant is found to have 
been in possession and to have grown crups, the 
fact that symbolical possession has been delivered to 
a purchaser inan execution sale against a third 
party alleged to be the owner of the land, is not proof 
that the possession of the crops has been transferred 
to the purchaser. Itis no defence to a charge of 
theft of the crops. A mere claim that the property 
had passed to him is not enough. 

Section 364 (1), Criminal Procedure Code, does not 
apply to summary trials. When the records of the 
statements made and recorded in English by the 
Magistrate which are on the record were admittedly 
there before the trial concluded and before the Ses- 
sions Judge was moved and there are no materials to 
show that the said record by the Magistrate in Eng- 
lish was made at any other time than when the pro- 
secution closed its case, there ie sufficient compliance 
with the law. The fact that the vernacular statements 
are not put in till after conclusicn of the trial does 
not vitiate it. 


Mr. Hamid-ul-Huq Chaudhury, in support 
of the Reference. 

Mr. Himansu Chaudhury for Mr. Priva 
Nath Dutt, In Opposition. 

Judgment—Three persons, Abdul 
Kadir, Maghful Kha and Majaf Kha have 
been convicted at a summary trial held by 
an Honorary Magistrate, Mr. S. M. Chau- 
dhury, under s. 379 of the Indian Penal 
Code, for theft of paddy worth Rs. 20. 
Each of the said three persons has been 
senlenced to pay a fine of Rs. 15, in default 
to suffer five weeks’ rigorous imprisonment. 

The case of the complainant, Banka Nath, 
is that the said three persons had cut and 
removed paddy from a plot of land (plot 
No. 180) waich was in his possession as a 
bhagidar under one Hem Nalini De, wife of 
Devendra Chandra Dey, the paddy having 
been grown by him. He produced docu- 
mentary evidence to show that the land be- 
longed to Hem Nalini and to prove his pos- 
session, he examined some witnesss and 
proved a registered kabuliyat given by him 
in favour of Hem Nalini. 

The defence proved the following facts. 
Rashid Khan and others instituted a suit 
for partition against Abdul Kadir and 
others and by the decreee passed therein 
plot No. 180 and other plots were allotted 
to Abdul Kadir, hut as the latter could not 


BANKA NATH y. ABDUL KADIR (CAL.) 


155 


pay the costs of that suit the lands allotted 
to him were sold by the Court and at the 
Court sale Abdul Kadir’s brother-in-law 
Mahomed Ali purchased the same, took pos- 
session of the lands purchased by him and 
thatat hisinstance and with his direction 
the paddy was cut and removed. On these 
facts the defences urged thatthe paddy was 
not in the possession of the complainant, 
but in law was in the possession of Moham- 
mad Ali and hence there was no theft. They 
also took the plea that the act of cutting 
and removing the paddy was not done dis- 
honestly but under a bona fide claim of 
right. The learned Magistrate found that 
possession of the land and paddy at the 
time of removal was in the complainant 
and that there was no bona fide claim of 
right, the claim being a mere pretence. 

It has been proved that neither Hem 
Nalini nor the complainant were par.ies to 
the partition suit, that the complainant was 
in actual possession and had grown the 
paddy and that Mohammad Ali did not 
take actual possession under O. XXI, r. 95 
of the Code of Civil Procedure, but took 
only symbolical possession under the pro- 
visions of O. XXI,r. 96. This has been 
proved by the peon’s return for delivery of 
possession. The learned Magistrate held 
that the delivery of posse- sion sə taken 
through Court did not take away possession 
of the land from complainant who both in 
fact and in law remained in possession, as 
before, of the land cn which paddy was 
growing. 

The learned Session Judge has recom- 
mended the acquittal of the accused persons 
on three grounds. He says: (1) that as the 
ecmplainant did not take any proceedings 
under O. XXI, r. 100 of the Civil Procedure 
Code, when symbolical possession was 
delivered by the Court to Mohammad Ali, in 
the eye of law possession vested in the 
latter and there could not be a conviction 
for theft when paddy was remcved at the 
direction of Mohammad Ali. 

He says secondly that “the decision of the 
case involved questions of title and posses- 
sion and also civil law relating to possession 
and as such ths case ought notto have 
been tried summarily”. The third ground 
on which the learned Sessions Judge has 
recommended the acquiltal of the three per- 
sons is that there has been irregularity in 
the trial. Before me the learned Advocate 
appearing for the accused hes urged one 
further ground, namely, that the act com- 
plained of was done under a bona fide 
claim of right. I am afraid I cannot accept 
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any of the grounds as soundand must re- 
ject the reference. 

It is well-settled that delivery of symboli- 
cal possession is only effective against the 
judgment-debtor. It is of no effect as 
against a third person and his possession 
is not disturbed or affected in theleast by 
delivery of such possession to a purchaser 
ata Court sale. The complainant was in 
actual possession. This has been proved 
by his witnesses and by his registered 
kabuliyat. The learned Sessions Judge has 
said that after delivery of symbolical pos- 
session to Mohammad Ali the complainant 
ought to have started proceedings under 
O. XXI, r. 100 of the Civil Procedure Code, 
and he not having done so possession re- 
mained with the auction-purchaser Moham- 
mad Ali. On this point the learned Sessions 
Judge is hopelessly wrong. By the delivery 
of symbolical possession the complainant 
was not dispossessed at all and unless dis- 
possessed physically, no proceedings under 
O. XXI, x. 100, would have been maintain- 
able at his instance. See Ibrahim Mullick 
v. Ramjadu Rakshit (1). The learned 
Magistrate was quite right in holding that 
the complainant was in possession and the 
paddy was removed from his possession. 
From the facts it is also quite clear that the 
accused had no bona fide claim of right or 
did not act under the directions of a 
person who had any bona fide claim. A 
mere claim that the property passed to 
Mohammad Ali is not enough. Hem Nalini 
was in possession through bhagdars for 
many years. She was ignored in the parti- 
tion suit, and no document was produced 
on behalf of the accused, save the parti- 
tion decree which was not binding on her, 
to show that the land belongs to the parties 
to the partition suit or was ever in their 
possesion. The purchaser of Abdul 
Kadir’s allotment was his own brother-in- 
law who lived 12 miles away, and after the 
Court sale. Abdul Kadir, whose interest 
was ostensibly sold, himself went with 
others including the other two accused to 
cut and remove the paddy. I accordingly 
held that the learned Magistrate is right in 
the view he has taken of the case. 

I cannot also accept the view taken by 
thelearned Sessions Judge that the case 
ought not have been tried summarily. The 
case does not in my judgment involve an 
investigation of any complicated question 
of fact orlaw. The possession of the com- 
plainant is proved by a few witnesses 
and conclusively by his kabuliyat, and that 

(1)}30 0 710. 
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the possession obtained by Mohammad Ali. 
was symbolical possession only is proved 
by cone document only, namely the peon's 
return for delivery of possession and the 
case depend mainly on the consideration of 
the said two documents and the deposition 
of a few witnesses. 

Regarding the objection that the pro- 
cedure adopted at the trial the matter 
stand thus. After the close of the prosecu- 
tion case the accused persons were ex- 
amined and their statements were record- 
ed by the Magistrate in English. The 
said statements were signed by all 
the three accused and the usual certifi- 
cate was appended by che Magistrate that 
the statements were made in his presence 
and hearing and fully recorded. The pesh- 
kar had, however, taken signatures of the 
three accused persons on three blank forms 
which were left blank, but the statements 
of the accused in Bengali language were 
put in after the Sessions Judge was moved. 
In a summary trial the Magistrate is not 
required to record the statement of the.ac- 
cused madein pursuance of an examina- 
tion under s. 342 of the Criminal Procedure 
Code in full and in the language in which it 
was made as s. 304, cl. (1), does not apply to 
summary trials. The records of the state- 
ments made and recorded in English by 
the Magistrate which are on the record were 
admittedly there before the trial concluded 
and before the Sessions Judge was moved 
and there are no materials to show that the 
said record hy the Magistrate in English 
was made at any other time than when the 
prosecution closed its case. In my Judgment 
there has been sufficient compliance with 
the law by the Magistrate in this respect. 
I accordingly uphold the conviction and sen- 
tence passed by the Magistrate. 

N. Order accordingly. 
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LAHORE. HIGH COURT 
Second Civil Appeal No. 1554 of 1935 
January 6, 1936 
JAI LAL, J. 
WARYAM SINGH—DEFENDANT— 
APPELLANT 
VETSUS 

SUNDAR SINGH AND oTHeRs—PLAINTIFFS— 
RESPONDENTS f 
Punjab Colonization of Government Lands Act (V 
of 1912), s. 19—Agreement to mutation of proprietary 
rights—Validity—Held, that agreement did not dec- 
lare rights not previously existing and hence did not 


require registration. 
A mere agreement to have mutation effected in res- 
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pect of the proprietary rights does not make the 
agreement void under s. 19, Punjab Colonization of 
Government Lands Act. 

Held, that the agreement was merely a recital of 
existing facts and it did not by itself declare any 
rights which did not previously exist, and also that 
it was an agreement toenter mutation of the prop- 
rietary rights when they have been acquired and that 
such an agreement did not require registration. 


C.A. from a decree of the District 
Judge, Montgomery, dated June 15, 1935. 

Mr. Jhanda Singh, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

dudgment.— The appellant obtained 
tenancy rights in Government land under 
the Colonization of Government Lands Act. 
At the time of the acquisition he was joint 
with his brothers, the respondents. It has 
been found that they are members of a 
joint Hindu family and that the funds for 
the acquisition of the tenancy rights were 
furnished by the joint Hindu family. It 
has also been found that the appellant has 
now become a full proprietor of the land by 
payment of the remaining instalments to the 
Government. These insolvents have also been 
paid by the jcint family. On May 1, 1930, the 
appellant executed an agreement in favour 
of the respondents reciting the above facts, 
that the tenancy rights had been acquired 
by the family funds, that the proprietary 
rights also would be acquired in the same 
manner and that his brothers were joint 
with him in the tenancy rights from the 
very beginning. He further undertook that 
after the acquisition of the proprietary 
rights he would have a mutation made in 
the names of his brothers jointly with him- 
self. The question is whether this agree- 
ment requires registration and also whether 
it is void under s. 19 of the Colonization 
`of Government Lands Act. The District 
Judge has held in favour of the validity 
of the agreement on both these points and 
in my opinion rightly. 

The learned Counsel for the appellant 
contends, but cites no authority in support 
of his contention, that the document must 
be deemed to declare rights in land in 
avour of the respondents, but in my 
opinion itis merely a recital of existing 
facts and it does not byitself declare any 
rights which did not previously exist, and 
it is further an agreement to enter muta- 
tion of the proprietary rights when they 
have been acquired. According to the 
recitals the proprietary rights also already 
vest in the respondents, and what has to 
be done isa formal mutation in favour 
of the respondents in the revenue records. 
In my opinion such a document does not 
require registration. 
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On the second question the learned 
Counsel cites Hussain Bakhsh v Sarbuland 
(1), but the facts in that case are dis- 
tinguishable because in that case the two 
brothers had paid for the land jointly and 
had expressly undertaken to remain joint 
tenanis. In the present case there 1s no 
agreement to remain joint tenants. Much 
depends upon the terms of the document. 
Then in the present case there is nothing 
which is opposed to the provisions of s.19 
which prohibits the transfer of tenancy 
rights without the permission of the Com- 
missioner or such other officer to whom 
the powers of the Commissioner may be 
delegated. In Preman v. Hardit Singh (2), 
under almost similar circumstances it was 
held that the transaction was not opposed 
to s. 19 of the Colonization of Govern- 
ment Lands Act and this view was fol- 
lowed in Nand v. Bhagat Singh (3). The 
agreement in question does not confer or 
transfer any rights in favour of the res- 
pondents. It merely states that these 
rights already vest in them from the date 
of the acquisition of such rights by the 
appellant and the agreement to transfer 1s 
notin respect of the tenancy rights but 
in respect of the proprietary rights. As 
a fact it has been found by the District 
Judge that the proprietary rights have 
already vested in the appellant and by 
virtue of contribution made by them to 
the purchase price the respondents have 
already become joint proprietors. A mere 
agreement to have mutation effected in 
respect of the proprietary rights does not 
make the agreement void under s. 19. 

A minor question raised by the learned 
Counsel is that the trial Judge should 
have awarded proportionate costs to the 
respondents, but he gave full costs because 
he considered that substantially the res- 
pondents had won the case, and the matter 
does not appear to have been agitated 
before the District Judge. I dismiss this 
appeal with costs. 

D. Appeal dismissed. 

(1) 6 Lah. 536; 92 Ind. Cas. 268; A I R 1926 Lah. 14; 
7 Lah. L J 548. 

(2) 11 Lah. 685; 126 Ind. Oas. 523; A I R 1930 Lah. 
835; 32 P L R 185; Ind. Rul. (1930: Lah. 747. 

(3) ALR1932 Lah. 32; 131 Ind. Cas. 101; 32P L 
R 879; Ind. Rul. (1931) Lah. &69. 
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First Civil Appeal No. 65 of 1930 
April 17, 1936 
Davis, J.C. AND Loso, A.J. C. 
MULCHAND BASSARMAL— APPELLANT 
versus 


DEVIGIR MOTIGIR—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 92— Con- 
struction of—Constructive trustee intermeddling with 
charitable property — Suit to restrain him from 
alienating it—Relief,if falls within s. 92, cl. (b)— 
Pleadings—Plaint determines nature of suit—Words, 
‘such further or other relief’ in s. 92 (h), meaning of— 
Permission and prohibition—Prayer for prohibiting 
sale of property—Whether falis within cl. (h). 

The provisions of s. 92, Civil Procedure Code, are 
provisions of a restiictive nature, and therefore they 
must be construed strictly. 

The nature of the suit is determined by the allega- 
tions inthe plaint and not by the contentions in the 
written statement. It is trues. 92 does not apply to 
the case of actions or suits relating to charities which 
are brought against third persons, namely to the case 
of a trustee, for a charity bringing a suit to recover 
property belonging to the charity. But ifthe relief 
is claimed against persons who are constructive 
trustees, who have intermeddled with the charitable 
property and made themselves trustees then the 
action is within the section. Narayan v. Vasudeo (9) 
and Narsidas v. Ravishanker (10°, relied on. 

Ths plaintiff, a skewak of a temple, alleged that the 
defendants were trustees and in a suit on behalf of 
himselfand other shewaks prayed for a declaration 
that the property in suit was a public charitable pro- 
perty and there wes als) a prayer to restrain the 
trustess from alienating the land or any portion 
of it: - : 

Held, that the relief fell within s. 92, cl. (h) and 
hence sanction under the section was necessary. 

The words “such further or other relief" in el (A) 
do not imply necessarily some reliefin addition to 
the reliefs specified in cls.(@) to (g), for, todo so 
would be to permit a fraud upon the sectionand to 
place upon the words of cl. (a) a limitation, not 
intended by the legislature. The word “or” at 
tneend of cl. “(g) is used in the disjunctive sense. 
It is true that cls. (a) to (f) contemplate the existence 
of a trust, and that cl. (g) refers to the settling ofa 
scheme, but cl. (h) clearly indicates a relief which 
while falling under this clause does not fall under any 
of cls. (a) to (g). A prayer asking that trustees be 
restrained from alienating trust property is included 
within cl. (A). 

“Permission” and “prohibition” are generally re- 
garded as supplementary terms, and it is not unreasor- 
able to hold that while a prayer asking for permis- 
sion tosella trust property falls within cl (f), a 
prayer asking that property should not be permitted 
to be sold falls within the provisions of cl. (A). 


Mr, Fatehchand :Dharamdas, for the Ap- 
pellant. 


dent. 


Davis, J. C.-—This is an appeal against 
ihe judgment of the learned Additional 
Judicial Commissioner (vir. R. B. Milne) 
in which he dismissed the suit of the 
appellant on the ground that it was a 
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suit to which the provisions of s. 92 
Civil Procedure Code, applied end that 
the requisite parmission required by that 
section had not been obtained. The suit 
related to Survey No. 4, Survey Sheet K-15 
in the Lyari Quarter, and Survey No. 9 
in the same quarter which was described 
as an annexe to Survey No.4 and the 
property of a public charitable trust ai- 
leged to be a temple dedicated to ihe 
goddess Kali. The history of these two 
plots, as far as this suit is concerned, starts 
from the year 1875 when they were entér- 
ed in the nams of one Chodisgir as the 
poojari of the temple. Chodisgir died and 
he was succeeded by one Motigir who was 
his chela and who, after Chodisgir’s death 
worked as ths pvojari of the temple. This 
Moligir died in 1909 leaving behiad him 
his son Devigir and a widow Jamna Bai. 
Itis this Devigir whois the defendant. in 
this suit. l 


Itis alleged that this Devigir and -his 
mother fraudulently and surreptitiously gct 
the name of Devigir entered in Govern- 
ment Registers as the owner of the land, 
applied to the City Deputy Collecior - for 
sub-division of the land into small plots 
and for ccnversion of some of these plots 
into building sites, and then in the year 
1919 attempted to assert their: full pro- 
prietary rights in plot No.4 and entered 
into a contract of sale of a part thereof. 
It is' alleged that as late as -February 1928 
as the defendant again asserted his full 
proprietary rignis-in this plot No. 4 and 
executed a mortgage-deed for A part 
thereof, and entered into a contract for 
the sale of another part. The -plaintiff 
Mulchand Bassarmal describes himself as 
a shewak of the Kalankote temple and 
he files this suit on behalf of himself and 
other shewaks. They ask fora declaration 
that the property comprising of Survey 
No. 4, Sheet K-15, Lyari Quarter and 
Suivey No.9, Sheet K-15, Lyari Quarter, 
is “a public charitable property,” and that 
neither the defendant nor anyone else is 
entitled to alienate the same, and they 
ask for an injunction restraining the defen- 
dant from selling the same or any portion 
thereof io any person. E 2%. 


In reply tke defendant ‘contended that 
plot No. 9 in hisown private’ property and 
that he is not merely a pvojari. He also 
contends that plot No.4 is his private 
properly, and he traces his ownership in 
each case. from Chodisgir who, he declares 
was full owner of ‘the plots and had. full 


. 
~ 
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proprietary rights therein. We are con- 
cerned, however, in this appeal only with 
the preliminary issue as to whether the 
provisions of s. 92, Civil Procedure Code, 
do or do not apply to this suit. It is 
contended in appeal that £. 92, Civil Proce- 
dure Code, does not apply because the relief 
claimed is not one of the reliefs falling 
within cls. (a) to (h), s. 92, Civil Procedure 
Cede. The respondent principally relies 
upon a judgment of this Court reported in 
Fakir Mohammad Nanji v. Agha Khan, 
126 Ind. Cas. 49 (|), and the learned 
trial Judge held that this case was on all 
fours with that case, and as the suit in 
that case was dismissed, so in this case he 
dismissed ihe suit. It is clear that the 
provisions of s. 92, Civil Procedure Code, 
are provisions cf a restrictive nature 
and therefore they must be ecnstrued 
strictly : 

“Section 92 restricts the powers of an indivi- 
dual to bring 9 suit of a particular nature with- 
out observing certain formalities, and therefore 
when a point is.taken that a jarticular suit is 
of a nature coming within the provisions cf that 
section, before the Court can bar the suit 
for want «f necessary sanction, the (cut must 
be satislied that the suit comes within the ac- 
tual four corners of the section: Nilkantha Devrao 
Nadkerny v. Ramkrishna Vithal Bhat (2).” 

Now, s. 92, Civil Procedure Code, bas been 
the subject ef much discussion end. re- 
port, but itis now generally agreed that 
the provisions of s. 9, Civil Prcecedure 
Code, apply. cnly to two classes of cases: 
(1). where there is, any alleged breach of 
any express or constructive trust for public 
purposes of a charilable or religious nature, 
or (2) where the directions of the Court are 
deemed necessary for the administration 
of any such trust; and, furtkermore, in 
order that the suit should fall within s. 92, 
Civil Procedure Code, any one of more of 
the reliefs of the nature prescribed in 
els. (a) to (2) of the section must be the 
subject cf the prayer. If there is no 
alleged breach of any express or construc- 
tive trust for public purposes of a charit- 
. able or religious nature, or if the directions 
_ of the Court are not deemed necessary, 
.the suit will not fall within s. 92, Civil 
Procedure Code. But even ifthe suit be 
‘under one of ihe two classes hereinbefore 
described, it will not fall within the 
provisions of e. 92, Civil Procedure Code, 
unless one or more reliefs prescribed in 


(1) 126 Ind. Cas, 49; ATR 198) Sind 204; Ind. Rul. 
(1830) Sind 225, 
(2) 46 B 101; 64 Ind. Cas. 353; A IR 1925 Bom. 67; 
8 Bom, L R 876, 
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c's. (a) to (h) are asked for. For instance, 
if there be an alleged breach of an express 
or constructive trust relating to public 
purposes of a charitable or religious 
nature and the relief prayed for is 
only a declaration, the provisicrs of 
s. 92, Civil Procedure Code, will not apply. 
In Miran Bakhsh’ v Allah Bakhsh (3), it 
was held in a suit for declaration thet 
a certain land attached to ashrine was 
wakf, that it was not a suit within the 
provisions of s. 92, Civil Procedure Cade, 
In another suit before the same High 
Court, however, Parasram v. Santram (44 
ihe learned Judges appear to have gone 
further for not only did they held that 
{he suit in which a declaration was csked 
for did not fall within the provisions of 
s. 92, Civil Procedure Code, but they appear 
to have held that where in addition to the 
declaration an injunction was granted res- 
{raining the defendant from devoting the 
property in suibto purposes other than 
religious and Charitable, the suit also did 
not fall within the provisions ofs. 92, 
Civil Procedure Ccde, presumably because 
ihis relief did not fall under any one of 
ele. (a) to (k). 


In Ganpat Poojari v. Kanaiyalal Marwari 
(5), the learned Judge held that the prayer 
fora permanent injunction restraining the 
defendant from obstructing the general 
public in going tothe place of pooja did 
not fall within the provisions of s. 92, Civil 
Procedure Oade, because this reliefis not 
cne of the reliefs contemplated by ihe 
section. In the case before us, however, the 
relief asked for is not only a prayer for a 
declaration, but there is also a prayer that 
the defendants be restrained from alienat- 
ing the land or any portion thereof. And 
the only question therefore to be consider- 
ed is whether this prayer in effect falls 
within any of cls. (a) to (A), s. 92, Civil Pro- 
cedure Code, for, whilst it is true that 
the section must be construed strictly, it 
must not he construed in such a way that 
a fraud is perpetrated .upon the section 
itself : Mufti Ali Jafar v. Fazal Hussain 
Khan (6). The appellant in this case re- 
lied in the first instance upon the casein 


3) 8 Lah. 111; 49 Ind. Cas. 756; A I R 1927 Lah, 
350; 28 P L R 486. l 

(4) A IR 1929 Lah. 740; 120 Ind. Cas. 161; Ind 
Rul. (1930) Lah. 1. 

(5) AIR 1933 Pat. 246; 145 Ind. Cas, 294; 14 P L T; 
768; 6 R P 185; 13 Pat. 65. 

(6) 41 A 622; 67 Ind. Cas, €59, A I R 1922 All. 319 
20 A L J 557. 
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Abdur Rahim v. Abu Muhammad (7), and 
it was contended that the suit did not 
fall within s. 92, Civil Procedure Code, 
because it was a suit against third par- 
ties, but, in our opinion, if is the plaint 
and not the written statement that de- 
cides the nature of the suit, and here it is 
clear that the suitis against the defen- 
dant as a poojari or trustee. 

Briefly, it may be said that the case in 
Abdur Rahim v. Abu Muhammad (7), ia locus 
classicus, for two decisions : firstly, that all 
suits founded upon any breach of trust 
for public purposes of a charitable or reli- 
gious nature irrespeclive of the relief 
sought, do not fall within s. 92, Civil Pro- 
cedure Code and secondly, that cl. (A) 
“granting such further or other relief as the 
nature of the case may require” is to be 
interpreted ejusdem generis with the other 
clauses so that a suit against strangers to 
the trust property, or, as it is generally 
put, a suit against third parties, does not 
fall within the provisions of s. 92, Civil 
Procedure Code: Abdur Rahim v. Abu 
‘Muhammad (7), at p. 530*. 

But it was argued before us that a suit 
will not fall under s. 92, Civil Procedure 
Code, unless it js admitted by the defen- 
dant that the property is trust property, 
for s. 92, Civil Procedure Code, presupposes 
that an express or constructive trust for 
public purposes of a charitable or religious 
nature exists; and reliance is placed upon a 
judgment of the Nagpur High’ Court in 
Kisan Vithoba Sali v. Shriram Tukaram (8). 
But it appears to us that this statement is 
too general a statement, for the nature of 
the suit is determined by the allegations in 
the plaint and not by the contentions in the 
written statement. Itis true, it has been 
held that s. 92, Civil Procedure Code does 
not apply to the case of actions or sults 
relating to charities which are brought 
against third persons, namely to the case 
of a trustee, for a charity bringing a suit 
to recover property belonging to the charity. 
But if the relief is claimed against persons 
who are constructive trustees, who have inter- 
meddled with the charitable property and 
made themselves trustees, then the action 
is, within the section. Authority for this is 


(7) 80 Bom. L R 774;108 Ind. Cas. 361; A IR 1928 
PO 16,551 A 96; 55 O §19;9P LT 65; IL T 40 
Cal. 19; 27 L W 339; 32 O W N 482; 26A LJ 464; 34 
ML J 609; 48 CLJ 55 (P 0.) 

®© ATI R1934 Nag, 277; 153 Ind. Cas. 496; 7 R N 
137. 
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to be found in Nerayan v. Vasudeo (9) and 
Narsidas v. Ravishankar (10), at p. 1441*. 

In this case, the plaintiff alleges that the 
defendants are trustees and not seek to 
recover the property. The plaintiff seeks a 
declaration that the defendants are trustees 
and for an injunclion restraining them from 
alienating the trust properly. We do not 
think, therefore, that it can be contended 
that the case is against strangers or third 
Parties, and for that reason does not fall 
within the provisions of s. 92, Civil Pro- 
cedure Code. In order to determine the 
jurisdiction of the Court, the plaint and 
not the written statement should be looked 
to. In Khursaidt Begam Y. Secretary of 
State (11), the Court held that a suit to 
establish the existence of a trust itself 
where the whole question involved is whe- 
ther such a trust exisis or not, was not 
within the purview of s. 92, Civil Procedure 
Code. This decision is in line with those 
decisions which hold that a suit merely for 
a declaration that a trust exists withcut any 
of the reliefs asked for falling within 
cls. (a) to (g) is not within the purview 
of s. 92, Civil Procedure Code. 

The case in Khursaidi Begam v. Secretary 
of State (11), is merely another authority 
for the proposition that where the purpose 
of the suit is to establish the existence of 
the trust itself, and the whole question 
Involved is whether such a trust exists or 
not, s. 92, Civil Procedure Code, is inappli- 
cable. In Nilkantha Devrao Nadkerny v. 
Ramkrishna Vithal Bhat (2), already refer- 
red to, the Bombay High Ccurt held that it 
was not sufficient for one suit to bear a 
general resemblance to another which falls | 
within s. 92, Civil Procedure Code, for the 
one suit algo to fall within the section. It 
is not sufficient for one suit to be some- 
what akin to another suit falling within 
the provisions of s. 92, Civil Procedure Code, 
to bring the one suit, in the language . of 
English lawyers, within the equity of the 
statute, but a suit must clearly satisfy 
conditions within the purview of s.-$2, Civil 
Procedure Code, before it falls within the 
section, and the Court held that where the | 
purpose of a suit was to obtain a declara- 
tion that a trustee was not a trustee prop- 
erly appointed, and an injunction restrain- 
ing him from seling in that capacity, it 

(9) 26Bom.L R 950; 86 Ind. Cas. 490; AIR 1924 
Bom. 518. 
= aoe Bom. L R 1435; 128 Ind. Cas. 891; A IR 1931 

Om. A 

(11) 5 Pat. :39; 94 Ind, Cas. 433; A I R 1926 Pat. . 
321; 7 P L T 679. 

*Page of 32 Bom, L. R,—[Ed.] 


1936 


could not be said that it was a suit for the 
removal of the trustee within the provisions 
of cl. (a), or for relief within the provisions 
of cl. (h), thus differing from the Madras 
High Court in Subramania Pilldi v. 
Krishnaswamy Somayajiar (12). 

It does not appear then that it can be 
said that s. 92, Civil Procedure Code, does 
not apply to this suit because it is a suit 
against strangers or because it is a suit 
merely for declaration that a trustee exists. 
Although the plaintiff prays for a deciara- 
tion that the property is trust property, he 
prays for something more; he prays for an 
injunction restraining the defendant from 
alienating ihe same or any partion thereof. 
There remains to be considered, therefore, 
only the question whether this relief is a 
relief of the nature described in cls. (a) to 
(h). If it is, then it appears that s. 92, 
Civil Procedure Code, applies; if it is not, 
then it appears to us that s.92, Civil Trs- 
cedure Code, does not apply. 

Now, if is argued that s. 92, Civil Pro- 
cedure Code contemplates a trust in exist- 
ence, and that unless the existence of this 
trust is admitted, s. 92, Civil Procedure 
Code, will not apply. Therefore, if this 
argument be accepted, a plaintif cannot 
come and ask at the same time for a 


declaration that a certain property is trust. 


- property, that certain persons are trustees 
and that the relief of the nature contem- 
Plated by s. 92, Civil Procedure Code, 
should be granted. 
to bring a suit for a declaration, and 


having got that declaration to bring another 


Suit based upon that declaration. This 
however, would be to induce a multiplicity 
of proceedings which we cannot think was 
within the contemplation of the legislature, 
or is necessary for a reasonable interpre- 
tation of s. 92, Civil Procedure Code. And 
indeed if we accept the argument, as we 
do, that the nature of the case is to be 
determined by the plaint and not by the 
written statement, very little difficulty 
arises.and the plaintiff can do the reason- 
able thing that is. to say, he can come to 
Court, and in one suit ask for a declaration 
that the trust exists and for such other 
reliefs within cls. (a) to (h) as circum- 
stances make appropriate. And as we can- 
not accept the argument that s. 92, Givil 
Procedure Code, does not come into opera- 
tion until the existence of a trust is 
admitted, so we cannot accept the argu- 
ment that cl. (4) cannot ceme into operation 


(12) 42 M 668; 53 Ind. Cas. 605: AI R 1919 Md, 139: 
26 M LT 143; (1919) M W N 592, Jý 
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unless one of the reliefs within cls. (a) to 
(g) is also asked for. In this case, for 
instance, itis prayed that the defendants 
as trustees be restrained from alienating 
the trust property. Trere would be no 
doubt that if the plaintiff had prayed for 
authority that the whole or any part of the 
trust property be let, sold, morigiged or 
restrained, that relief would fail within 
cl. (f). But itis argued that if he prays 
that a trustee be restrained from letting, 
selling, mortgaging or exchanging the 
whole or any part ot the trust property or 
prays, as in this plaint, that the trustee be 
restrained from alienating the trust prop- 
erty or any part thereof, tha relief prayed 
for will not fall under ci. (h). But cl. (h) 
must have some meaning and some pur- 
pose. 

We cannot accept the argument that 
the words “such further or other. relief” in 
cl (h) imply necessarily some relief in 
addition to the reliefs specified in cls. (a) 
to (g), for, to do so would be to permit a 
fraud upon the section and to place upon 
the words of cl. (a) a limitation, we do 
not think, was intended by the legislature. 
Tne word “or” at the end of cl. “(g)” is 
used in the disjunctive sense. It is true 
that cls. (a) to (f) contemplate the existence 
of-a trust, and that cl (g) refers to the 
settling of a scheme, but cl. (h) clearly 
indicates a relief which while falling under 
this clause does not full under any of 
cls. (a) to(g). We ourselves see no reason 
why there should not be included within 
cl. (h) a prayer asking that trustees be 
restrained from alienating the trust prop- 
erty. 

We have, therefore, come to the con- 
clusion that the relief asked for falls 
within cl. (A). s. 92, Civil Procedure Code, 
and that, therefore, sanction under s. 92, 
Civil Procedure Code, is necessary, Mr. 
Kimatrai, for the respondent relied largely 
on the case in Subramania Pillai v. 
Krishnaswamy Somayajiar (12). This case 
uppears to stand very much alone and was 
discussed and differed from by Sir Norman 
Macleod, C. J. and Shah, J.in the case in 
Nilkantha Devroo Nadkerny v. Ramkrishna 
Vithal Bhat (2). The suit in the Madras 
Case was in effect a suit for a declaration 
that the person sued was not a trustee, and 
itis arguable, as the learned Judges of 
the Bombay High Court argued, tnat a 
prayer for a declaration that the persona wis 
not a trustee was not for the removal of the 
trustee, but for the removal of a persoa who 
was net atrustece and was not, therefore, a 


WR 
relief falling under cl. (a) cr cl. (h) es tLe 
leaned Judges of the Madras High Court 


a 


heid. 
__There is, in this case, the alleged breach 
of an express or constructive trust created 
for public purposes of a religicus nature, 
and there is a prayer for a declaration and 
consequential relief falling within cl. (A). 
As the learned Judge said in Fakir 
Mohammed Nanji v. Agha Khan (1), when 
the breach of a charitable or religious 
trust is alleged, the relief sought must 
necessarily be such as to repair the 
breach and to prevent its continuance. 
The reliefs described in cls. (a) to (g) are 
of that nature and in consequence the 
' learned Judge held that an injunction to 
restrain the defendants from continuing to 
act contrary to the trust, or to continue to 
commit breaches thereof, fell within the pur- 
view of cl. (A). “Permission” and “prohibi- 
tion are generally regarded as supplement- 
ary terms, and itis not unreasonable to hold 
that while a prayer asking for permission to 
sell a trust property falls within cl. (f), a 
prayer asking that property should not be 
permitted to be sold falls within the pro- 
visions of cl. (h) We, therefore, confirm 
the judgment ofthe learned Judge below, 
and dismiss the appeal with cosis. l 
N. Appeal dismissed. 
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_ CALCUTTA HIGH COURT . 
Criminal Appeals ee 488, 489 and 490 of 
a +e May 14, 1936 
CUNLIFFE AND HENDERSON, JJ. 
-j NETAI CHANDRA. JANA 
Spa AND OTHERS——APPELLANTS 


ee VETSUS 

HMPHROR—Oprosits Party 
_ Bengal Suppression of Terrorists Outrages Act (XII 
of 1932), ss. 25, 3—Scope of — Prima facie case of 
murder disclosed~Local Government, if can direct 
trial by Special Magistrate — J urisdiction—Opinion 
of accused—Wetght of—Hearing of appeals against 
convictions under Act—High Court's powers—ZInter- 
pretation of Statutes — Statute curtailing personal 
liberty—Construction in favour of subject. 

Section 25, Bengal Suppression of Terrorists Out- 
rages Act does not empower the Local Government to 
order a trial before a Special Magistrate where a case 
of murder is prima facie disclosed by the prosecution 
evidence, 

Per. Henderson, J.—An opinion of the Local Govern- 
ment merely that an accused person had ccmmitted 
an ofience nct punishable with death would not give 
jurisdicticn to appoint a Special Magistrate to try 
him. “The Local Government do not have it in their 
power to decice finally thet a particular accused 
ae hes not ccrrmitted an offence punishable with 

Sain, 
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The only persons capable of weighing the respec- 
tive adventages or disadvantages of trial before 
different tyres of tribunals are the accused persons 
themselves and it is only their opinion in the matter 
which is entitled to any serious consideration. 
[p. 165, col, 1.] 

The Judges of the High Court in hearing appeals 
from convictions for offences under the Bengal Sup- 
pression of Terrorists Outrages Act retain their full 
rights of procedure and their full rights of alteration 
or acquittal. They would therefore act as they 
would act in similar circumstances in an ordinaly 


appeal. 

A statute which curtails personal liberty should 
be construed most strictly and, ifanything, in favour 
towards the subject. 


Messrs. Manmathanath Das Gupta (‘in 
No. 488, J. C. Gupta, Purnendu Chaudhuri 
(in No. 489) and Sailendra Mohan Das (in 
No. 490), for the Appellants. 

Messrs. S. M. Bose, Jitendra Mohan 
Banerji and Birendra Chandra Nag, for 
the Crown. 


Cunliffe, J—These are 9 appeals from 
convictions and sentences passed by a 
Special Magistrate sitting at Hoog).ly: -The 
accused persons were put upon their trial- 
on a number of different charges. They: 
included, conspiracy to engineer a rising 
against the Government, conspiracy to ccm- 
mit offences under the Arms Act end, as 
to five of them, charges of ccmmiiting 
dacoity in furtherance of the aims atiribut- 
ed to the terrorist movement. On the ap- 
peal being opened, a preliminary point wes 
put forward by Mr. Gupta, Senior Counsel 
for the appellants, with which tLe other 
Advocates for the appellants associated 
themselves. This point was directed to an 
attack upon the jurisdiction of the learned 
Special Magistrate, having regard to ihe 
case advanced by the Crown against the 
five appellants implicated directly in the 
dacoity. It was contended that these five 
persons with regard to the dacoity were 
originally charged, not under s. 395 of the 
Code, but under s. 396, the difference be- 
tween the two sections being that the latter 
section, namely s. 396 is the provision in 
the Code which deals with the class of 
dacoity in which a murder has taken place. 
It was further argued that although at the 
trial the charge under s. 396 was dropped 
and the lower charge substituted, never- 
theless, the substantive case for the Crown 
advanced against these five pecpie wes of 
such a character that if it were true (which 
was of course denied by the cppellanis), 
they ought to have been placed upcn their 
trial for dacoity with murder. 

The gravamen of this argument is based 
upon tLe wording of s. 25, Bengal Sup- 
pression ci Terrcrists Outrages Act, 1982; 
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the section uñdėr which the Special Magis- 
trate was empowered to try the case. 
think it will be convenient if I set out that 
section. It runs as follows :-— 

“Where in the opinion of the Local Government or 
of the District Magistrate, if empowered by the 
Local Government in this behalf, there are reasoa- 
able grounds for believing that any person has 
committed a scheduled offence not punishable with 
death (these are the important words “not punishable 
with death”) in furtherance of or in connection with 
the terrorist movement, or an offence punishable 
under this Act, or under s. 6, Bengal Criminal Law 
Amendment Act, 1930, the Local Government or 
District Magistrate as the case may be, may, by crder 
in writing, direct that such person shall be tried 
by a Special Magistrate.” 


Our attention was called to parts of the 
evidence produced before the learned 
Special Magistrate. This evidence showed 
ihat by reason of the dacoity two lives were 
lost owing to the action of the five ap- 
pellants to whom I have referred. The 
prosecution maintained that as participa- 


tors in the dacoity, the five appellants had. 


provided themselves with cotton, wool and 
also with a bottle of chloroform. It was 
said that by means of the chloroform ap- 
plied to this cotton wool, these five accused 
asphyxiated the two persons who lost their 
lives, for the purpose of enabling tke rob- 
bery to be committed. If that were correct, 
say the appellants, the crime which they 
committed was one which was certainly 
punishable by death under s. 396. It is 
further suggested that for the sake of con- 
venience or for some other purpose, the 
Local Government directed that this trial 
should take place before a Special Magis- 
trate rather than before a Court consist- 
ing of three Judges sitting together which 
it is said is the proper tribunal to try 
cases of this character. The answer made 
by the Crown to this argument is, firstly, 
that the language of the section shows that 
it is the opinion of the Local Government, 
erroneous or not, which is to govern trials 
under the special procedure and, secondly, 
that even if thisis not so, the facts dis- 
closed in the prosecution case do not reveal 
a true case of murder at all. I may say 
at once that it has always been a canon of 
the construction of the type of statute which 
curtails personal liberty that it should be 
construed most strictly and, if anything, 
inclining in favour towards the subject. 
A wholesome canon, I think, and a princi- 
ple which ought to be rigidly enforced in 
this Court, more especially when we con- 
sider that in this country we have no 
major Act such as habeas corpus upun 


4 


our statuie book. 
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Now, if we examine s. 25 closely, we. 
find that the opinion of the Local Govern- 
ment before cases may be allotted to a 
Special Magistrate has to be taken upon 
several points. The first point is that there 
must be reasonable grounds for believing. 
that a scheduled offence has been commit-- 
ted. A scheduled offence is that type of 
offence which, as far as this Act is concern-. 
ed, ig enumerated in the schedule to the 
Act. Section 2 of the Act lays this down; 
and the offences charged in the Court be- 
low are clearly within the ambit of the 
schedule in question. The next point. 
upon which the Local Government is re- 
quired to give a preliminary opinion is 
whether the offence alleged to have been 
committed is one which is punishable with. 
death. And the third and the last view- 
which the Local Government has to express 
is, that the offences put forward by the 
prosecution must have been committed in 
furtherance of or in connection with the ter-. 
rorist movement. l 
Now, as I read the section, it empowers 
the Local Government to appoint a special 
Magistrate to try only those offences ofa 
terrorist nature contained in the schedule 
which are not punishable by death. But 
it does not give power to the Local Govern- 
ment to send for trial before a Special 
Magistrate, an offence which is punishable 
by death. It is interesting to note that 
in another Act contained in the Manual of 
legislation which has been handed to me, 
in which are included a number of these 
special statutes demonstrating the scheme | 
adopted by the authorities to deal with the 
terrorist movement, (I refer to the Bengal 
Criminal Law Amendment Act of 1925) that 
there is provision for the trial of persons 
who are said to have committed offencés 
under a schedule which resembles 
very closely Sch. 2 to the Suppression 
of Terrorist Outrages Act schedule, but 
without the qualification introduced into 
ihe subsequent Act that they are offences 
not punisnable by death. Under the pro- 
visions of the 1925 Act a person who has . 
committed an offence punishable by death 
has the right to be tried by a tribunal of 
three Judges with senior qualifications. This 
is laid down in s. 4 thereof. We were in- 
vited therefore to say that the appellants 
could legally insist in the circumstances 
on being tried before such a tribunal rather 
than by a Special Magistrate who, accord- 
ing tos. 24, Bengal Suppression of Terro- 
rist Outrages Act of 1932, need only be 
a Magistrate of the Kirst Class oy a Presi- 
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dencey Magisirale who has exercised his 
powers assuch for a pericd cf not less then 
4 years. 

As to ike argument advanced by the 
Crown that, on a reasonable consideraticn, 
the facts disclosed in the prosecuticn case 


here do not disclcse an offence on the part. 


of the five perscns which amounts to dacoity 
with murder, I cannot eccept it. It weuld 
be improper for me to go with sny parti- 
cularily into the evidence but I shall merely 
say this that, prima facie, if for the pur- 
pose of committing a crime ithe per- 
sons who wish to ecmmit that erime suc- 
cessiully make an attack upon their victims 
which results in death directly caused by 
that attack, prima facie it seems to me 
that a case of murder has been set up. I 
have no intention of giving illustrations of 
this principle; but if it were necessary, I 
could do so. I therefore answer the con- 


tention put forward by the Crown at the’ 


risk of reiteration in ihis way, thats. 25 
does not empower the Local Government to 
order a trial before a Special Magistrate 
where a case of murder is prima facie dis- 
closed by the prosecution evidence, and 
secondly, that I do not agree that this 
offence, according to the prosecution case, 


is anything less than prima facie murder,. 


as far as the five persons implicated are 
concerned. Holding this view of the law, 
the question remains: What have we power 
to do? I notice that the Bengal Suppres- 
sion of Terrorist Outrages Act, which is a 
loca] Act, has a supplement, in the form of 
an All-India Statute which deals inter alia 
‘+ with the right of appeal from the deci- 
- gions of the Special Courts which function 
under the local special legislation. Sec- 
tion 3, Supplementary Act, sub-s, (2), runs 
as follows: 

“An appeal under subs. (1) which provides for 
an appeal to this High Court shall be presented 
within thirty days from the date of the sentence and 
shall be disposed of by the High Court in the 
manner provided in Chap. XXXI of the Code of the 
hearing of appeals.' 

(The reference to the word Code there, 
or rather I should say its definition, is that 
the Code means the Code of Criminal Pro- 
cedure.) Now, I believe that the intention 
of the persons who framed that section 
which relates solely io procedure and is, 
therefore, one in which I can safely con- 
sider the intenticn of the framers was that 
this Court when hearing appeals in such 
cases chould hear them in the ordinary way 
and with ike ordinary pcwers which the 
appellate side of this Court has been given 
by Chap. XXXI, Criminal Procedure Cedo, 
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It seems to me that if we were not, by 
ihe language of the section, endowed with 
ihe full powers of an Appellate Court under 
the Code, our powers, if they had been cut 
down, would necessarily have to be defined, 
and defined strictly. But in my view the 


ordinaiy meaning of the language used in 


the section is that in hearing this class of 
appeals we retain our full rights of proce- 
dure and our full righis of alteration cr 
acquittal, unless there is scme specific 
languagein some partof these Acts to which 
my attention has not been called which 
qualifies those rights. 

We propose, therefore, to act as we 
should act in similar circumstances in an 
ordinary appeal. We think that the right 
course to adopt will be to set aside the con- 
victions and sentences passed by the learn- 
ed Special Pcwer Magistrate. We are not 
forgetful ihat the argument based upon 
the construction to bs put upon s. 25 was 
only “advanced on behalf of five of the ap- 


pellanis and could only have been advanc- 


ed on the facts of the case in favour of 
these five persons. Nevertheless we think that 
it would not be in the public interest, if we 
did not include in our order setting aside the 
convictions and sentences those four other 
appellants who, according tothe case for 
the Crown, were closely associated with the 
five persons said to have been involved 
actively in the murder which the dacoity 
involved. It would be creating an invidious 
position were we merely to confine our order 
to the first five appellants, and one can 
imagine that it would be still more embar- 
rassing if we dealt with the appeal with 
yegard only to the remaining four. We 
shall, therefore, include all the appellants 
in the order which I have just passed. 
There will be no order for bail; but we give 
Jearned Counsel for the appellants leave 
to re-apply to us within 10 days with notice | 
to the Crown. Meanwhile the appellants 
will be treated as under-trial prisoners. 
We propose. to extend the time for the bail 
application to 10 days from the date of the 
above final signature. o. 
Henderson, J.—A preliminary objection 
has been taken on behalf of ihe appellants 
before us which raises the question whether 
in acase where the prosecution evidence, 
if true, discloses an offence punishable with 
death, the Local Government has jurisdic- 
tion to appoint a Special Magistrate under 
the provisions of s. 25, Bengal Act XII 
of 1932. The question is not only a very 
difficult one butis also of tke utmost im- 
portance not only to the publicin general 
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but to all those who are connected in any 
way, either directly or indirectly, with the 
trial of persons charged with committing 
offences in furtherance of the terrorist 
movement. On behalf of the Crown the 
learned standing Counsel met this objec- 
tion by arguing thatthe opinion of the 
Lozul Government in the matter is decisive 
and cannot be called in question. Now, 
it would be very difficult tosay that the 
opinion of the local Government that the 
accused person has committed a certain 
offence cannot be called in question ; be- 
cause if that suggestion is rigidly followed 
out, a conviction must automatically follow 
and a Magistrate, as soon as he acquits an 
accused, is calling that opinion in ques- 
tion in the most emphatic manner possible. 
Inmy opinion the important words are “in 
furtherance of or in connection with the ter- 
rorist movement.” I certainly agree that 
it is not open tothe appellants to suggest 
before us that this particular crime was 
not committed in furtherance of or in con- 
nection with the terrorist movement. But 
I should certainly not be prepared to go 
so far as to say that the opinion of the 
Local Government that they have committed 
a certain offence cannot be called in ques- 
tion. It is also clear that an opinion of 
the Local Government merely that an ac- 
cused person had committed an offence not 
punishable with death would not give 
jurisdiction to appoint a Special Magistrate 
to try him. But in any view of this parti- 
cular matter this is not the real point. 
The objection really goes much deeper than 
that and is to the effect that the section it- 
self by its terms does not empower the 
Local Government to appoint a Special 
Magistrate to try a case of this kind. 

Now, the objection, if sound, is a Der- 
fec:ly reasonable objection. If the appel- 
lants are said to have committed an offence 
punishable with death they would ordinarily 
be entitled toa trial by a jury or, ab any 
rate, IM view of certain special legislation, 
by three Commissioners. They are at 
liberty to attach any value they please to 
such a privilege, if it be a privilege. It is 
of course very easy to say or to suggest 
that the procedure adopted in this case is 
really tothe advantage of the appellants ; 
because the greatest risk they run is that 
of a sentence of 7 years’ imprisonment. But 
if seems tome that the only persons cap- 
able of weighing the respective advantages 
or disadvantages of trial before different 
types of tribunals are the accused pre- 
sons themselves and it.is only their opinion 
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in the matter which is entitled to any 
serious consideration. The objection 1s not 
one that would be taken ina light-hearted 
manner. Indeed in the course of the per- 
sent argument, we pointed out to Mr. 
Gupta the risks that his clients would 
run in the event of our giving effect to 
this objection; but after consulting the 
learned Advocates instructing him he in- 
formed us that in his opinion the objec- 
tion ought to be pressed. In such circum” 
stances, in my judgment, if the appellants 
can show that the order was made without 
jurisdiction they are then entitled to de- 
mand any appropriate relief whica w2 have 
it in our power to give them. 

Now, Lentirely agree with my learned 
brother that, if the appellants are to be 
deprived of the right of trial before a jury 
or before Cemmissioners to which they at- 
tach a certain value, the words depriving 
them of that right must be absolutely clear 
and specific. I can find no such words in 
this section. In considering the intention 
of the legislature we cannot close our eyes 
to the fact that special legislation was 
passed to provide for the trial of serious 
ofences including offences punishable with 
death. There can also be no doubt that 
the Special Magistrate has no power to 
try such an offence. I should, therefore, find 
it very difficult to believe that the intention 
of the legislature was to give the Local 
Government power to ignore the most 
sarious part of the crime altogether simply 
to give jurisdiction to a Special Magistrate. 
Another difficulty is that it would imply 
that the Local Government have it in their 
power to decide finally that a particular ac- 
cused person has not committed an offence 
punishable with death. ‘There is no such 
power clearly conferred upon them and I 
find it impossible to say that they ae 
the right to send a case of this kind to ba 
tried bya Special Magistrate. For these 
reasons, particularly because | there is nọ 
specific provision for empowering a Special 
Magistrate to deal with this typ; of C488; 
1 agree that the order made was without 
jurisdiction. 

ena hat orders 

ine is what oraer 
eer ough’ to pass. We are then con- 
fronted with another very ditticult question, 
that isto say, what powers we have, sit- 
ting to hear appeals from the decision of 
a Special Magistrate. Taat Da, vee 
determined by sub-s. (2), s. 8 of Act 2 
of 1932 and the decision rests upon the 
meaning to be given to the words “in the 


question waich we have to 
we can and what 
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manner.” Those words might apply mere- 
ly to procedure or go further and apply 
to the method in which the appeal is to 
be disposed of. I think it might be argued 
with some show of reason that the natural 
interpretation of thcsa words would be that 
the Court in the exercise of certain limited 
powers in appeal was to follow the proce- 
dure laid down in Chap. XXXI, Criminal 
Procedure Code. But the diffculty in ac- 
cepting such an interpretation is that this 
Act of tLe Indian Legislature confers no 
powers on us whatever, and if sub-s. (2) 
merely deals with procedure, we can do 
nothing more than issue notices and listen 
to arguments. For example, it cannot be 
denied that this Supplementary Act does 
not confer upon us any power to reduce a 
sentence. From time to time this Court in 
hearing appeals from the decisions of Spe- 
cial: Magistrates has reduced sentences and, 
so far as I know, it has never been sug- 
gested that in so doing the Court was 
acting without jurisdiction. In my view, 
therefore, the only possible interpretation 
of ihis sub-section is that the intention was 
to confer upon us the powers of an Ap- 
pellaie Court hearing appeals under the 
provisions of Chap. XX Xlofthe Code. If 
that be so, tke irresistible conclusion is 
ne bt have all the powers referred to in 

5. i 
~ Now, if we have the powers conferred 
by ihat section, we have the right in suit- 
able cases to order a re-trial by a Court of 
compelent jurisdiction subordinate to us or 
to commit the accused persons to trial by 
the Court of Session. The. moment that 
position is reached the appellants are not 
. limited to showing that the appointment 
of the Special Magistrate is without jurisdic- 
tion ; they are also entitled to go further 
and show that the order made by the 
Magistrate, though not without jurisdic- 
tion, Was improper and lable to be set 
aside. In fact their position is exactly 
parallel to that of an accused person who 
has been improperly tried by a First Class 
Magistrate for a minor offence when he 
ought really to have been committed to the 
Sessicns. In such cases, sc far as I know, 
it has always been held that,even though 
the order of ihe Magistrate is not strictly 
without jurisdiction, it is an improper order 
and this Court has never had any hesita- 
tion in setting such an order aside in a 
proper case and directing the accused per- 
son to be committed to the Sessions. So 
far as the present case is concerned, I 
agree with my- learned brother that the. 
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trial was without jurisdiction and that, 
therefore, the proper order to pass is merely 
one setting aside the convictions and sen- 
tences, leaving it to the Local Government 
to take such further steps, if any, as they 
may be advised. But had I not reached 
the conclusion that the appointment of the 
Special Magistrate was without jurisdiction, 
I should still have been prepared in view 
of the facts to which my learned brother 
and I have referred, to say that the order 
was an improper one and that the appel- 
lanis ought to be tried either by the Court 
of Session or by a Special Tribunal. 

ON. Order accordingly. 
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MOHAMMAD SADIQ— RESPONDENT 

Civil Prosedure Code (Act V of 1908), 0. XXXVII, 
r. 3—Leave to defend—Bona fides of defendant doubt- 
ed—Conditional leave. 

Where ina suit on a promissory note instituted 
under O., XXXVII, Civil Procedure Code, the defen- 
dant applies for leave to appear and defend, but the 
Court doubts the sincerity of the defence as disclosed 
in the affidavits filed with the application and vague 
assertions are made, only to gain time, the proper 
procedure is to grant leave to defend on condition of 
the defendant paying into Court the amount claimed. 
Chakrapani Chettiar v. Kamalavatli Ammal (5), dis- 
tinguished. Lloyd's Bank, Ltd. v. Devidas Kalliandas 
(1), Thadani v. Chellaram Atmaram (2), Olayatt 
Kunhu v. Ussan Kassim (3) and Venkata Kistnayya 
v. Ramaswami (4), followed. 


Messrs. Mehr Chand Mahajan and Bishen 
Narain, for the Appellant. 

Mr. Jai Gopal Sethi, for the Respondent. 

Abdul Rashid, J.—The suit, which has 
given rise to this appeal, was instituted by 
Mohammad Sadiq on June 13, 1935, under 
O. XXXVI, Civil Procedure Code, for reco- 
very of Rs. 3,058 on the basis of a pro- 
note. Defendant Shib Karan Das applied 
for leave to appear and defend the suit. 
His main plea was that he was a minor 
on April 25, 1935, when the pro-note, which 
forms the basis of the suit, was executed. 
The trial Court held that the assertions 
about the minority contained in the appli- 
cation of the defendant were vague and 
indefinite and that he had even failed to 
give the date of his birth. The Court, there- 
fore, came to the conclusion that the defence 
was suspicious and doubtful and seemed to 
have been put forward to gain time. The 
Court, however, held that there was a tri-. 
able issue.in the case and leave was there- 
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fore granted to the defendant to appsar 
and to defend the suit, subject to his pay- 
ment into Court, of the sum of Rs. 3,053 
with costs by July 22, 1935. This order 
was passed by the trial Court on July 17. 
On July 19, an application was preferred 
on behalf of the defendant praying for an 
extension of time for depositing the money 
in Court. The learned Senior Subordinate 
Judge extended the time for payment up 
to July 29. As the defendant did not com- 
-ply with the order of the Court by July 29, 
the plaintiff was granted a decree for 
Rs. 3,058 with costs under O. XXXVII, Civil 
Procedure Code. The defendant appealed 
to the learned District Judge who held that 
the imposition of conditions when granting 
leave to-defend and the grant of extension 
of time were matters of discretion with the 
trial Court and as the trial Court had ex- 
ercised ils discretion in a proper manner, 
it was not open to him to interfere with 
the order of the learned Senior Subordinate 
Judge. On these findings the plaintiff's 
appeal was dismissed. Against this deci- 
sion, the plaintiff has preferred a second 
appeal to this Court. 


Ib was contended py the learned Counsel 
for the appellant that as the trial Court 
had held that there was a triable issue 
in the case, it was incumbent on the Court 
to grant leave to defend unconditionally, 
and that by ordering that the defendant 
was allowed to defend the case on payment 
into Court of Rs. 3,058 with costs, the 
lower Court had acted illegally in the ex- 
ercise of its discretion. Reference was 
made in this connection to Lloyd's Bank, 
Ltd., v. Devidas Kalliandas (1), Thadani 
v. Chellaram Atmaram (2), Olayatt Kunhu 
v. Ussan Kasim (3), and Venkata Kisinayya 
v. Ramaswami (4). It was held “in 
{hese rulings that if there is a triable 
issue in suits instituted under O. XXXVII, 
Civil Procedure Code, the Court ought to 
grant leave to defend without requiring 
the defendant either to pay the amount 
claimed or to furnish security therefor. 
In these four cases, however, there was no 
finding by the trial Court that the defence 
was not bona fide and had been put for- 
ward merely to gain time. It was held in 
Chakrapani Chettiar v. Kamalavalli Am- 


(1) A I R1927 Sind 60; 98 Ind. Oas. 72. 
ie AIR 1934 Sind 191; 153 Ind. Cas. 400;7RS 
3 


(3) A TR 1929 Mad. 841; 119 Ind. Cas. 64; Ind. Rul. 
(1929) Mad. 896. ; 

(4) AIR 1935 Mad. 302; 157 Ind. Cas 591; (1935) M 
W N 280; 68M LJ 407; 41 L W 473; 8R M154, 
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mal 60 Ind. Oas. 639 (5), that 

“where ina suit on a promissory note: instituted 
under O. XXXVII, Civil Procedure Code, the defen- 
dant applies for leave to appaar and defend, but 
the Oourt doubts the sincerity of the defence as 
disclosed in the affidavits filed with ths application, 
the proper procedure is to grant leave to defend on 
condition of the defendant paying into Court tha 
amount claimed.” 

In the present case the trial Court has 
held thatit was not satisfied with the bona 
fide of the defendant and that vague and 
indefinite assertions had been made by him 
merely to gain time. Under these circnm- 
stances it was open to the Court to grant 
leave to defend only conditionally. We, 
therefore, hold that the trial Court did not 
exercise its discretion in an arbitrary or 
illegal manner. For the reasons given 
above, we dismiss this appeal. Parties will 
Lear their own costs in this Court. 

D. Appeal dismissed. 
iv 60 Ind. Cas. 639; A IR 1920 Mad, 969; 12 LW 
712. 
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ALLAHABAD HIGH COURT 
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Civil Revision Application No. 50 of 1934 
SULAIMAN, C. J., Nramat ULLAH AND 
BENNET, JJ. 
MUNNA LAL—APPLICANT 


VƏTSUS l 
MUNICIPAL BOARD, CAWNPORE— 
OPPOSITE PARTY. 

U. P. Municipalities Act (TI of 1916), ss. 151, 164 
—Suit for remission or refund of taxes charged by 
Municipality during which premises remained vacant 
—Remission claimed under s. 151—Whether barred 
under s.164—Whether amounts to objecting to his 
liability of béing assessed within s. 164. 

A suit, brought for remission or refund of certain 
house and water taxes charged by a Municipal Board 
for the period during which the plaintiff alleges the 
premises to have remained vacant, and claims re- 
mission under s. 151, U. P. Municipalities Act, is 
not barred by 8,161 of the Act. Plaintiff is not, in 
claiming a remission or refund under s. 151, really 
objecting to his liability to ba assessed or taxed 
within the meaning of s, 164 (1). [p. 168, col. 1.} 

[Case-law discussed. 

C. R. App. against an order of the Small 
Cause Court Judge, Cawnpore, dated 
August 6, 1934. ; 

Mr. B.S. Darbari, for the Applicant. 

Mr. S. N, Verma, for the Opposite Party. 


Sulaiman, C. J.—In this case the plain- 
tiff brought a suit for remission of certain 
water and house taxes alleged to have been 
illegally charged from him by the Municipal 
Board, Cawnpore. His case was that the 
premises were vacant for the period for 
which the amount had been charged and 
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ihat he was entitled to refund under s. 151, 
Municipalities Act. The Court below has 
held that the suit is not maintainable. The 
Bench before which the revision came up 
for dispcsal has referred to us the following 
question for answer: ; 
“Whether a suit, brought for remission or refund 
of certain house and water taxes charged by a 
Municipal Board for the period during which the 
plaintiff alleges the premises to have remained 
vacant, end claims remission under s. 151, Munici- 
palities Act, is barred bys. 164 of the Act.” 
’ Ordinarily a suit fer recovery of money 
due isa suit of civil nature and would be 
cognizable by a Civil Court under s. 9, 
Civil Procedure Code, unless the claim is 
barred by any specific provision of the law. 
No douht the amount claimed is what was 
recoverable by the Municipal Board as a 
tax, and it.may be said that the Municipal 
Board. is a part of the Local Self-Govern- 
ment and disputes relating to taxes re- 
coverable by it should not be entertained 
by Civil Courts. There are, however, nu- 
merous Cases in which suits against Munici- 
pal Boards have been entertained and no 
s.¢h universal principle has been recogniz- 
ed. The main point tosee is whether the 
Court below is right in holding that the 
suit is barred under s. 164, U. P. Munici- 
palities Act (Act If of 1916). Now Chap. V, 
and particularly s. 128, show that Munici- 
pal taxes are of several kinds: (1) Those 
which are imposed on buildings or lands; 


(2) those which are imposed on persons ; . 


and (3) other taxes, e. g., on animals, 
vehicles, octroi, etc. In the first case valua- 
tion and assessment may be necessary, and 
in the second case at least assessment would 
be necessary. House tax and water tax 
are assessed on buildings or lands based 
on their annual value. On the other hand 
there may be personal taxes, for example, 
on trades, callings, etc., and also on circum- 
stances of inhabitants.” 

Chapter V uses various expressions relat- 
ing to taxes, e. g., imposition and alteration, 
consolidation, assessment and levy, collec- 
tion, composition, exemption, recovery and 
also “refund and remission.” Obviously 
they all cannot mean the same thing. 
Sections 128-137 come under the heading, 
‘Imposition and Alteration of Taxes ;” Sec- 
tions 138 and 139 come under the heading, 
“Consolidated Taxes;” ss. 140-152 under 
ihe heading, “ Assessment and Levy of 
Taxes;” ss. 153-159 under the heading, 
“Collection, Composition, ete;” ss. 160-164 
under the heading, ‘Appeals against Taxa- 
tion; and lastly s. 
ing, “Formal Defects in Assessments and 
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Demands.” Sections 149 and 150 have the 
marginal notes, “Liability for payment of 
Taxes,” whereas s. 151 has the marginal 
note, “Remission by reason of Non-occu- 
pation.” The legislature has apparently 
drawn a distinction between liability for 
payment and remission on account of a 
certain reason. Under s. 151 a statutory 
obligation is cast upon the Municipal Board, 
other than one constituted in a hilly tract, 
when a building or lend has remained 
vecant and unproductive for 90 days or 
more, 

“to remit or refund so much of the tax of thet year 
as may be proportionate to the number of days that 


the said building or land has remained vacant and 
unproductive of rent,’ 


There is no discretion in the matter at 
all. The section is imperative and the 
Board has no option but to grant remis- 
gion or refundin such cases. Now prima 
facie it would appear that where a statu- 
tory duty is cast upon a Board to remit or 
refund a certain amount of money to a tax- 
payer, ihe Board should not be the sole 
judge in the matter whether or not if would 
discharge its statutory obligation. If this 
were 50, then the imperative chareccer of 
the provision would lose its force, and it 
would become merely discretionary. When 
a sltatulory right is created in favour of a 


‘tax-payer for remission of refund, sucha 


statutory right ought to be enforceable in 
a Court of law and the Municipal Board 
cught to be compelled to carry out its 
statutory obligation in making the remis- 
sion. Presumably the Municipal Board 
should not be allowed to have the last word 
on the subject. Sub-section (4) also suggests 
the same in an indirect way inasmuch as 
it provides that the burden of proving the 
facts entitling a person to relief shall be 
upon him andnot upon the Board. It is 
difficult +o believe that it could have been 
intended by the Legislature that the Board 
may act arbitrarily, and simply decline to 
remit or refund the amount leaving no 
remedy to the tax-payer inspite of the 
express provisions of the Act. In my 
opinion the statutory right conferred upon 
a tax-payer by this section must be enforce- 
able in a Court of law unless it be held 
that a claim for recovery of such an amount 
is expressly barred by any of the provi- 
sions of the Act. Now ss. 160-164 which 
come under the heading “Appeals against 
taxation” show what remedies, a tax-payer 
is allowed against the decision of the Board. 
Under s. 160 an appeal lies to the Collector 
from certain orders passed under ss. 143 


IN 


1936 


‘and 147, and in the case of any other tax, 
an appeal against an assessment or alter- 
ation of assessment. Section 161 provides 
certain conditions relating to limitation and 
preliminary deposit; ands. 162 provides 
for a reference to the High Court; and s. 163 
regulates the payment of costs. Then s. 164 
Bays: i 

“J, No objection shall be taken to a valuation 
or assessment, nor shall the liability of a person 
to be assessed or taxed or questioned in any other 
manner or by any other authority than is provided 
in this Act. ; 

“2. The order of the appellate authority confirm- 
ing, setting aside or modifying an order in respect 
of valuation or assessment or liability to assess- 
ment or taxation shall be final; provided that it 
shall be lawful for the appellate authority, upon 
application or on his own motion, to review any 
order passed by him in appeal by a further order 
passed within three months from the date of his 
original order.” - 


Sub section (1) consists of {wo parts, the 
first dealing with the cases of “ valuation or 
assessment” which primarily refers to valua- 
lion and assessment of taxes on lands, 
buildings, etc.; and the second ‘‘the liability 
of a person to be assessed or taxed.” The 
second portion dees not refer to the liability 
of eny property or land to be essessed or 
taxcd, but tothe liability of “a person” to 
be assessed or taxed. Now there is no 
seclicn in this Chapter which fixes the lia- 


bility of a person to be assessed or taxed’ 


unless the tax be a personal tax, like a tax 
on trades, callings, etc. or circumstance 
tax, etc. Under s. 149 certain taxes on 
the annual value of buildings or land are 
leviable primarily from the actual occupier 
or from the person in whom the right vests. 
But in that section the word used is “ levi- 
able,” which would obviously mean recover- 
able. The words “liability of a person to be 
taxed” which occur in s. 164 are not used 
here. It, therefore, seems to me that 
what is prohibited is an objection to the 
valuation or assessment cf tax on build- 
ings and lands and not liability to pay it ; 
and what is also prohibited is the liability 
of a person to be assessed or taxed, and 
not his right to claim a refund or remission. 
It has been strongly argued that if a tax is 
liable to be remitted or refunded under 
s. 151, for a particular period, then it is not 
liable to be paid at all, and, therefore, a per- 
son who claims a remission or refund is 
necessarily objecting to his liability to be 
taxed for that period. In my judgment this 
conclusion does not follow. The tax had 
been duly assessed and the building had 
been duly taxed. 

Indeed, under s, 166, sub-s, (2) the occu- 
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pier crowner had become liable for the 
payment of every tax upon the commence- 
ment of the period in respect of which such 
tax was payable. It may well be that the 
tex is actually realised in advance. It is 
only when later in the year it is found that 
the building has remained unoccupied for 
over three months that, on due notice being 
given, a refund or remission is claimable. 
Thus the refund or remission does not imply 
that the kouse was not liab’e to be taxed 
for {hat period. What it implies is that al- 
though the house was liable to be taxed 
and was rightly taxed, there has come into 
existence a statutory obligation on the Board 
to remit or refund so much of the tax for 
{hat year as is propoitionate to the period 
when the building remained vacant s. 151, 
sub-s. (1), does not say that the tax will 
not be chargeable. It merely enjoins that 
so much of the tax of that year should be 
remitted or refunded as is proportionate to 
the period of non-occupation. It follows that 
the tax really exists, but the Board is direct- 
edeither to refrain from recovering a pro- 
portionate amount out of the tax if not rea- 
lised, cr to refund it ifalready realised. The 
words “remit the tax” do not mean that 
the tax itself is completely extinguished and 
made non-existent. It merely means that 
the Board is not to recover it, that is to say, 
is to refrain from realising it. The mean- 
ing of the word “remit” when used with 
reference to payment, as given in Murray’s 
Dictionary cs “to abstain from exacting: 
to allow to remain unpaid.” This alsoshows 
that the imposition of the tax is there, but 
the Board is to abstain from exacting it. 

- Section 164, sub-s. (2) rather suggesis that 
the cases in which the jurisdiction of civil 
and criminal Courls is barred are cases 
which come under the heading, “Appeals 
against taxation,” in whichin certain evenis 
appeals lie io the Collector whose order is 
final. This sub-section refers to the order 
of the appellate authority being final in 
respect of “valuation or assessment, or liabi- 
lity to assessment or taxation.” Obviously 
these four words are the same four words 
mentioned in sub-s. (1) and the ranges of 
both the sub-sections are co-extensive. It 
is, however, not necessary to decide this 
point finally in this case. In Upendra Nath 
Basu v. Municipal Board, Benares (1), the 
claim for refund to such a tax was decreed 
by the High Court on the assumption that 
such a suit was maintainable. I am, there- 
fere, of the opinion, that when, a person is 


(1) (1934) A L J 1067; 153 Ind, Cas. 359; A I R 19 
All. 1007; 7B A 487. 34 
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claiming a remission or refund of the 
Municipal tax under s. 151, U. P. Municipa- 
lities Act, he is not really objecting tothe 
liability of himself to be assessed or taxed 
within the meaning of s. 164 (1). My ans- 
wer to the question referred to us is in the 
negative. 

Niamat Ullah, J—The question which 


has been referred io this Full Bench is : 

‘Whether a suit brought for remission or refund 
of certain house and water taxes charged by a 
Municipal Board for the period during which the 
plaintiff alleges the premises. to have remained 
vacant and claims remission under s. 151, Munici- 
palities Act, is barred by s. 164 ofthe Act." 

Section 151 (1), Municipalities Act, runs 
as follows : 

“In a Municipality other than one situated wholly 
or partly ina hilly tract, when a building or land 
has remained vacant and unproductive of rent for 
ninety ormore consecutive days during any year, the 
Board shall remit or refund so much of the tax of 
that year as may be proportionate to the number of 
days that the said building or land has remained 
vacant and unproductive of rent,” 


This provision is imperative, and the 
person liable to pay the tax contemplated 
by the aforesaid section is, of right, entitled 
to remission or refund ofa proportionate 
amount of the tax, as therein provided. 
Where the law imposes a pecuniary obliga- 
tion on a person or a local body, such obli- 
gation can be enforced ina Court of law 
unless its jurisdiction is expressly or by 
necessary implication excluded by some 
rule of law. It is said thats. 164, Munici- 
palities Act, excludes the jurisdiction of 
every Court to entertain claims for remis- 
sion or refund of taxes in terms of s. 151 (1), 
already quoted. Section 164, runs as fol- 
lows : nf 

“J) No objection shall be taken to a valuation of 
asseszment, nor shall the liability ofa person to be 
assessed or taxed be questioned in any other manner 
or by any other authority thanis provided in this 
Act ; (2) the order of the appellate authority con- 
firming, setting aside or modifying an order in res- 
pect of valuation or assessment or liability to assess- 
ment or taxation shall be final ; provided that it shall 
be lawful for the appellate authority, upon appli- 
cation or on hisown motion, to review any order 
passed byhim- in appeal by a further order passed 
within three months from the date of his original 
order.” | 

It will be seen that sub-s. l, applies to 
an objection to (a) valuation of assessment, 
or (b) the liability of a person to be assess- 
ed or taxed. The reference to the Full 
Bench thus resolves itself to the question 
whether a claim to remission or refund of 
taxes amounts to or involves an objection 
to valuation or assessment, or the liability 
of a person to be assessed or taxed, within the 
meaning ofs. 164 (1). “Valuation” implies 
the determination of the value of a house or 


MUNNA LAL V, MUNICIPAL BOARD, cAwNPorE (ALL) 


1651-0 


land for ascertainment of a tax ab a given 
rate, which has reference to such value. 
“Assessment” implies the determination of 
the amount of tax which may or may not 
depend upon the value of any property. A 
reference to s. 128, Municipalities Act, will 
show that the Act contemplates a variety 
of taxes, some of which alone require the 
valuation of properties, such as houses and 
lands while others have to he assessed on 


considerations wholly independent of the 


valuation of properties. The expression 
“the liability of a person to be assessed or 
taxed” presents no difficulty, if the words 
“assessed and taxed" are rightly construed. 

The important point to be considered is 
whether the implication of the words ‘‘valu- 
ation,” “assessment” and “the liability to 
be assessed or taxed” embraces the idea 
conveyed by the words “remission” and ‘‘re- 
fund” used in s. 151. It seems to me that, 
far from this being the case, the words “‘re- 
mission” and “refund” presuppose previ- 
ous Valuation, assessment or the liability 
of a person to be assessed or taxed, as the 
case may be. When a person elaims re- 
mission or refund, he accepts the valuation 
on which a taxis based, or the assessment 
which has been made, and his own liability 
to be assessed or taxed, but contends that 
the tax, properly assessed on valuation or 
otherwise and made payable by him, should 
not be recovered from him for a particular 
period, or, if he has already paid it, should 
be refunded to him. It cannot be said that 
he objecis tothe valuation on which the 
tax in question was based, or that the as- 
sessment which is made for the whole year 
was not rightly made, orthat he should not 
have been declared liable to be assessed or 
taxed. He admits all these facts, and start- 
ing with such admission he offers to prove 
that “a building or land has remained 
vacant or unproductive of rent for 90 or 
more consecutive days during any year" 
for which the tax has been assessed on 
valuation or otherwise and for which his 
liability to be assessed or taxed was deter- 
mined and is no longer questioned. On 
proof of the condition required by s. 151, no 
room for any controversy is left for enforce- 
ment of the obligation laid on the Board by 
that section. 

An examination of Chap. V, Municipalities 
Act, in which the relevant sections occur, 
will show that it contains a scheme of which 
the object is to make that chapter self-con- 
tained in respect of “valuation”, ‘‘assess- 
ment, and “liability to be taxed or assess- 
ed” laying down the procedure therefor 
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and the extent to which ihe action of the 
‘Board inthose respects can be challenged 
by appeal. Section 128; specifies the vari- 
‘ous kinds of taxes which the Municipal 
Board is emspowered to impose. All those 
taxes are not imposed by force of the Act, 
but the Board has to notify its proposal of 
imposing a particular tax and to invite ob- 
jections from the inhabitants of the Munici- 
pality, who can question the propriety of 
the Board's proposal. Such obdjectionis to 
be disposed of by the Commissioner or the 
Local Government in certain cases. 

The Commissioner or the Local Govern- 
ment, a3 the case may be, has the last 
word on the subject as regards the propriety 
of imposing a particular tax. As already 
stated, there is a class of taxes which vary 
with the valuation of houses and lands. 
Where the Commissioner or the Local Gov- 
ernment, as the case may ke, has allowed 
the imposition of such taxes, the Board has 
to assign an annual value to buildings and 
lands inthe manner laid down by s. 140. The 
valuation is followed by assessment in accord- 
ance therewith (s. 141). The assessment list 
is tu be published, and objections to “valu- 
ation” and “assessment” are invited (s. 143). 
Objections have to be drawn up ina given 
manner and are to be disposed of by the 
Board, or a committee empowered by dele- 
gation in its behalf, or an officer of Govern- 
ment or of the Board to whom the authority 
to dispose of the objections has been dele- 
gated. After investigation the decision of 
the authority empowered to dispose of the 
objections is to be recorded in a separate 
book kept for the purpcse. A new valu- 
ation or assessment, whether involving valu- 
ation or not is to be made for five years 
(s. 145); but the Board is empowered to 
alter or amend the assessment list before 
the expiry of that period in certain cases. 
Where the Board amends or alters the list, 
the same procedure is to be edopted as in 
case of the original preparation of the list. 
Section 146 is important in this connection, 
and provides that: 

“An entry in an assessment list shall be conclusive 
proof: (a) for any purpose connected witha tax to 
which the list refers, of the amount leviable in res- 
pect of any building or land during the period to 
which the list relates, and, (b) for the purpose of 
assessing any other municipal tax, of the annual value 
of any building orland during the said period.” 

Where an assessment, based on valuation 
or otherwise, is made, either originally or 
by amendment, an appeal is provided to the 
District Magistrate, whose orderis declared 
to be final. As regards the. liability of a. 
person to pay, as distinguished from his 
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liability to be assessed or taxed, s. 149 
gives a wide latitude to the Board as re- 


gards recovery of the tax from the owner 


or occupier, and expressly authorises a per- 
son considering himself to be aggrieved 


to recoveritfrom any other person who, 


according to him is primarily liable. Ib 
will be seen that s. 151, which provides 
for remission ‘or refund of a tax already 
assessed on Valuation or otherwise, does not 
come anywhere inthe scheme provided by 
the Act for valuation or assessment or the 
determination of a person’s liability to be 
assessed or taxed. That section stands by 
itself and makes the Board absolutely 
liable to remit or refund for the period 
therein provided. Having regard tothe 
other provisions preceding s. 15], the 
Board can never find it difficult to discharge 
its obligation. The assessement list being 
declared conclusive by s. 146, the amount of 
tax payable can never bea matter of con- 
troversy. Given the fact that a building or 
land was unproductive ofrent for 90 or 
more consecutive days, the Board is directed 
by the statu’e, to make a refund. 
The intention of the Legislature obviously 
is that, if the Board refuses todo what it is 
enjoined by the statute to do, the ordinary 
Court should step in to give relief to an 
aggrieved person. Tha contention that in 
determining the amount of remission or 
refund, the Court necessarily re-adjusts the 
voluation or assessment is, in my opinion, 
not correct. As Ihave already indicated, 
the “valuation” and “assessment” are to 
be made ina particular manner provided 
by the Act, and if remission and refund of 
taxes be taken to imply alteration or re- 
adjustment of valuation and assessment, as 
is contended, the procedure provided by 
the Act for alteration and amendment would 
have been made applicable which is not 
the case. There is hardly any decided case 
which can be said to be in point. In 
Upendra Nath Basu v. Municipal Board, 
Banares (1), it was assumed rather than de- 
cided that a suit for refundis maintainable 
in a Civil Court. The Cantonment Board, 
Agra v. Kanhaiya Lal (2), decided by a 
Bench of which I was a member, related to 
a question arising under the Cantonment 
Code, r. 15 of which provides: 

“No objection shall be taken to an assessment nor 
shall the liability of a person to be assessed or 


taxed be questioned in any other manner or by any 
other authority than prescribed under this rule.” 


Ib will be noticed that this phraseology 
is similar to s. 164 (1), Municipalities Act. 

(2) (1933) A LJ 162; 144 Ind. Cas, 1016; A IR 1933 
All. 163; 6 R A 31. 
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-Kanhaiya Lal, had taken a lease for 25 years 
from the Secretary of State, which provided 
for fixation of tax on the basis of net pro- 
fit accruing to the lessee while he wasin 
the occupation of the “sarat which was 
the subject-matter of the lease. Kanhaiya 
Lal instituted a suit fora declaration that 
the tax should be levied from him in the 
manner laid down by the lease. It was held 
that the Civil Court had no jurisdiction, 
in view of r. 15, already referred to, to 
entertain the claim. Kanhaiya Lal had 
objectied to the assessment made by the 
Cantonment Board contrary to the terms 
of the lease. His objection was to the assess- 
ment, and therefore the jurisdiction of the 
Civil Court was held to be ousted. If we hold 
in the present case that claim to remis- 
sion or refund is tantamount to objection 
to assessment, we would be bound to hold 
that the jurisdiction of the Civil Court is 
ousted by s. 164 (1), Municipalities Act. 
The crucial question, however, is whether a 
claim to remission or refund is an assess- 
ment, and this question could not be and 
was not touched in Cantonment Board, Agra 
v. Kanhaiya Lal (2), cited ab-ve. 

I have sofar considered s. 164 (1). Sub- 
section (2) of that section has no application 
as there is no order of the appellate authority 
confirming, setting aside or modifying an 
order in respect of valuation or assessment 
or liability to assessment or taxation in 
question. Asa matter of fact, s. 164 (1) 
bars objections to these matters, because 
they can be the subject of an appeal to 
the District Magistrate under s. 160. So far 
as the order of the Board relates to claims 
to remission cr refund, the Act does not 
contemplate any appeal, or an occasion for 
an appeal, forthe simple reason that the 
Board is bound to act in the manner pro- 
vided by s. 151. It may be said that a claim 
to remission or refund involves consider- 
ation of the question of fact whether the 
building or land remained vacant and un- 
productive of rentfor 90 or more con- 
secutive days during any year, and that 
any decision ofthe Boardon that question 
should not, on principle, be allowed to be 
challenged in a Civil Court. In the first 
place, if thelaw has not given finality to 
the decision of the Board—and to my mind 
the Act hasnowhere given such finality— 
there is noreason why on a disputed ques- 
tion of fact between the Board and the tax- 
payer the Civil Court should have no juris- 
diction. In the second place we find that 
the inter:st of ihe Board has been sufficient- 

ly safe-guarded by s. 151 (3), which makes 
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it incumbent on the tax-payer claiming 
remission to give notice in writing of the 
fact of the building or land being vacant 
and unproductive ofrent to the Board, and 
further by s. 151, which providesfor punish- 
ment of a person who fails to give notice for 
which remission or refund of the tax has to 
be given under s. 151. For the reasons stated 
above I answer the question referred to the 
Fall Bench in the negative. 

Bennet, J—In a Civil Revision of a 
decree of the Judge, Small Cause Court, 
Cawnpore, the following point, as amend- 
ed, hus been referred to this Full Bench: 

“Whether asuit brought for remission or refund of 
cortain house and water taxes charged by a Munici- 
pal Board for the period during which the plaintiff 
allegesthe premises to haye remained vacant and 
claims remission under s. 151, Municipalities Act, is 
barred by s. 164 of that Act.” 

‘The sub-section in question is: Uniled 
Provinces Act II of 1916, s. 164 (1): 

“No objection shall be taken to a valuation oras- 
sessment nor shall the liability of a person to be assess- 
ed or taxed be questioned in any other manner or by 
any other authority than is provided in this Act.” 

I propose to examine the meaning on this 
section from four points of view: (1) His- 
torical, (2) Logical, (3) Analogy, (4) Pre- 
vious Rulings. (1) Historical. In tke begin- 
ning the Hast India Company did not 
exempt ita Revenue Officers, etc, from the 
jurisdiction of the Civil Courts, and in 
Regulation HI, of 1783, e. 10, there is a 
provision that Revenue Officers, salt agents, 
customs officers, ete., shall be amenable to 
the Civil Courts for any acis done in their 
official capacity contrary to the Regulations. 
But in time the system has changed and 
by different Acts the jurisdiction of the 
Civil Courts has been barred in matters of 
taxation. lor example in these provinces 
all matters of land revenue are barred by 
the U. P. Land Revenue Act, Act HI of 1901. 
All matters of income-tax are barred by 
s. 67, Act XI, of 1922. Under the Indian 
Forest Act, Act XVI of 1927, s. 82, 
money payable to Government is re- 
coverable as if it were an arrear of land 
revenue, and thisis also barred. Similar 
provisions exist for sult revenue and for 
customs. The existence of such provisions 
is recognised by ss. 9 and 4, Civil Procedure 
Code, 1993, and the Civil Courts have juris- 
diction to try “all suits of a civil nature 
excepting suitsof which their cognizance is 
either expressly orimpliedly barred. “The 
presumption isin favour of jurisdiction. 
Turning now to the history of municipal 
legislation in these provinces, the early 
North-Western Provinces and Oudh Munici- 
palities Acts of 1873 and 1883 provided for 


1936 
the imposition of taxes, but the Acts do 
not contain provisions for appeals against 
taxation or for the barring of the jurisdic- 
tion of the Civil Courts. The Local Govern- 
ment had power to make rules for the as- 
sessment and collection of taxes imposed 
under the Acts, and those rules may have 
provided for appeals and for tke bar of 
Civil Court jurisdiction. 

When we come to Act I of 1900, the North- 
Western Provinces and Oudh Municipalities 
Act, Chap. V, deals with taxation and enu- 
merates the taxes which may be imposed 
and the method of imposing taxes, and for 
appeals against the assessment or levy of 
any tax to the Collector, s. 71-(1), and then 
ins. 73 appears for Ihe first time in iden- 
tical language thes. 164 (1) of Act II of 
1916 under discussion, with the trifling 
change that “any” has been replaced by 
“a in two places. This historical examina- 
tion will, in my opinion, dispose of one of 
the arguments used for the applicant in 
revision. It was argued that s. 164 only 
barred the jurisdiction of the Civil Court 
where there was a right of appeal to the 
District Magistrate under s. 160 (1), and 
that there would be no such right of appeal 
in the present case and so the jurisdiction 
of the Civil Court was not barred. But in 
Act I of 1900 there was a right of appeal in 
every case: 

“71 G): An appeal against the asseasment or levy 


of any tax under this Act shall lie to the Collector, . 


etc. 


Accordingly s. 73 could not then be rea’, 


as only barring the jurisdiction of the Civ 1 
Courts in certain cases. When the present 
Act II of 1916 was passed and the right of 
appeal only granted in certain cases under 
s. 160 (1), if it had been intended that the 
jurisdiction of the Civil Court would he 
barred cnly in such cases, then this would 
have been expressed by a corresponding 
change in the language of s. 161 (D. But 


no such change was made snd the same 


general language was used end I think 
therefore that the barring of jurisdiction 
must be taken to remain general as before. 
In Act I of 1900 there was no provision for 
remission on ihe ground of non-occupation. 
This provision has been introduced for tke 
first time in the present Act of 1916 as 
s. 151, and the claim of tke plaintiff is that 
his house remained vacant for a period for 
which s. 151 provides that the Board “shall 
remit or refund” a pr: porlionate mount of 
the tax. The argument for tke plaintiff ap- 
plicant is that ihe right to remissicn or re- 
fund is not a matter contemplated by e. 164 


.. ; , ae 
MUNNA LAL Vv. MUNICIPAL BOARD, GAWNPORA (ALL) 


173 


(1) es these words are not in that section. 
To this the reply is that the section was 
placed at the end of Chap. V on Taxation 
ic Act I of 1900 and was intended to cover 
all matters in that chapter, and when it 
was reproduced as s.16£(1) atthe end of 
Chap. V on Taxation in Act JI of 1916 it 
must be taken to cover all matters in that 
Chapter. This leads to the next considera- 
tion. 

(2) Logical,—Chapter V, Act II of 1916, is 
headed “Municipal Taxation” and at six 
places there are sub-heads in italics divid- 
ing the chapter into various peris. These 
sub-heads are also new. They deal with 
imposition and alleration of taxes, consoli- 
dated taxes, assessment and levy of taxes 
on the annual value of buildings or lands or 
both, collection, composition exemption and 
other matters relating to taxation, appeals 
against taxation, formal defects in assess- 
ments and demands, I consider that as 
Chap. V deals with the whole business of 
taxation s. 164 (1) should be read in a per- 
fectly general meaning as applying to all 
ihe sections of Chap. V as it did in the 
former Act. Theargument was put forward 
that it should be divided into two parts as 
follows: “No objecticn shall be taken to a 
valuation or assessment” and ib was said 
that this part alone applied to the present 
case of the assessment of house tax and 
water rate ona building. This argument 
was supported by the provision in s. 160 


’ (1) for appeals in such cases only against 


orders under sub-s. (3) of s. 143 or ‘under 
sub-s. (3) cf s. 147. I do not think this 
argument is correct because there was no 
such distinction in the former section for 
appeals, s. 71 (1) of Act I of 1900. And 
also the question of valuation or assessment 
arises in the case of taxes other than “takes 
on the annual value of buildings or lands”: 
such questions arise in oclroi, terminal tax, 
and a tax on vehicles. The second part of 
s. 164 (1): 

“Nor shall the liability of a person to ba assessed 
or taxed be questioned in any other manner or by 
any other authority than is provided in this Act,” 
is said to relate to taxes on persons only, 
and itis argued that the house tax and 
water rate isa tax on buildings and lands 
and not on persons. It is argued that this 
part must correspond tothe second part of 
s. 160 (1); 

“and in the case of any other tax, an appeal 


against an assessment, or any alteration of an assess- 
ment, may be made to the District Magistrate.” 


For the reason already given, that there 
has been no alteration in the language of 
what is now s. 164 (1), although there has 
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been alteration in the language of what is 
now s. 160 (1), and the former section fer 
appeals was perfectly general, I think this 
argument for dividing up s. 164 (1) into two 
parts is unsound. Further I think it is un- 
sound to say that it isthe houses or lands 
which are-taxed and nota person. The tax 
is merely calculated on the annual value of 
the buildings or lands, just as in the case 
of octroi a tax is calculated on the value of 
an article imported, but in each case it is a 
person who has to pay the tax. Section 149 
provides for the person who are liable for 
taxes on the annual value of buildings or 


lands. Chapter VI, “Recovery of certain’ 


Municipal Claims,” provides for the recovery 
of taxes like the present on the annual value 
of buildings or lands by the issue of war- 
rant and distraint by the Municipal Officers 
of the movable property of the defaulter. 
Section 176 provides for a suit by the Board, 
and s. 177 provides for the sums due being 
after land revenue, 2 first charge on the 
buildings and lands. This chapter shows 
that a civil suit is not necessary for recovery, 
but the Board has the privilege of recover- 
ing ils.taxation by its own officers. Muni- 
cipal taxation is, therefore, throughout clearly 
exempt from the Courts except when the 
Board chooses to ask for the assistance of 
the Civil Court by a civil suit. 

Another point is that itis logical to ex- 
elude all matters relating to taxation from 
the jurisdiction of the Civil Courts, but it is 
not logical to exclude some and to include 
others. „If some matters in regard to taxa- 
tion wers fo be subject to the jurisdiction 
of the Civil Courts, surely it would be the 
more important matters such as valuation 
and assessment, which under s. 145 ordina- 
rily stand good for five years, and it would 
not be the less important matter, whether 
for a period of 90 days or more a propor- 
jionate amount of the annual tax should 
be remitted for non-occupation under s. 151. 
Tt was argued that such remission or refund 
did not come under any of the words in 
s. 164 (1). Now as regards the word “as- 
sessment” and the word “valuation” it is 
true that there is the assessment list for five 
years under s. 145. But s. 151 (1) in ques- 
tion does come under that part of Chap. V 
which has the sub-heading in italics “As- 
sessment and Levy of Taxes on the Annual 
Value of Buildings or Lands or both,” and 
therefore s. 151 must relate to such matters. 
As regards valuation, when the building is 
unoccupied, it is of no value to anyone, and 
the claim to remission or refund is based 
ọn this ground. The question of s, 151 (1) 
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is, therefore, one of valuation and the secticn 
gives a right to a claim “that the said 
building or land has remained vacant and 
unproductive of rent” and that the valua- 
tion entered in the assessment list is not 
correct for the period in question. 
Assessment is not defined in the Act, bat 
I may refer toa definition in Behari Lal 
Chatterji v. Commissioner of Income-iax (3). 
“The word assessment in s. 23 (4) means de- 
termining the total taxable income and the 
sum payable on it.” Applying this analogy 
from the Income Tax Act, assessment under 
Chap. V, Municipalities Act, would mean 
“determining the annual value of buildings 
or lands and the sum payable on it,” so far 
as the taxes in question are concerned. The 
question raised by s. 151 (1) is therefore one 
of annual value and assessment. I am also 
of opinion that the question also comes 
under the words in the next clause of s. 164 
(1) “the liability of a person to be assessed 
or taxed.” In my opinion the plaintiff de- 
sires to question his liability to be assessed 
or taxed for the period during which his 
house was unoccupied. I consider that 
these words do cover the owner of a house, 
who has been assessed and taxed for a house | 
and that the words are not confined to tha 
case of a tax on persons, an argument which 
was also put forward. Chapter VI shows that 
the remedy is against the person who is res- 
ponsible for payment of house tax or’ water 
tax. 
' (3) Analcgy.—The meaning of s. 164 (1) 
in the U. P. Municipalities Act may be seen 
by comparison with other Acts, which also 
deal with Local Self-Government. This sec- 
tion appears in the same words in the U. P. 
District Boards Act, Act X of 1922, as s. 131 
(1) and (2) with the unimportant difference 
that af.er the words “provided in this Act”: 
follow the words “or in the United Provinces 
Local Rates Act, 1914.” There are only 
two taxes mentioned by the Act in s. 108: 
(a) a local rate. under s. 3, United Provin- 
ces Local Rates Act, 1914, as modified by 
this Act, and (b) a “tax on circumstances 
and property.” The provision in this Act’ 
was for “an appeal, against an assessment 
or any alteration of an assessment of a 
tux on circumsiances and property” to the 
District Magistrate, in s. 123 (1). These 
provisions appear perfectly general. The 
United Provinces Local Rates Act, Act I of 
1914, provides for rates based on the 
annual value taken from double the land 
revenue. Such rates are recoverable under 


(3) (1934) A L J 47; 151 Ind. Oas. 251; AI R 1984 
All, 930; 56 A 418; 7R A115, , 7 
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„the Agra Tenancy Act and the Oudh Rent 
Act (s. 12) and under s. 14: 

“A suit shall not lie in any civil Court to set aside 
or modify any assessment of a rate imposed under 
this Act.” 

The various cantonmenis in these pro- 
vinces are. under tke Cantonments Act, 
Act II of 1924, which prevides for taxaticn 
in Ch. V and under s. 60 any tax may be 
imposed which may be imposed in a muni- 
cipal area. In s. 84 it is provided : 

“Bi (1) An appeal against the assessment or levy 


of, or against the refusal to refund, any tax under 
this Act shall lie to the District Magistrate, etc.” 


Here we have a definite provision for an 
appeal against a refusal to refund, and the 
provision for remission or refund in s. 76 
is Similar to that in s. 151 (1), Municipali- 
ties Act. It is to be’noted that s. 58, which 
bars the jurisdiction of the Civil Court, does 
not reproduce the provisions of s. 164 (1), 
Municipalities Act, but only of s. 164 (2) 
that the order of the appellate authority is 
final. This matter is of some importance 
in view of a ruling which I now proceed to 
discuss. 


(4) Previous Rulings. Cantonment Board, 
Agra .v. Kanhaiya. Lal (2) by a Bench 
consisting of Niamatullah, J., and Kisch, 
J» is of importance because the ruling 
sets cut that tke same matter came 
before four other Judges of this Court, 
Banerji and King, JJ, on cne’ occa- 
sion and Mukerji, and Bennet, JJ. on an- 
other occasion, and all these six Judges 
took the same view of the law cn. this 
subject; and further because ihis is the 
only case similar to the present which has 
come before the Courts in which the 
question of jurisdiction has been raised. 
The ruling sets out that Kanhaiya Lal took 
a lease for 25 years from tLe Secretary of 
State which provided in para. 7, “Taxation 
must be based upon the net profit of the 
Jessee while in occupation of the sarai.” 
Kanhaiya Lal sued to have it declared that 
it was binding <n the Roard to have house 
tax and water rate ussessed.on the net in- 
come and he got a decree to that effect from 
the Subordinate Judge. His claim fora 
declaration that conservancy tax should not 
be more than Rs. 2 p. m. was dismissed, and 
be appealed to the High Ccurt against this 
dismissal. A Bench consisting of Banerji 
end King, JJ. dismissed tLe eppeal holding 
that the Civil Court had no jurisdicticn 10 
question tLe liability of a person to be as- 
sessed or taxed and that the cnly metkcd 
by which tke plaintiff cculd challenge the 
order of the Cantonment Board was as pro- 
vided in the rules made under tke provi- 
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sions Of the Act for the assessment and 
collection of conservancy tax. Rule 15 was 
similar tos. 164 (1), Municipalities Act : 

“No objection shall be taken to an acsassment, nor 
shall the liability of a person to be assessed or taxed 


be questioned in any other manner or by any other 
authority than is prescribed under this role.” 


Kanhaiya Lal then appealed to the Dis- 
trict Magistrate against the texation to 
house tax, and water rate not being in ac- 
cordance with ihe decree of the Subordi- 
nate Judge, and the District Magistrate 
made a reference of the point to the High 
Court and the reference came before Mu- 
kerji, J. and myself. We held that the 
Civil Court had no jurisdiction to interfere 
with the assessment made by the Canton- 
ment Board. On p. 164* it is stated : 

“They considered that these provisions in the Act 
(ss 84and 88) also impliedly barred the Jurisdiction 
of the Civil Court and that, therefore, the decision of 
the Subordinate Judge in the civil suit in question 
‘is a decision which is altogether without jurisdic- 
tion and of no effect.” 

Before this decision on an application for 
execution of the declaratory decree the Su- 
bordinate Judge had dismissed the objec- 
tion of the Board and the Board brought 
the appeal before Niamatullah and Kisch, 
JJ. They took the same view and held on 
p. 164* : 

“We are in entire agreement with the view already 
taken by two Benches of this Court that the juris- 
diction of the Civil Court is excluded in all matters 
relating to any valuation, assessment, liability to 
assessment or taxation by a Cantonment Board.” 

It was further held that the Civil Court 
could not enforce the lease as a composition 
arrangement, as 

“to accept this contention would be to allow on 
evasion of the provisions óf the Act by which the. 
jurisdiction of the Civil Court is excluded in matters 
relating to cantonment taxatioii.” 


It was further held that as the decree 
was wholly without jurisdiction and ultra 
vires, it should be ignored and could not be 
put into execution, and the appeal of the 
Board was allowed. Now the Canton- 
ment Board, like the Municipality, main- 
tains an assessment list for a fixed period 
(three years, s. 72). The claim of Kanhaiya 
Lal was that in a particular year the 
annual value of the sarai was Jess than that 
in tke list, and that he could sue on this 
cccount in the Civil Court because of the 
clause in his lease. Inthe present case the 
plaintiff also claims that in a particular 
year the annual value of his house is less 
than that in the list and that he can sue in 
the Civil Ccurt because of the provision for 
rcmissicn or refund ins. 191 (1). 

I donot see any distinction to be drawn 

*Page of 1923 A. L, J.— [led] 
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between the two claims; if any distinction 
were to be drawn, ihe case of Kanhaiya Lal 
wouid seem to be stronger for the jurisdic- 
tion of the Civil Ocurts because his claim 
was founded on a lease, and claims on 
leases are ordinarily matters for the deci- 
sion of Civil Courts; on the other hand the 
Present plaintiff claims wnder a section 
occurring in a Chapter on Taxation, which 
contains a section barring the jurisdiction 
of Civil Courts. The other point is that 
Ch. V, Cantonment Act, does not contain an 
express provisicn barring the Civil Courts 
like s. 164 (1) but the various Benches held 
that because of the provision in s. 88, pro- 
viding like s. 164 (2), Municipalities Act, 
that the orders of the appellate authority 
are final, there was an implied exclusion of 
the jurisdiction of the Civil Courts. If such 
an implied exclusion was deduced in that 
case if seems to me that an implied exclu- 
sion should be deduced in the present case 
from the fact that s. 164 (1) does exclude 
“valuation, assessment, liability of a person 
to be assessed or taxed” and that the re- 
fund or remission must also be impliedly 
excinuded, because to decide whether refund 
or remission should be made the valuation, 
assessment and liability to be taxed must 
be decided. Then there are four cases de- 
cided by the Hon'ble Chief Justice and 
myself s follows: S. A. No. 1166 of 193], 
decided on February 20, 1935, Municipal 
Board, Muttra v. Radha Rawan, where 
the - plaintiff brought a suit for an in- 
junction to restrain the Board from sell- 
ing his property attached for non-payment 
of water tax. The plaintiff claimed that the 
Board had not supplied him with a sufficient 
supply of water. It was held: 

‘Learned Counsel for the respondent argusd that 

8. 164 merely applied to the valuation or assessment 
to bs made of a tax and he argued that the ques- 
tion of liability to taxation was not exempted by 
that szction, But the section not only iefers to 
valuation or assessment but also refers to the 
liability of a person to be assessed or taxed. The 
argument was that theliability to be assessed or 
taxed meant only the question of the amount of tax, 
We consider that this expression includes the liabi- 
lity of a person to be taxed at all and we consider 
that s. 164 exempts any question in regard tu the 
liability of the plaintiff to be taxed from the juris- 
diction of the Civil Courts.” 
It is exactly the same argument which 
is now put forward which was not accept- 
ed in that ruling. The next ruling is 
Municipal Board, Benares v. Krishna & Co. 
: (4) and on page 037*, after quoting s., 164 
we learned Cnief Justice observed: 

“The marginal note added to the section is ‘Bar 


(4: (1935) A L J 635; 156 Ind. Cas. 261; 1935 AL 
R 535; 7 R A1060;A IR 1935 All. 760; 57 A 916. ` 
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to jurisdiction of Civil and Criminal Courts in mats 
ters of taxation.’ Both .the marginal note as well 
as the language of the two sub-sections indicate 
that it is the intention of the Legislature that mat- 
ters of this kind are to be decided finally in accord- 
ance with the provisions laid down in the Munici- 
palities Act and not otherwise, and that they shculd 
not be re-opened in any Civilor Criminal Court 
in any manner other than that which is provided 
in this Act. It is obviously intended that all objec- 
tions to the valuation or assessment as well as the 
liability or assessment of taxes shall be made either 
to the Board or appellate authority and that the 
ultimate decision of the appellate authority shall . 
be absolutely conclusive and incapable of being, 
re-Opened in any other Court except in accordance 
with the provisions of the Act itself.” f 
It is true that that case dealt with octroi 


duty, and the Court held on p. 637* 

“No suit for a refund of ociroi which has been as- 
sessed by the Municipal Board cn goods imported 
lies in a Oivil Coart on the ground thatthe goods 
were not infact assessable or that the amount of 
assessment was excessive.” 

It seems to me that as this ruling treated 
the question of refund as coming under 
assessment, the same reasoning applied 
to the question of the refund in the pre- 
sent case coming under the term as- 
sessment. The third case is L. P. A. 
No. 102 of 19314: Sheo Narain v. The 
Town Area Panchayat, Chhabramau (5), 
decided on October 18, 1935. The 
plaintiff, a Mukhtar residing outside -Ch- 
habramau, was taxed as an occupier of 
land because he practised in Chhabramau 
Tahsil and sat on the ground inthe Tahsil 
compound. He sued for a declaration that 
the assessment was illegal and that an 


‘injunction be granted against the defend- 


ant The U. P. Towa Areas Act, Act II of 
1914, provides in s. 14 for a tax 

“to ba assessed on the occupiers of houses orlands 
within the limits of the town area according either 
to their circumstances or to the annual value of the 
houses and lands occupied by them” , 

Section 15 provides for the panchayat to` 
prepare an assessment list which is con- 
firmed by the Town Magistrate. Section 18 
provides for an appeal to the District Magis- 
trate “against the assesssment or levy of 
any tak.” Section 18 (4) provides that : 

“The decision of the appellate authority prescribed 
in sub-s, (1) of this section shall bs final and shall 
not be called in question in any Court.’ 


In this case the-plaintiff had appealed to 
ihe District Magistrate and had lost his 
appeal. In agreement with the view of the 
learned Single Judge (Young, J.) it was 
held in the L. P. A. ‘Clearly by these pro- 
visions the jurisdicticn of the Civil Court 
is barred.” Reference was made to the 
rulings already quoted for Cantonment 


(5) 159 Ind. Cas. 897: 1935 A L R1202;8R A 
523: (1936) A L J 33; A IR 1936 All. 117, 
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Boards and Municipal Boards for the pro- 
position, and it was held that the provisions 
of s. 164, Municipalities Act, were similar 
to the provisions of the U. P. Town Areas 
Act and in both Acts the jurisdiction of 
Civil Courts was barrred as regards the 
assessment or levy of taxation by a Local 
Self-Gcverning body. The last of these four 
rulings is Town Area Commiitee, Mahaban 
v. Sohan Lal, S. A. No. 218 of 1933, unreport- 
ed, decided on October 30, 1935. The Court 
below had granted the plaintiff an injunction 
restraining the Committee from realizing 
a tax by attachment and sale of the prop- 
erty of the plaintiff. The plaintiff did not 
appeal to the District Magistrate. The 
plaintiff was a school teacher who lived 
outside the Town Area but attended a 
school inside the Area. He claimed that 
poe not liable to the tax. The Court 

eld: 


“In our opinion a civil suit which aims at chal- 
lenging the liability of the plaintiff to pay this tax 
or the assessment of such a tax does not lis.” 

There are two Bombay rulings in which 
a simlar view has been taken Muntcipali- 
ty of Wai v. Krishna (6) and Morar vy. 
Boread Town Municipality (7). In the latter 
ruling it was held on p. 609* in a suit for 
refund of alleged excess house tax paid 
to a Municipality: 

“Thus ths valuation in the first instance is plac- 
ed in the hands of a committee. By a subsequent 
rule a ‘remedy against over-va'uation by this com- 
mittee is provided in the shape of an appeal to the 
general committee, It is, we think clear, that a 
Civil Court cannot put itself in the place of, of 
over, either the committee or the general committee 
and r3yis3 ths valuation made by them.” 


On a consideration of all these reasons 
I would answer the question referred in 
the affirmative and hold that the suit of the 
plaintiff is barred by s. 164, U. P. Munici- 
palities Act. 

By the Court.—The answer to the ques- 
tion referred is in the negative. 

Answer accordingly. 


D. 
(6) 23 B 446. 
(7) 24 B 607; 2 Bom. L R 417. 
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fer of Property Act (IV of 1882), s. 41—Transfer by 
ostensible owner~-Proof of consideration, good faith 
and reasonable enquiries—Necessity of, for validity — 
Partition—Suit for partial partition—When lies, 

Under Muhammadan Law, heirs inherit as tenants- 
in-common and a co-owner is presumed to hold on 
banalf of all, unless ha indicates unmistakably that 
he intends to oust the others, and to hold exclusively 
on his own behalf. Whether he must bring this in- 
tention home to the others may possibly be open to 
question in some cases but he must ot least indicate 
that to the outside world, and give hisco-sharers an 
opportunity of realising what is happening if they 
are diligent. The burden of proof lies onthe person 
asserting ouster. Upendra Nath Roy v. Jitendra 
Nath Kundu (2), Muhammad Bakhsh v. Fateh Muham- 
mad (8) and Jijibai v. Zabu (4), relied on. 

In the case of a transfer of property by an ostensi- 
ble owner, consideration and good faith are not 
enough to give avalid titleto the purchaser as 
against the real owner. That he made reasonable 
enquiries must also be established. An entry in the 
revenue papers in itself is not sufficient to con- 
stitute the basis of enquiries. V. E. A. R. M. Firm 
v. Maung Ba Evin (5) and Kanchedilal v. Kanhai (6), 


referred to. 
A suit for partial partition will lie, if the co-owners 
all consent. Amrut v. Mukand (7), referred to. 


S. C. A. from appellate decree of the Court 
of the Additional District Judge, Amraoti, 
dated November 2, 1933, in Civil Appeal 
No. 171 of 1930, confirming that of the Ad- 
ditional Sub-Judge, Second Class, [lichpur, 
dated September 30, 1930,:in Civil Suit No. 
182 of 1930. 


Mr. D. W. Kathale; for the Appellants. 

Mr. M. Y. Sharif, for the Respondents, 

Judgment.—The suit is for possession 
of a one-third share in Survey No. 252-2 of 
Mauza Khaltapmali after partition by metes 
and bounds, and.for Rs. 150 as mesne pro- 
fits. This field’which has been referred to 
asthe Elichpur property belonged to one 
Amraobi, together with certain other fields 
situate at Mauza Katangaon, which have 
been called the Chandur estate. There was 
some dispute in the lower Courtas to whe- 
ther this property was Umraobi's or not, 
but it has now been accepted that the pro- 
perty was hers at the date of her death. 
She died on January 1, 1916, and accord- 
ing to Muhammadan Law her estale devolv- 
ed as follows: Each of her two sisters 
Janbi and Nyajbi obtained one third, and 
each of her two cousins Bahadarkhan and 
Ibrahim one-sixth. They naturally suc- 
ceeded as co-tenants. On June 7, 1916, 
the property in suit, namely the Elichpur 
property was recorded in the name of 
‘Bahadurkhan alone, and the question is 
whether he held the field adversely to the 
other heirs, or on behalf of them. The 
plaintiff is Janbi’s son, and sues for her 
one-third share to which he has succeeded, 
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. The defendant claims under a sale-deed 
(Ex. D-16), dated April 19, 1920, from Baha- 
darkhan. 

= The lower Appellate Court Lolds that 
Bahadurkhan criginally entered into posses- 
sion en behalf ofthe keirs, and did not 
claim to hold the property in his own right 
till 1918. Consequently it held that the suit 
was within time, it having been brought 
within twelve years frcm that date. The 
finding would ordinarily be one of fact, but 
I am unfortunately unable to accept it, as 
the learned Judge states in para. 5 of his 
judgment, when dealing with the question 
of Janbi'’s possession, that the documentary 
evidenceis of nouse in determining. that 
question. . Then when dealing with Baha- 
darkhan’s adverse pcssession, he states that 
the oral evidence has no significance. It is 
difficult then io see on what he founds his 
judgment. I will, therefore, have to go 
into the facis myself, and givea finding on 
these points. 

. It is unquestionable that Muhammedan 
heirs inherit as tenants-in-common, and so 
the inheritance in this case devolved upon 
the heirs of Umraobi in that capacity. It is 
also unquestionable that a co-owner is pre- 
sumed to hold cn, behalf of all, unless he 
indicates unmistakably that he intends to 
oust the others, and to Lold exclusively on 
his own behalf. Whether he must bring 
this intention home tu the others may pos- 
sibly be open to question in some cases as 

Muraduddin v. Umraobi (1) indicates; but it 
is unquestionable that-he must at least 
indicate that to the outside world, and give 
his-co-sharers an opportunity of realising 
what is happening, if they are diligent: 
Upendra Nath Roy v. Jitendra Nath 
Kundu (2) andMuhammad Bakhsh v. Fateh 
Muhammad (3). The burden of proof lies on 
the person asserting ouster: Jijibai v. 
Zabu (4). 

What are the facts here. On June |, 
1916, Bahadarkhan's name was brought on 
record in respect of the field in suit. 
Exhibit D-3 states that he inherited “by 
right of heirship’; not es sole heir 
nor to the exclusicn of all other heirs. 
but by right of heirship. That must be 
interpreted in its ordinary sense to 
have all the implications which the Mu- 
hammadan Law -attaches to an heir in 
- (1) 28 N L R 282; 1: i . 83l; 
wie is; A I R 1933 Nag 37, OE ERE a. 

(2) 62 C 921; 164 Ind. Cas, 61; 9 R C123 


: (8) 10 Lah. 849;:118 Ind. Cas. 905; A I R192 
A64; Ind. Rul. (4929, Lah. €25; 31 P L R 179 en 


79. 
(4) 30 N L'R 16; 150 Ind, Cas. 679; A I 
are Nel pi : R 1933 Nag, 
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such cases. Thisisin striking contrast to 
the action of Umraobi in like circumstances, 
where she claimed in Exs. P-SDand P-10, to 
inherit es the only heir. 

With respect to the Chandar fields, we do 
not know what happened to them. But 
even if it be assumed that a similar decla- 
ration anda similar entry was made in 
favour of the two sisiers, two inferences 
would be possible; (1) that each claimed to 
succeed to the exclusion of the others, and 
(2) that cach held on behalf of all, and 
divided the property for convenience of 
management, or by some other arrange- 
ment between themselves. In Ex. D-1 
Bahadarkhan claimed on February 21, 
1920, a one-third share in the Chandur 
fields which, according to him, were in the 
possession of the plaintiff's mother and 
aunt. He also said that he had obtained 
his share of the lease-money from these 
fields the year before, but had yet to receive 
it from them for tLe current year. This in 
my cpinion is more consistent with each 
party holding on behalf of all than each 
holding the felds in his own pcssessicn 
to the exclusion of the rest. ; 

It is true the plaintiff then said ihat 
Behadarkhan obtained ihe Elichpur fields 
under a compromise, while Lis mother 
obtained the Chandur fields. But. the 
compromise hes been ruled out, end we 
are concerned with Bahadarkhan's acts, not 
‘te plaintiff's so far as this point 1s con- 
cerned. There isa judgment (Ex. P.3) to 
which Bahadarkhan and Janbi were both 
parties, in which it was held that the heirs 
of Umraobi each had a share in her proper- 
ty, and the shares are there defined. It is 
true we are notin a position to determine 
which of Umraobi’s properties that case 
refers to, Lut even if it referred to the 
Chandur fields, and to the one now in suit, 16 
appears clear that even on October 10, 1917, 
the position was that Umraobi’s heirs were 
holding as tenants-in-common on behalf of 
each other. The plaintiff as P. W. states 
that his mother had been receiving her 
share of the income from the field in 
suit from Bahadarkhan until 1920. It is 
true he is not a very reliable witness and 
has made several statements which it is 
impossible to accept, but considering the 
circumstences that Bahadarkhan himself 
admits that he was receiving his share from 
the Chandur fields which were in tke pos- 
session of Janbi and Nyajbi, 1 see no reason 
to disbelieve the plaintifi's statement that 
his mother was similarly receiving her share 


-from the field in Bahadarkhan’s possession, 


i956 - 


Tu the circumstances, am of opinion that 
Bahadarkhan entered into possession on 
behalf of all Umraobi's heirs. - 

The first act from which ouster can pəs- 
sibly be deduced is to be found in a state- 
ment in Ex. D-3 where itis stated that 
Bahadarkhan morigaged the fieldin suit 
without possession to one Hurmatbi. Itis 
true there are rulings to the effect that a 
mortgage without possession would not 
ordinarily be proof of ouster against a co- 
sharer, as they would not necessarily come 
to know about the mortgage. But even if 
we accept this as an azt of ouster of which 
the.co-sharers could have had know'edge, 
if they hed used ordinary diligence, it still 
brings the plaintiffs claim within time for 
ihe suit has been filed within twelve years 
of that da‘e. i 
- Itis next contended on behalfof the ap- 


pellants that they are protected under s. 41' 


of the Transfer of Property Act, as Baha- 


darkhan was tke ostensible owner of the 


properly, and they purchased from him in 
1920 after making reasonable enquiries, and 
in good faith I am referred to a Privy 
Councilruling in V. E. A. R M. Firm v. 
Maung’ Ba Evin (5) for the position that 
if consideration is proved, then there 
isa presumption of gocd faith. However, 


good faith is not the only point to be econ- 
sidered. The purchaser in such a case’ 


must also establish that he made reasonable 
enquiries. Both the lower Courts have 


found that no such enquiries were made. 


The quéstion of the nature of the enquiries 
required to constitute reasonableness may 


be.one: of law, but they have io be-based. 


on facts,and the facts found by the lower 
Appellate Court are these: 
Judge states that the first defendant who 
has been esamined.as. D. W. No. 1, admits 
that he did not enquire whether Umraobi 
had any other heirs, although he knew that 
Bahadarkhan Claimed to inherit as her heir. 
He also admits that he didnot enquire from 
Bahaderkhan whether he was the. full 
owner of the field. It is also evident from 
his evidence that he was awareof the liti- 
gation with respect to the Chandur pro- 
perty, and of the fact that the plaintiff's 
mother had ashare in it. The second de- 
fendant is the father of the first defendant, 
and as D. W. No. 2 he admits that he was 
aware that Umraobi had sisters who were 
alive at the dateof his purchase. I further 


find from his evidence that he was really. 


(5) 5 R 852; 105 Ind. Cas, 788;4 O W N 926: 53 M 


L J 388;A IR 1927 PO 237; 99 Bom. L R148]: 990. 


W N 28; 46 O Ld 349; 27 L W 447 (PO), 
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the man who negotiated the sale. In the 
circumstances there isample evidence to 
support the finding of the lower Appellate 
Court that the purchasers had not taken 
reasonable care to ascertain that the trans- 
feror had power to make the transferor. I 
agree.that that is the legal effect of the 
admissions they have made in their evi- 
dence. l 

In the argumenis before m> the learned 
Counsel relied mainly on the fact that 
Bahadarkhan’s name had been recorded 
in the Revenue papers since 1916, and that 
he had executed a mortgage in kis own 
name in 1918. . In Kanchedilal v.- Kanhai 
(6) it has been pointed out that their Lord- 
ships of the Privy Council state that a per- 
son cannot be said to be àn ostensibie 
owner with the consent of thetrue owner on 
the basis of an entry inthe revenue papers, 
wren the ostensible owner's name wus en- 
tered in the revenue papers in the face of the. 
opposition of true owner. J agree that does’ 
nət apply mutatis mutandis here, but tha 
principle that an entry in the revenus 
papers in itself is not sufficient to conslitnte 
the basis of enquiries will apply. Hxu:bit 
D-] shows clearly that Bahadarkhan did not 
claim to hold to the exclusion of tae others. 
It is argued in reply ihat the plaintiff's 
statement indicated that Bahadarkhan was 
the sole owner, and that the defendants can- 


‘not be blamed for having acted on that 


slalement. It was never pleaded that they 
relied on this statement, or even that they 
made any enquiries about it. They have 
not relied on it in their evidence. So it is 
not open to their learned Counsel to rely : 
on it here. i : : 

"The last point urged is that, since Ex. D-1 
indicates that Umraobi left some other pro- 
perty which wasin the possession of Janbi 
and Nyajbi, this sait for partition cannot 
lie, unless that is also brought into hotehpot; 
also that in any case a suit for partial par 
tition cannot lie. This is a fact which has 
not been. pleaded anywhere. It was not 
raised in either of the lower Courts, and 
has been raised for the first time in the 
argument before me. It is not even raised 
in the grounds of appeal. Itis not a ques- 
tion of law, for it depends upon the exis- 
tence of that other property atthe present 
date. No one knows what has happened to it, 
All we know is that Umraobi left it, and 
that Janbiand Nyajbi were fora time in 
possession of it. 1 cannot allow the point to 
be taken at this stage. 

(6) 28 N LR 227 at p 231; 140 Ind. Cas, 390; Ind, 
Rul. (1932) Nag 147; A I R1932 Neg. 165, 


1£0- 


With respect to the rulin uoted in 
Amrut v. Mukand (7) it is noni È say that 
1t is indicated there thata suit for partial 
partition will lie, if the co-owneis all con- 
sent. Since no objection has been raised 
iu this case to the partition of the Filichpur 
property alone, their consent can safely be 
presumed. 


The appeal fails and is dismissed with 
costs. i 


N. Appeal dismissed. 
(7) 5NLR 152; 4 Ind. Cas, 336, 
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Nutsance—Actionable nuisance—Tests— Dedication 
of house in city for performance of marriage cere- 
monies and pujas—Loud noise during nights dis- 
turbing sleep of neighbours—Right of neighbours to 
sue for injunction. 

“It is not’cdrrect tosay that an act will bean 

actionable nuisance only if society does not tolerate 
it, Though the‘question is one of degree and in ap- 
plying the law to any particular case one must be 
guided to agreat extent by common senseand the 
ordinary standard of comfort prevailing in the neigh- 
bourhood, this does not mean that it is left entirely to 
the neighbourhood: to decide which is an actionable 
nuisance and which is not. It is for the Court to 
decide whether in view ofthe ordinary standard of 
comfort prevailing among ordinary people living in 
the locality the act is one which would amount to 
a serious invasion of the right ofa person to a com- 
fortable dwelling in his own house, 
Where a person who owned a house in a street in 
the Oity of Madras set itapart for those who 
wanted, to use it for performing marriage ceremonies 
pujas, etc., free of rent, as an act of charity, and the 
performance of pujas and the accompanying music 
and sound of cymbals created such a loud noise dur- 
ing the nights as to disturb the sleep of the neigh- 
bours for several days in the year : 

Held, that the noise of the loud and discordant in- 
struments like the tom tom, cymbals and go on during 
the nights amounted to an actionable nuisance and 
that it was no answer to say that this was done for 
the sake of charity ; and the owner of the house, his 
servants and agents could be prohibited by injunc- 
tion from producing any loud noise or loud music 
such as would disturb the sleep of the neighbours 
during the nights, Colls v. Home and Colonial 


Stores (1) and Vanderpant v. Mayfai 
(2), referred to. p ayfair Hotel Co. 


C. C. C. A. against the decree of the Court 
of the City Civil Judge, Madras, i 
No. 768 of 1934. Se Madras, in O. 8. 


Messrs. K. Bashyam Ayyanga 
Srinivasan, for the aa rand T, R. 
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Messrs.Ponnuswami Aiyar and Narayana- 
swamy Aiyar, for the Respondent. 

Judgment.—Tkis is an appeal ficm the 
decree of the City Civil Judge, Madras, 
dated May 8, 1935, in O.8. No. 768 of 
1934, a suit for an injunction restraining 
the defendant, his servants and agents 
from beating tom tom and from producing 
loud music in his house No. 29, Ramanuja 
Iyer Street, old Washermanpet. The 
plaintiff is tke owner and resident of the 
adjoining house No. 80. Both the houses 
are situated in a residential locality and 
the defendant’s house was also used purely 
for residentisl] purposes till 1932 when 
the downstair portion of if was set apart 
by the defendant for what he considered 
to be a charitable purpose, namely to allow 
anybedy who wantedto use it temporarily 
for performing marriage ceremonies, pujas, 
ete, free of rent. The convenience of 
getting a building for such purposes was 
apporently «ppreciated by many peogle 
after this ‘charity? was established, for 
the defendant's own account shows that in 
1933, it wes used for these pujas and 
ceremonies for 93 days and in 1934, the 
number of dsys rose to 122 anadi; would 
indeed appear that there is every likeli- 
hood of the ‘charity’ becoming more ind 
more popular and the house being mcre 
and more frequently resorted toin future. 
The defendant’s main contest was that 
there was no actional nuisance as a result 
of the noise and the only point decided 
by the trial Court was whether the- act 
complained of, thatis, the production cf 
loud music and noise in connection with 
ceremonies and pujas carried on in the: 
defendant’s house, amount toan actionable 
nuisance. 


There is really no doubt as regards the 
facts and there can be no doubt that for 
most of the time when the defendant's 
downstairs is occupied for the purpose of 
performing ceremonies and puja the noise 
produced during night especially is a 
source of great suffering to the neighbours 
who are unableon account of the noise 
to get proper sieep. The learned trial 
Judge was prepared to believe that at 
least during the performance of the cere- 
mony known as Skanda Sashti there is 
terrible noise during night which is suff- 
cient to disturb the sleep of the neigh- 
bours for at least six nights. He dealt 
with this question as follows :— 

“Can we direct that during the occasion of 


Skanda Sashti there should not be more than a 
certain amount ofnoise or that the noise should 
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no go beyond a certain period? I am of opinion 
that in our present state of scciety it isnot possi- 
ble to issue an injunction in such cases.” 


The reason given by the learned Judge 
is that people are superstitious and they 
believe that this ceremeny should be 
performed and that shouting as loudly as 
possible is an essential part of the cere- 
mony, and that Courts could not dictate 
to those who want to perform such a 
ceremony that they should not perform 
it in that manner. As regards the other 
ceremonies, especially marriages, the 
learned trial Judge does not doubt that 
there was too much music in connection 
with the marriages but thatas marriages 
are performed during special months, the 
noise caused in connection with marriages 
would not be such as to amount to an 
actionable nuisance especially as it is only 
in 3 or 4days in a month that thereis 
such a noise. The law which the learned 
Judge applied tothe facts of the present 
case appears to be contained in the follow- 
ing observation. 

“In order that an act may be an actionable 


Nuisance, ib must be something which the society 
does not tolerate,” 


In other words, according to the learned 
trial Judge tle law is to be found in the 
opinion of the people in general about 
the act whichis alleged to be an action- 
able nuisance. Applying this statement 
of the law to the facts of the case, the 
learned Judge was of opinion that there 
was no actionable nuisance and he accord- 
ingly dismissed the suit but without cesis. 
The plaintiff appeals. | 
‘In this appeal by the plaintif, objection 
has been taken to the statement of the 
law on the subject of actionable nuisance 
by the learned trial Judge and I think 
the objection is well-founded. It is not 
quite correct to say that an act will be 
actionable nuisance only if society dces 
not tolerate it. No doubtthe question is 
one of degree and in applying the law to 
any particular case, one must be guided 
to a great extent by common sense and 
the ordinary standard of comfort pre- 
vailing in the neighbourhood. But this 
does not mean that itis left entirely to 
the neighbourhood to decide which ia an 
aclionable nuisance and which is not. It 
is the Court that has to decide whether in 
view ofthe ordinary standard of comfort 
prevailing among ordinary people living 
in the locality the actis one which would 
amount toa serious invasion of the right 
of a person to comfortable dwelling in 


his own house. As stated by Lord Hals- 
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bury in Colls v. Hom: and Colonial Stores 
l ; 


“A dweller in towns cannot expect to have as 
pure air, as free from smoke, smell and noise, 88s 
if he lived in the country, and distant from other 
dwelllngs, yet an excess of smoke, smell and noise 
may give a cause of action, but in each case 
whether it amounts to a nuisance which will give 
a right of action.” : 

That is a question of fact to be 
decided by the Court in each case. It 
is enough to refer to the latest case on 
the subject in Vanderpant v. Mayfair 
Hotel Co, (2), where the .law on the .subject 
is stated thus: 

“Apart from any right which may have been 
acquired against him by contract, grant or pres- 
cription, every person is entitled as against his 
neighbour to the comfortable and healthful enjoyment 
of the premises occupied by him, and in deciding 


+ 


whether in any particular case, his right has been 
interfered with and a nuisance thereby caused, it is 
necessary to determine whether the act complained 
of is an inconveniences materially interfering with 
the ordinary physical comfort of human existence 
not merely accordingly to elegant or dainty modes 
and habits of living, but according to plain and 
sober and simple notions obtaining among English 
people.” 

The only change in this statement of the 
law which is required to make it appli- 
cable to this country is to substitute the 
word ‘Indian’ for ‘English’. In the parti- 
cular case before us it is clear that the 
noise is such that it prevents people in 
the neighbourhood from having proper 
sleep during nighis. Sleep is not the 
luxury of a few but is a necessity of 
mankind generally, and repeated dis- 
turbance of natural sleep must necessarily . 
cause a great deal of discomfort and 
even suffering. I can quite believe the 
plaintiff when he says in his evidence 
that es a result of this noise a child of 
his died in the house. It is almost a 
torture to prevent a sleeper from sleeping 
and when this torture is repeated, 16 is 
quite probable that there may be danger 
to heaith and even tolife. Sleep is human 
nature's daily medicine, and disturbance 
to sleep is not a matter of complaint only 
to people of refined susceptibility but to 
every one, whether in Tondiarpet or 
elsewhere. There can be no doubt that 
ihe noise in the present case is not pro- 
duced by ordinary music but by loud 
and discordant instruments like the tom- 
tom cymbals and soon, and when such 
noise is made long after the hour when 
people ordinarily go to sieep, it must 
necessarily amount to an actionable 

(1: TI pas LJ Ch. 484; 90 L T 6&7; 53 

; a. 
va ag a) 1 Oh, 138; 99 L J Ch. 81; 142 L T 198; 
91 J P 23; 27 LGR 792. 
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nu:sance. The present case is, moreover, 
one in w.ich we are not dealing with the 
ordinary user by » man of his dwelling 
houe or the performance of ceremonies 
there ‘in on his own behalf or by himeelf. 
This is a case in which the defendant 
has caused to be concentrated in his house 
the noise that would otherwise be dis- 
tributed ‘among many houses. This con- 
centration of noise must necessarily he a 
very great afflication to his neighbours 
and in my: opinion it is no answer to 
say that it is all done for the sake of 
charity. Charity which. involves so much 
suffering to one’s neighbours does not seem 


to deserve much encouragement, and cer-- 


tainly itis not a defenceto an action for 
injunction in respect of an actionable 
nuisance. The defendant himself has stated 
in his evidence that he does not want any 
noise to be made between 11 p. m. and SAM. 
and so this is not a case in which he 
would be personally inconvenienced © in 
any way if loud music is prohibited . at 
least between ll p.M.and3a.m. This in- 
terval is, however, in my opinion too short. 
Tte interval should be at least six hours: 
The defendant, however, prefers that the 
six hour interval during which loud music 
or noise should be prohibited should he bet- 
ween 10 P.M. and 4A s. instead of 11 p.m. 
and 5 am. On the whole, Ido not see any 
reason why in tbis matter his preference 
should not be accepted. It is not un- 
reasonable, and there is no particular 
. reason why the hours of sleep should not 
be put one ‘hour earlier, for even -accord- 
ing to the plaintiff the people in this 
locality generally goto bed by 8 or 9 P.M., 
and if noise js prohibited after 10 r. m. it 
would be more convenient in my opinion 
to the people inthe neighbourhood, even 
though the plaintiff personally for reasons 
of his. own would prefer the prohibition 
to be between ll p.m. and5a.m. I am 
of opinion that the learned trial Judge was 
wrong in coming to the conclusion that 
the. plaintiff had not- established an action- 
able nuisance. The acis complained of 
have been fully proved and they certainly 
amount to an actionable nuisance, and 
ihe only remedy in such a case is to grant an 
injunction. The injunction will be in the 
following terms: thatthe defendant, his 
servants and agents be hereby prohibited 
from producing any loud ncise-or loud music 
such as would disturb the sleep of the 
neighbours at any time between the hours 
of 10p,mM. and 4 a.m. There will be a 
decree accordingly andthe decree appealed 
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from will beset aside. The plaintiff will 
be entitled to get his costs of this appeal 
from the defendant (respondent). There 
will be no order as to costs in the trial Court. 
As Injunction granted. 


ALLAHABDA HIGH COURT 
Criminal Reference No. 32 of 1936 
Apuil 23, 1936 
NiaMat ULLAH AND CoLuistsre, Jd. 

EMPEROR—Prosscutor l 
VETSUS l sou 2 
BARMANAND AND ANOTAER— ACCUSED _ 

Penal Code (Act XLV of 1860), s. 406—Ornaments 
given to goldsmith in consideration of giving certain 
quantities of gold and silver—Ownership, whether 
transferred—Ojfence under s. 406—Promise to return 
identical gold and silver after melting—Fatiure— 
Offence. 

It would be somewhat unusual for an owner of a 
gold ornament to transfer out and out his right there- 
in to a goldsmith in consideration of the latter's pro- 
mise to give certain quantities of gold and silver. It 
is more probable that the owner of an ornament 
desirous of obtaining its gold would have it melted 
and the gold given to him; but a transaction of the 
first kind is easily conezivable, and if the evidence 
in the case is consistent witha transaction of that 
kind, the Court should not construe it so asto make 
it a case of the second kind and make the transferee 
liable under s, 406, Penal Code, for failure to return 
the identical gold and silver. 

r, Ref. from the District Magistrate, 
Muzaffarnagar, dated November 21, 1935. 

Mr. G. S. Pathak, for the Complainant. . 

Mr. Kumuda Prasad, for the Opposite 
Party. l 

The Assistant Government Advocate, for 
the Crown. 

Order.—This is a reference by the learn- 
ed District Magistrate of Muzalfarnagar, 
recommending that the sentences passed by 
a Tahsildar. Magistrate of that District on 
Barmanand andJhabboo for offences under 
ss. 406 and 323, Indian Penal Code, be en- 
hanced. The facts which led to the refer- 
ence are as follows: The complainant 
Baldeva.and ihe accused are Sunars. by 


‘caste. The evidence shows that Barmanand 


actually carries on the profession of a gold- 
emith. On. April 24, 1935, Baldeva filed a 
complaint in the Court of the Sub-Division- 
al Officer, Jansat, alleging that afew days 
before the complaint he had taken a pair 
of gold bangles tothe accused Barmanand 
and offered to sellthem to the latter, and 
that it was agreed that Barmanand would 
give 1# tolas of gold and 84 tolas of silver 
in lieu oftke bangles which were “sold” 
lo Barmanand. On Baldeva demanding 
18 tolasof gold and 8} tolas of silver, which 
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Barmanand had agreed to give bim, the 
latter said that he would give them after 
‘the bangles were melted. Baldeva accept- 
ed Barmanend's word and came to him two 
‘or three daysafterwards and demanded the 
gold andsilver which he had agreed to 
give. 

At that time accused No. 2, Jhabboo, was 
sitting at the shop of Barmanand, Baldeva 
‘insisted on the gold and silver being given 
‘to him, which led to some altercation follow- 
ed by an assault by Barmanand and Jhab- 
‘boo. Baldeva received some injuries, which 
were subsequently mentioned by a medi- 
cal practitioner in an injury report. On 
the above allegations Baldeva charged Bar- 
manand with offences under ss. 406 and 
323, Indian Penal Code, and Jhabboo with 
an offence under s. 323, Indian Penal Code. 
The Sub-Divisional Magistrate transferred 
‘the case to a Tahsildar Magistrate of the 
‘Second Class, who recorded the evidence 
of a number of witnesses produced by the 
complainant and charged the accused Bar- 
manand under ss. 406 and 323 and Jhabboo 
‘under s. 323 only. Barmanand pleaded in 
defence that Baldeva had sold the bangles 
to him, as admitted by the latter, and that 
‘he had given the agreed quantities of gold 
and silver to Baldeva. It appears from the 
complaint and the statements of the com- 
plainant’s witnesses as also from the state- 
ments of the accused and the witnesses ex- 
amined in defence that sufficient attention 
‘was not paid to the view on which the refer- 
ence made by the learned District Magis- 
irate is based. The crucial question in the 
case is whether Baldeva had transferred his 
rights in the bangles to Barmanand, so 
that the property in those articles passed 
from Baldevato Barmanand, cr Baldeva 
retained his ownership of the bangles while 
they were in the custody of Barmanand, 
who had agreed to hand over to Baldeva the 
identical gold and silver to be obtained by 
melting the bangles. In the former case, 
it is clear,as the learned District Magis- 
‘trate has pointed out, that no offence under 
5. 406, Indian Penal Code, can be said to 
have been committed. In the latter case 
s. 406, is clearly applicable. 

The Tahsildar Magistrate believed the wit- 
nesses for the prosecution and disbelieved 
those for the defence so far as the latter 
attempted to establish that Barmanand had 
‘given the agreed quantities of gold and 
silver to Baldeva. On that finding he assum- 
ed that Barmanand committed an offence 
under e. 405, Indian Penal Code. He also 
“believed the statement of the witnesses for 
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tke prosecution that both Barmanand and 
Jhabboo assaulted Baldeva as alleged by 
him. He s*ntenced Barmanand to a fine of 
Rs. 150 under s. 403, Indian Penal Code and 
both Barmanand and Jhabboo to a fine of 
Rs. 25 each under s. $23, Indian Penal Code. 
Barmanand and Jhabboo filed an appeal 
in the Court of the District Magistrate. It 
was argued before him that on the own 
showing of the complainant and his witness- 
es no offence under s. 406, could be said to 
have been committed in view of the fact 
that Baldeva had “sold” the bangles to Bar- 
manand, who had agreed to give certain 
quantities of gold and silver in exchange. 
The record of evidence appearsto have béen 
then examined in the light of the contention 
noted above. The learned District Magis- 
trate seems to have appreciated the ques- 
tion of law involved in the contention ref- 
erred to above; but he expressed the opinion 
that the Tahsildar Magistrate misunder- 
stood the complainant and that what he and 
his witnesses meant to say was that Barma- 
nand would, according to the agreement, 
give the identical gold and silver which 
would be obtained after melting the bang- 
les In that view, the learned District Magis- 
trate repelled the contention which had 
been put forward before him on behalf of 
the accused. He considered that, having re- 
gard to the nature of the offence, the sen- 
tence imposed by the trying Magistrate was 
inadequate. 

Tne District Magistrate was apparently 
under the impression that the Tahsildar 
had convicted the eczused under s. 325, 
Indian Penal Code. Thisis clear from his 
remark that the sentence of imprisonment 
was compulsory and fine only did not meet 
the requirements of the case. Accordingly 
he submitted the record of the case to this 
Court, recommending that the sentences on 
both counts be enhanced. In showing cause 
why the sentences should not be enhanced, 
the learned Advocate for the accused argued 


the case in all its aspects, contending that 


the evidence did not justify the conviction 
of Barmanand under s. 403, Indian Penal 
Code. We have been taken through the evi- 
dence by Counsel on both sides, and are of 
opinion, that though there is much to be 
said in favour of the view which commend- 
ed ifself to the learned District Magistrate, 
the case is not free from doubt. It would 
be somewhat unusual for an owner of a gold 
ornament to transfer out and out his rigat 
therein to a goldsmith in consideration of the 
latter's promise to give certain quantities of 
gold and silver. Itis more probable. that 
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the owner of an ornament desirous of 
obtaining its gold would have it melled and 
the gold given to him ; but a transanction 
of the first kind is easily conceivable, and 
ifthe evidence in tle present case is ccn- 
sistent with a transaction of that kind, tLe 
Court should not construe it soas to make 
ita case of the second kind. The learned 
District Magistrate thought that through 
some misunderstanding the word “farokh? 
became part of ihe evidence of the witnes- 
ses; but we find from the complaint itself 
that the ornaments had been “sold” in lieu 
of 13 tolas of gold and 83 tolas of silver? It 
18 alleged in the complaint that, after the 
agreement was concluded, the ccmplainant 
there and then demanded the agreed quan- 
tities cf gold and silver. l 

It is argued cn behalf of the accused 
that it was not part of the bargain that 
Barmanand should give tke identical gold 
and silver of which tke ornaments were 
composed, and that, cs was indicated by 
Immediate demand made by Baldeva, it 
was open to Bzrmanand to give any 
other gold and silver cf the agreed quanti- 
ties. We have examined ike’ ecm- 
plainant’s statement at the back of the ccm- 
plaint, his evidence ind thet of his wif- 
nesses, nd are unable to say that they 
ere inconsistent with the interpretation 
which is pleced cuthem by the accused. The 
word “sell” cecursin all ¢fthem. There is 
no clear indicaticn any where that the agree- 
ment between tke parties was that the inden- 
tical gold and silver compcsing the orna- 
menis were to be given to Baldeva. 

The record is quite consistent with ithe 
supposition that properly in the crnament 
had passed from Baldeva to Barmanand 
in consideration of the latter agreeing to 
give certain quantities of gold and silver 
not necessaiily tke identical gold and silver 
of which the bangles were composed. As 
already stated, the case is not free from 
doubt. The accused cannot, in these circum- 
stances, be convicted under s. 406, Indian 
Penal Code. 

As regards the other offence, we find on 
areference to the charge sheet that they 
were tried under s. 323, and nots. 325. The 
medical evidence shows that Baldeva had a 
ecntusion 3” x 4” on the dorsum of the left 
rand, probably due to dislocation of meta- 
{arso-phalangeal ‘joinis of the middle and 
ting fingers of the left hand. Besides this 
injury two other injuries were noted in the 
Injury report, but they are swellings due to 
the firstinjury. The doctor's evidence does 
not show positively that there was a dislo- 
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cation of a finger joint. The doctor attribut- 
ed ihe injury No.1 tothe probability, and 
distinguished from certainty, cf there being 
a dislocation of the joint named by him. In 
that state of the evidence the Tahsildar 
Magistrate was right in charging the accus- 
ed under s. 323, Indian Penal Ccde. We 
may point out that, even if it were other- 
wise, we cannot straightaway alter the con- 
viction from s. 323 tos. 325, for which the 
accused have not been tried. While we 
hold ihat the accused were rightly convict- 
ed under s. 323, Indian Penal Code, we think 
that tke fines imposed for that offence by 
the trying Magistrate are inadequate. Hav- 
ing regard to the nature of the injuries re- 
ceived by Baldeva and the circumstances 
in which they were caused, we think that 
the case calls for a severer sentence than 
{hat imposed by the trying Magistrate. The 
result of our findings is that Barmanand is 
acquitted of the offence under s. 406, Indian 
Penal Code. His conviction or that offence 
is set aside, and the fine, if paid, shall ‘be 
remitted. The sentence of Barmanand and 
Jhebboo under s. 323, Indian Penal Code, 
are enhanced from Rs. 25to Rs. 50 in the 
case of each of the two accused. Out cf the 
fine, if recovered, Rs. 50 shall be paid to 
Baldeva as compensation. 
D. Order accordingly. 
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95—Art. 48, scope of—Difference between Arts, 48 
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On the language of Art. 48, Sch. I, Limitation Act, 
no question arises as to whether the ownerof the 
property of the kind mentioned in that article was or 
was not reasonably diligent to discover in whcse pos- 
sessicn the property heis seeking to recover is, 
There are a pood many aiticles in the Limitation Act, 
in which time begins to run from the date of the 
plaintifi’s knowledge of a particular fact or act or 
when certain relevant facts first became or become 
known to him, but in none of them has the Legisla- 
ture imposed a condition as to the plaintiff Being 
reasonably diligent in discovering those facts or 
acquiring that particular knowledge. The plain 
meaning of the article is thattime begins to run 
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against the owner of the property lost, from the tims 
when he first discovered that it isin ths possession 
of the defendant. The words“ whose possession ` 
mean the possession of some definits person who can 
be identified and against whom effective relief for 
restoration of the property in question can be obtain- 
ed. [p. 186, col. 2; p. 188, col. 1.] 

The onus is on the plaintiff to prove that he first 
learnt within three years of the suit that the property 
which he is seeking to recover was in the possession 
of the defendant. In other words, he has to prove 
that he obtained the knowledge of the defendant's 
possession of the property within three years of the 
‘suit, and that isall. If he proves this, then to suc- 
ceed in the plea of limitation the defendant has to 
prove that the fact that the property was in his pos- 
sessicn became known to the plaintiff more than 
three years prior to the suit. [p. 188, col.2 

Article 49 must be read slong with Art, 48 and 

reading the two articles together, it is clear that Art. 
49 would apply to a suit for recovery of specific 
movable property which is other than the specific 
movable property described in Art. 48; and if 
the property in suit falls within the description 
under Art. 48, itis clear it would be excluded from 
the operation of Art. 49, which seems tome tobe a 
residuary article. In other words, specific movable 
property in Ait. 49 must be the property which is 
not lost tothe owner asa result of theft, or dishonest 
misappropriation, or conversion, [p. 187, col 2.] 
. The detention of property amounts to conversion 
within Art. 49 only when itis adverse to the owner 
or other person entitled to possession, that is to say, 
the defendant must have shown an intention to keep 
the property in fraud of the plaintiff. Clayton v. 
Le Roy (2), referred to. |2id.] 

Article 95 applies toa suit toset aside a decree 
obtained by fraud, or for other relief on the ground 
of fraud. This, it isclear, applies and must apply 
toa case where the plaintiff has sustained loss cr 
damage on acccunt of the fraud of the defendant. fre 
187, col. 1.] 

When there have been successive conversions cf 
the same proyerty by different perscns, each of these 
ecnversions is an independent cause of action, and 
the barring of one of them by the statuts of limita- 
tion has no effect on the others. [p. 189, col. 1.] 

Mr, J. H. Vakeel, for the Plaintiff. 

Mr. D. N. Bahadurjyi, fcr the Defendants. 

Judgment.—The main facts in this suit 
are not in dispute and raise a short but 
interesting question under the Limitation 


Act. One Dubash died in Bombay in the 


year 1921, leaving a will .of which he ap- 


pointed five persons to be the executors and 
trustees. He left considerable movable 
and immovable property including Govern- 
ment Promissory Loan Notes and Port 
Trust Bonds of the aggregate value of over 
five lakhs of rupees. The will was proved 
by some of the executcrs, and they took 
charge of the estate. In the course of the 
administration of the estate, they decided 
to get the Government Promissory Notes 
and Port Trust Bonds renewed after re- 
covering the interest due therecn, and then 
to divide the same among the heirs. For 
this purpcse they handed over these securi- 
ties and bonds to one Commissariat, who 
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was a sharebroker. The. latter from time 
to time returned to the executors some of 
these securities of the face value of over 
Rs. 2,19,000 duly renewed together with the 
smount of interest due thereon. He failed 
to return the rest including Port ‘Trust 
Bonds of the face value of Rs. 37,500, in 
spite of repeated demands. It is common 


ground that among tLe Port Turst Bonds 


which Commissariat failed to return are the 
three bondsin this suit. 

In the meanwhile a suit was brought 
in this Court by two of the heirs of the de- 
ceased for administration of the estate, and 
a Receiver was appointed. By orders made 
subsequently from time to time, the pre- 
sent Court Receiver was brougat on record 
of that suit in place of the original Receiver. 
In August 1925, Messrs. Mulla and Mulla 
on behalf of the executors lodged a com- 
plaint with the Commissioner of Police to 


‘the effect that they had reason to suspect 


that Commissariat, who in tle meanwhile 
had absconded frem Bcmbay, had ccmmit- 
ted breaches of trust after forging ihe en- 
dursements and signatures on some of the 
sccurilies entrusted to him by the execu- 
tors, and the Police started an investiga- 
ti:n in the matter. There is \oluminous 
correspondence before me between My 13, 
1925, and June 20, 1925, which shows that 
ihe executors were leaving nostone unturn- 
ed to discover the existence of the prop- 
erty which they had lost, and it was after 
they failed that they made this complaint 
to the Pclice in August 1925. 

The executors had some reason to think 
that seme of these properties were lodged 
by Commissariat in his own account with 
the P. & O. Banking Corporation, and they 
approached the Corporation on September 5, 
1925; and the latter, on Seplember 1], 
1925, or thereabouts, informed them that 
the Port Trust Bends in suit and some 
olher securities were handed over to them 
by Commissariat to reduce his personal 
Viability to the Corporation. The Police, on 
thig information being supplied to them, 
obtained a list from the Corporation on 
September 1], 1925. That list shows that 
{he bends in suit were handed over by 
Commissariat to the Corporation, and the 
Corporation had subsequently made 
them over to the Bank of India. The 
Bank of India, when approached, ad- 
mitted having held these bonds, but inform- 
ed the plaintiff's attorneys that they had 
parted with them in favour of Chaganlal 
Javerl & Co. Enquiries were continued. 
and Chaganlal Javeri admitted having ob- 
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‘tained the bonds in due course of business 
but stated that he had sold them to one 
Ramdas Gangadas. All attempts of the 
‘executors to trace the said Ramdas Ganga- 
das were unsuccessful and all that they 
could do was to persist in their enquiries 
and call upon the Police to pursue their 
investigation, which they did. 

In 1926 some of the securities were trac- 
ed and the Receiver in 1926 filed a suit 
against Commissariat and some other par- 
ties in whose possession they were found 
to be. Atthat time the three suit bonds 
were not traced by the Police. The suit 
was heard by my brother Cramp, who made 
a decree in 1928 in favour of the Court 
Receiver. It appears that the suit bonds 
were not presented for a long time to the Port 
Trust for interest, although it had accrued 
due since August l, 1925, and it was on 
July 1, 1927, that for the first time the 
bonds were sent by the Imperial Bank of 
India under a power-of-attorney from the 
defendants tothe Port Trust for collection 
cf interest. The endorsements on the bonds 
show that interest due from August 1, 1925, 
was paid on July 1, 1927, io the Imperial 
Bank on behnlf of the defendants. When 
those who were acting on behalf of the 
executors found this, they wrote to the 
Imperial Bank of India, and on August 16, 
1928, the Imperial Ban of India forward- 
ed to them the names of the defen lants 
and their addresses. It is under these cir- 
cumstances that the Court Receiver undar 
proper authority has filed ihe present suit 
for the return cf the bonds against the de- 
fendants. On the merits there is no defence. 
. In the correspondence before suit, the 
defendants, when called upon to return the 
bonds to the plaintiff, at one time contend- 
ed that the endorsements and singatures 
on the bonds were not forged and that the 
executors were negligent in leaving the 
bonds with Commissariat for a leng time. 
These contentions were subsequently given 
up. Butit was pleaded that the executors 
< could in the yesr 1925 have by exercise of 
reasonable diligence ascertained with whom 
the bonds were lying, and that therefore 
limitation began to run from 1925, and 
the suit was barred by reason of the know- 
lege wnich the executors ought to have 
had in 1925. Inthe written stutement this 
contention is put in a somewhat different 
way. In para. 6 of the written statement 
the defendants say thatthe plaintiff “could 
have easily leans’ in 1925 that the bonds 
were in the defendants’ possession ' and 
without prejudice to their other contentions 
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— which seem to me to be imaginary—that 
“the plaintif was negligent and indiffe ent 
and that but for his own laches, indifference 
and negligence the pleintiff could have 
learnt in 1925 that the defendants were in 
possession of the bonds.” I have often 
had to remark upon the looseness of langu- 
age and vaguenesss of statements in 
pleadings in this Court, but as a loosely 
worded and vague pleading para. 6 of this 
written statement would take a high rank. 
On behalf of the defendants Mr. Bahadurji 
who had not drafted the written statement, 
put forward a definite contention on which . 
he proposed the following issue: “Whether 
the plaintiff could have with reasonable 
diligence discovered that the bonds were 
lying with the defendant in the year 1925." 

Apart from the fact that want of reason- 
able diligence was not specially pleaded, 
it seemed to me that the issue was irrele- 
vant and did not arise under Art. 48, Limi- 
tation Act, which it was common ground 
applied to the facis of the case. In my 
opinion, it is impossible upon the plain 
language of Art. 48 to hold that any ques- 
tion arises as to whether the owner of the 
proparty of tke kind menticned in that 
ariicle was or was not reasonably diligent 
to discover in whose possession the prop- 
erty he is seeking to recover is. Tnere are 
a good many articles in the Limitation Act 
in which time begins to run from the date 
of the plaintiff's knowledge a particular 
fact or act or when certdin relevant facts 
first became or become known to him, but in 
none of them has the legislature imposed a 
condition as to the plaintiff being reasons 
ably deligent in discovering those facis or 
acquiring that particular knowledge. 

It isnot that the condition as to reason- 
able diligence was not known to the legis- 
lature. Thus under the Civil Procedure 
Code, Act X of 1877, a subsequent appli- 
cation to execute the same decree could not 
be allowed unless the decree holder satisfied 
the Court that on ths last preceding appli- 
cation the decree-holder had used “due 
diligence” to obtain satisfaction of the 
decree. But this was amended by Act XII 
of 1879 and these words were repealed: see 
Ashootosh Dutt v. Doorga Chatterjee (1). 
Section 14, Limitation Act, is the only pro- 
vision in that Act that 1 know of in which 
the condition as to diligence is inserted. To 
accept Mr. Bahadutji’s contention one would 
have to read into the words in the third 
column of the schedule under Art. 48, some 
such words as “when the plaintiff might with 

(1) 6 C 504:8 C L R 23, 
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reasonable diligence have first discovered in 
whcse possession the suit property is.” 
These words are not there, and in my opi- 
nion there is-no warrant for. reading them 
into the article. The tendency to read 
something in a statute which is not there 
has led to a good deal of confusion and it 
is high time it was abandoned. I, there- 
fore, disallowed the issue. I may here re- 
mark that neither party has led any oral 
evidence. Both rely on the correspondence 
which was read by Mr. Vakeel and prac- 
tically re-read by Mr. Bahadurji. Part of 
this ccrrespondence bears on the question 
of the alleged want of due diligence. If I 
hed considered that the issue disallowed 
was relevant, I would unhesitatingly have 
recorded a finding on it in the negative. 

The question then is whether the suit is 
‘barred by the law of limitation. I shall 
first set out what exactly is the contention 
cf the defendants on the facts. The defen- 
dants contend that in 1925 the executors 
admittedly knew that Commissariat had by 
means of forged endorsements and signa- 
tures dealt with the bonds and utilized 
{them for his own purposes, contrary to tke 
purpose for. which they were entrusted to 
him; that the executors knew that he was 
guiliy of breach of trust and forgery, and 
as a result of thelr enquiries learnt in 
1925 that the bonds were at frst in the pas- 
session of the P. & O. Banking Corpora- 
tion, thereafter in the possession of tle 
Bank of India, from whom they came into 
the possession ‘of Chhaganlal Javeri, and 
from them into the hands of the said Ram- 
das Gangadas. The contention then is, thab as 
the plaintiff had this knowledgein 1925, and 
had then for the first time come to know 
that the Bank of India was in possession, 
the suit which is filed on February 12, 
1929, is barred. The first question is, which 
is the article which is applicable to the 
suit as itis framed? Mr. Bahadurji con- 
tends that the suit would fall under either 
Art. 48, or Art. 49, or Art. 95. I have no 
difficulty in holding that the suit does not 
fall within Art. 95. Article 95 applies to 
a suit io set aside a decree obtained by 
fraud, or for other relief on the ground of 
fraud. This, itis clear, applies and must 
apply to a case where the plaintiff has sus- 
tained loss or damage on account of the 
fraud of the defendant and that is not the 
present suit. 

Does it tLen fall within Art. 49? Ariicle 49 
I donot think it would be disputed, must 
be read along with Art. 48. Article 48 
applies to a suit to recover “specific mov- 
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able property lost, or acquired by theft, 
or dishonest misappropriation or coversion, 
or for compensation for wrongfully taking 
or detaining the same,” and the period from 
which limitation begins to run is, “when 
the person having the right to the posses- 
sion of the property first learns in whese 
possession it is.” Article 49, on the other 
hand, applies toa suit to recover “other 
specific immovable property, or for compen- 
sation. for wrongfully taking or injuring or 
wrongfully detaining the same,” and the 
period from which limitation begins to run 
is “when the property is wrongfully taken 
or injured, or when the detainer's posses- 
sion become unlawful.” The word “other” 
in Art. 49,in my opinion, is a significant 
word. Reading the two articles together, it 
is clear that Art. 49 would apply toa suit 
for recovery of specific movable property 
which is other than the specific movable 
property. described in Art. 48; and if the 
property in suit falls within the description 
under Art. 48, it is clearit would be ex- 
ciuded from the operation of Art. 49, which 
seems to me to be aresiduary article. In 
other words, specific movable property in 
Art. 49 must be the property which is not 
l.st tothe owner as a result of theft, or 
dishonest misappropriali n, or conversion. 
I must, therefore, hold that the only article 
which would ‘apply to the frets of this case 
is Art. 48. 

Assuming, however, that Art. 49 applies, 
the suit is in time The starting period 
of limitation under this article is, when the 
property is wrongfully taken or injured or 
when the detainer’s possession becomes un- 
lawful. The cause of action in this case js 
conversion. The detention of property 
amounts to conversion only wien itis ad- 
verse to the owner or other person entitled 
to possession, that is to say, the defendant 
must have shown an intention to keep the 
properiy in fraud of the plaintiff: see 
Clayton v. Le Roy (2). The usual method 
of proving that a detention is adverse with- 
in the meaning of this rule is to show that 
the plaintif demanded the delivery of the 
property and that the defendant refused or 
neglected to comply with the demind. The 
demand for the delivery of the bonds in 
this case was made in August 1928, and 
as the demand was not complied with the 
suit was filed in February 1929, and is 
clearly in time. Mr. Bohadurji says that 
all that is necessary to be shown to defeat 
the plaintiff's claim is that the plaintiff first 


(2. (1911) 2K B 1031; 8LLJ KB 49; 104 L T 419; 
75 J P 229; 27 T L R 206, 


188 


knew that the property which he had lost 
was in the possession of some person, and 
that a suit brought for recovery of the pro- 
perty more than three years after the date 
of such knowledge would be barred under 
this arlicle, even though long before the 
suit ihe property may have been bona fide 
and legally transferred by such person to 
another. Thatis, as I understand it, the 
contention. 

The plaintiff answers this contention by 
relying on the facts. These are, that until 
the executors had inspection of the bonds 
in question they could not know whether 
the bonds bore forged endorsements. The 
evidence shows thet some of the securities 
and bonds were endorsed and signed by 
the executors at the request of Oommis- 
sariat and for the purpose of renewals, and 
the executors could hard:y be in a posi- 
tion to know that the three bonds traced 
to the P. 4 O. Banking Corporation and 
then to the Bank of India bore genuine 
endorsemenis or not. Jt was in 1928 that 
the bonds were seized by the Police and 
the executors then discovered that their 
signatures were forged. This seems to me 
to bea good answer, but I am willing to 
consider the contention raised upon the 
plain meaning of the article, apart from 
the peculiar facts of this csse. Now Iam 
dealing with the statute of limitation, the 
object of which is to prevent stale de- 
mands. The statute, it is clear must be 
construed strictly. What then is the mean- 
ing of the language used by the legislature 
when prescribing the terminus a qua under 
Art. 48. 

In my opinion, the plain meaning of the 
article is that time begins to run against 
the owner of the property lost, from the 
time when he first discovered that it isin 
the possession of the defendant. The words 
‘whose possession” mean the possession of 
some definite person who can be identified 
and against whom effective re‘ief for re- 
storation of the property in question can 
be obtained. This view, I think is sup- 
ported by the words “whose possession it 
is’ and not it was. To accept Mr. Baha- 
durji's contention and to hold that if the 
owner of the property which he has, say, 
lost by theft, comes io know that the pro- 
perty was in the possession of A at some 
time but at the date ofthe suit is in the 
possession of B must sue. A within three 
years even though before the suit he has 
to the knowledge of the owner transferred 
it bona fide and in the ordinary course of 
‘business to B, would lead to absurd re- 
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sults, particularly in the case of negobiable 
securities which pass from hand to hand 
almost hourly in the market. The owner in 
such a case has two remedies. He may sue 
for recovery of the specific property or he | 
may sue for compensation, that is, for the 
value of it. But he is not bound to sue 
for both. He may confine his claim to re- 
covery in specie. It would then be futile 
for him tosue A within three years of the 
date of his knowledge when at date of suit 
he knows the property is in possession of 
B Obviously, this may result in consider- 
able injury to the owner. The property 
may not have any value in the commercial 
sense or in the market and yet in his eyes 
it may be very precious, say an heirloom. 
Is he then to have noremedy of the kind 
he requires when he knows that although 
A wasin possession at one time, he had 
parted with it and transferred it to B? 

The onus is cn the plaintiff to prove that 
he first learnt within three years of the 
suit that the property which he is seeking 
to recover was in the possession of the de- 
fendant. Jn other words, ke has to prove 
that ke obtained the knowledge of the de- 
fendant’s pcssession of the property within 
three years of the suit, and that is all. If 
he proves this, then to succeed in the plea 
of limitation the defendant has to prove 
that the fact thatthe property was in his 
possession became known to the plaintiff 
mere than three years prior to the suit. A 
failure to deliver up gcods on demand is 
not a conversion if atthetime of the de- 
mand they are no longer in the power or 
possession of Lhe defendaat, as for instance, 
when they are already destroyed or con- 
sumed or have already got into possession 
of some other person. No one can convert 
a chattel by refusing to give it up when 
he no longer hes it. He may be liable in 
trouver and to pay compensation, but 16 is 
difficult to see how an sction for recovery 
of specific property can lie against him. 

There is just one other point which has 
not been discussed before me, to which I 
may now turn. It is true that the execu- 
tors learnt that three bonds were forged 
and werein possession of the Bank of India, 
and that later they went into possession of 
other persons. AsI have pointed out, the 
executors could not be said to know defini- 
tely that they were their bonds which were 
forged and misappropriated by Commis- 
Sariat until they had inspection thereof. 
Assuming, however, that the plaintiff knew 
in 1925 and thereafter within three 
years of the suit that the bonds had passed 
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into the ‘possession of several persons, what 
is the position? Now, the principle is clear 
that when there have been successive ccn- 
version of the same properly by different 
_ Persons, each of these conversions is an in- 
dependent cause of action, and the barring 
cf one of them by the statute of limitation 
has no effect on the others. After all, the 
effect of the law of limitation in respect 
of injuries to mcvable property is merely 
to destroy the plaintiffs right of action but 
not to divest his ownership of preperiy. 
Therefore if A converis goods belonging 
to B, it is no defence that formerly and 
more than three years before suit was 
brought were converted by C also: see 
Miller v. Dell (3). The correrpondence, 
in this case, in my opinion, clearly shows 


that the plaintiff never knew of the exist- 


ence of the defendants, or of the fact that 
they were in pcssession of the bonds, or 
even for the matter of that. of the existence 
of Ramdas Gangadas till 1928. That being 
the case, I think the plea cf | mitalicn 
must be rejecied. 1 nd the issue in the 
negative. In the result, there will be a 
decree in favour of tke plaintiff in terms 
of prayers (a), (b) end (d). The ProtLonc- 
tary to endorse and make o'er the bonds in 
suit to the plainti®. 
N. Order accordingly. 


(3) (1891) 1 Q B 468; 60 L JQ B 404; 63 LT 693; 
39 W R 348. 
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"ALLAHABAD HIGH COURT: 
Miscellaneous Case No. 278 of 1936 
April 29, 1936 
SULAIMAN, C.J. AND BENNET, J. 
REFERENCE UNDER Sou. IV, WORK- 
MEN'S COMPENSATION ACT (AMEND- 
MENT ACT, XV or 1933) 

Workmen's Compensation Act (VIII of 1923 as 
amended by Act AV of 1933), 5.2 (1) (n), Seh, II, 
cls.(10), (16)— Person engaged inemployer’s business in 
construction, repairs, elc., of pipe-line, officiating in 
leave vacancy— Whether workman. 

A person employed for purposes of employer's 
business, in the construction, working or repairs of a 
pipe-line, otherwise than inclerical capacity, is a 


- workman and the mere fact that he was officiating in 


a leave vacancy would not take him out of the defini- 
tion of a workman. 

Reference by the District Officer, Meerut, 
dated April 11, 1936. 

Order.— This is a reference by the Dis- 
trict Magistrate of Meerut under the Work- 
men’s Coumpensaticn Act. Presumably the 
question as to whether ihe dependants of 
Alam Singh are enlitled to compensation 
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has been submitted for the decision cf tLe 


High Court under s. 27 of the Act. 
The District Magistrate is the Ccm- 
missisner for workmen's compensation 


appointed by the Local Government. The 
Listrict Magistrate has differed.from tle 
opinion of his predecessor, but has not sent 
a copy of that opinion nar has ke quoted 
the schedule under whick the case would 
fall. Alam Singh was employed as a lube- 
well operator under the Executive Engineer, 
¿nd while still under treining, he was cm- 
ployed in a leave vacancy at the Bhatipura 
Block and met with an accident on May 14, 
1935, on account of a fall which disabled his 
legs and ultimately proved fatal. Act XV 
of 1933, containing the latest ¢mendments to 
the Workmen’s Compensaticn Act of 1923, 
applies to this case. Under Sch. JI, cl. 16, 
a person employed inthe making of «ny 
excavation in which on any one day of tle 


‘preceding twelve months more than fifty 


persons have been employed or explesivs 
have been used, or whose depth from its 
highest to its lowest point exceeds 20 feet, 
is included in the definition of a “workmen,” 
subject to the provisions cf the Act. 

The various qualificatiins mentioned in 
this sub-clause are obviously mutually ex- 
clusive. It follows that anyone employed 
in the making of an excavation whose depth 
from its highest to the lowest point exceeds 
90 feet would be a workmen. We also think 
that his case would come within the scope 
of No. 10 as he was employed otherwise than 
ina cierical capacity in tke construction, 
working or repair ofa piperline. It is not 
suggested that he was employed in any 
clerical capacity. The mere fact that he-wag 
officiating in a leave vacancy would act 
take him out of the definition of a workman, 
Persons excluded from the definition aro 
those whose employment is not only of a 
casual nature, but who are employed other- 
wise than for purposes of the employer's 
trade or business. It cannot be said that 
the deceased was not employed for purposes 
cf the employer's business. Our decision ge- 
cordingly is that the deceased Alam Singh 
was a workman subject to the provisions 
of the Workmen’s Compensation Act and that 
his dependants are entitled to compensation, 

D. Reference answered, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 542 of 1932 
March 29, 1935 
; R. O. MITTER, J. 
SAROJINI ROY—-PLAINTIFF—APPELLANT 
j VETSUS 
ROMESH CHANDRA BISWAS AND OTHERS 
—RESPONDENTS 

Lordlord and tenant — Abandonment — Sale in in- 
vitum and transfer by act of occupancy raiyat—Whe- 
ther stand on same footing—LEntire holding sold in 
parts at different times — Abandonment, when con- 
sittuted—Landlord purchasing holding at Court sale 
—Whether can urge the transfer as basis forcase of 
abandonment. 

For the purpose of abandonment a sale in invitum 
stands on the same footing as a transfer by the act 
of the occupancy raiyat, and for the purpose of con- 
stiluting abandonment, the transfer of the entire 
holding need not be affected all at once. If theentire 
holding is sold but in parts at different times it will 
amotnt to abandonment as soon as the last transfer 
is made, 
` A co-sharer landlord purchasing an occupancy 
holding cannot raise the question of transferability 
of the holding as against another purchaser of the 
same, But where the purchase is by the sole land- 
lord or by the entire body of landlords the said 
principle has no application. Ayenuddin Nasya v.. 
Srish Chandra Banerji (1), Harro Chandra Poddar 
v. Umesh Chandra (2), Chandi Prosannao v. Gour 
Chandra (3), Bibi Asmatennessa v Harendralal (4) 
and Jnanendra v. Dukhiram (5), referred to, 

- Where the landlord purchases a portion of the hold- 
ing in execution and by the purchas2 completes the 
transfer of the entire holding, he cannct be allowed 
to urge the transfer as the basis of a case of abandon- 
ment. Syed Mohsenuddin v. Baikuntha Chandra 
Sutradhar (6), followed. 


CO. A. against the decree of the Additional 
a en 2nd Court, Sylhet, dated August 
, 1931. < 


i M Hemendra Kumar Das, for ihe Appel- 
ant, l 

_ Mr. Paresh Lal Shome, for the Respon- 
dents. 

Mr. Bireswar Chatterjee, forthe Deputy 

Registrar. 
_ dudgment.—This appeal is on behalf of 
the plaintiff in a suit for declaration of her 
title to seven plots of land, described in 
the plaint, for confirmation of her possession 
over an area of 4 keors of land, being the 
northern portion of plot 1, and for recovery 
of possession of the remaining lands. All 
the plots of land constituted a non-trans- 
ferable cccupancy holding held by one 
Hjaraddin under the plaintiff and her pre- 
decessor in-interest. 

Her suit was decreed by the learned Mun- 
sif in its entirety, but on appeal the learn- 
ed Subordinate Judge has maintained the 
decree of the learned Munsif in respect of 
4 keors of land, being the northern part of 
plot No. 1, and has dismissed her claim for 
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khas possession in respect of the remaining 
lands It has been found: that on Falgoon 
15, 13:3 FEjaraddin sold all the lands cf 
his holding, save and except the aforesaid 
4 keors of land, which was his homestead, to 
defondanis No. 1 and 2. Thereafter he re-" 
mained in possession of his homestead which | 
he retained and on his death his heirs 
remained in possession thereof. The plaintiff 
sued his heirs for rent, and obtained a decree, 
which was not arent decree, but had the force 
of a money decree. In execution of the 
said decree the plaintiff has purchased cn 
May 10, 1924, the said 4 keors of land and 
thereafter took possession of the same on 
May 20, 1924. By reason of the transfer by 
Ejaraddin to defendants Nos. 1 and 2, and 
by reason or the afcresaid Court sale all the 
lands of the holding have passed out of the 
hands of the heirs of Ejaraddin. The plain- 
tiff sues on the basis that by reason -of the 
said transfers the holding hes been abandon- 
ed and she sues for possession in her char- 
acter as landlord. The learned Munsif held 
that the aforesaid two transfers constitute 
abandonment. The learned Subordinate 
Judge has held that: . 

“Partial transfers done by sale in Court, and ana 
other by a private conveyance at two different times, 


cannot be tacked togather to make a complete transfer 
of the holding for the purpose of building the theory 


of abandonment.” , 
He accordingly held that the plaintiff 
was entitled to get a decree for confirma- 
tion of possession to the said 4 keors of 
lands on the basis of her having purchased 
the right, title and interest of the heirs 
of Ejaraddin in the same at the Court sale 
but was not entitled to get khas possession 
in the rest of the lands. The reasons given 
by the learned Subordinate Judge are 
clearly wrong, but the decree Which he 
has made, in my judgment, is a correct 
decree, for the reasons which I will 
state hereafter. It is now well settled that 
for the purpose of abandcnment a sale in 
invitum stands onthe same footing as a 
transfer by the act of the occupancy raiyat, 
and for the purpose of constituting aban- 
donment, the transfer of the entire holding 
need not be effected all at once. If the 
entire holding is sold but in parts at 
different times it will amount to abandon- 
mentas soon as thelast transfer is made, 
In the case before me the sale by Ejarad- 
din to defendants Nos. 1 and 2, on Fal- 
goon 15, 1323, did not amount to abandon- 
ment, as all thelands had not been sold, 
a substantial part of the holding being re- 
tained bythe tenant. The transfer of the 
entire holding was . only. completed by 
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reason of the purchase by the plaintiff at 
the Court sale of the said 4 keors of land. 
The question is whether the .plaintiff can 
put forward her own purchase for substain- 
inga case of abandonment. In my judg- 
ment she cannot. I do not rest my judg- 
ment on the ground of estoppel. It has been 
held that aco-sharer landlord purchasing 
an occupancy holding cannot raise the ques- 
tion of transferability of the holding as 
against another purchaser of the same: 
Ayenuddin Nasya v Srish Chandra Baner- 
ji (1), Harro Chandra Poddar v. Umesh 
Chandra (2°, and Chandi Prosannao vV. 
Gour Chandra (3), but where the purchase 
is by the soie landlord or by the entire 
body oflandlords it has been held that the 
said principle has no application. Bibi As- 
matznnessa v. Harendratal~ (4), and Jna- 
nendra-v. Dak viram (5). 

In the case befere me the plaintiff by 
her ac; has put the tenants out of pəs- 
session on the remaining portion of the hold- 
ing. She parchased the right, title and in- 
terest of the tenantsin the 4 koers of land 
and by taking proceedings through the 
execu'ion Court has taken po33es3ion by 
removing har judgment debtors, the tenants, 
from the said lands. If she had taken a 
conveyance from the tenants of the ssid 
piece of land she would not have been 
allowed to urge the transfer to her as con- 
stituting abandonment, and in her capicity 
as landlord come inand take possessi n of 
all the lands of the tenancy. She would have 
stepped into the shoes of the tenant, and 
on “the principle adopted by the Fall 
Bénch-in Syed Mohsenuddin v. Bukuntha 
Chandra Sutradhar (6), would nt have 
been allowed to put forward the rights of a 
landlord. The same principles would ap- 
ply, in my judgment, whea she has pur- 
chased at the Court sale. The claim on the 
basis of abandonment can be sustained only 
by her retaining her character as pur- 
chaser of the portion of the tenancy. If 
she casts aside her character as such pur- 
chaser, there would be no abandonment as 
then there would benotransfer of the entire 
holding. The retention of her character as 
assignee of the tenant, t. e., ofher character 
as representative of the tenant, is inconsis- 

(ly 11 G W N 76. 

(2)110 WN 71; 5 Ind. Cas. 39; 11 OL J 20. 
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tent with her insistingon her claim tore- 
cuver possession onthe ground of. abanden- 
ment in her character as landlord. I ac- 
cordingly hold that her claim on this basis 
cannot be allowed on the principle that a 
party cannot be allowed to blow Lot and 
cold at the same time in the same suit. 
The view thatI am taking of the riguis 
of the plaintiff accords with the decision of 
Sukrawardy and Jack., JJ.in Ruhini Kumar 
Dass v. Amiruddin (7). The case in Bibi 
Asmatennessa v. Harendralal (4), is distin- 
guishable as that was not a case where the 
landlord relied upona purchase by hins 
self of the tenants interested in the none- 
transferable occupancy holding for the 
purpise of raisinga case of abandonment 
of the holding: I accordingly hold that tLe 
decree made by the Court of Appeal below is 
a correct decree and the appeal must be 
dismissed but without costs. 
FAppeal dismissed. 


K. 
(7) 35 C W N 648; 137 Ind. Ces 668; A IR 1932 Cal 
403; Iad. Rul. (1932) Cal. 347. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1706 of 1935 
‘February 4, 1936 
Aaaa HAIDAR, J. 

BIJE SINGH—Puatntirs—AFPALLINt 
versus 

SHIB SINGH AND oTtuprs—DerexDints 

AND OTaBRS—Pro forma DEFENDANTS 
- —RESPONDENTG 

Co-sharer—Prescription —Possessory title -Cutting 
of grass for several years— Whether amounts to exclu- 
sive user. 

From the mere fact of cutting of grass by the 
plaintiff for several years, from an area of barren 
land, it cannot be said that the plaintiff was in exclu- 
sive possession of the land as against his co-sharers, 
so as to entitle him for a decree for possession on the 
basis of his possessory title. Nanda Kumar Das v. 
Emdad Ali (2), Ram Saran v. Chet Ram, CO. A. No. 422 
of 1930, Mansa v. Khushali Ram (1), referred to. 


S.C, A. from a decree of the Dis'rict 
Judge, Hoshiarpur, dated June 1, 1935. 

Mr. Nand Lal Bhalla, for the Appellant. 

Mr. Mehr Chand Sud, for the Respondents, 

Judgment.—This is a plaintiff's appeal 
arising outof a suitfor exclusive posses- 
sion of a certain area of land. The trial 
Court granted the plaintiffs a decree for 
possession as asked by them. The lower 
Appellate Court has modified the decree by 
giving the plaintiffs only a decree for joint 
possession. One of the plaintiffs has come 
up tothis Court in second appeal and hig 
learned Counsel has argued very earnestly 
that he was entitled to exclusive possession, 
ofthe area which he had been holding, 
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The khasra number with which we ere 
concerned is 3429 and is entered as shamilat 
deh. Itis 54kanalsin area. Inthe jama- 
bandi of 1914-15 the entire khasra number 
with the exception of 8 kanals and 2 marlas, 
which was shown in the possession of 
the plaintiff's ancestor Nihala, was entered 
in the possession of the whole proprietary 
body. In the jamabandi of 1918-19 the 
plaintiffs’ ancestor Nihala is shown as being 
in possession of 17 kanals and 2 marlas. 
In the jamabandi of 1922-23 the same 
Nihala is shown as being in possession of 
entire khasra number measuring 54 kanals. 
A similar entry is recorded in the jama- 
bandi of 1930-31. The case for the plaint- 
iff is that he had been dispossessed from 
three separate areas which form the subject- 
Matter of three separate suits. In this 
Court we are concerned only with two ap- 
peals in two suits. The extent of the 
plaintiffs’ share is only 1/32. Tne plaintiff, 
however, alleges that he has been in ex- 
clusive possession of the whole area and, 
therefore, he is entitled to be put in pos- 
session of thasame. Now the question is 
what is the nature of tke plaintiff's posses- 
sion, fur it is not disputed that if the plaint- 
iff has been in possession exciusively of an 
area, for a long series of years, he is entitl- 
ed to retain it, unless there is a partition. 
The area in dispute is banjar qadim and is 
not cultivated at all. It is wild jungle 
land in 28 sparsely cultivated and 
thinly populatec part of the country. 
Some hardy shrubs and rank gross grow. on, 
the land andthe proprietors make use of 
these products 
serious notice. We would assume for the 
sake of argument that the plaintiff has for 
a series of years been cutting grass for 
his own use, but from this fact alone it 
cannot be said that the plaintif was in 
exclusive possession ofthe land as against 
his co-sharer. 3 

My attention has been invited to the de- 
cision of a learned single Judge of this 
Court in an unreported case, C. A, No. 42% 
of 1930 Ram Saran v. Chet Ram who in 
his turn has followed two cases reported in 
Mansa v. Khushali Ram, 69 Ind. Cas. 4 (1) 
and Nanda Kumar Das v. Emdad Ali, 98 
Ind. Cas. 849-(2). Mansa v Khushi Ram, 69. 
Ind. Cas. 4 (1) has no direct bearing and 
properly be left out of consideration, but 
there are observations, in Nanda Kumar 
Das v. Emdad Ali, 98 Ind. Cas. 849 (2), at 

(1) 69 Ind, Cas, 4: A IR 1923 Lah, 25; 58PLR 


1922; 4 Lah. L J 467. 
@) 98-Ind. Cas, 849; A I R 1927. Cal. 49,44 CL J 
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p 850* which lend support to the respond- 
ents’ contention. In my opinion the learn- 
single Judge of this Court arrived at the 
right conclusion that the mere cutting 
of grass similar acts of user in en area 
of barren land did not amount to such an 
exclusive possession as would entitle the 
plaintiff to be given a decree for possession 
on the basis of his posscssory title. This 
being so the lower Appellate Court has ar- 
rived at the right conclusion and J dismiss 
the two appeals with cosis. : 

D ; Appeals dismissed. 

~*Page of 98 Ind. Ces.—[Ed.] 
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MADRAS HIGH COURT 

Criminal Referred Trial No. 182 of 1935 

January 24, 1935 
Wapsworts AND MENON, JJ. 
CHINN U—AccusEp—APPELLANT 

YITSUS b 
EMPEROR—Orr: sits PATI. 

Criminal Procedure Code (Act V of 1898), s. 312— 
Object of—Hridence against accused not direct but 
circumstanttal-~Provisions of s.312 not properly 
complied with—Trial, if vrirated. 

The object of the questioning of the accused under 
s. 342, Criminal Procedure Code, is that the circum- 
stances which, if unexplained, would lead to convic- 
tion, should be pointed outto the seccused by the 
Court, so that he may have an opportunity to give 
his explanation, if any,in regard to them. This proc- 
cedure becomes all the more necissary in cases where 
the evidence against the accused isnot direct but 
entirely circumstantial, On failure to comply with- 
the provisions of s. 342, it is necessary tosend the 
case back for re-trial. 

Cr. R. Trial from the order of the Ses- 
sions Court, Coimbatore, in Case No. 149 of 
1935, > 

Mr. S. K. Ahmed Meeran, for the Accused. 

Mr. K. Venkaiaraghavachari, for Public 
Presecutor, for the Crown. 


Menon, J—The appellant has been 
convicted of the murder of one Nacham- 
mal and sentencedto death by the Sessions 
Judge of Coimbatore. The husband of the 
deceased died about five years ago leaving 
some property. The deceased leased ib 
toP. W.No. 5. The appellant, who was 
intimate with the deceased even during the 
life-time of her husband, prevailed upon 
the deceased to ask P. W. No. 5 to surrender 
possession of the property. The latter, it is 
said, ab the instigation of P. W. No. 4, a 
brother of the deceased, who was not on 
good terms withthe deceased because the 
daughter of the deceased was not given in 
marrings to him, refused to surrender 
possession. [tis alleged that, in order to 
get possession of the property, free from 
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the obstruction of P. Ws. Nos.4 and 5, the 
appellant took the deceased in the` evening 
of August 25, 1935, towards Pannaikinar and 
killed her on the way at about 8.p. M. ata 
place about six furlongs from their house 
and at once made report to the Village 
Munsif, foisting the murder on P. W. 
Nos. 5, 6, 7 and another. A suspicion, 
however, fell on the appellant after the 
Sub-Inspector examined some witnesses 
in the village, he was arrested, and on 
information given by him, the aruval 
(M.O. 1), which is alleged to have been lent 
to the appellant byP. W. No. 15, and the 
bichuva (M. O. 3), both bloodstained, were 
recovered from a place about 50 yards from 
where the dead body was found. There 
were some marks of blood found on the cloth 
worn by the appellant. This is the case for 
the prosecution. 

It will be seen that the evidence against 
the appellant is entirely circamstantial, 
and apartfrom the motive alleged, namely 
to get possession of the properties, the only 
incriminating circumstances against him 
are that M. Os. 1 and 3 were discovered 
on information given by him and that his 
cloth had marks of blood on it. But 
neither before the Committing Magistrate 
nor before the Sessions Court was the 
attention of the appellant drawn to these 
circumstances when he was examined under 
the provisions of s. 342, Criminal Procedure 
Code. Before the Committing Magistrate 
he was simply asked:—‘‘What have you to 
say with reference to this case” and he 
answered: “I did not kill Nachammal. I did 
not do anything at all.” In the Sessions 
Court, he was asked: — “Do you wish to add 
anything more ?” and he answered: “No. My 
elder brother’s son and his wife Ranganay- 
aki should be examined.” The important 
circumstances on which the conviction is 
based were not specifically pointed out to 
him, to enable him to give an explanation, 
if any, which is really the object to the 
questioning under s. 342, Criminal Proce- 
dure Code. 

In cases where the evidence against the 
accused is not direct but entirely circum- 
stantial, we think it is all the more necessary 
that the circumstances which, if unexplain- 
ed, would lead to conviction, should be 
pointed out to the accused by the Court, so 
that he may have an opportunity to give 
his explanation if any, in regard to them. 
It may also be observed that in this case 
the witnesses who speak to the recovery of 
the articles do not appear to have been 
properly cross-examined. In these circum- 
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stances, especially the failure to comply 
properly with the provisions of s. 32, 
Criminal Procedure Code, we think it is 
necessary in the interests of justice to 
send the case back for re-trial. And as we 
have decided todo so, we make no observa- 
tions whatever on the merits. We accord- 
ingly set aside the conviction and the 
sentence and order under s. 423, Oriminal 
Procedure Gode, that the appellant be 
re-tried by the Sessions Judge, Coimbatore, 
for the offence charged. 
AN. Conviction set aside. 





ALLAHABAD HIGH COURT. 
Criminal Appeal No. 913 of 1936 
April 21, 1936 
NiamaT ULLAH AND CoLuistsr, JJ. 
ASHIQ ALI AND OTHERS—APPELLANTS 
VETEUS 
EMPEROR—Opprosits PARTY 


Criminal trial—Evidence—Prosecution witness 
perjuring—His evidence how far to be accepted— 
Doubtful evidence, whether same as perjured evidence 
—Mazxim, “ falsus in uno falsusin omnibus “"—Ap- 
plicability in India. 

It is true that the maxim “ falsus in uno, falsus 
in omnibus ° is not the law to be administered by 
Courts in British India, which are guided by codified 
rules ofevidence. According to the Evidence Act, 
Courts have to apply the standard of a prudent man 
which does not, however, totally disregard the salu- 
tary principle underlying the maxim. It is also true 
that casesnot infrequently occur in which the evi- 
dence of a witness who has made an untrue state- 
ment in some respects is accepted as regards the 
rest of what he states. It is not, however, in pur- 
suance ofthe supposed rule that, even where a wil- 
ness has been shown to have deliberately perjured 
himself in one part of his evidence he may yet be 
considered without demur to be a truthful witness 
as regards the rest of his evidence which has not 
been proved to be false. Such a rule is as danger- 
ous as the unrestricted application of the maxim is 
impracticable. The correct rule toapply in such 
cases isthat part of the evidence of a witness, who 
has been guilty of untruth in some material parti- 
culars, may be accepted if such part is corroborated 
by probabilities and other reliable evidence which 
though insufficient by themselves to establish the 
guilt ofa particular accused, nevertheless points to 
thetruth of the statement of the witness directly 
implicating him. Evidence which is merely uncon- 
yincing or doubtful does not stand on the same foot- 
ing as regards perjured evidence. Where the state- 
ment of a witness has been clearly proved to be un- 
true, there isno manner of doubt that the Witness 
is prima facie unreliable ; and if his evidences is 
not reinforced by something else, it is highly un- 
safe toaccept it asthe basis of conviction, Where, 
however, the Court considers one part of the evi- 
dence of a witness tobe not free from doubt, it may 
well refuse to act upon it without destroying the 
value ofthe rest of it, as all that the Court implies, 
in not aching upon one part of the evidence, is that 
it isnot safe to accept it. [p. 195, col. 2; p. 198, col. 
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Cr. A. from an order of the Sessions 
Judge, Meerut, dated October 30, 1935. 


Mr. K. D. Malaviya, for the Appellants. 
The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is an appeal by Ashiq 
Ali, Sadiq Ali and Munshi from their con- 
Viction and sentences of transportation for 
life under s. 302, Indian Penal Code, pass- 
ed by the learned Sessions Judge of Meerut. 
The appellants and Imdad Ali were prose- 
cuted for the murder of Umrao on May 10, 
1935, at 6p. m.in village Dibarsi, District 
Meerut. Ashiq Ali and Sadiq Ali are the 
-‘sons of Imdad, Munshi is a cousin of 
Imdad. The accused and the deceased all 
belong to village Dibarsi. The story for 
the prosecution, briefly stated, is that 
Umarao and his son Barkat returned with 
the marriage party of the latter to their 
village on May 10, 1935, and that at about 
6p. mM. when Umrao came out of his house 
into a lane, he was assaulted by all the four 
accused named above. The injuries receiv- 
ed by Umrao resulted in his death 
on May 27, 1935. The occurrence is depos- 
ed toby Tulwa, Munshi and Imam Khan, 
who profess to be eye-witnesses. The im- 
portant question in the case is whether 
the evidence given by these witnesses can 
be implicitly relied upon in proof of the 
guilt of the appellants. We shall consider 
this question in detail subsequently. No 
report of the occurrence was made by Umrao 
or any of his relatives till May 12, 1935. 
The report was made by Umrao himself at 
SAM. The motive for the assault, describ- 
ed by him, was that Un.rao had given evi- 
dence against the four accused in two 
cases. The suggestion was that, through en- 
mity, imdad and others assaulted Umrao, as 
alleged by him. The report purports to be one 
in respect of an offence under s. 323, Indian 
Penal Code, and is very meagre. No par- 
ticulars of the cases in which Umrao alleg- 
ed to have given evidence against the accused 
were furnished. When he (Umrao) gave 
evidence is also not mentioned. Umrao 
was sent for medical examination the same 
day, and was found to have received five 
injuries, one of which (fracture of the 
frontal bone) was described to be grievous 
and dangerous. The remaining four were 
found to be simple. Umrao's condition was 
considered to be serious and his dying 
declaration was recorded by a Magistrate 
on May 18, 1935. Umrao stated that he was 
coming from Nehal and was going to 
Mubarakpur, and that when he crossed the 
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“bamba” (canal distributary) he was assault- 
ed by Imdad. He proceeded to say that 
there was enmity between him and Imdad 
for a year or six months. 

The last sentence uttered by him was 
that “there was no other person when I was 
being assaulted”. The Magistrate noted that 
after making that statement the deponent 
became “drowsy.” It is alsostated in the 
note that after the drowsiness was over the 
deponent heard his statement and admit-: 
ted it to be correct. Itis clear that Umrao 
temporarily lost consciousness, but seemed 
to recover it before the statement was 
read out to him. We do not attach importance 
tothe dying declaration which gives the 
place of assault to be a canal distributary 
and Imdad as the only assailant. It is 
doubtful whether he was in full possession 
of his mental faculties and was able to 
concentrate. Nowhere else in the evidence 
is the canal distributary mentioned as the 
place of occurrence. In defence a positive 
case has been set up ; but there is little in 
common between the story for the defence 
and that for the prosecution. 

It is alleged that one Asa Ram obtained 
a decree against Nasrat and others, whose 
crops were attached, and the appellant 
Ashiq was made a ‘suparddar, that on May 
10, 1935, Nasrat and others, including Umrao 
proceeded to the field in which the attached 
crops were and attempted to take them, that 
Ashiq protested and was assaulted. Ashig, 
however, ran away, and was pursued by 
his assilants, when his father Imdad was 
seen coming from the opposite direction. 
Ashiq managed to run away, but there was 
some altercation between Imdad and the op- 
posite party, which was followed by an assault 
on Imdad. The latter received 18 injuries, 
including two grievous hurts. Imdad's leg 
was fractured. The time of this occurrence, 
as given by the defence, is a little after 
sunset. Ashiq is said to have proceeded to 
Ghaziabad, where he narrated the incident 
to Asa Ram. Next day Ashiq made 
acomplaint before a Magistrate at Ghazi- 
abad. Imdad was taken to hospital, where 
his injuries were examined by the doctor 
then in charge of the hospital. That doctor 
has since been transferred and has not been 
examined in the present case. The com- 
pounder who attended on him has, how- 
ever, satisfactorily established that Imdad 
had 18 injuries, including the fracture of 
one of his legs and the dislocation of one 
of his fingers. Three eye-withesses were 
examined in defence. Generally speaking 
they support the case put forward on behalf 
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“Of the défence. According to their evidence, 
Imdad was beaten by 10 persons, including 
Umrao. The witnesses have not said 
anything which may account for the in- 
juries to Umrao. Their evidence, if true, 
shows that on the occasion referred to by 
them Imdad was beaten and received 
numerous injuries, including the fracture of 
one of his legs. 

It is consistent with the theory that Um- 
rao was assaulted subsequently in different 
circumstances of which they have no 
knowledge. (After discussing the statements 
of the three prosecution witnesses, their 
Lordships continued.) It will be seen that 
all the three witnesses for the prosecution 
had made an untrue statement in one im- 
portant respect. All of them stated that 
Imdad joined the others in beating Umrao 
and that he himself had no injuries. 
Three alternative cases are possible as re- 
gards the circumstances in which Imdad 
_was beaten. He was either beaten in the 
course of the fightin which Umrao also re- 
ceived injuries, or _Imdad had been beaten 
sometime before Umrao was beaten 
in different circumstances, or, thirdly, 
Imdad was beaten after the occurrence in 
which Umrao received injuries, the two 
oceasions being different. We may sum- 
marily dismiss the third theory which was 
not suggested by anyone in the lower Court 
or before us. The evidence for the prose- 
cution and the defence clearly negatives 
the second alternative, viz., that there was 
a free fight, between two groups of persons, 
resulting in injuries to Umrao and Imdad. 
The first alternative is the only one which 
can be considered to be plausible , and the 
learned Sessions Judge has accepted it. The 


learned Judge has observed : 

“In my opinion the truth of the whole matter is 
that in consequence of the beating of Imdad his two 
sons accompanied by Munshiaccused went out arm- 
ed with lathis totake revenge on any friend or rela- 


tion of Karam Ali whom they might encounter in 
sufficiently favourable circumstances. Unfortunately 
for Umrao he happened at this moment to come out 
of his house and was promptly attacked, hit on the 
head and knocked down.” 

As already stated, this is a plausible 
theory ; but itis no more than a theory. 
There is no warrant forit in the evidence 
on the record. It is true that part of this 
theory isto some extent proved by the 
evidence for the defence and the rest 
by the evidence for the prosecution, but 
each sideignores that part of the above 
version which was considered by it to be dam- 
aging. Assuming for a moment that the 
view taken by the learned Sessions Judge 
is correct, the witnesses for the prosecution 
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cannot escape the charge ot having perjured 
themselves when they stated that Imdad, with 
a fractured leg and a dislocated finger and 
16 other injuries on his person, took a pro- 
minent part in beating Umrao. The learn- 
ed Sessions Judge acquitted Imdad for 
obvious reasons; but he considered that 
the other accused must be held responsible 
for the injuries received by Umrao. The 
learned Judge appears to have felt some 
difficulty in arriving at that conclusion, 
but he got over it by a process of reason- 
ing which we are unable to accept. We may 
quote with advantage the following 
passage from the judgment of the learned 
Sessions Judge on this part of the case : 

“It is of course clear that if this story is the true 
one, the prosecution witnesses have not been telling 
the whole truth, and if one were to be guided by the 
principle ‘falsus in uno, falsus in omnibus’ one must 
hold that the cage is not proved by reliable evidence. 
This point nas been discussed in rulings, more parti- 
cularly in arecent ruling of our own High Court, and 
I do not think thatthat principle is generally accept- 
ed as applicable to casesin India. The statements of 
the prosecution witnesses in this case stand on 
almost exactly the same footing as the statements of 
witnesses in nine riot cases out of ten, who depose 
that a number of accused were present who are ulti- 
mately acquitted by the Oourt on the ground that 
their names have probably been added, because they 
are members of the actual offender's family.” 

Itis true that the maxim quoted by 
the learned Judge is not the law to be ad- 
ministered by Courts in British India, 
which are guided by codified rules of evi- 
dence. According to the Evidence Act, 
Courts have to apply the standard of a 
prudent man which does not, however, total- 
ly disregard the salutary principle under- 
lying the maxim. It is also true that 
cases not infrequently occur in which the 
evidence of a witness who has made an 
untrue statement in some respects is accept- 
ed as regards the rest of what he states. It 
is not, however, in pursuance of the sup- 
posed rule that, even where a witness has 
been shown to have deliberately perjured 
himself in one part of his evidence he may 
yet be considered without demur to be a 
truthful witness as regards the rest of his 
evidence which has not been proved to be 
false. Such a rule is as dangerous as the 
unrestricted application of the maxim, is 
impracticable. The correct rule to apply 
in such casesis that part of the evidence 
of a witness, who has been guilty of un- 
truth in some material particulars may be 
accepted if such part is corroborated by 
probabilities and other reliable evidence 
which though insufficient by themselves to 
establish the guilt of a particular accused 
nevertheless points to the truth of the 


196 


Statement of the witness directly implicat- 
ng him. We may point out in this connec- 
tion that riot cases, in which the evidence 
isnot accepted as regards some accused 
who are acquitted and is accepted as regards 
the others, are not in point, unless part of 
the evidence is held to be positively un- 
true. Evidence which is merely uncon- 
Vincing or doubtful does not stand on the 
same footing as regards perjured evidence. 
Where the statement of a witness has been 
clearly proved to be untrue, there is no 
manner of doubt that the witness is prima 
facie unreliable ,and if his evidence is 
not reinforced by something else, it is 
highly unsafe to accept it as the basis of 
conviction. Where, however, the Court con- 
siders one part of the evidence of a witness 
to be not free from doubt, it may well refuse 
to act upon it without destroying the value 
of the rest of it, as all that the Court implies 
in not acting upon one part of the evidence, 
is that it is not safe to accept it. 
Coming to the facts of the present case 
we find that all the three witnesses for the 
prosecution have stated something which 
could not possibly have happened in that 
they swear thatImdad joined the appellants 
in beating Umrao. The question which we 
have to put to ourselves is whether there 
is any guarantee ofthe truth of the state- 
ments of these witnesses in so far as they 
implicate the appellants before us. Umrao 
received five injuries, one of which was 
grievous and dangerous, all the rest being 
simple. Those injuries could have been 
caused by one man, if he were armed with 
a lathi and. Umrao was empty handed as is 
alleged by the witnesses for ihe prosecution. 


It is quite possible that Umrao was beaten’ 


by any one of the three appellants and the 
other two were named hecause of ill-feeling. 
It is not an uncommon practice for people 
to implicate all the members of a family, 
where only one or two actually assaulted. It 
is proved beyond doubt that the witnesses 
made common cause to implicate Imdad, 
who could takeno partin beating Umrao. 
There isno other evidence which may en- 
sure the truth of their statements so far as 
they implicate any particular accused. For 
aught we know, and two of three appellants 
before us were implicated like Imdad by the 
witnesses and in the first information report 
which was made two days after the occur- 
rence, and there was ample time for the 
supporters of Umrao to settle the details 
of the story which they wished to tell in 
Court. 

Having given our careful consideration 
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to all the circumstances of the case,. we 
are unable to uphold the conviction of any 
of the appellants. Accordingly we allow 
the appeal, set aside the conviction and 
acquit the appellants, who shall be re- 
leased, unless they are required for some 
other case. 


D. Appeal allowed. 


a 


CALCUTTA HIGH COURT 
Death Reference No. 27 of 1935 and 
Crimial Appeal No. 1 of 1936 
March 3, 1936 
CUNLIFFE AND HENDERSON, Jd. 
EMPEROR— APPELLANT 
VETSUS 
ARAJADDIN MOLLA, son oF LATE 
AMIR MOLLA~—Accusgp 

Confession—Preliminary warnings given by Magis- 
trate—Whether part of the statement of accused — 
Proof of confession —Hssentials—-Signature of accused 
necessity of taking—Magistrate examined and proving 
statement—Sufficiency of proof—Magistrate, tf should 
ask accusedin somany words whether confession was 
a voluntary one. 

The preliminary warnings givenby the Magistrate 
to the confessing accused cannot be said to be part 
of the confessional statement. The confession can- 
not be attacked on the ground that the Magistrate 
did not write down the warnings he gave the accused 
in the vernacular, expecially when the prosecution 
actually put the Magistrate into the witness-box, and 
he gave evidence as tothe actual warnings which he 
gave to the accused, 

Before a confession can be admitted into evidence, 
the first thing which requires proofis that the ac- 
cused person really made it; it could hardly be said 
that there is any presumption that an unsigned 
piece of paperis a statement made by the accused. 
It is, therefore, necessary that the Magistrate should 
take the signature of the accused person. If the 
Magistrate isnot examined as a witness, in view of 
the fact that the appellant signed his own signature in 
the Judge's Court, it cannot be said that the confession 
was proved. But when he is examined and he has 
proved that it wasthe accused who made the state- 
ment, it is sufficiently proved. 

In taking the confession, the Magistrate need not 
ask the accused inso many words whether it was a 
voluntary confession. All that is required is that 
the Magistrate should satisfy himself that the con- 
fession is voluntary. Farid v. Crown (1), referred to. 

Mr. S.C. Talugdar, for the Appellant. 

Messrs. Khundkar, and Nirmal Chandra, 
Chakrabarty, for the Grown. 


Cunliffe, J.— On the evening of August 
22 last year, a particularly revolting mur- 
der took place near avillage in the Dis- 
trict of Bogra. The victim of this murder 
was aman of the name of Oli Mahmud 
Mandal. He was first badly hacked about 
the body and in addition to that, he was 
decapitated. The medical evidence show- 
ed that on the whole, the examining offi- 
cer was of the opinion that this cutting of 
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the head took place when he was still alive. 
I mention that to show the extreme bru- 
tality of this crime. His headless body 
was found in a brinjal field close to his 
village. Subsequently, the appellant Ara- 
jaddin Molla together with two other men 
were arrested. They were put on their 
trial before the Sessions Judge of Pabna 
and Bogra with a jury. The result of 
that trial was that the appellant was con- 
victed and sentenced to death but his two 
companions were acquitted for, what I gather 
was want of proper evidence. 

The basis of the prosecution case against 
the appellant was the confession made 
before a Magistrate. The confession has 
been attacked, because it is said that it 
was not made with the accompaniment of 
the proper formalities demanded by s. 164 
of the Code of Criminal Procedure. I pro- 
pose to read the confession which is quite 
a short one and also to read out the 
preliminary questions and answers which 
preceded the making of the confession. It 
may be noted that the Magistrate who 
took down and superintended the making 
of the confession was called as a witness 
at the trial, what he said was this. It is set 
out in Ex. 8: 

“The accused Arajaddin Molla is brought by 
Ahmad Ali, Police, before meat my house at 


Bogra on August 25, 1935, at 8-154. m.to have his 
confession recorded.” 


He then goes on to describe the questions 
put to the accused as to the length of time 
that he has already been in prison and 
the details of his arrest end after that the 
following is recorded : 

“Having talked with the accused explaining to 
him each of the matters mentioned in para. 5 here- 
under and cautioned that he ought to reflect care- 
fully before making any statement, I have placed 
him incharge of Jajneswar Das, peon, and directed 
the accused to wait in my house till 11-30 A. m. in 


order that he may have time to reflect before making 
any statement,” 


Then the Magistrate makes a further re- 
cord that he had satisfied himself that during 
this time between 8-15 A. m. and 11-304. M. 
no Police Officer had access to the appel- 
lant who was kept in the Court house, 
next to the Magistrate's dwelling and when 
he was brought up to the Magistrate, he 
was cautioned in the following manner. He 
was told that the Magistrate was not an 
Officer of the Police, but a Magistrate ; 
that he was not bound to make a confes- 
sion, that if he (the accused) did make a 
confession,it might be used in evidence 
against him ; that he must not say any- 
thing because others had told him to say 
but he was at liberty to say whatever he 
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really liked to say and finally that he 
should say nothing which was untrue. The 
accused was next asked about his reasons 
for making the confession and he said 
“I have committed the murder and so I feel 
repentant in my mind and that is why I 
confess.” Just before the confession was 
actually recorded, he was asked about 
some wounds on his finger and he said that 
the wounds had been caused by the knives 
of his companions at the time of commit- 
ting the murder. Now, this is the confes- 
sion which is a skort one: 

“Last Thursday after dusk Tafiruddin Akonda 
and Kasir Akonda of our village came to my house. 
They have two knives with them. They saidthat Oli 
Mondal of our village had to be murdered. At first 
Idid not agree to go. Afterwards at their request 
I agreed to go to commit murder. Oli Mondal was a 
spy. He alwaysused to oppress all of usun- 
justly. I, Tafiruddin and Kasir went to the east 
side ofa dike and waited there. The night wasdark. 
Mondal was returning 
home for the hat with a bhar (load carried by means 
of a piece of bamboo) by that dike. He had ahurricane 
lantern in his hand. At first Tafiruddin struck 
Oli Mondal with a knife. Oli Mondal threw down 
the hurricane and the load and ran towards his 
house. Then Tafiruddin, Kasir and I held Oli 
Mondal down. I caught Oli Mondal by the hand 
and Tafiruddin and Kasir began to strike him with 
knife. In the darkness I was also struck with a 
knife on the left hand. Tafir also got knife wound on 
his hand. After murdering Oli Mondal, we cut off 
his head, Oli Mondal was murdered in our brinjal 
field by the side ofthe dike, A large quantity of 
blood was there. Tafiruddin skinned the head with 
his knife. Then Land Kasir took the head into a 
jungle situated on the west side of Madhai Nath's 
house and buried it into the ground there. Tafiruddin 
threw the skins of the head into the tank of Derga. 
Then we went back to our respective houses. I had 
a black gamcha on my person. It became stained 
with blood. After returning home, I bathed that 
very night. When the gamcha was dipped in water 
the blood marks became almost faded. Later on I 
produced the gamcha and the head before the Daroga 
Saheb. Ihave made overthe head to the Daroga 
Saheb after digging it out from under the earth.” 


Subsequently, he retracted that confes- 
sion at the trial and said that he made 
it because he was beaten. It isto be noted 
that one of his companions made an excul- 
patory confession which was also retracted. 
But itis on the record and although it is 
even shorter in its description of what 
happened than the confession which I have 
just read out, itdoes refer to the hurricane 
lantern, the asscciation of the three men 
and their intention to murder Oli Mondal. 
It is not disputed also that after the ap- 
Pellant’s arrest he went off to the spot 
where the head was burried and he dug 
up the head from the ground. That in 
itself seems tome to be corroboration of 
one of the most important parts of the 
retracted confession and there are other 
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incidents also which are not challenged at 
all. There was evidence, for example, 
of the fact that Oli Mondal was very un- 
popular in the village and that the three 
persons who were put on this trial had a 
particular enmity against him. There is 
further evidence which is also in the nature 
of corroboration. These three had been 
heard talking over the possibilities of 
attacking this man. And their striking 
piece of corroboration of the details of the 
confession was the fact that as we have 
seen it was mentioned in the statement 
that for the purpose of destroying his 
identity, the skin of the dead man was 
pealed off his face with a knife. Thatin- 
cident was confirmed by the fact that there 
was no skin on the face when the head 
was found. There were also certain state- 
ments and evidence with regard to the 
blood on the appellant's gamcha which he 
was wearing and which he washed. Final- 
ly, it is to be observed that no evidence was 
gen pus ie NG 

“ir. Lalukdar, who strenuously argued 
on behalf of the appellant, aid, I TE 
immediately the extreme weakness of this 
appeal on facts. He confined himself 
almost entirely to an attack upon the man- 
. her in which the confession was made 
and the way in which he contended that the 
Magistrate had not complied with all the 
necessary warnings and so on, that the 
law,he says, must be administered and 
- brought to the notice ofthe accused per- 


‘sons who wished to make volunta 
~ Statements of this character. I am peed 
vinced, however, that the Magistrate 


here did everything that could be reasona- 
bly possible to bring to the notice of the 
_ accused person the position in which he 
found himself before he recorded his very 
short and very straightforward confession. 
I am not in the least impressed by the 
argument that he was not properly warned. 
I read out the questions which were put 
to him, and, in my opinion, before he made 
that confession, he was in complete posses- 
sion of the position. The mind of an accused 
confessing man who has proceeded to unbur- 
‘den himself is difficult to understand. That 
:is: the reason why it is advisable that even 
.after they arrived before the Magistrate 
he should be allowed time to think over 
what he is going to do. Another feature of 
the case is this: We are not in the position 
of ‘a jury here. We do not need the warn- 
ing that the jury must have that no over- 
whelming inference is to be drawn from 
the failure of defence witnesses or the 
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non-calling of defence witnesses. We know 
the prosecution must prove their case 
against the accused beyond a preadven- 
ture and that is why two of these men 
have been quite properly acquitted. The 
jury thought that the evidence against 
them was not strong enough and they 
were given the benefit of the doubt. But 
sitting in a Court of appeal, one is en- 
titled to look at the other side of the story. 
How could the Police have known where 
the head was and could such knowledge 
be fixed upon the accused in a way which 
was false ? It has been arguedthat the 
evidence of the production of the head 
does not give the information of the best 
kind as to what he and his com- 
panions were doing. It is so fantastic an 
argument that it does not require any 
serious consideration. i 

The only other matter to comment upon 
is, quite shortly, that I doubt very much 
whether I have ever met in this country a 
more admirably arranged and concise 
charge to the jury than the learn- 
ed Judge made here. It is a model 
address, and does not contain that redun- 
dant repetition which is so often to be 
found in mofussil charges. We view these 
murder cases with a good deal of anxisty, 
and I think I am justified in saying that 
the jury here must have fully appreciated 
the facts of this case, and there is every 
evidence that they applied their minds 
properly to the facts before them and that 
they were abundantly justified in finding 
the appellant guilty. There are no extenuat- 
ing circumstances, and in my opinion, the 
sentence of death ought to be confirmed. 

The appeal, accordingly, is dismissed. 

Henderson, J.—-Although there are no 
reasons to suppose that the confession 
made by the appellant was untrue, at the 
same time it can hardly be said that the 
remaining evidence alone would be suffi- 
cient to sustain the conviction. It is, there- 
fore only natural that the defence concen- 
trated upon this confession and endeavoured 
to have it excluded from the record altogether. 
As soon as the prosecution attempted to 
put itin, its admissibilily was objected 
to on three grounds which the learned 
Judge overruled. Those grounds have also 
been passed before us in this Court. 

The first objection is to the effect that 
the learned Magistrate did not write 
down the warnings which fhe gave to the 
accused in Bengali. In the first place, in 
my opinion, the decision of the learned 
Judge was correct. It cannot be said that. 
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these preliminary warnings given by the 
Magistrate were part of the statement 
made by the appellant. In the second 
place, the prosecution actually put the 
Magistrate -into the wilmess-box, and he 
gave evidence as to the actual warnings 
which ke gave to the appellant. 

Secondly, it was urged that the confes- 
sion was inadmissible, because ib was not 
signed by the appellant. When the appel- 
lant was making the confession, he in- 
formed the Magistrate that he was 
illiterate and, accordingly, his thumb- 
impression was taken. Now, before a 
confession can be admitted into evidence, 
the first thing which requires proof is that 
the accused person really made 
it, if could hardly be said that there is 
‘any presumption that an unsigned piece 
of paper is a statement made hy the accus- 
ed. It is, therefore, necessary that the 
Magistrate should take the signature of 
the accused person. Had the Magistrate 
not been examined as a witness, in view 
of the fact that the appellant signed his 
own signature in the Judge's Court, it 
could not be said that this confession was 
proved. But as I have already pointed 
out, the Magistrate was examined, and 
he proved that it was the appellant who 
made the statement. Nor, indeed, was there 
any suggestion (as there isin some cases) 
that the appellant did not actually make the 
statement. 

Thirdly, it was argued that the confes- 
sion isinadmissible, because the Magistrate 
did not ask the accused in so many words 
whether it was a voluntary -confession. 
This objection is supposed to be based 
upon the decision in the case of Farid v. 
The Crown (l) In my opinion, that deci- 
sion does not support the argument which 
has been presented before us. All that is 
required is that the Magistrate should satis- 
fy himself that the confession is voluntary 
and in this case, there can be no question 
that he did so. All the objections as to 
oe admissibility of the evidence, therefore 
ail. 

The only other thing I need say here is 
that I agree with my learned brother's 
appreciation of the charge delivered to the 
jury by the learned Judge which was full, 
clear and concise. There is no doubt at 
all that the guilt of the appellant is estab- 
lished. The jury would have failed in their 
duty, if they had brought in any other ver- 

(1) 2 Lah. 325; 65 Ind. Cas, 613; 5 P W R 1922 Ori 
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dict. I accordingly, agree that the appeal 
must be dismissed and the sentence of death 


confirmed. o 
N. Appeal dismissed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1674 of 1935. 
January 7, 1936 
ABDUL RASHID AND ADDISON, JJ. 
MEHAR CHAND—Derenpant— 
APPELLANT 


VETSUS 
PRITAM SINGH AND ofaERs—PLAINTIFFS— 
RespoNDENTS 

Registration Act (XVI of 1909), s. 17 (2) (vi)—Com- 
promise not recorded under O. XXIII, r. 3, Civil Pro- 
cedure Code (Act V of 1908)—Deed whether exempt 
from registration. 

Eventhough a suitis dismissed in accordance with 
the terms of a deed of compromise, if that compromise 
has not been recorded under the provisions of 
O. XXITI, r. 3, Civil Procedure Code, the deed is not 
exempt from registration under s. 17 (2) (vi), Regis- 
tration Act. Labh Singh v. Gurbakhsh Singh (2), 
followed. Hemanta Kumari Debt v. Midnapore 
Zamindart Co. (1) and Jai Logi v. Alliance Bank, 
Simla (8), referred to. : up 

C. A. from a decision of the District 


Judge, Rawalpindi, dated July 22, 1935. 


Mr. Achhru kam, for the Appellant. 

Mr. J. W. Fairlie, for the Respondents. 

Abdul Rashid, J.—On June 18, 1913, 
Ladha Singh brought a suit against his 
brother Labh Singh and his brother’s sons 
Pritam Singh and Teja Singh for possession 
of ashop and goods worth Rs. 16-4-0. On 
August 26, 1913, this suit was compromised. 
The defendants Pritam Singh and Teja 
Singh agreed to pay Rs. 140 to Ladha Singh 
on or before October 1913, and if they 
made the payment they were to be declared 
owners of the shop in dispute. If, on the 
other hand, they failed to pay the sum of 
Rs. 140 by October 1, 1913, the shop was 
to be regarded asthe property of Ladha 
Singh. The written compromise also con- 
tained a clause which runs as follows: 
“Muzhir mudai ainda koi jaedad muntaqil 
nahin karega.” After the written com- 
promise had been tendered in Court, the 
statements of the parties were recorded, 
Pritam Singh and Teja Singh stated that 
they would pay Rs. 140 to Ladha Singh be- 
fore October 1, and after the payment they 
would be entitled to be declared the owners 
of the shop in dispute, but that if they did 
not pay, the shop in dispute would be re- 
garded as the property of Ladha Singh. 
Ladha Singh made a similar statement. The 
plaintiff and the defendants did not make 
any reference in their statements to the 
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clause in the written compromise restrain- 
ing Ladha Singh from alienating his pro- 
perty in future. After recording the state- 
ments of the parties the trial Court delivered 
the following judgment: 

Bamanzuri i sulah-nama degree dakhl- 
yabi dukan mandarja naqsha barue shar- 
ait mundarja sulah-nama behaq mudai 
banam muda-i-ale sadar howe. 

The decree runs in the following terms: 

“It is ordered that by means of the acceptance 
of the compromise a decree for possession of the 
shop in dispute be passed in favour of the plaintiff 
on the condition that if the defendants do not pay 


Rs, 140 to the plaintiff till October 1, 1913, the suit 
of the plaintiff will stand decreed.” 


In the decree-sheet also no reference was 
made to any condition restraining the 
plaintiff from alienating any property in 
future. On February 18, 1933, Ladha Singh 
made a gift of one house and land measur- 
ing 16 kanals 14 marlas in favour of Mehr 
Ohand. The suit, out of which the present 
appeal has arisen, was iustituted by Pritam 
Singh on June 20, 1934, for a declaration 
to the effect that the gift by Ladha Singh 
defendant No. 1 in favour of Mehr Chand 
defendant No. 2, shall not effect his rever- 
sionary rights, As Teja Singh did not join 
his brother Pritam Singh as a plaintiff he 
was made a pro forma defendant. The 
trial Court held that the parties were gov- 
erned by Hindu Law, that Ladha Singh 
defendant No. 1, and Labh Singh, the father 
of the plaintiff, had partitioned their pro- 
perty long before 1913, that the gift was 
accompanied by possession and that the 
plaintiff could not challenge this gift. It 
was also held that as the compromise had 
not been acted upon, the term in the com- 
promise restraining Ladha Singh from mak- 
ing any alienation in future was not bind- 
ing upon him. On these findings the 
plaintiff's suit was dismissed. Pritam Singh 
preferred an appeal to the learned District 
Judge and the only point agitated before 
the lower Appellate Court was that the gift 
was not valid as Ladha Singh defendant 
No. 1, had agreed by means of the com- 
promise dated August 26, 1913, not to alie- 
nate his property in future. 

The learned District Judge accepted this 
contention and decreed the plaintifi’s suit. 
Against this decision Mahr Chand, donee, 
defendant No. 2, has preferred an appeal 
to this Court. As mentioned above, the 
previous litigation related to the possession 
of a shop and goods worth Rs. 16-4-0. 
Neither the property which forms the sub- 
ject-matter of the present suit nor any other 
property belonging to Ladha Singh was 
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concerned in the previous litigation. The 
written deed of compromise was followed 
by the statements of the parties and in 
none of these statements was any reference 
made to the clause in the written deed of 
compromise restraining Ladha Singh from 
alienating his property in future. Neither 
the judgment nor the decree of the lower 
Court make any reference to this clause. 
In fact, the decree-sheet only reproduces 
one condition of the compromise deed which 
is, that if Rs. 140 are not paid by Pritam 
Singh and Teja Singh before October 1, 
1913, the shop in dispute would be declared 
to be the property of Ladha Singh. In these 
circumstances, we are ofthe opinion that 
the provisions of O. XXIII, r.3, were not 
carried out by the Court in the previous 
litigation. The Court ought to have ordered 
the compromise to be recorded and ought 
to have passed a decree in accordance with 
its terms sofar as it related to the suit. 
Their Lordships of the Privy Council in 
Hemanta Kumari Debi v. Midnapore Zamin- | 
dari (1), made the following observations 
as to the manner of recording a compromise 
which deals with other matters besides the 
property in suit: 

“A perfectly proper and effectual method of carry- 
ing out the terms of this (rule) would be for the 
decree to recite the whole of the agreement and then 
to conclude with an order relative to that part that 
was the subject of the suitor it could introduce the 
agreement in a schedule to the decree; but in either 
case, although the operative part of the decree would 
be properly confined to the actual subject-matter of 
the then existing litigation, the decree taken as a 
whole would include the agreement. This, in fact 
is what the decree did in the present case, It may 
be that as a decree it was incapable of being exe- 
euted outside the lands of the suit but that does 


not prevent it being received in evidence of its con- 
tents.” 


It has .been held in Labh Singh v. Gur- 
bakhsh Singh, 100 Ind. Cas. 783 (2), that 
even though a suit is dismissed in accord- 
ance with the terms of a deed of com- 
promise, if that compromise has not been 
recorded under the provisions of O. XXIV, 
r. 3, Civil Procedure Code, the deed is not 
exempt from registration under s. 17 (2) 
(vi), Registration Act. Reliance was placed 
by the learned Counsel for the respondents 
on Jai Lagi v. Alliance Bank, Simla (8). 
That case, however, is not of much assist- 
ance to the respondents, as in the present 

(I) 47 0 485; 53 Ind. Oas. 534 A IR 1919 P O 79; 
46 LA 240; 37M L J 525; 17A L J 11172 OWN 
177; (1920) M W N 66; 27 M L T 42; 11 L W 301; 31 
O L J 298; 22 Bom. L R 488 (P 0). 

T Ind. Cag. 783; AIR 1927 Lah. 865; 28 P L 


143. 
(3) A I R 1930 Lan. 855; 128 Ind. Cas. 300; 12 Lah. 
LJ 113, 
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case it does not appear that the term re- 
straining alienation” was ever present to 
the mind of the Court when it recorded the 
judgment or signed the decree-sheet. This 
term, as mentional above, finds no place in 
the statements of the parties, the judgment 
or the decree-sheet. In order that it may 
be said that a compromise relating to ex- 
traneous matters has been recorded by a 
Court, it must be shown that the Court, 
brought its judicial mind to bear on the 
question that the compromise contains mat- 
ters which donot form the subject-matter 
of the litigation pending before it. We 
therefore hold that the clause “restraining 
alienation of his property by Ladha Singh” 
never became a step in a judicial proceed- 
ing. This clause dealt with immovable 
property exceeding Rs. 100 in value. 

The compromise in this respect is there- 
fore inadmissible in evidence for want of 
registration. For the reasons given above, 
we accept this appeal, set aside the judg- 
ment and the decree of the learned District 
Judge and restore that of the trial Court. 
The parties will bear their own cosis 
throughout. 

D. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision No. 57 of 1936 
July 15, 1936 
` Mir Aumap, A. J.C. 
MUBARAK SHAH-—PRTITIONER 


; VETSUS 
ACHARAJ RAM AND OTHERS— OPPOSITE 


PARTIES 

Civil Procedure Code (Act V of 1908), s. 153— Dis- 
cretion under—Dead man made party by bona fde 
mistake—Court, if has power to implead legal repre- 
sentatives and proceed with appeal—Time for appeal 
passed before representatives are brought on file— 
Bona fides proved—Time, if can be extended under s. 5 
Limitation Act (TX of 1908). i 

The fact that the dead man had been made a party 
by mistake does not deprive the Court of the power 
to implead his legal representatives and proceed with 
the hearing of the appeal. Section 153, Civil Pro- 
cedure Code, allows the Court a discretion to do so 
in a fit case. Gopalakrishnaya v. Lakhshmanna Rao 
(1), relied on. 

Ina case in which the petitioner can prove his 
bona fides, the periodfor presenting the appeal can 
also be extended under s. 5, Limitation Act, if the 
time for appealing has passed before the representa- 
tives are brought on the file. 

C. R. against an order of the Second Ad- 
ditional District Judge, Peshawar, dated Nov- 
ember 21, 1935. 


Mr. Abdul Rab Nishtar, for the Peti- 
ners, 
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Messrs. Ram Labhaya, for the Opposite 
Parties. l 

Order.—Ramchand belonged to Tangi 
Barazai in the Charsadda Sub-Division and 
Mubarakshah petitioner belongs to Dheri 
Katti Khel in the Nowshera Tehsil of the 
Peshawar District. Ramchand obtain- 
ed an ex parte decree against Mubarakshah 
on January 31,1928. He took out execution 
on October 10, 1933, which proved infruc- 
tuous. On April 31, 1934, Uttam Chand 
presented another execution application as 
the legal representative of Ramchand 
who had died inthe mean time. Judgment 
debtor was arrested on July 16, 1934, and on 
July 21, 1934, he applied for setting aside 
the ex parte decree. On August 15, 1934, he 
was ordered to deposit the decretal amount 
and atthe same time notice was issued to 
the decree-holder on the application. On 
August 31,1931, the petition for setting aside 
theex parte decree was rejected on the 
ground that the judgment-debtor had not 
deposited the sum decreed. The decree- 
holder hadnot been served and therefore 
was not present. 

The judgment-debtor filed an appeal 
against this order in the Court of the Dis- 
trict Judge, Peshawar. He made Uttam- 
chand a respondent. The report of the pro- 
cess-server was that he was dead. His heirs 
were therefore sought to be impleaded. Objec- 
tion was taken by the representatives of Ut- 
tamchand that the latter had died on August 
6, 1934,2.e. about 25 days before the petition 
for setting aside the decree was rejected 
by the execution Judge and ten days before 
the petitioner was asked to deposit the 
decretal amount. The Appellate Judge dis- 
missed the appeal on the ground that he 
could notimpleadthe heirs of Uttamchand 
when the appeal was originally filed against 
the dead man himself. The judgment~deb- 
torhus come up on revision to this Court. 
In my opinion the fact that the dead man 
had been made a party by mistake does 
not deprive the Court of the power to im- 
plead his legal representatives and proceed 
with the hearing of the appeal. Section 153 
Civil Procedure Code, allows the Court a 
discretion to do so in afit case. I am forti- 
fied in this view by a Full Bench ruling of 
the Madras High Court reported in Gopala- 
krisnnayya V. Lakhshmanna Rac (1). Iam 
further of the view that in a casein which 
the petitioner can prove his bona fides, the 
period for presenting the appeal can also 
beextended unders. 5, Limitation Act, if 


(1) A IR 1925 Mad. 1210; 49M 18; 49M LJ 590 
Œ B). 
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the time for appealing has passed before 
the representatives are brought on the file. 
In the present case the villages of the 
judgment-debtor and decree-holder are far 
apart. It isimpossible for the judgment- 
debtor to have known that the decree-holder 
had died when no intimation of his death 
was given to the execution Judge at all 
during the execution proceedings. It is clear, 
therefore, that the judgment debtor put the 
name of Uttamchand in the memorandum 
of appeal by a bona fide mistake and it is 
a fit case in which the discretion conferred 
by s. 153, Civil Procedure Code, should be 
exercised and also extension of time grant- 
ed under s. 5, Limitation Act. I accept the 
petition, set aside the order of the Appel- 
late Judge and order that the heirs of 
Uttamchand should be brought on the re- 
cord and the appeal heard as if it were pre- 
sented within time. The case will now go 
to the Appellate Judge for decision on the 


merits. Costs of this Court will follow the 
event. Pleader’s fee Rs. 32. 
N. Petition accepted. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 39 and Miscellaneous 
Appeal No. 15 of 1935 
May 20, 1936 
Davis, J. O. AND Lopo, A. J. C. 
Bhai KHUBCHAND-— APPELLANT 
VETSUS 


Srimati MOTLIBAI—RusponpEent 

Succession Act (XXXIX of 1925), ss. 276, 270, 232— 
Application for Letters of Administration — Annexure 
required by s.19-I, Court Fees Act (VII of 1870) not 
attached—Effect—Defect, if canbe made good in 
appeal—Jurisdiction—Debts to be paid within Court's 
jurisdiction—Petition claiming them—Court's juris- 
diction to entertain—-None of estate administered— 
Application for grant must be for whole estate—Ap- 
plication not in proper form— Previous proceedings, 
af rendered a nullity — Opportunity to make good 
defects, if can be given. 

Section 276, Succession Act must be read with 
s. 19-I, Court Fees Act. Where to an application for 
grant of probate is not attached the schedule or 
annexure required by s. 19-I, the application is de- 
fective and it is not competent for the Court to allow 
this defect to be made good. 

Debts to be paid according to the termsof an agree- 
ment to the deceased or his heirs within the jurisdic- 
tion of the Court must be regarded as assets situated 
within the jurisdiction ofthe Court and under s. 270, 
the Oourt can deal with a petition claiming such 
assets. 

The administration of an estate within the meaning 
of s. 232 means administration under the authority of 
a grant of a Court. Where none of the estate has 
been administered, it is necessary for the petitioner 
to apply for a grant in relation to the whole estate, 


KHUBOHAND v MoTLIBAI (SIND) — ° 


165 10 


Where in the Succession Act special provision is 
made in part 9, Chap. II, for limited grants it is the 
intention of the Legislature that limited grants should 
be those only which fall within these special pro- 
visions The argument cannot, therefore, be accepted 
that because there 1s no express direction in the 
Succeesion Act, that grants shall apply to all property, 
therefore,a petitioner can under s. 232, Succession 
Act, apply for the administration of just so much of 
the property as suits his purpose. Under s. 232, 
Succession Act, though “the grant is one of letters, it 
is a grant with the will annexed. In the case of the 
grant of probate, court-fee must be paid on all the 
property. There is no reason why the same condition 
should not apply when the grant ig of letters with 
the will annexed. Schedule III, Court Fees Act, con- 
templates a full declaration of all property. 

Under s. 19-1, Court Fees Act, no order entitling the 
petitioner to the grant of probate or letters of ad- 
ministration shall be made until the petitioner has 
filed in Court a valuation of the property in the pres- 
cribed form and the proper court-fee has been paid. 
But it does not follow that because he has not made 
a petition in proper form, the previous proceedings 
must be deemed a nullity. The Judge may not pass 
an order granting probate or letters of administration 
until the application has been madein proper form 
and fulfils the requirements of the law. But it does 
not follow therefrom that the Judge cannot give the 
petitioner an opportunity to make good any defects 
in his petition and cannot then proceed to make a 
grant upon the petition, the defects of which have 
been removed, 


F. ©. A. against an order of the Sub- 
Judge, Hyderabad, dated May 7, 1935. 

Messrs. Dipchand Chandumal and Kimat- 
rai Bhojraj, for the Appellant. 

Mr. Khanchand Gopaldas, for the Res- 
pondenis. 


Davis, J. C.—These are two connected ap- 
peals against an order of the First Class Sub- 
ordinate Judge, Hyderabad, in which he 
directed that a grant of letters of administra- 
tion with the will annexed be made to Srimati 
Motlibai, wife of Bulchand, Hindu Lohana, 
deceased. The appeals have been argued 
principally on two grounds: (1) that the 
Court had no power to make this grant be- 
cause the Court had no jurisdiction, the 
property to whichthe grant relates being 
in Gibraltor, and (2) that the Court had no 
power to make the grant because the grant 
did not extend to all the property of the 
deceased. The petitioner in this case is 
the widow of a Sindworki and the upponents 
Khubchand and Chelaram are his sons by 
his first wife. The petitioners husband 
before his death left a will in which he 
stated that he had divided from his sons, 
the opponents, and thatif before his death 
no other son was born to him his wife should 
inherit the property. He saysin his will: 

“In case Ido not geba son. then, after defraying 
the above-mentioned expenses, whatever movable 


and immovable property is left, shall exclusively be- 
long tomy wife Motlibaiandno one else shall have 
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any interest therein nor shall any person have any 


right to interfere with the same." 

The deceased died without ason by his 
second wife, and the widow applied for 
letters of administration with the will an- 
neked under s. 232, Succession Act, and 
letters of administration with the will an- 
nexed were granted. Now, it appears that 
the petition for the grant of lettersof Admi- 
nistration with the will annexed was defec- 
tive. It is true that under s. 276, Succes- 
sion Act, the manner in which the petition 
is to be made is set out, but s. 276, Succes- 
sion Act, cannot be read alone. It must be 
read with s. 19-I, Court Fees Act. Sec- 
tion 19-1, Court Fees Act is as follows :— 

“No order entitling the petitioner to the grant of 
probate or Letters of Administration shall be made 
upon an application for such grant until the petitioner 
has filed in the Oourt a valuation of the proper- 
ty in the form set forth in Sch. III, and the Oourt 
is satisfied that the fee mentioned in No. 11 of Sch. I, 
has been paid on such valuation." 


It appears as a result of inquiry made 
during the hearing in this Court that no 
schedule or annexure at all was attached to 
the application and that the application to 
this extent was defective, and we do not 
think that it is competent to usin this Court 
to allow this defect to be made good, so that 
if the petitioner succeeded on all points but 
this, we should have had to set aside the 
order and ask the learned Judge to give the 
petitioner an opportunity to comply with 
the provisions of s. 19-I, and then to deal 
with the petitioner according to law. Now, 
on the question of jurisdiction, we are satis- 
fied that the petitioner was on good ground, 
and that the Court had jurisdiction. It is 
said that the property to which the petition 
relates is property situated in Gibraltar, 
and this statement apparently is based upon 
one paragraph in the petition wherein it is 
stated that a civil suit to recover the debts 
due from Khubchand and Chelaram, the 
opponents, is to be instituted in Gibraltar. 
But these debts due from Khubchand and 
Chelaram consist of a sum of Rs. 51,317 
whichis payable underthe terms of the 
deed of separation to which the deceased 
referred in his will. It appears to us that 
these debts must be regarded as assets situ- 
ated in the jurisdiction of the Hyderabad 
Ootrt as they are to be paid according to the 
terms of the agreement by implication to 
the deceased or to his heirs in Hyderabad. 
They are movable property to be set out in 
the schedule annexure A. Therefore, we 
think, so far as these debts are assets at all, 
they are movable property within the 
jurisdiction of the Court. Under the pro- 
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visions of s. 270, Succession Act jurisdic- 
tion is conferred upon the District Judg- 
by the existence of either of these two con- 
ditions: firstly, that the deceased at the time 
of his death had a fixed place of abode, or 
secondly, had some property, movable or 
immovable situate within the jurisdiction 
of the Judge. 

In this case it is clear that the deceased 
at the time ofhis death had a fixed place of 
abode, and in fact it is this fixed place of 
abode, or house, in which he had lived and 
died, that has been made the subject of 
argument and comment by the appellants, 
because this house has not been shown in 
the petition or in aschedule, and the petition 
is accordingly defective. Moreover, the neces- 
sary court-fee has not been paid. It is clear 
also that the second condition of jurisdiction 
was satisfied, because the deceased had pro- 
perty to which the petition relates in the 
jurisdiction of the Court to which the peti- 
tion was made. We have heard arguments 
on the question as to whether, if these assets 
had been in Gibraltar and notin Hyder- 
abad, and they were the only assets, the 
Court would have had jurisdiction to grant 


‘letters of administration with the will an- 


nexed, forthe only property would then be 
property outside British India. But 
interesting as this question may be, it is 
not necessary for us to decide it. On the 
second objection, that the petition must 
relate to all the property of the deceased, it 
was argued for the respondent that when an 
application was made for letters of adminis- 
tration with the will annexed, the appli- 
cation would be limited toa particular pro- 
perty, and reliance was placed upon the case 
reported in Gurbachan Kaur v. Satwant 


Kaur, 90 Ind.Cas. 620 (1) in which 
a learned Judge ofthe Lahore High 
Court held that the relevant pro- 


visions of the Indian Succession Act 
must be read alone, and that they are not 
governed or controlled by the relevant 
provision of the Court Fees Act, and it was 
upon this judgment that the learned Judge 
of the lower Court has relied. But with due 
respect to this judgment, we are of the 
opinion that s. 19-I, Court Fees Act, must be 
read with the relevant provisions of the 
Indian Succession Act. 

It is clear from this section that the Court 
shall not grant probate or letters of ad- 
ministration until the petitioner has filed in 
the Uourt a valuation of the property in the 
prescribed form, and the Court is satistied 


(1) 90 Ind. Cas. 620; AI R 1925 Lah. 493; 26 P L 
R 608; 7 Lah, L J 288, 
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that the preseribed fee has been paid. This 
appears to us an order from the Legislature 
that a grant of Probate or Letters of 
Administration shall not be made until cer- 
tain conditions have been complied with. This 
being so, we cannot agree that the relevant 
provisions of the Succession Act are, so far 
as the order granting probate or letters is 
concerned, independent of and are not gov- 
erned by the relevant provisions of the 
Court Fees Act. Section 232, Succession 
Act, under which this petition has been 
made, reads as follows: 

“When (a) the deceased has made a will, but has not 
appointed an executor, or (b) the deceased has appoint- 
ed an executor whois legally incapable or refuses to 
act, or who has died before the testator or before he has 
proved the will, or (c) the executor dies after having 
proved the will but before he has administered all 
the estate of the deceased, a universal or a residuary 
legatee may be admitted to prove the will, and 
letters of administration with the will annexed may 
be granted to him of the whole estate, or, of so much 
thereof as may be unadministered.” 

We think that the last words in this sec- 
tion “or of so much thereof as may be 
unadministered” apply only to cl. (c) and 
not to the preceding cls. (a) and (b), for it 
is only under the circumstances des-_ 
cribed in cl. (c) that the last words of this 
section are appropriate. In this case it is 
said, that so far asthe house is concerned, 
nothing has to be administered because it 
is in possession of the petitioner as univer- 
sal or residuary legatee; but the administra- 
tion of an estate within the meaning of 
s. 232 appears to us to mean administration 
under the authority of a grant of a Court. 
There is nothing in the petition to show that 
part of the estate has been already admini- 
stered. In this case, in our opinion, none 
of the estate has been administered, and, 
therefore, it is necessary for the petitioner 
to apply for a grant in relation to the whole 
estate. Moreover, it appears to us that 
where in the Succession Act special provision 
is made in part 9, Chap. IL for limited grants 
it is the intention of the Legislature that 
limited grants should be those only which 
fall within these special provisions. We 
cannot, therefore, accept the argument that 
because there is no express direction in the 
Indian Succession Act, that grants shall 
apply to all property, therefore, a petitioner 
can, under s. 232, Succession Act, apply for 
the administration of justso much of the pro- 
perty as suits his purpose. Under s. 232, 
Succession Act, though the grant is one of 
letters, ib is a grant with the will annexed. 
In the case of the grant of probate, court- 
fee must be paidon all the property. We 
see no reason why the same condition should 
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not apply when the grant is of letters with 
the will annexed. Schedule IU, Court Fees 
Act, contemplates a full declaration of all 
property. 

The learned Advocate for the opponent 
has referred us tos. 254, Succession Act, in 
support of his argument, that a petition for 
grant of letters under s. 232 of the Act can 
as it were pick and choose among the assets 
of the estate, and ask for grant of letters 
and pay court-fees only on so much as is 
convenient. But we think s. 254, Succes- 
sion Act, though a good argument, is a good 
argument against and not for the case of 
the learned Advocate because in sub-s. (2) 
it is specifically provided that in every such 
case, that is, in every case referred to in 
sub-s. (1) of s. 254, letters of administration 
may be limited or not, as the Court thinks 
fit. As the legislature thought it necessary 
to put this special provision ins. 254, Suc- 
cession Act, it is afair inference that 
in this case also but for this special provi- 
sion, the rule that probate or letters of 
administration must apply to all the assets 
would be applicable. 

Moreover, when we refer to s. 19-I, Court 
Fees Act, and to Sch, II, it is perfectly clear 
that what is required is a full and honest 
account of all the property of the estate. It is 
true that the words used are “valuation of 
the property in the form set forth in Sch. TU, 
but we think that there can be no doubt 
that the word “property” is used in its 
inclusive and notin its exclusive sense, and 
that what is meant is that what shall be 
shown is all the property of the deceased. 
It appears therefore that, so far as the ques- 
tion of jurisdiction is concerned, the peti- 
tioner has succeeded, and so far as itis 
contended on her part that letters of ad- 
ministration with the will annexed can 
apply only to the part of the estate she has 
failed. But we think that itis clear that 
her application is defective as a result of 
a bona fide mistake, and that she 
will be entitled and indeed will be 
bound under s. 19-G, Court Fees Act, to pay 
additional duty on the part of the estate 
which she has not shown in her petition, 
Section 19-G, Court Fees Act, refers to any 
mistake, and we see no reason why we 
should limit the generality of those words and 
find that they relate only to a mistake of 
fact. 

This being so, we have to consider what 
order we should pass, because it is not our 
desire that the petitioner who is a woman, 
opposed by the two sons by the first wife 
of her husband should be put to unneces- 
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sary trouble or harassment or that she 
shall be compelled to pay over again the 
court-fee which she has already paid. But 
we do not think, if we set aside the order of 
the learned Judge, as we think we should 
set aside the order, because the petition is 
so defective, that we shall put the petitioner 
in a position whereby she will be compelled 
again to pay the court-fees or will be put 
to undue difficulties. Under s.19-I, Court 
Fees Act, no order entitling the petitioner to 
the grant of Probate or Letters of Admini- 
stration shall be made until the petitioner 
has filed in Court a valuation of the property 
in the pescribed form and the proper court- 
fee has been paid. But it does not follow 
that because she has not madea petition 
in proper form, the previous proceedings 
must be deemed a nullity. The Judge may 
not pass an order granting probate or letters 
of administration until the application has 
been made in proper form and fulfils the 
requirements of the law. But itdoes not 
follow therefrom that the Judge cannot give 
the petitioner an opportunity to make 
good any defects is her petition and cannot 
then proceed to make a grant upon the 
petition, the defects of which have been 
removed. 

We think inthis case the proper course 
would be for us to annul the grant. Under 
s. 263 “just cause shall be deemed to exist 
where the proceedings to obtain the 
grant were defective in substance.” 
In this case, we consider that the proceed- 
ings to obtain a grant were defective 
in substance for no schedule in the prescrib- 
ed form was attached tothe application. 
But we do not think that asa result the 
Judge should require the petitioner to start 
the proceedings de novo. We think he 
should give her an opportunity to remedy 
the defects in her petition and then deal 
with her petition according to law. In the 
meantime she must, however, surrender the 
grant of letters that has been made. We do 
not think in this case we should make any 
order as to costs. 

N. Order accordingly. 


RANGOON HIGH COURT 
Criminal Revision No. 308-B of 1936 
June 9, 1936 
Dunk ey, J. 

MA MYA KHIN-— APPLIOANT 
VETSUS 
N. L. GODENHO— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898),s. 488 
(5)—Living in adultery’, meaning of—One or tuo 
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lapses from virtue, if suficient to show that woman 
was ‘living in adultery’. | MY 

he words ‘living in adultery’ in s. 488 (5), Crimi- 
nal Procedure Code, denote a continuous course of 
conduct and not isolated acts of immorality. One 
or two lapses from virtue would be acts of adultery 
but would be quite insufficient toshow that the 
woman was “living in adultery,” which means, that 
she must be living in a state of quasi-permanent 
union with the man with whom she is committing 
adultery. The words used are not “committed adul- 
tery,” and there is clearly a great distinction be- 
tween “ committing adultery " and “ living in adul- 
tery.” Jatindra Mohan v. Gouri Bala Debi (Q), 
Kallu v. Kausilia (2) and Patala Atachamma v. 
Patala Mahalakshmi (3), relied on. 


Cr. R. against an order of the Township 
Magistrate, Chauk, dated March 17, 1936.: 

Mr. Kyaw Htoon, for the Applicant. 

Mr. Mg Aye, for the Opposite Party. 

Order.—The applicant, MaMya Khin, is 
the wife of the respondent, N. L. Godenho. 
She had obtained an order for maintenance 
against him, under the provisions of s. 488, 
Criminal Procedure Code, and in Criminal 
Miscellaneous Case No. 6 of 1936 of the 
Township Magistrate of Chauk she made an 
application for enforcement of the order and 
for recovery of arrears. The respondent ob- 
jected to the payment of arrears, which in 
part he admitted to be due, on the ground 
that the applicant was living in adultery 
with a person named Aung Khin. Evidence 
on this point, that is in regard to the appli- 
canta conduct with Aung Khin, was led 
by both sides and at the conclusion of the 
evidence the Township Magistrate, by an 
order, dated March 17, 1936, held that it 
had been proved beyond reasonable doubt 
that the applicant was living in adultery 
with Maung Aung Khin, and acting under 
the provisions of sub-s. (5), s. 488, the 
Magistrate cancelled the order of mainten- 
ance with effect from January 1, 1936. 
He directed the payment by the respondent 
to the applicant of the arrears of main- 
tenance accrued due up to that date, and 
I understand that this amount has been 
paid. It is against the order cancelling 
the order of maintenance that the present 
application in revision has been brought. 

The allegations which the respondent 
made in his petition to the Court, and sub- 
sequently in the evidence of himself and 
the witnesses called by him, referred to five 
incidents namely: (1) Aung Khin was 
seen going tothe house where the appli- 
cant resides on Many occasions: (2) the 
respondent and one witness saw Aung 
Khin enter the house on the night of August 
74,1935, and so they remained on watch 
there until two o'clock inthe morning up 
to which time Aung Khin had not left the 
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house; (3) the respondent saw Aung Khin 
talking with the applicant in this house at 
9 p. mM. on October 31, 1935, when the two 
were alone in the honse; (4) the applicant 
and Aung Khin visited Magwe in August 
1935, and stayed in the houseof a Pleader 
named U Ba Yi and slept close together on 
an open verandah; and (5) on one occasion 
when the applicant had a quarrel with Aung 
Khin’s father she abused the latter and 
informed him that Aung Khin was her 
husband. The order tof the ‘Township 
Magistrate is inconclusive. and nowhere 
in the order does he say which, if any, of 
these alleged incidents he holds to have 
been proved by the evidence. As regards 
the first incident, it is admitted that 
Aung Khin goes to the house where the ap- 
plicant resides to have his meals; in fact, 
he messes in that house on payment. He 
is a bachelor residing in the Burma Oil 
Company's quarters at Chauk. Conse- 
quently, it is not strange that he should go 
for his meals to another house, and ad- 
mittedly there are older women residing in 
this house with the applicant. As regards 
the second incident, the respondent and 
his witness, Po Thin, have given evidence 
on this matter. Ifit be held to be proved 
it might be necessary to draw an inference 
therefrom that onthis occasion Aung Khin 
and the applicant misconducted themselves. 

As regards the third incident, it may 
perhaps be improper that a man and a 
woman who are not married should be 
staying together alone in a house so late 
in the evening as 9 o'clock, but no infer- 
ence of misconduct can arise from such a 
simple matter as that. As regards the 
fourth incident, I can find nothing which 
suggests that the couple committed mis- 
conduct in U Ba Yi’s house. No doubt they 
did visit Magwe in connection with this 
particular litigation, and no doubt they stay- 
ed in the house of this Pleader. It is clear 
from the way he has given his evidence 
that he has desired to raise an inference 
which properly cannot bedrawn, for in 
cross-examination he has had to admit that 
this verandah was open on one side, that 
one of his servants slept on the same 
verandah, aud that his servant's feet were 
separated by not more than one and a 
half cubits from the heads of Maung Aung 
Khin and Ma Mya Khin. How any persons 
could commit misconduct under the circum- 
stances passes my comprehension. As re- 
gardsthe fifth incident, thesame witness 
Po Thin, who is alleged to have watched the 
applicant’s house with the respondent on 
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the night on August 24, is the witness who 
says that he heard the applicant tell Aung 
Khin’s father that she was the wife of 
Aung Khin. There is no corroboration 
whatever of his statement, and the whole, 
of the alleged incident is denied by Aung 
Khin’s father who was a witness for the 
applicant. AsI have said, the Township 
Magistrate has not stated in his order to 
which, if any, of these incidents he gives 
credit, but even supposing that the whole 
of them be true, at the most they amount 
to evidence of two occasions on which mis- 
conduct may have been committed by 
Aung Khin and the applicant. No notice 
whatever can be taken of Po Thin’s evidence 
regarding the alleged oral admission of the 
applicant. 

Sub-section (5), s. 488, Criminal Procedure 
Code, says that the maintenance order shall 
be cancelled on proof that the wife in 
whose favour the order has been made is 
living in adultery. Emphasis must be laid 
upon the words “living in adultery.” 
The words used are not “committed adul- 
tery,” and there is clearly a great distinc- 
tion between “committing adultery” and 
“living in adultery.” “Living in adultery” 
denotes a continuous course of conduct and 
not isolated acts of immorality. One or 
two lapses from virtue would be acts. of 
adultery but would be quite insufficient to 
show that the woman was “living in adul- 
tery,” which means, so far as I understand 
the expression, that she must be living in a 
state of quasi-permanent union with the 
man with whom she is committing adultery. 
This is the view which has been taken by 
the High Courts of Calcutta, Allahabad and 
Madras: see Jatindra Mohan v. Gouri 
Bala Debi (1), Kallu v. Kausilia (2), and 
Patala Atachamma v. Patala Mahalakshmi 
(3). There is no evidence that the appli- 
cant has been or is living in adultery with 
this man Aung Khin. Consequently, the order 
of the Township Magistrate cancelling the 
order of maintenance must be set aside, 
and it is hereby set aside, and the order of 
maintenance in favour of the applicant 
against the respondent is restored. The 
respondent must pay the costs of this 
application in revision and also of the pro- 
ceedings before the Township Magistrate 
of Chauk, Advocate’s fee in this Court two 
gold mohurs. 

N. Order set aside. 


(1) 290 W N 647; 88 Ind. Cas. 608; A IR 1925 

Cal. 794; 26 Or. L J 1184. rn 
(2)26 A 326;LALJ18; A W N 190i, 23. ; L- 
(3) 30 M 332; 17 M L J 279;5 Or. L J 359. 
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MADRAS HIGH COURT 
Appeal Against Appellate Order Nos. 117 
and 118 of 1933 
May 7, 1936 
PANDRANG Row, J. 

C. A. V. BALUSWAMI NAIDU— 
PETITIONER 
VETSUS 
Tun OFFICIAL RECEIVER, MADURA, 
Representep BY T. M. MURUGESAM 
PILLAI AND ANOTHER—RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 37, 43— 
Annulment of adjudication—Court, not making any 
order as to : 
Oficial Receivers power to deal with debtor's prop- 
erty. 

Where an adjudication is annulled under s. 43 of 
the Provincial Insolvency Act, s. 37 comes into ope- 
ration and the property of the debtor reverts to the 
debtor unless the Court directs that it shall vest in 
some other person, and ifthe Court does not make 
any provision in this behalf the Official Receiver 
ceases to have any right to deal with the debtors’ 
properties thereafter. 


A. against the orders of the District Court 
of Madura, dated March 22, 1933 and passed 
in C.M. A. Nos. 107 and 110 of 1932 in 
M. P. Nos. 143 and 196 of 1932, Sub-Court, 
Dindigul, respectively, in I. P. No. 42 of 
1922 (District Court, Madura). 

Mr. P. S. Narayanaswami Iyer, for the 
Appellant. 

Messrs. P. N. Appuswami Iyer, and K. S. 
Desikan, for the Respondents. 


Judgment.—These are appeals from the 
decrees of the District Judge of Madura, 
dated March 22, 1933 in two connected 
appeals ©. M. A. Nos. 107 and 110 of 1932 
which confirmed the orders of the Subordi- 
nate Judge of Dindigul, dated November 
9, 1932 in M. P. Nos. 143 and 196 of 1932 
which were applications by two decree-hold- 
er purchasers in Court auction for a decla- 
ration that the Official Receiver is not 
entitled to sell the properties purchased by 
them in Court auction and for an injunc- 
tion restraining him from proceeding with 
the sale of such properties. The properties 
were originally the properties of one 
Kandaswami Pillai who was adjudged 
insolvent in I. P. No. 42 of 1922. The 
order of adjudication was passed on Novem- 
ber 26, 1923. The petitions were supported 
by a variety of allegations and sought to 
be supported by a variety of arguments 
but the most important and vital point was 
not stated either in the petitions or during 
the course of arguments in either of the 
Courts below. That vital point is that 
this order of adjudication has been annul- 
led under s. 43 of the Provincial Insolvency 
Act on November 11, 1927, on account of 


BALUSWAMI NAIDU v. OFFIOIAL RECEIVER, MADURA (M ADR.) 


vesting of property—-Termination of 


207 


the failure of the insolvents to apply for 
discharge within time, the time allowed to 
them having expired on September 23, 
1927. Inview of the fact that this point 
concludes the entire controversy, itis not 
necessary inmy opinion to say anything 
about the other points urged in the lower 
Courts and dealt within their judgments 
and it must not be taken that the opinions 
expressed thereon by the lower Courts are 
either right or wrong. The effect of the 
annulment of adjudication under s. 43 of the 
Provincial Insolvency Act is that the pro- 
visions s. 37 apply immediately an order 
of adjudication is annulled. Section 37 of 
the Act runs as follows : 

“Where an adjudication is annulled, all sales and 
dispositions of property and payments duly made and 
all acts therefore done, by the Court or Receiver, 
shall be valid; but, subject aforesaid, the property 
of the debtor who was adjudged insolvent shall vest 
in such person as the Court may appoint, or, in de- 
fault of any such appointment, shall revert to the deb- 
tor to the extent of his right or interest therein such 


conditions if any as the Court may, by order in writ- 
ing, declare.” 


It is now very nearly three years since 
the present appeals were presented and in 
the grounds of appeal the point is taken 
that there was an annulment of adjudica- 
tion in this case, that there was no order 
vesting the propertiesin the Official Receiver 
aud that therefore the Official Receiver had 


‘ceased to have any right or authority to 


deal with the properties of the insolvent. 
Even now the Advocate appearing for the 
Official Receiver is not in a position to state 
that there was an order vesting the pro- 
perties in the Receiver along with or after 
the annulment of the adjudication or any 
order imposing any conditions on the re- 
version of the estate to the debtor. It must 
therefore be taken that there was no such 
order and that the Official Receiver had no 
power or authority to deal with the proper- 
ties in question after November 11, 127. 
It would follow therefore that atthe time 
when the petitions were presented that is 
to say in 1932 the Official Receiver could 
have had no authority or right to sell the 
properties of the insolvent or take steps for 
their sale. The petitioners’ prayer there- 
jore for a declaration that the Official 
Receiver had no power to sell the properties 
and for an order directing him to refrain 
froni proceeding with the sale of such pro- 
perties is justified by this single circum- 
stance that the Official Receiver ceased to 
have any power to deal with the properties 
after November 1927. Onthis ground alone 
the order of the Court below as well as the 
order of the trial Court must be set aside 
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and the appeals allowed. There will be a 
declaration to the effect that the Official 
Receiveris not entitled to sell the proper- 
ties in question and an order restraining 
him from proceeding with the sale of such 
properties. As regards costs the petitioners 
who are the appellants in these appeals are 
themselves to blame for not relying on this 
all-important point either in their petitions 
or in the arguments advanced on their be- 
half in either of the Courts below, and they 
must suffer for this laxity on their part to 
put before the Court all necessary grounds 
on which a decision in their favour could 
be based. The costs, therefore, in these 
proceedings in all the Courts will be borne 
by the parties themselves. 
A. Appeals allowed. 





CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 410 
of 1933 
April 11, 1935 
R. C. MITTER, J. 
PANKAJINI DEBI—PLAINTIPF 
—APPELLANT 
VETSUS 
SATISH BEHARA BUNA AND oTHERS— 

DEFENDANTS—RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 
Homestead and agricultural land of under-raiyat 
—Only homestead land settled after passing of Act— 
Tenancy, if governed by Bengal Tenancy Act. 

Where the tenancy wasthat of homestead land 
only created by an under-ratyat whose tenancy 
comprised both agricultural lands and homestead 
and the homestead portion from the under- 
raiyati holding was carried out and settled after the 
passing of the Bengal Tenancy Act : 

Held, that the incidents of the tennacy so created 
were governed by the Bengal Tenancy Act. Babu 
Ram Roy v. Mahendra Nath Samanta (1), relied on 
Banwart Lal Saha v. Kalidas Saha (2), dis- 
tinguished. 

A. against the decree of the Subordinate 
Judge, Khulna, dated November 15, 1932, 
affirming that of the Munsif, Second Court, 
Khulna, dated June 30, 1931. 

Dr. Naresh Chandra Sen Gupta and Mr. 
Gunendra Krishna Ghose, for the Appel- 
lant. 

Mr. Guru Gobinda Chakravarty for Mr. 
Surajit Chandra Lahiri and Mr. Hemngshu 
Chandra Choudhury, for the Respondents. 
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Judgment.— This appeal is on behalf of 
the plaintiff whose suit for ejectment has 
been dismissed: It is admitted that tne 
land in suit which is a piece of homestead 
land together with other arable lands 
formed the raiyati holding of one Rati 
Kanta Buna. The raiyati holding of Rati 
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Kanta Buna comprised an area of 3 bighas 
12 cottas of land bearing a rental of 
Re. 1-8-0 per year. It comprised of two 
plots of land, one homestead plot and the 
other consisting of agricultural lands. 
When this raiyatt holding was created, 
there is no evidence. It may be ‘that it 
was created long before the passing of 
the Bengal Tenancy Act. Rati Kanta had 
let out the lands to one Narendra Nath 
Bishnu. Narendra Nath Bishnu’s tenancy 
comprised both agricultural lands and the 
homestead. It was an agricultural lease.’ 
There is no evidence when this under 
raiyati in favour of Narendra Nath Bishnu 
was created. It may be before the passing 
of the Bengal Tenancy Act. The plaintitf 
has purchased the interest of Narendra Nath 
Bishnu. After his purchase the plaintiff 
found the defendants to be in occupation 
of the homestead portion as tenants under 
Narendra Nath. He instituted a sult against 
the defendants for possession andon April 
30, 1923, a consent decree was passed. 
The defendants recognised the title of the 
plaintiff and agreed to vacate the land 
which was the subject-matter of the suit. 
In pursuance of that decree the plaintiff 
took possession through Court. On January 
8, 1926, however, the defendants took a 
fresh lease of 6 cottas out ofthe aforesaid 
12 cottas of land which is the homestead. 
This lease is Ex. 2. In the lease it was 
provided that the tenants will quit the 
land when required by the landlord. In 
a subsequent rent suit between the parties 
this lease was established and held to be 
binding on the plaintiff end the defendants. 
The plaintif instituted the present suit in 
ejectment after giving the defendants a 
notice to quit under the provisions of 
s. 106 of the Transfer of Property Act. 
One of the defences taken was that the 
notice is invalid inasmuch as the incidents 
of the tenancy created by the lease Ex. 2 
is governed by the provisions of the Bengal 
Tenancy Act and the notice which has been 
given is accordingly not a valid notice. 
The lower Appellate Court has held that 
the incidents of the tenancy are governed 
by the provisions of the Bengal Tenancy 
Actand in that view of the matter has held 
the notice to be insufficient and has dis- 
missed the plaintiff's suit. It is admitted 
that if the incidents of the tenancy are 
to be governed by the provisions of the 
Bengal Tenancy Act, then on this ground 
alone the judgment passed by the learned 
Subordinate Judge would be a correct judg- 
ment. l : 
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Exhibit 2 does not define the purposes 
of the lease. But it is admitted that the 
subject-matter of the demise is a piece of 
homestead land. From the fact that the 
demised premises is a piece of homestead 
land used for the purpose of residence, the 
plaintiff has argued that the provisions of 
the Transfer of Property Act is applicable. 
Two other points have been taken before 
. me. They are first that the question as 
to the. nature of the tenancy created by 
Ex.2 is concluded by constructive res 
judicata by reason of the consent decree 
passed on April 30, 1923, and hy reason of 
the decree passed in the rent suit brought 
on ihe basis of Ex. 2. The second addi- 
tional ground taken before me is the 
ground of estoppel. Now, the question of 
res judicita was not raised jn any or the 
Courts below. How the compromise decree 
passed on April 30, 1933, would be res 
gudiczta on the nature of the tenancy created 
by Jix.2 it is difficult to say. The lease 
evidenced by Ex. 2 had been created about 
3 years efter the date of the said consent 
decree. With regard to the question of 


res judiciia raised on the basis of the 


decree passed inthe rent suit there is this 
difficulty that the point was never taken 
in the Courts below. The pleadings of 
that suit are noton the-record. It would 
be; therefore, wrong on my part to allow 
the said question of res judicata to be 
mooted” for, the first time in second appeal. 
I accordingly overrule the said point. 

With regard to the ground of estoppel 
ib seems that an issue was framed by the 
Court of first instance, being issue No. 3. 
But the learned Munsif remarks that that 
issue was not pressed before him. Moreover, 
there is nothing on the record to show 
how the principle of estoppel could be 
invoked in the case before me. I accord- 
ingly hold that there is no substance in 
this ground also. 


With regard in the first ground, namely, 
as to whether the incidents of the tenancy 
created hy the lease Ex. 2 are governed by 
the provisions of the Bengal ‘Tenancy Act 
or the Transfer of Property Act ths facts 
found are that Rati Kanta’s holding was 
a raiyati holding. Narendra’s holding was 
the holding of an under-raiyat, the 
homestead portion from that under-raiyati 
holding was carved out and let out to the 
defendants on January 8, 1926. In these 
circumstances I hold on the authority of 
a series of cases beginning with the case 
of Babu Ram Roy v. Mahendra Nath 
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Samanta (1), that the incidents of tha 
tenanzy in sult will be governed by the 
provisions of the Bengal Tenancy Act and 
the view taken by the learned Subordinate 
Judge is the correc view. 

Mr. Ghose appearing on behalf of ihe 
plaintiff-appellant has placed before me the 
case of Bunwart Lal Saha v. Kalidas Saha 
(2). There two persons Uma Charan Roy 
and Sobhan Biswas held a raiyati jama 
before the passing of the Bengal Tenancy 
Act. They let out the homestead por.ion 
of the raiyati jama to Judisthir and Gaya 
Nath in the year 1290. Gaya Nath let oul 
the homestead portion in permanent leas: 
to one Tara Chand Dhupi in the year 1301. 
The plaintiff purchased the interests of 
Judisthir and Gaya Nath in the years 13.6 
and 1333, respectively. Hs wanted to get 
possession from the heirs of Tava Chand 
Dhupi and his case was that inasmuch as 
the homestead portion was carved out of the 
agricultural holding belonging to Uma 
Craran and Sobhan Biswas, the incident: 
of the tenancy was governed by the Bong.] 
Tenancy Act and the lease to Tara Chand 
Dhupi being by an under-raiyat namely. 
by Gaya Nath in contravention of the 
provisions of s. 85 of the Bengal Tenancy 
Act was void. Mr. Justice Mukerji pointed 
out lhat the provisions of the Transfer of 
Property Act would apply to the tenancy 
created in favour of Tara Chand Daupi. 
This case is distinguishable because in 
the year 1290 the homestead portion only 


“was lef out to Judhisthir and Gaya Nath; 


that is to say, the homestead portion out 
of the raiyati holding was let out to a 
person before the passing of the Bengal 
Tenancy Act and Mr. Justice Mukerji held 
that inasmuch as the said lease to J udhis- 
thir and Gaya Nath had been created 
before the passing of the Bengal Tenancy 
Act, the incidents of the tenancy of 
Judhisthir and Gaya Nath would bs 
governed by the Transfer of Property Act, 
that isto say, Judhisthir and Gaya Natn 
would not be under-raiyats within the mean- 
ing of the Bengal Tenancy Act but tenants 
whose rights would be governed by ths 
provisions of the Transfer.of Property Act 
and Tara Chand Daupi accordingly would 
not be an ander-ratyat of the second degree 
because Judhisthir and Gaya Nath were 
not under-raryais of the first degree. I 
accordingly hold that the case of Banwari 
Lal Saha v. Kalidas Saha (2), is diss 

(1)8 CW N 454, l 

(2) 37 C W N 471; 146 Ind. Cas. 510; A I R 1933 
Gal, 643; 58 0 L J226; 6 RC 230, 
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‘tinguishable from the facis of the present 
case. In this case admittedly Narendra 
Nath Bishnu was an under-raiyat and the 
homestead portion from the under-raiyati 
holding of Narendra Nath was carved out 
and settled with the defendants after the pass- 
ing of the Bengal Tenancy Act. Therefore, 
the incidents ofthe tenancy of the defend- 
ants under the plaintiff would be governed 
y the provisions of the Bengal Tenancy 
Act and the defendanis would be under- 
ravyats of ike second degree. In this view 
of the matter it is not necessary to decide 
whether the provisions of s. 182 of the 
Bengal Tenancy Act could be invoked by 
the defendants, and whether they have 
cecupancy righis in the land or not is a 
matter which need not be gone into. ‘That 
‘question is left open to be decided between 
the parties ifand when cecasion arises. 
Tke result is that this appeal must be 
dismissed with costs, 
N. Appeal dismissed. 
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_ LAHORE HIGH COURT 
Civil Revision Petition Ne. 500 of 1935 
February 7, 1936 


Buipg, J. 
PIARE LAL-MOTI LAL—Derrenpanr— 
PETITIONER 
versus 
SRI RAM—Pratntiry—Opposites Party 
Master and servant—Serrant committing theft— 
Discharge with notice—Claim for wages. 
here a servant is found to have committed theft, 
he can be discharged with notice and he cannot claim 
wages. Bhakta Sheromani, v. Seetal Nath (1), relied 


on. t 

C. R. P. from the decree of ihe Small 
o Court Judge, Delhi, dated April 18, 
Mr. Qabul Chand, for the Petiticner. 


Order.—This petition has been heard ex 


parte as tLe respcndent failed to appear in 
spite of service. ‘The cnly point raiscd is 
that the plaintiff wes not entitled to any 
wages ès it Las been fcund that he hed 
committed a theft and wes, therefore, liable 
to discharge with a nolice: This conten- 
tion seems to be correct: vide Bhakta 
Shercmant Vv. Seetal Nath (1), also Smith’s 
Law of Master and Servant, Edn. 8, p 53, 
I accept the petition ex parte end diemiss 
the plaintiff's suit with cos‘s. 
D. Petition acceptec, 


(1) 48 A 31; A 1R1995 All. CE0: 
23 ALJ 682;1 R 6A 529 Ciy, ` 88 Ind Cas, 1018; 
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ALLAHABAD HIGH COURT 
First Civil Appeals Nos. 228 and 343 
of 1933 
April 17, 1936 
NTAMAT ULLAH AND ALLSOP, Jd. 
MISRI LAL AND OTHERS—PLAINTIPIS— 
APPELLANTS 
VETSUS 


ALEXANDER GARDNER AND otagRs— 


DEFENDANTS— RESPONDENTS. 

Usurious Loans Act (X of 1918), as cmended by U.P) 
Amendment Act (XXII of 1934), s. 3—Act, whether 
has retrospective efect — Mortgagor in embarrassed 
financial condi:ton—Mortgagee dictating high rote of 
interest—S. 3, whether applies— Person himself charg- 
ang high rate of interest from his mortgagor—Whe- 
ther debarred from claiming benefit of s. 3—U.P. 
Agriculturists’ Relief Act (XXVII of 1934), s. 30— 
Applicability of Act—Money advanced to agriculturist, 
whether loan within s. 30—Benami transactton— 
Benami sale or cut and out transfer is different from 
benamj mortgage. 

The Usurious Loans Act as amended by U. P. 
Usurious Loans (Amendment) Act of 1934, does not 
apply to suits instituted before that Act was 
passed. [p. 213, col. 1.] 

Where the moitgageee take advantage of the em- 
barragsed financial condition of the mortgagor, and 
dictate to him the rate ofinterest which the mortgagor 
cannot affoid to refuse, the case is covered by ss, 3, 
Usurious Loans Act, as amended by U. P., Amendment 
Act of 19384. [p. 212, col. 2.] 

The fact thata person by his own conduct has 
taken a mortgage deed at the high rate of interest 
from the moitgagor, does not debar him frem claim- 
ing the benefit of s. 3, Usurious Loans Act. [ibid ] 

Wheie a person is an agiiculturist the money ad- 
vanced to him isa loan within the meaning cf s. 30, 
U. P. Agriculturist Relief Act, and any person who 
has to 1epay that money is entitled to the benefit of 
the provisions in respect of interest contained in that 
section. [p. 213, col. 2.] 

Before the U. P. Agriculturists Relief Act can be 
applied, it must be proved that the debtor is anagricul- 
turist, [p. 213, col. 1.] 

Where the transaction alleged to be benami is cne 
of sale or out and cut transfer, the position isap- 
preciably different from that in cases of alleged 
benami mortgages. |p. 212, col.1.] 


F.C. A. from the decision of the Addi- 
tional Sub-Judge, Etah, dated January 21, 
1933. 

Messrs. Panna Lai, Benod Behari Lal 
end R.K. S&S. Toshniwal, for the Appel- 
lants. 

Messrs. B. Malik, G. Agarwala, K.N. 
Agarwala, Krishna Murari Lal and S. B. L. 
Gour, for the Respondents. 


Judgment.—These appeals alise out of 
a suit brought by the plaintiff Lala Misri 
Lal on foot of iwo mortgage deeds, one 
dated -January 14, 1920, for Rs. 1,000 
carrying interest at the rate of 2 per cent. 
per mensem ccmpoundahle every six months, 
and the other date July 5, 1921, for 
Rs. 1,800 carrying interest at the same 
rate, The sum due under the first mort- 


1936 ° 


gage on the date of the suit (January 14 
1932) was Rs. 11,550 and that due under 
the second deed on the aforesaid date was 
Rs. 19,500. Both deeds were executed by 
one Mr. Alexander Gardner, who appears 
to have owned considerable zamindari pro- 
perty in, the District of Etah in favour 
of the plaintiff Misri Lal and his 
brother Ulfat Rai since deceased. Shares 
in no less than ten villages were hypothecat- 
ed under the aforesaid mortgage deeds. The 
mortgaged property has since passed to 
subsequent’ transferees by private aliena- 
tions or in execution of decrees against 
the original mortgagor. About 30 defen- 
dants were impleaded, sume of whom con- 
tested the plaintiff's claim. The only de- 
fences which it is necessary to take nolice 
of for the purposes of this appeal are two: 
(1) that the mortgage money due under 
the deeds in suit was satisfied by two sub- 
sequent deeds dated August 17, 1922, details 
of which will be presently given; and (2) 
that the interest stipulated in the deeds in 
suit was excessive and unfair in the cir- 
cumstances of the case. Among other de- 
fendants, defendant No. 4, Mathura Prasad, 
the appellant in First Appeal No. 343 of 1933, 
raised the two pleas noted above. 

The learned Subordinate Judge, Etah, 
in whose Court the suit had been institut- 
ed, found that the sums due under the 
deeds in suit were not paid or otherwise 
satisfied by the execution of the mortgage 
deeds, dated August 17, 1922, as alleged by 
some of the defendants. On the question 
“of interest the learned Judge held that the 
rate stipulated in the deeds in suit was 
excessive and unfair in the circumstances 
of the case. Accordingly it was reduced to 
18 per cent. per annum simple. Two ap- 
peals have been filed from the decree of 
the lower Court. First Appeal No. 228 of 
1933 is the plaintiff's appeal in which the 
sole question raised is whether the lower 
Court was right in applying the Usurious 
Loans Act and in reducing the rate of in- 
terest. First Appeal No. 343 of 1933 is by 
defendant No. 4 who challenged the decree 
of the lower Court in so farasit allowed 
18 per cent. per annum simple interest 
which, according to him, is too high a rate. 
lt is contended that no more than 6 per 
cent. per annum should have been allowed. 
Another question raised by this defendant 
is whether the lower Court was right in 
holding that the mortgages in suit were 
not satisfied by the execution of two sub- 
sequent deeds dated August 17, 1922, as 
alleged on behalf of the defendants. We 
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proceed to deal with First Appeal No. 343 
of 1933 first. 


Tt is not disputed that Alexandar Gard 
ner executed on August 17, 1922, two deed® 
of simple mortgage, one in favour o 
Doongar Mal for Rs. 12,000 and the othe! 
in favour of Gopal Das for Rs. 13,009) 
The consideration of these morigages in- 
cluded sums payable by the mortgagor to 
Misri Lal and Ulfat Rai and to a number of 
other creditors. Doongar Mal and Gopal 
Das were directed in their respective deets 
to pay off what was then due undef the 
deeds in suit. It was alleged by the de- 
fendants that the real mortgagee under the 
deeds of August 17, 1922, was the plaintiff, 
Lala Misri Lal and that Doongar Mal and 
Gopal Das were only benamidars for him. 
Evidence was led on behalf of the defen- 
dants to establish the benami charac‘er of 
the mortgage deeds of August 17,1922. It 
may be mentioned at this stage that 
Doongar Mal is the wife's brother of tha 
plaintiff Misri Lal while Gopal Das is the 
wife's brother of Ulfat Rai, the deceased 
brother of the plaintiff, Misri Lal. Uifat 
Rai’s sons are some of the defendants. 
The deeds in suit were executed 
in favour of Misri Lal Lal and Ulfat Rai, 
but under a family partition they were 
allotted to the share of Misri Lal alone. 
Hence he and his sons are the plaintiffs 
in the present case. The defendants’ case 
is that Misri Lal agreed to advance 
Rs. 12,090 under one deed ostensibly in 
the name of Doongar Mal and Rs. 13,000 
under the other deed ostensibly in favour 
of Gopal Das and that Misri Lal, the real 
mortgagee should be considered to have 
paid himself the entire amount due under 
the deeds in suit immediately on the exe- 
cution of the mortgage deeds of August 17, 
1922. It will be seen that the defendant's 
plea implies two propositions, one of fact 
and the other of law. 


The plea of fact is that the plaintiff Misri 
Lal is the real mortgagee under the deeds 
of August 17, 1922. The plea of law is 
that the effect of Misri Lal taking those 
mortgages and agreeing to pay off the prior 
creditors of the mortgagor including him- 
self under the deeds in suit is to wipe out 
the mortgage money due under the latter. 
The learned Subordinate Judge has found 
against the defendants on the piea of fact, 
He has expressed no opinion on the plea 
so far as it raises the question of law 
indicated above. We have been taken 
through the evidence on this part of the 
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case by ithe learned Advocate for 
the appellant and do not feel justificd 
in interfering with the finding cf fact erriv- 
ed at by the lower Sourt. The fact that the 
ostensible morigs gee under cne of ihe two 
deeds isthe brother of the wife of Misti 
Lal and that under tke otker is the bro- 
tLer of the wife of Ulfat Rai creates a 
suspicion, but in the absence of the defi- 
nite reliable evidence it is impossible to 
tind positively that Misri Lal js the real 
mortgagee under the decds of August 17, 
1922. It is clear that a finding cf this 
kind should not Le recorded lightly as the 
interests of Doongar Mal and Gopal Das, 
who are also the defendants end who have 
joined issue wih the appellant, will be 
materially affected by an adverse decision 
on, this point. Alexander Gardner was 
examined as a witness ia the case. His 
evidence isfarfrcm clear. He ssys that 
he made the two mortgéges for Rs. 12,000and 
Rs. 13,000 in favour of Lala Misri Lal 
and Ulfat Rai, but his evidence shows that 
this is only his inference He is unable 
to say who actually advanced the money. 
A part of the consideration was in cash and 
was paid before the Sub-Registrar. The 
money was found by him placed on the 
Sub-Registrar’s table in circumstances 
which did not make it p<ssible for him to 
say whether it belonged to the plaintiff or 
the ostensible morigagees under the deeds 
of August 17, 1822. Having regard to the 
relationship between Misri Lal and the 
mortgagees under those deeds, it is not 
surprising that Misri Lal took interest on 
behalf of his relations. Even assuming 
that the whole or part of the money advane- 
ed under the deeds of August 17, 1922, 
was paid by Misri Lal, the benami character 
of the transaction cannot be inferred. 
There might have subsisted scme arrange- 
ment between Misri Lal who advanced ite 
money and the mcrigagees in whose favour 
the deeds were executed. Clearly analysed 
the agreement between Alexander Gardner 


on the one hand and Doongear Mal and’ 


Gopal Das cn the other hand was that 
Alexander Gardner recognised by a ic- 
gistered instrument that Docngar Mal and 
Gopal Das were his creditors and entitled 
to recover sums due under the deeds by 
a sale of the properties hypotkhecated tkere- 
under. Where the trensacticn alleged to 
be benamt is one efsale or cut and out 
transfer, the pcsilicn is appreciably dif- 
ferent frem thet in cases of alleged tenami 
mcrtgages. As already stated there is no 
evidence worth the name that Misri Lal 
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paid any part of the money advanced under 
the deeds of August 17, 1922. 

Other witnesses were examined by the 
defendanis but they merely stated that 
Ulfat Rai had teld them that the ostensible 
mortgagees were benamidars. Any slale» 
meut made by Ulfat Rai, who" has since 
died, is not admissible in evidence. On 
the whole, we are satisfied that the fnd- 
ing arrived at by thelower Court is fully 
warranted by the state cf evidence on the 
record. In this view it is not necessary to 
express any opinion on the legal aspect of 
the plea to which reference has already been 
made. On the question of interest the 
learned Subordinate Judge took into ec- 
count the fact that the security offered by 
the morigagor was ample and that the in- 
terest which he agreed to pay under tke 
decds in suit was abnormally high. The 
learned Judge also pointed out that 
Alexander Gardner was in an embarrassed 
financial pcsition at the time when he exe- 
cuted the deeds in suit. It is quite obvious 
tLat «dventege was taken by tLe mort- 
gasees of his needs and they dictated tke 
rate of interest which Alexander Gardner 
eculd not fford to refuse. For these 
reasons the learned Subordinate Judge held 
that ike conditions required by the Usurious 
Loens Act were made out. Accordingly he 
reduced the ccentractual rate to 18 per cent. 
per annum simple. The appellant Mathura 
Prasad, is an aucticn-purchaser in execution 
of his own decree on the basis of a mort- 
gage made in his favour by Alexander 
Gardner. The interest stipulated in tke 
mortgage deed in his favour was also 2 per 
sent. per mensem ccmpoundable every six 
months. It is pointed out by the plaintiff's 
learned Advccate that it does not come with 
a good grace from Mathura Prasad to 
claim reduction cf interesi under the 
Usurious Loans Act in view of his own 
ccnduct in taking a mortgage deed at the 
same rate of interest frcm the mortgagor. 
We donot, however, think that tke appel 
lant is debarred from claiming the benefit 
of s. 8, Usurious Loans Act, by that cir- 
cumstance. At tLe same time we are not 
persuaded to hold thatthe rate at which 
the Icwer Ccurt has allowed interest in the 
exercise of its discielion is unreasonable. 

Ore further question was argued though 
it did not arise out cf tLe pleadings. During 
the pendency of the appeals in this Court 
the Usurious Loans Act so far as it applies 
to these Provinces has been amended by the 
U. P. Usurious Loans (Amendment) Act, 
1934. We have also to take note of the 
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U.P. Agriculturists' Relief Act of 1934. 
So far as the former is concerned, it is 
clear that it does not apply to suits in- 
stituted before that Act was passed. It 
cannot, therefore, apply in the present in- 
stance. The Agriculturists' Relief Act, 
specially s. _ 30 thereof may have a bearing 
so far as interest accruing between the 
dates referred to in s. 30 is concerned. Be- 
fore that section is applied, we must be satisfi- 
ed that Alexander Gardner was an agricul- 
turist within the meaning of the Act. We 
have no materials before us for properly 
deciding that question. It is, therefore, 
necessary that the following issue should be 
remitted to the lower Court for a finding: 
Was Mr. Alexander. Gardner an agri- 
culturist as defined in s. 2 (2), Agricul- 
turists’ Relief Act, on January 14, 1920, 
and July 5, 1921? The finding shall be 
returned within 6 weeks, Ten days shall 
be allowed for objection. Parties shall be 
at liberly to produce evidence on this issue. 
The only question raised in First Appeal 
No. 228 of 1933, which is the plaintiff's 
appeal, is that no case existed for the ap- 
plication of the Usurious Loans Act. We 
have already dealt with this question above. 
We donot think there is any force in this 
appeal, but reserve final orders till receipt 
of the finding on the issue we are remit- 
ting in the connected appeal. 
“Final Order—We remitted an issue to 
the Court below upon the question whe- 
ther the mortgagor Mr. Alexander Gardner 
was an agriculturist within the meaning 
of s. 2 (2), Agriculturists’ Relief Act, on 
certain relevant dates, viz. the dates when 
he executed the mortgage deeds in suit. 
It has been found that Mr. Alexander 
Gardner was an agriculturist on these 
dates and that finding is not questioned. 
It has been suggested in arguments that 
Mr. Alexander Gardner's transferee who 
will have to pay up the amount due is not 
an agriculturist and, therefore, that he is 
not entitled tothe benefit of s. 30, Agri- 
‘eulturists' Relief Act. That section does not 
contain the term “agriculturist.” It says 
merely that no debtor shall be liable to 
pay interest on a loan taken before this Act 
comes into force at arate higher than that 
specified in Sch. JIE for the period from 
January 1, 1930, till such date as may be 
fixed by the Local Government. The term 
“Ioan” is defined. It means without specify- 
ing particular details an advance made to 
an agriculturist. As Mr. Gardner was an 
agriculturist and as none of the other details 
in the definition apply, the money advanced 
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to him. wes aloan within ihe meaning cf 
s. 30 and any person who has to repay 
ghat money is entitled to the benefit of the 
provisions in respect of interest contained 
in that section. 


_ We must, therefore, reduce the rate of 
interest in accordance with the terms of 
the section. We have already expressed our 
opinion that there is no force in the appeal 
of the plaintiff Misri Lal, No. 228. That 
appeal is, therefore, dismissed with costs. 
We have also expressed the opinion that 
there is no force in the other appeal, viz. 
No. 343, except upon the question of inter- 
est under the Agriculturists’ Relief Act. 
We find that the benefit of s. 30 of the 
Act must be given and we, therefore, direct 
that the decree shall be modified to this 
extent that the rate of interest mentioned 
in it for the period from January l, 1930, 
upto the relevant date given in the Govern- 
ment Gazette shall be the rate which is 
in accordance with the terms of s. 30, 
Agriculturists’ Relief Act, and the notifica- 
tions issued under the Act. As the appeal 
has in effect failed, we direct that the res- 
pondents shall get their costs from the ap- 
Pellanis. 
J; Appeal dismissed. 
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Srimatt RAJESHWARI KUMARI 
AND OTHERS—DEFENDAN TS—RESPONDENTS. 
Court Fees Act (VII of 1870), s. 7 (v) (a), (iv) (ce)— 
Suit for possession upon declaration that certain 
alienation by defacto guardian of Hindu minors does 
not affect plaintiffs’ title—-Determination of latter 


question essential for giving decree for possession— 


Court-fees required—Hindu Law-—Minor—De facto 
guardian, alienation by — Whether binding—Differ- 
ence between Dayabhaga and Mitakshara Schools—Res 
judicata—Matter not directly and substantially in 
issue informer suit—Judgment, whether acts as res 
judicata. 

Where from the plaint it is clear that the suit of 
the plaintiffs-appellants was framed as a suit for 
recovery of possession upon a declaration or “deter- 
mination” that their title was not affected by 
a certain alienstion made bya de facto guardian of 
the Hindu minors, the court-fees to be peid is not 
under cl.(v) (a) but under el. (vi) (c) of s. 7 of the Court 
Fees Act fo: the plaintiffs cannot get any relief until 
that alienation is set aside. Rup Narain v. Bishwa 
Nath Singh (1), distinguished. Ram Sumram Prasad 
v. hie Das (A), followed, [p. 214, col. 2; p. 215, 
col, 1. 4-38 
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Under the Hindu Law the de facto guardian of a 
minor can validly sell the property of the minorto a 
third person for legal necessity. Underthe general 
law of course a de facto guardian, being a person who 
ussumes guardianship without any authority has no 
legal power to sell the minor’s property, though he 
may take upon himself important responsibilities in 
relation to it. But under the Hindu Law, the right 
of a bona fide incumbrancer who has taken from a 
de facto manager a charge on lands created honestly, 
for the purpose of saving the estate, or for the benefit 
of the estate, isnot {provided the circumstances would 
support the charge had it emanated froma de facto 
and de jure manager) afiected by the want of union 
ofthe de facto with the de jure title. As regards 
the Dayabhaga School it is true that a member of a 
joint Dayabhaga family has a defined share inthe 
property jointly possessed by the family, while the 
Mitakshara co-parcener has only an undivided in- 
terest in the property which is jointly owned, But 
Dayabhags families require managers no less than 
Mitakshara families, and the alienations by de facto 
manager stand on the same footing as there under 
Mitkashara School. (p. 215, col. 2.) 

Case-law discussed. | 
here the matter was not directly and substantial- 
ly in issuein the former suit the prior judgment can- 
not operate as res judicata. [p. 217, col. 1.) 


A. from a decision of the Additional Sub- 
ordinate Judge, Monghyr, dated August 12, 
1932, confirming thatof ihe Munsif of 
Begusarai, dated January 22, 1931, 

Messrs. S. M. Mullick, S. N. Bose and 
D.C. Varma, for the Appellants. 

Messrs. A. B. Mukherji and N. K. Prasad, 
IT, for the Respondents. 

Dhavle, J.—In this appeal we have 
first to deal with the question of the court- 
fee on the plaint and the memorandum of 
appeal in the lower Appellate Court. The 
- guit was for recovery of possession of cer- 
tain shares in two tauzis “on determination 
of the plaintiffs’ title’, and the cause of 
action was stated in para. 17 of the plaint 
to have arisen on July 19, 1921, “when the 
kabala was executed by defendants sixth 
party in favour of defendant third party” 
as wellas when defendant fourth party 
purchased the share at auction sale and on 
June 27, 1928, when defendants sixth party 
executed the kabala in favour of the plain- 
tiffs, besides Asarh 30, 1335, when the 
first and second party defendants did not 
let the plaintiffs take possession of the shares 
in dispute. Paragraph 6of the plaint states 
that the kabala of 1921 covered the entire 
properties, and we have it from para. 7 that 
in that kabala defendant Ne. 12, the eldest of 
the three sons of Singhesar, figured as the 
guardian of his two younger brothers, the 
detendants sixth party. Inpara. 9 of the 
plaint itis stated that ina certain suit 
relating to the share of Jamuna, brother of 
Singheswar, it was held that the transfer of 
the prcperty of the minors was notlegal “so 
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long as it wasnot done through a natural or 
certificated guardian.” On the plaint itself, 
therefore, itis clear that the suit cf the 
plaintiffs-appellants was framed as a suit 
for recovery of possession upon a declara- 
tion or “determination” that their title was 
not affected by the kabala of 1921. This 
was the view taken by the Taxing Officer of 
this Couri ; but his jurisdiction being con- 
fined to the question of court-fees cn the 
memorandum of the appeal to this Court, 
the question of the proper ccurt-fees in the 
lower Courtshas come before us. It has 
been contended on behalf of the appellants 
that they could claim possession without 
any declaration as regards the kabala of 
1921, and the decision of Mr. Justice Piggott 
in Rup Narain v. Bishwa Nath Singh (1), 
is cited in support cf the contention. In so 
far asthe learned Judge held ihat in a suit 
where a member of a joint Hindu family 
ceeks to avoid the effect of a private sale 
of ancestral properiy executed by other 
members of the family the plaintiff is not 
bound toask forihe cancellation of the 
sale-deed, the decision is distinguishable ; 
for, in the present case we are dealing with 
an alienation by a defacto guardian of 
Hindu minors which underthe Hindu Law 
cannot be treated as void per se: Vemula- 
pallai Seetharamanna v, Maganti Appiah 
(2). Mr. Justice Piggott, moreover, found 
that the plaint before him had been so 
worded that it fell within the purview of 
s. 7 (iv) (e) of the Court Fees Act and held 
that the pleintiff would have to stamp the 
plaint accordingly unless permitted by the 
Court at the hearing of the appeal by the 
defendant to amend ihe plaint. The law 
which-is well settled in this Court may be 
stated in the words of the late Chief Justice 
who delivered ihe decision of the Full 
Bench (Coutts, J., dissenting) in Ram 
Sumran Prasad v. Govind Das (3): “Fur- 
ther, where the plaintif claims relief to 
which he is not entitled until some decree 
or alienation of property which stands in 
his way has been avoided or until his legal 
character or title, which has been called in 
question, has been declared by a decree of 
the Court, it has generally been held that 
such a suit comes under cl. (ir) (e) of the 
seclion even though the declaration which 


(1) 44 A 629; 68 Ind. Cas. 265; 20A L J 587;4UP 
LR (A) 192; A IR 1922 All. 358. 

(2) 49 M 768; 92 Ind. Cas, 827; 23L W 285; (1926) 
oe N 238; AIR 1926 Mad, 457; 60M L J 

59, 

(3)2 Pat, 125 at p 131; 68 Ind. Cas. 700; (1922) 
Pat. 291;4U PLR (Pat) 375; 3 P L T704;A TR 
1922 Pat.615;1P LR 1. 
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it is necessary for him to obtain before 
further relief can be granted has not been 
in terms asked forin the plaint.” The plain- 
tiffs inthe present case were obviously 
advised that they were not entitled to 
relief until the alienation of 1921 which 
stood in their way was avoided, and they 
ought, therefore, to have-paid court-fees not 
under cl. (v) (a) but under cl. (iv) (c) of s. 7 
of the Act. The deficit has already been 
calculated, and Mr. Mullick for the appel- 
lants who undertook to file the deficit ina 
week if we decided against him on this 
point will now carry out his undertaking. 
The plaintifis who are appellants before 
us failed in both the lower Courts. Their 
title was based on a kabala of June 1928, 
from the two younger sons of Singheswar, 
one of the five sons of Jaimangal Singh, 
The title of the contesting defendants rests 
ultimately on a sale-deed executed in favour 
ot Etwari Mian, defendant third party, on 
July 23, 1919 (and not on July 19, 1921, as 
wrongly stated in the plaint) by the adult 
members of the family of Jaimangal in- 
cluding Jogesh, the eldest son of Singhes- 
wer, who acted for himself and as guar- 
dian of his two minor brothers (the 
plaintiffs’ vendors in 1928). The question 
was whether the title of these younger 
brothers had passed under the sale-deed 
of July 1919. The plaintiffs’ case was 
that Jaimangal was governed by the Daya- 
bhaga School of Law; the contesting de- 
fendants on the contrary said that he was 
subject tothe Mitakshara. The trial Court 
held that it was the Dayabhaga that applied 
to Jaimangal and his family and there has 
been no further dispute on this point. 
The lower Courts have held that the title of 
the two younger sons of the Singheswar was 
validly conveyed by the kabala of July 1919, 
though they were minors at the time ; for, 
in their view, Jogesh was the de facto 
guardian of his infant brothers and the 
sale was for necessities of the joint family 
binding on them. Mr. Mullick who appears 
forthe appellants has argued that the lower 
Court has erroneously proceeded asa if the 
sale of July, 1919, was a sale by the mana- 
ger of a joint Mitakshara family. He has 
also contended that the position is not im- 
proved by calling Jogesh, the de facto guar- 
dian of his younger brothers in 1919. This 
latter contention was examined in such 
cases a8 Vemulapallai Seetharamanna v. Ma- 
ganti Appiah (2), already referred to and 
Tulsidas v. Ratsingji (4), where it was held 


(4) 57 B 40; 141 Ind. Cas. 17; 34 Bom. LR 1483; 
A IR 1933 Bom. 15; Ind, Rul, (1933) Bom. 53 (F B). 
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that under the Hindu Law de facto guardian 
ofa minor can validly sell the property of the 
minor to a third person for legal necessity. 
Under the general law of course a de facto 
guardian, being a person who assumes 
guardianship without any authority, has no 
legal power to sell the minors property, 
though he may take upon himself important 
responsibilities in relation toit. But under 
the Hindu Law, as Lord Justice Knight 
Bruce said in Hunoomanpersaud Panday V. 
Babooee Munraj Koonweree (5): 

“tne right of a bona fide incumbrancer who has 
taken from a de facto manager a charge on lands 
created honestly, for the purpose of saving the estate 
or for the benefit of the estate, is not (provided the 
circumstances would support the charge had it ema- 
nated froma de facto and de jure manager) affected 
by the want of union of the de facto with de jure 
title”. 

In Mohanund Mondul v. Nafur Mondul 
(6), which, incidentatly, was a Dayabhaga 
cage, it was held that there was no distinc- 
tion between mortgages and sales in res- 
pect of the powers of de facto managers 
under the Hindu Law. Mr. Mullick s first 
contention that the power of the manager 
in a Dayabhaga family to deal with the 
shares of minors in proper cases differs 
from that of the manager of a Mitakshara 
family is also not well founded. It is true 
that a member of a joint Dayabhaga family 
has a defined share in the property jointly 
possessed by the family, while the Mitak- 
shara co-parcener has only an undivided 
interest in the property which is jointly 
owned. But Dayabhaga families require 
managers no less than Mitakshara, families. 
In Gopalnarain Mozoomdar v. Muddomutty 
Guptee (7), their Lordships dealt with a 
Dayabhaga family “as continuing to be a 
jointly family, so that the son who was acting 
ag a manager for it, and was indicated by the 
deceased asthe person who should manage, 
had the authority which is given by the 
Hindu Law to sell or mortgage the property 
in order to pay off debts binding on the 
family.” ‘The point wasexpressly consider- 
ed with reference to the Dayabhaga Law 
in Dwarka Nath Chowdhury v. Bungshi 
Chandra Saha (8), where Ghose and Holm- 
wood, JJ., came to the conclusion that : 

“there is really no difference between the Mitakshara 
School of Law andthe Bengal School of Law so far 
as this particular matter is concerned, viz., the 
liability of a joint family when the debt is contracted 
by the managing members thereof for joint family 
purposes. E 

5 ; -18 W R Bin; Sevestre 253m; 2 Suth, 
p Os i T BO J 553; 19 BR 147. 

(6) 26 C 820; 3 O W N 770. 

(7) 13BLR 21. 
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This decision was referred to in a very 
recent case to which our attention has 
been drawn ly tke learned Advocate for 
the respondents. Sukhadakanta Bhattach- 
arjya v. Jogineekanta Bhattacharjya (9), 
which incidentally shows one usual difference 
between the Dayabhaga and the Mitaksh- 
ara inthe governance of joint families, 
H. plurality of managing members—it 
being held that on a mortgage by two 
managing members ofa joint family, for a 
debt due by the family, all the members 
of such afamily were liable. But Jogesh 
was the de facto guardian of his younger 
brothers and did not merely act ad hoe on 
the occasion of the sale-deed of July 1919 
is-abundantly established by the numer- 
ous transactions, boih before and after 
the sale-deed in question, in which he 
participated both on his own account and 
as guardian ofthe plaintiffs’ vendors, and 
by the absence of any evidence that the 
natural guardian, the mother, ever acted 
for the minors. Mr. Mullick has referred 
to two or three transactions which related 
tothe needs not of the joint family asa 
whole but of one individual member of 
the joint family, Bhagwat (one of Jaiman- 
gal's sons}; but out of the total of Rs. 12,000 
raised by the sale-deed of 1919 itis only 


a very small porlion that relates to 
Bhagwat. On one sudharna Rs. 325 was 


raised partly for household expenses 
and partly for the education of Bhagwat's 
sister's son. Another mortgage partly 
covered a previous chithi for Rs. 550 for 
meeting the expenses of Bhagwat’s mother, 
and vet another mortgage for Rs. 150 was 
executed for the sradh expenses of Bhag- 
wats mother. Even in Dayabhaga joint 
families, however, there must be certain 
amount of give and take in the matter of 
the normal expenses of living, unless ac- 
counts are kept crediting each member 
with theincome cf his defined share and 
debiling him with expenditure actually 
incurred on his account. How far this last 
was dene in the family we are dealing 
with does not appear, the sixteenth docu- 
ment put in evidence, apart from the sale 
deel in question, would suggest that the 
dul. members were dealing with the 
f: mi y. properties much in 
as a Mitakshara family. Bhagwat’s share 
was, moreover, greater than that of the 
appellant's vendors, and it is not definite- 
Jy shown how many months ‘there were to 
feed against his individual accounts. The 


(9) 60 C 1197; 149 Ind. Cas. 878; 37 C W N 1057-5 
CLII3A I R1934 Cal, 73; 6 È O 647.. or 
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sale cannot further be set asidein part, 
and must be regarded asa wholein the 
light of the fact that the bulk of 
ihe consideration was for the needs of 
the whole family. 

Mr. Mullick has also urged that the 
appellants’ suit should have been decreed 
on the ground cf res judicata. The point 
arises in this way: After the sale-deed 
of July 1919, Etwari was involved in a 
dispute with one Sant Lal who -had pur- 
chased the one-fifih chare of Jamuna 
(or rather his widow’s) in an execution sale. 
He put in a claim under O. XXI, r. 58 
of the Civil Procedure Cade; but this was 
rejected. He thereupon brought a regular 
suit against Sant Lal and all his vendors, 
viza the adult members of the family left 
by Jaimangal Singh, and als» Jogesh's 
two younger brothers. Against Sant Lal 
he claimed a prior lien; and failing this he 
claimed in the alternative a money 
decree against his vendors and tke two 
vounger brothers of Jogesh for the amount 
of the lien, which he put at one-fifth of 
Rs. 12,000, on the strength of an ekrarnama 
containing an indemnity to him “if put 
to any loss by his parchase.”. Jogesh's 
younger brothers were represented by their 
guardian ad litem in the suit, and it was 
contended for them that Etwari's sale-deed 
did not affect their interest. The irial 
Court, addressing itself to the question 
whether Etwari’s kabala invalid and in- 
operativa and collusive, found in favour of 
the plaintiff, but added 

“Plaintiff's kabala and the prior mortgage bends 
were executed on behalf of ths minors by their 


uncle and brother, although their mother was and 
is still alive. In a Bengal family co-parceners stand 


in the position of tenanis-in-common and there 


is no family representation through an uncle or 
brother. No transfer is valid as against the 
minors’ share unless effected by a natural or certifi- 
cated guardian. The transfers did not bind the 
minors’ share. The suit will stand dismissed as 
against the minors”. 

The suit was ultimately decreed on con- 
test against Sant Lal alone (in part) and 
was dismissed “as against the minors and 
the rest of defendant No. 2”. It is clear, 
therefore, ihat the actual decision was that 
the plaintiff was not entitled to any part 
of the relief which he had claimed in the 
allernative against defendants second party 
(including Jogesh's brothers) because he 
was entitled to relief: as against Sant Lal. 
The finding that the share -of the minors 
had nct passed to Etwari was only-an in- 
cidental finding, and the Court did not 
even touch the question of ihe ekrarnama 
on which Etwari had founded the 

i : = dite D oe 
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alternative liability of defendants second 
party. Sant Lal appealed to the District 
Judge, as the suit had been decreed 
against him; Etwari could not and did not 
appeal, as it was only the alternative lia- 
bility of defendants second party that had 
been negatived by the trial Court. The 
question of this alternative liability was, 
however, considered by the Additional Dis- 
trict Judge who heard the appeal. He 
pointed out that the effect of the ekrarnama 
had not been considered by the trial Court, 
and said: 

“I cannot be considered here, simply because 
the suit has been completely dismissed as against 
the defendants second party and no cross-appeal 
has been lodged in respect of that finding. In any 
case a contribution suit is a condition precedent 
towards determination of any such claim since 


otherwise it would be impossible to determine its 
amount’, 


We are not now concerned with the 
eorrectress or otherwise of the learned 
Judge's observations. What is clear is that 
in his view the liahilily of defendants second 
party, which was only a relief asked for 
by the plaintiff in the alternative, did not 
arise for decision in the suit as framed. 
The learned Judge as a matter of fact allow- 
ed the appeal and dismissed the entire suit. 
The finding of the trial Ccurt that the 
share of the minors had not passed, which 
had at the most a distant bearing on 
the alternative liability of defendants 
second party (hough the Court did not 
consider the ekraanama at all), had no bear- 
ing on the liability of Sant Lal, and even 
this liability, such as it was found by the 
trial Court, was negatived by the Court of 
first appeal. There was a second appeal 
preferred to the High Court, which prov- 
ed unsuccessful. The judgment of 
Knlwant Sahay, J. (with whom Macpherson, 
J., agreed) does not deal with the alter- 
native liability of the defendants second 
party at all. The learned Munsif in the 
present suit held that the finding that the 
share of the minors had not passed could 
not operate as res judicota because there 
was no question in that-suit of the validity 
of the kabalaso far as these shares were 
concerned. The lower Appellate Court 
gave an additional reason for the same 
view, viz., that the decree of the High 
Court destroyed the effect es res judicata of 
the finding regarding whether the shares of 
the minors had -passed under the kabala. 
In my opinion both these views are sub- 
stantially right. The matter was not 
directly and substantially in issue in the 
former sult and the Court of first appeal 


had found that the question of the alterna- 
tive relief did not arise at all, a view that 
was not disturbed in second appeal. 

I would, therefore, dismiss the appeal 
with costs. 

Courtney-Terrell, C. J.—I agree. 

D. Appeal dismissed. 
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Except inthe case of partition among the men- 
bers of a joint Hindu family where the unities of 
possession, interest, title and time are complete and 
except inthe case of entrance toa religious order 
involving complete renunciation of the world, no 
person can divest himself of interests which have once 
vested inhimby amere disclaimer. A title once 
vested can be divested only by a recognized convey- 
ance or by scms other means allowed by law and 
cannot pass by mere assent or disclaimer when the 
law reguires a conveyance for the purpose. 
Gooshaeen Teekumijee v. Pursotam Lalljee (9) and 
Dal Ghund v Soonder (19), dissented from. |p. 222, 
col 2.| 

[Case-law discussed. | 

There can be no family settlement unless there is 
a dispute to settle and inorder to be valid a family 
settlement among members of a joint Hindu family, 
there must always be some consideration. Upendra- 
nath Bose v. Bindesri Prosad (2) and Williams v, 
Williams (3), relied on. [p. 219, col. 1.) 

The word ‘fact' ins. 100, Civil Procedure Code, 
must bear the meaning given to itins. 3, Evidence 
Act. [p. 218, col, 2.] 

The question whether there has been a family 
settlement isone of fact and not of law. Whether 
two persons agree on a certain matter is a thing 
which is capable of being perceived by the senses, 
and whether they had the requisite mental intention 
necessary to give legal validity to their outward. 
forms or acts of agreement is a mental condition of 
which a person can be conscious. It follows that 
any finding on a matter of this kind must be one of 
fact and not of law. Even if such a finding was basel 
solely on inferences derived from other facts, it 
would still be a finding of fact, provided it was pos- 
sible for a prudent man to come to such a conclu- 
sion, for a fact can be proved not only by direct evi- 
dence, but also by inferences from other proved or 
accepted facts. It does not cease to be a factas de- 
fined in s. 3, Evidence Act simply because it is 
proved in this way. Municipal Board, Benares v, Kan} 
hatya Lal (1), relied on. [p. 219, col. 1.] 
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dudgment.—The plaintif sues four 
different sets of defendants for possession 
of four different sets of property. The de- 
cision of the first Court gave rise to 
different appeals in the lower Appellate 
Court, and the two appeals now before me 
arise out of them. This judgment will 
govern both, that is this appeal and Second 
Appeal No. 161-B of 1933. 

The fifth defendant, Dattatraya, is the 
appellant in this appeal. He is concerned 
with Survey Nos. 149 and 154-2 of 
mauza Zadgoan. The plaintifi’s title to the 
property is as follows: One Jageshwar 
originally owned all the property now in 
suit. He died in 1898 leaving a widow, 
Musammat Saraswatibai, who inherited in 
the ordinary way. She died in 1918 leaving 
one Gangaram, the adoptive father of the 
plaintiff asthe next reversioner. He was 
on bad terms with his adopted son, and 
was then challenging the adopticn in a 
regular sult against the plaintiff. Ele lost 
and that is no longer material except per- 
haps to explain his attitude in what 
followed. At the time of mutation in 1920 
instead of claiming tke inheritance, he 
expressly disclaimed it, and was content to 
allow mutation inthe name of Radhabai, 
the daughter of a pre-deceased brother of 
Jageshwar. The following genealogical 
;ree will explain the relationship between 
these persons : 


i ka 


Tamra PAM eann S aa 
| 
Vayankatesh 





Laxman 
Anant Atmaram 
Gengsram-Laxmibai Red epaiit 
Narayan (plaintiff) 
Fa ht tt 
aa 
Mahadeo== Jageshwar— 
Banabai Saraswatiba 
|| 
Radhabai 


The plaintiff claims ‘that in consequence 
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of this disclaimer the inheritance devolved 
on him, and so he sues for possession. He 
also raises an alternative plea. Gangaram 
died on March 23, 1928. So the plaintiff 
states that in any case he is either his 
heir or the reversioner to Jageshwar, and 
so is entitled to possession. 

The fifth defendant, Dattatraya, is the 
contesting defendant so faras the property 
involved in this appeal is concerned. He 
raised anumber of different pleas in the 
first Court, but has now confined his case to 
the one which relates to a family settle- 
ment. The Jower Appellate Court finds 
that this settlement has not been proved. 
This appeal hingessolely on that question 
and ifthe lower Appellate Court is right, 
the plaintiff must succeed. 

The fifth defendant’s pleading on the 
point is this. He states there wasa dis- 
pute between Gangaram and Radhabai 
which was settled by Gangaram relinquish- 
ing his rights to Jageshwar’s estate, while 
Radhabai on her part transferred a half 
share in the two fields with which the 
other appeal is concerned to his wife, 
M ssammat Laxmibai, by a sale-deed, Ex. 
(8 D-1), dated May 28, 1919. The settle- 
ment, according to him, was effected on this 
date. Three years later, on March 9, 1922, 
Radhabai sold the feldsin dispute in this 
appeal to this defendant. The issue then 
is a simple one of fact, has this settlement 
been proved ? 

The learned Pleader for this defendant 
who is the appellant before me in this 
appeal, argues that this is really a mix- 
ed question of law and fact, and that while 
he is nct challenging any of the fact found 
he is entitled to challenge the inferences 
which the learned Judge has drawn from 
them. That, he contends, in a matter of 
law which he can urge in second appeal. 

This argument in frequently raised in 
second appeals and is possible because no 
definite and un.form meaning seems to 
have been assigned to the word “fact.” I 
respectfully agree with the Full Bench of 
the Allahabad High Court in Municipal 
Board, Benares v, Kanhaiya Lal (1), that 
the words must bearthe meaning given to 
it in s. 3 of the Indian Evidence Act. “Fact” 


is defined there to mean and include : 

“1. Any thing, state of things, or relation of things 
capable of being perceived by the senses ; 

“2. Any mental condition of which any person is 
conscious.” 

Now there can be no doubt that whether 

(1) 54 A bat p. 8; 134 Ind. Cas. 21; (1931) AL J 
(eB IR 1931 All. 499; Ind, Rul. (1931) All 789 
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two persons agree on a certain malter is 
athing whichiscapable of being perceiv- 
ed by thelsenses, and whether they had the 
requisite mental intention necessary to give 
legal validity to their outward forms or acis 
of agreement is a mental condition of 
which a person can be ccnscious. It fol- 
lows that any finding on a matter of this 
kind must be one of fact and not of law. 
Even if such a finding was based solely on 
inferences derived from other facts, it would 
still be dfinding of fact, providedit was 
possible for a prudent man to come to such 
a conclusion, fora fact can be proved not 
only by direct- evidence, but also by infer- 
ences from other proved cr accepted facts. 
Ib does not cease to be a fact as defined 
in s. 3, simply because it is proved in this 
way. 

The complaint with reference to the find- 
ing is this. The lower Appellate Court has 
found that there can beno family settle- 
ment unless there is a dispute to settle, 
and that, since there neither was, nor could 
be, any; dispute between Gangaram and 
Radhabai, there can be no settlement. It 
is argued on the strength of Upendranath 
Bose v. :Bindesri Prosad (2), that this is 
wrong and that : 

“a family arrangement maybe upheld, although there 
are no rights actually in dispute at the time of mak- 


. ing it, and Courts would not be dispcsed to scan with 
much nicety the quantum of consideration.” 


The principle being applicable : 


“not merely to cases where arrangements are made- 


between the members of a family for the preserva- 
tion of peace, but also to cases where arrangements 
are made between them for the preservation of its 
property. | 

I would add, however, in view of cerlain 
arguments which have been used, that 
there must always be consideration as the 
following citation from Williams v. 
Wane (3), would show : 

“There was here no doubtful right to be compro- 
mised, no dispute between the brothers which was 
to be set at rest, no honour of the family involved 
the appellant was merely prompted by respect for his 
father's intentions and by his affection for his 
affection for his brother, both most excellent and 
praiseworthy motives, but scarcely sufficient to con- 
stitute such a consideration as would convert an 
act of kindness into a binding engagement.” 

To this extent the learned Judge of the 
lower Appellate Court is wrong. 

But the finding does not stop there. The 
learned Judge finds on the evidence that 
the settlement has not been proved. He 
relies on Narayan Jaikrishna (1-D. W, 
No. 2) for holding that Gangaram never at 

2 20 W N 210 at p. 229; 32 Ind. Cas. 468; 220 

4 is 

(3) asin 2 Ch. App. 294; 36 LJ Ch. 419;16 L T 

42; 15 W' R697, 
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any time put forward a claim to Jageswar’s 
estate, and that the dispute referred to in 
Ex. (1-D-4) is about the price which Radha- 
bai wanted for the fields which she eventual- 
ly sold to Gangaram's wife Laxmibai, under 
Ex. (8-D-1). He discusses the other oral 
evidence on the point, and disbelieves it, 
and holds that Gangaram’s disclaimer in 
Ex. (1-D-3) has no reference whatever to 
this alleged settlement. 

On the face of it that is obvious. The 
statement in Ex. (1-D-3) was made by 
Gangaram inthe course of a dispute in 
the mutation proceedings between the 
plaintiff and Radhabai to which Gangaram 
was not a party. He admits that Radha- 
bai is in possession of the fields in 
dispute, and agrees to mutation in 
her name with respect to them all, in- 
cluding the ones which, according to this 
defendant, were to have been transferred to 
Gangaram’s wife, Laxmibai, in considera- 
tion of this very agreement on his part to 
relinquish his inleresis in the rest of the 
estate. The findingis clearly not open to 
challenge in second appeal. 

With this out of the way, the plaintiff 
must succeed either ¿s heir to Gangaram, or 
as reversioner to Jageshwar, fcr no ques- 
tion of limitation arises. |, therefore, uphold 
the decree of tLe lower Appellate Court, and 
dismiss this appeal with costs. 

The other appeal, Second Appeal No. 161- 
B of 1933, stands on a different footing. 
Gangaram gifted Survey Nos. 1 and 3 of 
Mauza Mund Anand Vyankatesh to Madhao 
Ramchandra, the eighth defendant, who, 
together with his brother, Vaman, and an- 
other Dasria, the ninth and tenth defend- 
ants, are the appellants before me. The 
interests of these other two persons are 
bound up with that of Madhao, the eighth 
defendant, and so need not be considered 
separately. The deed of gift is \8-D. 3) dated 
November 29, 1928. It comprises the entire 
sixteen annasin these two fields together 
with other property of which Gangaram was 
the owner. Of these sixteen annas half ad- 
mittedly belonged to Gangaram in his own 
right, and there -is no dispute about that. 
The portion in dispute is the half which had 
once belonged to Jageshwar. 

The relinguishment by Gangaram-of his 
interest in Jageshwar’s estate which the 
plaintiff had pleaded is material here, for 
unless that is established, the gift of Novem- 
ber 29, 1928, cannot be impugned. Ganga- 
ram’s inheritance from Jageshwar was an 
“obstructed” one, and so the plaintiff could 
get no interest in it till his death. It fol- 
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lows Gangaram could do what he liked with 
it during his lifetime. ; 

_ The lower Appel'ate Court finds on the 
Strength of his statement in the mutation 
proceedings recorded in Ex. (1-D-3) that 
Gangaram did disclaim the inheritance and 
so far as the half share in these fields is con- 
cerned, there can be no question about it. 
But the legal effect of such a disclaimer has 
‘still to he considered. lbis argued on the 
strength of s. 331 (3), at p. 1517 of Gour's 
Hindu Code, that no heir or reversioner can 
be compelled to accept the inheritance, and 
so if he disclaims it, the one next to him gets 
the inheritance. With all respect to the 
learned author, Iam unable to accept this 
as correct in the wide form in which the 
proposition is enunciated there. 

If it had been a statement of the English 
Law asit obtains tc-day, it would perhaps 
‘be unassailable but that is because the Land 
Transfer Actof 1897 has grafted a statutory 
exception on tothe general law, and now 
vests an intesiate’s property in his personal 
represen: ative, that is to say his adiministra- 
‘tor, and not in his heir-at-law: 14 Hals- 
bury's Laws of England, p. 160 (Second 
Edition). ‘Thus the heir having no vested 
interest in the property, is free to disclaim 
the inh-ritence. But no such disclaimer can 
be made once the property has vested, for 
his rights are then different, and the interest 
once vested is vested irrevccably Dee v. 
Guy (4). 
~ The crux of the matter lies there. The 
test is ithe vesting ofthe estate. It is un- 
doubted that in every other case a man is 
not bound to take what he does not want and 
whether he be given property by a will cr 
a gift or a conveyance, his assent, whether 
express or implied, is essential io vest the 
estaiein him. Consequently he is free to 
disclaim it,if he so desires. But the heir- 
at-law isin a different position. He is the 
only personin whom the Law of England, 
before the Land Transfer Act of 1897 vest- 
ed property against his will whether he 
would or not. 

“No disclaimer that he might make would have any 
effect, though, of course, he might, as soon as he pleas- 
ed, dispose ofthe property by an ordinary conve- 
yance, 

Williams on Real Property, 24th Edition, 
p. 119. Debi Prasad Chowdhury v. Golap 
Bhagat (5), Lekshmamma Ratnamma (6). The 
reason is obvious. An estate, whether of 


“(IJ êR R 563 at pp. 566, 567, 

i (5) {0 O 721; 19 ind. Oas. 273; 17 O W N 710117 O 
499. i 

a (6) 33 M 47iat p. 478; 21 Ind. Cas. 698;25ML J 
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inheritance or not, cannot remain in oley- 
ance without statutcry or other sanction. The 
seisin to it must reside in somebody during 
every moment of time, and this is the Hindu 
no less than the English Law. Mayne states 
in his Hindu Law, Ninth Edition, p. 725, 
para. 499. 

“The right of succession under Hindu Law is a 
right which vests immediately on the death of the 
owner ofthe property. It cannot in any circumstan- 
ces remain in abeyance.” 

It follows there can be no disclaimer or 
relinquishment either generally or in favour 
of a particular person, unless it is specifi- 
cally permitted by some special provision of 
law. In every other case a ‘title once vested 


cau be divested only bya recognised con- 


veyance, or one of the other means allowed 
by law. It cannot pass by admission or re- 
linguishment or disclaimer, when the law re- 
quires a deed : Jadu Nath Poddarv. Rup 
Lal Poddar (7). 

In passage in Gour’s Hindu Code is found- 
edon Ladooiah v. Sanveley (8). Another 
ruling in the same volume at p. 233* (238?) 
is to the same effect: Goshaeen Teekumice 
v. Purshotum Lalljze (9). So also is Dal 
Chand v. Soonder (10). With the utmost 
respect, [cannot agree with those decisions. 
The judgments are very shori ones, no rea- 
sons are given, and the right seems to have- 
been assumed inall of them. In my opinion, 
the decisions ere not founded on any legal 
principle, and run counter to the only ones 
we know. Trevelyan in his Hindu Law. 
Third Edition, p. 401, also upholds this 
right of disclaimer, though apparently with 
some hesitation, Apart from an old ruling: 
of 1823 whichis not available to me, he 
relies on MeherbanSinghv. Sheo Keoonwar 
(11) and onthe Mitakshara, Chap-, I, s. iz, 
placitum 11 of the chapter on inheritance. 
So far as Mzherban Singh v. Sheo Koonwar 
(11), is concerned, the head-note is mislead- 
ing. It appears there had been a dispute 
between the parties there about a family 
custom which had been referred to arbitra- 
tion. An award followed, and a division of 
the pruperty in accordance with it. Occu- 
pation thereafter was in accordance with the 
settlement. Itis true the learned Judges 
said that: ; 

“the operation of the law of inheritance may un- 
doubtedly be modified by the consent of parties.” 

But they explained how: 

“Tt is inthe power of any heir to transfer his share 

(7) 33 C 967 at p. 983;10 0 W N 630; 4O LJ 22. © 

(8) 3AHC R191 at p. 192. 

(9) 3A HO R 238. 

(MY AH C R173. 

(11) 1A HOR 107. 

*Poge of 3A. H. O.R.—[Ed | 
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or a portion theréof to another person, .. if was com- 
petent to them to assign to the plaintiff.” 

No one can question the soundness of that. 
But the decision is no authority for the 
. i ., > 1 , : 
wider proposition for which it has been 

quoted. 

As regards the Mitakshara, the passage 
occurs in a chapter dealing with the parti- 
tion of joint family property and consists of 
a quotation from Yagnyavalka IJ, 116, whieh 
runs thus :: 

“The separation of one who isableto support him- 


self and is not desirous of participation may be com- 
pleted by giving him some trifa," 


Colebrcoke in his translation adds to this 
the words “to prevent future strife;’ Cole- 
brooke's Digest of Hindu Law, Book V, 
Chap. 2, placitum 107. A similar textis to 
be found in Manu IX, 207. They enunciate 
nothing but the ordinary law that, if a man 
agrees for consideration, to waive his right 
to a share of tLe family properly on parti- 
lion, he is bound by his agreement. Apart 
trom the qu stion of consideration, the dis- 
tinction between a disclaimer of this kind 
by a member of a joint Hindu family where 
the seisin' of the entire estate resides im 
each meniber, and one where the seisin re- 
sides in the perscn disclaiming alone is 
obvious. When a joint tenant relinquishcs 
his right, there is no transfer or conveyance; 
only a blotting out of his cwn interest and 
an enlargement of the inchoate rights of the 
others toa share on partition. But when a 
man is seized of the whole fee himself the 
title which resides in him has to pass on to 
another, and that can only be done by one 
of the recognised modes of conveyance, when 
no questions of adverse possession or estop- 
pel or part performance arise. This distinc- 
tion was recognised in Vinayakrao v. Lax- 
man (12), where Drake Brockman, J. Ọ., in 
dissenting from Peddayya v. Ramalingam 
(13), observed : 

“I venture to doubt whether the Smritis treated 
renouncement as equivalent to an alienation.” 

Chandar Kishore v. Dampat Kishore (14) 
and Sudarsanam Maistri v. Narasimhulu 
Maistri (15) make the same observation. 
Golapchandra Sarkar Sastri also says in his 
Hindu Law, Seventh Edition, p. 530: 

“Renunciation does not operate as alienation but 
as extinctioa of the co-parcener’s interest, according 
to the true intent ofthe Smritis. If it were aliena- 
‘tion, it would be gift; but it has been held that a mem- 
ber ofa joint family cannot make a gift of his 
undivided share.” 

This is so even in Madras and Bombay 

“where the strict anti-alienation doctrine of the 


(12) 14 N L R 56 at p. 59; 44 Ind, Cas. 51. 
(13) 11 M 408. 

(14) 16 A 369 at p.: 370; A W N 1894, 117. 
(15) 25 M 149; 11 M L J 353. 
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Mitakshara has been departed from in favour of the 
purchasers for value.” 

Rottala Rangenatham Chetty v. Pulrcat 
Ramaisami Chetti (16). and Kalu vY. Barsu 
(17). It is further evident from the fect 
that the: interests of the sons who are then 
in being are not affected in such cescs 
Shibajirao v. Vasanirao (18). 1 repectfully 
agree. 7 

Trevelyan also quotes Chundro Seerhur 
Roy v. Nobin Soonder Roy (19), and the 
other Agra decisions with which I have 
already dealt on another page. The passage 
in the Calcutta ruling is obiter, and in any 
case there again there was no discussion of 
the question and the existence of the right 
seems lo have been assumed. The same 
remarks apply to Ameerounissa Bibi v. 
Woumarooddee. Mahomed Chowdhury (20). 
No modern case has been brought to my 
iolice; nor have L been able to find any. 
It is perhaps significant that none of the 
Judges in those cases were Hindus. 


The right of a Hindu widow to surrender 
her life-estate and accelerate the succes- 
sion haslong been recognised. But although 
founded on the Smritis, their Lordships of 
the Privy Council have twice observed that 
it has been settled “by long practice and 
confirmed by decision.” Rangasami Goundan 
v. Nachiappa Goundan (21), and Bhagwat 
Koer v. Dhanukdhari Prasad Singh (22), 
But even so whether the act isin reality a 
conveyance or not was for some time in 
doubt. The learned Judges in Muthzyalu 
Chengappa viBurada Gunta (23), seem to 
have placed it on that footing, though they 
observe that there can be no surrender 
without the consent of the next reversioner. 
Beaman, J. disagreed with this in Basan- 
gavada v. Basangavda (24), on the ground 
that an acceleration isnot an alienation at 
all, buta mere renunciation, the obliterat- 
ing of a bar in which the life estate is 
withdrawn in its entirety, and that after 


(16) 27 M 162 at p. 166. 

(17) 19 B 803. 

(18) 33 B 267 at p. 270; 2 Ind. Cas, 249; 10 Bom. L 
R 778 


(19) 2 W R197. 

(20) l4 W R 49. 

(21) 42 M 523 at p. 532; 50 Ind. Cas, 498; 36 M L J 
493; 17 A LJ 536; 29 C LJ 539; 21 Rom. LR 640; 
22 OWN 777; (1919 MW N 262; 26M LT5;10 L 
W 105; 66 1A 72; LUPLR(P OC) 66 (P 0), 

(22)47 466 at p.483; 53 Ind. Cas. 347; 37M L 
J 513:17 A LJ 1036;(1919) M W N 360; IPLT]; 
2 U P L R(P O) 27; 46 1A 259; 22 Bom, L R 477; 22 
OW N 274; 12 LW 105 (P O). 

(23) 43 M 855 at p. 858; 60 Ind, Cas. 135; 39M L 
J 567; 12 L W 656; 28M L T 272; ee) M W N 29, 
cae 39B 87 at p. 100; 27 Ind, Cas. 167; 16 Bom. L 

699, 
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that itis not the tenant of the life estate, 
-but the law which does the rest. On 
the other hand their Lordships of the Priyy 
Council called it a “conveyance” in Behari 
Lal v. Madho Lal (25), and used that term 
again in Rangasami Goundan v. Nachiappa 
Goundan (21), although at page 532* they 
described the act as :— 

“the effacement of the widow—an effacement which 
in other circumstances is efiected by actual death 
or by civil death—which opens the estate of the 
deceased husband to his next heirs at that date.” 


The distinction is of importance, for a 
conveyance requires as a registered docu- 
ment, when the property involved is over 
a Rs. 100 in value, whereas an ‘‘efface- 
ment” not amounting to a conveyance can 
be effected orally. Sir Lawrence Jenkins 
C. J., also refers to thisin tke Full Bench 
Tuling in Dzbi Prasad Chowdhury v. Gulap 
Bhagat (5), and Mookerjee, J. at p. 7801. 
The latter points out that the right is not 
grounded on any logical principle, but on 
long usage confirmed by Judicial precedent 
which has confused two distinct ideas. He 
points out that surrenders have been upheld 
not only when the widow relinquishes with- 
out consideration, but also when she sells 
the estate to ihe next reversioner for cash 
and thus converts it into money “which may 
beshuffled out of sight as land can never 
be;” a transaction which by no stretch of 
language can be deemed a relinquishment 
of her interest in the eatate 20. Some of 
the precedents quoted by Mookerji, J. at 
pp. 778 and 7797 uphold an alienation to 
a stranger of the entire estate with the 
consent of the next reversioner, on the 
ground that it can be “deemed to operate 
precisely in the same manner as two con- 
veyances, one by the widow to tke rever- 
Bioner and the other by the reversioner to 
the transferee,’ the question being one of 
form rather than of substance. Their Lord- 
ships of the Judicial Committee, when 
dealing with this in Rangasami Goundan 
y. Nachiappa Goundan (21), observe that: 

“the surrender once exercised in favour of the 
nearest reversioner or reversioners the estate became 
his or theirs, and it was an obvious extension of the 
doctrine to hold that, inasmuch as he or they were in 
title to convey to a third party, it came to the same 
thing if the conveyance was made by the widow 
with his or their consent.” 

It is obvious this cannot be done without 
a conveyance, for however much the widow 
may be effected, neither civil death nor 
natural death can vest the estate in any 
but the immediate reversioner, and his title 

(25) 19 O 236 at p. 241; 19 I A 30; 6 Sar. £8 (P 0). 
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cannot be passed on by mere assent. A 
conveyance at some stage would clearly 
be ‘necessary. However, these doubts 
have now been set at vest by the 
decision of their Lordships of the Judicial 
Committee in Bhagwat Koer v. Dhanuk- 
dhari Prasad Singh (22:, where their Lord- 
ships observe: 

“This voluntary self-eflacement is sometimes 
referred t as surrender, sometimes as a relin- 


quishment or abandonment of her rights; and it may 
be effected by any process having that effect.” 

But they also observe that the question is 
not free from difficulty, and as I have 
already pointed out, it is not founded on 
any logical principie. The limited estate 
of afemale owner under Hindu Law is a 
peculiar one, and I do not think that con- 
siderations which prevail there, and which 
are now applied simply because of long 
usage, should be extended beyond it. 

There are textsin the Vyavastha Chan- 
drika which state that in certain circum- 
stances the sons may divide up the father’s 
properly, even his self-acquired property, in 
his life-time, without his consent. (see 
Shyamchandra Sarkar's translation, Vol. I, 
p. 26, and Vol. IL, p. 212). Butit is doubt- 
ful whether those ru'es have anything but 
a very limited application in these days. 
Strange in his Hindu Law, Third Edition, 
Volume I, page 179, states that: 

“With the exception of two cases, partition 
among the Hindus, in the lifetime of the father, 
whether ancestral or acquired proparty, would seem 
to be at his will, not at the option of his sons; the 
excepted cases being, that of his civil death, by 
entering tnto a religious order, and that degradation, 
working a forfeiture of civil rights. And, even 
with regard to these, it is not the will of the sons 
that operates, but the law; which, in favour of the 
title by birth, casts upon them the succession, before 
the arrival of the time for its regular devolution, by 
the natural death of the parent,” 


Golapchandra Sarkar Sastri commenting 
on this points out at p. 672 of his Hindu 
Law, 7th Edition, that renunciation of the 
world is now confined to entrance to 4 
religious order, and that the older forms of 
retiring to a forest, or of lifelong studenthood 
are no longer in vogue; and even in the 
case of religious orders, the renunciation 
must be complete, and not merely nominal, 
as with Byragis. Iam of opinion then that 
the matter cannot be carried beyond this, 
and that except in the case of partition 
among the members of a joint Hindu 
family where the unities of possession, 
interest, title and time are complete and 
except in the case of entrance to a religious 
order involving complete renunciation of 
the word, no person can divest himself of 
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*nterests which have ones vested in him 
by a mere disclaimer. 

The renunciation in the present case takes 
the form of a statement in the mutation 
proceedings, Ex. (1 D-3) and is a mere dis- 
claimer of interest in the following words: 

“ Gangram states that he has no interest in the 
property and that he does not want to claim even if 
there be any.” 

It relates to property whose value is more 
than Rs. 100. There are no words of cm- 
veyance, and there is no registered instru- 
ment. The estate vested in Gangaram 
on Saraswati's death in 1918, and the title 
to it remained with him in spite of this dis- 
claimer. He was, therefore, competent to 
transfer to Madhao, the eighth defendant, on 
November 29, 1928. It follows the plaintiff 
can have no claim against these fields. 

This appeal is allowed. The decree of 
both the Jower Couris will be reversed and 
the plaintiffs claimagainst defendants 
Nos. 8, 9 and 10 will be dismissed with 
costs proportionate to the claim against 
them in the first Court. The costs of this 
Court and the lower Appellate Court will be 
paid by the plaintiff. 


N. Appeal allowed. 





ALLAHABAD HIGH COURT 
Criminal Reference No. 206 of 1936 
May 4, 1936. 

ALLSoP, J. 
EMPEROR—PRosKovutor 


TETSUS 
AMBIKA PRASAD—AccusEp 
. U. P. Municipalities Act (II of 1916), ss. 186, 318, 
321—Order under s. 186, whether can be questioned in 
Criminal Court—Notice under s.186—No appeal— 
Validity of order if can be questioned on ground that 
he was not proper person to carry out order. 

Orders under s. 186, U. P. Municipalities Act, are 
referred toin s.318 ofthe Act and, therefore, an 
order issued under s. 186 can be questioned only by 
the appellate authority menticned ins. 318, and it 
cannot be questioned in a Criminal Oourt. The 
argument that because s. 318 begins by re- 
ference to any order or direction made by a Board 
under the powers conferred by certain sections, these 
words presuppose that the order is legally issued 
under the sections, is not a soundone, for otherwise 
s. 321 of the Act would have no meaning. 

A person towhom a notice under s. 186, is issued, 
if he cannot comply with it, should appeal under the 

rovisions of s. 318, U. P. Municipalities Act. If 

e does not appeal, then it is not open to him to ques- 
tion the validity ofthe order upon the ground that 
he was not the proper person to whcm it should have 
been issuéd or that he was no longer the proper per- 
Bon to carry out the order of the Board, 


Cr. Ref. made by the Sessions Judge, 
Allahabad, dated February 24, 1936. 
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Mr. Baleshwart Prasad, for the Accused. 
The Assistant Government Advocate, for 

ihe Crown. 

Order.—This is a reference by the 
learned Sessions Judge of Allahabad that 
the conviction of Ambika Prasad under 
s. 307, United Provinces Municipalities Act, 
1916, should be set aside. It is necessary 
in order to understand the matter to set 
fcrth certain facts. Ambika Prasad made 
an application to the Municipality on 
April 27, 1931, that he should be allowed to 
erect a certain building. He received no 
reply for three months and then issued a 
registered notice to the Board under the 
provisions of s. 180 (3) of the Act. Accord- 
ing to him he thereupon waited 14 days 
and having received no reply, proceeded to 
put upthe building. On the other side it 
is alleged that he had already put up the 
building before April 27, 1931, and that he 
had already been reported for having done 
sc and that a prosecution had been launchcd 
against him. These are questions of fact 
into which I do not propose to enter. I 
mention them merely becuse it has been 
argued that Ambika Prasad his been very 
badly treated by the Municipal Board. 

The first prcsecution failed because the 
Municipal Board did not put in an appear- 
ance. The Board then issued a notice under 
s. 186 of the Act on October 13, 1931, that 
the building should be demolished. Ambika 
Prasad did not comply and he was prosecut- 
ed under s. 307 and was fined Re. 1 but 
was afterwards acquitted in appeal. On 
November 28, 1932, the Board issued an- 
other notice and this was followed by an- 
other prosecution which again ended in the 
acquittal of Ambika Prasad because no- 
body appeared on behalf c{the Board. Then 
on June 27, 1934, the Board issued yet an- 
other notice and that again led tothe pro- 
secution of Ambika Prasad. He was fined 
Rs. 100 and he made.an application in re- 
vision to the learned Sessions Judge who 
has made this reference. The notice on 
June 27, 1934, was issued by the Executive 
Officer of the Board under the provisions 
of s. 60 (d) and Sch. I of the Act. Accord- 
ing to the Schedule the Executive Officer 
is the authority which is empowered to issue 
notices for demolition under s. 186 of the 
Act and an appeal lies against his order 
directing that a building should be demo- 
lished. The appeal is to the Board itself 
under tke provisions of s. 61 (1) (a) of the 
Act. Under s. 61 (3) the order remains 
suspended until the appeal is decided. The 
order contained in the notice issued by the 


case. 


bol 
Executive Officer was suspended when Am- 


bika Prasad appealed to the Board. The: 


Board decided the appeal on February 22, 
1935, against Ambika Prasad end ke should 
then have complied with the notice. In the 
alternative he could have appealed under 
s. 818 of the Act to the officer appointed 
by. the Local Government or the District 
Magistrate as the case might be. He did 
not appeal under the provisions of this sec- 
tion. 

“It has been suggested that the notice 
issued by the Executive Officer on June 27, 
1934, was illegal because the applicant had 
applied for permission to build on April 27, 
1931, and not having received any reply to 
his application within the specified period 
was entitled to presume that permission 
had been granted. Ifthe facts are es Am- 
“bika Prasad alleges them to be, he would 
be entitled to make such a presumption 
under tke provisions of s. 180 (3) of the 
Act. On the other hand, if he had already 
put up the building before April 27, 1931, 
I do not suppose that he would have any 
defence to the notice. The point, however, 
is that itis not for this Court to come to 
any decisicn upon these questions. Ie is 
made perfectly clear in s. 321 of the Act 
that no order or direction referred to in 
s, 318 shall be questioned in any other 
manner or by any other authority than is 
provided therein. Orders under 6. 186 are 
referred toins.318 of the Act and there- 
fore an order issued under s. 186 cin be 
questioned only by the appellate authority 
menticned in s. 318, and it cannot be ques- 
fioned in a Oriminal Court. It has been 
'. argued that s. 318 begins by reference to 
any order or direction made by a Board 
under the powers conferred by certain 
secticns, and it is suggested that these 
words presuppose that the order is legally 
issued under the section. 

T donot think that there can be any force 
in this contention because, ifthe argument 
were a sound one the provisions of s, 32) of 

the Act would have nomeaning. I can ima- 
“gine extreme cases where the Board pur- 
ports to issue an order say under s. 186 
or any other section mentioned in s. 318 
and itis obvious that that section does not 
apply and in such circumstances it might 
- perheps be argued that the order was not 
really an order issued under the section 
under which the Board purported to issue 
it, but there is nothing of that kind in this 
Ambika Prasad h&d erected a build- 
ing and the Board, had ordered him to de- 
miolish it and that was clearly an order 
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under ‘s. 186 whether that order was justifis 
ed cr not justified. The question whetker 
the order was properly issued was one for. 
the appellate aunihoriiy appoinied under 
s. 318 of the Act, and the validity of the: 
order cannot be questioned here. The only. 
questions which the Criminal Court can 
decide are whether the order was issued ; 
and whether Ambika Prasad complied with 
them. There can be no doubt that ihe ~ 
order was issued, and itis equally certain 
that Ambika Prasad did not comply. The 
learned Judge has made this reference on 
another ground. Ib appears that Ambika 
Prasad transferred the building by a deed | 
of sale in September 1934, 4. e, during tbe 


time when the appeal against notice was ' 


still pending before the Board. At the time 
when the appeal was dismissed and the 
order again came into force, 4. e,.on Fe- 
braary 22, 1935, Ambika Prasad was not in 
a position to comply with the notice be- 
cause he was no longer the owner of lhe”. 
house. The learned Judge has said that‘ 
nobcdy can be punished for not cemplying 
with an order if heis not ina position to 
compy with it. I think that the. proper - 
answer to this suggestion is that a person ` 
to whom a notice is issued, if he cannot . 
comply with it, should appeal under the pre- 
visions of s. 318; Municipalities Act. If 
he does not appeal, thén it is nut open to 
him to question the validity of the order 
upon the ground that he was not the pro- 
per person to whom it should have been 
issued. or that ke was no longer the proper 
person to carry.out the order of the Board. 
That being so, I do not think that the point . 


‘can be raisedin the Criminal Court that 
the applicant should not be punished be- . - 


cause he is no inger in a position to comply ` 
with the order. That is the technical aspect 
of the matter. es 
In so far as the justice of the case is con- 
cerned, it is obvious that the applicant was 
himself responsible for putting himself into 
a position where he could not comply with 
the order. That being so, there is nothing 
to be said for him on grounds of equity. - 
In my opinion there is no force in this re- ` 
ference and I refuse to interfere with the 
order of the Magistrate. The reference is 
rejected end the papers may be returned to 
the Court below. Mr ; 
D. Reference rejected; 


% 


1936 °. 
MADRAS HIGH COURT 
Second Civil Appeal No. 443 of 1932 
March 20, 1936 
VENKATARAMANA Rao, J. 
KANDASWAML MUDALIAR—Drrenpant— 


APPELLANT ; 
VETSUS 


THEVAMMAL-—PLawtire— 


a RESPONDENT 
Limitation Act (IX of 1908), s. 20, provisa—~Part 
payment—Necessity of writing evidencing payment— 
Whether writing must indicate that payment was made 
towards interest or principal. ; 
In order that a payment may save limitation 
under s. 20 of the Limitation Act it is necessary that 
the acknowledgment of payment must appear in the 
handwriting of or in a writing signed by the person 
making it; but itis not necessary that ths fact that 
-the payment was mads towards principal or interest 
should also appear in writing. Evidence may be 
given that the-payment was made towards princi- 
pal or interest and there is no difference in this res- 
pect between payment towards interest and payment 
towards principal. Ankamma v. Rama (1), Muthiah 
Chettiar v. Kuttayan Chetty (3), Somia Narayana 
. Lyengar v. Alagirisamt Iyengar (4), Sankeram Iyer 
W, Thiraviya Nadan (5), Pachipentu Lakshmi Nardu 
v. Somahanti Gunnamma (6), In the matter of 
Ambrose Summers an Insolvent (7), Kedar Nath 
Mitra v. Dinabanahu Saha (8), Sakaram Manchand 
V. Kaval Padamsi (10), M. B, Singh & Co. v. Sircar & 
Co. (ll)and Jagtu Mal-Sada Sukh Reiv. Charanjt 

- Lal-Fakir Chand (12), 1eferred to, Mackenzie v. 

~ Thiruvengadathan (2), dissented from. 

A promissory note executed in payment of in- 


terest due on a prior debt will therefure save that - 


debt from limitation even though the promissory note 
does not on the faca of it show that is was executed 
towards interest, 
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contended for the defendant that the view 
of the lower Courts is wrong. It is urged 
before me by Mr. Periasami Gounder that 
tha suit promissory note Ex. B does not 
refer to the suit debt at all but parporits 
to be for cash received and that it does not 
appear from the note that the said sum 
of Rs. 200 was paid towards interest and, 
therefore, the conditions of s. 20 are not 
fultilled. Payment may be made in form 
and a promissory note can be given by 
way of payment. Under the proviso tos 20 
before a payment by way of interest or 
principal can save limitation ib is essential 
that the acknowledgment of the payment 
appears in the handwriting of or in a 
writing signed by the person making the 
payment. Does the said pro-note operate as 
an acknowledgment of interest? Before the 
amendment of the present Limitation Act, so 
far as the payment of interest is concerned, 
it need not have been evilenced by 
Writing, but if is only in the case of part 
payment of principal the fact must appear 
inthe handwriting of the person making 
the payment. Bat this distinction has now 
been abolished. Before the amendment in 
the case of the part psyment of the principal, 
there has been a conflict of opinion in this 
High Court as regards the conditions neces- 
sary forthe fulfilment of the proviso In 
Ankamma v. Rama (1). Innes and 
Karnan, JJ. held: 


“All that is required by s. 20 of the Limitation 
Act of 1877 is that ths fact of the payment should 
appear in the handwriting of the person making 
the same. It is not necessary that the appropria- 
tion of the payment to principal should appear in 
writing, That may bs made to appear otherwiss."* 


_ B: C. A. against the decree of the District 
Court of Coimbatore in A. S. No, i62 of 
| 1931, preferred against the decree of the 

Court of the District Munsif of Erode in 


'O.8.No. i6 of 1930. , 
- Mr. K. Periaswami Guunder, for the Ap- 
_ pellant. 

Mr.C. V. Subramania Aiyar, for the Res- 
pondent. 


Judgment.—The suit is upon a pro- 
. missory note dated June 27, 1923. ‘whe 
question is whether itis barred by limita- 
tion. On March 27, 1926, a payment of 
_ Rs. 85° towards interest was made on the 
_ back of the note and on July 23, 1928, a 
promissory note (Ex. B) was executed in 
favour of the plaintiff for Rs. 200. It is 
alleged by the plaintiff tnat the said pro- 
missory note was towards a porlion of tha 
‘interest due under Ex. A. Ib has been 
found concurrently by both the lower 
' Courts that the said promissory note was 
executed only towards interest due under 
Ex. A, and, therefore, the suit claim is 
not barred by limitation and deereed ths 
Plaintiff's claim. In second appeal it is 
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But in Mackenzie v. Thiruvengadathan 
(2),a different view was taken. In that 
case Muthuswamy Iyer and Brandt, JJ. 


observed : 

“There is no doubt some parole evidence as to 
the payment, but the Act requires that the fact of 
payment, and that such payment was a part payment, 
should appear in writing signed by the debtor or 
his agent authorised to make the payment.” 

But the decision in Ankamma yv. Rama 
(1), was not noticed inthis case. In 
Muthiah Chettiar v. Kuttayan Chetty (3), 
the part payment: was by means of a 
hundi, just as it was by means of a pro- 
missory note in this case, and Abdur Rahim 
and Oldtield, JJ. held that it would nos 
satisfy the. requirements of s. 20 of the 
Limitation Act asthe hundi did not indicate 
that ths payment made by means of tne 
hundi was towards part payment of the 

(1) 6 M 281. 


2 OM 271, 
(3) 6 Ja W 790; 43 Ind, Cas, 20; (1918) M W N 22, 
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debt. The learned Judges observed :— 

“On this point, there is a decision of this High 
Court reported in Mackenzie v. Thiruvengadathan 
(2), of Muthuswamy Iyer and Brandt, JJ. confirm- 
ing the Judgment of Parker, J. to the effect that 
the writing must show that the payment was made 
towards the debt in question and this seems to us 
to be the interpretation warranted by the language 
of the proviso, which speaks ofthe payment, refer- 
ring apparently to part payment of the principal 
of the debt; that isto say, there must appear in 
ihe payee’s writing ən endorsement that the pay- 
ment was in the nature of and intended to be 
part payment of the principal,” 
and they prefer to follow Mackenzie v. 
Thiruvengadathan (2), in preference to 
ankamma v. Rama (1). In Somia Narayana 
Iyengar v. Alagirisam Iyengar (4), a 
payment of Rs. 700 was made towards three 
promissory notes, but it does not appear 
whether it was made towards the principal 
or interest, or principal and interest of all 
or any, and if so, which of the pro-notes 
sued on. The finding returned was that 
Rs. 700 was paid towards the amount due 
under the pro-notes sued on but that there 
was nothing to show whether the payment 
was towards principal only or towards 
principal and _ interest. The learned 
; nages, Abdur Rahim and Sundara lyer, JJ. 

eld : 


“The payment was towards the discharge of the 
debt due under the three promissory notes. It 
must be either that the interest was intended to 
be discharged or the principal, or principal and 
interest both. Ifthe payment was towards interest, 
no writing is necessary, and mere payment will be 
sufficient to save limitation es... = If it was towards 
principal, then in that case there is the entry in 
the handwriting of the man who made it and that 
satisies the requirements ofs. 20.” 


‘es ae 


expressed both in Mackenzie v. Thiruven- 
gadathan (2), and Muthiah Chettiar v. 
Kuttayan Chetiy (3), but none of these 
two decisions are noticed in the above 
judgment though Abdur Rahim, J. was a 
party to Muthiah Chettiar v. Kuttayan 
Chetty (3). Kumaraswamy Sastri, J. has 
- followed the decision in Somia Narayana 
Iyengar v. Alagirisami Iyengar (4), in 
Sankaram Iyer v. Thiraviya Nadan, 
Dl Ind. Cas. 240 (5) I find also 
that the decision in Somia Narayana 
Iyengar v. Alagirisami Iyengar (4), 
was cited with approval by Varada- 
chariar and Burn, JJ. in Pachipenta 
Lakshmi Naidu v. Somahanti Gunnamma 


soft) 912) M W N754; 14 Ind. Cas, 580; 11 MLT 
(5) 51 Ind, Cas, 240, 
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(6), whether the learned Judges observed, 
at page 475°: 

“Where the payment is evidenced by a writing 
which is signed by the person making the payment, 


it makes no difference whether the payment is held 
to be for interest or for principal or for both”. 


In In the matter of Ambrose Summers, an 
Insolvent (7), the decision in Ankamma v. 
Rama (1), was followed by Sale, J. The 
ground on which he rested his decision 
was that there is a difference in the 
language in regard to payment of interest 
aud principal in the section, that the pay- 
ment of interest must be ‘as such’ whereas 
the part- payment of principal need not be 
‘as such’, In Kedar Nath Mitra v. Dina- 
bhandu Saba (8), Jenkins,C. J. seems to 
be inclined to ithe view expressed in 
Ankamma v. Rama (1), and held if a cheque 
be delivered and received assuch by the 
payee, if would satisfy the provisions of 
s. 20 as the factof payment is evidenced 
by the writing ofthe debtor. Hem Chandra 
Biswas v. Pudma Chandra Mukerji (9), 
has taken asimilar view. The decision in 
Sakaram Manchand v. Kaval Padamsi (10), 
follows the decision in Ankamma v. Rama 
(1), and emphasises the absence of the 
words ‘as such’ in the section in relation | 
to the part payment of principal, Shah, J. 


observes : 

“All that is necessary, in my opinion, for the 
creditor to prove in such a cage is that the fact of 
the payment appears in the handwriting of the 
person making the same and further that the pay- 
ment is really in part satisfaction of the principal 
ofa debt. If these two facts are establisded, the 
creditor is entitled to have the benefit of the saving 
provisions of s.20 on the question of limitation.” 


The decision in M. B. Singh &Co. v. 
Sircar & Co. (11), also dissents from the 
view taken in Mackenzie v. Thiruvengada- 
than (2). But that decision like the one 
in In the matter of Ambrose Summers an 
Insolvent (7), lays stress on ihe absence 
of the words ‘as such’ in the proviso with 
reference to part payment of the princi- 
pal. No douht all these decisions relate 
to the construction of the proviso with 
reference to part payment cf principal 
before the Limitation Act was amended 
but the amendment now makes no dis- 
tinction between the payment towards 

(6) 68M LJ 470; 154 Ind. Cas. 10338; 41 LW 94; 
(1935) M W N17; AIR 1935 Mad. 101; 7 RM 535; 
58 M 418, 

(7) 23 C 592 at p 599. 

(8) 42 O 1043; 31 Ind. Cas. 626; 19 C W N 724. 

(9) 44 0567; 35 Ind. Cas. 638; 22 © W N 190. 
a 44 B 392; 56 Ind, Cas, 429; 22 Bom. L R 


(11) 52 A 459; 127 Ind. Cas, 581; A LR1930 All, 
392; (1930) A L J 590; Ind, Rul, (1930) All. 933. 
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interest or payment towards principal. 
except the change in the language by sub- 
stituting ‘acknowledgment’ in the place of 
‘the fact’ and the acknowledgment need not 
necessarily be in the hundwriting of the 
person making the payment. It is enough 
if it appears over his signature. There is 
a recent decision of the Lahore High Court 
in Jagtu Mal-Sada Sukh Rai v. Charanji 
Lal-Falkir Chand (12), wherein Jai Lal, J. 
considers the question, agrees with the 
Views expressed in Kedar Nath Mitra v. 
Dinabandhu Saha (8), and M. B. Singh & 
Co. v. Sircar & Co. (11), and dissents from 
the view taken in Mackenzie v. Thiru- 
vengadathan (2), and in regard to the 
amendment he makes the following observa- 
tion at page 583 :* 

“In my opinion the amendment of the proviso 
has been made in favour of the creditor who is 
now able to prove the writing of the debtor not 
‘only relating to the actual fact of the payment 


mbut also to the acknowledgment of the fact of pay- 
sment.” 


The question now is, does the proviso 
require that the writing itself must indicate 
that the payment was made towards interest 
or principal? According to the plain 
language of the proviso what is required 
is acknowledgment of ‘payment’. Whether 
the said payment is payment towards 
interest as such or principal can be proved 
by other evidence. So far as part pay- 
ment of principal is concerned as I have 
already shown befole the amendment, the 
preponderance of judicial opinion has been 
towards the view that the writing need 
not show that payment was towards principal 
and this in my opinion is the sounder 
view. The amendment. has not made any 
alteration in the law. The question is if the 
payment was made towards interest, should 
the writing show that it was made towards 
interest. £ do not think the legislature 
intended to make any differentiation regard- 
ing interest. No doubt evidence will have 
to be given according to one view, which 
expresses again the preponderance of 
judicial opinion in this respect, that the 
payment wes made towards interest as 
such though according to another view a 
payment on general account might be 
treated as payment of interest as such. 
But any way the payment must be towards 
interest as such according to the plain 
language of s. 20 (1). If the scheme of the 
Actis taken in consideration, it does not 
appear to be the intention of the legislature 


(12) 14 Lah. 5€0; 141 Ind, Cas, 611; Ind. Rul. (1933). 


Lah. 158; 34 P L R 514; A IR 1933 Lah. 341, 
*Page of l4 Lah, £d], 
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that the writing evidencing the payment 
should alsoindicate that the payment is 
towards interest or principal. Section 19 
deals with an acknowledgment of liability 
as such in respect of any property or 
right or debt. Section 20 is intended to 
provide by way of statutory. declaration 
that from the factof payment of interest 
or part payment of principal cf a debt 
you can imply an acknowledgment of 
liability in respect of the debt. If it 
was intended that the writing also should 
specify that the payment was towards 
interest or principal of a debt, s. 20 is 
superfluous as the writing will operate as 
an acknowledgment under s. 19 of the 
Limitation Act. Jam, therefore, of opinion 
that the writing need not specify that the 
payment was made towards interest or 
principal. That any payment was made 
towards a particular debt evidence can 
always be given. Both the Courts have 
concurrently found in this case that the 
promissory note (Ex. B.) was executed 
towards interest as such on the suit note 
Ex. A. Therefore, the suit claim is not 
barred by limitation. In ihe result the 
second appeal fails and is dismissed with 
costs. Leave granted. 
A. Appeal dismisssd. 





OUDH CHIEF COURT 
Second Civil Appeal No. 39 of 1935 
September 10, 1936 
NANAVUTTY AND ZIa-UL-Hasan, JJ. 
Lala MAHESH WARLPRASAD AND ANOTHER 
—PLAINTIFFS—APPELLANTS 


VETSUS 
Musammat SAHDEI KUN WAR—Derenpant 
— RESPONDENT 

Hindu Law—Maintainance—Widow—Test—Reduc- 
tion in allowance when allowed. 

The test for determining maintenance allowance to 
a Hindu widow is whether the seale is suited to her 
husband’s position in life, and the general prinziple 
that should be applied in sucha case is to cee 
whether the sum awarded would enable the lady to 
live consistently with her position of a widow in 
something like the same degree of comfort and with 
the same reasonable luxury of life as she had in her 
husband's life-time. Ekradeshwari Babuasin Saheba 
vy, Homeshwart Singh (1), followed. : ; 

The claim of a Hindu widow for maintenance is 
not based on contract but on the provisions of Hindu 
Law whicn expressly govern the rights and duties of 
the different members of a joint Hindu family. It is 
competent to entertain suitsfor the reduction of the 
maintenance allowance granted to a widow for 


-guficient reasons such asthe permanent reluction of 


the value of the property. Maintenance decrees are 
by their very nature subject to reduction according 


"to the change of circumstances. 


Held, however, on facts that where the fall in the 
income was not of a permanent nature and the maine 


993. 
tenance allowed was just sufficient for bare mainten- 
ance of the widow cf a talugdar, reduction in the 
maintenance allowance would not be justified. 
Sidlingapa v. Sidava (2) and Sheo Mangal Singh v. 
Bodhi Kuer Thakuroin (3), followed. 

S. C. A. against the judgment passed by 
the District Judge, Unao, dated December 
14, 1934, confirming that of the order passed 
by the Additional Subordinate Judge, Unao, 
dated June 2, 1934. 

Mr. Khaliqguezaman, for the Appellants. 

Mr. Lachhmi Narain, for the Respondent. 


Nanavutty, J.—This is a plaintiffs’ appeal 
against an appellate judgment and decree 
of the Court of the District Judge of Unao, 
affirming the judgment and decree of the 
Court of the: Additional: Subordinate Judge 
of Unao, dismissing tHe plaintiff's suit. 

The plaintifs came to Court on the 
allegations that they and their -deceesed 
brother, Bhawani Prasad husband of. the 
defendant Musammat Sahdei Kuar, were 
members of a joint Hindu family, that 
Bhawani Prasad died childless on August 4, 
1920, that after the death of the said Lala 
Bhawani Prasad, the defendant was allow- 
ed an annual maintenance allowance of 
Rs. t00, that subsequently the defendant 
filed a suit against the plaintiffs for enhance- 
ment of this: maintenance allowance, that 
this suit terminated in a compromise by 
which the defendant was given a mainten- 
ance allowanee of Rs. 600 a year or of 
Rs. 50 a month, that subsequent to this 
compromise of 1929, the income of the estate 
has been greatly reduced owing to economic 
‘and: agricultural depression, and that now 
the present zemindari income of the plaint- 
iffs is only half of what their income used to 
‘be in 1829 Fasli. Upon these allegations 
the plaintiffs prayed that a declaratory 
decree be parsed in their favour against 
the defendant to the effect that according 
to the account mentioned in para. 5 of the 
plaint, only a sum of Rs. 131-10-0 in respect 
of guzara for 1338 F'asli to 1340 Fasli is due to 
the defendant from the plaintifis. The plaint- 
ifts also prayed for a further declaration that 
in future the guzara of ihe defendant may 
be increaséd or decreased according as the 
income of the plaintiffs’ property increased 

or decreased. The learned Subordinate 
Judge dismissed the plaintiffs’ suit holding 
that a temporary fallin the inccme of the 
tamily of the plaintiffs did not entitle them 
tc any reduction of the maintenance allow- 
ance granted to the defendant under a 
comprcmise entered into by the parties. 
He also did note ccnsider it necessary to 
- pass any declaratory decree for the future 
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as it would Le always open to the plaintiffs. 
to file a suit if the income of their estate 
permanently decreased. The plaintiffs went 
up in appeal, and in appeal the learned 
District Judge of Unao held that the amount 
of maintenance could be legally reduced, 
if the income of the estate is permanently 
diminished but it was correct to say that 
the amount of maintenance should keep on 
varying with every fluctuation in tke income 
of the estate. He further held that any 
declaration about the variation in the 
amount of maintenance in future in propor- 
tion to the rise and fallin tne income was 
not only superfluous but also undersirable 
as it would give rise to much litigation with 
respect to the amount of future income and 
the causes for its diminution, if any, and 
would thus make a claim for maintenance 
equivalent to a claim for profits. He, 
therefore, dismissed the plaintifis’ appeal. 

The plaintiffs have now come up to this 
Court in second appeal, and the sole point 
of law argued before usis that in view of 
the serious reduction in the income of the 
estate due to economic depression and to 
causes beyond the control of the plaintiffs- 
appellanis, the lower Courts were wrong in 
not reducing the amount of maintenance 
allowance agreed upon by the parties by 
their compromise of 1929. The second 
ground taken in the memorandum of appeal 
that the Courts below should have held than 
the defendant-respondent was not entitled 
to claim maintenance over and above the 
amount admitted by the plaintiffs as pay 
able to her was not argued befcre us, anc 
we need not, therefore, discuss it. 

In Ekradeshwari Babuasin Saheba V 
Homeshwari Singh, 60. W. N. p. 526 (1) 
Lord Shaw in delivering the judgment ox» 
their Lordships of the Judicial Committee 
laid down that the test for determining 
maintenance allowance to.a Hindu widov 
was whether the scale was suited to he: 
husband's position in life, and that the 
general principle that could be applied i» 
such a ease was io see whether tLe sup 
awarded would enable the lady to live com 
sistently with her position of a widow i 
something like the game degree of comfou 
and with the same reasonable luxury <í 
life as she had in her husband's lifetim: 
Applying this test to the facts cf the pir 
sent case we are not prepared to hold the 
the maintenance allowance cf Rs. £0 


(1)6 O W N 526: 116 Ind. Ces. 4€9; 33 C WN 
10P L T 345; AIR1929 P O 128; 49 O LJ 579; 
Bem, L R 816; (929) A L J 695; 30L Wl; 67 ML. 
50; (1928) M W N 468; 8 Pat. 840 (P C) 
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month, which both parties agreed under a 
Tecent compromise, was more than what 
the defendant-respondent was entitled to 
Set as the widow of the plaintiffs’ brother. 
As pointed out by the learned District 
Judge, the net share of the husband of 
Musammat Sahdei Kuar, had he heen alive, 
would have been about Rs. 1,300 a year, 
and the plaintiffs, by giving their brother's 
widow a sum of Rs. 600 a year, are still 
gainers to the tune of Rs. 700, 2 year. We, 
therefore, agree with the learned District 
Judge that any reduction in the mainten- 
ance allowance allowed to the defendant 
under the compromise of 1929 is not justifi- 
ed in the present circumstances. The claim 
of Hindu widow for maintenance is not 
-based on contract but on the provisions of 
Hindu Law which expressly govern the 
rights and duties of the different members 
of a joint Hindu family (See Sidlingapa v. 
Sidiva, I. L. R. 2 Bom. p. 624 (2)). The lower 
Courts fully realised that it was competent 
for them to entertain suits for the reduction 
of the maintenance allowance granted to 
_& widow for sufficient reasons such as the 
permanent reduction of the value of the 
property, and maintenance decrees are 
by their very nature subject to reduction 
according to the change of circumstances, 
but both the lower Courts have come to a 
unanimous finding that the fall in the 
income of the plaintiffs is not of such a 
permanent nature as would justify any 
reduction in the maintenance allowance 
granted to the defendant under the com- 
-promise of 1929, especially as the guzara 
‘received by the defendant is not even a 
half share of the amount due to her husband 
out of the family income, and is barely 
Sufficient for her maintenance. There is 
no evidence on the record to show the cir- 
cumstances under which the widow is 
living, and whether the maintenance allow- 
ance of Rs. 50 a month fixed under a com- 
promise in 1929 is far in excess of her needs 
and such as her position as a widow of a 
talugdar would not entitle her. In view of 
the principles enunciated by their Lord- 
ships of the Privy Council in the judgment 
cited above, we think that the position of 
the defendant-respondent as the widow of 
a taluqdar does entitle her to live in some 
degree of comfort, and with the same 
luxury of life, as she would have lived in 
her husband's lifetime, and the sum of 
Rs. 50 a month is really not too large’ an 
amount for her maintenance, especially in 


these days of aericultur : 
(2) 2 B 624, agricultural hardship and 
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distress on which the plaintiffs-appellants 
themselves lay so much stress. 

Reliance was placed upon a ruling re- 
ported in Sheo Mangal Singh v. Bodhi 
Kuer Thakurain, (1935) O. W. N. p. 1249 (3), 
decided by one of us. That ruling merely 
lays down thatthe amount of maintenance 
fixed for a Hindu widow by afamily settle- 
ment can subsequently be reduced hy the 
Court if the income of the family property 
is permanently reduced. Both the lower 
Courts have fully realised the right of the 
plaintifis to have the maintenance varied 
or reduced in future in the income of the 
plaintiffs’ estate is permanently diminished. 
In fact the learned District Judge has ex- 
pressly said:— 

“It is legally correct that the amount of mainten- 
ance can be reduced if the income of the estate 
diminishes, but it is not correct that the amount 
of maintenance should keep on varying with every 
fluctuation in the income of the estate.” 

The decision of the lower Court is in 
conformity with the principles laid down 
by their Lordships of the Privy Council in 
the ruling cited above. The lower Courts 
have taken into consideration the value of 
the estate, the position and status of the 
deceased husband of Musammat Sahdej 
Kuar and her position and status as the 
widow of a talugdar and the expenses which 
she may be reasonably expected to meet in 
her state of widowhood, and we are, there- 
fore, extremely reluctant to interfere in 
second appeal with the conclusion arrived 
at by them. (See Surat Singh v. Bittan Kuer, 
40. W. N. p. 419 (4) and Sreemutty Nitto- 
kissoree Dassee v. Jogendra Nath Mullick, 
(1878) L. R.5 I. A., p. 55 (5)). 

The result, therefore, is that this appeal 
fails and is dismissed with costs. 

Zia-ul-Hasan, J.—(September 10, 1936)— 

As I was responsible for the decision in 
the case of Sheo Mangal Singh v Bodhi Kuer 
Thakurain (1935) O. W.N., p. 1249 (3), I 
may point out that though I regard the 
present reduced scale of zemindari income 
as almost permanent, I am bound by the 
decision of a Bench of this Court in Har 
Partab Singh v. Raghuraj Koer,10 O. W. N. 
p. 1340 (6), in which the principles govern- 
ing the maintenance allowance of a Hindu 
widow and the scale of that allowance were 
laid down, and I find that according to the 
standard fixed in that case the allowance 


of Rs. 600a year that the respondent in 
(3) (1935) O W N 1249: 159 Ind, Oas. 356; 1935 O L 
R 670: 8 R O 180; A I R 1936 Oudh 60. 
(44 O W N 419; 102 Ind. Cae. 17. 
(5) 5 I A 55; 3 Sar. 792; 1 Suther 505 (P O). 
O W N1340; 149 Ind. Oas. 683; A I R 1933 
Oudh 550;6 R O 598. 
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this case, Musammat Sahdei Kunwar, is re- 
ceiving is not excessive. There the widow 
of a Hindu whose profits cut of the family 
property amounted to about Rs. 1,700 ayear 
was granted an allowance of Rs. 900 a year 
by this Court. Inthe present case it has 
been found by the lower Appellate Court 
that the income of the respondent’s husband 
had he been alive, would amount to Rs. 1.300 
a year, so that the proportion of the widow's 
allowance to her husband’s income in this 
case is about the same as that of Rs. 900 to 
Rs. 1,700 fixed in Har Partab Singh's case 
(6). For these reasons I agree in dismissing 
the present appeal. 


D. Appeal dismissed. 


cd 


o. PATNA HIGH COURT 
Criminal Revision Petition No. 229 of 1936 
June 9, 1936 
VARMA, J. 

DEONANDAN JHA AND ANoTHER— 
PETITIONERS 
versus 
. EMPEROR—Opposits Party. 

Penal Code (Act XLV of 1860), s. 411—Two 
brothers living jointly, younger being karta—Stolen 
articles foundin house—Younger brother often 
visited by members of criminal tribe—Hlder, if can 
be convicted under s. 411. 

Where some stolen articles are found in a house oc- 
cupied by two brothers who used tolive jointly, young- 
er of them being the karta and if is found he was often 
visited by absconding members of criminal tribe, the 
elder brother cannot be convicted under s.411, Penal 
Code, as it isnot safe to attribute knowledge to him 
simply because his brother kept bad company. 
It is difficult to bold that his knowledge extended to 
every item of property received by his brother or 
brought to him by the members of the criminal tribes. 

There may be a strong suspicion against him, but for 
conviction ina criminal case mere suspicion is ne 
proof of guilt. 


Or. R. P. against an order of the District 
Magistrate, Darbhanga, dated April 1, 1936. 

Messrs. S. N. Sahay and L. K. Chaud- 
hury, for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 

Order. —Tke petitioners, who are bro- 
thers, were convicted under s. 411, Indian 
Penal Code. Deonandan Jha was sentenced 
` to six months’ rigorous imprisonment and 

a fine ci Rs. 100 in default, to undergo 
six weeks’ rigorous imprisonment; and 
Jainandan Jha was sentenced to three 
months’ rigorous imprisonment and a fine 
-of Rs. 50 in default to undergo six weeks’ 
further rigorous imprisonment. Their ap- 
_ peal was summarily dismissed and when 
“they came up in revision before this Coart 
he petition of Jainandan Jha was sum- 
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marily dismissed. Jainandan is the younger’ 
of the two brothers but still he is in the 
position of the karta of the family. The 
prosecution case is that on December 1, 1935, 
there was a theft in the house of one Badri 
Missir and amongst the articles stolen there 


was a woollen coat (Ex. 1). There was an- 


other theft in the house of one Girbardharn 
Das cn December 28, 1935, and amongst the 
articles stolen was a torch (Ex. 2). Ase 
result of information received by the Police 
house of the two brothers was searched and 
the two articles (Exs. 1 and 2) were re- 
covered from the house. It has been urged 
on behalf of Deonandan that although on the 
finding the family was joint vet there is 
nothing to indicate that he had knowledge 
that the articles recovered were stolen prop- 
erties. The learned Magistrate, on the 
other hand, observed as follows: 

“I am not prepared to believe that Deonandan 
had no knowledge that these articles are stolen 
ones inasmuch as from the evidence produced it 
appears that absconding members of the criminal 
tribes were found in his house, that suspicious 
articles like sendhmari were recovered from the 
same and itis too much to believe under these cir- 


cumstances that Deonandan had no knowledge what 
his brother was doing.” 


He therefore came to the conclusion that 
Deonandan must have knowledge. I am 
afraid, T cannot uphold this view. In 
the course of the inquiry it was Jai- 
nandan who claimed these properties as 
his own. Jainandan is the younger mem- 
ber of the family and unless he had a 
stronger personality one would not expect 
him to he the karta of the family in prefe- 
rence to the elder brother Deonandan. Deo- 
nandan was content with a secondary 
position in the family, and, simply because 
his brother kept bad company, it would 
not be safe to attribute knowledge to Deo- 
nandan beyond this: that members of the 
criminal tribes visited his brother. It is 
difficult to hold that his knowledge extended 
io every item of property received by his 
brother or brought to him by the members 
of the criminal tribes. There may be a 
strong suspicion against him, but for con- 
viction in a criminal case mere suspicion 
is no proof of guilt. I therefore set aside 
the conviction and sentence passed upon 
the petitioner Deonandan Jha and direct 
that he be discharged from bail. The fine, if 
paid, will be refunded. 

D. Conviction set aside. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1013 of 1934 
| May &, 1936 
TRHOM AND IGBAL AHMAD, JJ. 
SHIKAR OHAND-——-PLAINTIFE— 
APPELLANT 


oe versus 
SHANKAR LAL AND OTEERS—DEFENDANTS 


| — RESPONDENTS 

Contract—Privity—Sale by person of grain-pits by 
means of slips—Heid on construction, that con- 
tractual liability existed between him and ultimate 
purchaser of slips. 

A filled two grain-pits and sold the same by means 
of two slips called langots in the market. These 
slips passed through the hands of various successive 
purchasers and ultimately Cand D became the pur- 
chasers of the same. They in their turn sold the two 
slips to P. The very first condition entered in the 
slips was as follows: “The goods entered in the 
parcha of this grain-pit shall be delivered by us to 
the party who after sale and re-sale from one party 
to another brings this parcha tous after receiving 
from him the remaining amount and interest less 
the amount of (Sat) margin money”: 

Held, that the condition absolved the intermediate 
purchasers from responsibility to each successive 
purchaser. : In short, the terms of the offer entered 
into the slip excluded the responsibility ofeach suc- 
cessive vendor to each enccessive purchaser. The 
contractual, liability existed only between the filler 


of the pit and the ultimate holder ofthe slip, 4, e., 


between A and P. 


S.C. A. from a decision of the First Sub- 
Judge, Saharanpur, dated March 7, 1934. 

Mr. K. C. Mital, for the Appellant. 

Mr. K. Verma, for the Respondents. 


Thom, J.—This is an appeal by a plain- 
tiff who brought a claim for the recovery 
of a ceriain amount paid by him on ac- 
count of earnest money to defendants Nos. 1 
and 2. The transaction that culminated in 
the suit was with respect to certain grain- 
pits inthe town of Deoband. It is com- 
mon ground that Asa Ram, defendant No. 3, 


filled two grain-pits and sold the same by . 
means of two slips called langots in the’ 


market. These slips passed through the 
hands of various successive purchasers and 
ultimately defendants Nos. 1 and 2 became 
the purchasers of the same. These defen- 
dants sold the two slips to the plaintiff. 
The plaintiff was according to the slips en- 
titled to actual delivery of the pits on a 
certain date. The plaintiff, however, could 
not get delivery of the pits and, therefore, 
brought the suit giving rise to the present 
appeal for recovery of the earnest money 
paid by him to defendants Nos. 1 and 2, 
Asa Ram who filled the grain in the pits 
was also arrayed as defendant No. 3 in the 
suit. Defendants Nos. 1 and 2 denied their 
liability to answer the plaintifs claim and 
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so did Asa Ram, defendant No. 3, The 
trial Court held that as there was privity 
of contract between the plaintiff and de- 
fendants Nos. 1 and 2 the plaintiff was 
entitled to a decree as against those defer- 
dants. The suit against defendant No. 3 
was dismissed by the trial Court on the 
ground that there was no privity of con- 
tract between the plaintiff and defendant 
No. 3. 

Defendanis Nos. 1 and 2 appealed in the 
lower Appellate Court. That Court held 
that the plaintiff was entitled toa decree 
not against defendants Nos. 1 and 2 but 
only against defendant No. 3 and modified 
the decree of the trial Court accordingly. 
The plaintiff has come up in appeal to this 
Court and it is contended on his behalf 
that he was also entitled to a decree 
against defendant Nos. 1 and 2 or at any 
rate he was entitled to a decree only 
against defendants Nos. 1 and 2 and not 
against defendant No.3. In our judgment 
there is no force in these contentions. The 
terms on which grain-pits are offered for 
sale inthe market are noted in detail on 
the slips. The very first condition entered 
in the slips is as follows: ; Mr 

‘The goods entered in the parcha of this grain pit 
shall be delivered by us to the party who after sale 
and re-sale from one party to another brings this 
parcha to us after receiving from him the remaining 
‘amount and interest less the amount of (Sat) margin 
money.” 

These slips are drawn by the filler of the 
pit andare sold inthe market. The con- 
dition noted above places the filler of the 
pit under an obligation to give delivery of 
the grain-pit on the due date to the ulli- 
mate purchaser of the parcha provided the 
last purchaser is ready and willing to pay 
the amount due on account of the price of 
the grain-pit at the rate stated in the slip 
after deducting the margin money ori- 
ginally paid to the filler of the pit. Anyone 
who purchases the slip does so with the 
notice of the condition noted above and the 
other conditions entered in the slip. The 
condition noted above absolves the inter- 
mediate purchasers from responsibility to 
each successive purchaser. In short, the 
terms of the offer entered into the slip ex- 
clude the responsibility of each successive 
vendor to each successive purchaser. The 
contractual liability exists only between the 
filler of the pit and the ultimate holder of 
the slip. The lower Appellate Court was, 
therefore, right in holding that there was 
privity of contract between the plaintiff 
and defendant No. 3 and that defendants 
Nos. 1 and 2 were not liable to the plains 


O39 
tiff for the non-delivery of the pits on the 
due date. We, therefore, hold that the 
decree of the lower Appellate Court is per- 


fecily correct and dismiss the appeal with 
costs. 


D. Appeal dismissed. 


RANGOON HIGH COURT 
First Civil] Appeal No. 135 of 1935 
May 15, 1936 
Mya Bu AND DUNKLEY, JJ. 

MA KHATOON—ApPELLANT 
VETSUS 
MA MYA AND OTHERS— RESPONDENTS. 

Muhammadan Law—Marriage—Valid marriage, 
essentials of —Continuous cohabitation with repute— 
Child born of union—Legitimacy—Will—Bequest of 
more than one-third—Consent of hetrs, if should be 
express for validity of bequest. 

According toMuhammadan Law where there had 
heen continual cohabitation between aman and a 
woman, which is not a mere casual concubinage, but 
a more permanent connection, and a child has been 
born, and where there is no insurmountable obstacle 
to such a marriage, then the presumption is in 
favuur of such a marriage having taken place. 
Where, therefore, it is established that the cohabita- 
tion between a man and a waman was continuous 
from the time when they first met, either through an 
elopement orin consequence of an ordinary marriage 
before 8 moulvi, and that that cohabitation was with 
repute, it must be held that a valid marriage existed 
between them from that time and a ‘child born of tne 
union is legitimate. Khajah Hidayut Oolak v. 
Rai Jan Khanum (1), Jaswant Singhjee Ubby Singh- 
jee v. Jot Singjee Ubby Singjee (2), Abdool Razak v. 
Aga Mahomed Jaffer Binda Nim (3), Mohamed Baker 
Hussain Khan Bahadur v. Shurfoon Nissa Begum 
(4) and Ashrufood Dowlah Ahmed Hossein Khan 
Bahadur v. Hyder Hossain Khan (5), relied on. [p. 
233, col. 1.] 

When a Muhammadan, by his will, bequeaths more 
than one-third of his whole property, the consent of 
his heirs to such bequest, required by the Muham- 
madan Law, need not be express; it may be signifi- 
el by conduct showing a fixed and unequivocal in- 
tention. The consentshould be one given after the 
death ofthe testator and that consent once given 
cannot be subsequently withdrawn. Daulatram- 
Khushalchand v. Abdul Kayum Nurudin (6), relied on. 
[ p. 235, col. 2.1 aid 

F.C. A. from the decree of the District 
Ccurt, Katha, dated June 15, 1935. 

Mr. Hormasji, for the Appellant. 

Mr. Hay, for Respondents Nos. 2 to 7. 

Dunkley, J.—The  plaintiff-appellant, 
Ma Khatoon, brought a suit in the Dis- 
trict Court of Katha for the administra- 
tion of the estate of one Wazir Ally, who 
died at Katha on November 5, 1932, 
possessed of considerable property. Wazir 
Ally was a Sunni Muhammadan and his 
heirs and Jegatees under his will are also 
Sunni Muhammadans. According to the 
plaint, Ma Khatoon is the legitimate 
daughter and the only child of the. de- 
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ceased, Ma Mya. Defendant-respondent, 
No. lis the mother of Khatoon and widow 
of the deceased, and Ma Phyu, defendant- 
respondent No. 2, is another widow of the 
deceased with whom the deceased was 
residing atthe time of his death. Accord- 
ing to the plaintiff-appellant, she and 
defendant-respondents Nos. 1 and 2 are the 
only heirs of the deceased, She admitted 
in her plaint, that on January 30, 1932, the 
deceased Wazir Ally made a will whereby 
he bequeathed almost all his property, both 
movable and immovable, the greater 
portion being left to Ma Phyu. 

The other defendant-respondents were 
joined in the suit as being legatees under 
this will and as having received their 
legacies from Ma Phyu, who is the exe- 
cutrix appointed by the will. Defendant- 
respondents Nos. 8 and 9 made no ap- 
pearance in the suit or in this appeal aris- 
ing thereout. Defendant-respundents Nos. 3 
to 7 are the near relatives of defendant- 
respondent No. 2, Ma Phyu, and have made 
common cause with her. Defendant-res- 
pondent No. 1, Ma Mya, isthe mother of 
the plaintiff-appellant, Ma Khatcon, and has 
made common cause with her and has not 
defended the suit or this appeal. The 
learned District Judge found as a fact that 
Ma Khatoon was not the daughter of 
Wazir Ally and, therefore, dismissed the 
suit. Itis common ground that. Ma Kha- 
toon is the daughter of Ma Mya and was 
born at Mogaung, and the real contest 
between the parties is on the point as to 
whether there was a legal marriage be- 
tween Ma Mya and Wazir Ally prior to 
the birth of Ma Khatoon. It is further 
common ground that the connection of Ma 
Mya with Wazir Ally began about the 
year 1895. The plaintiff-appellant and Ma 
Mya allege that there was a legal mar- 
riage in accordance with Muhammadan 
Law prior to the cohabitation of Wazir 
Ally and Ma Mya; that the couple then 
lived together at Katha for a period of 
about one year, during which time Ma 
Mya became pregnant, and for her con- 
finement Ma Mya went and stayed in the 
house of her sister, Ma Saw, at Mogaung; 
that two months after Ma Mya’s arrival at 
Mogaung the child, Ma Khatoon, was born ; 
that two months later she returned to Katha 
with the child, and lived with Wazir Ally 
continuously at Katha for a period of 
over 12 years, when they became separat- 
ed owing to Wazir Ally taking another. 
wife; and that fromthat time she and her 
daughter lived separately from Wazir Ally 
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up to the time of his death, although they 
remained on Visiting terms with him. 

The case of Ma Phyu and her relatives 
is that the connection between Ma Mya 
and Wazir Ally began with an elopement. 
They allege that Wazir Ally and Ma Mya 
eloped from Katha to another village, 
where they stayed for four or five days, and 
then returned to Katha where they lived 
together for about one year. It is alleged 
that Wazir Ally then became suspicious of 
the fidelity of Ma Mya, as there was reason 
for believing that she was misconducting 
herself with a person named Mohamed 
Kaka, and consequently he turned her out 
of his house; that Ma Mya then left Katha 
and remained away for about two years, 
and after the lapse of this period returned 
to Katha with Ma Khatoon who was then 
a child aged 4 or 5 months, and resided 
for one month in the house of a person 
named Ma Kyaw, and then, on the inter- 
vention of Ma Kyaw, Wazir Ally agreed 
to take Ler back, andso Ma Myaand Ma 
Khatoon went and resided with Wazir Ally 
and conlinned to reside with him for a 
period of cver {twelve years, when Wazir 
Ally divorced Ma Mya. 

Only two witnesses, namely, Ma Mya 
herself and her sister Ma Saw, have given 
evidence of the marriage ceremony bet- 
ween Ma Mya and Wazir Ally, whereas 
a number of witnesses for the defence 
have deposed that the union began with 
an elopement, and this story is even 
supported by one of the witnesses, 
Naza Uddin, for the plaintiff-appellant ; 
but, ia my opinion, itis of little moment 
whether the union began with an elope- 
ment or a regular marriage before a 
moulvi for, as laid down by their Lordships 
of the Privy Council as long ago as 1844 in 
the case in Khajah Hidayut Oolah v. Rai 
Jan Khanum (1), according to Muhamma- 
dan Law where there had been continual 
cohabitation between a man and a woman, 
which is not a mere casual concubinage, 
but a more permanent connection, and a 
child has been born, and where there is 
no insurmountable obstacle to such a mar- 
riage, then the presumption is in favour 
of such a marriage having taken place : 
see also Jaswunt Singhjee Ubby Singjee v. 
Jot Singjee Ubby Singjee (2). In Abdool 
Razak v. Aga Mahomed Jaffer Binda 
Nim (8) their Lordships of the Privy 

1) 3M I.A295;6 WR 52; 1 Suther 157 (P 0). 

(2) 3MIA 245;6 W R 46;1 Suther 150; 1 Sar. 274 
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me 211A 56; 210666; 6 Sar. 389; 4 MLJ 131 
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Council observed : 

“It was urged that every presumption ought to 
be made in favour of marriage when there had 
been a lengthened cohabitation, especially in a case 
where the alleged marriage took place so lung ago 
that it must be difficult if not impossible to obtain 
a trustworthy account of what really occurred. 
There would be much force in this argument 
indeed it would be almost irresistible ifthe conduct 
of the parties were shown to be compatible with 
the existence of the relation of husband and wife.” 


Learned Counsel for the respondents does 
not contest the proposition ihat marriage 
is to be presumed from long continued 
cohabitation with repute. In fact,in this 
case it would be hardly possible for ihe 
respondents to deny that there was a legal 
union between Ma Mya and Wazir Ally 
as in his last will, cn which the respon- 
dents rely, Wazir Ally has described Ma 
Mya as “my divorced wife.” They, how- 
ever, contend that the legal union did not 
begin until after Ma Mya’s return to Katha, 
that Ma Mya was absent Írom Katha for 
a period of over two years, during which 
time Ma Khatoon was born, and at the 
end.of which period she (Ma Khatoon) was 
only 4 or 5 months old, and that con- 
sequently Ma Khatoon cannot be the 
daughter of Wazir Ally. The contest, 
therefore, turns upon the issue of fact as 
to whether Ma Mya was absent from Katha 
for a period of four months, solely for the 
purpose of her confinement, or whether 
she was turned out from his house by 
Wazir Ally on account of her suspected in- 
fidelity and remained absent for a period 
of over two years. 

On behalf of the plaintiff-appellant, four 
witnesses have given evidence that Ma 
Mya went to Mogaung when she was in an 
advanced stage of pregnancy, that Ma 
Khatoon was horn two months after her 
arrival at Ma Saw’s house, and that two 
months later she returned with her child 
direct to Wazir Ally’s house. Two of tkese 
witnesses, Ma Mya and Ma Saw, have 
been rightly stigmatised by the defence 
as kighly interested witnesses. On behalf 
of the respondents five witnesses have 
given evidence to the effect that Ma Mya 
was driven out of his house by Wazir Ally 
on account of her suspected infidelity, that 
she was absent fora period of over two 
years, that she came back to Katha with 
Ma Khatoon, who was then about 4 cr 5 
months old, and that she resided in the 
house of Ma Kyaw for about a month, ¿nd 
then with her daughter went to live with 
Wazir Ally. Two of these witnesses have 
alleged that Wazir Ally took back Ma Mya 
on the intervention of Ma Kyaw. Tor the 
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_ defence great reliance is placed on the 
evidence of U Po Tu, who is a Higher 
Grade Pleader and appears to be a person 
of some position in Katha. Whatever may 
he said of the other witnesses, one of them, 
U Po Tha, appears to have given false 
evidence. He is the son of Ma Kyaw. He 
says that he first met Ma Mya at Ma Saw’s 
house when he and his mother paid a 
visit to Mogaung on business, and that at 
that time Ma Khatoon was 4 or 5 months 
old, and on their return Ma Mya and Ma 
Khatoon accompanied them to Katha and 
lived with them in their house. He says 
that Ma Mya stayed with them because of 
her great friendship with his mother, and 
he alleges that at that tims he was 17 or 18 
years old. Now he gives his age as 53, 
whereas Ma Mya's age is only 57, and, 
consequently, the allegation of friendship 
between his mother and Ma Mya is high'y 
incredible owing to the difference between 
their ages. Also the computation of dates 
shows that he could not have been more 
than 12 or 13 years of age atthis time, 
and his clear recollection of these events, 
which happened in his childhood, is high- 
ly astonishing. 

The evidence called by the respective 
parties on this most important issue is 
highly contradictory and irreconcilable, 
but, in my opinion, it is possible to arrive 
at the correct view of the facts from a 
consideration of the probabilities. The al- 
legation of the defendant-respondenis is 
that there was an irregular union lasting 
over a vear between Ma Mya and Wazir 
Ally, and that at the end of that time Wazir 
Ally discarded Ma Mya because of her 
suspected infidelity, and that after an 
absence cf over two years Ma Mya re- 
turned to Katha with positive proof of 
her infidelity in the shape cfachild. Yet, 
nevertheless, the respondents desire it to 
be believed that Wazir Ally was prepared 
to forgive Ma Mya, to take her into his 
house and treat her as his lawful wife, 
and live with her fora period of over 12 
years. This is socontrary tothe common 
course of human conduct that no person 
of ordinary sense and temper would be 
inclined to credit this story for one 
moment. If Wazir Ally was so resentful 
of the suspected infidelity of a woman, to 
whom he was not lawfully married, that he 
turned her out of his house, how can it be 
believed that when, after a period of two 
years, she returned with the proof of her 
infidelity, he was prepared to forgive her 
and take her into his house and treat her 
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as his lawful wife and her daughter as his 
legitimate child? For it is clear from the 
evidence that, during the time that Ma 
Mya and Ma Khatoon resided with him, 
Wazir Ally did treat Ma Khatoon as his 
child, and even the respondents are con- 
strained to admit that by reason of the 
ordinary presumption of law Ma Mya must 
be held to have been Wazir Ally’s wife 
from tbe time that she returned to him. 

As I have said,in his will Wazir Ally 
described Ma Mya as his divorced wife. 
Much stress had been laid on bshalf of 
the respondents cn the fact that in the 
will Ma Khatoon is described as “her 
daughter” i(i. e.. Ma Mya's daughter) and 
nət as “our daughter.” But the expression 
“her daughter” is used without qualifi- 
Cition, and the natural meaning of the sent- 
ence appearing in the will, namely “Ma Mya 
and her daughter Ma Khatoon,” is that Ma 
Khatcon is referred to as Ma Mya’s daughter. 
by the testator, for if the testator had 
desired to repudiate his parentage of Ma’ 
Khatoon he would have qualified the state- 
ment “her daughter” by adding “by a 
former marriage,” or some equivalent 
expression. A great mass of evidence was 
recorded for the appellant and for the res- 
pondents, regarding small incidents of the 
life of the appellant and her mother and 
Wazir Ally, and it is strongly contended 
that the effect of this evidence is to show 
that Wazir Ally never treated Ma Khatoon 
as a daughter. The evidence is necessarily 
vague in regard to events which happened 
so long ago, but it does seem clear that 
duriog the time that Ma Mya and Ma 
Khatoon and Wazir Ally were living toge- 
ther Wazir Ally habitually referred to Ma 
Khatoon as his daughter and she was 
generally reputed in the town to be so. 
Most of the evidence to the contrary, which 
has been called by the respondents, refers 
to events which happened after the separa- 
tion of Wazir Ally and Ma Mya, and I can 
see nothing in this evidence which is incon- 
patible with the treatment which a father 
would be likely to mete out to a daughter 
who had decided to throw in her Jot with her 
mother whom he had divorced. It is clear. 
that both the appellant and her mother 
continued on visiting terms with Wazir 
Ally up to the time of his death, and they 
were, in fact, actually present when Wazir 
Ally executed his will. Consequently I 
hold that it has been established that the 
cohabitation of Ma Mya and Wazir Ally 
was continuous from the time when they 
first met, elther through an elopement or in, 
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consequence of an ordinary marriage before 
a moulci, and that that cohabitation was 
with repute. Hence, in accordance with the 
rule laid down in the cases already cited, it 
must be held that a valid marriage existed 
between Wazir Ally and Ma Mya from that 
time. It, therefore, follows that Ma Khatoon 
is the legitimate daughter of that marriage : 
see Mohammad Baker Hussain Khan 

Bahadur v. Shurfoon Nissa Begam (4) at 
- pP. 1994, and Ashrufood Dawlah Ahmed 
Hossin: Khan Bahadur v. Hyder Ioosain 
Khan (5) atp. 1131. The plaintiff asserts 
that Ma Mya was still the wife of Wazir 
Ally atithe time of his death and this is the 
position which has been taken up by Ma 
Mya herself, but it is clear that she was 
divorced many years prior to Wazir Ally's 
decease. Two witnesses have been called 
by the: resdondents who give direct evi- 
dence of this divorce, namely Muhammad 
Ismail 'and U Po Tha. They are not reli- 
able witnesses. They allege that, after 
Wazir' Ally had taken a second wife, Ma 
Mya and Wazir Ally had a fight in the 
open sireet and Wazir. Ally assaulted her, 
end thereupon Ma Mya demanded that she 
should be divorced, but Wazir Ally inform- 
ed her that as Łe was not married to her it 
wis unnecessary to divorce ker, but Ma Mya 
insisted upon a divorce and, therefore, 
Wazir Ally pronounced the Talak. Now, 
I have, no doubt, from other circumstances 
appearing in the case, that a divorce in 
accordance with Muhammadan Law did 
occur at this time, but I feel equally sure 
that the statement that Wazir Ally told her 
that he need not divorce her as he had never 
married her is false, and has been put into 
the mouths of these witnesses to support 
the case of the respondents. The respond- 
ents lay stress on Wazir Ally’s high moral 
character, and I cannot believe that he 
would'in a public street use such an oppro- 
brioug expression to a woman with whom he 
had lived for over 14 years. Moreover, it 
is contrary to Wazir Ally’s own statement 
appearing in his will, that Ma Mya was his 
‘divorced wife. It is, however, clear: that 
they were divorced, for from that time Ma 
Mya and Ma Khatoon lived separately from 
Wazir Ally and were not regularly support- 
“ed by him. They lived in a small room in 
a hoase belonging to Wazir Ally, as sub- 
tenanis ofa man named Ah Htun who had 

(4) 8 M I A 136; 3 W R 37; 1 Suther 400; 1 Sar. 728 
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leased the house from Wazir Ally, and they 
actually paid rent for this room to Ah Htun. 
They purchased goods at Wazir Ally’s shop, 
for which gocds they had to pay. These cir- 
cumstances make it plain that the relation- 
ship cf husband and wife had ceased to exist 
between Wazir Ally and Ma Mya, and con- 
firm the evidence of the two witnesses that 
a divorced did actually take place. I there- 
fore conclude that Ma Mya has no interest 
in the estate of the deceased. 

Turning now to the will of January 30, 
1932, which has been repudiated by the ap- 
pellant and her mother, in the plaint it was 
averred that the will was invalid because 
the testator, atthe time of the execution 
of the will, was not of sound disposing 
mind and executed the will under the undue 
influence of the second defendant-respon- 
dent, Ma Phyu, and that, in the alternative, 
the will was invalid to dispose of the estate 
of Wazir Ally beyond aone-third share 
thereof as the consent of the heirs thereto wag 
not obtained. The contention that the will ig 
void on the ground of testamentary incapa- 
city «nd undue influence has not been 
given up. It could not very well be sup- 
ported in view of the fact that Wazir Ally 
himself called the appellant and her mother 
to his house to witness the execution of the 
willand the terms thereof were read over 
and explained to them in Burmese, and 
they made no protest atthe time. Itis . 
now contended that the willis invalid be- 
yond the ordinary testamentary one-third. 
I must, however, hold that the appellant 
consented to the terms of this will. When 
a Muhammadan, by his will, bequeaths more 
than one-third of his whole property, the 
ecnsentof his heirs to such bequest, requir- 
ed by the Muhammadan Law, need not be 
express; it may be signified by conduct 
showing a fixed and unequivocal intention : 
Daulatram Khushalchand v, Abdul Kayum 
Nuruddin (6). Shortly before his death, 


Wazir Ally himself paid over to the ap- 


pellant the sum of Rs. 1,250, which was 
given to her as a cash legacy under the 
will, and obtained her receipt therefor. 
This receipt specifically sets out that the 
amount was received aS mentioned in the 
will. 

. The appellant does not deny that she un- 
derstood that the amount was paid to her 
as part of her legacy and that she received 
it as such, and it is on her behalf admitted 
that the receipt of this money does amount 
to acquiescence by her in the will prior to 
the testators’s death, but it is urged that the 

(6) 26 B 497; 4 Bom. LR 132, 
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‘only consent which is a valid consent isa 
consent given after death. That, no doubt, 
is a correct statement of the law, but the 
-circumstances show that she continued to 
‘acquiesce in the terms cf the will after 
Wazir Ally’s death, forshe made no at- 
tempt to repudiate the receipt of this money 
as part of her legacy. Even in the corres- 
pondence beiween ihe parties, which oc- 
curred in January 1 33, when the appellant 
. was calling upon the second defendant- 
respondent to hand over to herthe share of 
her father'sesitate to which she wag enti- 
tled as his heir, no reference to this pay- 
ment of Rs. 1,250 was made, and the ap- 
pellant did not attempt to repudiate it as 
having been received by her as part of 
her legacy. Moreover, it is admitted by 
the appellant that, soon after her father’s 
death, she and her mother, Ma Mya' re- 
quested two persons, Ko Ismail and Mahom- 
ed Ismail, to approach Ma Phyu to cause 
mutation of names in their favour to be 
‘made. Under the will they are entitled to 
Rs. 1,250 in cash and a house and site, 
namely, the very house in which they were 
living as sub-tenants of Ah Htun. This 
site was held by Wazir Ally under a lease 
from Government. Ko Ismail and Mohamed 
Ismail have deposed that they were requested 
by the appellant and Ma Myatoask Ma 
Phyu to have this lease transferred to their 
names, and that they did so, and Ma Phyu 
agreed to make the necessary application to 
“the Deputy Commissioner within a few days. 

The appellant and Ma Mya wish it to be 
believed thatthey asked Ko Ismail und 
‘Mahomed Ismail to request Ma Phyu to 
cause mutation of names of their ‘share in 
Wazir Ally'sestate to be made. How muta- 
- tion of names of an unascertained share 
‘could be made I do not understand, and it 
is clearthat what they really asked for was 
that the lease of the house and site, which 
had been bequeathed to them by the will, 
should be transferred to their names. 
Maung Kashim has deposed that Ma Mya 
herself, inthe presence of the appellant, 
asked Ma Phyu to transfer the Jease of the 
house, and that Ma Phyu said that she would 
do soin a few days, and at the request of 
Ma Mya agreed to their collecting the rents 
of the house with effect from the date of 
Wazir Ally’s death. That they have been 
so in receipt of the rents is clear from their 
own evidence, for both the appellant and 
Ma Mya admit that with effect from the 
date of Wazir Ally’s death they have 
ceased to pay any rent to Ah Htun, the 
lessee of the house frcm Wazir Ally. Un- 
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fortunately, Ah Htun has not been called 
asa witness by either party, but Ma Mya 
has admitted that since Wazir Ally’s death 
she has taken sums of money from Ah 
Htun. She alleges that these sums were 
loans, butitseems far more likely that 
they were the rents of this house. Conse- 
quently, L have no hesitation in holding 
that after Wazir Ally’s death the appel- 
lant consented to the terms of his will by 
conduct showing a fixed and unequivocal 
intention. That consent once having been 
given, it cannot subsequently be withdrawn. 
Hence l hold that the will of Wazir Ally, 
dated January 30, 1932, is a valid will 
binding upon the appellant. Therefore, the 
only part of the estate of Wazir Ally which 
remains to be administered is that part of 
the estate whichisnot disposed of by the 
will. 

It is now admitted by learned Counsel 
for the parties that the shares of the plain- 
tiff-appellant, Ma Khatoon, and the second 
defendant-respondent, Ma Phyu, in this 
part of Wazir Ally’s estate are respective- 
ly 7/8ths and 1/8tb. Defendant-respondent 
No. 1, Ma Mya, is not an heir and she 
may now be dismissed from the suit. 
She has made common cause wilh the 
appellant and has incurred no separate 
costs, nor has she involved the other res- 
pondents in any costs. There will, there- 
fore, be no order in regard to costs either 
against her orin her favour. Defendant- 
respondents Nos. 3 to 9, have admitted that 
they have received from Ma Phyu their 
legacies under the will, and consequently 
they have no further interest in the adminis- 
tration ofthe estate of the deceased and 
can now be dismissed from the suit. De- 
fendant-respondents Nos. 8 and 9, have never 
made any appearance in the proceedings 
and consequently have incurred no costs. 
No order in regard to their costs 1s neces- 
sary. Defendant-respondents Nos. 3 to 7, 
have made common cause with defendant- 
respondent No. 2, and have incurred no se- 
para‘e costs, and consequently although 
their legacies are upheld in this judgment, 
it is unnecessary to grant them any costs. 

The appellant has in this appeal been suc- 
cessfulin establishing that she is thelegitim- 
ate daughter of Wazir Ally, while defendant- 


respondent No. 2 has succeeded in uphold- 


ing the will. Consequently, I think that the 
fairest order to make in regard to their 
costs is that each of them should pay 
her own costs, both of the original suit and 
of this appeal. The judgment and decree of 
the District Court of Katha dismissing the . 
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plaintif-appellant’s suit, are set aside, 
and, instead thereof, there will be a pre- 
liminary, decree in the ordinary form for 
the administration of that portion of the 
state of Wazir Ally which has not been 
included in the deceased's will, dated 
January 30,1932, and in this decree it 
will be declared: (1) thatthe will of January 
30, 1932, is valid, (2) that tle heirs of 
Wazir , Ally are ihe plaintifl-appellant, 
Ma Khatoon, and defendant-respondent 
No. 2, Ma Phyu, and (3) that the shares of 
Ma Khatoon and Ma Phyu in the unadmi- 
nistered portion of the estate are respec- 
tively 7/Sihs and 1/8th. The suit will now 
be returned to the District Court for making 
necessary inquiries and taking necessary 
accounts andfor the passing of a final 
decree.. 

Mya Bu, J.—I agree. 

N. Order accordingly. 
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EMPEROR—COMPLAINANT-— RESPONDENT 
. .Criminal trial—Conflicting versions of occurrence 
Duty of: Police. -. l 

Wheré there’ are conflicting versions of am occur- 
rence the Police should make up their minds which 
of the conflicting versions is true, and should send. 
accused, for trial accordingly. When theie are two. 
versions of an occurrence which cannot be reconcil- 
ed and‘both of which cannot possibly be true, it is 
clearly ‘improper that persons should be -sent up for 
trial on, the.basis both of one version and of the 
other. When this is done the Magistrate before whom 
the two casee come is apt.to take the view that as 
he has “ prima facie” evidence before him against 
both sets of accused persons, he is practically bound 
to commit both the casestothe Court of Session, 
and leave it to that Court to attempt to discover 
which of the two stories is true. The Sessions Court 
has thet to try two cases instead of one, and the 
Government Pleader prosecuting is faced with the 
difficulty of pressing before the Court with equal 
assiduity two cases which cannot both be true. When 
each case'endsin a conviction, and there are ap- 

“penis, the Government Advocate finds himself here 
also in an extremely difficult position, since it is 
clearly impossible for him to urge the ccrrectness of 
both the opposing versions, and it is extremely diffi. 
cult for him to decide which case to represent as the 
correct one. [p. 239, col. 2; p. 240, col. 1.) 

It is not open to the High Court, while rejecting 
the definite stories told in Court, to arrive at a 
conjectural theory as to what really happened, and to 
aL auy of the accused on the basis cf it. [p. 240, 
col. 1, 
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Dr. J. N. Misra and Messrs. Mohammad 
Ilusain, Abrar Husain‘and Vishunath Singh, 
for the Appellants. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—tThese appeals are con- 
nected, and can be disposed of by one judg- 
ment. In appeal No. 156 eight men have 
been convicted by Mr. Shaukat Husain, 
Additional Sessions Judge of the Kheri 
District, under s. 302, read with s. 149, 
Indian Penal Code, and every one of them 
has been sentenced, subject to the confirma- 
tion of this Court, to be hanged. The refer- 
ence in that connection is before us along 
with the appeal. The eight men in question 
are: 

Mangali, Kurmi, aged 36, 
Chandan, Kurmi, aged 34, 
Sheo Bakhsh, Kurmi, aged 22, 
Bhagwani, Kurmi, aged 35. 
Fateh, Kurmi, aged 25, 

Ram Din, Barhai, aged 30. 
Ram Lal, Lohar, aged 22, and 
. Hulas, Lohar, aged 40. 

Mangali, Chandan and Sheo Bakhsh are 
full brothers, being the sons of one Tula. 
Bhagwani and Fateh are said to be related 
to them. The other three men are said to 
be members of the same party. 

In the other appeal No. 285, six men have 
been convicted. They are:— 

1. Paras Ram, Brahman, aged 24, 

2. Mewa Ram, Brahman, aged 21, 

3. Murari, Brahman, aged 18, 
4, 
Oe 
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Sewa Kumhar, aged 30, 
Laltu, Barhai, aged 32, and - 

6. Gaya Prasad, Brahman, aged 25. 

These six men have been convicted by 
Mr. Khurshed Husain, Additional Sessions 
Judge of Kheri, under s. 147 and ss. 395-149 
Indian Penal Code. Under s. 147 each of 
them has been sentenced to two years 
rigorous imprisonment, and under ss. 325-149, 
each of them has been sentenced to three 
years’ rigorous imprisonment. The two 
sentences were ordered to run concurrently, 

The appellanis in both the cases have 
been convicted and sentenced in connec- 
tion with an oceurrence which took place 
before dawn on the morning of November 
28,1935, ala place called Shahpur Raja, 
four miles to the north of the Mohamdi 
Police Station. There was undoubtedly 
scme sort of an affray that morning in the 
village in question, and one Balak Ram 
was undoubtedly killed in the course of jt 
Balak Ram was a fuil brother of Paras Ram 
and Mewa Ram, two of the men who are 


appellants in the Appeal No, 285 of 1936, 


533 
There are, however, two conflicting accounts 
of what took place. These accounts appear 
first of allin reports made sometime after 
7 A mM. on November 28, by Musammat 
Sarsata, the mother of Balak Ram, Paras 
Ram and Mewa Ram, and by Mangali, who 
is one of the appellants in the Appeal 
No. 156 of 1936. It seems (vide the evi- 
dence of the Head Moharrir, Brij Bihari 
Lal, P. W. No. 11), that the report made by 


. Musammat Sarsuta was recorded shortly. 


before that made by Mangali. According 
to the report made by Musammat Sarsuta, 
Balak Ram and one Lal Behari were going 
out to ease themselves on the morning in 
question when they fell in with Mangali 
Kurmi and Ram Lal Lohar, with whom 
they were previously on bad terms. Balak 
Ram accused these men of having beaten 
his brother Mewa Ram cn the previous 
day and said ke was going to institute a 
case about it. Thereupon Mangali threa- 
tened to finish him that very day, (tumko aj 
jut khatam kiye det hain). Thereupon Sheo 
Bakhsh, Chandan, Fateh, Bhagwani, Ram 
Din Barhai and Hulas Lohar appeared on 
the scene and proceeded to attack Balak 
Ram with spears and lathis, according to 
the report Mangali and Fateh were armed 
with spears. Lal Bihari raised the alarm, 
whereupon Musammat Sarsuta ran up and 
interceded cn behalf of her son. Other 
villagers presently came up and saw what 
was going on. They spoke to the assailants 
of Balak Ram, but the assailants. paid no 
attention lo them and carried off Balak 
Ram to their. house, (Balak Ram ko ghar 
utha le gae)— apparently the house of 
Mangali was meant. The report goes on to 
say that Musammat Sarsula herself sustain- 
ed injuries in trying to save her son, and 
that her sons assailants threatened her and 
Lal Bihari that they would kill them also 
if they went to make a report. 

' According to the report made by Mangali 
he was sleeping in his house when one 
pahar before dawn Balak Ram, Paras 
Ram, Mewa Ram, Murari, Sewa, Lila, 
Laltu, Anant and Gaya Bakhsh ran into his 
house armed with lathis and attacked him 
and his brother Sheo Bakhsh. In order to 
defend himself against Balak Ram, Mangali 
said, he used a spear which accidentally 
struck Balak Ram on the head, knocking 
him down. On Mangali’s raising the alarm, 
a number of people ran up, whereupon his 
assailants made themselves scarce, leaving 
Balak Ram’s dead body behind them in 
Mangalis house. 

_ The Police sent members of both parties 
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for trial, although it is clear that there 
were two irreconcilable versions of the 
occurrence which cannot both have been 
irue. In the case based on the version of 
the occurrence that first appeared in the 
report made at the thana by Musammat . 
Sarsuta, Mangali and eight others were 
tried by Mr. Shaukat Husain. He con- 
victed all the accused save one Chote, who 
was not mentioned in the first report. That 
irial concluded on April 23, 1936. The case 
in which Paras Ram and five others were 
accused, on the basis of the version that 
first appeared in the report made at the 
thana by Mangali, was tried later by Mr. 
Khurshed Husain, whose judgment is dated 
July 30, 1936. Each of these learned 
Judges has believed the version that formed 
the prosecution case before him, with the 
result that Mr. Shaukat Husain has con- 
demned no less than eight men to death, 
whereas Mr. Khurshed Husain has accepted 
the opposing version, which was that only 
two of those men, Mangali and Sheo 
Bakhsh, were involved in the affray, and 
that anything they did was done in the 
exercise of the right of private defence. 
There had undoubtedly been a good deal 
of trouble in the past between Mangali and 
his party on the one hand, and Balak Ram 
and his party on the other kand. On 
November 17, 1935, Paras Ram, Balak 
Ram’s brother, impounded 29 head of cattle 
atthe Rajapur Vaini cattle-pound, and on 
that same day Mangali released them,—it 
cost him Rs. 13, to do 8% On November 
22, 1935, Musammat Nando, the mother of 
Ram Lal Lohar, made a report under 
ss. 392 and 506, Indian Penal Code, against 
Balak Ram, Mewa “Lal” (Ram?), Paras 
Ram and Murari, alleging that as the 
result of an exchange of abuse between 
her son Ram Lal and Murari, Balak Ram 
and his two brothers rushed up to attack 
Ram Lal. Yet again, on November 27, 1935, 
that same woman, Masammat Nando, made a 
report under ss. 323 and 505, Indian Penal 
Code, naming Mewa Ram, Paras Ram, Murari, 
Laltu, Lila and Sewa, though in the detailed 
report she accused only Mewa Ram and 
Paras Ram of beating her son, and said 
that Murari beat her heself. Lastly that 
same day (Ncvember 27), Mewa Ram made 
a complaint in the Court of the Tahsildar 
of Mohamdi under s. 24 of the Cattle 
Trespass Act and s. 323, Indian Penal Code 
against Mangali, Chandan, Sheo Bakhsh, 
Ram Lal and Hulas. His complaint was to 
the effect that those persons had attacked 
him with lathis because he had impounded 
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some of their cattle earlier in the course of 
ihat day. 


It is clear from these previous happen- 
ings that there were two parties in Shahpur 
Raja, and that there wes considerable ill- 
feeling between them. These facts, how- 
ever, are of no assistance in determining 
which party was to blame for the ceculrence 
of the early morning of November 28. 
Having regard to the previous, relations 
existing between them one parly is just as 
likely as the other to have been the aggres- 
sor in that matter. We now proceed to 
consider the evidence that was adduced in 
the respective cases. 

[Their Lordships considered the evidence 
and proceeded. | 

We are of opinion that the prosecution 
evidence in the case against Mangali and his 
companions was quile insufficient to prove 
that they made an unprovoked attack upon 
Balak Ram, end although the learned 
Additional Sessions Judge was in agree- 
ment with all the four assessors in convict- 
ing the accused in that case, we have no 
hesitation in saying that the evidence did 
not justify the convictions. 

We accordingly set aside the convictions 
and sentences imposed upon Mangali, 
Chandan, Sheo Bakhsh, Bhagwani, Fateh, 
Ram Din, Ram Lal and Helas, and direct 
that they be released at once, if they are 
not wanted in connection with any other 
matter. 

We now prcceed to the connected. case 
which is based upon the allegation that 
Balak Ram and a number of his relations 
and adherents went to the house of Mangali 
to assault him. 

[Their Lordships reviewed the evidence 
and continued. | 

Having carefully considered the evidence 
in this case, we ure of opinion, that it does 
not represent the whole truth of what took 
place. The medical evidence shcws that 
Balak Ram hed noless than nineteen in- 
juries of various kinds, mostly contused 
wounds and contusions, there were, how- 
ever, two punctured wounds, which accord- 
ing to the medical evidence might have been 
caused with a spear, or with an iron-bound 
lathi. Musammat Sarsuta had seven injuries, 
mostly bruises, Gaya Prasad had nineinju- 
ries, mostly contused wounds and abrasions, 
Paras Ram had an abrasion and a simple 
fracture of the ulna bone, Sheo Bakhsh had 
a contusion on the left fore-arm, and a frac- 
tured left ulna-bore; Mangali had a contus- 
ed wound on the top of the head and a 
diffused swelling on the back of the left fore- 
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arm; Ram Lal had two contused wounds 
on his head, a diffused swelling on the back 
of his left hand, anda faint contusion on 
the outer side ofthe right arm. Theinju- 
rieson Ram Lal, however, were described 
as five days old, he was examined by the 
doctor on December 2 last. The dead body 
of Balak Ram was examined on Novem- 
ber 29, Musammat Sarsuta was examined on 
the afternoon of November 29, her injuries 
being described as about thirty hours old; 
Gaya Prasad was examined on December 
8.—his injuries were described as about.ten 
days old; Paras Ram was examined on 
November 29,—his injuries were described 
as about thirty hours old ; Sheo Bakhsh was 
examined on December 5,—his injuries were 
described as about a week old; and Mangali 
was examined on December 2, his injuries 
being described as about four days old, 

Having regard to the nature of the medi- 
cal evidence we cannot believe that Man- 
gali and Sheo Bakhsh would have succeeded 
in inflicting so many and such severe inju- 
ries on Balak Ram and some of his com: 
panions, if, as they represent, they were the 
only two men on their side. Moreover, they 
say nothing that accounts for the injuries 
on Musammat Sarsuta. No witness admits 
having seen anything of Musammat Sarsuta 
at the time of the fight. 

None of the accused in this case admits 
having anything to do with the affray. They 
did not call any evidence in their defence. 

For the reasons given by us we feel un- 
able to accept the prosecution evidence in 
this case eitherand giving the appellants 
the benefit of the doubt, we get aside their 
convictions and sentences, and direct that 
if in Cuou, they be released at once, un- 
less they are wanted in connection with any 
other matter. If, as we understand is the 
case, they are on tail, any bonds executed 
by them or on their behalf are cancelled. 

We cannot take leave of these cases with- 
out expressing our views as to the manner 
in which the Police should deal with con- 
flicting versions of an occurrence such as 
were ‘presented to them in the present mat- 
ter. Weare definitely of opinion, that the 
Police should make up their minds which of 
the conflicting versions is true, and should 
send accused for trial accordingly. When 
there are two versions of an occurrence 
which cannot be reconciled and both of 
which cannot possibly be true, it is clearly 
improper that persons should be sent up for 
trial on the basis both of one version and of 
ihe other. When this is done the Magistrate 
before whom the two cases come is apt to 
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take the View that as he has prima facie 
evidence before him. against both sets of 
accused persons, he is practically bound to 
commit both the cases to the Court of Ses- 
sion, and leave it to that Court to attempt 
to discover which of the two stories is true. 
The Sessions Court has then to try two cases 
instead of one, and the Government Pleader 
prosecuting is faced with the difficulty of 
pressing before the Court with equal as- 
siduity two cases which cannot both be true. 
When as inthe present case, each case ends 
in a conviction, and there are appeals, the 
learned Government Advocate finds himself 
here also in an exlremely difficult position, 
since it is clearly iropossible for him to urge 
the correctness of both the opposing ver- 
sions, and it is extremely difficult for him tu 
decide which rase to represent as the cor- 
rect one. This difficulty was prominent at 
the hearing of the present appeals, the 
learned Assistant Government Advocate 
finding himself bound in the main to leave 
the argumentsin the hands of the learned 
Counsel who appeared before us on behalf 
of the respective sets of appellants. We 
find that the Committing Magistrate himself 
took the view in the case against Mangali 
and his companions that there were several 
strong groundsfor holding that the story 
of Musammat Sarsuta and her relations and 
friends was quite false and he thought that 
Balak Ram and his party were the aggres- 
sors, but he nevertheless committed Man- 
gali and his companions for trial on the 
ground tnat they had exceeded their right 
to private defence. It is, of course, pro- 
bable, and almost certain, in the present 
case that the whole truth has not come out, 
and that it lies somewhere between the two 
conflicting versions. As we have so often 
pointed cut, however, it is not open to us, 
while rejecting the definite stories told in 
Court, to arrive at a conjectural theory as to 
what really happened, and to convict any of 
the accused on the basis of it. The unde- 
sirability of sending two sets of accused for 
trial on the basis of two contradictory ver- 
sions of an cecurrence couldnot be better 
illustrated than by what took place in the 
present case. As we have said, we have one 
learned Additional Sessions Judge, in agree- 
ment with all his four assessors, convicting 
eight men, and sentencing every one of them 
to death, and we have another learned Addi- 
tional. Sessions Judge, in agreement sith 
three out of four of his assessors, finding 
that the only members of that party who 
were concerned in the affray at all were act- 
ing in the exercise of the right of private, de- 
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fence and. that the party really to blame was 
the party on the basis of whcse version the 
eight accused in the other case were con- 
victed and sentenced to death. The whole 
history of these two cases has been very 
unfortunate, and wehope that those con- 
cerned will take notice of what we have said, 
and will endeavour in future, as far as 
possible, to deal with conflicting stories in 
a way which will prevent what has hap- 
pened in these cases from ever happening 
again. 
D. Order accordingly. 
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Musammat MANBHARI—Derenpant— 
APPELLANT 
VE TSUS 
Pandit SRI RAM—PLatntire AND 

ANOTAER— De renDANTS—RESPONDENTS 

Contract Act (IX of 1872), ss. 19, 19-4, 16~Undue 
influence—S,19-A, whether confined to parties or 
whether extends to their legal representatives—Plea 
of undue influence, whether can be raised by way of 
defence— Held, on facts, that transaction could be set 
aside on ground of undue influence. 

The option of avoiding acontract procured in any 
of the ways mentioned in s. 19and s. 19-4, Contract 
Act, is exercisable by the party's representatives un- 
less at the date of his death he has lost such rights 
by acquiescence or otherwise and is not confined 
solely to the parties tothe contract. Shravan Goba 
v. Kashiram Deviji (3), relied on. 

A defendant may raise undue influence by way 
of defence and ifisnot necessary for him to take 
steps toset aside the egrecment. Rangnath Sakha- 
rom v Govind Narsivu (1) and Lakshmi Doss v. Roop 
Laul (2), relied on. 

An immature young man who had just attained 
majority and whose mind was clouded and affected 
by his addiction to hemp smoking was deprived of, 
his property by his Guru who had a ecmplete control 
over the boy : 

Heid, that the transaction being for an inadequate 
consideration, could be set aside on ground of undue 
influence. Ae 

S.C. A. from a decision of the Additional 
Sub-Judge, Moredabad, dated February 28, 
1933. 

Mr. S. N. Seth, for the Appellant. 

Mr. Vishwa Mitra, for the Respondents. 

Judgment.—This is a defendant’s second 
appeal against a decree of the lower Appel- 
late Court reversing a decree of the Gourt 
of first instance which dismissed the plain- 
tif's claim. The plaintiff Sri Ram sued for 
possession of certain property ~ and also 
for damages for the wrongful cutting 
and removal of certain trees in a 
grove which form part of the pro- 
perty in dispute. ‘The learned Munsif who. 
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tried the case came to the conclusion that 
the sale-deed upon which the plaintiff relied 
to establish his title was a fictitious document 
and that it gave the plaintiff no right of 
Ownership or possession and that such rights 
still remained in the vendor who was the 
husband of the defendant, Musammat 
Manbhari, the present appellant in the suit. 
The lower Appellate Court reversed the 
decision of the learned Munsif and held 
that the plaintiff SriRam was the owner of 
the property and that he was entitled to 
possession and damages in respect of the 
trees which had been cut. He, however, 
pointed out in his judgment that Sri Ram 
had obtained the property in question ata 
ridiculously low figure and that only a small 
part of that purchase price had actually been 


paid. He further pointed out that 

“very likely Sri Ram took advantage of the immature 
young age of Bauli Chand (the vendor) who used to 
smoke hamp with him, but there is no evidence of 
any fraud or undue influence ; and mere inadequacy 
of consideration will be no ground for holding that 
Sale-deed is fictitious.” 


Whilst he held that the property . had 
passed by means of this sale-deed to Sri 
Ram, and that consequently the latter was 
entitled to possession and damages, he fur- 
ther held thatit was only equitable that Sri 
Ram should pay the balance of the purchase 
price, less damages, and he made such 
payment a condition precedent to Sri Ram 
obtaining actual possession. In short, the 
learned Judge found that this was a most 
discreditable transaction on the part of 
Sri Ram, but he seems to have been afraid 
to declare the transaction voidable at the 
option ofthe vendor or his representative. 

In my view the decree of the learned Sub- 
ordinate Judge cannot be sustained. He 
has found asa fact that Sri Ram’s vendor 
Bauli Chand had only just attained his 
majority when he executed the sale-deed in 
question. He has further found that Bauli 
Chand regarded Sri Ram as his ‘guru’ and 
that this young man was accustomed to 
smoke hemp with his so-called ‘guru.’ There 
were further findings that the property was 
worth ata very moderate estimate not less 
than Rs. 1,380 yet the sale-deed was execut- 
ed for an ostensible consideration of Rs. 400. 
Again the learned Judge having considered 
the evidence adduced by the plaintiff to 
prove the passing of the consideration came 
to the conclusion that payment of Rs. 70 
only had been established. In short, the 
facts found are these: that the vendor was 
a very young man who was addicted to 
smoking hemp. This young man sold pro- 
perty worth at least Rs. 1,380 to Sri Ram 


165—831 & 32 


MANBHARI v. Rt Ram (ALL) 


cil 

whom he regarded ad his ‘guru.’ All that 
he was promised for the property 
was Rs. 400 and at most he never 
received more than Rs. 70. The only 
evidence that Rs. 70 was paid isthe fact 
that it is stated that such a sum was paid 
before the Sub-Registrar, but such is not 
very satisfactory evidence because money 
paid before the Sub-Registrar can very easi- 
lv be repaid the moment the parties left 
that officer. 

Upon these facts the learned Subordinate 
Judge says that there was ne evidence at 
all of fraud or undue influence, butin the 
same breath says that very likely Sri Ram 
took advantage of the immature youth of the 
vendor. In my judgment the relationship 
of the parties in this case was precisely what 
is contemplated in s. 16, Contract Act. Sri 
Ram was in a position to dominate the will 
of Bauli Chand and to use his position to 
obtain en unfair advantage over the 
latter, As the learned Judge has found 
Sri Ram was in ihe position of a ‘guru’ 
to this immature young man and further 
this immature young man was addicted 
19 hemp smoking which -is well-known 
to have disastrous consequences upon the 
smoker. The admitted fac's hera show 
quite clearly that Sri Ram was ina posi- 
tion to dominate the will of Bauli Chand 
and as a contract was entered into 
between them which was obviouly on 
the face of it unconscionable, it was for Sri 
Ram to prove that such a contract was not 
induced by undue influence. Sri Ram did 
nothing to displace the presumption of un- 
due influence which arises in this case and 
to my mind the evidence so far from dis- 
placing such presumption actually proves 
undue influence. There is an actual finding 
that Bauli Chand transferred the whole of 
his property to Sri Ram, his so-called guru, 
and that coupled with the other circumstan- 
ces which I have mentioned satisfy me that 
this was nota bona fide transaction ani 
that it was open to Bauli Chand to move 
to have it set asidé on the ground of undue 
influence. 

Bauli Chand, however, disappeared some- 
time after this contract and his where- 
abouts have been unknown forcver seven 
years. Consequently the burden of proving 
that he is now alive rests upon the persons 
who so allege. Sri Ram in this case seems 
to have conceded that Bhauli Chand is dead 
because he sued his wife presum.biy as 
Bauli Chand’s heir and entitled to his pro- 
perty for at least her life. In any event 
as Bauli Chand bas not been heard of by 
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those who would naturally have heard of 
him for over seven years, the Court can pre- 
sume his death unless there is evidence to 
the contrary. In my view tke present ay; pel- 
lant, as representing her husband, can raise 
the questicn of undue influence and claim 
that the contract should not be enforced 
against the representatives of Bauli Chand. 
Counsel for tke respondents finds himself 
in a difficult position because though there 
is no finding of undue influence by the 
learned Subordinate Judge, there is a series 
of findings of fact which amount actually 
toa finding cf undue influence. Counsel, 
however, has contended that undue influence 
cannot be pleaded that by way of defence 
and as thereis no claim by the defendant 
to set aside the contract, undue influence, 
even if established, is no defence tothe pre- 
sent claim. In my View, however, it is well 
established that adefendant may raise un- 
due influence by way of defence and it is 
not necessary for him to take steps to set 
aside the agreement. Thisis clearly laid 
down in the case in Rangnath Sakharam v. 
Govind Narsivu (D. Further tLe same pri- 
ciple is laid down in Lakshmi Dos; v. Roop 
Laul (2), at p. 1765, I, therefore, hold that 
undue influence may be set up by way of 
defence to an action by the other party on 
the contract allegedto have been induced 
by such undueinfluence. A second conten- 
tion was advanced on behalf of the respond- 
ents, viz., that it was not open to represen- 
tative of a perty to the contract to raise the 
question of undue influence. It was point- 
ed out that in s. 19-A no reference is made 
to the representatives of the parties to the 


ecniract. The section reads : 

“When the consent to an agreement is caused by un- 
due influence, the agreement is a contract voidable at 
the option of the party whose consent was so caused. 
Any such contract may be set aside either absolutely 
or, ifthe party who was entitled to avoid it has re- 
ceived any benefit thereunder. upon such termsand 
conditions as the Courtmay deem just.” 


To hold that s. 19-A, Contract Act, is con- 
fined solely to the parties to the contract 
might lead to some extraordinary results. 
Persons on their death beds are frequently 
induced to enter inio contractis by means of 
undue influence, yet if the respondents’ 
contention was sound, such contracts could 
but rarely be set aside. However, the mat- 
ter is concluded by authority if any auth«- 
rity is needed, because it was decided in 
Shravan Goba v. Kashiram Deviji (3), that 

‘(Ll 28 B 639; 6 Bom. L R592. 

(2) 30 M 169; 17M LJ 1911 B.) 

(3) 51 B 133; 100 Ind. Cas. 932; AIR 1927 Bom. 384; 
29 Bom. L R 115. 
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the option of avoidinga contract procured 
in any of the ways mentioned ins. 19 and 
s. 19-A is exercisable by the party's repre- 
sentatives unless at the date of his death he 
has lost such rights by acquiescence or 
otherwise. There is no suggestion in this 
case that Bauli Chand had lost the rights 
by acquiescence or otherwise and the true 
facis tend strongly to show that Bauli Chand 
was never ina position after this contract 
to exercise his will at all. Inmy view, the 
present appellant could resist this claim as 
a representative of the vendor by pleading 
undue influence. The result, therefore, is 
that I am satisfied that this contract was iun- 
duced by undue influence ifnot by some- 
thing worse and, therefore, that it was voids 
able at the option of Bauli Chaud and now 
voidable atthe option of his widow. Fur- 
ther,she can by way of defence to this 
claim plead that the ec:ntract was not bind- 
ing upon her husband and that it gave Sri - 
Ram no right whaisoever. It, however, has 
been contended by learned Counsel for the 
respondents that as the vendor Bauli Chand 
received a benefit viz. Rs. 70 under the cons 
tract, his widow should at least be made 
to repay that sum. Jam far from satisfied 
that Bauli Chand received any benesit what- 
soever under this or any other contract 
which he executed in favour of Sri Ram. 
The evidence called to establish the pass- 
ing of Rs. 400 as the consideration of this 
sale was disbelieved in its entirety by the 
learned Subordinate Judge and he held that 
only Rs. 70 had been paid and that mainly 
upon the endorsement of the Sub-Registrar. 
Where a vendee calls perjured evidence 
with a view to proving the passing of the 
major part of the consideration it is quite 
impossible to ask the Court to believe that 
at least the evidence with regard toa very 
minor part of the consideration is true. Fur- 
ther having regard to the fact that Sri Ram 
now has the whole of Bauli Chand's proper- 
ty, I do not think it can possibly be held that 
Bauli Chand or his widow, the present ap- 
pellant, had received any benefit whatsos 
ever from this particular transaction. Hav- . 
ing regard tothe peculiar facts of the case 
I donot think it right that [should frame 
an issue and ask the lower Court to decide 
whether or not Bauli Chand or his widow 
obtained any benefit under this contract. 
The facils are plain and speak for theme 
selves and I hold that they received no such 
benefit in fact. To my mind this is a clear 
case where an ignorant young man whose 
mind was clouded and affected by. hemp . 
smoking has been deprived of -his property - 
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by a person who had complete control over 
him. That being so, this appeal must be 
allowed and the decree of the lower Appel- 
late Court set asideand the plaintiff's claim 
dismissed in its entirety. The present ap- 
pellant must have her costs in this Court 
and in the Courts below. Leave to appeal 
under the Letters Patent is refused. 
D. Appeal allowed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 373 of 1934 
August 20, 1936 
_  Z4ta-uLeHasan, J. 
MANHGU LAL DEAD AND IN HIS PLAGE 
‘Musammat DAKHA. DEVI anp DURGA 
DEVI—Ptatntirrs—-APPELLANTS 


versus 
Bhaya BHAN PRATAP SINGH— 
DEFENDANT—RESPONDENT 

Negotiable Instruments Act (XXVI of 1881), s: 80 
— Interest 'on promissory note when begins, 

The date at which the amount of a promissory 
note “ ought to have been paid by ths party charg- 
ed “` within the meaning of s. 80of the Negotiable 
Instruments Act, is the date of the note itself and 
not the date of demand. Amar Singh v. Pratab Singh 
D, followed, Best v. Haji Mohamed Sait (1), dissent- 
ed from. 


5. ©. A. against the order of the Subordi- 
nate Judge of Gonda, dated September 20, 
1934. 

Mr. Kashi 
Appellant. 

Mr. T. N. Srivastava, for the Respondent. 

Judgment.—This is a plaintiff's appeal 
against a'decree of the learned Subordinate 
Judges of Gonda ina suit brougot on the 
basis of a promissory note. The note in ques- 
tion ig silent as to the payment of interest 
and the only question is whether the plain- 
tiff-appellants are entitled to interest under 
s. 80 of the Negotiable Instruments Act. 
The learned Judge of the lower Appellate 
Court was of opinion that under s. 80 of 
the Negotiable Instruments Act interest 
could be a'lowed from the date of demand 
but that as there was no evidence as to 





Prasad Srivastava, for the 


when any demand was made the plaintiffs ` 


were not entitled to any interest. 

The learned Judge has relied on the 
case of Best v. Haji Muhammad Sait, I. L. R. 
23 Madras 18 (1), but the view expressed 
in that case was not accepted by this Court 
.and inthe recent case of Amar Singh vV, 
Pratap Singh, 1935 O. W.N.971 (25, a Bench 
of this Gourt clearly held after a considera- 
tion of ihe Madras case just referred to 


and other cases, that the date at which: 


(1) 23 M 18. 
(2) (1935) O W N 971; 157 Ind, Cas, 950; 1935 O L 
R 527; 8 R O 54; A IR 1935 Oudh 518. 
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the amount of a promissory note “ought to 
have been paid by the party charged” 
within the meaning of s. 80 of ths Negoti- 
able Instruments Act, is the date of the 
note itself and not the date of demand. 
In this view of the matter the plaintiffs- 
appellants are undoubtedly entitled toin- 
terest at 6 per cent. per annum under s. 80 
of the Negotiable Instruments Act. 

The appeal is, therefore, allowed with 
costs and the decree of the lower Appellate 
Court modified only to this extent that in- 
terest on the decretal amount will run at 
6 percent. per annum from the date of the 
promissory note in suit till realization. 

D. Appeal allowed. 





LAHORE HIGH COURT, 
Miscellaneous Second Civil Appeal 
No. 118 of 1936 
June 1, 1936 
ADDISON AND ABDUL Rasitp, JJ. 
CHHAJJU RAM—DECREE-HOLDER — 
APPELLANT 
VETSUS 

MUZAFFAR AHMAD—JUDGMENT-DZBTOR 

~——-RESPONDENT 

Punjab Alienation of Land Act (XIII of 1909), 
s. 16—Scope of—Hxecution—Mortgage decrec~Land 
of agriculturist, if can be sold even if mort- 
gagee has obtained mortgage decree. 

The general principle that an executing Court can- 
not go behini the decree was deliberately departed 
from inenacting s. 16, Punjab Alienation of Land 
Act. 

Though inthe majority of cases the decree of the 
Court musi be executed as it stands, yet, when that 
decree would have the effect of nullifying an Act of 
the Legislature, the Court must hold its hand, and not 
put tosale the property which under the Act has 
been rendered unsaleable. Under s. 16, land belonging 
to a member of an agricultural tribe cannot be sold 
in execution although a decree has been obtained by 
the mortgagee for sale of such land. Surjanv. Tegh 
Bahadur Singh (1), distinguished, Thakur Das v, 
Roshan Din (3), applied, Budhu Ram v. Ali Shah 
(4), dissanted from. 


Mis. S. C. A. from an order of the District 
Judge, Hissar, dated October 30, 1935. 

Messrs. R. L. Anand I and Shkamair 
Chand, for the Appellant. 

Mr. Mohsin Shah, for the Respondent. 

“Abdul Rashid, J—The facts of the 

case, bearing on the question of law involv- 
ed in this appeal may be shortly stated. 
Muzaffar Ahmad, judgment-debtor, mort- 
gaged his land in favour of Chhajju Ram, 
decree-holder. As the mortgage money was 
not paid Chhajju Ram filed a sait on the 
hasis of the mortgage-deed, and obtained a 
preliminary decree cn March 20, 1933, which 
was followed by a final decree on August 
22, 1933. In execution of this decree notice 
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was issued to the judgment-debtor under 
O. XXI, r. 66, Civil Procedure Code, to show 
cause why the mortgeged land should not be 
sold in execution of the decree. The preli- 
minary objection taken by the judgment- 
debtor was that he was a Sheikh Qureshi of 
Hissar, and that as he belonged toa notified 
agricultural tribe his land was not liable to 
sale in execution of the decree, dated 
August 22, 1933, by virtue of the provisions 
of s. 16, Punjab Alienation of Land Act. 
The executing Court held that the judg- 
ment-debtor had established that he was a 
Qureshi by caste, and that asthis tribe was 
a notified agricultural tribe in the Hissar 
District, the mortgaged land could not be 
sold in execution of the decree of Chhajju 
Ram. Against this decision the decree- 
holder preferred an appealto the learned 
District Judge. Thelearned District Judge, 
after a consideration of the entire evidence 
came to the conclusion that the judgment- 
debtor had succeeded in establishing that 
he wasa Sheikh Qureshi by caste, that 
this tribe was a notified egricultural tribe 
in the Hissar District, and that the land in 
dispute was, therefore, immune from sale 
in execution of the decree of Chhajju Ram. 
The appeal of the decree-holder having 
been dismissed, he has preferred a second 
appeal to this Court. 

. The learned Counsel for the appellant 
placed his reliance on Surjan v. Tegh Baha- 
dur Singh (1) and urged that the objection, 
that the land of a member of an agricultu- 
ral tribe could not be sold in execution of the 


decree, could not be taken in the executing. 


Court for the first time, as the sale was 
ordered by the decree and the executing 
Court was not entitled to go behind the 
decree. It was contended that if the judg- 
ment-debtor had failed torely on the pro- 
visions of s. 16, Punjab Alienation of Land 
Act during the course of the trial it was not 
open to him to seek protection under s. 16 
for the first time in execution proceedings. 
In my opinion Surjan v. Tegha Bahadur 
Singh (1) is not of any assistance to the ap- 
pellant. In the reported case a non-agri- 
culturist had mortgaged his land toa cer- 
tain person and the mortgagor had sold the 
equity of redemption to the appellant. 
The mortgagee sued on his mortgage and 
there was a compromise decree in tke usual 
terms except that instalments were fixed 
and there were certain ofher conditions rot 
included in O. XXXIV, Civil Procedure 
Code. In execution of this decree the land 


(1) A I R1931 Lah, 545: 131 Ind. | | 
pul 93) Lah, 389, nd. Cas. 222; Ind, 
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was sold but the sale was set aside on 
March 11, 1929. On March, 28 one Tej 
Bahadur Singh alleging that he had pur- 
chased the decree from the original decree- 
holder putin an application for execution, 
and asked for the sale of the property. It 
was held by Addison, J., that the provision 
of s. 16, Punjab Alienation of Land Act, 
had no applicability to that case. It was 
observed by the learned Judge that the 
morigage in question was a perfectly valid 
one and was made by a non-agriculturist. 
The appellant did not purchase the wkole 
land but only so much interest, in the land 
as remained over after satisfying the mort- 
gage. No question, therefore, arose as re- 
gards selling the land of an agriculturist. 
After giving the above-mentioned find- 
ing the learned Judge remarked that in any 
case he agreed with the executing Court 
that the objection under s. 16, Punjab 
Alienation of Land Act could not be taken 
before it as the sale was ordered by. the 
decree and not in execution proceedings. 
This remark was clearly in the nature of an 
obiter dictum, and was based on the general 
principle that a Court executing a decree 
cannot go behind the decree in execution 
pr-ceedings and is bound. to execute the 
decree as it stands. og 
In Ganesh Das v. Ganga Singh (2) it was 
held by Tek Chand, J., that in a sult for 
recovery of money on the basis of a mort- 
gage the plea that the encumbered proper- 
ty is exempt from sale under the provisions — 
of s.16, Punjab Alienation of Land Act, 
must be raised during the suit, and cannot 
be taken for the first time in execution pro- 
ceedings, forit is not competent to the 
executing Court to go behind the decree 
ordering sale of the property. Section 16, 


- Punjab Alienation of Land Act, lays down 


that noland belonging to a member of an 
agricultural tribe shall be sold in execution 
of any decree or order of any Civil or Re- 
venue Court whether made before or after 
the commencement of this Act. This sec- 
tion refers to execution of decrees In 
specific termis, and it appears to me to be 
obvious that as soon as the Court finds that 
land belonging to a member of an agricul- 
tural tribe is sought to be sold by adecree- 
holder, it must hold itshand and refuse to 
sell the land belonging toa member of an 
agricultural tribe. The prohibition contain- 
ed in s. 16 of the Act must be given effect 
lo by the executing Court, as it laid down 
in the section that the land ofa member of 


(2) AIR 1932 Lah. 529; 138 Ind. Oae. 60; 338 P L R 
632; Ind. Rul. (1932) Lah. 393. 
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an agricultural tribe shall not be sold in 
execution of a decree. 

The whole question was discussed by a 
Division Bench of this Court tn Thakur Das 
v. Roshan Din (3). The ruling of Addison, 
J„ in Surjan v. Tegha Bahadur Singh (1) 
was considered and distinguished by the 
Division Bench of which Addison, J., was a 
member. It was held by the Division 
Bench that under s. 16, Punjab Alienation 
of Land Act, land belonging to a member 
of an agricultural tribe could not be sold 
in execution even though a decree had 
been obtained by the mortgagee for the 
sale of such land. It was further held that 
though in the majority of cases the decree 
of the Court must be executed as it stands, 
yet, when that decree would have the effect 
of nullifying an Act of the Legislature, the 
Court must hold its hand, and not put to 
Bale the property which under the Act has 
been rendered unsaleable. I find myself in 
respectful agreement with the observations 
of the Division Bench in Thakur Das v. 
Roshan Din (3). In Budhu Rem v. Ali 
Shah (4), Skemp, J., held that where a dec- 
ree ordéred sale of certain property for the 
realization of a debt, the objection that the 
judgment-debtor is an agriculturist and 
that the property cannot be sold in execu- 
tion proceedings by virtue of the Alienation 
of Land Act, cannot be raised for the first 
time in the execution proceedings. The 
learned Judge folləwed Ganesh Das v. 
Ganga Singh (2) and also referred to certain 
observations of Addison, J., in Surjan v. 
Tegha Bahadur Singh (1). The attention of 
the learned Judge was not, however, drawn 
to Thakur Dasv Roshan Din (3). With all 
respect I dissent from the opinion expressed 
by Skemp, J., in Budhu Ram v. Ali Shah 
(4) as 16; is not supported by the clear and 
unambiguous phraseology of s. 16, Punjab 
Alienation of Land Act. 

In my opinionthe general principle that 
an executing Court cannot go behind 
the decree was deliberately departed 
“from in enacting s. 16, Punjab Alienation 
of Land Act, and it was for this reason 
that reference to the execution of decree 
was specifically made in s. 16. For the 
reasons given above, I would dismiss this 
appeal. Parties will bear their own costs in 
this Court. 

Addison, J.—I agree and have nothing 
to add. 

N. Appeal dismissed. 

(3) A IIR 1933 Lah. 397; 141 Ind. Cas, 631 34 P L` 


R 523; Ind. Rul. (1933) Lah. 161. 
(4) A I R 1935 Lah, 443. 
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RANGOON HIGH COURT 
Criminal Appeal No. 598 of 1936 
June 24, 1936 
LEACH AND Sparco, JJ. 
EMPHROR—APPELLANT 

: VETEUS 
NGA SAN PAI—RESPONDENT 

Criminal triol—Murder—Death avotiable by proper 
treatment—Whether alters nature of crime—Sentence 
for murder—Provosation held ground to lesser 
punishment of transportation for life, 

A person may be guilty of murder. notwithstand- 
ing that death would have been avoided ifthe in- 
jured person had submitted to proper treatment. A 
person may be guilty of murder when the imme- 
diate cause of death isthe treatment administered, 
and the question whether the treatment was proper 
treatment does not arise, provided that it was admi- 
nislered bona fide by a competent physician or 
surgeon. R.v. Holland (1), R. v. Pym (2) and R.v. 
Davis (3), referred to. h i 

Held, that although the provocation did not 
amoùnt to provocation of a nature which would re- 
duce the crime to one of culpable homicide not 
amounting to murder, yet it was a factor which must be 
taken into consideration when considering the ques- 
tion of sentence and that the provocation was suffi- 
cient tojustify the Court sentencing the accused to 
transportation for life and not to death. oc fe 

Or. A. from an order of the Sessions 
Judge, Pyapon, dated March 3, 1936. 

Mr. Ba Han, for the Crown. 


Mr. Funoose, for the Respondent. 


Leach, J.—The respondent was charged 
in the Court of Session, Pyapon, with the 
murder of one Kasi, a Ohettyar's clerk. 
Kasi was stabbed in the chest on March 
27, 1928, and died nineteen days later. The 
learned Sessions Judge accepted the evi- 
dence that the respondent stabbed the de- 
ceased, but held that he was only guilty of 
causing grevious hurt, for which he inflict- 
ed a sentence of seven years’ rigorous im- 
prisonment. The Crown has appealed 
against the decision of the learned Sessions 
Judge and contends that the evidence dis- 
closes that the respondent is guilty of 
murder. The respondent denies that he 
stabbed Kasi and has appealed against the 
conviction. The defence set up was that 
of alibi. The long delay in the trial of the 
respondent is explained bythe fact that he 
was only arrested on October 80, last year, 
he having absconded. 

Maung Tha Zan, the father of the res- 
pondent, was indebted to the S. T. M. 
Ohettyar firm. . Maung Tha Zan cultivated 
land near The-ein Tanyi village, Pyapon 
District andon March 27, 1928, was at his 
field hut with members of his family. At 
the hut was lyinga quantity of paddy 
belonging to Maung Tha Zan. With a view 
to obtaining possession of this paddy, or 
some portition of it, Nagaratna Pillay, the 
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agent ofthe S. T. M. firm: A. L. Alagaru, 
a clerk in the firm, ard Kasi went to the 
hut. They were acccmpanied by Maung 
Kin, the headman cf a neighbouring vil- 
lage, Mutu, aten house gaung, and Kupu, 
a cultivator. On arrival at the hut the 
Chettyar agent demanded paddy in lieu of 
- the debt due to his firm. Nagaratna Pillay is 
now dead but his deposition in another case 
arising oul of what happened on this occasion 
has been put in evidence; and evidence has 
been given by A.L. Alagaru, Maung Kin, 


-* Mutu and Kupu. According to the Chet- 


tyarevidence when they demanded payment 
‘they were abused by Maung Tha Zan, and 
| his wife and daughter slapped and slip- 
` pered Nagaratana Pillay. Maung Tha 
Zan then struck Nagaratana Pillay on the 
head with the handle ofa spade, breaking 
the handle, and the respondent stabbed 
Kasi in the chest with a dagger, after 
which he bolted from the scene. That the 
respondent stabbed Kasi in the chest has 
been fully proved. The Chettyar evidence 
that the attacks on the agent and on Kasi 
were entirely unprovoked is, however, not 
convincing. The first information report, 
which was made by A. L. Alagaru, shows that 
before there was any attack made upon the 
agent or upon Kasi, the Chetiyar party 
tock possession of the paddy and attempted 
to remove it. They had no warrant or 
authority of any description entitling them 
to do this, and their ection was most Ligh- 
handed. I shall return to this aspect of the 
case shortly as ithas a bearing on the ques- 
tion of sentence. 

The medical evidence shows thatan abe 
scess developed in the upper lobe of the 
right lung as the result of the stab wound. 
Dr. S. Simon, a Sub-Assistant Surgeon, who 
performed the post mortem examination was 
of opinion that the injury was sufficient in 
the ordinaly course of nature to cause death 
but he considered that if an operation had 
been performed the life of the deceased 
might have been saved. The learned Ses- 
sions Judge found that Kasi had died as 
the result of the abscess in the lung which 
had been set up by infection on the blade 
of the weapon. He considered that it was 
“bad luck” that the blade was infected and 
on this basis held that s. 302, Penal Code, 
did not apply and that the offence came 
within the purview of s. 326. This decision 
is not in accordance with the law which 
applies in a case of this nature and it is, 
therefore, necessary to state what the law 
is. A person may be guilty of murder not- 
withstanding that death would bave been 
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avoided if the injured person’ had submilt- 
ed to propertreatment. A person may be 
guilty of murder when the immediate cause 
of.death is the treatment administered and 
the question whether the treatment was 
proper treatment does not warise, provided 
that it was abministered bona fide by a 
competent physician or surgeon. 

In R. v. Holland (1), the evidence showed 
that the deceased had been waylaid and 
assaulted by the prisoner and had received 
a severe cut acrcss one of his fingers by an 
iron iustrument. He was advised to have 
the finger amputated, but he refused. A 
fortnight later lockjaw set in as the result 
of the wound and ultimately caused death. 
The medical evidence was to the effect that 
if the deceased had in the first instance 
consented to have his finger amputated, 16 
was most probable that his life would have 
been saved, The prisoner was indicted 
for murder and found guilty. Maule, J. 
told the jury that if the prisoner wilfully, 
and without justifiable cause inflicted the 
wound which was ultimately the cause of 
death the prisoner was guilty of murder. 
For this purpose it made no difference whe- 
ther the wound was in its own nature in- 
stantly mortal, or whether it became the 
cause of death by reason of the deceased 
not having adopted the best mode of treat- 
ment The real question was whether in 
the end the wound inflicted by the pri- 
soner was the cause of death. In K. v. 
Pym (2), at p. 341*, Erle, J. observed : 

“Tam clearly of opinion and so is my brother 
Rolfe, that where a wound is given which in the 
judgment of competent medical advisers is dange- 
rous, and the treatment which they bona fide adopt 
is the immediate cause of death the party who in- 
flicted the wound is criminally responsible and of 
course those who aided and abetted him in it,” 

In R. v. Davis (3), the evidence disclosed 
that a person who had been injured bya 
blow had died under chloroform which was 
administered preliminary to an operation 
which competent medical men considered 
to be advisable and it was common ground 
that the patient would not have died but 
for its administration. Jt was nevertheless 
held that the person causing the injury was 
liable to be indicted for manslaughter. Malt- 
thew, J.,in summing up to the jury said 
that the rule was that the death could be 
traced back to the man by whom the injury 
was done. Wor it would never do to have 
a serious injury by one man or another, 
and have the issue raised that death was 

(1) (1841) 2M & Rob 351; 174 E R 313. 


(2) (1813-46) 1 Cox O C 339. 
(3) (1882) 15 Cox O C 174. 
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due to want of skill on the partof the me- 
ical man. People who inflicted injuries 
must deal with the law. In the present 
case, the medical evidence is to the effect 
that death would probably have been pre- 
vented if an operation had been performed 
but this does not alter the nature of the 
crime committed by the respondent. He 
stabbed Kasi in the chest and Kasi died 
from an abscess resulting from the injury. 
Here a person stabs another in the chest 
with suficient force to penetrate the chest 
cavity, it must beheld that he intended to 
cause Injury sufficient in the ordinary course 
of nature to cause death, and it matters not 
that the immediate cause of death was an 
abscess set up by the wound. The evidence 
in this case leaves no doubt that the respon- 
dent is guilty of murder and the appeal 
of the Crown must be allowed. 
_ Ido not consider, however, that the facts 
justify the infliction of the extreme penal- 
ty. There isno doubt that the Chettyar 
party was guilty of provocation. Without 
lawful authority they attempted to seize 
paddy belonging to the respondent's father. 
While this does not amount to provocation 
of anature which would reduce the crime 
to one of culpable homicide not amounting 
to murder, itis a factor which must be 
taken into consideration when considering 
the question of sentence. I consider that the 
provocation was sufficient to justify the 
Court Sentencing the respondent to trans- 
portation for life and not to death. My 
learned brother shares this view. The con- 
viction will, therefore, be altered toa con- 
Ma a Penal Code, and the 
‘espondent will be : 
sion ae sentenced to transporta- 
pargo, J.—I agree with my | 
brother that the respondent ied oe 
death of Kasi. It makes no difference that 
the death was due to Sepsis in the wound 
caused by the respondent - see, in addition 
tothe cases referred to by my learned bro- 
ther. Explanation 2 tos. 299, Penal Code. It 
was a stab in the chest and an intention to 
cause bodily injury sufficient in the ordi- 
nary couse of nature to cause death is a 
legitimate inference. He is, therefore, guilty 
of murder. I agree that it is a case where the 
lesser sentence may fittingly be imposed. 
D, Sentenced altered, 
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OUDH CHIEF COURT 
Second Civil Appeal No. 353 of 1934 
September 9, 1936 
SRIVASTAVA, A.C. J. AND SMITA, J. 
JAGANNATH PRASAD—P aintire— 
APPELLANT 
VETSUS 
MUNNO LAL —DErENDANT—RESPONDENT 

Contrazt—Marriage contract—Plaintif giving or- 
naments to niece of defendant in consideration 
of promise of his son's marriage with her—~Platnitff 
breaking contract—Girl marrying some one else—De- 
fendant not getting any advantage from ornaments—~ 
Sutt for return of same—NMaintainadbility—Contract 
Act (IX of 1872), s. 65. 

Plaintiff brought a suit to recover a certain sum of 
money in consequence ofan alleged breach on the 
part ofthe defendant ofa promise to marry his nisce 
to the son ofthe plaintiff. The plaintiff claimed to 
have presented the girl with ornaments. It was 
stated in the plaint itself that ths plaintiff gave the 
girl the ornaments in question to wear (‘bamujib 
riwaj biradri larki ko pahanaya’), There was noth- 
ing to show that the defendant ever had any of 
the ornaments in his possession, The plaintiff 
himself broke the contract and the girl was then mar- 
ried to somebody else : 

Heid, that according to the wording of s. 65, Gon- 
tract Act, and also according to equitable principles, 
the case must be decided by reference to the ques- 
tion whether the defendant received any advantage 
from the plaintiff under the contract of marriage 
and that onthe facts of the case the presumption 
was thatthe girl had taken the ornaments with her on 
her marriage and was now out of control of the de- 
fendant and consequently the defendant could not 
be made liable to the plaintiff either for the return 
of the ornaments in question, or for the valuo thereof, 

[Case-law discussed | 

S.C. A. against the order of the Subordi- 
nate Judge of Lucknow, dated August 28, 
1934, dismissing the suit passed by the 
Munsif Havali, Lucknow, dated March 23, 


1933. 

Messrs. M. Wasim, Khaliquzzaman and 
Ali Hasan, for the Appellant. 

Messrs. Hyder Husain and H. H. Zaidi, 
for the Respondent. 

Judgment.—This is a second appeal 
from a decision, dated August 23, 1934, of 
the learned Subordinate Judge of Lucknow, 
by which he allowed an appeal from a 
decision dated March 23, 1933, of the 
learned Munsif of Havali, Lucknow. 

The suit was of a somewhat unusual 
nature. It was brought by one Jagannath 
Prasad, a resident of Lucknow, against one 
Munnu Lal, a resident of Calcutta, to recover 
a sum of Rs. 1,027-86 in consequence of 
an alleged breach on the part of the defend- 
ant of a promise to marry his niece to 
the son of the plaintiff. The plaintiff claim- 
ed tohave presented the girl with orna- 
ments to the value of Rs. 1,271-1-6 and also 
to have incurred other expenditure, the 
details of which were stated in the plaint, 
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to the extent of Re. 97+7-0; that is to gay, 
including tke value of the ornaments given 
to the prospective bride, the plaintiff 
claimed to have spentin all Rs.1, 3688 6, 
From that he deducied a sum of Rs. 341, 
which the defendant admittedly spent at 
the house of the plaintiff. The claim was 
for the difference between these two sums, 
that isto say,for the amount above stated 
Rs. 1,027-8-6. The judgment of the learned 
Munsif shows that the parties agreed he- 
fore him that the value of the ornamenis 
given by the plaintiff to the girl was 
Rs. 1,000. From that sum the learned 
Munsif deducted the sum of Rs. 341 refer- 
red to above, and also a further sum of 
Rs. 75, which had admittedly been sent by 
the defendant to the plaintiff to cover the 
expenses of the plaintifi’s journey to Calcutta. 
The learned Munsif awarded the plaintiff 
a decree for Rs. 584 with proportionate 
costs. The defendant appealed, and the 
plaintiff put in cross-objections. The learn- 
ed Subordinate Judge allowed the defend- 
ant’s appeal, and dismissed the plaintiff's 
suit with costs of both the Courts. In con- 
sequence, the plaintiff's crcss-objections 
were also dismissed with costs. The plaint- 
iff has now preferred this second appeal. 

The only point taken in the appeal is 
that the plaintiff-appellant is entitled to the 
return of the ornaments given by him to 
the niece of the defendant-respondent, or 
to the value of those ornaments, which is 
now stated by the plaintiff-appellant to be 
only Rs. 724. 

We were referred by the learned Coun- 
sel for ihe appellantto various sections of 
the Indian Contract Act, including ss. 19, 
19-a, 53, 55, 64 and 65. The finding cf 
the learned Court below is that the breach 
of the contract of marriage took place on 
the side of the plaintiff, and in these 
circumstances ss. 53 and 64 have clearly 
no bearing onthe claim of the plaintiff- 
appellant. The only section that seems to 
us to be applicable is s. 65, and that was 
" the section which was in the main relied 
upon by the learned Counsel for the ap- 
pellant. We were informed in the course 
of the arguments that both the plaintiffs 
son rd the defendant's niece have since 
been married, the former in the year 1929 
and the latter in 1930. Clearly, therefore, 
the contract of marriage between them 
hecame void, andthe question is whether 
thé defendant is liable to restore to the 
Plaintiff the ornaments that were given by 
the plaintiff to the defendant's niece, or the 
value of those ornaments. 
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The learned Ccunsel for the respondent 
maintained that the suit, as it was origi- 
nally framed, was based merely on breach 
of contract, and no specife reliance was 
placed on s. 65 of the Indian Contract Act. 
He further referred us to the cases of 
Shambhoo Shukul v. Dhaneshwar Singh, 4: 
O. W. N. 256 (1) and Satgur Prasad v. Har 
Narain Das, L. R. 59 I. A. 147 (2). These 
cases donot seem to us to have any parti- 
cular application to the facts of the present 
case. The main contention on kehalf of 
the defendant-respondent was, in the end, 
that the defendant did not receive any 
advantage, within the meaning of s. 65 of 
the Indian Contract Act by the presenta- 
tion of the ornments in question to his 
niece, and that, therefore, he is not bound 
to restore them or to pay any compensa- 
tion for them, to the plaintiff. With 
regard to this argument, the learned Coun- 
cel for the plaintiff-appellant objected that 
this particular plea was not taken bythe 
defendant in the Courts below. With re- 
ference to the liability of the defendant 
he referred us to the following cases :— 

(t) Mulji Thakersey v, Gomti, I. L. R. 11 
Bem. 412 (3). 

(ii) Rambhat v. Timmayya, I. L. R. 16 
Bom. 673 (4) and (iii) Abdul Razak Abdul 
Ghafoor v. Mahomed Hossain Dali, I. L. R. 
42 Bom. 499 (5). 

In the first of these czses ore 
Musammat Gomti and her son, who after- 
wards died, had undertaken to marry 
Musammat Gomti’s daughter, Kastur, to 
a certain parly, but afterwards married 
her to another person. The original pro- 
spective bridegroom and his father and 
his brother thereupon sued to recover 
certain ornaments and clothes and a sum 
of Rs. 700 said to have been given to 
Musammat Gomti, the mother of the pros- 
pective bride, and they also sued for 
Rs. 10,000 as damages. It was held that 
the plaintiffs were entitled to recover from 
Musammat Gomti the value of the orna- 
ments andthe Rs. 700, and also Rs. 600 as 
damages for breach of contract. 

In the second of the above cases the 
plaintiff sued to recover the value of certain 


ornaments whichhe had presented to the 

(1) 4 O WN 258: 101 Ind. Cas. 265; A IR 1927 
Oudh 177. 

(2) 591 A 147; 136 Ind. Qas. 108,9-OW N196; 
Ind. Rul. (1932) P C60; 360 WN 461; 62 ML J 
451; (1932) ALJ 297; AIR 1932P 0 89; (1932) M 
W N 502; 55 CL J 255; 35 L W 667; 34 Bom. L R 
771; 7 Luck. 61 Œ O). 

` 11 B 412. 

4) 16 B673. 

(5) 42 B 499; 38 Ind. Cas. 771; 19 Bom. L R 164. 
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marry her to the plaintiff's brother. The 
plaintiff, alleged thatihe defendant broke 
the agreement and gave his daughter in 
marriage to another person. He therefore 
asked forthe restoration of the ornaments, 
but the' defendant refused to return them. 
It was held that the suit was maintainable, 
there being nothing in the plaintiff's claim 
which was either against morality or public 
policy. 

In the last of the above cases reference 
was made to ss. 73 and 65 of the Indian 
Contract Act. The parties in that case were 
Muhammadans, and it was pointed out that 
the right to the return of the money, 
ornaments, clothes, etc., on failure to per- 
form a marriage is one which is recognised 
by Muhammadan Law. 

In the case reported in Mulji Thakersey 
v. Gomti, I. L. R. 11 Bom. 412 (3), it appears 
at p. 420 that the ornaments and money 
then in question were received by Musam- 
mat Gomti. In the case reported in Rambhat 
v. Timmayya, I. L. R. 16 Bom. 673, (4) it 
certainly appears that the ornaments were 
given ito the girl in question personally. 
In the case reported in Abdul Razak- Abdul 
Ghafoor v Mahomed Hossain Dalvi, I. L. 
R. 42 Bom. 499 (5), it appears that the orna- 
ments and clothes were sent {o the house 
ofthe defendant (the father of the girl 
who was proposed to be married), and 
the defendant did not raise any specific 
question on the point of his personal liabi- 
lity for the return of them (vide p. 503* 
of the report). 

In allthe three Bombay cases to which 
reference has been made, the breach of 
the contract was on the part of the de- 
fendant whereas in the present case the 
finding of the Courts below is that the 
breach was committed by the plaintiff. The 
facts of those cases are, therefore, distin- 
guishable from the facis of the present 
case. ' We have also been referred to 
Colebrooke'’s “Law of Inheritance according 
to the Mitakshara” p. 136, Chap. II, s. 11, 
para. 28, which runs as follows:— 

“98. Whatever has been expended, on account of 
espousals, by the (intended) bridegroom, (or by his 
father or guardi:n) for the gratification of his own 


or of the damsel's relations, must be repaid in full, 
with interest by the affiancer to the bridegroom.” 

That paragraph, however, must be read 
in conjunction with the preceding para. 
97, which runs as follows.— 

“27.. One, who has verbally given a damsel (in 
marriage) but retracts the gift, must be fined by the 
king, in proportion to (the amount of) the property 


*Page of 42 B—[Ad.] 
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or(the magnitude of) the offence; and according to 
(the rank of the parties, their qualities,and) other 
circumstances. This is applicable,if there be no 
sufficient motive for retracting the engagement. But 
if there be good causes, he shall not be tined, since, 
retraction is authorised insucha case. The damsel 
though betrothed, may be withheld, if a preferable 
suitor present himself,” 


It is clear that para. 28 above quoted 
relates to a case where one who has pro- 
mised a girl in marriage resiles from 
his promise, and the contents of para. 28 
do not, therefore, assist the plaintiff-ap- 
pellant, having regard to the facts of the 
present case. 

As-we have said already, the learned 
Counsel for the plaintiff-appellant relied 
inthe end mainly on the provisions of 
s. 65 of the Indian Contract Act, and we 
think that according to the wording of 
that section, and also according to equitable 
principles, this appe2l must be decided 
by reference to the question whether the 
defendant-respondent received any advan- 
tage from the plaintiff under the contract 
of marriage. It is stated in the plaint 
itself that the plaintiff gave the girl the 
ornaments in question to wear (bamujib 
riwaj biradri larki ko pahanaya”), There 
is nothing to show thatthe defendant has 
or ever had any cf the ornaments in his 
possession end we think the presumption 
is that the girl has them. As we have 
said already, she was married in 1930, and 
is, therefore, presumably now out of the 
control of the defendant. Taking the view 
we do, we think that the defendant cannot 
he made liable to the plaintiff either for the 
return of the ornaments in question, or 
for the value of them. 

The result isthat we hold the decision 
of the learned Subordinate Judge to he 
ccrrect, and we accordingly dismiss the 
second appeal, with costs. 


D, Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 570 
of 1933 
June 5, 1935 
R. C. MITTER, J, 
AMIRUL ISLAM —Derexpast No. 2— 
APPELLANT 
VETSUS 
SARADA KUMAR SEN AND otuasrs 
-—RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s. 73, proviso, 
s.153—S. 73, proviso, scope of —Transferee from some 
co-sharers only undertaking to pay their arrears~—~ 
Proviso, if opplies—Rent decree for less than Rs, 150 
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~—Question within proviso to s.153 nət decided—~ 
Appeal—Such question not decided in appeal ~ Second 
appeal, if competent—Question between transferor and 
transferee of occupancy holding as to liability for 
rent for period before transfer—Whether a question 
within proviso. 

The proviso to s, 73, Bengal Tenancy Act, deals 
With the case where the liability to pay the entire 
rent, hasbeen taken over by the transferee. The 
first paragraph ofs.73 makes the transferor and the 
transferee, whether the transferor be of the whole of 
the holding or of a part, jointly and severally liable 
for the wholeofthe arrears due to the landlord. 
When the proviso refers to such arrears it must 
obviously refer to the whole of the arrears due. 

The proviso does not apply to a case where the 
transferee has not undertaken to pay the whole of 
the arrears due and has only undertaken tô pay the 
arrears due in respect of the shares of some of the 
co-sharer tenants. The transferee, transferor and 
the remaining co-sharers are all jointly and severally 
liable for the entire arrears. 

Wherea Munsif who has final jurisdiction passes 
a rent-decree for less than Rs. 50 and doesnot decide 
any question falling under the proviso to s. 153 of 
the Bengal Tenancy Act and the lower Appellate 
Court also does not decide such question, no 
second appeal lies although the first appeal was com- 
petent. [But, held, that the rule to the contrary laid 
down in Wazzuddin Pramanik v. Muhammad Balaki 
Moral (2) was binding on the Court | 

A question between the transferor and transferee of 
any occupancy holding regarding liability for rent 
for arericd before transfer is not a question within 
the provis> to s. 153. Bepin Chandra Mazumdar v. 
Raj Kumar Sinha (D, distinguished. 

A. against the decree of the Additional 
Subordinate Judge, Chittagong, dated Sep- 
tember 8, 1932, modifying that of the Mun- 
sif of South Raozan, dated March 11, 1932. 

Mr. Rahini Benode Rakshit, for the Ap- 
pellant. 

Mr. Narendra Kumar Dus, for the Res- 
pondent. 

Mr. Bireswar Chatterjee, for the Deputy 
Registrar. 


Judgment. Thesubject-matter of this 
appeal and the suit out of which it arisesisa 
sum of Rs. 10-14-0, i. e.,a sum below Rs. 50, 

The defendants Nos. to 4 were admitted- 
ly tenants of the plaintiffs. Towards the 
end of the year 1337, the defendan!s Nos. 2 
to 4 sold their share in the holding to de- 
fendant No. 8. After the transfer both 
defendants Nos. 1 and 8 were jnint 
tenants of the holding. The defendant No. 
8 by the document of transfer Ex. A 
undertook to pay the arrears of rent due in 
respect of the share of defendants Nos. 2 to 
4,thatistosay the defendant No. 8 only 
undertook to pay a part of the rent due to 
the share of defendants Nos. 2to 4. The 
landlord instituted the present suit for rent 
of the years 1384 to 1937 B.S. The de- 
fence of defendants Nos. 2 to 4 wasthat 
= they were not liable for the said arrears, 
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but defendant No. 8 was, and in support of 
their defence they relied upon s. 73 of the 
Bengal Tenancy Act as amended in 1928, 
The trial Court held that defendants Nos. 2 
to 4 were not liable for the arrears but de- 
fendant No. 8 was liable with defendant No. 
1 for rent for the period in suit. The learned 
Munsif had final powers under s. 153 of the 
Bengal Tenancy Act. In my judgment the 
question raised and decided by the learned 
Munsif does not come within the proviso 
of s. 153, because there was no decision by 

im on a question relating to title to lend 
or to some interest in land as between 
parties having conflicting claims thereto. 
It is admitted that the interest of defend- 
ants Nos. 2 to 4 passed to defendant No. 8 
towards the end of the year 1337. Defend- 
ant No. 8 did not and could not claim 
to have the interest of a tenant prior 
tothe date of his transfer. In this view of 
the matter the decision cited before me by 
the learned Advccate for the appellant, 
namely, the case of Bepin Chandra Mazum- 
dar v. Raj Kumar Sinha (1) is distinguish-. 


“able because in that case the question as to 


the liability to pay rent related to a period 
after the tenancy had been transferred. 

The plaintiffs preferred an appeal against 
the judgment and decree of the learned 
Munsif. Thelearned Additional Subordi- 
nate Judge of Chittagong took a different 
view of the rights and liabilities of the 
parties and came to the conclusion that de- 
fendanis Nos. 1t0 4 and 8 were liable to 
pay rent to the plaintiffs for the years in suit. 
On the question of liability the provisions of 
s. 73 wil! have to be considered hereafter, 
but it is necessary to dispose ofa prelimi- 
nary ojection taken on behalf of the res- 
pondents as to the competency of this 
appeal. 

The respondents urge that no question 
coming within the proviso tos. 153 having 
been decided by the lower Appellate Court, 
the appeal to this Court, is incompetent. 
In my opinion the question raised and de- 
cided in this case do not come within the 
proviso to that section. The question, 
therefore, is, if the appeal to the lower Ap- 
pellate Court was incompetent, is the appeal 
to this Court is competent? The appellant 
has contended that when an appeal had 
been held to be incompetent in the lower 
Appellaie Court, a second appeal was held 
to be competent in spite of the fact that 
the lower Appellate Court, had not decid- 
ed any of the questions coming within the 


(1) A I R 1929 Cal. 645; 125 Ind. Cas, 101; Ind. Rul. 
(1930) Cal. 485, 
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proviso tò s., 153 and in support of this pro- 
position the appellant has placed before me 
the decision of Wazzuddi Pramanik v. 
Muhammad’ Balaki Moral (2). That case 
certainly supports the contention of the ap- 
pellant. This decision is binding on me 
in second appeal and I must follow it, 
although my own view is that under these 
circumstances an appeal to this Court would 
be incompetent. In giving judgment 
Mr. Justice Suhrawardy and Mr. Justice 
Chotzner relied on the cases of Kalipada 
Karmakar v. Sekhar Bashini Dasya (3) 
and Bandiram Mukerji v. Purna Chandra 
Roy (4). The latter case did not turn 
upon s. 153. In that case a general pro- 
position was laid down that if the lower 
Appellate Court had no jurisdiction to enter- 
tain in an appeal, a second appeal against 
its decree would lie, and the point that 
lower Appellate Court had no jurisdiction 
would be one of the grounds, that would 
come within s. 100 of the (Code. In 
the case of Kalipada Karmakar v. 
Sekhar Bashini Dasya (38) the appeal 
before the Subordinate Judge was incompe- 
tent inasmuch as the Munsif did not decide 
any question coming within the proviso to 
s. 153, but the learned Subordinate Judge 
had in fact decided a question which came 
within the proviso, a question which had 
been raised before the Munsif but was left 
undecided. In that case it was pointed out 
that if the learned Subordinate Judge had 
not decided such a question, the appeal 
would have been incompetent. The case of 
Kaliapada Karmakir v. Sekhar Bashint 
Dasya (3) relied upon by Mr. Justice 
Suhrawardy does not support the broad 
proposition laid down in ithe case of 
Wazzuddin Pramanik vw. Muhammad Bala ki 
Moral (2), But notwithstanding my views 
as tothe corrections of this decision I am 
bound to follow it because it isa decision 
ofa Division Bench of this Court. I ac- 
cordingly'hold that the appeal to this Court 
is competent. 

The question, therefore, is whether the de- 
fendants Nos. 2 to 4 are liable for the period 
in suit. There cannot be any question that 
they are liable for the years 1334 and 1335, 
because s. 73 as amended came into force 
in February, 1929. The question, there- 
fore, remains to be determined whether 
they are liable for the year 1336 and 1337, 


(2) 85 Ind. Cas. 576; 30C W N 63; A IR 1995 Cal. 
(3)24C L J 235; 35 Ind. Cas. 348: 20 C WN 
(4) 27 O L J 115; 43 Ind. Cas, 758; 45 O 926, 
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Section 73 is in these terms: 

“Where an occupancy ratyat transfers his holding 
in whole or in part, the transferor and transferee shall 
be jointly and severally liable to the landlord for ar- 
rears of rent due before the transfer.” 

Then there is a proviso: 

“Provided that the transferor shall not be liable to 
the landlord for such arrears of rent, if the transfe- 
ree has agreed to pay such arrears to the landlord 
and the fact has heen mentioned in the instrument of 
transfer.” 

In my view the proviso deals with the case 
where the liability to pay the entire rent 
had been taken over by the transferee. 
The first paragraph of s. 73 makes the 
transferor and the transferee, whether the 
transferor be of the whole of the holding 
or of a part, jointly and severally liable for 
the whole of the arrears dueto the land- 
lord, when tke proviso refers to such ar- 
rears it must obviously refer to the whole of 
the arrears due. In the present case there 
has been no transfer by one of the tenants 
and defendant No. 8 has not taken upon 
himselfto pay the whole of tke arrears due. 

In these circumstances I do hold that 
the decree passed by the lower Appellate 
Courtis correct and thisappeal must be dis- 
missed with costs. 

No order is necessary on the applica- 
tion filed under s. 115 of the Code. 

N. Appeal dismissed. 


_ OUDH CHIEF COURT 
Civil Application No. 108 of 1935 
September 23, 1935 
KING, d. 
L. NAND LAL—Piaintire—AppLicant 
yersus 
Syed ALI AKBAR—DEFENDANT— 


- Opposite Party 

Civil Procedure Code (Act V of 1908), ss. 102, 115 
—Suit for damages for breach of contract valued at 
less than Rs. 500—Suit cognizable by Small Causes 
Court but tried by Munsif as regular suit—Second 
appeal whether lies—Revision under s. 115— Provin- 
cial Small Cause Courts Act (IX of 1887), s. 25, whe- 
ther applies—Lower Court exercising discretion—No 
illegality or material irregularity—Held, no revision 
as maintainable, 

Where a Munsif tries as a regular suit, a suit for 

damages for breach of contract valued at less than 
Rs. 500 and cognizable by Small Causes Court, no 
second appeal lies from it, but it can be treated as 
revision application unders. 115, Civil Procedure 
Code, Court cannot, however, treat it as revisable 
under s. 250f the Provincial Small Cause Courts 
Act, as this section has n> applicability to the case 
where an appellate decision of the District Judge is 
challenged. 
_ Where the Court below exercises its discretion 
inthe matter and there ig no illegality or material 
irregularity, no revision lies against its decision 
uader s. 115, whether that discretion is used rightly 
or wrongly. 
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C. App. against the order cf the District 
Judge Rae, Bareli, dated Octcber 7, 1933. 


Mr. Seeila Sahai, for the Appellant. 
Mr. Akhlaque Husain, for the Respond- 
ent 


Judgment.—This is a second appeal 
against an order passed by the learned 
District Judge modifying a decree of a 
Munsif in a suit for damages for breach of 
contract. 

The suit was tried by the learned Munsif 
as a regular suit although it was of a nature 
cognizable by a Court of Small Causes. It 
has been suggesied that it is not of a nature 
cognizable bya Court of Small Causes on 
the ground that the suit was for rescission of 
acontract butin my opinion the suit was not 
of that description. It was a suit for 
damages for breach of contract and, there- 
fore, was cognizable by 2 Court of Small 
Causes. The trial Court decreed the plaint- 
if’s claim to the extent of Rs. 80. The 
lower Appellate Court has reduced the 
amount of damages decreed and the plaint- 
iff comes to this Court in second appeal. 

A preliminary objection is taken that no 
second cppeal lies under s. 102 of the Code 
of Civ.] Procedure and I think that objec- 
tion is well-founded. I have already stated 
that the suitis of a nature cognizable by a 
Court of Small Causes and the value of the 
subject-matter of the original suit was less 
than Rs. 500. The appellant was himself 
doubtful whether asecond appeal lay, and, 
therefore, asked that if no appeal lay the 
appeal should be treated as an application 
for revision. I, therefore, treat the case ac- 
cordingly as being an application for revi- 
sion under s. 115. It is argued that it should 
be treated as revisable under s. 25 of the 
Provincial Small Cause Courts Act, but 
that provision clearly does not apply. The 
decision whichis being challenged is the 
decision of the learned District Judge in ap- 
peal and the provisions of s. 25 of the Small 
Cause Courts Act certainly would not apply 
to the present case. 

I think there is nothing in this case which 
willmake the decision of the Court below 
revisable under s. 115. The learned Advo- 
cate for the plaintiff points out the hardship 
that he has suffered by only getting a re- 
fund of the nazarana but no damages 
although he has suffered lossin beginning to 
construct the building. It might be possible 
for this Court 10 take a different view re- 
garding tke amount of damages to 
which the plaintiff is entitled but it is im- 
possible to interfere in revision. The Court 
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below exercised its discretion in the matter 
and whether the discretion was rightly or 
wrongly exercised there is certainly no 
illegality or material irregularity so as to 
bring the case within the purview of s. 115. 
I, therefore, dismiss the application with 


costs. 


D. Application dismissed. 





PESHAWAR JUDICIAL COMMIS- 
_ SIONER’S COURT 
First Civil Appeals Nos. 216/166 of 1935. 
June 26, 193 
MIDDLETON, J.C. AND MIR Auman, A. J. O. 
Lala SANT LALL AND otagrs—PLAINTIFes 
——A PPELLANTS 
VETSUS 
Mian FEROZ SHAH AND OTHERS 
— DEFEN DANTS— RESPONDENTS 

Oivil Procedure Code (Act V of 1908), O. XXI, 
r. 63—Attachment and sale of property—Suit for 
decluration under O. XXI, r. 63, that property be- 
longs to plaintiff—Cause of action for suit, when 
ariges—Decree-holder, if necessary party to suit. 

In a suit for declaration that the property which 
was attached and sold in execution of a decree, be- 
longs to ths plaintiffs and isnot liable to be attach- 
ed and sold, the cause of action is the attachment, 
The decree-holder is a nec2ssary party to the suit to 
enable adjudication of the maja question involved 
in the sait. Shatboo Naruin Singh v. Mudden Ally 
(7), distinguished, Subberaya Mudaliar v. Kanda- 
swami Mudali (1), Dora Swami Pillai v. Muthusami 
Moopan (2), Bhola Sunder v. Madho Prasadsao (3), 
Tulsidas v. Shivdat (4), Gur Narain v. Ram Narain 
(5)enl Syud Abdul Haq v. Syud Ambur Ali (6), 
referred to. 

Ir’. Cc. A. against an order of the Sub- 
Judge, First Class, Peshawar, dated July 4, 
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Mr. Moolchand, for the Appellants. 

Messrs. S. Mohammad Aurangzeb Khan 
and P. Raghunath, for the Respondents. 

Middleton, 4. C.—In execution of a dec- 
ree against respondente Nos. 2,3 and 4, the 
Peoples Bank of Norther India, Ltd., attach- 
ed and brought to auction the property 
which is now in suit. The appellants object- 
ed in the executing Court claiming that this 
property belonged to them and not to the 
judgment-debtors. Their objection was dis- 
missed and they then brought the present suit 
for a declaration under the provisions of 
O. XXI, r. 63, Civil Procedure Code; that 
the suit property belongs to them and is not 
liable to attachment and sale in execution 
of the decree. 

During the pendency of this suit the High 
Court of Judicature at Lahore passed a 
winding up order against the Peoples Bank 
and in consequence the plaintiffs applied 
upon June 4, 1935, for grant of time in order 
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to obtain permission of that Court ander 
s. 171, Companies Act, to continue the suit. 
The plaintiffs were granted time, but upon 
the adjourned date of hearing, namely 
July 5, 1935, failed to prcduce prcof that 
they had presented an application for grant 
of a certificate. The trial Court thereupon 
passed an'order dismissing the suit with 
costs under O. XVII, T. 3, Civil Procedure 
Code. The plaintiffs appealed against this 
order impleading all the parties in the suit. 
Their Counre!, however, to whom the memo- 
randum of ‘appeal had been returned for the 
removal cf: certain defects, struck out the 
Peoples Bank from the respondenis and 
prayed that the appeal should, be treated 
as one against the remaining respondents 
alone, giving as his reason that an appli- 
cation to be allowed to prosecute the ap- 
peal under s. 171, Companies Act had been 
rejected by the Lahcre High Court. Sub- 
sequently and afterthe pericd cf limitation 
for appeal had expired the appellants ap- 
plied to be allowed to join the Peoples Bank 
as a respondent once more, but their appli- 
cation was'dismissed by order of this Court 
dated January 9, 1936. The eppeal is, there- 
fore, against the original judgment-debtors 
and their auction-purchaser and not against 
the original decree-holder. 

The suitis for a declaration that the pro- 
perity was not liable io attachment and 
sale in execution of ihe decree, and itis the 
attachment which gave the cause of action 
for this suit. Prima facie the suit is direct- 
ed against the decree-holder «cs well as 
against the auction-purcheser and the ques- 
tion arises whether the decree-holder is not 
a necessary partly in the appeal and whe- 
ther the appeal can proceed when he is not 
joined asa party. Counsel for the appel- 
lants has referred to the last paragraph in 
note 8cn ip. 2067 of the 1933 Edition of 
Chitaley’s Commentary on the Civil Proce- 
dure Code, the relevant portion of which is 


as follows : 

“If the properties are sold away in Court auction, 
it is not necessary toimplead the decree-holder. It 
a enough if ‘the auction-purchaser alone is implead- 
e 


In support .of this dictum tLe learned 
commentators referred to the following six 
cases: Subbaraya Mudaliar v, Kanda- 
swami Mudali, 70 Ind. Cas. 168 (1), Dora 
Swami Pillai v Muthuswamy Moopan (2), 
Bhola Sundar v. Madho Prasadsao 105 Ind. 
Gas. 799 (8), Tulsidas v: Shivdat, 103 Ind. 

(1) 70 Ind. Cas, 168; AI R 1923 Mad. 58:16 L W 
330; (1922) M W N 674; 32 M LT 124. 

2) 27 M 94; 13M L J 479. 
3 105 Ind. Cas. 799; A I R 1928 Nag. 65, 
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Cas. 763 (4), Gur Narain v. Ram Narain (5) 
and Syud Abdul Haq v. Syud Ambur Ali (6), 
and from amongst those rulings Counsel for 
the appellants has relied in particular upon 
Nos. 1, 3 and 4. We havenot-been able to 
consult the last two of the six rulings, but 
hare carefully considered the first four. In 
case No. 1, a Division Bench of the Madres 
High Court was considering a suit to reco- 
ver properly from an auction-purchaser, 
and held thatin such a suit the decree- 
helder was nota necessary pariy, though 
he could have been made a party, and in 
doing so referred to Shiboo Narain Singh v. 
Mudden Ally (7). Apparently the suit which 
led up to this order was not a declaratory 
suit under O. XXI, r. 63, and the only basis 
given for the finding was the Calentta case 
mentioned. In case No. 2 a Division Bench 
of the Madras High Court was dealing with 
a suit under s. 283, of the old Civil Prcce- 
dure Code, to which O. XXI, r. 63, now cor- 
responds. The question whether a deerce- 
holder wasa necessary party or not was not 
mentioned inthe judgment. The contest bhe- 
fore the Court was whether various auction- 
purchasers could be imp'teaded in one and 
the same sult, and it was held thatas the 
attachment was the cause of aclicn, the 
different purchasers of the attached proper- 
ty could be properly joined £s defendants 
in ihe same suit. The ruling, therefore, js 
totally irrelevant in respect of tke point 
now before us. The third case is one of the 
Judicial Commissioner's Court in Nagpur in 
which it was held that : 

“the decree-holder is not a necessary party to a 
suit by an unsuccessful objector against the auction- 
purchaser under OÌ XXI, r. 63, Civil Procedure Code, 


where possession of the propertysold has been de~ 
livered to the auction-purchas:r.” 


This finding occurs in a brief paragraph 
at the end of the judgment in which it was 
stated that the plaintiff sought possession 
from ihe auction-purchaser on a claim of 
title and in which reference was made to 
Shiboo Narain Singh v. Mudden Ally (7). 
We have not been able to appreciate the 
remark regarding possession, as there does 
not appear to have been any suit for pos- 
session beforé the Court; but here again 
we note that the decision is based upon the 
former Calcutta 1uling alone. Case No. 4was 
before a Division Bench of the Lahore High 
Court where it was held that the decree- 
holder is not a necessary party toa claim- 
ant’s acticn under O. XXI, r. 63, Civil Pros 
cedure Ucde, though he may be made a party 

(£ 103 Ind. Cus. 763; A IR 1927 Lah, 631. 

(5 10083. . 

(6) 8 W R 422, 

7) 706089 CLR8, 
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in such a suit for recovery of possession 
from an auction-purchaser. This finding 
wis: based entirely upon the finding in the 
Madras case which we have mentioned 
above as case No.1. In thefour judgments 
mentioned above, we have been unable to 
find any discussion of first principles on the 
point whichis now before us, and in each 


of the cases which deals with that point we ` 


are referred to Shiboo Narain Singh v. Mud- 
den Ally (7). In that the Divisicn Bench of 
the Calcutta High Court was considering the 
question whether a suit by a claimant to re- 
cover goods sold to an auction-purchaser in 
execution of a decree could be brought in 
a Small Cause Court. The learned Judges 
observed that s. 283, Civil Procedure Code 
(now O. XXI, r. 63) enables a party against 
whom an order has been made in execution 
proceedings to bring a suit to establish his 
rights whatever they may be, but it says 
nothing as to the natureof the suit or the 
Court in which it is to be brought, and 
added that whether such a suit should be 
brought in a Small Cause Court depended 
upon the nature of the claim andthe right 
which the claimant sought to enforce la'er 
on, the learned Judges observed : 

“A person whose goods are illegally sold under an 
execution does not lose his right to them, although he 
may have claimed them unsuccessfully in the execu- 
tion proceedings. He may follow them into the hands 
of the purchaser or any other person, and sue for them 
or their value without reference to anything which 
has taken place in the execution proceedings, except 
that, under Art. 11, Limitation Act, he must bring 
his suit within a year from the time when the ad- 
verse order in the execution proceedings was made.” 

- Clearly the actual suit was one for pos- 
session of gocds or for payment of their 
value and was not a declaratory suit direct- 
ed against attachment. We, therefore, find 
thatthe sole basis for the subsequent deci- 
sions wasa finding of the Calcutta High 
Court in relation to asuit which was net a 
declaratory suit, but which was one for 
goods or their value. In the present case 
the suit is declaratory suit and, as held in 
Dora Swami Piilai v. Muthusami Moopan 
(2), the cause of action in such a suit is the 
attachment. Ifa declaration be granted in 
favour of the plaintiffs against the auction- 
purchaser, the latter will immediately be 
entitled to sue the decree-holder for the re- 
turn of the auction money. The decree- 
holder not being a party in this appeal, 
there would be no question of res judicata 
in that subsequent suit, but the decree-hol- 
der would be obliged to resist the conclu- 
sion arrived at in this suit to which he is 
not a party, and the Court in which the suit 
“was brought, could not grant relief without 
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traversing the orders given inthe present 
suit. We hold, therefore, that the inclusion 
of the Peoples Bank of Northern India as 
respondentin appealis necess_ry to enable 
adjudication of the main question involv- 
edin the suit. As that Bank is not 
now impleaded as a party, it is im- 
possible to adjudicate in the suit orin the 
appeal, and accordingly we must dismiss the 
appeal now before us. We allow cosis to the 
respondenisin the ordinary course, but rea- 
lising the difficulties in which the appellants 
have been placed, we assess Pleader’s fee 
at the minimum sum of Rs. 150. 
N. Appeal dismissed. 
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LIQUIDATION) Tarouca T. N. 


SRIVASTAVA, OFFICIAL LIQUIDATOR 

Companies Act (VII of 1913), ss. 120, 109—D is- 
trict Judge passing order under s. 120, whether can 
review it—Civil Procedure Code (Act V of 19083, s. 141 
—Inherent powers, whether can be exercised in this 
respect—Mortgage by company not registered ac- 
cording to s. 109, within time — Company going into 
liquidation —Time, if can be extended under s. 120. 

The District Judge when he passes an order under 
g. 120 of the Companies Act, actsas a Court cf Civil 
Jurisdiction. Section 141 of the Code of Civil Pro- 
cedure provides that the procedure provided in this 
Code in regard to suits shall be followed as far as it 
can be made applicable in all proceedings in any 
Court of civil jurisdiction. Therefore, the District 
Judge is competent to raview his order passed under 
s. 120, Companies Act. Apart from this he has in- 
herent power to vacate his previous order if he con- 
siders it necessary for the ends of justics todo so, 
Baijnath Ram Goenka v. Nand Kumar Singh (1), 
distinguished. 

Section 109, Companies Act, provides that a moit- 
gage by company shall “bə void against the Liquida- 
tor and any creditor of the company” unless it has 
been registered in accordance with the provisions of 
that section. Section 120 allows the Court discretion 
to extend time on such termsand conditions as seem 
tothe Court just and expedient. The result of an 
order of winding up isto make the creditors entitled 
to a rateable share in all the property of the company 
as it exists at the date of the winding up order. The 
effect of an order extending time in such a case would 
obviously be to reducz the property availableto the 
creditois. Ibis for this reason that such transfers 
have been declared void against the Liquidator and 
creditors of the company. For the same reason it 
would be unjust to the creditors to grant any extens 
sion after the company has gone into liquidation 

{English case-law referred to.| 


Messrs. M. Wasim and Bishambhar Nath 
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the Official Liquidator of the Dinshaw Bank 
for permission to sell house Ño. 3-A, Butler 
Road, Lucknow, belonging to the Bank free 
of the encumbrance of the Chartered Bank 
of India, Australia and China under the 
mortgage, deed, dated March 5, 1934. Notice 
was issued tothe Chartered Bank to show 
cause why the application should not be 
granted. Mr. Wasim has appeared cn- 
behalf of the Chartered Bank and has filed 
an application stating his objections 
against the applicaticn ofthe Liquidator. 
He has also filed a separate application 
under ss. 120 and 234 of the Indian Com- 
panies Act praying for extension of the time 
fixed for registration under s. 109 cf the 
Companies Act, and in the alternative 
claiming to be treated as a preferential 
creditor. 


The facts which have led tothe making of 
these applications are not in dispute. The 
house in:question was purchased by the 
Dinshaw Kank which will hereafter be re- 


ferred to as the company. On March 5, 1934, - 


the Company executed a mortgage deed in 
favour of the Chartered Bank of India, 
Australia and China, Cawnpore Branch in 
respect of the said house. The deed was 
registered under the Registration Act but no 
steps were taken to get it registered with 
the Registrar of Joint Stock Companies as 
required, by s. 109 of the Indian Com- 
panies Act. The Company went into liqui- 
dation in October 1935. Thereafter the 
Official Liquidator wrote tothe Charter- 
ed Bank, Cawnpore inquiring if their mort- 
gage had been registered under s. 109 of the 
Companies Act. After the receipt of this 
letter the Chartered Bank made an applica- 
tion to the District Judge, Cawnpore under 
s. 120 of the Companies Act thatthe time 
for registration be extended. This ap- 
plication was granted ex parte on Novem- 
ber 29, 1935, without any notice being 
issued to the Liquidator. 
of this order the Chartered Bank filed neces- 
sary particulars before the Registrar, Joint 
Stock Companies and the Registrar granted 
a certificate under s. 114 of the Indian Com- 
panies Acton December 3, 1935. As soon 
as the Liquidator was informed of this he 
moved the District Judge, Cawnpore to set 
aside his crder granting extension. The 
District. Judge on April 13, 1936, granted 
the Liquidators application and recalled 
his order, dated November 29,1936. Sub- 
sequent to this the Registrar, Joint Company 
also on the motion of the Official Liquidator, 
cancelled the certificate which had been ` 
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granted by him under s. 114 of the Com- 
panies Act. 

Mr. Wasim has, in the first place, token his 
stand onthe order of the District Judge 
dated November 29, 1935. Hehas argued 
that there is no provision for review in the 
Indian Companies Act and that the Dist- 
rict Judge had, therefore, no authority to 
recall his order. Iam of opinicn that the 
argument has no substance. There can be 
no doubt thatthe District Judge, when he 
passed the order under s. 120 of the Com- 
panies Act was acting as a Courtof Civil 
Jurisdiction. Section 141 of the Code of 
Civil Procedure provides that the procedure 
provided in this Code in regard to suits 
shall be followed as far as it can be made 
applicable in all proceedings in any Court 
of Civil Jurisdiction. I am, therefore, of 
opinion that the District Judge was compe- 
tent to review bis earlier order. Apartfrom 
this Ihave no doubt that he hed inherent 
power to vacate his previous order if he con- 
sidered it necessary for the ends of justice 
todoso. The District Judge in his order 
has statedin detail ihe circumstances in 
which he was persuaded to pass that order 
exparie. It seems clear that the faet of 
the Company having gone into liquidation 
was deliberately concealed: from him and 
the order was obtained without all the 
material facts being brought to his notice. 
Reliance was Placed in this connection on 
the decision of their Lordships of the 
Judicial Committee in Baijnath Ram 
Goenka v, Nand Kumar Singh, 40 I. A. 54 
(1) in which it was held that the Commission- 
er -exercising jurisdiction under the Bengal 
Land Revenue Act, 1868, had no p:wer to 
review his order. It may be mentioned 
that similarly ıt has been held that Courts 
of Revenue exercising jurisdiction under the 
U.P. Land Revenue Act, have no power of 
review. On the contrary it has been held 
that the same Couris exercising jurisdic- 
tion under the Oudh Rent Act can review 
their orders because under s.135 of the 
Oudh Rent Act the provisions of the Code 
of Civil Procedure have been made applic- 
able to preeceedings under the Rent Act. 
In my.opinion, therefore, the ruling in 
Baijnath Ram Goenka v. Nand Kumar 
Singh, 401. A 54 (1) cannot apply to the 
present case inasmuch as the order pass- 
ed by the District Judge under s. 120 was 
in the exercise of his powers as a Court of 
Civil Jurisdiction, and was as such subject 

(1) 40 LA 54; 18 Ind. Cas 956;170 W N 485; 13 


M L T 487;17 O L J 583; 15 Bom, I: R 500; 400 562: 
(1913) M W N 553 (PO) PARU aD 
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to the provisions of the Code of Civil Pro- 
cedure. 

It was also pointed out that although the 
District Judge cf Cawnpore had no jurisdic» 
tion to pass any order under s. 120 in this 
case, yet the defect of jurisdiction was 
cured by tke provisions of s, 3, sub-s. (3) 
of the Companies Act. No question of 
Jurisdiction or of validity of the aforesaid 
order arises when the order has already 
been vacated and does not exist any longer. 
Reference was also made tos. 114 of the 
Companies Act and it was argued that 
the certificate given by the Registrar of 
Co-operative Societies was conclusive evi- 
dence that the requirements of s. 109 to 
112 as to registration have been complied 
with. The argument is fallacious in the 
_ first place because the certificate nolonger 
exists having been cancelled by the Regis- 
tirar when it was brought to his notice that 
the order, dated November 29, 1935, had 
been recalled by the District J udge. In 
the secund place even if it were taken as 
evidence of the formalities prescribed by 
s. 109 having been complied with, there 
can be no doubt that the regisiration was 
madelong after 2! days after the date of 
the morigage. 
Judge extending this period having been 
vacated, it follows that even though the form 
of procedure laid down in s. 109 may have 
been complied . with yet there was no valid 
registration within the prescribed time. 

Next it was argued that I should extend 
ihe time now in the exercise of my power 
under s. 120 of the Companies Act. There 
is no doubt that the Chartered Bank has 
obteined the mortgage and presumably 
advanced money underit. I am also pre- 

pared to believe that it was due only to 
eae of law that the document was not 
presented for registration unders, 109 with- 
in the prescribed time. Bat I regret that 
in spite of my sympathies being “entirely 
with the Chartered Bank I find myself 
powerless to accede tothe request for ex- 
tension of time at this stage. Sections 14 
and 15 of Companies Act, 1900 (63 & 64 
Victoria G. 48) correspond toss. 109 and 
120, respectively, of the Indian Companies 
Act. In Inre J oplin Brewery Co., (1902) 
1Ch. 79 (2) it was held that under s. 14 
of the Companies Act, 1900, a security if 
not registered within a given time is void 
as against the Liquidator and any creditcr 
of the Company. It was, therefore, crdered 
that an order extending time under s. 15 


(2) (1902) 1 Ch. 79; 71 LJ Ch, 21; 85 L T 411; 50 
VW R75; 8 Manson 426, 
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ought to contain the words’ 

“but that this order be without prejudica to the 
rights of parties acquired prior to the time when 
such debentures shall be actually registered”, 

In another case in the Same volure 
Inre Spiral Globe Co, (1932) 1 Ch. 396 
(3) the same principle was affirmed. The 
following observations made in this case 
may be usefully quoted: 

“But the principle of’ the cases before referred to 
is not limited to its application to those cases in 
which the ownership of or property in goods or 
chattels has actually changed; it extends, in my 
judgment to casesin which the rights of third per- 
sons have actually accrued and which would be pre- 
judicially affected if registration were allowed with- 
out saving and protecting those rights. Upon a 
winding-up the rights of the whole body of the 
Company's creditors have intervened, and ths position 
of the Liquidator, and through him of all the 
general creditors of the Company, would now be very 
much prejudiced if thetime for registration were 
unconditionally extended, The Company being now 
in ‘liquidation, the difficulty cannot be avoided by 
issuing fresh debentures. The order will, therefore, 
be made, but with the addition of the wordy before- 
mentioned.” 

The same principle was laid down in 
In re Anglo-Oriental Carp:t Manufactur- 
ing Co., (1903) ) 1 Oh. p.914 (4). It was held 
that in such acase the debenture-holders 
are precluded from setting up their de- 
bentures as against any creditors of the 
Company existing at the time of passing of 
the resolution for winding-up. The reason 
of this was stated to be that 

“On the winding-up commencing every creditor 
hada righttosay so much percent, of the assets 
belong to me in due course of liquidation.” 

In the In re Ehrmann Brothers, Limited, 
(1906) 2 Ch. 697 (5) also shows that where a 
winding-up has intervened extension can- 
not be allowed so as to prejudice the 
creditors of the Company. 

Mr. Wasim has on the other hand relied 
on the decisions in In re Abraham & Suns, 
(1902) 1 Ch. 695 (6), In re M.I. G. Trust, 
Ltd., (1933) 1 Ch. 542 (7) and Ram Narain 
v. Radha Kishen, 571. A. 76 (8). — - 

The first of these cases is really against 
him. It was held in this case that ifa “wind- 
ing-up has commenced an order containing 
eyen the usual words such as thoss inserted 


oe (1902) 1 Ch. 3986; 711; J Ch. 128; 85 L T 778; 50 

V R187: 9 Manson 52, 

w (1903) 1 Ch. 914;72L J Oh. 458; 88 L T 391; 51 

W R 634; 10 Manson 207. 

wan (1908) 2 Ch. 697; 15 L J Ch. 817; 95 L T 664; 13 

ansod duc; 22 T LR7 734, 

wo (1902) 1 Uh. 685; 71 LJCA 307; 86 L T290; 50 

W R284; 9 Manson 176. 

(7) (193: 3) 1 Ch. 542; 102 aa Oh. 179; (1933) B & CR 
91: fein 56; 49 TLR 2 

(8) 571A 76: 122 Ind. oe 25; A I R1930 P C66; 
(1930) AL J 190; Ind. Rul, (1930) P © 105; 31 L W 407; . 
82 Bom. L R 544; TOWN 305; 34 Ow N 597; 52 G 
LJ 26; 5Luck ide MLJ 540 (P O). ; 
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in the ordér made in the cese of In ře 
Joplin Brewery Co. (1902) 1 Ch. 79 (2) 
above referred to-could not do anybody 
any good and would ‘be quite useless. 
i In the second case it was held that the 
usual proviso added toan order for extension 
of time for registration namely that the order 
is to be without prejudice to the rights of 
parties acquired prior to the date of actual 
registration only protects creditors who have 
acquired security on the property, the sub- 
ject-matter of the charge and that the Court 
will not insert in the order any terms for 
the protection of unsecured creditors of the 
Company. | But it was added that these 
observations have no application to a case 
in which the extension is applied for after 
an order for winding-up has been made. . 

The third! case also is not in point because 
there was no question about the rights of 
creditors of a company under liquidation. 


Apart from the case-law the language of 
8. 109 also seems to be quite clear. It pro- 


vides that a mortgage like the present shall ` 
“be void against the Liquidator and any ` 


creditor of the Company” unless it has been 
registered in accordance with the provisions 


of that section. Section 120 allows the Court > 


discretion to extend time on such terms and 
conditions as seem to the Oourt just and ex- 
pedient. The result of an order of winding- 
up is to make the creditors entitled toa 


rateable share in all the property of the ` 
Company as it exists at the date of the - 
winding-up order. The effect of an order“ 
extending ‘time in such: a case would - 


obviously be to reduce the property avail- 
able -tothe creditors. It is for this reason 
that such transfers have been declared 


void against the Liquidator and creditors ` 


of the Company. For the same reason it 


would be unjust to the creditors to grant. 
any extension after the Company has gone. 


into liquidation. I am, therefore, of opinion 
that no extension of time can be granted 
at this stage. 


Lastly it was argued that at any tate the 


Chartered Bank may be ranked as a per-. 
I have no doubt that- 


ferential creditor. 
though the Bank’s mortgage is not enfor- 
cible in the liquidation proceedings yet 
they should be treated as creditors of the 
Company to the extent of the loan advance- 


ed by them but the request made in this” 
behalt is at the present moment premature. : 


They must prove their claim when the 
schedule of creditors is being prepared. It 
is only after their 
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U LÖN V. BUARAMANIAN odbiiryvak (RANG) 


t claim as creditor has’ 
been admitted that-ihe question about their. 


957 


being treated as preferential creditors can 
be taken into consideration. 

The result, therefore, is that I allow the 
application of the Liquidator and grant him 
permission to sell the house in question, 
free of the encumbrance of the Chartered 
Bank. The application of the Chartered 
Bank for extension of time under s. 120 of, 
the Companies Act is dismissed. In the 
circumstances of the case I make no order 
as to costs. 

D. Appeal allowed. 


RANGOON HIGH COURT 
First Civil Appeal No. 26 of 1935 
June 9, 1936 
Roperts, O. J. AND Sparco, J. 
U LUN AND ANoTSER—APPELLANTS 


versus 
Vv. S. P. SUBRAMANIAN CHETTYAR 


FIRM~—REsPONDENTS 

Decree—Compromise decree-~Subsequent compro- 
mise decree in respect of previous consent decree— 
Effect—Mistake in first decree—W hether can 
fluence Court in interpreting subsequent decree. 

Where parties enter info a compromise in the 
matter ofa previous compromise decree, the pre- 


vious decree must be taken to have been dead. The ` 


fact that a mistake was made during the previous 


- suit is nota matter which ought to influence the 


Court's decision in coming to a correct interpreta- 
tion of the terms of the compromise decree. 


F. C. A. against an order of the District 


Court, Henzada, dated December 14, 1935.. 


Mr. Tuh Aung, for the Appellants. 


Roberts, C.J—This is an'appeal from 


an order of the Additional District Judge 
of Henzada, dated December 34, 1935, 
whereby certain judgment-debtors U Lun 
and Ma Pwa, who are the appellants here, 
were directed to execute a sale deed accord- 
ing to the draft sale deed filed by the dec- 
ree-holder, V. S. P. Chettyar Firm, and to 
pay Rs. 100 to the decree-holder according 
tothe terms of a consent decree dated 
August 24,1935. The matter which is now 


proceedings. Two suits were brought, Nos. 


in- 


`“ 


< under review arose out of certain execution , 


9 and 11 of 1934, and referring tothe file | 


of the latter suit I find that a compromise 
was entered into,and upon tLe joint ap- 
plication of the parties a consent decree was 


passed in August 1935. Paragraph 1 of | 
the consent decree recited that the parties 


had compromised by mutual consent the 
subject-matter of suits Nos. Band 11 of 1934 
and para. 2 declared that the terms of the 
compromise were that “the defendant shall 
convey by a registered sale deed all th» 


mortgaged lands” in full satisfaction of > 
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the amounts claimed in hoth suits excepting 
two holdings of paddy land which’ were 
specifically excluded. Itso happened that 
ihe mortgagee was originally in possession 
of two holdings known as holding No, 253 
which was 59'12 acres in extent and hold- 
ing No. 254 measuring 2'26 acres, and these 
were paddy lands. The revenue authorities 
at one time amalgamated the stwo holdings 
und they are now described as holding 
No. 37. It is complained that the decrees 
holder has executed the decree against the 
whole of this area delimited as holding 
No. 37 by the Revenue Authorities, and the 
appellants seek to say that he ought only 
to execute itagainst that part of the area 
which was formerly holding No. 253 measur- 
ing 59°12 acres. — 

The learned Additional District Judge 
was impressed with the fact thatin Civil 
Suit No.9 the decree-holder had described 
the mortgaged lands as lands extending 
over the whole of this area, and this mis- 
take, if it was a mistake at the time, seems 
to have been assented to by the mortgagors. 
The Additional District Judge thought on 
the authority in Govindoss Krishnadoss v. 
Rajah of Karvetnagar (1), that the question 
of fact as :to the extent of the mortgage 
lands had been in some way decided by 
the Court, and the mortgagors having ap- 
peared to have acquiesced in it the matter 
could not be re-opened. The case cited by 
the learned Judge was no new authority for 
the old proposition that a person coming 
before the Courts cannot blow hot and 
cold or say one thing one day and the con- 
trary the next; but itis not an authority 
which is of any guidance as tothe facts of 
the present case. In our opinion when the 
parties entered into the compromise decree, 
the other decree must be taken to have 
been dead. We think that the defendants 
shall convey by registered sale deed all the 
lands which were actually mortgaged. and 
to ascertain that one must go to the original 
deed and find out from a reference to it 
whatlands the appellants ought now to 
convey. ‘The fact that a mistake was made 
during suit No. 9, when that suit together 
with suit No. 11 formed the subject-matter 
of a joint compromise and novation, is not 
a matter which ought to influene the Court's 
decision in coming toa correct interpreta- 
tion.of the terms of the compromise decree. 

In our opinion, therefore, this appeal 
must be allowed and the order of the lower 
Court set aside with costs three gold mohurs 


(1) ATR 1929 Mad. 404; 122 Ind. Oas, 519; Ind, 
Rul, (1930) Mad, 375, 
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and the objection of the appellants to the 
execution of the sale deed will be investi- 
gated. Necessary orders should be passed 
to ensure that the sale deed which they ex- 
ecute bears reference only tothat portion 
of the land now known as holding No. 37 
over which there was originally a mortgage 
of which the Chettyar Firm wasthe mort- 
gagee, and the mortgagors the present ap- 
pellants. 

Spargo, J.—I agree. 

N. Appeal all. wed. 





MADRAS HIGH COURT 
Civil Appeals Nos. 144 and 145 of 1934 
; November 26, 1235 
BEASLEY, C. J. AND STODART, J. 
V. M. KUMARASWAMI GOUNDAN - 
APPELLANT 
versus 
AYYA GOUNDAN AND OTHERS — 
RESPONDENTS 

Guardians and Wards Act (VIII of 1890), s. 39— 
Removal of guardian—Conditions—Fact that minor 
was of sufficient ageto express preference for one 
person over another—Whether sufficient reason for 
removal. 

The fact that the minor being about 19 years of 
age was sufficiently old to be able to express a pre- 
ference for one person over another for his gaardian- 
ship is not a reason for removal of a guardian. Courts 
removing guardians must, first of all, be satisfied 
that there are present one or more of the reasons for 
the removal of guardians set out in s. 39, Guardians 
and Wards Act, andshould expressly state what the 
reasons are which justify the order removing the 
guardian. 

C. A. against an order of the Sub-Judge, 
Coimbatore, dated November 21, 1933. 

Mr. T. B. Balagopal, for the Appellant. 

Mr. M. Krishna Bharathi, for the Res- 
pondents. 

Beasley, C. J.—These two appeals can 
be dealt with together. The appellant was 
appointed guardian of the person and pro- 
perty of the minor in March 1931, and 
thereafter the minor was in the custody 
of the appellant. Subsequently the minor 
seems to have run away, and at any rate 
gone through some sort of marriage with a 
young girl of sixteen which the learned 
Judge in the Court below describes as an 
invalid marriage. The present petition 
which originated in an attempt by the ap- 
pellant to recover custody of ihe minor 
resulted in an application’ for his removal 
from guardianship, and in:the affidavit it 
is stated that the appellant had been ill-trea- 
ting the minor. Beyond that affidavit and 
the evidence of the minor himself in Court, 
which is far from convincing, there was no 
other: evidence with regard to ill-treatment. 
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The appellant did not give evidence him- 
self or call any evidence; and he was re- 
moved from guardianship andthe present 
guardian was appointed instead. In mak- 
ing the order appointing the present guar- 
dian and removing the appellant, the ori- 
ginal guardian, the learned Judge referred 
to the statement made by the minor that 
he had been ill-treated but did not come to 
any finding whetever on that question. He 
proceeded to say that the minor being about 
19 years of age was sufficiently old to be 
able to express a preference for one per- 
son over another for his guardian. That 
of course is not a reason at all forthe re- 
moval of a guardian. The reasons for the 
removal of guardians are set out in s. 39, 
Guardians and Wards Act; and that cer- 
tainly is not one of them; and Courts remov- 
ing guardians must, first of all, be satisied 
that there are present one or more cf the 
reasons forthe removal of guardians set 
out in that section and should expressly 
state what ‘the reasons are which justify the 


order removing the guardian.. Here the. 


learned Judge has not given any reason for 
the removal of the appellant. It is left to 
be a matter of conjecture only that he was 
purporting, to remove the guardian by reas 
son of the gunrdian’s proved ill-treatment 
of the minor. But he does not say so. 

It was his duty to say so if that were his 
opinion upon the evidence. Asib is he has 
not given any finding which would justify 
the removal of the appellant, the guardian 
who had already been .appointed. That 
being so, it seems to me that the appellant 
ought not to have been removed. But it 
appears that the minor has either just be- 
come a major, or is about to become one, 
so that itis hardly necessary to make any 
order with regard to a change of guardian- 
ship. Either there is no longer a guardian 
needed by reason of the minor having be- 
come a major, or there is a very short 
period of minority left. It is, therefore, not 


necessarv to change the present guardian.’ 


But since the appellant, the original guar- 
dian, was removed without any good reason 
being assigned, the appellant will be 
entitled to his costs of one appeal (Appeal 
No. 144 of 1934). No order as-to costs in 
C. M. A. No. 145 of 1934. 

Stodart, J.--I agree with my Lord the 
Chief Justice. 


AN. Order accordingly. 
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ALLAHABAD HIGH COURT, 
Criminal Appeal No. 75 of 1936 

May 25, 1935 
ALLSOP AND Ganca NATH, Jd. 
JG WPEROR—APPELLANT 
versus 

“ BADALWA AND OTHERS— RESPONCENTS 

U. P. Opium Smoking Act (II of 1925), ss. 5, 9e- 
Magistrate issuing search warrant under s. 9- Trial 
by him—Trial, whether illegal. 

‘A presumption arises under s. 5 of the U P. Opium 
Smoking Act quite irrespective of the issue of a warrant 
of ssarch under s. 9 of the Act, so that, when a man is 
being tried for an offence under the Act, the question 
whether a warrant of ssarch was properly issued can 
never be relevant, and it follows that there is no reason 
why the Magistrate should ever be required to give 
evidence for the defence or for the prosecution. 

-Consequently where the Magistrates who had pre- 
viously issued a warrant of search under s. 9, tries 
the case, the trial does not become illegal. Moham- 
mad Ali Khan v. Emperor (3) and Cr. Ref. No. 77 of 
1936, relied on. Emperor v. Shyam Behari (1) and 
Emperor v. Raja Ram (2), distinguished. 

Cr. A. from an order of the Sessions 

Judge, Fatehpur, dated October 14, 1935. 

The Government Advocate, for the Crown. 
Messrs. A. P. Dube and J. K. Srivastava, 
forthe Respondents. l 


Judgment.—This is a Government ap- 
peal against the acquittal of five men who 
were charged with offences under ss. 6 and 
7, Opium Smoking Act. They were con- 
victed by the Magistrate and sentenced to 
various fines; Badalwa and Chandrika 
Prasad were also sentenced to simple im- 
prisonment for a period of one month. There 
was a previous conviclion against Chandri- 
ka Prasad. They appealed to the Sessions 
Judge who held thatthe facts were as 
found by the Magistrate but allowed the 
appeal and acquitted the appellants because 
he was of the opinion that the trial was 
illegal. His reason for so thinking was that 
the Magistrate who tried these men and 
convicted them had previously issued a 
warrant of search under s. 9, Opium Smok- 
ing Act, and it was in consequence of that 
search that these men had been found in 
the house of one of them together with 
apparatus for the smoking of opium. The 
learned Judge has relied upon -the case 
in Emperor v. Shyam Behari (1). That was a 
case under the Gambling Act in whicha 
learned Judge of this Court expressed the 
opinion that a Magistrate who had issued 
a warrant of search under the Act should 
not subsequently try the men who were 
arrested in consequence of that search, 
The facts of the case are not fully given 


(1) ATR 193} All, 987; 153 Ind, Cas, 146; (1994) 
Cr. Cas, 1805; 7 R A 450; 86 Or L J 298, 
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in the judgment and it is possible that 
the learned Judge was expressing bimself 
more widely than he intended; but if he 
meantto hid that it was always illegal 
fora Magistrate to try a case after he had 
issued a search warrant, we are respect- 
fully unable to agree. Emperor v. Shyam 
Behari (1), purported to follow an earlier 
case of the Lahore High (Court, namely, 
Empzror v. kaja Ram, 73 Ind. Gas. 521 (2). 
Ta that case no such general proposition was 
laid down. Ib was a case where a question 
arose whether a warrant issued under the 
Gambling Act was properly issued or not, 
and the learned Judge who decided the 
case cameto the conclusion that the Magis- 
trate who had issued the warrant should 
not have tried the accused because he 
was a possible witness owing to the fact 
that the question had arisen whether the 
warrant had been properly issued. We can 
understand that there may be cases of that 
kind where it is not advisable fora Magis- 
trate to try a case but it is quite a different 
thing to say that a Magistrate who issues a 
search warrant canin nocase legally try 
people who are charged with offences asa 
result of the search made. 

In another case of this Court, namely 
the case in Mohammad Ali Khan v. Emperor, 
27 Cr. L.J.783 (3), a learned Judge of this 
Court held that the mere fact that a Magis- 
trate had issued a search warrant under 
8.5; Gambling Act,didnot disqualify him 
from trying the case. One of us in a recent 
case, Criminal Reference No. 177 of 1936, 
took the same view. It has been suggested 
to us that the learned Magistrate should not 
have tried this case under the Opium Smok- 
ing Act because he had taken cognizance of 
it under the provisions of s. 190 (c), Orimi- 
nal-Procedure Code. We find that there 
is no force in this suggestion. The 
Excise Inspector had made a complaint 
in writing and it was on that complaint 
that the Magistrate took cognizance of the 
case, and he obviously did so under the 
provisions of s. 190 (a), Criminal Procedure 
Oodé. Wè may remark that there may be 
cases. under the Gambling Act where it is 
an important question whether the search 
warrant was properly issued because the 
issue of a search warrant under that Act 
gives’ rise- to a presumption against the 
accused. There is nothing of this kind 
under Opium Smoking Act. A presumption 


(2, 73 Ied. Cas, 521; A I R 1924 Lah. 247; 94 Or. Ld 
683; 5 Lah, L J 429, 7 

(3) 227 Or. L J: 788; 95 Ind, Cas4319;fA IR 1926 All, 
248,245 L J 568, B 
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arises under s.5 of the Act quite irrespec- 
tive of the issue of a warrant of search 
under s.9of the Act, sothat when a man. 
is being tried for an offence under the 
Act, the question whether a warant of 
search was properly issued can never be 
relevant, and it follows that there is no 
reason why the Magistrate should ever be’ 
required to give evidence for the defence 
or for the prosecution. We are satisfied 
that the trial was quite legal and ihe learn- 
ed Sessions Judge was wrong in acquitting 
the appeilants on the technical ground which 
he raised.j 

We have already remarked that the 
Magisirate and the Sessions Judge were 
both of opinion on the facts that the appel- 
lants were guilty. However, as the Sessions 
Judge did notactin accordance with that 
view, we have allowed Counsel io put the 
facts before us. -We find that there is the 
evidence of the Excise Inspector, a Sub-- 
Inspector of Police, a search witness and 
an approver that the five persons with whom ` 
we are concerned were in a room in 
Badalwa’s house and that there were pipes 
and other implements for smoking opium 
in the room and also some opium in the 
form of chandu. One of the accused at 
the trial confessed that the offence had been 
committed by him and the others. We 
have no doubt that this evidence is true. 
There are some witnesses for the defence 
whose statements we have examined, but: 
we think that they do not tell a probable 
story and we donot believe them. It has 
been argued that there is no evidence 
that the chandu or opium found was in fact- 
what the Excise Inspector says that it was. 
It ig alleged that the substance should have 
been submitted tothe Ohemical Examiner: 
for report. We can see no force in this 
argument. The Excise Inspectcr must 
have plenty of experience and must 
know asubstance of this kind when he 
sees it. The accused did not suggest that 
the substance was anything other than 
opium. Their defence was that it was not 
found at the place where the offence was 
alleged to have been committed. In our 
opinion allthe appellants are guilty. We 
are inclined to set aside the order of the 
learned Sessions Judge and restore that of 
the Magistrate, but we think that it was un- 
necessary for the Magistrate to send Chand- 
rika Prasad to prison. He was previously 
convicted as long ago as 1926 and we do not 
think tlat it is necessary that there should 
be any punisimcnut other than fine, 

We therefore allow this Government aps 
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peal, set aside the order of the Sessions 
Judge and restore the order of the Magis- 
trate, with this modification that Chan- 
drika Prasad is sentenced to a fine of 
Rs. 30 only instead of to a fine together 
with simple imprisonment for a period of 
one month. The opposite parties are 
allowed one month within which to pay 
the fines which have been imposed upon 
them. If the fines are not paid within 
that time, they shall undergo imprison- 
ment in default as the Magistrate has 
directed. Badalwa will serve out his sub- 
stantive sentence. 
D. Appeal allowed. 


= iS 


BOMBAY HIGH COURT 
Criminal Appeal No. 465 of 1935 
February 11, 1936 
Beaumont, ©. J. AND N. J. WADIA, J. 
EMPEROR—Prossouror 


veTSUS 
NAZARALLY V. NATTERWALA— 


Accussp. 

Electricity Act (ITX of 1910), s. 47—Electricity Rules 
of 1911, rr. 41,105, 107—Breach of rules under Act— 
5, 47, if applies—Owner of house with electric in- 
stallation charged for accident toworkman breaking 
wire with trowel and getting electrocuted—Owner, if 
pene ble under s. 47 or under r. 107~Scheme of the 

ct. 

Section 47, Electricity Act deals in terms with 
default in complying with any of the provisions of 
the Act, or with any order issued under it, or, in the 
case of a licensee, with any of the conditions of his 
license, but it does not deal with a breach of any of 
the rules made under the Act, 

The accused was the owner of a house in which an 
accident occurred. A contractor was employed to lay 
chunam in the house, and a workman employed by 
the contractor, in the course of his work, broke 
through the lead sheathing of an electric wire and 
the rebber,insulation by meansof ametal trowel 
which the ‘workman had in his hand, He thereby 
brought the trowel into contact with the electric wire, 
‘He was at the moment supporting himself by holding 
a pipe for gas, and the result was thathe was 
electrocuted and died. The accused was prosecuted 
under r, 41 read with r. 107, Electricity Rules, 1911. 
The prosecution urged that if thore is no rule impos- 
ing a penalty for a breachof r, 41, thena penalty can 
be imposed under s. 47: 

Held, that no penalty could be imposed under r. 47 
as that section was not intended to deal with breach- 
es of the rules. Further, the accused was not an 
owner within the meaning ofthe Act although he 
might be the owner of the defective wire in question, 
and rr. 105 and 107 imposed penalties on licensees 
and owners who were experts and hence no penalty 
iy beimposed on the accused for breach of the 
ru 


8. 

` Held, also that there was no rule providing a pen 
for breach of rules which might sae be NT 
a non-expert uaknowingly. 

- The Act is an extremely technical one and the pro- 
per performance of its requirements demands a 
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considerable amount of technical knowledge, and the 
scheme of the Act is not to impose penalties upon con- 
sumers or property owners for breaches of technical 
requirements of the Act except after an order requir- 
ing them tocomply with certain directions, and it is 
only the failure to obey such orders, and not the 
mere non-compliance with the rules, which is made 
punishable. 


Cr. A. against an order of the Chief 
Presidency Magistrate, Bombay. 

Mr. P. B. Shingne, for the Crown. 

Messrs. C. H. Carden Noad and B, J. 
Dhondi, for the Accused. 

Beaumont, C. J.—This is an appeal by 
the Government of Bombay against the 
acquittal of the accused by the Chief Presi- 
dency Magistrate for a breach of r. 41 of 
the rules made under the Indian Electricity 
Act, 1910, as subsequently amended. 

The accused is the owner of a house 
situate at Doctor Street, Bombay, and in 
July last an accident occurred in the house. 
It appears that a contractor was employed 
to lay chunam in the house, and a work- 
man employed by the contractor, in the 
course of his work, broke through the lead 
sheathing of an electric wire and the rubber 
insulation by means of a metal trowel which 


. the workman kad in his hand. He there- 


by brought the trowel into contact with 
the electric wire. He was at the moment 
supporting himself by holding a pipe for 
gas, and the result was that he was 
electrocuted and died. The learned Chief 
Presidency Magistrate has held as a fact 
that the earth wire connection in the electric 
supply line of the accused was defective - 
but he has not held that the accident wag 
due to the defect, andin the absence of 
any evidence or finding on the point, I am 
certainly not prepared to assume that a 
workman behaving as the workman did in 
this case, no doubt by carelessness and 
not by design, would not have been electro- 
cuted, whatever the condition of the electric 
supply-line might have been. However, it 
is admitted that the question whether the 
accident which occurred was due to the 
defect in the earth wire is really irrelevant 
because the prosecution allege that the 
accused is liable for the defect under tha 
rules irrespective of any ccnsequence which 
may have followed from that defect. The 
question to be determined turns on the con- 
struction of the Indian Electricity Act, 1910 
and the rules made thereunder. Section 37 
of the Act enables the Governor-General 
in Council to make rules dealing with 
various matters, amongst others, Providing 
for the protection of persons and property 
from injury by reason of contact with or 
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the proximify of or by reason of the de- 
fective or dangerous condition of any ap- 
p'iance or apparatus used in the genera- 
tion, transmission, supply or use of energy; 
and under sub-s. (4)ofs. 37,the Gover- 
nor-General in Council, in making any 
rule under the Act, mav direct that every 
breach thereof shall be punishable as 
therein provided. Section 38, sub-s. (4), 
provides that all rules made under s. 37 
shall be published in the Gazette of India, 
and on such publication shall have effect 
as if enacted in the Act. Then s. 47 
provides that whoever, in any case not 
already provided for by ss. 39 to 46 (both 
inclusive), makes default in complying 
with any ofthe provisions of the Act, or 
wilh any order issued under it, or, in the 
case of a licensee, with any of the conditions 
of his license, shall be punishable as there- 
in provided. 

The learned Government Plesder has 
argued that if there is no rule imposing a 
Penalty for a breach of r. 41, then a 
penalty can be imposed under s. 47; but 
in my opinion that is clearly not so. Sec- 
{ion 47 deals in terms with default in 
complying with any of tke provisions 
of the Act, or with any order issued 
under it, or, in the case of a licensee, 
with any of the conditions of his license, 
but it does not deal with a breach of any 
of the rules made under the Act. The 
learned Government Pleader has argued 
that inasmuch as the rules will have effect 
as if enacted in the Act, they should be 
treated as part of the Act. But clearly the 
rules are not part of the Act, and a provision 
giving them the same force as if they had 
been enacted by the Act does not make them 
so. It isto be noticed that when the legisla- 
ture intends to deal with breaches of the 
rules apart from the Act they say so. For 
example s. 34(2) (c) deals with an act 
not in accordance with the provisions of the 
Act or of any rule made thereunder and 
s. 429" (b) provides a penalty for a breach 
of the provisions of the Act or of the rales 
made thereunder. I have no doubt that 
the omission in s. 47 of any reference to 
a breach of the rules was deliberate, be- 
cause the legislature realized that the 
Governor-General had power in making 
rules to provide a penalty—an appropriate 
penalty—for the breach of the rules, and 
if he did: not desire to provide a penalty 
in any case, thenit would be wrong io 
impose 2 penalty in such case by the Act. 
In my opinion if the accused is to be liable 
for.a breach of r. 41, he must be rendered 


EMPEROR V. NAZARALLY (BOM.) 


165 10 


liable under one of the other rules. and not 
unders. 47 ofthe Act. Nowr. 41, which 
it is alleged that the accused has broken, 
is in these terms: 

“Every electric supply-line shall be maintained 
in a safe condition, as regards both electrical and 
mechanical conditions, by the person to whom the 
same belongs.” 


There is no definite finding by the 
learned Magistrate that the earth wire 
which is defective belonged to the accused, 
but I will assume that it did, and, there- 
fore, the obligation imposed by r. 41 ap- 
Plies to the accused. We then have to see 
Whether any penalty is provided for a 
breach of the obligation. Now penalties are 
provided by rr. 103 to 107, and I think 
the argument of the learned Counsel for 
the accused, that there is a definite policy 
underlying these penal rules, is right. 
The polizy seems to be in the first place 
to make licensees and owners who are ex- 
perts having or supposed to have some 
knowledge of the technical matters relating 
to electricity and the maintenance of 
electrical apparatus, Hable for breaches of 
ihe'rules. I should mention that an “owner” 
is defined under the rules as meaning a 
perscn (other than a licensee) generating, 
supplying, transmitting or using energy to 
whom any of the provisions of Part 3 of 
the Act apply. He is a sort of quasi-licensee; 
a person who is not a licensee, but he is 
authorized by Government under Part 3 
of the Act to supply energy. The present 
accused is not an owner within the mean- 
ing of the Act, although he may be 
the owner of the defective wire in ques- 
tion. Rules 105 and 107 impose penalties 
on licensees and owners (i.e. experts). 
Rules 106 and 106-A impose penalties on 
persons who are merely consumers, and not 
experts, and the policy with regard to them 
appears to be to penalise breaches of the 
rules which are deliberate and which any 
consumer can avoid. The rules, a breach 
of which is punishable under rr. 106 and 
106-A, are rr. 29 and 40-A, which deal res- 
pectitively with the breaking of a seal 
and the employment of experts only in the 
repair of electrical installations. 

These are rules which any non-expert 
consumer can observe. But there is no rule 
providing a penalty for breach of rules 
which might easily be broken by a none- 
expert unknowingly. Obviously it would 
be extremely difficult, if not impossible, for 
an ordinary consumer, with no knowledge 


of the ways of electricity or the sort of 
‘weaknesses in the supply lines or installa- 
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tions which are likely to occur, to comply 
strictly with r. 41,-and maintain all his 
electrical and mechanical appliance at all 
times in a safe condition. No doubt con- 
sumers will be well-advised, as far as pos- 
sible, to comply with r. 41 and to have 
their electrical supply-lines properly in- 
spected by experts. If they donot do so, 
they run the risk of having their buildings 
burnt down, or being exposed to an action 
for negligence, by somebody who is damag- 
ed by defective connection, though I do 
not mean to suggest that mere non-compli- 
ance with the rule would be evidence of 
negiigence. But to say that every breach 
of 1. 41 is to be punished, would be to 
impose a very serious liability upon mem- 
bers of the public who use electrical 
energy for heating or lighting. The con- 
sequences which the learned Government 
Pleader; has suggested would follow from 
our holding that there was no penalty 
imposed, for a breach of r. 41 seems to me 
not to be so serious as he suggests, because 
there are ample powers of inspection given 
to Government or to the licensee by the 
Act, and ifit is discovered that any elect- 
rical connection js in a dangerous condi- 
tion, notice can be given to the consumer 
and an order passed upon bim under 
s. 34 (2) of the Act, requiring him to 
remedy the defect: if he fails to obey the 
order, then penalties are imposed, if not 
by some special rule, then by s. 47 of the 
Act which covers failure to comply with 
orders made under the Act. In my opinion 
the learned Chief Presidency Magistrate 
was right in holding that, whether r. 41 
had been complied with or not, there was 
no penalty imposed for a breach of the 
‘rule. That being so, the prosecution fails 
and ihe appeal is dismissed. 

N. J. Wadia, J.—It was apparently 
admitted in the trial Court and was not 
disputed before us in the appeal that the 
supply-line which was found to be defective 
—and for the defect in which the accused 
was prosecuted—belonged to him. The 
prosecution originally was under r. 41 read 
with r. 107 of the Indian Electricity 
Rules 1911. The learned Magistrate held that 
r. 107 could not apply to the accused, he 
being neither a licensee nor an owner as 
defined in the Act; and itis not disputed 
that so far asr. 107 goes, the view taken 
by the learned Magistrate is correct. It 
is contended, however, that the act of the 
accused in not maintaining the earth wire 
connection in good order would amount 
to an offence under s. 47 of the Act. That 
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section provides penalties for default in 
complying with any of the provisions of 
the Act, or with any order issued under 
it, or, in the case of a licensee, with any 
of the conditions of his license. But the 
section makes no reference to deault in 
complying with the requirements of the 
rules framed under the Act. It is contended 
that under s. 38 (4) all rules made under 
the Act have effect as if enacted in the Act 
and, therefore, s. 47 must be held by im- 
plication to provide a penalty for breach 
of the rules also. Section 37, which gives 
the rule making power, provides expressly 
in sub-cl. (4) that the Governor-General 
in making the rules may provide penalties 
for their breach, and Chap. VI of the Rules 
does provide penalties for breaches of the 
rules not merely by licensees and owners 
and their agents and managers, but also in 
certain cases for breaches by consumers, 
as for instance, in rr. 106 and 106-A. On 
the other hand, while s. 47 of the Act makes 
no reference to defaulis in connection with 
the rules, there are some other sections 
which do provide penalties for breach of 
the rules, e. g. s. 42 (b) read with 
s. 34 (2) (e). It is clear, therefore, that 
the omission of any reference to lhe rules 
in s. 47 could not have been due to mere 
oversight orto the fact that the reference 
tothe Actins. 47 was intended to include 
the rules. The only inference we can draw 
from the fact that ss. 34 (2) (c) and 42 (b) 
of the Act expressly provide a penalty 
under certain conditions for a breach of 
the rules is that s. 47 was not intended 
to deal with breaches of the rules. The 
Act is an extremely technical one and the 
proper performance of its requirements 
demands a considerable amount of technical 
knowledge, and the scheme of the Act ap- 
pears to be not to impose penalties upon 
consumers or property-owners for breaches 
of technical requirements of the Act except 
after an order requiring them to comply 
with certain directions, andit is only the 
failure to obey such orders, and not the 
mere non-compliance with the rules, which 
is made punishable. Rule 4l explains on 
whom the responsibility for maintaining 
the supply-line in a safe condition rests, 
and if that duty is not satisfactorily carried 
out, s. 34(2) (e) lays down the remedy, viz. 
an order in writing from the Local Govern- 
ment specifying the matter complained of 
and requiring the owner of the supply- 
line to remedy it in such a manner as 
shall be specified. Admittedly no such order 
was issued in this case and the accused 
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cannot be held liable. to a penalty for a 
mere non-compliance with the requirements 
of r. 41. I agree that the appeal must 
be dismissed, 

-N Appeal dismissed. 


ea nace 


OUDH CHIEF COURT 
Criminal Appeal No. 261 of 1936 
September 21, 1936 
. NANAVUTTY AND ZIA-UL-HASAN, JJ. 
GAYA PRASAD AND OTHERS — APPELLANTS 
VETSUS f 
EMPEROR—RESPONDENT 
| Penal Code (Act XLV of 1860), s. 100—Whether 
grierous hurt must be caused before right of private 
defence of person comes in— Held, on facts, that accus- 
ed were entitled to benefit of s. 100. 

Scction 100 of the Penal Oude, dces not lay down 
that grievous hurt must be actually caused by the 
assailant before the right of private defence comes 
into play. All that the section lays down is that 
the person claiming the right of private defence 
must be under a bona fide apprehension or fear that 
death cr grievous hurt would otherwise be the con- 
consequence of the assault on him,ifhe does nct 
defend himself, 

Held, on evidence that the accused had the right 
of private defence of person against the decessed, 
who had not cnly put himse'f in the wrong by'steal- 
ing their mangoes but was also the fist to begin 
the attack by using his lathi on them and that they 
were entitled to the benefit of the provisicns of s. 100, 
Penal Code. 


Or. A. against an order of the Sessions 
Judge, Fyzabad, dated July 10, 1936. 

Dr. Jagat Narain and Mr. A, N. Mulla, 
for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This is an appeal againsta 
judgment of the learned Sessions Judge 
of Fyzabad, convicting the appellants 
Gaya Prasad, Baldeo Singh and Lalita of 
an offence under s. 304 of the Indian 
Penal Code, and sentencing Gaya Prasad 
and Baldeo Singh to transportation for 
life and Laltato three years’ rigorous im- 
prisonment. 

The story of the prosecution is briefly to 
the effect that about TA. m. onthe morn- 
ing of May 15, 1916, Hardwar Brahman 
had gone to village Kalyanpur to collect 
renis and that near the Gondwa Bagh he 
wes suddenly attacked by Gaya Prasad, 
Lalta Prasad and Baldeo Singh with Iathis. 
Iiardwar raised an alarm Thereupon 
Bijai Bahadur Tewari, Ambar Upadhyay, 
Fateh Bahadur and Durbijai Singh and 
many others reached the spot and then the 
assailants of Hardwar ran away. The report 
of this occurrence was made by Data Din 
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chaukidar. The eye-witnesses examined on 


behalf of the prosecution are P. W. No. 1 


Bijai Bahadur Tewari, P. W. No.2 Ambar 
Brahman andP. W. No.3 Thakur Durbijai 
Singh. Prosecution Witness No. 4 Ram 
Bakhsh Kori is a man, whose eyesight is 
so defective that he could not even re- 
cognise the features of the assessors, who 
were sitting in the Court of Session, when 
ke gave his evidence in that Court, and 
his evidence is worthless. Prosecution’ Wit- 
ness No. 5 Musammat Ram Dei is the widow 
of Hardwar. She is not an eye-witness of 
the occurrence. She merely deposed that 
her husband was sentenced for killing 
Gursaran to seven Years’ rigorous imprison- 
ment and that Gursaran was the maternal 
uncle of the accused Lalta. Prosecution 
Witness No. 6, Data Din is the chaukidar 
of Mendaikapurwa. He made the First Jn- 
formation Report but he is not an eye-witness 
of the occurrence. Whatever he stated 
therein was learnt by him from Ambar, 
Rijai Bahadur Tewari and Fateh Bahadur 
Singh. 

The story told by the three eye-witnesses, 
Bijai Bahadur Tewari, Ambar and Durbi- 
jai Singh, appears to us to be a rather 
garbled account of the occurrence. They 
do not state how the quarrel between the 
deceased and the ‘accused commenced and 
what was the immediate occasion for these 
men comingto blows, P. W. No.1, Bijai 
Bahadur, however, in cross-examination 
adn its that he saw some leaves of mango 
trees and some unripe mangoes. lying in 
the field close tothe mango grove of the 
accused. He further admits in cross-ex- 
amination that it is correct to say that the 
deceased Hardwar was the first to use his 
latki on the accused, Prosecution Witness 
No. 3, Durbijai Singh, has deposed that 
even after Hardwar had fallen down, the 
three accused continued to beat him with 
lathis while Hardwar lay on the ground. 
In cross-examination, however, he admits 
that he did not tell either the Sub-Inspector 
of Police or the Committing Magistrate that 
hs saw the accused beating Hardwar even 
after the latter had fallen down to the 
ground. The learned trial Judge rejects 
the evidence of this witness P. W.No. 3 
Durbijai Singh on this point, and we have 
no hesitation in agreeing with him on 
that point. 

On the other hand, the accused in their 
defence tell us a straightforward story of 
how the occurrence took place which resulted. 
in the death of Hardwar. They state that 
the mango grove .in which the fight took 
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place belonged to the accused Baldeo Singh 
who had ‘mortgaged it to Gaya Prasad, 
ihat Hardwar came that morning to this 
grove and began to pluck ithe mangoes. 
‘Thereupon Gaya Prasad and Baldeo Singh 
remonstrated with Hardwar and his plough- 
man Maharaj Din, who were taking away 
the mangoes, and upon this a verbal 
‘quarrel arose which resulted in a lathi 
‘fight which ended in the death of Har- 
dwar. The story ofthe accused is corro- 
borated by the evidence of D. W. No. 1 
‘Chhedi Singh, D. W. No. 2 Bhagwan Murai 
and D. W. No. 3 Parmeshwar -Brahman. 
We have no hesitation in accepting. ‘the 
version of the occurrence given by -the 
accused in their defence. It is a much 
m-re rational explanation of how the quarrel 
arose which resulted in the death cf 
Hardwar Brahman. It is to be noted that 
‘Hardwar Brahman is a man who accord- 
ing to the evidence of the prosecution 
witness, Data Din, chaukidar, was under 
‘Police surveillance. It is also admitted 
that tLe deceased Hardwar Brahman had 
some fourteen years ago committed the 
murder of Gursaran, the maternal uncle 
of the accused Lalta, and had been sen- 
‘tenced for that crime {to seven years’ 
rigorous imprisonment. He had been re- 
leased from jail some six or seven years 
‘before the present occurrance took place. 
It is clear, therefore, that the accused- 
appellants in the present case did not go 
out of their way to seek their revenge 
on Hardwar by committing his murder, but 
that the deceased himself by plucking the 
mangoes from the trees in the grove belong- 
ing to the accused gave them a legitimate 
‘ground for complaint against him, and when 
‘they remonstreted with him, it was the deceas- 
ed himself who began the lathi fight by 
striking the first blow as deposed to by 
P. W. No: 1, Bijai Bahadur. The learned 
trial Judge has also found thatthe accused 
had ke right of private defence of person 
but that in the exercise of their right 
of private defence they exceeded that 
right. In our opinion the accused in the 
circumstances of the present case are en- 
titled to the benefit of the provisions of 
s. 100 of the Indian Penal Code. Section 
100 of the Indian Penal Code runs as 
‘follows :— 

“The right of private defence of the body. ex- 
tends under the restrictions mentioned in the last 
preceding section, to the voluntary causing of death 
of any other harm to the assailent, if the offence 
which occasions the exercise of the right be of any 


of the descriptions hereinafter enumerated, namely: 
`~ First: Such an assault as may reasonably cause 
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the apprehensi yn that death will otherwise be 4 

consequence of such assault ; S 
Secondly; Such. an assault ss may reascnszly 


cause the apprehension that grievous hurt wil other- 
wise be the consequences of such assault.” 


The proved facts of this cxsse go to 
show that the deceased Hardwar Brahman 
who had been once convicted of culpable 
homicide and who was a bad character 
under the surveillance of the Police, de- 
liberately went on the morning of May 
16, 1936, to the grove belonging to. the 
accused and there with the help of “his 
ploughman Maharaj Din began to pluck 
the mangoes from the trees, and when the 
owner and mortgagee of the grove pro- 
tested against his high-handedness he at 
once aimed a lathi blow on Gaya Prasad. 
The evidence of the Superintendent of 
Sultanpur Jail shows that the appellant 
Gaya Prasad had a contusion 2"x#" on 
the outer aspect ofthe lower part of the 
left arm, which was caused by a blunt 
weapon like a lathi. Itis, therefore, clear 
that not only had the appellants reasonable 
apprehension that death or grievous ‘hurt 
would be caused to them but that actually 
hurt was caused to them, and in view 
of the fact that the deceased had’ once 
before actually killed outright Gursaran, 
a relation of one of the appellants, one 
may reasonably believe that they had yery 
serious apprehensions that the deceased 
Hardwar might cause the death of any 
one of them. We are, therefore, clearly 
of opinion that the appellanfs had the 
right of private defence of person against 
Hardwar Brahman, who had not only put 
himself in the wrong by stealing their 
mangoes but was also the first to begin 
the attack by using his lathi on them. 
The learned trial Judge writes in this con- 
nection as follows:-- 

“I know of no right of self-defence which en- 
titles three persons to commit such a murderous 


assault on one person becauss he was prepared and 
did use his lathi." 


In our opinion there were only two 
persons who took part in this fight with 
Hardwar and his ploughman, Maharaj Din, 
and they were Baldeo Singh and Gaya 
Prasad. In our opinion Lalta Brahman 
was not at all concerned in this fight. He 
is a resident of another village and he has 
been only included because he happens 
to be a relation of the other accused, 
The learned trial Judge seems to be of 
opinion that because the first blow aimed 
by Hardwar did not strike the bedy of 
Gaya Prasad that therefore Gaya Prasad 
and Baldeo Singh were not entitled to any 
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right of private defence of person. Section 
100 of the Indian Penal Code does not 
lay: down that grievous hurt must be 
actually caused by the assailant before 
ihe right of private defence comes into 
play. All that s. 100, Indian Penal Code, 
lays down is thatthe person claiming the 
right of private defence must be under 
a bona fide apprehension or fear that 
death or grievous hurt’ would otherwise 
he the consequence of the assault cn him 
if he does not defend himself. In the 
present case all the circumstances are in 
favour of the appellants Baldeo Singh and 
Gaya Prasad. They were dealing witha 
man who hed actually murdered their 
relative Gurearan. They knew that he 
was a man of violence and one whom the 
Police had under their surveillance. They 
had witnessed his high-handedness in bold- 
ly plucking the-fruit of the mango trees 
of their grove. They were themselves 
attacked in the first instance by him be- 
` fore they wielded their lathis in self-defence. 
In these circumstances it seems to us clear 
that the appellants are protected by the 
provisions cf s. 100 of the Indian Penal 
ode. The deceased has only to thank 
himself for the fale which ultimately over- 
took him. The learned Assistant Govern- 
ment Advocate has pointed cut that the 
deceased received a large number of in- 
juries but in a lathi fight of this nature 
one can never predicate as to which 
party would before the fight ends receive 
more injuries than the other. It must be 
remembered that the appellants Gaya 
Prasad and -Baldeo Singh were fighting for 
their Lives. They knew that if they did 
not defend themselves properly they ran 
a very great risk of being killed by Har- 
dwar. On the other hand, the ploughman 
Maharaj Din had no such motive either to 
protect Hardwar or to fight in real earnest- 
ness in defence of his master. If in 
these circumstances Gaya Prasad and 
Baldeo Singh inflicted many more injuries 
on the deceased Haridwar than the latter 
inflicted upon them, that would be no justi- 
fication for our depriving the appellants 
of their legitimate right of private defence 
of person. 

Tor the reasons given above we allow 
this appeal, set aside the convictions and 
sentences passed upon the appellants, 
acquit them of the offence charged and order 
their immediate release. 

D. Appeal allowed. 


OHARAN SINGH V. DIWAN SINGH (ALL) . 


"The plaintifs case was 
the defendant were cc-sharers of half and 
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ALLAHABAD HIGH COURT. 
First Civil Appeal No. 29 of 1933 
April 8, 1936 

HARRIES AND Ganea Nata, JJ. 

CHARAN SINGH-~-DerenpANT—APPELLANT 
VETSUS 
DIWAN SINGH anp aNoTHER—PLAINTIFFS 
-~—RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 89-- 
Co-sharers—Suit for share of profits—Article ap- 
plicable—Co-sharers deprived of use of profits due to 
appropriation by other co-sharer—Former whether 
entitled to compensation for loss. 

A suit b.-tween two co-sharers fora share of pro- 
fits realised by the co-sharer in possession, is gov- 
ee by Art. 120 and not by Art. 89, Limitation 

ct. 

Where some of the co-sharers have been deprived 
of the use and occupation of the land and of the use 
of the profits which they might bave derived from 
the land by the other co-sharer apprcpriat- 
ing the profits there is no reason why the former 
should not be compensatedfor the loss which they 
have suffered by their having been deprived of the 
use of the money which they would have made if 
the latter had not deprived them of the same. 


F. C. A. from a decision of the Sub-Judge, 
Meerut, dated October 11, 1932. ` 
Mr. Basudeva Mukergi, for the Appellant. 

Mr. Panna Lal, for the Respondents. 


Judgment.—This is a defendant's ap- 
peal and arises out cf a suit brought against 
him by the plaintiff-respondents for their 
share of profits for the years 1333F to 1338F. 
that they and 


half in the tenancy described in the plaint 
andthe defendant had been in possession 
over the whole of it and consequently they 
(the plaintiffs) were entitled to recover 
Rs. 3,682-2-0 for principal and Rs. 1,399-2-] 
for interest. The defendant coniended that 
the claim was time-barred and plaintiff was 
not entitled tointerest. The learned Sub- 
ordinate Judge found against the defendant 
and decreed the suit. The defendant has 
come here in appeal. 

The learned Counsel for the appellant 
argues that the plaintiffs share is not half, 
but is only a quarter. There was a liti- 
gation between the parties, and the Board 
of Revenue decided in that litigation that 
the parties’ share in the tenancy in dis- 
pute was half and half. Karan Singh who 
was also entitled toa share in the tenancy 
was not represented properly in that litiga- 
tion. He wasthen a minor. On coming of age 
Karan Singh filed a suit in 1932 in the Re- 
venue Court for his share in the tenancy. On 
August 13, 1934, the Board of Revenue has 
decided that Karan Singh’s share in the 
whole of the tenancy is half and the share 
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cf the plaintifis is only a quarter. The 
plaintiff-réspondenis were also parties to 
this case of Karan Singh and they are bound 
by the decision of the Board of Revenue. 
This decision was made by the Board of 
Revenue ‘after this appeal had been filed. 
The Board of Revenue decision was filed by 
the appellant with an application on July 
20, 1935, along with an affidavit showing 
all .the facts relating to the decision. A 
copy of the affidavit and the application was 
served on the learned Counsel of the respon- 
dents and no counter-affidavit has been 
filed by the respondents. 


This decision of the Board of Revenue 
settles the matter as regards the extent of 
the share of the plaintiff-respondents. 
Their share in the tenancy in dispute is only 
a quarter and consequently they are en- 
titled to claim profits for one-fourth share. 
It was urged by the learned Counsel for 


the appellant that suit for profits for more. 


than three years was time-barred. He relies 
on Art. 89 and he argues that it applies to 
the case. The question for consideration 
is which article applies to the present 
care. The suit is between to co-sharers for 
a share .of profits for which there is no 
article in the Limitation Act. Article $9 ap- 
plies toa suit of a principal against his 
agent for movable property received by 
the latter and not accounted for. In a suit 
for accounts by the principal against his 
agent a principal is not restricted to an ac- 
count merely for three years preceding the 
suit but is entitled to an account for the 
entire period without any bar oftime. The 
presentsuit is not one for accounting and 
Art. 89 does not apply to the present suit. 
Article 120, Sch.I, Limitation Act, apples. 


In Yerukolav. Yerukola (1), under similar 
circumstances it was held that the appro- 
priate article which would apply was Art. 


120. The same view was taken in Robert. 


Watson & Co.,Ltd v. Ram Chand Dutt (2). 
There some of the joint tenants of certain 
lands took the use and occupation of part 
of the joint lands to the exclusion of other 
joint tenants, who afterwards brought a 
suit for compensation for such use and or- 
cupaticn. It was held that the period of 
limitation for such a suit was governed by 
Art. 320, Limitation Act, and that therefore 
the plaintiffs were entitled to recover com- 
pensation for six years. In Midnapur Zamin- 


(1) 45 M 648; 71 Ind. Cas. 177; A I R 1922 Mad 
150; 42 M'L J 507; (1922) M W N 215; 30 M L T 279; 
15 L W{595 (F B). 

(2) 23 C 199, 
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dari Co., Ltd. v. Kumar Naresh Nerayan 
(3), aco-sharer in exe¢ution of a decree for 
recovery of joint possession was given 
symbolical possession under s. 264, Civil 
Procedure Code of 1882, on June 20, 1903, 
but having failed to obtain actual pos- 
session sued for partition and separate pos- 
session and for mesne profits on August 8, 
1912. Their Lordships ofthe Privy Council 
held that the claim for mesne profits was 
governed by Art. 120. The principle laid 
down by their Lordships of the Privy Council 
applies to the present case also because the 
suit is between co-sharers for profits realiz- 
ed by the co-sharer in possession. The 
learned Subordinate Judge has rightly held 
that the suit was governed by Art. 120 and 
was not time-barred. ; 

It was alsourged by the learned Counsel 
for the appellant that the plaintiffs were 
not entitled to any interest. The plaintiffs 
have been deprived of the use and occu- 
pation of the land and of the use of the 
profits which they might have derived from 
the land. The defendant has appropriated 
the profits and there is noreason why the 
plaintifis should not be compensated for the 
loss which they have suffered by their 
having been deprived by the defendant of 
the use of the money which they would have 
made ifthe defendant had not deprived 
them of thesame. It is, therefore, ordered 
that the appeal be partly allowed, the decree 
of the lower Court bé amended and the 
plaintiffs’ suit for Rs. 1,367-7-0, with future 
interest at 6 per cent. per annum, be dec- 
reed with proportionate costs in the Court 
below. In view of the fact that the plain- 
tiffs’ share has been reduced on account of a 
decision of the Board of Revenue which was 
made after the filing of the appeal tke 
parties shall bear their own costs in tke 
appeal. 

D. ; Appeal partly allowed. 
(3) 29 C W N 270; ATR 1925 PC 93 (1. 
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LAHORE HIGH COURT 


“Second Civil Appeal No. 2010 of 1935 


April 28, 1936 
TEK HAND, J. 
KASHI RAM-—-PLAINTIFF—-ÀAPPELLANT 
VETSUS 
DES RAJ—DEFENDANT—RESPONDENT 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 35, cl. Gi)—Scope 0f—Suit for recovery 
of money in respect of which offence under s. 379, 
Penal Code, is committed—Suit, if cognizable by 
Small Cause Court. us 
Clauge (ii), Art. 35, Provincial Small Cause Courts 


Roe 
. ‘988 
Act, applies even though the claim is restricted to 
-tho value of the property misappropriated or stolen 
and. does not in so many words include aclaim fo 
“compensation. . : 

A suit for recovery of the money in respect of 
which an offence under s. 379, Penal Code, had been 
committed, is an unclassed one and is excepted from 
„the jurisdiction of the Small Cause Court. Raghbir 
Singh v. Singh Ram (1), Uttam Prasadv. Kodai (2) 
and Deoki Rai v. Harakh Narain La} (3), relied on. 
© S. C. A. from the decree of the Senior Sub- 
‘Judge, Ambala, dated October 14, 1935. 

- Mr. Asa Ram Aggarwal, for the Appel- 
“lant.. ; -E 


- Judgment.—The plaintiff brought a suit 
for recovery of Rs. 300 on the allegation 
that this money had been stolen by his wife 
Musammat Shaman from his house and had 
been given to her paramour Des Raj de- 
‘fendant.' It was alleged that Des Raj had 
-handed over the money to his partner 
:Kapuria from whom it was taken possession 
of by the Police in the course of the in- 
vestigation in connection vith the murder 
of Maya Ram, brother of Des Raj. Kanshi 
:Ram plaintiff was suspected of this murder. 
-He was tried py the Sessions Judge and 
-convicted, but was acquitted on appeal by 
-the High Court. Under the orders of the 
Sessions Judge, the sum of Rs. 300 which 
‘had been recovered by the Police 
from Kapuria’ in the course of the investi- 
‘gation was ordered to be refunded to Des 
‘Raj on his furnishing security for refund 
in the event of its being held by a Civil 
Court to be the property of some other 
-person. The plaintiff accordingly brought 
this suit, alleging that it was his money 
-which had been stolen by his wife and 
given by her to Des Raj. Des Raj admitted 
-that the amount had been given to him by 
` -Musammat Shaman, wife of the plaintiff, 
-but stated that she had paid it in liquida- 
tion of the amount which he (defendant) 
had spent during the illness of Musammat 
Shaman and Des Raj. The trial Judge 
decreed the suit. The defendant appealed 
to the Senior Subordinate Judge who dis- 
agreeing with the conclusion ‘of the trial 
Judge dismissed the suit. 

The plaintiff has appealed and tke first 
contention raised on his behalf is that this 
suit was an unclassed one and therefore 
the appeal lay to the District Judge, and 
the Senior Subordinate Judge had no juris- 
diction to enterain and decide it. It ap- 
pears to me that this .contention is well 
founded and must prevail. On the llega- 
tion made in the plaint, the suit is really 
one for recovery: of the money in respect of 
which an offence under s. 379, Indian Penal 
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Code, had been committed.. This being 
so, it is excepted from the jurisdiction of 
the Small Cause Court under Art. 35, cl. (ii). 


It may be that the Rs. 300 which were 


‘made cver under orders of the Sessions 
Judge to Des Raj after the conclusion of the 
murder ease were not identical coins which 
had been stolen by Musammat Shaman 
from the plaintiff as alleged by him, but 
this circumstance is immaterial, for cl. (ii), 
Art. 35, has been held to apply even though 
the claim is restricted to the valus of the 
property misappropriated or stolen and 


“does not in so many words include a claim 


for compensation: See Raghbir Singh v. Singh 
Ram, 75 Ind. Cas. 928 (1), Uttam Prasad v, 
Kodai, 72 Ind. Cas. 916 (2) and Deokt Raz 
v. Harakh Narain Lal (3). The suit was 
therefore an unclassed one and its value 


‘being Rs. 300 the appeal lay to the District 
Judge, Lala Ram Kanwar, Senior Subordi- 


nate Judge, having been invested with 
powers to hear appealsin ‘unclassed suits” 
tothe extent of Rs. 100 only. This being 
so the decision of the learned Senior Sub- 
ordinate Judge was without jurisdiction 
and must be set aside. I accept the appeal, 
set aside the judgment and the decree 
of the learned Senior Subordinate Judge 


‘and order that the memorandum of appeal 


presented by Des Raj, defendant, be return- 
Senior Subordinate 
Judge for presentation in the Court-of the 
District Judge and disposal ‘in accordance 
with law. Court-fee on appeal will be re- 
funded; other costs will be costs in the cause. 
Appeal accepted. 


(1) 75 Ind, Cas, 928; A IR 1994 Lah. 668. | 
(2) 179 Ind, Gas. 916; AIR1923 Oudh 38; 260 6 


200; 90 &A LR 23. 
(3) 49 A 85; A IR 1926 All. 760; 97 Ind. Cas. 129; 


2t A LJ 1017. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Givil Revision Petition No. 41 of 1936 
July 21, 1936 ' 
MIDDLETON, J. C. anD MIR ABMAD, - - 
A. J. ©. Eo y 
ABDULLAH KHAN—JUDGMENT-DEBTOR— 
- PETITIONER , 


: VvETSUS 
Friem HARI CHAND-DAULAT RAM— 
Dscree-HOLDER—OprosITs PARTIES. 
Civil Procedure Code (Act V of 1908), ss. 151, 48—~ 
Inherent jurisdiction—Court, if can under s. 151 
restore application for execution on the ground that 
application is not competent being time- 
barred. a. e 
: The Courts have no inberent jurisdiction to restore 
an application for execution merely on the ground 
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that a fresh application is not competent on account 
of 12 years having elapsed since the decree was 
passed. Narayana Chettiar v. P, C. Muthu Chettiar 
(1) and Ritu Koer v. Alakhdeo Narain Singha (2), 
followed, Bholu v. Ram Lall (8) and Jaggat Sinha 
v. Rajpal Kaur (4), dissented from. 


O. R. P.! {Írom an order iof the Sub-Judge, 
First Class, Abbottabad, dated December 
23, 1935. l 

Mr. Kazi Rahmatulla, for ihe Petitioner. 
Mr. Krishan Lal, for the Opposite Parties, 
“Mir Ahmad, A. J. C.—¥irm known as Hari 
Chand Daulat Ram obtained a decree against 
Abdulla Khan on April 18, 1923. They were 
executing it and the last application was 
consigned to ihe record room on September 
3, 1935, on account of default of appear- 
ance on the part of the decree-holder. A 
petition was given by the decree-holder 
for restoration of ihe application which 
was’ accepted and Abdulla Khan has come 
up on revision to this Court. Counsel for 
the petitioner urges that the execution 
Judge had no jurisdiction to restore tke 
application. He argues that O. IX, Civil 
Procedure Code, does not apply and the 
Court could not restore the proceedings 
under s 15l, Civil Procedure Code. 
Counsel for respondent agrees that O. IX, 
Civil Procedure Code, does not ‘apply, but 
he urges,that the Court had inherent juris- 
diction under s. 151, Civil Procedure Code, 
to restore the application cx debito Justitie 
for the simple reason that 12 years had 
passed since the decree was made and no 
fresh application by the 
could now the entertained. There is a con- 
flict of opinion on the point raised in this 
case. The Madras and the Patna High 
Court ate of the view that s. 151, Civil 
Procedure Code, cannot be used in these 
circumstances: vide Narayana Chettiar v. 
P. C. Muthu Chettiar 97 Ind. Cas. 1008 (3), 
and Ritu Kuer v.Alakhdeo Narain Singh, 
47 Ind. Oas. 154 (2). On the other hand 
the Lahore and Oudh High Courts are in 
favour of using the provision when further 
execution application is barred by the 19 
year rule vide Bholu v. Ram Lal (3), and Jag- 
gat-Sinha v. Rajpal Kaur (4). 

. We have given the matter our careful 
consideration, and on taking into consi- 
deration the arguments for and against 
the proposition before us, we agree wiih 


(5797 Ind, Cas. 1008;'A-I'R 1926 Mad. 980; 50 M- 


67; 51 M L J 219; (1926) M W N’ 5905 aoe 

,(2):47 Ind. Cas, 154;, A IR 1918 Pat. 67;4PL J 
830; (1918) Pat. 265; 5P L W 208. 

‘(ay A I R1921 Lah. 67; 60 Ind. Cas, 720; 2 Lah. 
63; 64 P D R1921; 2 U PL RL) 29, | 
yb A IR 1928 Oudh 478; 114 Ind,-Cas, 128,5 0 W 
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the Madras and the Patna view. The chief 
point on which the learned Counsel for the 
respondent takes astand is that his chent 
has got no remedy left now _ by , the 
operation ofs. 48, Civil Procedure Code, 
and that itis incumbent on the Courts to 
help him under s.151, Civil Proce lure 
Cede, out of the difficulty. There is a 


fallacy in this argument. His client has’ 
no doubt a remedy, viz., to present a 
fresh petition for execution, but that 


remedy is barred by the rule of limitation 
contained in s. 48, Civil Procedure Code.’ 
In effect, therefore, the learned Counsel 
is asking this Court to use its inherent 
jurisdiction to render the effect of s. 48, 
Civil Procedure Code, nugatory. Now, 
s. 151, Civil Procedure Code, was never 
made with this intention. In every case 
in which the law of limitation steps in 
debars a relief which otherwise is open to 
a party, the person concerned suffers, 
hardship. But could it be legitimately 
said that the provisions of s. 151, Civil 
Procedure Code, authorise a Court to relieve 
against all the restrictions provided by 
the Limitation Act? If it cannot, ‘then 
what isthe justification for the use of 
s. 151, Civil Procedure Code, to relieve a 
party from the evil effects of s. 48, 
Civil Prcecedure Code, in particular. For 
these reasons we hold that the Couris 
have no inherent jurisdiction to restore 
an application for execution merely on 
the ground that a fresh application is not 


competent on, account of 12 years having 


elapsed since the decree was passed. We 
accept the petition, set aside the order 
of the execution Judge and dismiss the . 
application. for restoration of execution 
proceedings. The petitioner shall have his 
costs. Pleader’s fèe Rs. 16. 


NL ' Petition accepled. 


OUDH CHIEF COURT 
Second Civil Appeal No. 375 of 1934 - 
D September 17, 1936 
_ .rivastava, A. C. J. AND SMITH, Jd. 
Pt, SUKHNANDAN PRASAD SHUKLA © 
os -—-PLAINTIFE-—APPELLANT 
paces. a VETSUS 
_- Raja AHMAD ALI KHAN — DEFENDANT 
vst RESPONDENT 
Limitation—Tleld, that appeal was filed within 
limitation—Limitation Act (4X of 1908), s. 19—U. P. 
Court of Wards Act (IV of 1912), ss. 52, 17— Held, on 
construction, that, letter and postcard of Deputy Qom- 
missioner as Special Manager of Court of Warda 
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enone to acknowledgment of plaintiff's claim with- 
in s. 19. 

The judgment of the first Court was dated May 30, 

1933, and the vacation began on June 3, and ended 
on July 2, An appeal was, put in on the first opening 
day, but it was not accompanied by copies of the 
Judgment and of the decree, andit was accordingly 
returned for proper presentation by an order of the 
District Judge dated July 7,1933. The copies were 
applied for on July 3, 1933, thet is to say, they were 
applied for on the last day of limitation. The copies 
were ready on July 12, and delivery of them was 
taken on July 13. The appeal was presented again 
on that date and was admitted on July 17, 1933, 
There was a deficiency in the court-fee. This was 
ordered on July 17, 1933, to be made good within a 
week and the deficiency was made good within that 
time : 
. Held, that the appellant was clearly entitled, for 
the purpose of saving limitation, to the period from 
. the 8rd to July 12, 1933, inclusive, and thatas the 
appeal was presented again on July 13,1933, it was 
within time. [p. 271, col. 1.] 

Held, on construction that the letter and the post- 
card constituted valid acknowledgment of the plaint- 
iff's claim by the Court of Wards as duly authorised 
agent of the defendant, and the limitation for the 
suit was saved under s. 19, Limitation Act. 


S.C. A. against the order of the Addi- 
tional District Judge, Lucknow, dated Octo- 
ber 20, 1934. 

Mr. Manohar Lal, for the Appellant. 

Mr. Ali Zaheer, for the Respondent. 


Judgment.—This is a second appeal 
from a decision dated October 20, 1934, of 
the learned Additional District Judge of 
Lucknow by which he allowed an appeal 


from a decision dated May 30, 1933, of the 


learned Subcrdinate Judge of Lucknow. 
The facts briefly stated are that on 
September 19, 1928, Raja Mohammad Mehdi 
Ali Khan executed a promissory note for 
Rs. 1,200 in favour of one Sukhnandan 
- Prasad. On October.3, 1928, he executed 
another promissory note in favcur of Sukh- 
nandan Prasad, for Rs. 300. Each of the 
promissory notes carried interest at 2 per 
cent. per mensem. The estate of Raja 
Mohammad Mehdi Ali Khan was afterwards 
taken under the management of the Court 
of Wards with effect frem April 25, 1931. 
Raja Mohammad Mehdi Ali Khan died on 
August 6, 1931, but the estate remained 
under the management of the Court of 
Wards until March 21, 1932. It was then 
released, but was again taken under Court 
of Wards management with effect from 
April 2, 1932, and was finally released on 
October 1, 1932. The present suit was 
brought on January 12, 1933, against Raja 
Mohammsd Ahmad Ali Khan, the son of 
kaja Mohammad Mehdi Ali Khan, on tke 
basis of the two promissory notes referred 
to above. Ib was, of course, prima facie 
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barred by time, but ib was sought to ex- 
tend limitation in two ways; 

(1) py the operation of the provisions 
of s. 52 of the U. P. Court of Wards 
Act (LV of 1912), 

(2) by an acknowledgment of the plain- 
tifs claims which is said to have 
been made by the Deputy Com- 
missioner as Special Manager of 
the Court of Wards during the 
first period of the Court of Wards 
management. 

The suit was resisted in the trial Court 
also on the grounds that Raja Mohammad 
Mehdi Ali Khan did not execute the pro- 
missory notes, and did not receive any con- 
sideration under them. Those pleas were 
found against the defendant by the trial 
Court. That Court held that under the pros 
visions of s. 52 of the Court of Wards Act 
the plaintiff was only entitled to the benefit 
of the frst period during which the estate 
was under the management of the Court 
of Wards, and it accordingly, held that 
limitation was not saved by the provisions 
of that section. It found, however, that 
there had been an acknowledgment of the 
debts by the Deputy Commissioner on 
February 3, 1932, and that that acknowledg- 
ment operated unders.19 of the Limita- 
tion Act to starta fresno pericd of three years 
from that date. The result therefore was 
that the learned Subordinate Judge decreed 
the plaintiff's suit in full. The defendant 
appealed. A preliminary point arose as to 
whether the appeal was properly presented 
within time. The point was decided in 
favour of the defendant-appellant before 
the learned District Judge by a separate 
order dated June 2, 1934. On the appeal 
coming up for hearing before the learned 
Additional District Judge the plea of want 
of consideration was again raised, but was 
not strongly pressed, and was rejected by 
the learned Additional District Judge. On 
the point of limitation, however, he took the 
view that limitation was saved neither 
under the provisions of s. 52 ofthe Court 
of Wards Act, nor by any valid acknow- 
ledgment of the debts by the authorities 
of the Court of Wards. He accordingly 
allowed the appeal and dismissed the plain- 
tiff's suit. The plaintiff has now preferred 
this second appeal. 

Before us the question has again been 
raised whether the defendant's appeal in 
the Court below was within time. The 
plaintiff-appellant contends that it was not, 
As regards the suit, the contention on bes 
half of the appellant is that limitation fox 
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it was saved both by the provisiors of 
s. 52 of the Court of Wards Act and by the 
alleged acknowledgment of the debts by 
the authorities of the Court of Wards dur- 
ing the first period when the estate was 
under management. 

As regards the question whether the de- 
fendant’s appealin the Court below was 
within time, there seems tous to be little 
or no difficulty. Tae judgment of the first 
Court was dated May 30, 1933, and we are 
told that the vacation that year in the sub- 
ordinate Civil Courts began on June 3, and 
ended onJuly 2. The appeal could, there- 
fore, have been presented on the first open- 
ing day, Julv 3, 1933. An appeal was, in 
fact, put in on that day, but it was not 
accompanied by copies of the judgment 
and of the decree, and it was accordingly 
returned for proper presentation by an 
order of the District Judge dated July 7, 
1933. The copies were applied. for on 
July -3, 1933, that is to say, they were ap- 
plied for on the last day of limitation. Tne 
copies were ready on July 12, and delivery 
of them was taken on July 13. The appeal 
was presented again on that date and was 
admitted on July 17, 1933.- It appears, 
though no mention of this fact was made 
to us at the hearing of the appeal, that 
there was a deficiency in the court-fee. This 
was ordered on July 17, 1933, to be made 
good within a week and the record shows 
that the deficiency was made good within 
the time allowed. l 

As we have said, the copies of the judg- 
ment and decree were applied for just 
within limitation, and the appeal was filed 
on the day after the copies were ready. We 
think that the appellant (the defendant) 
before the Court below was clearly entitled, 
for the purpose of saving limitation, to the 
period from the 3rd to July 12, 1933, inclu- 
sive, and that as the appeal was presented 
again on July 13, 1933, it was within time.. 

The question whether the present suit 
was within time presents greater difficul- 
ties. As we have said, the two promissory 
notes were executed respeclively on 
September 19, 1928, and the October 3, 
1928. A suit on the earlier promissory noie, 
in the absence of any circumstances ex- 
tending limitation, would therefore have had 
to be instituted at the latest on Septem- 
ber 19, 1931, and a suit on the second pro- 
missory note would have had to be institut- 
ed at the latest on October 3, 1931, but 
tho present suit, which combines both the 
promissory notes, was instituted on: Janu- 
ary 12; 1933, We have already sob forth 
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the two modes by which it is sought on 
behalf of the pla‘ntiff-appellant to bring 
the suit within time. We shall deal first 
with the question whether there was any 
acknowledgment of the ‘plaintiff's claim 
within the meaning ofs. 19 of ihe Limita- 
tion Act. 

On October 27, 193', a letter, (Ex, 19), 
in the following terms, purporting to be 
from the Deputy Commissioner of Sultan- 


pur, was sent to the plaintiff. 

“The claim has been admitted and awaits con- 
firmation by the Board of Revenue. Under s. 19 of 
the Courts of Wards Act of 1912, the rate of interest 
has been reduced to six per cent. per annum and 
two years have been fixed under the same section 
for its liquidation.” 


This letter was signed for the Deputy 
Commissioner by Saiyid Ali Zamin, who 
was performing the functions of Special 
Manager of the Cours of Wards (vide the 
evidence of the plaintiff's first witness, Tir- 
beni Sahai, the Head Clerk of the Sultan- 
pur Court of Wards). This letter was fol- 
lowed up by a post-card (Ex. 18), which 
is dated February 3, 1932, but which ap- 
pears to have’ been posted on March 3, 
1932. Possibly the post-card was dated 
February 3, instead of March 3, by mis- 
take. In any case thisis not a matter of 
material importance. ‘This post-card, which 
isin the vernacular, runs as follows; 


“Bahukm janab Special Manager Sahib Bahadur 
Court of Wards Sultanpur Mashmule misil 


numbart 4 40 darbare manzuri claim Sukhnandan 
Prasad Shukul-—-N arhat—Lucknow. 





“Mundarje mugadma numbari 4 “ag men apko gal 


mi hat ki apka claim babat pro-nole pandrah sau 

mai sud manzur hua hat lekin shareh sud hasb 

dafa 19 (3), Court of Wards Act 9, October ‘sank 

1931 Iswit se chhe fi sadi par kar diya gaya hai adaigi 

ander do sal kt jaegt”. 
Beneath this app2ar the words: 


“Dastkhat janab Special Manager Sahib Baha dur, 


Below this appear scme initials, and be- 
low the initals the words: 

“Bagalam Dildar Ali.” 

The initials, it appears from the evidence 
of Tirbeni Sahai, are Tirbeni Sahai’s. He 
says that the post-card was written under 
the orders of the Special Manager. 


- The contention for the defendant respon- 
dent is thatthe letter of October 27, 193], 
cannot be regarded as an unequivocal ac- 
knowledgment «f tke plaintiff's claim in- 
asmuch as the confirmation of the Board 
of Revenue was awaited.. As regards the 
post-card, Ex. 18, itis contended that as ib 
bears only the initials of the Head Clerk, 
Tirbeni Sabai, and the signature of Dildar 
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Ali, who, it appears from ihe evidence of 
Tirbeni Sahai, was only on ahlmad of the 
Court of Wards, it cannot operate as an 
acknowledgment duly signed by an agent 
of the defendant. It our, opinion, the let- 
ter, Ex. 19, and the post-card, Ex. 18, 
taken together operate as an acknowledg- 
ment signed by duly authorised agents of 
the defendant of the plaintiff's claims. It 
is in evidence, as we have said, that the 
letter, Ex. 19, was signed by the Officer 
acting under the Deputy Commissioner as 
Special Manager of the Court of Wards, 
and itis also in evidence that the post- 
card Ex. 18, by which it was communicated 
to the plaintiff that the Board of Revenue 
had admitted his claims, was sent under 
the orders of the Special Manager and was 
-initialled by the Head Clerk and signed 
by an ahlmad. We, therefore, think that 
these two documents taken together con- 
slitute an acknowledgment of the plain- 
tifs claims hy the duly authorised agents 
of the defendant with the meaning of s. 19 
of the Limitation Act. As to the power 
of the Court of Wards to make acknow- 
ledgments operative under s. 19 of the 
Limitation Act, we were referred to the 
following cases :— 

(1) Kendamodalu Linga Reddi, minor 
under the protection of the Court of Wards 
represented by the Collector of Godavari 
yv, Allurit Sarvarayudu, I. L. R. 34 Madras 
221 (1), Rashbehari Lal Mandar v. Anand 
Ram, I. L. R. 43 Calcutta 211 (2), and Shiva- 
jirao Narayanrao Thorat v. Hari Narayan 
Tagare, 58 Ind. Cas. 319 (3). 

“Both the documents in question, how- 
ever, were. written after the expiration of 
three years from the date of both the pro- 
missory notes, in queslion. They would, 
therefore, not operate as an acknowledg- 
ment “before the expiration of the period 
prescribed fur a suit” on the promissory- 


notes, unless it can be shown that the period. 


of limitation had been in some way extend- 
ed quite apart from the question of ac- 
knowledgment. To this extent the question 
of extension by acknowledgment is inter- 
woven withthe question of extension by 
the provisions of s. 52 of the Court of 
Wards Act. That section runs as follows:— 
. “When the Court of Wards after assuming the 
gtiperintendence of the property of a ward releases 
the same without discharging the liabilities thereof 
in the manner provided in Chap. IV, the time frora 
the publication of notice under s. 17 to the date of 
(1) 34 M 221; 6 Ind. Cas. 407; 8 M L T 105; (1910) 
M W N 458; 20 MJ, J 808. 

(2) 43 C 21); 34 Ind. Cas. 205; A I R 1916 Cal. 107, 
: (8) 58 Ind. Cas, 319; 22 Bom, LR 943; 44 B 871; A 
T R1920 Bom, 197, . -- 2. 2 f 
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such rélease shall be excluded in computing the . 
period of limitation applicable to suits or applica- 
tion for the recovery or all claims outstanding ` 
against the ward atthe date of such notice,” 

The publication of the notice under s. 17 
of the Act when the estate was first taken - 
under the management of the Court of 
Wards, was made on April 25,1931. It is 
clear from the evidence of Tirbenj Sahai 
that the plaintiffs promissory notes and 
receipts were produced, and were signed 
by B. Sri Nivas, a Deputy Collector who 
was appointed by the Deputy Commissioner 
to investigate the claims of the creditors. . 
The defendant's estate was released on the 
first occasion on March 21, 1932, without 
the plaintifi’s claims being discharged, and 
there can be no doubt that for the pur- 
poses of limitation the plaintiff was enti- 
tled to exclude the period from April 25, . 
1931, to March 21, 1932, a total period of 
10 months and 27 days. In this way a 
suit on the basis of the earlier promissory 
note would have been in time up to. 
August 16, 1932, and a suit on the second ` 
promissory note would have been in time 
up till August 30, 1932. The letter Ex. 19 . 
and the post-card Ex. J8 were therefore - 
written before the period of limitation for . 
a suib on the promissory notes had expired. - 


Taking the view we do that limitation 
for the suit was saved under the provisions . 
of s. 19 of the Limitation Act, it is not. 
really necessary for us to go into the ques- ` 
tion whether the plaintiff was entitled to . 
exclude the second period, as well as the 
first, during which the estate was under. 
the management of the Court of Wards. . 
On the second occasion the period was | 
from April 2, 1932, to October 18, 1932, a. 
period of 5 months and 28 days. Ib is 
admitted that during that period the plain- . 
tiff did not again make any claim under . 
s. 17 of the Act, but it was pointed out 
on his behalf that under s. 17 (1) of the 
Act he had six months in which he make 
his claim, and thatthe estate was finally . 
released just before the period of six 
months had expired from the date of the 
second assumption of charge by the Court | 
of Wards. In these circumstances, it was 
contended, the plaintiff cannct be saddled. 
with any disability on the ground that he ` 
did not make a second claim unders 17. 
This argument has some force, though, as 
the learned Additional District Judge has 
pointed out, the notification under s. 51 of 
the Act relating to the second release of 
the property was not published until Oc- 
tober 29, 1932, though the actual date of. 
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the release was notified as October 1. In 
these circumstances it is clear, as the 
learned Additional District Judge pointed 
out, that the plaintiff did not intend to 
make any second claim within six months 
from the date of the second assumption of 
charge by the Court of Wards, since he 
was apparently unware until sometime 
after the expiration of that period that the 
estate was going to be finally released. 

Another argument on behalf of the plain- 
tiff is that s. 52 is quite general in its 
terms and relates to all claims outstanding 
against the ward at the date of the pub- 
lication of the notice under s. 17, and is 
not limited to claims which have been no- 
tified under that section. It is argued 
therefore that although he did not again 
notify his claims when the Court of Wards 
took over the estate on the second occasion, 
the plaintiff was nevertheless entitled to the 
benefit of the second period of 5 months 
and 28 days. Adding 5 months and 28 days 
to 10 months and 27 days, we get a total 
of 16 months and 25 days, and if the 
whole of that period be excluded under the 
provisions of s. 52 of the Act, a suit based 
on either or both of these promissory notes 
would have been within time on the date 
of the present suit (January 12, 1933), 

It seems to us that reading the provi- 
sions of s. 52 strictly, there is a good deal 
to be said for the contention that for the 
purposes of limitation the plaintiff was 
entitled to exclude both the periods during 
which the estate was under the manage- 
ment of the Court of Wards, but we do not 
think it necessary definitely to decide that 
point since in Our view limitation for the 
suit was saved under s. 19 of the Limita- 
tion Act by the acknowledgment of the 
plaintiff's claims by the Court of Wards. 

In the result we allow this appeal, set aside 
the decision of the learned Additional Dis- 
trict Judge, and restore the decree that 
was passed in the plaintiff's favour by the 
learned Subordinate Judge. The plaintiff 
is awarded his costs throughout. 

D. Appeal allowed. 
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s. 55—Transfer by insolvent vo'd under s. 55—Sub- 
sequent transfer to bona fide purchaser for value 
without notice but after order of adjudication— 
Effect—Transfer prior to insolvency--Order of ad- 
judication passed on this transfer—Remedy of trans- 
feree. | | 

Where a transfer by an insolvent is void under 
s. 55, Presidency Towns Insolvency Act, a subsequent 
transfer by him to a bona fide purchaser for valus 
without notice but after the date of the order of ad- 
judication is ofno effect. The title of the trustee 1n 
bankruptcy relates back to the act of bankruptcy and 
neither the original nor the subsequent transferee can 
establish any title as against the trustes, In re 
Gunsbourg (1), applied. | 

In the caseof a transfer by the insolvent prior to 
his insolvency on which an order of adjudication has 
been passed, the transfer must be held to ba 
fraudulent and void and against the Official Assigaec: 
the remedy, if any, of the transferee isto get the 
order of adjudication annulled before ths Official 
Assignea can bə called upon to prove that the trans- 
fer is fraudulent. Official Assignee v. Firmof Has- 
sasing Tahilsing, J. Misc. No. 342 of 1934, relied 


on. 

Mr. Asudamal R2wachand, for the OT- 
cial Assignee. 

Mr. Rəwachand V. Thadhani, for the Op- 
ponents. 

Order.—The facis of this cas3 are simple. 
One Jethanand effected certain transfers of 
properties in 1932 and 1933 with the re- 
sult that a petition was filed in this Court by 
some of his creditors praying that he be ad- 
judicated as an insolvent. One cf th acis of 
insolvency on which the petition was founded 
was that on July 24, 1933, the insolvent hid 
conveyel his half-share in a piot of land 
bearing Survey No. 11, Sheet Keli, Lyan 
Quarter, for Rs. 1,000 in favour of opponent 
No. 1 who is bis brother-in law. On June 
2 1934, Jethanand was adjudicated as an 
insolvent. The Official Assignee then went 
into the affairs of the insolvens and made 
several applications for setting aside cer- 
tain transfers made by the insolvent shortly 
before his insolvency, and obtained leave 
to examine opponent No.1. It appears that 
opponent No. L was first examined before 
the Second Registrar on September 3, 1934, 
and again on November 23, 1934. Between 
these two dates he executed a document 
which purports to be a mortgage by way 
of conditional sale fora sum Rs. 2,000 in 
favour of opponent No. 2. The present ap- 
plication is made to set aside principally 
that alienation and incidentally two other 
alienations made in favour of opponent 
No. 1. One of these transfers is that of a car- 
riage, mare and harness for a sum of Rs. 350 
which isa part and parcel of the transfer 
of the insolvent's share in the immovable 
property referred to above. The otheris a 
transfer of a dogcart for a sum of Rs, 90 
said to be made in December 1932, 
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I propose to deal first with the transfer 
of the share of the insolvent in the immov- 
able property. Mr. Rewachand who appears 
for opponent No. 2 has argued that even if 
the transfer by the insolvent in favour of 
opponent No.1 be held to be void under 
s. 00, Presidency Towns Insolvency Act, op- 
ponent No. 2 being a bona fide purchaser 
for value from opponent No. 1, the transfer 
made ın his favour cannot be set aside at 
all and in any case not in these proceedings. 
Iam afraid there is no substance in either 
of these contentions. Iven assuming that 
opponent No. 2 is a bona fide purchaser for 
value without nolice, the transfer to bim 
being subsequent to the date of the order 
of adjudication is of noeffect provided of 
course the prior transfer in favour of op- 
ponent is void under s.55 of the Act. In 
this connection it is sufficient to refer to the 
case in In re Gunsbourg, (1) where it was 
held that the title of the trustee in bankru- 
ptcy related back to the actof bankruptcy 
and that neither the original nor the sub- 
sequent transferee could establish any title 
' as against the trustee. In that case on Bep- 
tember 20, 1917, the debtor transferred his 
assets, including certain furniture, to a com- 
pany formed by him. On September 1927, 
he committed an act of bankruplcy upon 
which a petition was presented on October 
8, and a receiving order was made against 
him on October 24, followed by an adjudi- 
cation on December 12. After the date of 
the receiving order part of the furniture 


was sold by the company to a bona fide pur-- 


chaser for value and without notice, by 
whom it -was re-sold to another bona fide 
purchaser for value and without notice and 
yet no‘protection was afforded to the ulti- 

“mate purchaser. 

_' Sofar as the case against opponent No. 1 
is concerned, it would appear that as the 
order of adjudication was passed inter 
alia upon this very transfer, the same must 
be held to be fraudulent and void and 
against the Official Assignee the remedy, if 
any of the opponent is to getthe order of 
adjudication annulled before the Official 
Assignee can be called upon tc prove that 
the transfer is fraudulent: see my decision 
in J. Mise. No. 342 of 1934 Official Assignee 
v. Firm of Hassasing Tahilsing. No applica- 
tion has so far been made by either of the op- 
ponents to have the order of adjudication 
vacated. That being so,the Official Assignee is 
entitled to have judgment in his favour both 
against opponent No. 1 and oppcenent No. 2, 

(1) (1920) 2 K B 426; 89 L J K B 725; 36T LR 485i 
G45 J 498, 
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In view, however, of the fact that the appeal 
filed against my decision in J. Misc. No. 342 
of 1934, Official Assignee v. Firm of Has- 
sasing Tahilsiug, has been withdrawn, I 
have recorded evidence onthe meris and 
I now proceed to deal with the case on the 
merits so that in the event of the view teken 
by mein J. Mise. No. 312 of 1934 Oficial 
Assignee v. Firm of Hassasing Tahkilsing nob 
being upheld, the Court of Appeal may be 
in a position to deal with the case on the 
meritS as well. 

On the evidence I am satisfied that the 
Official Assignee has discharged the bur- 
den placed on him of showing that the trans- 
action in favour of opponent No.1 was 
fraudulent and void as against him. (His 
Lordship after discussing the evidence 
proceeded.) I have no hesitation in setting 
aside the transfer by the insolvent to oppo- 
nent No.1 ofhis share in the immovable 
property referred to above and by opponent 
No. l of the same share to opponent No: 2. 
With regard to the other two transfers (men- 
tioned in the application) of the dogcart, 
carriage, mare and harness, the Advocate for 
opponent No. 1 has said that he does not 
wish to oppose the prayer of the Official As- 
signee. In view of this statement and also 
in view of the reasons already given, T set 
aside these transfers also. I accordingly 
allow the application of the Official Assignee 
with costs. 

N. Application allowed. 





LAHORE HIGH COURT 
Civil Revision Petition No. 599 of 1935 
January 30, 1936 
AGHA HAIDAR, J. 
RASUL SHAH—-DEFENDANT— 
PETITIONER 
VETSUS 
DIWAN CHAND—PLAINTIFF AND ANOTHER 
— DEFENDANTS — RESPONDENTS 

Power-of-attorney—Power-of-attorney giving power 
to agent todo anything in matter of conduct of sut 
—Agent, if can appoint Pleader for appeal— Civil , 
Procedure Code (Act V of 1908), O. III, r. 4— Pleader 
representing partyin trial Court—lf can file and 
conduct appeal before lower Appellate Couri—Ap- 
peal, if continuation of suit. | 

An appeal isa continuation of the suit and the 
prosecution of the suit includes the prosecution of all 
the proceedings till a final decree is parsed. | 

Consequently, where the power-of-attoiney provides 
that “ whatever shall be done by the agent shall be 
acceptable to the executant thereof”, the holder of 
the pcwer can engage a Pleader for prosecuting an. 
appeal in the lower Appellate Oourt, Balqis Begam 
v, Shahzada Hamdam (1), relied on. l 

Where a Pleader represents a party inthe rial 
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Court, he can presenta memorandum of appeal on 
behalf of his client and prosecute the appeal inthe 
lower Appellate Court. This is clear from O. ITI, 
r. 4 (2), Civil Procedure Code. 

O. R. ,P. against an order of the Senior 
Sub-Judge, Attock, dated May 22, 1935. 

Mr, Dev Raj Sawhney, for the Petitioner. 

Mr. Nihal Singh, for the Respondents. 

Order—This is an application in revision 
against the order of the lower Appellate 
Court. passed in a suit of Small Cause 
nature. The lower Appellate Court disinissed 
the appeal.on the sale ground that the 
special power-of-attorney, dated Novem- 
ber 14, 1932, given by the appellant to one 
Nur Khan was confined to his actings as 
such special agent in the Court of the Sub- 
ordinate Judge, Campbellpur only, and that 
therefore he had. no authority whatsoever 
to prosecute the appeal by engaging Ooun- 
sel in the Appellate Court. It appears that 
the original power-of- attorney has been des- 
troyed. Thisis a matter for regret because 
the litigation has not yet come to end and 
the power-of-attorney should have been kept 
intact until the final disposal of the case. 
This has not been done. But fortunately 
the two learned Counsels, who represented 
the parties before me, had on their briefs 
uncertified copies of the power-of-attorney 
and they exactly tallied with each other. 
Under the circumstances, after comparing 
them, I have decided to look into one of 
these documents in order to get over the 
difficulty created by the destruction of the 
original document. The Advocate had no 
objection to this unusual course being ad- 
opted in the interest of justice. 

The power-of-attorney no doubt mentions 
only the Court of the Subordinate Judge, 
Campbellpur, but there are expressions in 
it which’ are wide enough do enable the 
special agent to prosecute the case in every 
way. It, is finally provided that whatever 
the special agent might do shall be con- 
sidered ‘to be the act of the principal, 
namely the executant himself. This docu- 
ment should be construed in a liberal man- 
ner so as to do substantial justice and not 
deny it by putting a narrow construction 
upon it. The matter had been before a 
Division Bench of this Court in Balgis 
Begam v. Shahzada Hamdam (1). The 
Division Bench rightly pointed out that an 
appeal is a continuation of the suit and 
that the prosecution of the suit includes 
the prosecution of all the proceedings till 
a final decree is passed. The learned Judges 
attached importance tothe provision in the 
„(Q.A DR 1984 Lah. 973; 155 Ind, Ons. 479; 36 P L 
Rida; TRY 723. JA , 
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document before tham, where it was pro- 
vided that whatever shall be done by the 
agent shall be acceptable to the executant 
thereof. These are exacily the words with 
which the document concludes in the pres2nt 
case. In my opinion, the power-2t-attorney 
read as a whole and in the light of the 
legal proposition that an appeal Is a con- 
tinuation or a stage in the progress of the 
suit, leaves no room for doubt that the 
special attorney in the present case could 
engage a Pleader for prosecuting the appsal 
in the lower Appellate Court. l 

There is another way of looking at the 
matter. In the decree-sheet of the trial 
Court the name of Haidar Shah appears as 
a Pleader for defendant No.2. The same 
Pleader, namely Haidar Shah, appears to 
have filed the memorandum of appeal in 
the lower Appellate Court. At the foot of 
this memorandum of appeal the Pleader 
Mr. Haidar Shah has put his signatures. 
Now O. UI, r. 4 (2), Civil Procedure Code, 
provides that every such appointment 
(namely, of a Pleader), shall be filed in 
Court and shall be deemed to be in force 
... until all proceedings in the suit are 
ended so far as the client is concerned. 
There cannot be any manner of doubt that 
Mr. Haidar Shah was rightly representing 
the defendant in the trial Court. There is 
no dispute aboutit. This being so, and 
construing the concluding words of O. IT, 
r. 4 (2), namely, ‘until all the proceedings in 
the suit are ended,’ in the light of the ob- 
servations of the Division Bench case cited 
above, there cannot be any doubt that Mr. 
Haidar Shah could present the memor- 
andum of eppeal on behalf of his client 
and prosecute the appeal in tha lower Ap- 
pellate Court. 

In my opinion the Court below has put 
an unduly narrow construction upon the 
language of the power-of-attorney and in 
doing so has acted in the exercise of its 
jurisdiction with material irregularity. 1 
therefore allow the application, set aside 
the order of the Court below and remand 
the ease to that Court for disposal accord- 
ing to law. In the cireumstances of the 
present case I make no order as to costs. 


D. Application allowed, 
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OUDH CHIEF COURT 
Civil Miscellaneous Application No. 36 
of 1936 
September 11, 1956 
ZAlA-UL- HASAN AND SMITA, Jd. 
ASA RAM—P .aintire—APPELLANT 
— AIPLIOANT 
versus 
FULTCO LAL AND otiuRrs—Dgrenpants 
——RESPONDENTS—OppcsiTs PARTIES 

Civil Procedure Code (Act V of 1968), O. XLIV, 
r. 1, Proriso— Application to appeal’ in forma 
pauperis—Notices issued to Government Pleader and 
respondent—A pplication, if can be rejected. 

A Court cannot reject an application to appeal 
in forma pouperis under the proviso to O. XLIV, 
r.1, Civil Procedure Code, after issuing notices to 
the Government Pleadet and to the respondent. 
Hubraji v. Balkaran Singh (1), Raghunath Prasad 
Sahu v, Ram Piari Kuer (2) and Bibi Sogra v. Radha 
Kishen (3), followed. : 

. Mr. Nasirullah Beg, for the Applicant. 

Mr. K. P. Misra, for the Opposite Party 
Nos. 1-11, 13, 15 and 16. 


“ Order.—tThis is an application under 
O. XLIV, r. lof the Code of Civil Procedure 
for leave to appeal as a pauper. Notices 
were issued to the Government Advccate 
and the respondents, and some of the 
respondents have appeared through a 
Counsel. The fact of the applicant’s pau- 
perism is not disputed, but the learned 
Counsel for the respondents wants to show 
thatthe decree appealed from is not contrary 
to law or tosome usage having the. force 
of law and is not otherwise erroneous or 
unjust. He argues that the application 
should be rejected on the ground mention- 
ed in the proviso to O. XLIV, r. 1. On 
behalf of the applicant, however, it is 
contended that notices having been issued 
to the Government Advocate and the 
opposite parties, it is no longer open to 
the Court to reject the application under 
the said proviso. This contention is sup- 
‘ported by a decision of the Allahabad 
High Court in Hubraji v. Balkaran Singh, 
A. T. R.1933 All, 11 (1), where it was held 
that a Ccurt cannot reject an application 
to appeal in forma pauperis under the 
proviso toO. XLIV, r.1, after issuing notices 
to the Government Pleader and to the 
respondent. A similar view was taken by 
the Patna High Court in Raghunath Prasad 
Sahu v. Ram Piari Kuer, I. L. R. 6 Pat. 687 
(2), and Bibi Sogra v, Radha Kishun, 
I.L. R. 7 Pat. 825 (8). We see no reason 


(1) A I R 1933 All. 11; 143 Ind, Cas, 321; 54 A 394; 
Ind. Rul. (1933) All. 228 


(2) 6 Pat. 687; 109 Ind. Cas, 645; AI R 1928 Pat. 118. 


. (8) 7 Pat. 625; 114 Ind. Cas. 210; ATR 1029T at, 27; 
lOP LT 46, 
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to difer from the opinion expressed on the 
point by two of the Indian Higa Courts. 
We accordingly allow the application. Let 
notice go in the appeal. 

D. Application allowed. 


MADRAS HIGH COURT 
Appeal Against Order No. 86 of 1935 
May 4, 1936 
PANDRANG Row, J. 
KANNEGANTI RAMAYYA AND ANOTHER 
—Durrenpants Nos. 1 AND 2—APPELLANTS 
VETSUS 
KANNEGANTI TULASAMA AND ANOTSER 
-—PLAINTIFF AND DEFENDANT No. 8— 

RESPONDENTS ; 

Guardians and Wards Act (VIII of 1890), s. 41 (4) 
—Discharge of guardian—LEffect—Disharge from 
liability to account—Suit by ward for account— 
Maintainability—Fraud. 
The discharge of a guardian under s. 41 (4) of the 
Guardians and Wards Act, discharges the guardian 
not only from the liabilities to which he is subject 
under the Guardians and Wards Act, but also frem 
his liability under the general law to render an 
account of his management to the ward except in 
respect of frauds committed by him. The ward can- 
not, therefore, maintain a suit against a discharged 


guardian for rendering of accounts except in respect. 
of fraud, 


A. against the order of the District Court 
of Guntur, dated October 20, 1934, and - 
passed in A. 8. No. 189 of 1934 (0. S. No. 9 
of 1933, District Munsif’s Court, Tenali). 


Mr. Vendantam Subramaniam, for the 
Appellants. 

Mr. A. Lakshmayya, for the Respondenis. 

Judgment.—This is an appeal from the 
order of the District Judge of Guntur dated 
October 20, 1934, allowing an appeal from 
the decree of the District Munsif of Tenali, 
dated February 15, 1934, in O. S. Ne. 9 of 
1933, and remanding the suit for disposal 
tothe District -Munsif, after recording a 
finding to the effect that ihe suit is main- 
tainable. The suit was one for settlement 
óf accounts in respect of the management 
of the plaintiff's property during her 
minority by the ist defendant who hed 
been appointed guardian of her property 
by the District Court in 1925, for the years 
1925 to 1928. It was alleged in the plaint 
that the Ist defendant had not filed proper 
accounts in the District Court or rendered. 
accounts to the plaintiff's mother who was: 
appointed guardian of the plaintiff's estate 
in 1928 after the Ist defendant was removed. 
from the guardianship by consent. 

The 2nd defendant was impleaded as he 
is the mincr son of the Ist defendant, but 
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he is not personally liable in respect of the 
suit claim and apparently he was impleaded 
merely to obtain a decree binding on him 
with reference tothe relief claimed by the 
plaintiff for a first charge on certain prop- 
erties belonging to the lst defendant. 
Defendants Nos. 1 and 2 contended that the 
suit is not maintainable and that the lst 
defendant had filed proper accounts in the 
District Court which had been approved by 
the District Court and thereafter discharg- 
ed him from the guardianship. It was also 
contended that nothing was due to the 
plaintiff by these defendants. The suit was 
dismissed by the trial Court on the prelimin- 
ary ground that the suit was not maintain- 
able. The other issues were not decided 
by the trial Court, which found that the suit 
was not maintainable and dismissed it with 
costs after refusing an application to amend 
the plaint made after the case was closed. 
The plaintiff appealed to the District Judge 
and in that appeal the District Judge held 
that ihe suit was maintainable. In his 
opinion the discharge of ihe guardian Ist 
defendant, though it might have been made 
under s. 41, sub-cl. 4 of the Guardians and 
Wards Act did not prerent the plaintiff 
from instituting a suit for accounts against 
the guardian. The present appeal is from 
the order of the District Judge in appeal 
and it is preferred by defendants Nos. 1 
and 2, 

Tre only point for determination in this 
appeal is whether the suit as framed is 
maintainable; The suit is for taking 
accounts and it is contended that, as the 
suit is one instituted against the guardian 
appointed under the Guardians and Wards 
Act and the guardian had been discharged 
under s. 41 (4) of that Act, no suit will lie 
for merely taking accounts;—Cl. 4 of s. 41, 
is to the following effect; 

“When he (2. e. the guardian) has delivered the 
property or accounts as required by the Court the 
Court may declare him to be discharged from his 


liabilities save as regards any fraud which may 
subsequently be discovered," 


Before dealing with this question, the 
contention newly put forward in this Court 
by the plaintiff respondents’ Advocate has 
to be considered, namely, that the discharge 
ofthe guardian by the District Judge in 
1928 was not made under cl. 4 of s. 41 of 
the Act. Itis not stated under what other 
section of that Act the order can be said to 
have been passed. There was an appli- 
cation made by the plaintiff's mother under 
s. 39 of the Act for removal of the Ist defen- 
dant from guardianship and to appoint the 
mother as the guardian of the property of 
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the minor. On this petition it was ordered 
that the guardian was to be discharged 
from his guardianship as he had furnished 
proper accounts which were checked and 
found correct by this Court. The reason 
given clearly shows that the discharge must 
have been granted under cl. 4 ofs. 41 of 
the Act. Both the Courts below have pro- 
ceeded on the basis that the discharge was 
made under cl. 4 of s. 41. What they 
differed about was the legal effect of such 
an order of discharge made under cl. 4 of 
s. 41. Iam of opinion that the order must 
be deemed to have been made under cl. 4 
of s. 41, and the only further question that 
remains is, what is the legal effect of such 
an order. Ascl. 4 says, the discharge is 
from the guardian's liabilities save as 
regards, any fraud which may be subsequ- 
ently discovered. It has been urged that the 
liability referred to in this clause must be 
confined to liabilities to which he is made 
subject by the Guardians and Wards Act 
and not to all his liabilities under the 
general law to render an account of his 
management to the minor. Iam of opinion 
that this argument cannot be accepted. 
The word used is general, namely liabilities, 
and the clause must, therefore, be regarded 
as discharging him from all his liabilities 
as guardian except in respect of any frauds 
committed by him. Apart from this con- 
sideration, there is in this case no particular 
reason why the plaintiff should be permitted 
to frame her suit in the way in which 
she has done, i.e. by asking that an 
account should be taken of the manage- 
ment, when an account has already been 
submitted by the guardian to the Court and 
that account was and is available to the 
plaintiff. I may add in this connection that 
the account was filed also along with the 
written statement in this suit by defendants 
Nos. 1 and 2. The account was filed in the 
District Court long before the suit was filed 
and it was available to the plaintiff before 
she filed the plaint. There is no purpose 
served in the Court being asked to pass a 
preliminary decree for taking an account 
when the account is already before the 
Court and was available to the plaintiff even 
before she filed the suit. The plaintiff's 
grievance, if any, is that the account is not 
true and that there are false entries in if 
and that she should be reimbursed the loss 
caused to her as a result of the fraud 
played by the guardian upon her in the 
management of the estate, the plaint should, 
therefore, have been framed as one for 
falsifying or surcharging the account 
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already rendered by the guardian and not 
merely for taking an account. The plaint 
appears io have been framed in the way it 
has been done merely in order to escape 
payment of court-fee on the full amount 
which the plaintiff thinks she is entitled to 
get and to enable her to institute proceed- 
ings on paying such court-fee as she thinks 
proper by valuing the relief as she thinks 
“fit. Ido not think such an attitute should 

be encouraged. It will be seen that the 
plaintiff herself at a late stage applied to 
the trial Court for amending her plaint for 
the purpose of introducing allegations of 
fraud. No doubt this application for amend- 
ment was dismissed by the trial Oourt, but 
it has been allowed by the District Court. 
‘The learned District Judge, however, failed 
to see that if the amendment wes to be 
allowed the question of any finding about 
the maintainability of the suit would have 
‘been unnecessary for ifthe plaint is prop- 
erly amended, it cannot be denied that the 
suit would be maintainable if framed as cne 
for reccvery of the specific sum of money 
lost by ihe plaintiff as the result of the 
fraud ci her guardian, the ist defendant, 
while managing herestate. In his Court 
also an oral application has been made at 
a late stage of the argument to allow the 
plaintiff to amend ker plaint by introduc- 
ing specific allegations of fraud and enter- 
ing full particulars or details of the fraud, 
that is to say, by pointing out the parti- 
cular entries in the accounts which are not 
true and ‘by pointing out omissions in the 
„account also. I think inthe circumstances 
the application for amendment of the plaint 
ought to be allowed, though subject to 
terms with regard to costs. The application 
for amendment already made and which 
appears to have been allowed by the Dis- 
trict Judge would not be enough as it does 
not contain the necessary particulars or 
details about the fraud alleged. The plaint- 
iff will, therefore, be given an opportunity 
of filing a further application for amend- 
ment of his plaint containing full parti- 
culars or details of the fraud alleged by her 
and specifying the amount of money which 
she claims in the circumstances, If the 
plaintiff makes the above application for 
amendment within 14 days after the re- 
opening of the District Munsif's Court of 
Tenali after the summer recess and after 
paying such additional court-fee as may 
be necessary and also after depositing 
within the same time the costs of the defen- 
dants Nos. 1 and 2 in this Court (for this 
purpose their costs in this Court may be 
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taken to be Rs. 40) and the lower Appellate 
Court for payment to defendants Nos. 1 and 
2 irrespective of the suit, the order 
of the District Judge remanding the 
suit for fresh disposal will stand, if the 
plaintiff fails to do this within the time 
allowed, the appeal must be deemed tohave 
been allowed, and the suit shall stand dis- 
missed with costs in all the three Courts. 

A. Appeal allowed. 


areng regang “amadhani 


LAHORE HIGH COURT 
Civil Revision Petition No. 72 of 1934 
October 24, 1934 

BLACKER, J. 

LORINDA. RAM—PLAINTIFF — 
PETITIONER 

versus 

BHAWANI MAL AND OTAERS — 

DEFENDANTS-—OPPoOsSITE PARTIES — 

Civil Procedure Code (Act V of 1908), s. 115—~ 
‘Jurisdiction’, does not refer to competence of party 
to sue—Finding that party was not competent to sue 
—Revision, if les. 

A finding that a party is not competent to sue is 
not a finding affecting the Court's jurisdiction, as 
when s. 115, Civil Procedure Code, speaks of juris- 
diction it means the jurisdiction of the Court and 
not the competence of any party to sue. In such 2 
cago no revision lies. Sant Singh v. Mubarak Singh 
(2) and Ishar Das v. Ayu Ram (3), relied on, Ratan- 
a Ghelabhai v. Amarsing Rupsing (1), dissented 

rom, 

C. R. P. from an order of the Senior Sub- 
Judge, Multan, dated November 27, 1933. 

Mr. Gobind Ram Khanna, for the Peti- 
tioner. 

Mr. M. L. Puri, for the Opposite Parties. 

Order.—A preliminary objection has 
been raised that no revision lies and I am 
of opinion that this obj ection must prevail. 
S. 115, Civil Procedure Code, refers in 
els. (a) and (b) to jurisdiction and J am un- 
able to hold that a finding that a party is 
not competent to sue is a finding affecting 
the Court's jurisdiction. There is no serious 
contention that a Court has acted illegally 
or with material irregularity in the exer- 
cise of its jurisdiction. It must be conced- 
ed that on the pertitioner’s side there is 
an authority of the Bombay High Court. 
In Ratanlal Ghelabhai v. Amarsing 
Rupsing (1), a Division Bench of that 
Court held that an erroneous finding that 
the plaintiff was not entitled to file a suit 
under s. 9, Specific Relief Act, amounted to 
a failure to exercise a jurisdiction which 
the Court should have exercised. With 
all due respect it seems to me that if this 

(1) A I1R1929 Bom. 467; 122 Ind. Oas. 54; 58 B 
773; Ind. Rul. (1930) Bom. 86; 31 Bom. L R 1042. 
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principle is followed to its logical conclusion, 
wherever a Court has decided a case ona 
preliminary issue, it can be said, if that 
decision is wrong, to have failed to exercise 
its jurisdiction on the subsequent issues. 
On the other hand, though they do not 
appear to be exact authorities, similar 
points were at issue in two judgments of this 
High Court, Sant Singh v. Mubarak Singh 
(2), and Ishar Das v. Ayu Ram (3). Those 
authorities confirm me in my view that 
when s. 115 speaks of jurisdiction, it means 
the jurisdiction of the Court and not the 
competence of any party to sue. In my 
opinion, therefore this is not a case in 
which this Court should interefere in revi- 
sion, and I accordingly dismiss the appli- 
cation with costs. 

D. Application dismissed. 

(2) 9 Lah. 308; 106 Ind. Cas. 901; A IR 1928 Lah. 
140; 29 P L R 42:10 Lah. LJ 51. 


(3) 13 Lah. 537; 136 Ind. Cas. 1; A IR 1939 Lah 
360; 33 P L R 275; Ind. Rul. (1932) Lah. 177, 





OUDH CHIEF COURT 
Second Civil Appeal No. 142 of 1936 
Sepiember 3, 1936 
Srivastava, A. ©. J. AND SMITA, J. 
Musammat KEOLAPA1IT AND ANoTAER— 
DEFENDANTS — APPELLANTS 
versus 
Dr. B. N. VARMA-—PLAINTIFR— 


RESPONDENT 

Court-fees—Suit on pro-note and interest—Suit 
decreed— Defendants appealing—Valuation same as 
plaintiffs and court-fees thereon paid— Whether 
should pay court-fees on future interest from date of 
decree to date of filing appeal. 

The. plaintiff claimed Rs, 1,360 for principal. and 
interest due up to the date of suit. 
decreed by the lower Appellate Court and the 
defendants went in scond appeal. They paid a 
court-fee on the amount of Rs, 1,360 as was paid on 
the plaint in the trial Court. It was reported by 
the office that the interest which had accrued due 
from the date of suit till the day of the filing of the 
appeal amounted approximately to Rs. 85, and that 
adding this amount to Rs. 1,360 thera was a 
deficiency of Rs. 5 in the court-fees which should 
have been made good: ` 

Held, that the appeal did not challenge the order 
for future interest and that the court-fee paid on the 
memorandum of appeal was correct. Mirza Muham- 
mad Sadig Ali Khan v. Niaz Ahmad (1), distinguish- 
ed, Nirman Singh v, Shyam Narain 0} followed. 

S.C. A. against the decree of the Subordi- 
ce Judge, Lucknow, dated March 17 
1936. 

Messrs. Ali Muhammad and Ghulam 
Hasnain Nagvi, for the Appellants. 

Order.—This is an office report about 
an alleged deficiency in court-fee paid on 


the memorandum of appeal filed in this 
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Court. The appeal arises out of a suit for 
recovery of the principal and interest due 
on a promissory note. The plaintiff claim- 
ed Rs. 1,360 for principal and interest 
due up tothe date of suit. The suit has 
been decreed by the lower Appellate Court 
and the defendan‘s have come to this 
Court in second appeal. They have paid 
a court-fee on the amount of Rs. 1,360 as 
was paid onthe plaint in the trial Court. 
It is reported by the office that the interest 
which has accrued due from the date of 
suit till the date of the filing of the appeal 
in this Court amounts approximately to 
Rs. 85, and that adding this amount to 
Rs. 1,360 there is a deficiency of Rs. 5 in 
the court-fee which should be made good. 
Relianee has been placed on the decision 
of a Bench of this Court consisting of Bir 
Carleton King and Mr. Justice Zia-ul-Hasan 
in Mirza Muhammad Sadig Alt Khan v 
Niaz Ahmad, 1935 O. W. N. 919 (1). It was 
held in this case that in appeals relating 
to future interest, the proper court-fee is 
advalorem on the amount of interest 
claimed or decreed up till the date of the 
presentation of the appeal. The case 
appears tous to be distinguishable inasmuch 
as the appellant in that case had expressly 
challenged the order of the Court below 
awarding future interest. In the present 
case there is no ground of appeal challenge 
ing any order about future interest. We 
might also note that the attention of the 
learned Judge who decided the above- 
mentioned case does not appear.to have 
been drawa to an earlier decision of a 
Bench of this Court, of which one of us 
was a member, reported in Nirman Singh 
v. Shyam Narain, 7 O. W. N. 585 (2), in 
which it was held that in an appeal ina 
suit for sale of mortgaged property the 
appellant should not be required to pay 
court-fee on future interest. This decision 
was followed by another Bench of this 
Court in First Civil Appeal No. 52 of 1933. 
The Bench which decided the case in 
Nirman Singh v. Shyam Narain 10. W.N. 
585 (2), dissented from the decision of the 
late Court of the Judicial Commissioner of 
Oudh in Gobardhan Das v. Narendra 
Bahadur Singh 22 O. ©.1 (8), but it has 
been followed in the later decision in 
Mirza Muhammad Sadiq Ali Khan v. Niaz 
Ahmad, 1935 O. W. N. 919 (1). Both these 


(1) (1935) O W N 919;157 Ind. Cas. 633; 1935 O L 
R 489; 8 R O31; A I R 1936 Oudh 151. 
. (2)70 W N 585; 127 Ind. Cas. 32; A I R 1930 Oudh 
329; Ind. Rul, (1930) Oudh 448; 6 Luck. 34. 

(3) 22 O C1; 50 Ind. Cas, 798; 1 U P L R (0O) 29, 
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reported cases of this Court were cases of 
appeals arising out of suits for sale of 
mortgaged property. Thus the two decisions 
eeem to be in conflict, though it might 
be pessible to distinguish the later decision 
on the ground that the order for future 
interest was expressly chellenged in the 
appeel in that case. At any rate, we are 
Salisied that this case is distinguishable 
from the case reported in Mirza Muham- 
mad Sadiq Ali Khan v. Niaz Ahmad, 1935 
O. W. N. 919 (1), on the ground that the 
present appeal does not challenge the order 
for future interest. We are accordingly 
of opinicn that the present case should be 
governed. by the decision in Nirman Singh 
v. Shycm Narain, TO. W.N. 585 (2), and, 
therefore, hold that the court-fee paid on 
the memorandum of appeal is correct. 


D. Appeal dismissed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1104 of 1933 
June 1, 1936 
TEK CHAND AND DALIP SINGH, JJ, 
DIGAMBAR DAT GIR—PLatxt .pr— 
APPELLANT 


VETSUS 
BHAIRON GIR~—DeErenpant -—RESPONDENT 


Religious Endowment—Succession—Succession in 
gaddi established to have been from guru to chela for 
eight generations—Gaddi, if can be held to be a 
maurusi gaddi. ; 

Held, that where it is established that in the gaddi 
of mahantship the succession has been frem guru to 
chela for eight generations, the gaddi must be held to 
be a maurusi gaddi. 


F. ©. A. from a decree of the Senior Sub- 
Judge, Karnal, dated December 5, 1932. 

Mr. Shamair Chand, for the Appellant. 

Messrs. Prakash Chandra and Mohammad 
Amin, for the Respondent. 


Tek Chand, Jd.—This should be read in 
continuation of our order of remand, dated 
December 3, 1935 (as reported in Digambar 
Datt Gir v. Bhairon Gir (1). By that order, 
the following two issues were sent down to 
{he Senior Subordinate Judge, Karnal, for 
inquiry and report: (1) Is the Dera of 
Mandir Mahadev in Mauza Urnai Sangam, a 
Maurusi institution, in which succession to 
the cce of mahantship has been from 
guru to chela ? and (2) Is Digambar Datt 
Gir the Senior chela of Rawan Gir? The 
Senior Subordinate Judge has recorded the 
evidence produced by both parties and 


(1) A IR 1936 Lah, 228; 162 Ind, Cas, 27:38 PLR 
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submitted his report, finding both the issues 
in favour cf the plaintiff Digambar Datt 
Gir. No objections to this report have 
been filed by the respondent. We have 
examined the evidence and heard Counsel. 
The plaintiff propounded the following 
pedigree table : 


GANESH GIR 
Hardit Gir 
Goman Gir 

Khustlal Gir 
dee Gir 





| 


| ga 
Balwant Gir Mangal Gir 
Khushi Gir 


Rawan Gir 





sini Datt Gir Digambar Hari Gir 


Plaintiff. 


As stated in the remand order it was 
established that Rawan Gir had succeeded 
his guru Khushi Gir, who had succeeded 
Balwant Gir. Therefore, it had been esta- 
blished that for three generations succes- 
sion wes from guru to chela. The docu- 
mentary evidence, consisting of entries in 
the settlement papers of 1887, Exs. P. IJL 
and P. IJ, shows that Balwant Gir had 
succeeded his guru Indar Gir. Similarly, 
Ex. P. I/M, which isa copy of.the Asami- 
war Khatauni, shows that Khushal Gir had 
succeeded his guru Goman Gir. There is 
no documentary evidence to connect Indar 
Gir with Khushal Gir, or Goman Gir with 
Hardit Gir, or Hardit Gir with Ganesh Gir. 
The oral evidence, however, including that 
of defendant’s own witness, Bhibhuti Gir 
(D. W No. 3), who has admittedly been one 
of his principal supporters from the very 
beginning, shows that Indar Gir was the 
chela of Khushal Gir, that Goman Gir was 
the chela of Flardit Gir who was the chela 
of Ganesh Gir, the founder of ithe institu- 
tion. It is also admitted by Bhibuti Gir 
(D. W. No, 3) and other witnesses that 
Hardit Gir did not succeed Ganesh Gir as 
he got another big Dera worth several lacs 
of rupees and relinquished his right to 
succeed to this gaddi in favour of his 
chela Goman Gir. I agree, therefore, with 
the finding of the lower Court that it had 
been established that in this gaddi the 
succession has been from guru to chela 
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for eight generations. The gaddi must, 
therefore, be held to be a maurusi gaddi. 
On issue No. 2 we find that there were cnly 
two chelas of Rawan Gir, namely Digambar 
Datt Gir and Digambar Hari Gir. Digambar 
Hari Gir has appeared as a witness after 
remand, and has stated on oath that Digam- 
bar Datt Gir is the senior chela of Rawan 
Gir. He has alsu stated that he has no 
claim to succession to this gaddi, and he 
supports the case of Digambar Datt Gir. 
To contradict this the reepondent has led no 
evidence to show that Digambar Datt Gir is 
not the sonior chela. I hold, therefore, that 
Digambar Dutt Gir isthe senior chela of 
Rawan Gir. On these findings the plaintiff 
must be heid to be entitled to suceeed as 
the mahani in succession to Rawan Gir, and 
his suit for possession of ihe properties 
mentioned in the plaint must be decreed. 
I would accordingly accept ithe appeal, set 
aside the judgment and decree of the lower 


Court and decree the plaintiff's suit with 
costs throughout. l 
Dalip Singh, J.—I agree. 
N. Appeal allowed. 
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CALCUTTA HIGH COURT 
Letters Patent Appeal No. 11 of 1935 
March 25, 1936 
GUHA AND BARTLEY, JJ. 

LALIT MOHAN SAHA AND OTHERS 
— APPELLANTS 

í VETSuUS 
DEBENDRA NATH THAKUR AND OTHERS 
—RESPONDENTS 

Bengal Village Self-Government Act (V of 1919), 
ss. 19, 31—" Vest” and “control "—Meanings of— 
Power of Union Board to exercise control over pri- 
vate prop2rty. 

The words- vest * and “control” have been used 
in the Bengal Village Self-Government Act in con- 
nection with two different states of things, as men- 
tioned in the two difierent and separate provisions 
contained ins.19 and s. 3l cf the Act. 

The Union Board has no authority to exercise 
control over private property purporting to act under 
s. 31, Bengal Village Self-Government Act 

Even on the assumption that s. 31, Bengal Village 
Self-Government Act, empowers the Union Board to 
make improvement, there can be no question that the 
control and the power to make improvement could 
be exercised cnly ina manner consistent with the 
rights of user, so faras the members of the public 
were concerned. So, where the public had acquired 
a right to use the Halot as a boat passage during 
the rainy reason, this passage of boats cannot be 


obstructed by raising of earth as sanctioned by the 
Union Board. 


Messrs. S. C. Basak, Gopal Chandra Das 
and Bhuban Muhan Saha, for the Appellants, 
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Messrs. Atul Chandra Gapta. Bhagirah 
Chandra Sen and Ramendranath Roy 
Choudhury, for the Respondents. 

Mr. Bireswar Chatterjee, for the Deputy 
Registrar, 

sudgment.—The plaintiffs in the suit in 
which this appeal has arisen, suing as re- 
presentatives of the public under O. L, r. 8, 
Civil Procedure Court, prayed for posses- 
sion cf what was mentioned as a public 
Halot, on removal of obstruction therefrom 
and for permanent injunction. The case of 
the plaintiffs was that the Halot described 
in the plaintand which was tLe subject of 
the litigation was a public pathway in diy 
season and a public boat passage in the 
rainy €eason, that the defendants had in 
collusion with one another totally obstiucied 
the boat passage and made the same unfit 
for use as a pathway in dry reason, and 
thatthe publichad been inconvenienced by 
the obstruction thus caused. Defendant 
No. 1 was the President of the Bhagyakul 
Union, Board and represented the Board as 
such,‘and he supported defendants Nos. 2, 3 
and 4, who filed written statements and 
pleaded that earth was raised on the part 
of the Halot mentioned in the plaint, in ac- 
cordance with the resolution of the Union 
Board passed on the application of the de- 
fendants for the improvement of the Halot. 
The fact that boat passage of the public 
through the Halot was discontinued, as as- 
serted by the plaintiffs, was not controverted. 
The case of the defendants was that the 
members of the public could use the Halot 
as a pathway in dry season, that so far as 
passage of boats were concerned, boats 
could easily pass through the northern por- 
tion of the Halot in question. According to 
the defendants the suit was not maintain- 
able inasmuch as the action of the Union 
Board, which wes sought to be challenged, 
was legal and bona fide in the discharge 
of their duties. 

As it would appear from the judgment 
of the trial Court, defendants Nos. 1 to 4 
admitted the Halot in suit to bea public 
Halot; it was further admitted that the boat 
passage had been totally obstructed by the 
raising of earth in front cf the baris of de- 
fendants Nos. 2 to 6. The Halot, before the 
obstruction complained of was used as a 
footpath during the dry season and as a 
boat passage in the rainy season, by the 
public. The Munsif noticed the position, 
which. was beyond the pale of controversy, 
that in the part of the country in which 
the Halot in question was situate, most of 
the big Halots were used as boat passages 
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in the rainy season; and has observed that 
the power of the Union Board to improve 
the public Halot used both as pathway and 
boat passage by the public, consistently 
with its user could be denied. It has to be 
noticed that according tothe learned Munsif 
the disputed Halot was a waterway in the 
rainy season, and public pathwah during 
ihe dry season, and that the action of the 
Union Board was not legal and bund fide. 
‘The trial Court, on the conclusions arrived 
at by it, on the interpretation of the pro- 
visions of the Village Self-Government Act, 
1919, and on the materia's placed on record, 
passed a decree in favour of the plaintiffs. 
The plaintifis were held entitled to get pos- 
session of the disputed Halot after removal 
of all obstructions therefrom. The Halot 
in suit was declared to bea public Halot 
for footpath during dry season and for 
waterway in the rainy reason for all pur- 
poses as alleged in the pla‘nt. 

On appeal by the contesling defendants 
ihe decree of the trial Court was affirmed 
by the learned Subordinate Judge in the 
Court of Appeal below. On the evidence 
in the case, the Court of Appeal below held 
that atleast for three months in a year 
tie Halot was used as a boat passage. The 
user was from time immemorial, and the 
plaintiffs and the public had acquired a 
Tight to use the Halot as a boat passage 
during the rainy season. The finding on 
evidence, arrived at by the lower Appellate 
Court, was also to the effect that the boat 
passage would entirely disappear by the 
raising of the Halot in the manner mention- 
ed in the plaint. The Subordinate Judge 
has referred to acquisition of easement by 
the plaintifs and of giving up of that right, 
so far as the user of the Halot as a boat 
passage was concerned; and gave his deci- 
sion that the Union Board had no power to 
close the waterway. In the concluding part 
of the judgment, the Subordinate Judge has 
held thats. 31, Village Self-Government 
Act, did not apply to the Halot in suit, in- 
asmuch asthe Halot was the private pro- 
perty of the plaintifisand some of the de- 
fendants. 

The contesting defendants appealed to 
this Court from the decision of the Sub- 
ordinate Judge; and the concurrent deci- 
sions of the trial Court and the Court of 
Appeal below, were reversed by our learned 
brother R. CŒ. Mitter, J. This appeal under 
s. 15, Letters Patent, is by the plaintiffs in 
the suit. 

The learned Judge of this Court has 
rightly held that there was confusion of 
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ideas, so farasthe Subordinate Judge was 
concerned, in identifying easement with a 
public rigot of passage, concepts which 
were inconsistent. The learned Judge has 
dealt with the provisions of the Bengal 
Village Self-Government Act, bearing upon 
the facts of the case before us, and has 
given his decision based on certain observa- 
tions contained in the judgment cf Brett, 

. J, in Cavardale v, Charlton (1), in 
which s. 149, Public Health Act (38 and 39 
Vict. Ch. 55), was interpreted. In that pro- 
vision of the English statute, the words 
“shall vest” and “be under control” were 
used together, in connection with vesting 
and control of streets within urban dis- 
tricts; and in our opinion the observations 
to which reference has been made are not 
of any assistance for the purpose of a deci- 
sion in the case before us. The words 
“vest” and “control” have been used in the 
Bengal Village Self-Government Act in con- 
nection with two different states of things, 
as mentioned in the two different and sepa- 
rate provisions contained in s.19 and s. 31 
of the Act. The works constructed by the 
Union Board were to vest in the Board 
under s. 19: the Union Board was given the 
control of roads not being private property 
under s. 8l of the Act. 


On the facis found in the case before us 
that the Halot in question was private pro- 
perty of the plaintiffs and some of the de- 
fendants, the question of application of s. 31 
Bengal Village Self-Government Act, could 
not arise, and we have no hesitation on the 
facts found in coming to the conclusion 
that the decision of this Court in Khowaj 
Alt v. Syed Mia (2), a decision with which 
our learned brother R. C. Mitter, J., has 
expressed dissent, is right. On the fact 
found by the Court of Appeal below, that 
the Halotin question is private property, 
the proprietary rights being with the plain- 
tiffs and some of the defendants, the Union 
Board had no authority to exercise control 
over the same purporting to act under s. 31, 
Bengal Village Self-Government Act. It 
may be mentioned that Mr. Gupta the 
learned Advocate for the respondents before 
us, did not rely on the observations of 
Brett, L. J., Caverdale v. Charlton (1), in 
support of the decision against which this 
appeal was directed. In our judgment the 
observation of Brett, L.‘J., in Caverdale 
v. Charlton (1), can have no application 


(1) (1848) Q BD 104;48 L J Q B128;40L T 
&; 27 W R257 


(2) AI R 1933 Cal. 284; 143 Ind. Cas, 110; 360 W 
N 119; Ind. Rul, (1933) Cal. 333, 
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to the facts of the case before us: and the 
operation of s., 91 was excluded on the facts 
found. 

The above decision arrived at by us con- 
cludes the question argued in this appeal, 
arising upon the judgment of our learned 
brother Mitter, J., in favour of the appel- 
lants before us. There is, however, another 
aspect of the case before us, which cannot be 
ignored. Even on the assumpticn thats. 31, 
Bengal Village Self-Government Act, ap- 
‘plied to the case and that the Union Board 
had the control and power.to make im- 
provement in regard to the Halot in ques- 
tion, there can, in our judgment, be no 
‘question that the control and the power to 
make improvement could be exercised only 
in amanner consistent with the rights of 
user, so far as the members of the public 
-were concerned. As has been indicated by 
the trial Court and by the Court of Appeal 
below, and as has been pointed out above, 
with reference to the judgments of those 
Courts the public had acquired a right to 
use the Halot asa boat passage during the 
rainy season; this passage of boats was 
totaly obstructed by raising of earth as 
‘sanctioned by the resolution of the Union 
Board. On this aspect of the case before 
us the decision must be thatthe right of 
the public to use the Halot as a boat pas- 
sage during the rainy season could not be 
interfered with by the Union Board pur- 
porting to act under the provisions contained 
‘in s. 31, Bengal Village Self-Government 
Act, on the footing that the said provision 
of the law was applicable to the case of 
the Halot in question. The Halot was a 

_ Public Halot in the sense that it was a pub- 
- ‘lie pathway during the dry season, and was 
a public passage for boats during the rainy 
season. It may be mentioned that the boat 
passage in the case before us could not be 
“denominated a waterway as contemplated 
by s. 31, Bengal Village Self-Government 
Act, as has been done by the trial Court 
in its judgment. 

The result of the conclusion we have ar- 
rived at, as mentioned above, is that the 
appsals must be allowed. The decision of 
our learned brther R. ©. Mitter, J., is set 
aside, and the decree of the Court of first 
instance passed in favour of the plaintiff- 
appellants, which was affirmed by the Sub- 
ordinate Judge in the Court of Appeal 
below, is restored. The plaintiffs-appellants 
“are entitled to get their costs in all the 
Courts. 

D.. Appeal allowed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 625 of 1932 
February 11, 1936 
COLDSTREAM AND BHIDE, JJ. 

COMMITTEE or MANAGEMENT or 

GURDWARAS, AMRITSAR—OBJECTORS 
-~APPELLANTS 
Versus 
NARAIN SINGH AND OTHERS—RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), ss. 5, 10—Pett- 
tioner having no right, title or claim to property in 
dispute—Publication of list of objectors under s. 3— 
Claim of objectors—Adjudication upon—Petitioner 
establishing lesser right.than that claimed—Tribunal, 
if can declare and define that right—Bunga—~ 
Pahlwanke Bunga—Nature of institution. 

If the petitioners are found to have no right, 
title or interest in the property concerned in 
a petition under s. 5, Sikh Gurdwaras Act, the 
tribunal has no authority to examine and adjudi- 
cate upon the claims of the objectors who sup- 
port the claim made in the list presented and 
published by the Local Government under s. 3, for 
the only claim before them for disposal under s. l4 
is that made in the petition presented under sg. 5, 
But this does not mean that where a petitioner 
has cucceeded in establishing before the tribunal a 
lesser right than he claimed in the petition, by 
showing that he has the right to manage the pro- 


-perty, the tribunal cannot in its decree define the 


extent of that right and in so doing declare that 
the petitioner is not subject to control by the 
Gurdwara and there is nothing in the Sikh Gur- 
dwaras Act.prohibiting in such a case the grant ofa 
declaration to this effect. Committee of Management 
Amritsar Gurdwaras and S. G. P. C. v. Nanak Singh, 
Appeal No. 2610 of 1929, followed. Management 
Committee Gurdwara Amritsar v, Inder Singh (1), 
Shiromani Gurdwara Prabandhak Committee, Amrit- 
sar v. Jagat Ram (2) and Hazara Singh v. Chet Ram 
(3), referred to. 

Held, that the Pahlwanke Bunga is an institution 
intended to be reserved as a hostel for pilgrims 
visiting the Golden Temple, although there is no 
evidence ofthe formal dedication of it to religious or 
charitable purposes. Kishen Singh v. Partab Kaur 
(6), not approved. Gahl Singh v, Surjan Singh (5), 
approved, 


F. C. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated Janu- 
ary 16, 1932. 

Messrs. Charan Singh and Gurcharan 


“Singh, for the Appellants. 


Mr. Din Dyal Khana, for the Respond- 
ents. l 


Coldstream, J.—This is an appeal 
against a decree passed by the Sikh Gur- 
dwaras Tribunal. 

The property in dispute is building 
known as the Bunga Pahlwanke in Amrit- 
sar. It is situated beside the marble pave- 
ment which surrounds the Sacred Tank in 
the middle of which stands the Golden 
Temple (Sri Harmandir Sahib) a Notified 
Sikh Gurdwara and was included in a 
list submitted in accordance with the pro- 
visions of s. of the Sikh Gurdwaras Act 
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as a property alleged to belong to the 
Gurdwara. A petition was presented under 
5. 50f the Act on behalf of the proprietors 
of two villages, Pahlwanke and Drazke, in 
which the right claimed for the Golden 
Temple was denied and it was asserted 
that the petitioner's predecessors who built 
the Bunga several generations ago, and 
had rebuilt it three years previously, were 
iis owners. The petition was opposed by 
the Shiromani Gurdwara Pardandhak Com- 
mittee and the Local Committee of Manage- 
ment (Committee of Management of Amrit- 
sar Gurdwaras) who pleaded that the 
Bunga kad been built on Temple land in 
Sikh times for the convenience of pilgrims 
visiting the Temple, to which it had been 
dedicated, and by the management of 
which it was managed and controlled. The 
Local Committee subsequently informed the 
Tribun] that they did not wish to oppose 
ihe petition and the proceedings were con- 
tinued cx parte against that.body. 

The President and one of the Members 
of the Sikh Gurdwaras ‘Tribunal found 
that there was no evidence of dedication 
and that it was not proved that tke authori- 
ties of the Golden Temple had exercised 
superintendence or control over the Bunga. 
The third member was of opinion that the 
petitioners were not the owners of the 
Bunga and that the Management of tke 
Golden Temple had righis of superinten- 
dence and control over it. In accordance 
with the decision of the majority an order 
was passed declaring that the Golden 
Temple had no right of superintendence or 
control or ownership over the Bunga, that 
the Bunga was founded and was owned by 
the proprietors of Drazke and Pahlwanke 
who possessed the righis of controlling and 
managing the Bunga and of appointing 
and dismissing the Bungai (the manager 
of the Bunga) and that the Bunga was in- 
alienable. 

Against this order the Local Committee 
have appealed. Itis argued on its behalf 
by Mr. Charan Singh that the order is ultra 
vires in so far as it declares that the mana- 
gement of the Golden Temple has no rights 
of superintendence and control over the 
Bunga, and that it is erroneous because the 
evidence does not prove the ownership of the 
pelitioners but proves that the Bunga is a 
trast property dedicated to public use as 
a hostel for pilgrims visiting the Golden 
Temple. Itis also argued that the wakf 
nature of the property is recognised in 
the Tribunal’s declaration that it is in- 
alienable, a declaration inconsistent with 
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ihe declaration that it is the private property 
of the petitioners. Itis not contended be- 
fore us ihat the Bunga belongs to the 
Golden Temple or that the proprietors of 
Drazke and Pahlwanke have not the right 
to manage it. It support of his first argu- 
ment Counsel relies on Management Com- 
mittee Gurdwaras, Amritsar v. Inder Singh 
(1) Shiromani Gurdwara Prabandhak 
Committee, Amritsar v. Jagat Ram (2) and 
Hazara Singh v. Chet Ram (3). The first of 
these judgments dealt with a petition under 
S. 5, Sikh Gurdwaras Act, in which the peti- 
tioners claimed, as in the present case, to 
be proprietors of a Bunga which had been 
included as property of the Golden Temple 
in a list notified under s. 3. The petitioners 
were not descendants of the founders of 
the Bunga. The Tribunal had. placed on 
the objectors the burden of proving that 
the property belonged to the Golden Temple 
and finding this onus not discharged, and 
that the petitioners were merely Bungais 
gave a declaration that the Golden Temple 

ad no proprietary rights in the Bunga and 
that the petitioners were Bungaic. The 
objectors appealed. In accepting the appeal 
Addison, J., (Currie, J., concurring) pointed 
out that the initial onus should have been 
placed on the petitioners in conformity 
with the scheme of the Act and that the 
question whether the property was dedicat- 
ed to the Golden Temple did not arise as 
this matter had been compromised in a 
case between the descendants of the foun- 
ders of the Bunga and the Shiromani Gur- 
dwara Prabandhak Committee and the 
Local Committee of Management. 

In the second case cited the petition was | 
one unders. 10. The petitioners had with- 
drawn their petition and the High Court 
held that tte tribunal had rightly de- 
clined to give the objectors a declaration 
that the property belonged to the Gur- 
dwara whose property it bid been 
claimed to be in the list published 
under the provisions of s. 7 (2), the sole duty 
of the tribunal being to dispose of the 
petition before it and there being no power 
expressly given tothe tribunal by the Act 
to make on the hearing of a petition under 
s.10,a declaration that the property in suit 
belonged to Gurdwara. In the third 
case also the p2tition was one unders. 10. 
Claims by the petitioners to certain encum- 
bered properties had been dismissed by 

(1) A I R 1933 Lah. 1041; 147 Ind. Cas. 1142; 15 L 
117; 35 P LR 286;6R L 485. - 

(2) A I R 1935 Lab, 279; 156 Ind. Cas. 1012; 16 L 


968: 33 PLR 44;8RL 71. 
(3) A I R 1935 Lah, 813; 160 Ind. Oas, 533;8 R L 540 
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the tribunal who had nevertheless made a 
declaration that the Gurduwdra to which the 
objectors had asserted the properties be- 
longed had no right, title or interest in them. 
The High Court on appeal pointed out that 
there was no provision in the Sikh Gur- 
dwaras Act for the grant of a declaration dis- 
allowing the claim of the objectors. In res- 
pect of certain other properties the learned 
Judges in the same judgment accepted an 
appeal by the objectors against the tribu- 
nal’s decree in favour of the petitioners. In 
so doing they themselves recorded a finding 
that the property belonged tothe Gurdwara 
on whose behalf no petition was before the 
tribunal. 

These rulings are certainly authorities for 
the proposition that-if the petitioners are 
found to have no right, title or interest in 
ihe property concerned in a petition under 
s. 5, (their postition appears to be the same 
whether the petition is presented under 
s. 5, ors. 10) the tribunal has no authority 
to examine and adjudicate upon the claims 
of the objectors who support the claim 
made in the list presented and published 
by the Local Government under s. 3, for the 
only claim hefore them for dispesal under 
s. 14, is that made in the petition presented 
unders. 5. But this does not mean that 
where a petilioner has succeeded in estab- 
lishing befcre the tribunal a lessor right 
than he claimed inthe petition, asin this 
case he has done, by showing that he has the 
right tomanage the properiy, the tribunal 
cannot in its decree define the extent of that 
right and in so doing declare that the peti- 
tioner is not subject to control by the Gur- 
dwara andl can see nothing in the Act 
prohibiting in such a case ihe grant of a 
declaration to this effect. As pointed out in 
the last of the judgments relied on by the 
appellants’ Counsel the tribunal has power 
partially to accept a petition. It istrue that 
in the present case the petitioners came for- 
ward as owners and not as managers only, 
but I have no doubt that it was the duty of 
the tribunal to enquire and discover if the 
petitioners had any right, title or interest in 
the Bunga andifaright was found proved to 
give a declaration describing it. It is rele- 
vant here to notice that before issues were 
struck it was stated on the petitioners’ be- 
half that the Bunga was used by the vil- 
lagers of Pahlwanke and Drazke who did not 
wish to alienate it and that there was a 
Bungai appointed by the villagers. I find 
support for my view in a case on all fours 
with the present one, Committee of 
Management Amritsar Gurdwaras and S. G. 
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P. C. v. Nanak Singh, Appeal No. 2610 
of 1929, decided by Broadway and Abdul 
Qadir, JJ., on June 10, 1931. There a Bunga, 
known as the Jhallianwala Bunga, had been 
claimed as property belonging to the Golden 
Temple. Nanak Singh petitioned under 
s. 5, Sikh Gurdwaras Act, asserting his owner- 
ship of the Bunga which he declared had 
been founded by his ancestors and had been 
in their possession for many generations. 
The tribunal struck three issues : (1) Is the 
petitioner owner of the Bunga? (2) Hes the 
Harmandir Sahib the right of management 
or control over the Bunga, and if the peti- 
tioner fails to prove that heis the owner 
of the Bunga, is he a hereditary irremovable 
Bungai? The tribunal made a declaration 
that the petitioner was not the owner of 
the Banga, but that he was a hereditary 
Bungai removable for a good clause and 
that the Sri Harmandir Sahib had no right 
of ownership or superintendence or control 
over the Bunga. The Shromani Gurdwara 
Parbandhak Committee and the Committee 
of Management of the Sri Harmandir Sahib 
appealed, the contention argued being that 
the tribunal was wrong in declaring that 
the Golden Temple had no right of superin- 
tendence. 

The learned Judges of this Court found 
it to be proved thet the object for which the 
Bunga was founded was to provide accom- 
modation for pilgrims to the Golden Temple, 
that the villagers of Jhallianwala, whose 
predecessors had founded the Bunga, were 
entitled to preferential treatment, but that 
pilgrims as a whole were accommodated and 
were intended to be accommodated when 
accommodation was available. On these 
findings they dismissed the appeal allowing 
the declaration to stand that the Harmandir 
Sahib had no right of ownership or of supc- 
rintendence or control. I would for the 
reasons indicated above overrule the conten- 
tion here raised against the declaration that 
the Golden Temple had no right to control 
the management of this Bunga. It is not so 
easy to dispsse of the next argument, name- 
ly, that the decree is not consisting in dec- 
laring first that the Bunga belongs to the 
proprietors of Drazke and Pahlwanke and 
secondly that it is inalienable. Tre peti- 
tioners have not appealed against the decla- 
ration that it is inalienable. If the Bunga is 
inalienable it can be so only because it has 
been dedicated to some particular use and 
the original proprietors had partly divested 
themselves of their rightsin it. The peti- 
tioners cannot, therefore, be owners of the 
Bunga in the full legal sense of the term, 
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That a Bunga situated as this building is 
situated is ordinarily an institution devot- 
ed to an object partly religious and partly 
charitable is now well established. The 
nature of such a Bunga was described as 
following in Mehr Singh v. Sochet Singh (4): 

“Bungas are hostels where pilgrims coming from 
various parts of India to pay a visit to the Golden 
Temple stay. Thesehostels were founded by rich 
men, especially by the Rajas and were dedicated 
to the public as wakf property. There was appoint- 
el in each Bunga a custodian called a Bungai whose 
duty was to read the Granth Sahib and arrange for 
the comfort of pilgrims staying in the Bunga and 
keep the Bunga in proper order.” 


In that case it was held thata sale of a 
Bunga and the right of its management 
and superintendence was asale of a religi- 
ous office for personal gain and that the 
alienation was, therefore, invalid. This 
definition of the nature of a Bunga was ac- 
cepted in Gahl Singh v. Surjan Singh (5), 
which dealt with a case relating to Nur 
Mahliya Bunga, the right to control which 
had been the subject of litigation which 
came before the Chief Courtin Kishen Singh 
v. Partab Kaur (6). That Bunga had been 
founded by the Sardar of Bhakna whose 
representative at the time of the litigation 
was Sardarni Partab Kaur, the widow of a 
descendant of the founder. The Bungai of 
the Bunga, Kishen Singh, claimed to be an 
independent incumbent of the institution 
and Sardarni Partab Kaur had sued Kishen 
Singh successfully to be given possession 
of it. Kishen Singh appealed. There was 
no evidence that the building was ever 
formally devoted to religious purposes for 
the public beneit. In the course ‘of his 
judgment dismissing the appeal, Anderson, 


J., remarked : 

“According toHindu Law there is a distinction 
between an absolute dedication of property to reli- 
gious uses and an imperfect trust. Inthe case of the 
latter the nature of the property remains unchanged 
and its application at the discretion of the founder. 
Such imperfect trusts are common enough in the 
Punjabin thecase of Serais, and Dharamsalas, ani 
such an institution as the Bunga as to which the 
dispute has now arisen may very well partake of the 
same nature.” 

For the respondents Mr. Din Dayal, who 
relies mainly on this judgment, contends 
that the Pahlwanke Bunga is proved to be 
an institution of the kind described in it, 
that is to say that it isan imperfect trust, 
the property remaining that of the founder 
and its application at his discretion. But 
itis clear that this was not the view taken 
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by the Division Bench in Gahl Singh v. 
Surjan Singh (5), which decided that this. 
same NurMahliya Bunga was a religious 
and charitable institution, and as such, could 
not be alienated in the absence of a custom 
to the contrary. In view of this decision 
the remarks of Anderson, J., on which Mr. 
Din Dayal relies, cannot be regarded as an 
authoritative pronouncement regarding the 
nature of Bungas generally. The definition 
of the nature of a Bunga accepted in Mehr 
Singh v. Sochet Singh (4) and Gahl Singh v. 
Surjan Singh (5), was adopted by Broadway 
and Abdul Q ədir, JJ.,in Appeal No. 2610 
of 1929 to which reference has been made 
above and more recently by Addison and 
Currie, JJ., in Management, Committee Gur- 
dwara, Amritsar v. Inder Singh (1). 

In the present case there is nothing to 
show that the Pahlwanke Bunga is not a 
Bungain the ordinary sense of the term, 
namely, a partly religious, partly charitable 
Institution devoled to the purposes of a 
hostel and I think that the circumstances 
thatitis called a Bunga, that it abuts on 
the parkarma of the Golden Temple, that 
one of the resp-ndents’ own witnesses had 
admitted that it cannot be sold or mortgag- 
ed, the petitioner, Vir Singh, himself states 
that the proprietors have no wish to sell or 
mortgage it, and that it has long been used 
to accommodate pilgrims visiting the Gol- 
den Temple justify the tribunal’s decision 
that itis an institution intended to be re- 
served as a hostel for pilgrims visiting the 
Golden Temple, although there is no evi- 
dence of the formal dedication of it to reli- 
gious or charitable purposes. After consi- 
dering the evidence to which our attention 
has been drawn, I do not find that the tribu- 
nal erred in its decision that the Managers 
of the Golden Temple had not the right of 
superintendence or control or ownership of 
the Bunga. For all these reasons, I would 
accept this appeal so far as to delete the dec- 
laration that the petilioners are owners of 
the Bunga, substituting for the declaration 
given a declaration that the petitioners have 
the right to manage the Bunga whichis a 
wakf property dedicated to the use of wor- 
shippers at the Sri Harmandir Sahib, and 
are not subject to control by the managers 
ofthat Gurdwara. Having regard to all the 
circumstances I would leave the parties to 
bear their own costs throughout. 

Bhide, J.—I agree. 

D. Order accordingly. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 696 of 1932 
May 6, 1936 


K. 5. MENON, J. 
PONNAMMAL AND OTSERS— DEFENDANTS 
—APPELLANTS 
versus 
GOMATHI AMMAL AND OTHERS-—P LAINTIFFS 
AND DEFENDANTS —RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 44—Im- 
proper alienation by de facto guardian—Suit by 
minor for possession—Limitation — Minor, whether 
bound to sue to set aside salc—Applicability of Art. 44, 

In the case of improper or unauthorised aliena- 
tions by de facto guardians, the minors, when they 
come of age, reed not get the alienations set aside 
and Art. 44 of the Limitation Act would not apply to 
a suit by them for possession. 

Where the eldest of three sisters as guardian of 
the yuunger sisters alienated certain properties be- 
longing to them jointly and it appeared that the 
eldest sister was not even the de facto guardian 
of the others and one of the younger sisters in- 
stituted’ a suit for partition after the expiry of 
more than three years of her attaining majority 
ignoring the alienations: 

Held, (4) that the plaintiff was not bound to sue 
to seb aside the alienation made by her elder sister 
as the latter was neither a de jure or natural guar- 
dian nor a guardian de facto; 

(2) that even assuming that she was a de facto 
guardian the plaintiff wae not bound to set aside 
the alienations within three years of her attaining 
majority. Thayommal v. Kuppana Koundan (1), 
Kathaperumal Thevan v. Ramalinga Thevan (2), 
Chinni Alagumperumal Karayalar v. Vinayaga- 
thammal (3), Purushattama Ratho v. Brundavana 
Das (4), Ramaswami Pillai v. Kasinatha Iyer (5) 
and Koya Ankamma v. Kanaganchi Kameswaramma 
(6), referred to. 


S.C. A. against the decree of the Court 
of the Subordinate Judge of Ramnad in 
Appeal Suit No. 70 of 1931, (Appeal No. 324 
of 1930, District Court, Ramnad Appeal 
No. 14 of 1931, Sub-Conrt, Devakottah) 
preferred against the decree cf the Court 
of the District Munsif of Srivilliputtur, in 
Original Suit No. 409 of 1927. 

Mr. S. Ramaswami Iyer, for the Appel- 
lants. 

Mr. K. Rajah Aiyar, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit for partition and possession of 
one-third share of the plaintiff. It is alleged 
that the properties were bequeathed to the 
plaintiff and her sisters defendants Nos. 1 
and 2, by their father Sankara Pandiyam 
Pillai, and that the sale-deeds, Exs. I and 
XII, executed by the Ist defendant for 
herself and as guardian of the plaintiff and 
2nd defendant were not valid and binding 
on the plaintiff. The contesting defendant. 
pleaded that the plaintiff was bound to get 
the sale-deeds set aside before relief in 
respect of the properties comprised therein 
could be given to her and that, as she 
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came of age mcre than three years before 
the suit was filed, herright to get these 
documents set aside was barred by limita- 
tion. The trial Court upheld that the con- 
tention of the defendants and gave a decree 
only in respect cf the remaining properties. 
The Appellate Court reversed that decree, 
holding that the person who executed tke 
sale-deed on behalf of the plaintiff was not 
her guardian, that she was, therefore, not 
bound to get the documents set aside and 
that the suit was not barred by limi- 
iation. Defendants Nos. 1,3 and 5 and the 
legal representatives of the 6th defendant 
have filed this Second Appeal. 

The only question argued before me was 
whether the plaintiff was bound to get the 
sale-deeds, Exs. I and XII, set aside before 
she could claim any relief in respect of the 
properties comprised therein. The plaint 
properties, as already observed, were 
bequeathed to the plaintiff and her sisters, 
defendants Nos. 1 and 2, by their father 
Sankarapandiam Pillai. The third defen- 
dantis the husband of the Ist defendant 
and 4th defendant is the husband of the 
2nd defendant. The two documents im- 
Eeached, viz» Exs. T and XII, purport to 
have been executed by the Ist defendant 
for herself and acting as the guardian of 
her sisters, plaintiff and 2nd defendant. 
The contention of the appellants is that, as 
these two documents were executed by the 
lst defendant acting as the guardian of the 
plaintiff, the plaintiff, is bound to get these 
documents set aside and a suit to set aside 
these documents is governed by Art. 44 of 
the Indian Limitation Act. The answer 
of the plaintiff (respondent) is that the lst 
defendant was neither her legal nor her 
natural guardian and that, in fact, it was 
the 3rd defendant and not the lst defen- 
dant, who was managing the properties left 
by her father, that, therefore, this is not a 
case of an alienation by a guardian and that 
she is not liable to get the documents set 
aside. The finding of the lower Appellate 
Court is that the person who was really 
managing the properties and the affairs of 
the three sisters was the 3rd defendant and 
that the lst defendant was not the de facto 
guardian of the plaintiff. It is true that, 
after the death of the plaintiff's father, a 
number of documents relating to the prop- 
ertics have been taken in the name of the 
lst defendant, purporting to act as the 
guardian of the plaintiff, but the lower 
Appellate Court has held that all these 
transactions were brought about by the 
third defendant and that he was really tne 
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manager of the properties and the person 
acting as the guardian of the plaintif. If 
that is so and I see no reason why a differ- 
ent conclusion should become to, the Ist 
defendant was not at all the guardian of the 
plaintiff. Admittedly she was not the de 
jure guardian of the plaintiff; She was also 
not the natural guardian, as the mother of 
the plaintiff is still alive. In these circum- 
stances, she cannot at al] be regarded, in 
any sense of the term as the guardian of 
the plaintiff. If that isso, Exs. I and XII 
are void, so far as the plaintiff is concerned; 
and she need not get them set aside. 
Assuming that the lst defendant was tLe 
de facto guardian of the plaintiff, it has to 
be seen whether the alienations were for 
any legal necessity. The lower Appellate 
Court has found that both tke transactions 
were not for any necessity binding on the 
minor plaintiff. It has, therefore, to be held 
that the documents in question were not for 
the benefit of the minor and were executed 
without necessity. In the case of Thayam- 
mal v. Kuppana Koundan (1), this Court 
(Sadasiva Ayyar and Tyabji, JJ.) held that 
an alienation for no necessity need not 
be got set asida by the minor and that 
Art. 44 of the Limitation Act does not apply 
to unauthorised alienations. In the case 
of Kathaperumal Thevan v. Ramalinga 
Thevan (2), Ayling and Kumaraswami 
Sastri, JJ. held that in cases of alienations 
by a mother, who was not in law the guard- 
jan, Art. 44 of the Limitation Act did not 
apply. The view taken in the case reperted 
in Thayammal v. Kuppana Koundan (l) 
was quoted with approval by Devadoss and 
Mackey, JJ. in the case of Chinna Alagum- 
perumal Karayalar v. Vinayagathammal 
(3). Dealing with the same question Mr. 
Justice Ramesam made the following obser- 
vations in the cse of Purushattama Ratho 
v. Brundavana Das (4): ; 
“Alienations by de facto guardians. To this class 
Art. 44 doesnot apply. Vide Thayammal v. Kuppana 
Koundan (1) and Ramaswami Pillai v Kasinath Iyer 
(5). Such alionations by de facto guardians can be 
ignored by a minor and he can bring a suit within the 
larger period generally 12 years allowed by the 
general law. The transactions are not void because of 
the aliendtions were for justifiable necessity, they 
may be upheld wholly, or partially. They are only 
yoidable, but one has to use the term ‘voidable 
carefully in respect of such cases. Voidability by 


(1) 38 M 1125; 26 Ind. Cas, 179, 27 M L J 285. 

(2) 17M LT 138; 27 Ind. Cas. 695, 

(3) 29 LW 6; 117 Ind. Cas, 731; 55M LJ 861; AIR 
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minors of such alienations is analagous to thé 
voidability of widow's alienations by the rever- 
Sioners who can ignore the widow's alienations and 
bring a suit within 12 years under Art. J41 * * * 
The word voidable’ in such cases isnot used in the 
same sense in which it is used in the law of con- 
tracts.” 


The view of Ramesam, J. is quoted with 
approval by the learned Chief Justice in 
Koya Ankamma v. Kanagancii Kameswa- 
ramma (6), in which his Lordship observes: 
Purushottama Ratho v. Brundevana Das (4), decides 
that suits brought by persons to set aside aliena- 
tion by de jure guardians during minority are govern- 
ed by Art. 44, whereas Art. 44, does not apply to 
sults by minors to set aside alienations made by 
de facto guardians.” 

But, at the case in Koya Ankamma v. 
Konaganchi Kameswaramma (6), was a case 
of an alienation by a de jure guardian, 
Ar. 44, was applied. It will, therefore, be 
eeen thet his Court has been consistently 
holding that in case of improper or un- 
authorised alienations by de facto guardians, 
the minors, when they come of age, need 
not get the alienations set aside and that 
Art. 44 of the Limitation Act would not 
apply. Itis, however, pointed out by the 
learned Advocate for the appellant that the 
correctness of the decision in Thavammal v. 
Kuppana Kuondan (1), was doubted by 
Curgenven, J. in the case of Karri Adegya 
v. LTammalampudi Guvinda (7), but the 
question for decision there was whether an 
alienation by the mother acting es tke 
guardian of her daughter, who was a minor 
Hindu widow, was void or only voidable, 
and whether the suit by the reversioners 
was barred by Art, 125 of the Limitation 
Act and after expressing a doubt about the 
Correctness of the decision in Thayammal 
v. Kuppana Koundan (1), his Lordship 


observes: : 
“In any case it does not follow that because 
Art. 41, may ba inapplicable, the transaction 


would be void." 

I donot think this case helps the appel- 
lant. In Seetharamamma v.. Appiah (8), 
no question of the applicability of Art. 84 
arose for decision. ‘lhe question there was 
whether an alienation by the de facto 
guardian not for necessity was only void- 
able and could be ratified by the minor on 
attaining majority. This too, therefore, 
does not help the appellant. In the case 
reported in Ramaswami Pillai v. Kasinatha 
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Iyer (5), it was pointed out that Art, 44 of 
the Limitation Act did not apply to cases of 
alienations by de facto guardians, and 
several cases including Thayammal vY. 
Kuppana Goundan (1) were quoted. In 
the case Bangarammal v. Lydia Kent (9), 
when the parties were Christians, the ques- 
‘tion for decision was whether the mother 
could be regarded as a natural guardian 
and what was the effect of an alienation by 
her. The cases relied on by the appellant, 
-~ therefore, do not support his contentions. 

It may even be doubted whether such 
persons who are called de facto guardians 
can really be regarded as guardians in the 
strict sense of the term. They may be 
intermeddling with the estate of the minor 
or even managing and dealing with that 
estate for some time, but itis very doubtful 
whether by those acts alone they can be 
called, ‘guardians’ in the strict legal sense 
of that term. If thatis so, Art. 44, which 
deals with alienations by ‘guardians’ can 
have no application whatever to alienations by 
such persons. Howeverin this case it is not 
necessary to go so far, for, as the alieations 
in question are found to be not for neces- 
sity and not binding on the minor, I do not 
think that the plaintiff is bound to get 
them set aside or that Art. 44 applies. The 
suit is, therefore, not barred by limitation. 

The Second Appeal is, therefore, dis- 
missed with costs including costs in O. M. P. 
No. 4711 of 1934. 

Leave to appeal, applied for, is refused. 

Appeal dismissed. 


A. 
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_ PATNA HIGH COURT 
Criminal Revision No. 533 of 1935 
November 19, 1935 
JAMES AND SAUNDERS, Jd. 
RAGHUNATH SINGH AND orapes— 
PETITIONERS 
VETSUS 
EMPEROR— Opposite PARTY. 

Evidence Act (I of 1872), ss. 40 to 48—~Decree for 
confirmation of possession — Whether conclusive of 
possesston—dJ udgment—Admissibility to show its date 
and legal consequences— Criminal Procedure Code (Act 
V of 1898), ss. 145, 146 —Questton of possession—Civil 
Court judgment—Its evidentiary value before Crimi- 
nal Court—Quaere. 

The decree for confirmation of possession and for 
declaration of title cannot be regarded as conclusive 
proof that the decree-holder was in possession on the 
date of the decree. Kishori Jha v. Anand Kishore 
Jha (1), dissented from. 

A judgment is generally speaking only admissible 
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to show its date and its legal consequences. Trailokya- 


nath Das v. Emperor (2), relied on. | 
Quaere.—lf the decree had been for delivery of 


possession followed by execution, the proof of formal 
delivery of possession might well be treated as 
conclusive proof in favour of the successful com- 
plainant: but where there has been no execution, and 
all that exists is a simple declaratory decree, whe- 
ther the opinion of the Munsif on this matter of posses- 
sion should have any weight at all with a Criminal 
Court which has to decide the question of possession 
on the evidence before it, is doubtful. 

Cr. R. from an order of the Sessions 
Judge, Saran, dated September 18, 1935. 

Mr. B. P. Jamuar,for the Petitioners. 

Mr. Jaleshwar Prasad, for the Crown. 

James, J.—The names of Baldeo Raj and 
Kapildeo Rai, were entered in the Record of 
Rights in respect of certain land to which 
Suchit Singh laid claim. There was a 
dispute which led to proceedings under 
s. 144, Criminal Procedure Code, in which 
Suchit Singh was unsuccessful. Suchit Singh 
then instituted a suit in the Court of the 
Munsif of Chapra praying for declaration of 
title in respect of this land and for con- 
firmation of possession and in the alternative 
for recovery of possession. On February 
18, 1935, the Munsif decreed the suit, making 
the declaration prayed for, finding that 
Suchit Singh wasin possession, and decree- 
ing what he called confirmation of posses- 
sion. On April 1, 1935, Ramdahin Singh 

son of Kapildeo Rai, was reaping the crop 
on this land when he was attacked by 
Suchit Singh who was accompanied by a 
number of men. Suchit Singh ordered Ram 
dahin to leave the land; and on his refusing 
tocomply with this order he and his men 
were attacked by Suchit Singh’s party, and a 
fight ensued, in the course of which grievous 
hurt was caused to Harnandan one of Ram- 
dahin’s men and several other persons 
were less severely injured on each side. On 
these facts Suchit Singh and the men of 
his party were convicted by the Sub-Divi- 
sional Magistrate of offences punishable 

unders. 147 and s. 323, Penal Code, four 

inen being convicted of offences punishable 

under s. 148 and s. 324 or s. 326. The 

appeal of the petitioners was dismissed by 

the Sessions Judge of Saran. 

In the trial Court and in the Oourt of 
Appeal, there was necessarily much discuse 
sion of the question of possession. B th 
Courts found that actual posssssion was 
with Kapildeo’s family. Mr. Jamuar on 
behalf of Suchit Singh and the other peti- 
tioners argues that the Courts ought not to 
have arrived on such a finding in face of 
the decision of the Munsif of February 18, 
1935, which was a finding of a competent 
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Court to the effect that possession was 
with Suchit Singh, but the effect of that 
decree confirming possession was merely to 
bara suit for declaration of title on the 
part of Kapildeo Ral. The decree could 
not be of service in any other way to 
Suchit unless he actually was in possession 
at the date when it was passed, because in 
the form in which he obtained his decree, 
he could not enforce it to recover possession 
if he was himself out of possession. So far as 
Kapildeo Rai and his family were concern- 
ed, the effect of the decree was to make it 
impossible for them to sue for declaration 
of title; but if at the time when the judg- 
ment was pronounced they were in posses- 
sion of the land, this decree would not in 
itself have the effect of dispossessing them; 
nor any other effect than that of barring a 
suit. The learned Sessions Judge remarked 
thatit was unfortunate that the decree 
was one of confirmation and not for recovery 
of possession and that fact is sufficient- 
ly clear. The decree was apparently, so 
far as we can judge from the discussion of 
evidence in the Court of the Sessions Judge 
and the Magistrate based on wrong conclu- 
sions, since Suchit was not actually in pos- 
session of the land andthe result is that 
Suchit Singh can only enforce his decree by 
means of selfhelp, and practically speak- 
ing his opponents can prevent it 
by exercising the right of self-defence, 
since they would not likely be suc- 
cessful in any action which they might 
take in the Civil Court in consequence of 
acts of trespass committed by Suchit Singh. 

Mr. Jamuar suggests that the decree 
should have been treated as conclusive proof 
of the fact that Suchit Singh was in posses- 
sion at the date when judgment was pro- 
nounced; but there appears to be nothing 
in those sections (ss. 40 to 43, Evidence 
Act), which relate to the use of evidence in 
judgments which would justify that argu- 
ment and indeed it would actually appear 
that these judgments in the present pro- 
ceeding could not be properly used as evi- 
dence of possession at all. 

Mr. Jamuar relies upon the decision of a 
single Judge of this Court in Kishori Jha v. 
Anand Kishore Jha (1), where it was held in 
dealing with proceedings under s. 145, 
Criminal Procedure Code, thatan ex parte 
decree for confirmation of possession made 
more than four years before the date of the 
proceedings under s. 145 necessitated the 

(1) 10 F L T 862: 126 Ind. Cas, 293; A IR 1930 Pat. 
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presumption that on the date of that decree, 
the party who was successful in obtaining it 
was in possession of the land. With due 
respect tothe learned Judge who decided 
that case, we find it difficult to agree that 
the decree for confirmation of possession 
could be regarded as conclusive proof that 
the party was in possession on the date of 
the decree, although in a case unders. 145, 
since that decree presumably declared title 
the presumption that possession followed 
title might possibly have had some force 
in the state of the evidence in that parti- 
cular case. The question of how far a 
judgment of the Court can be used as 
substantive evidence of the correctness of 
its finding was discussed in the Calcutta 
High Court in Trailokynath Das v. Emper- 
or (2), where it was pointed out that a 
judgment was generally speaking only ad- 
missible to show its date and its legal 
consequences. In the present case if the 
decree had been for delivery of possession 
followed by execution, the proof of formal 
delivery of possession might well have 
been treated as conclusive proof in favour 
of the successful complainant; but where 
there has been no execution, and all that 
exists is a simple declaratory decree, I 
doubt whether the opinion of the Munsifon 
this matter of possession should have any 
weight at all with a Criminal Court which has 
to decide the question on the evidence before 
it. The learned Sessions Judge as he 
says has treated the judgment of the Civil 
Court as evidence entitled to great res- 
pect; butIam doubtful whether he did 
not attach too much weight to it, and I 
have no doubt in my mind that the deci- 
sion cannot he challenged on the ground 
that the weight which he attached to this 
opinion of the Munsif was less than that 
required by law. 

The petition of Moti Singh who has 
bound over for six months under s. 562, 
Criminal Procedure Code may be dismiss- 
ed. The restofthe petitioners must execute 
bonds under s. 106 of the Code, each in 
one hundred rupees with one surety of 
Rs. 100 to keep the peace for one year, in 
default of which they will suffer simple im- 
prisonment for that period. The substan- 
tive sentence on Raghunath Singh, Jitan. 
Singh, Ramdutt Singh, and Suchit Singh 
will be reduced to four months’ rigorous 
imprisonment each, and those on the 
remaining petitioners with the exception 

(2) 59 C 136; 137 Ind. Oas. 163; AI R 1932 Cal. 293; 


(1932) Or. Oas. 262; 38 Or. LJ 441; Ind. Rul. (1932) 
Cal. 275, 
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of Moti Singh, to sentences of two months’ 
rigorous imprisonment. 

Saunders, J.—I agree. 

D. Order accordingly. 


LAHORE HIGH COURT. 
Letters Patent Appeal No. 129 of 1935 
January 16, 1936 
ApDISON AND ABDUL Rasuip, JJ. 
MOHAMMAD ZAMAN KHAN-—APPRLLANT 
VETSUS 
Malik UMAR HAYAT KHAN— 
RESPONDENT 
Hasement—Light-~Injunction to remove obstruction 
to light—Considerations—Light which was only in 
process of being acquired by prescription, if can be 
taken into account—Sufficiency of light from other 
sources should be considered. 

_Where injunction is sought for interference of 
light, light acquired by grant or prescription, and not 
light which had not yet been acquired by prescription 
but was only in process of being so acquired, is to 
be taken into account. Light which the plaintiff wag 
only inthe process of acquiring by prescription 
should not be taken into account. In considering the 
sufficiency of the light, the locality and the light 
coming from other quarters should be considered. 
Malik Umar Hayat Khan v., Mohammad Zaman Khan, 
159 Ind. Oas. 732, reversed, Colls v. Home and 
Colonial Stores (1), Paul v. Robson (2), Vir Bhan v. 
Ramji Das (3) aud Sohan Singh v. Jagat Singh (4), 
SRRI on; Anath Nath Deb v. Galstaun (5), distin- 
guished. À 


L. P. A. against the judgment of Mr. Jus- 
tice Agha Haidar, dated April 8,1935, and 
reported in 159 Ind. Cas. 732. 

Mr. R. C. Manchanda for the Appellant. 

Mr. M. L. Puri, for the Respondent. 

Addison, J.—The plaintiff sued the de- 
fendant for the issue of a perpetual injunc- 
tion, directing the latter to remove the 
obstruction caused by his building to ven- 
tilators Nos. 1 and 2, opening into room A 
of the plaintiff's house, and to restrain the 
defendant from continuing the building so 
as to obstruct ventilators Nos.3 and 4 in 
room B and half of ventilator No. 5in room 
G. The trial Court found that the wall in 
which these ventilators were situated was 
a party wall, and dismissed the suit on 
the ground that ajoint owner of a party 
wall could not acquire an easement against 
the other joint owner. A single Judge of this 
Court, however, took the opposite view and 
held that such an easement could be and 
had been acquired with respect to the ven- 
tilators, and the suit was returned for de- 
cision on the merits. The trial Court and 
the first Appellate Court held that there 
would be practically no diminution of light 
in room C. With respect bo room A it was 
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found that after the closure of ventilators 
Nos. 1 and 2, there was ample light for ordi- 
nary purposes. With respect to the central 
room B, in which are situated the ventila- 
tors Nos. 3 and 4, it was found that the room 
had become darker than the others but that 
the light would still be sufficient. The con- 
clusion of the trial Court and the first Ap- 
pellate Court, therefore, was that if other 
sources of light and air at present used by 
the plaintiff and available to him were taken 
into consideration, no actionable nuisance 
resulted by closing the ventilators in dis- 
pute. 

Before these Courts it was urged that the 
light available and being used from other 
sources could not be taken into considera- 
tion. This contention was repelled and the 
claim of the plaintiff for the issue of an in- 
Junction was dismissed but he was allowed 
damages to the extent of Rs. 200. There 
was a second appeal by the plaintiff to this 
Court, which was heard by a single Jadge. 
He came to the conclusion that the other 
sources of light, used by and available to 
the plaintiff, could not be taken into con- 
sideration. He, therefore, accepted the ap- 
peal and decreed the plaintiff's suit. Against 
this decision the defendant has preferred 
this Letters Patent Appeal. The facts are 
not in dispute and, indeed, the findings of 
fact arrived at by the trial Court and the 
first Appeltate Court must be accepted. They - 
are as already stated. It might be added 
that the first Appellate Court also held that 
if the plaintif closed all other sources of 
light at present used by him, the rooms would 
not be inhabitable or, at any rate, their com- 
fort would be materially reduced. The light, 
still left to the plaintiff and used by him 
comes from aroad and froma large open 
court-yard of hisown: It was held in Colls 
v. Home and Colonial Stores (1), that: 

“To constitute an actionable obstruction of 
ancient lights itis not enough that the light is less 
than before. There must bea substantial privation 
of light, enough to render the occupation of the house 
uncomfortable according to the ordinary notion of 
mankind and, in the case of business premises, to 
prevent the plaintiff from carrying on his business as 
beneficially as before.” 

It was said in the course of that decision 
by Lord Lindley thatin applying the rule 
it was impossible to avoid considering how 
much light was left and where it came from; 
but that the question to be decided was not 
how much light was left but whether the 
plaintiff had been deprived of so much as 
to constitute an actionable nuisance. In 
the present case, it has been held that suffi- 

(D, (1904) A 0179; 73L J Ch. 484; 90 L T 686; 53 
W R30; 20 T LR 475. 
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cient light is left, even if the ventilators in 
the party wall are closed. In the course of 
the same judgment Lord Lindley again re- 
- Marked that as regards light from other 
quarters, such light could not be disregard- 
ed ; for the light from other quarters, and 
the light, the obstructicn of which was comp- 
lained of, might be so much in excess of 
what was protected by law as to render the 
interference complained of non-actionable. 
He apprehended, however, that light to 
which a right had not been acquired by 
grant or prescription, and of which the 
plaintiff might be deprived at any time, 
ought notto be taken into account. 

Tt was this last sentence that the learned 
Counsel for the respondent relied upon. 
He contended that what was meant was that 
only such other lightas had been acquired 
by grant or prescription could be taken into 
account and not that light which came from 
the plaintiff's private property. It seems to 
us, however, that this is not so. Lord Lind- 
ley made it clear that light acquired by 
grant or prescription, and not light which 
had not yet been acquired by prescription 
but was only in process of being so acquir- 
ed, could be taken into account. He did not 
say that light coming in sufficient amount 
from the plaintiff's own premises could not 
be taken into account. Obviously, light 
which the plaintiff was only in process of ac- 
‘quiring by prescription, could not be taken 
into account. That seems to have been his 
meaning. Their Lordships of the Privy 
Council in Paul v. Robson (2), reiterated the 
principles laid down in Colls v. Home and 
Colonial Stores (1). In Vir Bhan v. Ramji 
(3), a Judge of this Court pointed out that 
in considering the sufficiency of the light, 
the locality and the light coming from other 
quarters should be considered. This was 
based on Colls v. Home and Colonial Stores 
(1). Similarly, in Sohan Singh v. Jagat 
Singh (4), it was said that other sources of 
light should be taken into consideration. 
The learned Judge of this Court relied upon 
Anath Nath Deb v. Galstaun (5). . 

That was, however, a case in which an in- 
junction was not granted. Further, the 
learned Judge who decided that case stated 
at p. 670* of the report that on the evidence 

(2) 42 C 46; 24 Ind. Cas. 300; A I R 1914 P O 45; 
41 [A 180; 180 W N 933; 27 M L J17, 1IL W 
561; 16 M L T 204; (914) M WN 631;12 A LJ 
1166; 16 Bom L R 803; 20 OL J 353 iP 0). 

(3) 8 P R1909; 1 Ind. Oas. 441; 20 P WR 1909; 33 
P LR 1909 


(4) A IR 1928 Lah. 980; 114 Ind Cas, 698. 
(5).35 C 661; 12 C W N 519. 
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which had been given before him, he was of 
opinion, that, even taking into account this 
reflected light, there had been such a dimi- 
nution of the light coming to the plaintiff's 
premises as to amount toa nuisance. Any- 
thing, therefore, which he said on the ques- 
tion that it was no defence that the amount 
of the reflected light which now came to the 
plaintiff's premises was sufficient for the 
ordinary user thereof, wasin the nature of 
obiter dictum On the anthorities and on the 
findings of fact, we are of opinion, that the 
trial Court properly dismissed the suit for the 
issue of an injunction. The obstruction comp- 
lained of did not amount to an actionable 
nuisance. We, therefore, accept this appeal 
set aside the order of the single Judge of 
this Court and restore the decree of the Dis- 
trict Judge on appeal. We make no order 
as to costs. 
N. Appeal allowed. 


. MADRAS HIGH COURT 
Criminal Reference Case No, 224 of 1936 
(Case Referred No. 18 of 1936) 


KING; J | 
MUTHUVELU KUDUMBURAN 
AND ANOTHER-—ASCOUSED 


VETSUs 
SAMIAYYA KUDUMBURAN— 
CoMPLAINANT o. 

Penal Oode (Act XLV of 1860), ss. 182, 211—Criminal 
Procedure Code (Act V of 1898), s. 195—Facts disclos- 
ing offences under ss. 211 and 182—Power of Court 
to try offences under s. 211 without complaint of 

blic servant concerned. | 

Where all the facts of a complaint taken to- 
gether disclose an offence under s. 211 of the Penal 
(ode, the Court is not debarred from enquiring 
into the offence simply because an offence under 
s. 182 uf the Penal Code is also disclosed and for the 
trial of such an offence a written complaint from 
the public servant concerned is necessary. 

Cr. R. C. for the orders of the High Court 
under s. 483 of the Criminal - Procedure 
Code, by the Sessions Judge -of West Tan- 
jore Division in his order dated February, 
24, 1936 iu Criminal Revision Petition No. 2 
of 1936. 

The Public Prosecutor, for the Crown. 

Messrs. A, Narasimha Aiyar and S, Sur- 
yanarayana, for the Complainant. — 

Mr. V. Viswanatha Sastri, for the Accused 
Nos, 1 and 2. 


Order.—This reference from the learn- 
ed Sessions Judge of West Tanjore raises 
an interesting point of law. The facts are 
that on September 25, 1935, the wife of 
one Samiah Kodumburan died in the, 
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village of Avarambatti. Information was 
given tothe Village Munsif of that village 
that the death had been due to beating by 
her husband. The Village Munsif went to 
the nearest Police Station and gave a 
report incorporating this information. The 
result of the Police investigation was report- 
ed tothe Sub-Magistrate to the effect that 
the complaint was not true and that the 
death was due to natural causes and the 
Sub-Magistrate passed orders treating the 
case in this light and directing its removal 
from the Police file. Then Samiah Kudum- 
buran, the husband of the deceased woman; 
filed a private complaint before the Sub- 
Magistrate against the Village Munsif and 
also against his informant accusing them 
of having given false information to the 
Police with a view to prosecute him ona 
charge of murder. The complaint was 
taken on file by the Sub-Magistrate under 
s. 182, Indian Penal Code, and he held 
an enquiry under s. 202, Criminal Proce- 
dure Code. At the conclusion of the enquiry 
the Magistrate filed the case, no longer 
under s. 182 but under s. 211, Indian Penal 
Code, when the trial of the case was about 
to begin the Village Munsif, one of the 
accused, took a preliminary objection that 
on the facts of the case the complaint dis- 
closed an offence under s. 182 and that 
under s. 195, Criminal Procedure Code, no 
complaint could be entertained by the 
Magistrate of an offence under s. 182 except 
upon the written complaint of the Sub- 
Inspector of Police. The Magistrate over- 
ruled this objection but the learned Ses- 
sions Judge is of opinion that itis a valid 
one and has submitted the case for the 
orders of the High Court. 

There is no doubt that in this case both 
s. 182 and s. 211 can be applied to the 
facts alleged in the complaint. The learn- 
ed Sessions Judge considers that he is 
bound by the ruling in In re Ravanappa 
Reddi (1). That is a case in which a 
private person made a complaint of forgery 
and a conviction was had under ss. 467 
and 109, Indian Penal Code. But it wag 
found that on the facts of the complaint 
the intention of the Person who abetted 
the forgery was clearly that the forged 
document should be used in judicial pro- 
ceeding and therefore what he did con- 
stitute also an offence under s. 193. It 
was held by the learned Judges who de- 


(1) 55 M. 343; 136 Ind. Cas. 779; 35 L.W. 180; 
(1931) M. W. N. 1314; A. I, R.1932 Mad. 253; 33 Or. 
Ù. J. 361; Ind. Rul, (1932) Mad, 315; (1932) Or. Cas. 
182; 62 M. L, J. 735 
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cided that case that the provisions of s. 195 
of the Criminal Procedure Code could not 
be evaded by ignoring these elements of 
the offence, which brought it under s. 193 
and by the Ovurt confirming its attention 
to the other elements of the offence which 
alone were necessary to prove the appli- 
cability of s. 467. It will be seen there- 
fore on a careful analysis of this case that 
the principle involved is this, that when 
a complaint is made, there must be no 
splitting up of the facts, and the Court 
is not entitled to disregard some of the 
facts and try or convict an accused per- 
son for an offence which the remaining 
facts disclose but the Court must consider 
the facts as a whole and if these facts 
disclose an offence for which a special 
complaint is necessary under the provisions 
of s. 195, a Court cannot take cognizance 
of the case at all unless that special 
complaint has been filed. It will now be 
clear that when the present case is ex- 
amined what the learned Sessions Judge 
recommends should be done is the exact 
opposite of this procedure. There is no 
doubt that s. 182 which is a general 
section relating to false information of a 
general kind given with the intention of 
making a public servant do what he would 
not otherwise have done or cause injury 
to any other person can be made to apply 
to the facts of this case. But if all the 
facts are considered, itis quite clear that 
the motive of the Village Munsif and the 
co-accused was to induce the public servant 
not merely to do what he would not other- 
wise have done but to take the specific 
action of investigating the offence and 
prosecuting the person complained against. 
It is therefore clear that if the whole of 
the facts in this case are examined, the 
only section which is appropriate and 
which must be applied is s. 211, and it 
would be obviously anomalous and in every 
respect undesirable if the law were that 
simply because an offence under s, 182 
was also disclosed and because for the 
trial of such an offence a written com- 
plaint froma public servant is necessary 
the Court should be debarred from enquir- 
ing into the real nature of the offence 
which comes within s. 211. Inthe present 
case it is quite clear that a complaint under 
s. 211 can be made by a private person, 
If we therefore follow the principle of 
In re Ravanappa Reddi (1) it leads us to 
this position, that in this case the 
Court must regard this complaint as being 
one under s. 211 privately, and, as Í 
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have just said, it cannot be prevented 
from trying the case under s. 21] be- 
cause the Sub-Inspector has not filed a 
written complaint of the minor offence 
under s. 182. I am accordingly of opinion 
that the order of the learned Magistrate 
refusing to accept the preliminary objec- 
tion of the Village Munsif in this case 
“was right. The record will be returned 
to him and he is directed to proceed with 
the trial of the case under s. 211, Indian 
Penal Code and dispose of it according 
to law. 
A. Appeal dismissed. 


CALCUTTA HIGH COURT 
Civil Appeal No. 563 of 1934 
March 2, 1936 
NASIM ALI AND EDGLEY, JJ. 
SUPRABHAT CHANDRA AND oTHERS 
—PLAINTIFFS— APPELLANTS 
VETSUS 


BHUPATI BHUSAN MANDAL AND OTHERS 


—DEFENDANTS— RESPONDENTS l 

Bengal Tenancy Act (VIII of 1885), ss. 109, 30 (b 
—Amendment in 1928—Hyjfect—Whether affects pro- 
cedure only—Right of action—Suit in Civil Court, 
whether lies—Application under s. 105 to Revenue 
Court—Application withdrawn in 1929—Amendment 
of s. 109 in 1928—Suit in Civil Court in 1932 under 
s. 30 (b)—Maintatnability—Interpretation of statutes 
—Legislature altering rights of parties—Hnactment, 
when affects pending action—Haceptions. 

By giving the landlord and the tenant, option 
either to continue the proceeding in the Revenue 
Court and get a judgment from that Court, or to 
withdraw from the Revenue Court and to enforce 
the right of action in the Civil Oourt, the Legis- 
lature in amending s. 109, Bengal Tenancy Act, in 
1928, did not alter the rights of the parties by 
destroying or creating a new right of action. The 
right of action is not touched. The bar imposed 
by the old section to the trial of the matter in the 
Civil Court is removed. The enactment merely 
affected the procedure. There can be no objection to an 
enactment relating to procedure having effect imme- 
diately although it should affect past transactions and 
the mode of enactment of vested rights. [p. 296, col. 1.] 

[Case-law referred to.] 

Section 109, Bengal Tenancy Act as it stood before 
the amendment, deprived the landlord or the tenant 
of their right to have the question of rent settled 
by the Civil Court, once an application under s. 105 
was made before the Revenue Officer. The section, 
as it stood before its amendment, was doing in- 
justice both to the landlords and the tenants inas- 
much as it deprived them of having their rights 
adjudicated even though the matter was not decided 
in the Revenue Court. The proviso was enacted to 
remedy this evil. In construing such a measure the 
Court ought to give to it the widest operation 
which its language will permit. The Court has got 
to see whether a particular case is within the mis- 
chief to be remedied. Ujmuddin Khan v. Zia-ul- 
nissa Begam (12), relied on. [p. 296, cols. 1 & 2.) 

It is a general rule that when the Legislature 
alters the rights of parties by taking away or con- 
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ferring any right of action, its enactments unless 
in express terms they apply to pending actions, do 
not affect them. But there is an exception to that 
rule, namely where enactments merely affect proce- 
dura and do not extend to rights of action. In re 
Joseph Suche & Co., Ltd. (7), referred to. [p 296, col. 1.] 


C.A. from appellate decree of the Dis- 
trict Judge, dated October 24, 1933. 

Mr. Hari Prusanna Mukherjee, for the 
Appellants. 

Mr. Muktipada Chatterjee, for the Respon- 
dents. 

Judgment.—This appeal arises out of a 
suit for recovery of arrears of rent and for 
enhancement of rent under s. 30 (b), Bengal 
Tenancy Act. The material defences to the 
suit were: (|) that the arrears were paid, 
and (2) that the claim for enhancement was 
not maintainable inthe Civil Court. The 
Courts below have decreed the claim for 
arrears of rent but have disallowed the 
claim for enhancement. Hence this second 
appeal by the landlords. The only point 
for determination is whether the plaintifis 
are entitled to have the rent of the holding 
enhanced under s. 30 (b), Bengal Tenancy 
Act. It appears that the landlords insti- 
tuted proceedings under s. 105, Bengal 
Tenancy Act, before the Revenue Officer 
some time in 1928. The claim for enhance- 
ment of rent of the holding under s. 30 (b) 
of the Act was the subject-matter of this 
application. On February 26, 1929, when 
this application was pending before the 
Revenue Officer, the Bengal Tenancy Am- 
endment Act of 1928 came into force, It 
was withdrawn on July 24, 1929. The pre- 
sent suit was instituted on January 19, 1932. 
The contention of the tenants is that the 
claim for enhancement in the Civil Court 
is barred by s. 109, Bengal Tenancy Act, as 
it stood before the amending Act of 1928. 
Section 109 is in these terms: 

“Subject to the provisions of s, 109-A, a Civil Court 
shall nut entertain any application or suit concerning 
any matter which is or has already been the subject 


of an application made, suit instituted or proceed- 
ings taken under ss. 105 to 108 (both inclusive).” 

In Purna Chandra v. Narendra Nath 
(1), the effect of the withdrawal of an ap- 
plication under s. 105 came up for con- 
sideration before a Fnll Bench of this Court. 
Walmsley, J. (Newbould, J., O. O. Ghose, 
J., and B. B. Ghose, J., concurring and 
Suhrawardy, J., dissenting) in that case ob- 
served as follows: 

“In my opinion, therefore, it is the making of the 
application that brings into play the prohibition of 
s. 109, and the answer that I would give to the 
reference is to this effect, namely, that if an appli- 
cation is made under s. 105, Bengal Tenancy Act, 


(1) 52 © 894; 88 Ind, Cas. 637; AIR1925 Cal. 845; 
41 O L J 456; 29 0 W N 755, ; 
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and subsequently withdrawn, whether with or with- 
out the permission of the Court, a suit on the same 
subject-matter is barred by the provisions of s. 109, 
Bengal Tenancy Act.” 

This decision was given on May 6, :925. 
In 1928 the Bengal Tenancy Amendment 
Act was passed and: the following proviso 
was added tos. 103: 

“Provided that nothing contained in this section 
shall debar a Civil Court from entertaining a suit 
concerning any matter which: (@) was the subject- 
matter of an application under s. 105, or s. 105-A, 
or of a suit under s. 106, if such application or suit 
has been dismissed for default or withdrawn; or (b) 
has not been finally adjudicated upon in such pro- 
ceeding or suit.” 


In 1929 the observations of Walmsley, J, 
were approved by their Lordships of the 
Judicial Committee of the Privy Council in 
Raja Reshee Case Law v, Satish Chandra 
Pal (2). In the latter case their Lordships 
laid down: 

“The policy of s. 109 isto prevent multiplicity of 
procedures by enacting that where an application 
is made in one or other of the competent Courts 
it shall be prosecuted in that Court and in no other.” 


The contention of the learned Advocate 
for the tenants, however, is that s. 109, as 
it stood before the amendment, is more 
than a matter of procedure. In support of his 
contention he relied upon the decision in 
Gosta Behari v. Nawab Bahadur of Murshid- 
abad (3). In that case it was held that s. 109, 
asit stood before this amendment, did not 
merely lay down a procedure, but by taking 
away the ordinary right of suit of the plaintiff 
conferred a very valuable right on the de- 
fendant in some cases, viz., the immunity 
from a civil suit and the right to hold the 
property in the right mentioned in the 
Record of Rights without further litigation. 
On behalf of the landlords it is contended 
that under the terms of the section, as it 
stood before its amendment, there was no 
question of anybody acquiring any right 
and that the section imposed the disability 
on intending suitors of which their oppon- 
ents could take advantage. This contention 
is supported by the observations of Mu- 
kherji, J.. in Debendra Lal Khan v. Sud- 
haram Ray (4). It is not easy to state with 
precision the exact nature of the distinction 
between the substantive law and the law 
of procedure. It is suggested that substan- 
tive law defines rights while adjective law 
determines remedies. There are rights, 
powever, which belong to the sphere of pro- 

(2) 56 I A 179; 116 Ind. Cas. 396; A I R 1929 P O 
134; 57 O 118; 33 CW N 705:57M L J 43; 30 L W 
279; 10 P L T 871 (P. 0). 

(3) 35 C W N 1147; 136 Ind. Cas. 606; A I R 1932 
Oal. 207; Ind. Rul. (1932) Oal. 238. 


(4) 610 L J127; A TR 1936 Cal. 173; 162 Ind. Cas. 
271; 8 R C 583, 
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cedure, as for example, right of appeal. 

“To define procedure as concerned not with rights, 
but with remedies, is to confound the remedy with 
the process by which it is made available. The 
law of procedure may be defined as that branch of 
the law which governs the process of litigation. 
Although there is a distinction in theory between 
substantive law and procedure there are many rules 
of procedure which in their practical operation are 
wholly or substantially equivalent to rules of sub- 
stantive law. (Salmond on Jurisprudence, Eda. 5, 
pp. 487—439) ” 


Whether a landlord or tenant has a legal 
right to have fair rent settled of the ten- 
ancy is a question of substantive law. This 
legal right implies a power of instituting 
legal proceedings for its enforcement in 
Courts. This power of obtaining in one’s 
favour the judgment of a Court of law is 
called a right of action (Salmond on Juris- 
prudence, p. 192). The landlord or the 
tenant has therefore aright to sue in the 
Court of law for enforcement of his right. 
In what Court the right is to be enforced 
is a question of procedural law, tbid p. 438. 
The selection of forum in no way affects 
the right of suititself. See the observation 
of Sulaiman, A. C. J., in Ram Karan Singh 
v. Ram Das Singh (5). The policy of s. 109 
as has been observed by their Lordships of 
the Judicial Committee of the Privy Council 
in Raja Reshee Case Law v. Satish 
Chandra Pal (2), is to prevent multiplicity 
of procedure. 

“While provisions of a statute dealing merely with 
matter of procedure may properly, unless that con- 
struction be textually inadmissible, have no retros- 
pective effect attributed to them, provisions which 
touch a right in existence at the passing of the 
statute are not tobe applied retrospectively in the 
absence of express enactment or necessary intend- 
ment,” 

Provisions which, if applied retrospec- 
tively, would deprive of their existing fin- 
ality orders which, when the statute came 
into force, were final are provisions which 
touch existing rights: Delhi Cloth and 
General Mills Co, v, Income Tax Commis- 
sioner Delhi (6), If s. 109 as it stands 
now does not debar the Civil Court from 
entertaining a suit concerning a matter 
which was the subject-matter of an appli- 
cation under s. 105 which was withdrawn 
before the Amending Act of 1928 came into 
force, it would touch existing rights, as it 
would deprive the order of withdrawal of 
its finality under the section in its old form. 


(5) AIR 1931 All. 685; 136 Ind. Cas. 145; (1931) A 
L J 1018, 15 R D 815; Ind. Rul. (1932) All. 145; 54 A 
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(6) 54 I A 421; 106 Ind. Cas, 156; A I R 1927 P C 
249:4 O W N 1053; 8 P LT 791; 25 A L J 964; 53 M 
L J 819; 47 O L J L; 30 Bom L R 60; I L T40 Lah. 1; 
32 O W'N 237 (P. Q). 
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If by the addition of the proviso to the old 


section the Legislature removed the bar. 


under the old section in cases in which no 
final order was made at the time the prov's: 
` came into force, there would be no question 
of depriving any order of its finality. It 
is true that it isa general rule that when 
the Legislature alters the rights of parties 
by taking away or conferring any right of 
action, its enactments, unless in express 
terms they apply topending actions, do not 
affect them. But there is an exception to 
that rule, namely where enactments merely 
affect procedure and do not extend to rights 
of action: In re Joseph Suche & Co, Ltd. 
(7). 

By giving the landlord, not the tenant, 
option either to continue the proceeding in 
the Revenue Court and get a judgment from 
that Court, or to withdraw from the Revenue 
Court and to enforce the right of action in 
the Civil Court, the Legislature did not alter 
the rights of the parties by destroying or 
creating anew right of action. The right 
of action is not touched. The bar imposed 
by the old section to the trial of the matter 
in the Civil Court is removed. The enact- 
ment merely affected the procedure and 
comes within the exception to the general 
rule laid down in In re Joseph Suche & 
Cos Ltd, (7). There can be no objection 
toan enactment relating to procedure hav- 
ing effect immediately although it should 
affect past transactions and the mode of 
enforcement of vested rights, see Gardner 
v, Lucas (8), at p. 603*, provided of course 
as Mellish, J. said in Republic of Costa 
Rica v. Erlanger (9), that no injustice 
is done: Jogodanandh Singh v, Amrita 
Lal Sircar (10). Again in Pardo v, Bin- 
gham (11), Lord Hatherley observed as fol- 
ows: 

‘Baron Parke did not consider it an invariable 
rule that a statute could not be retrospective un- 
less so expressed in the very terms of the section 
which had to be construed and said that the ques- 
tion in each case was whether the Legislature had 
sufficiently expressed an intention. In fact we must 
look to the general scope and purview of the statute, 
and at the remedy sought to be applied, and con- 


sider what was the former state of the law and what 
it was that the Legislature contemplated.” 

Section 109, as it stood before the amend- 
ment, deprived the landlord or the tenant 
` of their right to have the question of rent 
settled by the Civil Court, once an applica- 
tion under s. 105 was made before the 

(7) (1876) 1 Ch. D 48. 

(8) (1878) 3 A G 582, 
() (1878) 3 Ch. D 69. 

10) 22 C 767. 

(11) (1870) 4 Oh. A 740, 
*Page of (1878) 3 A O.—|Had] 
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Revenue Officer. The interpretation put 
upon the language of the section by the 
Full Bench of this Court must have been 
brought to the notice of the Legislature. - 
The section, as it stood before its amend- 
ment, was doing injustice both to the land- 
lords andthe tenants inasmuch as it de- 
prived them of having their rights adjudi- 
cated even though the matter was not de- 
cided in the Revenue Court. The proviso 
was enacted to remedy this evil. In con- 
struing such a measure the Court ought to 
give to it the widest operation which its 
language will permit. The Court has got 
to see whether a particular case is within 
the mischief to be remedied, see the case of 
Ujmuddin Khan v, Zia-ul-nissa Begum (12). 
In view of the language used in the proviso 
T am inclined to think that the present case 
is within the mischief intended to be re- 
medied by the proviso. Gosta Behari's suit 
(3) in the Civil Court was instituted before 
the Amendment Act. In Jnanendranarayan 
Bagchi v, Saradasundart Dasi (13), Ran- 
kin, C. J., observed as follows : 

“T cannot help observing that I think this Court 
would be making en extraordinary mess of the 
rights of the agriculturists of Bengal, if it started 
to apply the 1928 Act retrospectively soas to turn 
a suit, which had been bad at the time it was 
brought, into a good suit that could be decreed, 


merely because it had been kept in existence for 
two or three years.” 


The present suit, however, was instituted 
after the Act of 1928 came into force. For 
the reasons given above, I allow this appeal, 
set aside the judgments and the decrees of 
the Courts below so far as they relate to 
the appellants’ claim for enhancement of 
rent. The suit is remanded to the trial 
Court. The learned Munsif is directed to 
try and determine the plaintiffs’ claim for 
enhancement of rent, after taking such evi- 
dence as the parties may choose to give in 
support of their respective cases. 

There will be no order for costs in this 
appeal. 

D. Appeal allowed. 

(12) 6 I A 137; 3 Bom. 422. 


(13) 57 C 796; 129 Ind. Cas. 355; A I R 1931 Oal. 25; 
Ind. Rul. (1931) Cal. 163. 
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MADRAS HIGH COURT 
Insolvency Petition No. 176 of 1936 
Application No. 160 of 1936 
July 27, 1936 
WADSWORTH, J. 
In the matter of S. YAHTA INSOLVENT 


versus 
AMATURRUB GHOUSUNNISSA BEGUM 


~~APPLIOANT 

Criminal Procedure Code (Act V of 1898), s. 488— 
Order for maintenance—Insolvency of husband— 
Protection order against arrears of maintenance, whe- 
ther can be granted—~Hanglish and Indian Law. 

Arrears of maintenance ordered to be paid to a 
wife under s. 488, Criminal Procedure Code, are a 
debt provable in the insolvency of the husband, in 
`. respect of which a valid protection order may be 
granted. The rule of English Law that a liability 
to alimony under an order of the Divorce Court is 
not a debt provable in insolvency is not applicable 
to orders for maintenance made under s. 488, Orimi- 
nal Procedure Code. 


Mr. P. Ri Ramakrishna Iyer, for the 
Insolvent. 

Mr. K. Natesan for Mr. M. M. A. Kirmani, 
for the Petitioner. 

Judgment.—This is an appeal against 
an order of the master granting protection 
in insolvency. The appellant is a Muham- 
madan wife whose husband has been 
required by a Magisterial order under 
s. 488 of the Criminal Procedure Code, to 
pay her maintenance. The maintenance 
has not been paid regularly and it was 
in respect of the debt for arrears of main- 
tenance that the protection order in in- 
solvency was granted. 

It is argued for the appellant that such 
arrears do not constitute a debt provable in 
insolvency with reference to s. 46 of the 
Presidency Towns Insolvency Act. There 
is nothing in the terms of s. 46 which very 
obviously excludes such a debt. The 
exclusion of the debt could only be by 
virtue ofits being not a debt or liability, 
certain or contingent’, to use the words of 
sub-s. (3) of the section. There is express 
authority in a very old Calcutta case, Takee 
Bibi v. Abdool Khan (1), for that arrears 
of maintenance under magisterial order can 
be a debt or liability provable in insolvency, 
in respect of which a valid protection order 
may be issued. But since this decision 
there has been a line of English eases which 
have held that a liability toalimony under 
anorder of the Divorce Court is not a debt 
provable in insolvency Vide Linton v. Linton 
(2), the reason being that the payment 
may be varied from time to time by the 
Court T at any, time be put an end 


(1) 5 0 536. 
a (1895) 15 Q B D 239; 54 LJ Q B 529; 52 L T 
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to by resumption of co-habitation; and the 
English Courts have even gone so far as 
to hold that the liability for arrears of 
alimony, whether accrued before or after 
the order of adjudication, cannot be proved 
in insolvency vide Kerr v. Kerr (3), and 
In re Hawkins (4). The ratio decidendi 
of these cases appears to be the same as 
in the case of Linton V. Linton (2), viz. 
that the Divorce Court can and will, wholly 
or partially, relieve a husband of payment 
of arrears, if it is just to do so. It may 
at once be pointed out that no such power 
lies under s. 489 of the Criminal Procedure 
Code, and it is well-established that any - 
reduction inthe rate of maintenance by a 
Magistrate can only affect payments accru- 
ing due after the date of the order. There 
are also English cases, for example, Victor 
v. Victor (5), in which it has been held that 
an annuity payable to a wife under a 
separation deed stands on a different footing 
from alimony which is variable by the Court 
and that even though such an annuity is 
terminable on the resumption of co-habita- 
tion, it can be proved in bankruptcy. A 
more recent decision of the Calcutta High 
Court, Halfhide v. Halfhide (6), though 
not precisely on this point, seems to assume 
that arrears of maintenance can be proved 
in insolvency. Having in view the fact 
that the power given under s. 489 of the 


Criminal Procedure Code to a Magistrate to 


vary an order for maintenance does not 
include the power to make such variation 
retrospective soas to cover arrears already 
accrued due, it seems to me not possible to 
contend on the strength of the English 
decisions regarding alimony that such a debt 
is not a present certain debt or that such 
a debt does not come within the purview 
of sub-s. (3) of s. 36 of the Presidency Towns 
Insolvency Act. 

I, therefore, hold that the learned Master 
was right in deciding that arrears of main- 
tenance area debt provable in insolvency 
and in respect of which a protection order 
can be given. The appeal is, therefore, 
dismissed with costs. 

A. Appeal dismissed. 

(3) (1897) 2 Q B 439; 66 LJ Q B 838; 77 LT 29; 4 
Manson 207. 

(4) (1894) 1 Q B D 25; 69 L T 769, 1 Manson 6. 

(5) (1912) 1 K B 247; 181 L J K B 354; 105 L T 887; 
19 Manson 53; 56 S J 204; 28 T L R 131 


(8) 50 C 867: 81 Ind, Cas. 912; AIR 1924 Oal. 230; 
25 Cr. L J. 1088, 
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PATNA HIGH COURT. 
Civil Appeal: No. 1400 of 1932 
March 18, 1936 
DHAVLE, J. 

Musammat Bibi ALIMUNNISSA—PLaINtTI FF 

—APPELLANT 
VETSUS 
Shaikh ABDUL AZIZ AND OTAERS— 


DEFENDANTS —RESPONDENTS. 

Muhammadan Law—Wakf—Annuity and mainten- 
ance—Distinction—Provision for payment of stipends 
to widow and daughters—Held, that provision was 
in nature of annuity— After their death, allowance 
to go to their aulad—Annutties whether actionable 
claim within s. 7, Transfer of Property Act and whe- 
ther could be transferred by oral hiba—Transfer of 
Property Act (IV of 1882), ss. 6 (e), 3, 180—Right of 
maintenance, if aright to sue—Words and phrases— 
“Aulad,” meaning of. 

The difference between an annuity and a mainten- 
ance allowance is that the latter is referable to a duty 
to maintain, with a corresponding right to be main- 
tained, while the former isnot. [p. 299, col.1.] 

A Muhammadan wakif is under no obligation to 
maintain his widow or daughters whoare married 
away. Where, thereforein a deed of wakf a provision 
is made that a certain sum should be given to them as 
stipend, the allowance is more in the nature of 
annuity than of maintenance and the fact that the 
recitals in the wakfnama speak of the “parwarish o 
nafga” of the waktf's rightful relations is immaterial. 
And where the deed provides that these stipends 
should be given to the aulad of the widow and 
daughters after their death, the annuities are action- 
able claims under s. 3, Transfer of Property Act, and 
they cannot be transferred by an oral hiba, since 
s. 130, Transfer of Property Act applies to Muham- 
madans also. - 

A right of maintenance in a definite sum of money 
cannot be regarded as a mereright tosue. It is true 
that it may not be attachable in advance under 
proviso (n), s. 60, Civil Procedure Code, but that is 
not sufficient to bring it within cl. (e), s. 6, Transfer 
of Property Act, for it will in case of a breach, sup- 
port asuit fora debt and not for damages, [p, 299, 
cols. 1 & 2.] 

The word ‘aulad’ includes both sons and daughters 
and all descendants in the male but not in the female 
line. It excludes such heirs as the parents and the 
husband. [p. 300, col. 2.] | a 

C. A. from the decision of the Additional 
Sub-Judge, Monghyr, dated August 27, 


1932. 


Messrs. Khurshaid Husnain and H. R. 
Kazimi, for the Appellant. 

Messrs. Hasan Jan and A. A. Khan 
Warsi, for the Respondents. 


Judgment.—This appeal arises out of a 
suit for arrears of annuity. In 1905 
Shaik Imdad Ali, maternal grandfather of 
the appellant, executed a wakf of his pro- 
perty for the perpetuation, repairs and 
administration, etc, of a mosque and a 
madrasa built by him, and for ‘the 
maintenance and provision of his rightful 
relations.” An allowance was fixed for the 
services of the mutawallt and for the 
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expenses of the two institutions, and in 
para. 9 the deed of wakf provided that 

“Rs, 800 will be given as stipend to the persons 
named below and after them to their descendants 
(aulad) according to the shares fixed by the Muham- 
madan Law, and in case of absence of descendants 
(aulad), it will be included in the charities and 
furtherance of the object of the wakf.” 


The sum of Rs. 800 was initially paya- 
ble as an annual “stipend” (wazifa) in the 
following manner: Rs. 200 to the wakif's 
wife, Musammat Bibi Hafiza, and Rs. 150 
each to four daughters, Khairan, Idan, 
Khuban, defendant No. 3 and Kulsum. 
The appellant is daughter of Musammat 
Kulsum who died in 1912, leaving as her 
heirs the appellant, the parents Imdad and 
Hafiza. defendant No. 4, and the husband 
Hakim, defendant No. 2. The appel- 
lant’s case was that all the other heirs of 
her mother made her a verbal gift of their 
shares in the annuity payable to Kulsum 
and that she thus became entitled to 
Kulsum's entire Rs. 150 a year. Imdad 
died in 1914, and in 1925 Hafiza, grand- 
mother of the appellant, executed a hiba- 
bil-ewaz in favour of the appellant in res- 
pect of her annuity of Rs. 200. It was 
thus that the appellant sued for the rezo- 
very of Rs. 350 (besides interest) as her 
annuity for the year 1337 Fasli. The suit 
was resisted by the present mutwalli, de- 
fendant No. 1, who admitted the plaintiff's 
right to receive Rs. 75 only out of her 
mother’s aunuity but denied the oral hiba 
alleged by the plaintiff in respect of the 
shares of the other heirs of Musammat 
Kulsum and also denied the power of any 
annuity-holder to transfer his or her an- 
nuity. The trial Court found against the 
defendant on both points and decreed the 
suit. The lower Appellate Court agreed 
with the trial Court as regards the factum of 
the oral hiba, but upheld the contention 
of the defendant mutwalli that Hafiza, in 
respect of her annuity of Rs. 200, and the 
heirs of Kulsum other than the appellant 
herself, in respect of their shares of the 
annuity that used to be paid to Kulsum, had 
no right to gift their annuities away. The 
Subodinate Judge accordingly allowed 
the appeal and reduced the decree in favour 
of the plaintiff to Rs. 75 only besides in- 
terest, it being common ground that this 
was the share in the annuity of Kulsum to 
which the appellant was entitled under the 
wakfnama. 

It has been contended by Mr. Khur- 
shaid Husnain who appears for the plaintiff- 
appellant that annuities are transferable 
under the general law, and that the wakf- 
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nama contemplates transfers within the 
circle of the wakif’s dependants (or rela- 
tions, as the word mutalligin has been 
rendered) and does not in any way restrict 
the interest of the annuity-holders except 
that their shares are to goas an accretion 
to ihe charities (the mosque and the 
madrasa) on failure of aulad. Mr. ilasan, 
Jan, who appears for the other side, has on 
the other hand argued that what we are 
dealing with here is maintenance grants— 
grants for parwarish o nafga, as the 
recitals in the wakfnama put il— and that 
they essentially import rights to be per- 
sonally enjoyed and not to be transferred 
by those on whom they are conferred. He 
points out that transfers even within the 
family circle might bring in. unintended 
remote heirs and thus defeat the provisions 
in the wakfnama making the allowances 
descendible tothe aulad according to the 
shares fixed by the Muhammadan Law and 
revertible to the charities on failure of such 
aulad. Thedifference between an annuity 
and a maintenance allowance is not a 
matter of dispute before me; if is agreed 
that the latter is referable to a duty tomain- 
tain, with a corresponding rignt to be 
maintained, while the former isnot. The 
wakif was under no obligation to maintain 
his widow Bibi Hafiza or his daughters 
who, I am informed, had all been given 
away in marriage. 

That being so, it seems to follow that 
what the wakif provided for his wife and 
daughters was more in the nature of 
annuity allowances than of maintenance; he 
died about nine years after the creation of 
the wakf, and from that time Onwards ever 
Hafiza ceased to have any right to main- 
tenance. From this point of view the fact 
that the recitals in the wakfnama speak 
of the parwarish o nafga of the wakif's 
rightful relations is immaterial. Let me 
however assume for a moment that even 
after the death of the wakif the provision 
Operates aS maintenance grants for the re- 
latives, and consider whether these grants 
can be transferred, as this question has 
been elaborately discussed before me. Mr. 
Hasan Jan has relied on cls. (d) and (e), 
s. 6, Transfer of Property Act, in support 
of his contention that the allowances are 
not transferable. But as regards the latter 
clause, a right of maintenance in a definite 
sum of money cannot be regarded as a 
mere right to sue. Itistrue that it may 
not be attachable in advance under proviso 
. (n), s. 60, Civil Procedure Code, but that 
is not sufficient to bring it within cl. (e), 
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s. 6, Transfer of Property Act, for it will 
in case of a breach support a suit fora 
debt and not for damages. 

We are not concerned in this case with 
cl. [dd] which was added to the section 
in 1929 and which provides that a right to 
future maintenance, in whatsoever manner 
arising, secured or determined, cannot be 
transferred ; for the provision is not re- 
trospective, and the law as previously un- 
derstood by the Courts was far from uni- 
form. As regards cl. (d) on which Mr. 
Hasan Jan has laid great stress, the difficulty 
lies in establishing that the right to main- 
tenance--I am at present dealing with the 
matter on the footing that it is a right to 
Maintenance-—-amounts in the words of ihe 
clause to ‘fan interest in property restricted 


“in its enjoyment to the owner personally.” 


In the dedicated property of course no hu- 
man being has any interest Mr. Hasan Jan 
has argued that the grantees may be said 
to have an interest in the income from the 
dedicated property in the hands of the mut- 
walli, but such income could not be said to 
be existing property, which alone is contem- 
plated in s. 5, Transfer of Property Act: 
see Rajah Sahib Perhlad Sein v. Baboo 
Budhoo Singh (1). Tt has been held in some 
cases that a righttofuture maintenance is 
not property at all; but as wiil be seen 
presently, what we have to deal with 
here is an actionable claim within the 
definition in s. 3 of the Act. Reference 
has been made to such cases as Asad Ali 
Mollah v. Haidar Ali (2), Tara Sundari 
Debi v. Saroda Charan Banerjee (3) and 
Subraya Sampigethaya v. Krishna Baipadi- 
thaya (4), and it has been contended that 
the transferability or otherwise of the main- 
tenance grants should be determined by 
the intention of the grantor. 

_ It is, however, not pretended that there 
is anythi.g in the wakfnama throwing any 
light on the question of the intention as 
regards transferability except that in the 
recitals it speaks of the parwarish o nafga 
oi the mutalligin mustahagin, and in 
para. 9 makes the ‘stipends’ descendible 
to the aulad according to the shares fixed 
by the Muhammadan Law, with a reverter 
to the wakif on the failure of aulad. The 
recital does not import absolute inalien- 
ability for an annual payment could (to 


(1)12MIA275;2B L R PO1ll;12 Ww | 
2 Suther 285; 2 Sar, 429 (P QO). nee 
2 38 O 13; 6 Ind. Cas. 826; 14 C W N 918; 19 OL) 


(3 12 o L J 146; 7 Ind. Cas. 80. 
4) 4 : nd. Cas, 584; A I R 19294 , 22: 
45M L J 533; 19L W 6: 33ML T57 mae 
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give one example) be commuted into a 
capital sum producing the same return and 
thus maintain the person in question. Mr. 
Hasan Jan has argued that if the holder 
of an allowance for the time being were 
to have power to transfer his allowance, 
his aulad might starve and might also on 
his death get nothing. But as I read the 
document, it contains no provision for the 
aulad during the lifetime of the holder, 
and the transfer of his allowance by a holder 
need not clash with the right of his aulad 
to take the allowance after him, since his 
right to. the allowance being limited to his 
lifetime, the transfer would be similarly 
limited. Mr. Khurshaid Husnain has 
argued that the recital regarding the 
parwarsih o nafqa of the mutalligin 
mustahagin points toan intention to allow 
transfers within the family circle. But a 
transfer need not always be voluntary, and 
we cannot read the document as providing 
for voluntary transfers only, while an in- 
volutary transfer may be obtained just as 
well by a relative as by a stranger. 

The trial Court found that there was no 
intention to prokibit gifts to relations be- 
cause the language of the wakfnama does 
not express or imply it, and because Imdad 
Ali himself had the whole annuity of Kulsum 
after her death paid to the appellant down 
to his own death, whilst the defendant 
mutwallihad attested the hiba-bil-ewaz and 
had paid the plaintiff in full for several 
years. J am not, however, sure that this is 
a case where we can take the action of the 
wakif from the death of Kulsum to his 
own death as an indication of what was 
really intended by the wakfnama. As to 
the defendant mutwalli, there is clearly no 
estoppel against him at all. The learned 
Subordinate Judge apparently began by 
holding that “the right to the annuities by 
way of maintenance” wasa personal right, 
and that Hafiza’s hiba-bil-ewaz would pass 
the annunity of the plaintiff's death to her 
“heirs and legal representatives,” 

“to the deprivation of other heirs of these grantees 
who were to enjoy these annuities according to 
their legal shares under the terms of the wakfnama.” 

So far as there is any reasoning to be 
gathered from his judgment, he seems to 
have fallen into several errors. He has 
taken no notice of the reasoning of the 
trial Court. He has not noticed that the 
wakfnama speaks of aulad and net of 
heirs. And he does not ask himself what 
there isin the wakfnama to suggest that 
the allowances, though they are to 
descend tothe aulad, could not be trans- 
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ferred for the lifetime of each rightful 
holder. I am unable to see sufficient 


‘reason for holding that they were intended 


“to be enjoyed by the beneficiaries them- 
selves and nobody else” It seems to me 
that they are annuities coming within the 
definition of an actionable claim ins. 3, 
Transfer of Property Act, a definition which 
applies to unsecured debts whether “exis- 
tent, accruing, conditional or contigent.” 
They are, in my opinion, property, but not 
“property restricted in its enjoyment to the 
owner personally," even though the interest 
of each holder is limited to his lifetime 
and does not descend to his heirs. 

The plaintiff sued on the footing that 
these allowances were “ annuity grants ;" 
and annuities as distinguished from main- 
tenance grants have been even held to be 
attachable under s. 60, Civil Procedure 
Code : see Gopal Lal Seal v. Marsden (5). 
Under s. 130, Transfer of Properly Act, 
actionable claims can be transferred only 
by the execution of an instrument in writ- 
ing signed by the transferor, and Mr. 
Khurshaid Husnain has not been able 
seriously to argue that the section does not 
apply to Muhammadans or that the alleged 
oral hiba by Kulsum’s heirs, other than 
the appellant to the appellant, can have any 
operation notwithstanding the section in 
question. The lower Courts were both of 
them in error in taking it that para. 5 of the 
wakfnama made the stipends descendible 
to heirs. The word used is ‘aulad, which 
includes both sons and daughters and all 
descendants in the male but not in the 
female line. It also plainly excludes such 
heirs as the parents and the husband. 

The provision that the aulad are to 
take according tothe shares fixed by the 
Muhammadan Law has given rise to some 
dispute before me. Mr. Khurshaid Hus- 
nain has argued that the addition “accord- 
ing to the shares fixed by Muhammadan Law" 
could only be intended to determine the 
proportions between children of opposite 
sexes; and in support of this contention 
he has pointed out that if for instance the 
plaintiff Aliman as sole member of the 
aulad group surviving Kulsum were to be 
confined to her share of a halfas an heir 
under the Hanafi Law, the remaining half 
could not go to the charities as it could not 
be said that it was a case of failure of aulad. 
The appellant, however, came into Court on 
another footing altogether, viz. that out of 
the heirs left by her mother she inherited 
a half, and the others the remaining half 

(5) 100 W N 1102 
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of which they made an oral hiba in her 
favour. It is curious that though in the 
lower Courts the wakfnama seems to have 
been taken to speak not of aulad but of 
heirs, it was common ground that the 
plaintiff's share was 8 annas; for if she 
was to be treated as an heir along with the 
other heirs, viz., the parents and the hus- 
band, she could only take 6-13 instead of 
ahalf. Mr. Khurshaid Husnain has argued 
that that aspect of the matter cannot be fur- 
ther looked into because, though the lower 
Court has allowed a half, the mutwalli has 
not appealed. 

The mutwalli has not in fact contested 
the plaintiff's right to a half of her 
mother’s annuity either in the lower Courts 
(see para. 3 of his written statement) or 
before me. But Mr. Husan Jan has urged 
that para. 5 of the wakfnama only entitles 
the plaintiff to the daughter's share of one- 
half and excludes the application of the 
doctrine of the “return.” If Mr. Khurshaid 
Husnain's contention is to be accepted, the 
provision giving the aulad “the shares 
fixed by the Muhammadan Law” will operate 
to bring in the ordinary rule of the double 
share to the male which does not apply to 
such settlements unless it be otherwise pro- 
vided in the wakfnama. But if the aulad 
are to take the shares (saham) fixed by the 
Muhammadan Law and in the absence of 
aulad the stipend is torevert to the charities, 
the- case where such shares do not exhaust 
the stipend is left unprovided for. In order, 
then, to give effect to the intention of the 
walif consistently as far as possible with 
the language used by him we should be 
face to face with a choice between a group 
of aulad whose shares do not exhaust the 
public charities; and it seems to me that 
in choosing between the two, we must in- 
cline to the latter. It is, however, un- 
necessary to make any definite pronounce- 
ment about this in view of the facts that 
the plaintiff came to Court with a claim to 
a half as her mother’s daughter and that 
this claim was admitted by the mutwalli. 
Mr. Khurshaid Husnain has indeed laid 
stress- on the claim made in para. 3 of the 
plaint “as heir (and) daughter” to the 
entire annuity of Rs. 150; but this must 
be read with pare. 4 which explains that 
claim as resting in part on the verbal gift 
made to the plaintiff by the other heirs 
of Musammat Kulsum. 

We cannot, therefore, hold on the plead- 
ings that what the appellant took under 
the wakfnama upon her monther's death was 
more than a halt of the Rs. 150. As to the 
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other half, the oral hiba by the other heirs 
of Musammat Kulsum can have no effect be- 
cause not being among Musammat Kulsum’s 
aulad, they themselves were entitled to 
nothing out of the stipend that used to be 
paid to her in her lifetime, and this, quite 
apart from another reason I have already 
given, viz. that the annuity is an actionable 
elsim and cannot be orally transferred. 
The order of the lower Appellate Court in 
this respect must, therefore, be upheld upon 
these grounds, and not on the ground that 
the stipend was restricted in its enjoyment 
to the owners personally. As regards 
Hafiza’s stipend, the fact that it is limited 
to her lifetime does not, in my opinion, in 
default of any definite indication that these 
stipends were intended to be inalienable, 
disentitle the holder to transfer it for her 
lifetime and nolonger. The hiba-bil-ewaz 
actually makes a gift tothe appellant naslan 
bad nasl, but while on the one hand it is 
impossible for it to operate after the donor's 
lifetime, there is on the other no reason 
why it should not operate during that 
period. In respect of this annuity, there- 
fore, I must in the result differ from the 
lower Appellate Court and hold that the 
appellant is entitled to Hafiza’s stipend dur- 
ing Hafiza’s lifetime only. The appeal, 
therefore, be allowed, and the decree of the 
lower Appellate Court modified by allow- 
ing tothe appellant not the Rs. 75 only 
that she took as coming within the descrip- 
tion of Kulsum’s aulad but also the Rs. 200 
transferred to her by Hafiza. The appel- 
lant will be entitled to proportionate costs 
in all the Courts; butin view of the fact 
that the rights of the parties were by no 
means easy to determine, and that the 
mutwallt defendant does not seem to have 
done anything to warrant an order requir- 
ing him to pay the costs personally, he will 
be at liberty to pay them out ofthe wakf 
funds in his hands. He will also note that 
the appellant will have a right to Hafiza's 
Rs. 200 only as long as the latter lives. 
D. Appeal allowed. 


MADRAS HIGH COURT 
Full Bench. 
Original Side Appeal No. 15 of 1934 
March 20, 1936 
BEASLEY, O. J., KING AND GENTLE, Jd. 
Tan OF FICIAL ASSIGNEE or MADRAS— 
PLAINTIFE— APPELLANT 


VETSUS 
Vv. A. KUPPUSWAMI NAIDU AND OTHERS 
—DEFENDANTS— RESPONDENTS 
Amendment of plaint — Limitation — Suit on pro- 
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missory note—Amendment to base suit on original 
cause of action— Whether permissible. 

Though ordinarily an amendment will not be al- 
lowed so as to deprive the defendant of the plea of 
limitation, yet such considerations may be out- 
weighed by the special circumstances of the case. 

Where a suit was instituted on a promissory note 
and the plea was one of discharge: 

Held, that an amendment of the plaint so as to 
base the suit on the original causé of action could be 
allowed even after expiry of the period of limitation 
for a suit thereon as the defendant could not be pre- 
judiced thereby. East Bengal Commercial Bank, 
Ltd. v. Surendra Narain Sabha (1), Weldon v, Neal 
(2), Charan Das v. Amir Khan (3), Mohamed Tahir 
Alt v. Rutta Koer (4), Maung Po Chein v. G, B.V.V. 
V. Chattyer Firm (5) and Sevegan Chetty v. Krishna 
Ayyangar (6), referred to. 

A. from the judgment and decree of 
Mr. Justice Stone, dated February 1, 1934, 
and passed in the exercise of the Oridinary 
Original Civil Jurisdiction of the High Court 
in C. S. No. 292 of 1932. 

Mr. M.S. Venkatarama Aiyar, for the 
Appellant. l 

Messrs. Pe Sitarama Pantulu, S. Nagaraja 
Aiyar and J, R. Alwar Naidu, for the 
Respondents. 


Judgment.—One Visvanadha Mudaliar, 
now deceased, was a dealer in tobacco and 
the lst defendant who is also doing business 
in tobacco, purchased goods from him and 
eventually on account of such dealings and 
of a promissory note for Rs. 2,450 on 
September 20, 1928, there was a sum of 
Rs. 6,323-13-10 owing to Visvanadha Mudaliar 
on a balance of accounts. According to the 
account books of Visvanadha Mudaliar 
there was on September 20, 1928, a settle- 
ment of accounts and a promissory note for 
the before-ementioned amount was executed 
by the Ist defendant in favour of Visva- 
nadha Mudaliar payable on demand. 
Tt is necessary to mention also that the 
9nd and 3rd defendants were trustees 
appointed by Visvanadha Mudaliar under 
a deed of trust, dated August 23, 1928, under 
which Visvanadha Mudaliar himself and the 
8nd and 3rd defendants were to be trustees of 
this business for the purpose of realising the 
assets and outstandings of it. After this 
deed of trust the 2nd and 3rd defendants 
entered into possession of Visvanadha 
Mudaliar’s estate and amongst the assets 
there was the debt due by the Ist defendant 
to Visvanadha Mudaliar of Rs. 2,450 on 
the promissory noteand certain sums were 
also due amounting to Rs. 3,923-13-10. The 
lst defendant paid to the trustees small 
sums of Rs. 50, Rs. 30 and Rs. 20 and giving 
eredit for those amounts the balance of 
Rs. 6,323-13-10 became the amount due on 
September 20, 1928, as is shown in Vis- 
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vanadhna Mudaliar’s account-book. . After 
the execution of the promissory note the first 
defendant continued to pay towards the 
amount due by him instalments of Rs. 10. 
These payments are credited in Visvanadha 
Mudaliar’s account-book and although some 
ofthe payments were of Rs. 20 instead of 
Rs. 10 and some were not made weekly in 
the majority of cases weekly payments 
were made. The last instalment paid, ac- 
cording to the account book, is dated June 
29, 1929. These intalments amounted in 
the aggregate to Rs. 340 leaving, therefore, 
a balance due by the Ist defendant to Vis- 
vanadha Mudaliar of Rs. 5,983-13-10 on June 
29, 1929. On April 3, 1929, an insolvency 
petition was presented against Visvanadha 
Mudaliar and on it he was adjudicated an 
insolvent on July 22, 1929. Thereafter his 
estate vested in the Official Assignee who on 
May 14, 1932, filed the suit under appeal 
claiming the sum of Rs. 5,983-13-10 the 
balance due from the Ist defendant to the 
insolvent. 

At the trial the lst defendant admitted 
the execution of the promissory note and 
pleaded that he had discharged the promis- 
sory note by payment of the amount due 
to Visvanadha Mudaliar shortly after the 
execution of the promissory note. Thus 
there was no denial of the debt but a plea 
that it had been fully discharged. He also 
pleaded that the suit on the promissory 
note was barred by limitation; and taking 
the date of it, the suit on the promissory 
note clearly was barred. But in order to 
save limitation the plaintiff in his plaint 
set up an arrangement between Visvanadha 
Mudaliar and the lst defendant whereby 
the promissory note amount was to be 
repaid by weekly payments and that the 
noie was only to be enforced if there was a 
default in such payments and that such 
payments had been made up to June 1929, > 
and he also pleaded that a letter written by 
the lst defendant's lawyer dated February 
18, 1921, asking to be allowed to look into 
the accounts amounted to an acknowledg- 
ment of the claim by the lst defendant, a 
plea whichis obviously unsustainable. The 
plaintiff also pleaded that he was entitled 
to exclude the period between January 1931 
during which he was kept out of possession 
of the promissory note by the 1st defendant, 
that this was done fraudulently and that 
asa result for nearly ten months he was 
unable to file the suit. There is also a claim 
for negligence or breach of trust against 
the 2nd and 3rd defendants trustees, 
another claim which is clearly unsustainable. 


1936 


The learned trial Judge felt that he had no 
alternative but to dismiss the suit and that 
he was unable to hold that the plaint con- 
tained sufficient allegations to found a 
claim on the balance of account due irrespec- 
tive of the promissory note and also that 
he would not allow the plaint to be amend- 
ed to raise such a claim and whilst 
apparently—although this not quite clear— 
agreeing that there was an arrangement for 
the payment of the debt of weekly instal- 
ments of Rs. 10 negatived the plaintiffs 
contention that the promissory note was only 
to become enforceable if and when there 
should be a default in the payment of the 
instalments. With regard to the latter 
arrangement we are satisfied that the learned 
trial Judge took the right view. There is 
no evidence at all supporting it. The 
promissory note itself does not set it out; 
on the contrary its terms contradict such an 
agreement because it is payable on demand. 
Therefore, the plaintiff's contention that 
the bar of limitation was saved by reason of 
such an arrangement and that the period of 
limitation started to run only from the 
date of default, namely June 1929, rightly 
failed. With regard to the other part of 
the arrangement, namely, that the debt 
was to be paid by weekly instalment of 
Rs. 10 the learned trial Judge holds as a 
fact that such payments were being made 
by the lst defendant under his liability to 
pay the balance of account and further 
says: “The balance of account was payable 
by instalments or at any rate was being 
paid by instalments”. He does not definitely 
record a finding that there was such an 
arrangement although, in our view he may 
have intended to sofind. There is, however, 
ample evidence on the record before us to 
enable us to give a definite opinion. The 
account book, as before stated, shows a 
large numberof payments of Rs. 10 a week 
and in some cases Rs. 20 in a fortnight and 
there is also oral evidence with regard to 
this. In our view these payments were 
being made as a result of an agreement to 
do so. With regard to the contention of 
the plaintiff that the plaint sufficiently 
alleges a cause of action on the original 
debt, such contention was negatived by 
the learned trial Judge. In para. 6 of the 
plaint that debt is set out as being made 
up of Rs. 2,450 and certain sums due on 
accounts amounting to Rs. 3,923-13-10. 
Nothing more is said thereafter about that 
debt except that in his prayer the plaintiff 
asks for a decree for the balance due. The 
promissory note and its Origin are set out in 
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para. 7 and throughout it is the one cause 
of action to which reference is made, and 
in para. 22 it isstated that the cause of 
action in this suit arose on the date on 
which the promissory note was executed. 
Apart, therefore, from the mention of the 
original debt, there is no further mention 
of it in the plaint except so far asit is 
included in the promissory note amount. 
In our view, the plaint does not contain 
sufficient material upon which to found 
a claim upon any debt irrespective of that 
evidenced by the promissory note. But 
this does not conclude the matter because 
we have still to consider whether the 
learned trial Judge was right in not allow- 
ing the plaint to be amended in order to 
riase sucha claim. Before usa number of 
cases were cited in support of the appel- 
lant’s contention that an amendment ought 
to have been granted. The first part of 
Bengal Commercial 
Bank, Ltd. v. Surendra Narain Saha (1). 
In that case the claim in the plaint was 
based upon an insufficiently stamped pro- 
missory note alone and a prayer for amend- 
ment so as to introduce a claim on the 
loan being refused and the suit dismissed, 
the High Court in First Appeal, allowed the 
amendment to be made and on such 
amendment decreed the claim, although at 
the date the amendment was prayed for in 
the trial Court the claim was already time- 
barred. This was done in accordance with 
the rule thatin such circumstances amend- 
ment may be allowed in special cases where 
the defendant is not prejudiced, the defence 
in that case being a total denial of the 
loan. In dealing with the question of the 
amendment, Derbyshire, C. J. says refer- 
ring to O. VI, r. 17, Civil Procedure Code. 

The difficulty lies in applying this rule 
where, as here, the defendant claims a time- 
bar underthe Statule of Limitations. In 
Weldon v. Neal (2), Lord Esher said : 

“We must act on the settled rule of practice which 
is that amendments are not admissible when they 
prejudice the rights of the opposite party as existing 
at the date of such amendments. Under very peculiar 
circumstances the Court might perhaps have power 


to allow such an amendment, but certainly as a 
general rule it will not do so.” 

He then refers to Charan Das v. Amir 
Khan (3), in the Privy Council where Lord 
Buckmaster said : 

“Though the power of a Court to amend the 
plaint should not, asa rule, be exercised where its 

39 C W N 1233; 164 Ind. Cas. 773; 9 R C 303 

2)(1887) 19 Q B D 394; 56 LJQ B 621; 35 W R820. 

(3) 47 I A 255; 57 Ind. Cas 606;39 M L J 195; 28 M 
L T 149; 2 UP L RP O 124; 18 å L J 1095; 22 Bom, 
L R1370; 13 LW 49; 25 CW N 289; 3P WR 1921; 
48 0110 (PO), 
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effect isto take away from a defendant a legal right 
which has accrued to him by lapse of time, yet 
there are cases, see for example Mohamed Tahir Ali 
v. Rutta Koer (4), where such considerations are 
outweighed by the special circumstances of the 
Cass, 

-Derbyshire, C. J., was of the opinion in the 
appeal before the Court that the .claim on 
the loan itself was not raised, through some 
blundering on a lawyer's part, and thereby 
the plaintifi’s clear rights were jeopardised 
and that the defendants would not be and 
never were prejudiced in their defence 
which was a total denial of the whole 
transaction. The amendment was, there- 
fore, allowed. The same question arose in 
Maung Po Chein v. C. R. V.V. V. Chettiyar 
Firm (5). There the suit was on a promissory 
note insufficiently stamped. But all the facts 
of the origina] loan and all the terms 
thereof, were set out in the plaint and the 
only real defect in the plaint was that 
in the prayer the plaintif had omitted to 
pray for a decree based on the original 
contract of loan alternatively with a prayer 
for a decree based on the promissory note. 
Subsequently tbe plaintif put in all applica- 
tion to amend the plaint by including such 
prayer. It was held that even on his 
original plaint the plaintiff was entitled to 
succeed ason the original contract of loan, 
that strictly an amendment of the plaint 
was unnecessary although it would simplify 
matters ifit were amended and that the 
suit should be treated after the amendment 
asone for amount due on the original 


© contract of loan; and a previous decision 


of the Rangoon High Oourt was relied 
upon. It is of course well-settled that 
where all the facts of the original loan and 
all its terms are set outin the plaint but 
the plaint is based on an insufficiently 
stamped promissory note or it may also be 
added a promissory note barred by limita- 
tion, the plaintiff is entitled to succeed 
alternatively on the original loan although 
there is no such prayer; but this case is 
useful for its treatment of the party's right 
to amend assuming that such an amende 
ment is necessary. In that case, the only 
defence open to the defendant was a denial 
of the loan and in his written statement he 
did actually deny receipt of the considera- 
tion of the promissory note and under those 
circumstances the Court held that the 
amendment ought to be allowed. Reference 
was also made to the decisions of this High 
Court in Sevegan Chetty v, Krishna 


(4) 11 MI A468; 9 WRPO9; 2Suther 107; 2 Sar - 


20. 
(5) A IR 1935 Rang 282; 158 Ind. Cas, 533;8 R 
Rang. 177. 


OFFICIAL ASSIGNEE OF MADRAS V. KUPPUSWAMI NAIDU (MASDR.): 


16510 


Ayyangar (6), where it was held that a 
petition for an amendment of the~- plaint 
based on no new facts and asking for a 
further relief, viz. recovery of money may 
be allowed even though itsbe barred by 
limitation between the date of the plaint 
and the date of the petition if the same 
is put in before any evidence is let in and 
there is no injustice to the defendants. 

In the case before us, the original debt 
was never disputed but the plea of dis- 
charge wasset up, which Stone, J., held 
was Clearly false and the defendants suc- 
ceeded merely because, through inadvert- 
ance it may be,the promissory note alone 
was relied upon. We are unable to see 
how the defendants are prejudiced in their 
defence by allowing an amendment of the 
plaint except that it deprives them of the 
plea of limitation as regards the promissory’ 
note. The original debt was there and 


could have been sued upon irrespective 


of the promissory note note und it does 
not appear to us that the defendants could 
have any possible defence to that claim 
Save the one set up, namely, discharge 
which has been negatived. We invited 
the learned Counsel for the respondents 
to suggest what defence his clients would 
be able to set up tothe claim other than 
that already pleaded and he was unable. 
to suggest any. Nonew facts were needed 
to support the claim and the question of 
the agreement to pay the debt by instal- 
ments was gone into in the evidence at 
the trial and we ourselves are able to 
discover such an arrangement. In addition 
to these reasons the lst defendant deliber- 
ately withheld the pro-note which he had 
in his hands from the plaintiff, until it had 
become time-barred. In our opinion, the 
amendment of the plaint ought to have 
been allowed and it follows frum this that 
the plaintiff's cause of action arose on the 
date of the last payment of the weekly 
instalments of Rs. 10. That date is June 
29, 1929, and as the plaint was filed on 
May 14, 1932, the claim on the original 
debt was not barred. Upon this point, 
therefore, the appeal as against defendant 
No. 1 succeeds and must he allowed with 
costs. The trial Court’s decree is set aside 
and there will be a decree in favour of 
the plaintiff against the Ist defendant for 
the amount claimed without costs. The 
appeal against the defendants Nos. 2 and 3 
is dissmissed with costs. 
A. ` Appeal dismissed. 


P cone M 378; 13 Ind. Cas, 268; 10 M LT 257; 22 ML 
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..RANGOON HIGH COURT 
Letters Patent Appeal No. 5 of 1935 
June 4, 1936 


BAGULEY AND Dung ay, JJ. 
KHIN AYE AND ANOTHER—APPELLANTS 


versus 
U MAUNG MAUNG GYI AND otazes— 


RESPONDENTS 
~ Advancement—Presumption of—-Whether applies 
in Burma~—Trust—Resulting trust—Mortgage in 
favour of one but money advanced by another—Result- 
tng trust in latter's favour, if created, 

In Burma, there is no presumption of advancement. 
Where therefore a mortgage is taken in the name of 
M, butthe money advanced on the mortgage is ad- 
mittedly the money of K, there is a resulting trust 
in favourof K. Maung Tun Pe v. 8. K. Haldar (D, 


followed. 


L. P. A. from the decree of the High 
Court, dated September 24, 1935. 
"Mr. K. C. Sanyal, for the Appellants. 
Mr. Maung Lat, for the Respondents. 


Baguley, J.—It is not necessary to say 
much about, this case as it is decided by 
the I ull Bench Reference in Maung Tun Pe 
v. B. K. Haldar (1).. In this case it was 


laid down that when A conveys some pro- . 


perty in the name of B and pays for it 
himself the ordinary rule is that there is a 


resulting trust in favour of A. In England. 


this is sometime negatived by the presump- 


| on of advancemens in favout of certain 


relations or quasi-relations, but there is no 
Presumption of advancement in this pro- 
Vince. This being the case the mortgage 
aving been taken in-the name of Khin 
Ma Ma, but the money advanced on the 
mortgage being admittedly the money of 
Khin Aye, there is a resulting trust in 
favour of Knin Aye. ‘This ruling of Maung 
Tun.Pev. B. K. Haldar (1) was delivered 
after the date on which our brother Mosely 


. passed the judgment now under appeal. 


oa 


pire TR eer ne me a 


At attempt was made to argue that there 
was sufficient (evidence?) to rebut the pre- 
Sumption of a resulting trust. lt was pointed 


out that Khin Ma Ma was in effect an ulegiti- ` 
, male daughter, her parents having omitted - 


to get married. She had peen iooked after 
by ner aunt and her aunt had, in fact given 
her certain gold jewellery which was un- 
mistakably hers because she had had her 
initials engraved on them, and it was also 


pointed out that Khin Aye entered into’ 


certain other transactions about the same 
time as the mortgage which forms tne basis 
of the present case, aad in all the others 
she appears as the creditor and this is the 


(1) 14 Rang 242; AIR 1936 Rane 958. 
Gas. 21; 8 R Kang sige By, nS 8 103 Lad 
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ESAK HAJI ABUBAKAR TAR MAHOMED v. JiMapat (SIND) 


. appears as the creditor. 


30) 
only case in which Khin Ma Mas name 
This may be the 
case, but there is no evidence cf any kind 
to prove definitely that the money was given 
to Khin MaMa before the loan was made, 
and if Khin Ma Maclaims the mortgage as 
hers she lacks a registered deed of transfer. 

For these reasons, the appeal must be 
allowed and the decree of the Sub-Divisional 
Court confirmed by the District Court will 
be restored. The third respondent Khin 
Ma Ma will pay the costs of the appellant 
in this Court both in the original appeal 
and in the Letters Patent Appeal. 

N. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT : 


First Civil Appeal No. 61 of 1935 
May 4, 1936 ; 
Davis, J. C. AND Lepo, A.J. O. 
ESAK HAJI ABUBAKAR TAR 
MAHOMED - APPuLLANT | : 
VETES | 


JIMABAL AND OTIERS—RESPONDENTS 

Civil Prozedure Code (Act V of 1903), O. XXII, 
r. 10, ss. 47, 115, 151—‘Interest’ in O. XXII, r. 10, 
meaning of —Hxecution~-Estate fully represented — 
Posthumous son, if to be brought on record—~OIrder 
made in exercise of inherent jurisdiction—App:al, 
if lies—S. 47, scope of—Held, order under appeal 
did not fall within s.47 and hence not appealable— 
Held also, order not open to revision. 

Ths ‘interest’ contemplated in O. XXII, r. 10, is — 
interest in the subject-matter of the suit. There is 
no provision in the Civil Procedure (ode, under - 
which in execution proczedings a posthumous sən 
has to bə brougot on ths record to represent 
the estate of the deceased person when that estate 
is already fully represented. Hem Chandra Banerjee 
v, Annipurna Desi (9), referred to, 

No appeal lies from an order made in execution 
proceedings, by tha Court in the exarciss of its 
inherent jurisdicsion under s. 131, Civil Procedure 
Oude. Sukhdeo Das v. Rito Singh (1), Hari Singh v. 
Bulaki Mal & Sons (2) and Banwari Lal v, Shukur- 
alla (3), relied on. 

Saction 47, Oivil Procalure Code, contemplates 
only questions arising between the parties to tha 
suit or their representatives and ord2rs pass3l oa 
such questions. 

An application under s. 151, Civil Procedura 
Code, wai made in exscution procsedings pray- 
ing thatthe appellant bs brought oa the racord, as 
the legal repressntative of the dessased aguinst 
whose proparty the decreas was sought to be executed 
and that the sale be stayed till the applic.bion was 
granted, The appellant was a posthumous son of 
the deceased. On the application being rejscted 
the appellant filed an appeal; 

Heid, that the quession raissd dilnot fall withia 
the compass of s. 47, It could not bə deem2d to ba 
a decree within the meaning ofs. 2, cl, D), aad banas 
no appeal lay, and that the order was also not 
open to revision as it awas merely an interlocutory 


ay 


af 
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order, there being no case decidéd within the mean- 
ing of s. 115. Khudabua v. Panjo (4), 1eferred to. 


Mr, Khanchand Gopaldas, fcr the Appel- 
lant. 


Mr. Tolasing K. Advani, for the Respon- 
dents. 


Lobo, A. J. C.—This is an appeal which 
is placed under s. 47, sub-s. (3) ands. 96, 
Civil Procedure Code, against an order cf 
the learned Additional Judicial Commis- 
sioner (Rupehand: Bil: ram, Esq.) refusing 
en application under s. 151, Civil Procedure 
Code, filed by the next friend of one Esak, 
minor, son of Haji Abubakar Tar Muham- 
mad, deceased, praying that he be brought 
on the record in certain execution proceed- 
ings pending befofe lhe learned Judge as 
one of the representatives of the estate of 
the deceased Haji -Abubakar Tar Muham- 
mad, and that an order of sale passed by the 
learned Judge be cancelled till he had been 
brought on the record. In the epplication 
there was. also a prayer for an interim order 
of stay. 

The facts giving rise to this appeal are 
asunder: One Haii Abubakar Tar Muham- 
mad died at Karachi on January 17, 1932, 
leaving a widow Jimabai and an adult son 


Haji Ramzoo. After the death of the said. 


Haji Abubakar Tar Muhammad, - one 
Muhammad Hamir filed Suit No. 298 of 
1932 in the Court of Small Causes, Karachi, 
on a claim against the deceased. The suit 
was against the widow and son of the 


+ deceased referred to above as representing 


the estate of the deceased. After the suit 


“had: been decreed the widow gave birth to a 


son, who isthe appellant in this matter. 
To enable the judgment-creditor to execute 
the decree against the immovable property 
of the deceased Haji Abubakar, he got the 
decree transferred for execution to this 
Court. ; 

_It was registered in this Court as Foreign 
Court Decree No. 298 of 1932. Muhammad 
Hamir, the judgment-creditor, filed an 
execution application in this Court wherein 
he prayed for attachment and sale of one of 
the immovable properties belonging to the 
estate of Haji Abubakar Tar Muhammad, 
deceased. It is alleged that Muhammad 
Hamir knew ofthe birth of the appellant 
but didnot join him in these execution 
proceedings. Muhammad Hamir died while 
these execution proceedings were pending, 
on about September 8, 1934, and respondent 


- No. 1 as his widow was allowed by the Court 


to continue the execution proceedings, On 
July 27, 1934, an application under s, 15], Civil 
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Procedure Code, was filed on behalf of the aP” 
pellant in these execution proceedings praying 
that the appellant be brought on the record 
as legal representative of the deceased Haji 
Abubakar Tar Muhammad against whose 
property the decree was sought to be 
executed and that the sale be stayed till the 
application was granted. Notice of this 
application was issued and on August 23; 
1935, the date of hearing, the f-llcwing 
orders were passed by the learned A.J. O.: 

“1. Rule discharged with costs. Fresh sale pro- 
clamation to issue but expenses not to be paid for 15 
days. In the sale, proclamation claim of the 
posthumous son to be notified as disputed.” 

“9 I fixthe upset price at Rs, 16,00. If the 
property is worth much more, there is no reason why | 
the Reveivers should not arrange to pay up the 
decretal claims which are about Rs, 2,000 only.” 


This appeal is against the first of these 
orders. A preliminary objecticn has been 
taken to this appeal on the ground that the 
order passed by the learned Sub-Judge 
does not tall within the purview cfs. 47, 
Civil Procedure Code, that no appeal, there- 
fore, lies against the order. Onthe other 
hand, it has been argued by Mr. Ki-anchand 
on behalf of the appellant that the order 
passed against which the appeal has been 
made must be deemed an order passed 
under s. 47, Civil Procedure Code and that, 
therefore, by reason of s. 2, cl. (2) en appeal 
lies under s. 96, Civil Procedure Code. In 
our opinion this preliminary objection must 
prevail. Under s. 47, Civil Procedure Code, 
all questions arising between the parties to ` 
the suitin which the decree is passed or 
their representatives, and relating to the 
execution, discharge, or satisfaction of the 
decree, shallbe determined by the Court . 
executing the decree and not by a separate 
suit. The section contemplates only 
questions arising between the parties to the 
suit or their representatives and orders 
passed on such questions. The parties in 
the present case were the decree-holder or 
his legal representative on the one hand and . 
respondents Nos. 2 and 3 on the other as. 
representing the estate of the deceased 
Haji Abubakar Tar Muhammad, and it 
cannot possibly be argued that the question 
raised in the application filed by the appel- 
lant under s. 151, Civil Procedure Code, was 
a question arising between these parties, 
even though it could be said to be a 
question relating to the execution of the 
decree. They had not raised the question, 
they were not interested therein, they were _ 
not affected by the decision thereon. Under 
s. 2, cl. (2), Civil Procedure Code which 
defines ‘“‘decfee,” it is provided that the 
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determination of any question within s. 47 
shall be deemed to be a decree. As the 
question determined by the learned Judge 
in the present case did not fall within the 
compass of s. 47, it could not be deemed to 
be a decree within the meaning of s. 2, 
cl. (2) and hence noappeal lay. 


Ifthe order of the learned Judge be 
deemed to be an order under s. 15], Civil 
Procedure Code, the same result follows. 
It has been held by the High Courts of 
Lahore and Patna that no appeal lies from 
an order made by the Court in the exercise 
of its inherent jurisdiction under s. 151, 
Civil Procedure Code, in execution proceed- 
Ings: vide Sukhdeo Das v. Rito Singh (1), 
Hari Singh v. Bulaki Mal & Sons (2) and 
Banwari Lalv. Shukrulla (3). Nor do we 
think that any application in revision 
against the order of the learned Judge 
~ would lie under s. 115, Civil Procedure Code, 
as there was no case decided by the Gourt 
60 as to attract the application of s. 115, 
_ Civil Procedure Code, and justify an appli- 
- Cation in revision. The order of the learned 
Judge can only be regarded as an inter- 
` Iccutory order and as decided by a Full 
Bench of this Court in Khudabuz v. Panjo 
(4), no application in revision unders. 115, 
Civil Procedure Code, lies against an inter- 
jocutory order. On this ground alone this 
matter can be disposed of. But for the 
satisfaction of the learned Advocate who 
argued so earnestly on behalf of the appel- 
lant we would say that even if this matter 
could have been brought before us properly 
in appeal or in revision we should not have 
interfered. 

The decree of the Court of Small Causes 


Was against the estate of the deceased Haji. 


Abubakar Tar Muhammad then fully re- 
presented by respondents Nos.2 and 3. 
Under s. 52, Civil Procedure Code, where a 
decree is passed against a party as the 
legal representative of a deceased person 
and the decree is for the payment of money 
out of the property ofthe deceased, it may 
be executed by the attachment and sale of 
any such property. In having the decree 
transferred to this Court and in applying in 
execution for the attachment and sale of one 
of the properties of the deceased Haji 


(1) 2P L J 361; 39 Ind. Cas. 763; AI R1917 Pat. 
495; LP L W 551. 
(2) IL Lah, 93; 119 Ind. Cas. 494; A IR 1930 Lah, 
20; 31 PL R 375; Ind. Rul. (1929) Lah, 910, 
(3) 12 Pat. 202; 142 Ind. Cas. 455; A I R 1933 Pat, 
139; 14 PLT 1; Ind, Rul. (1933) Pat. 153. 
9 218 L R277; 127 Ind, Cas. 673; A IR 1930 
Bind 265; Ind. Rul. (1930) Sind 289, 
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Abubakar Tar Muhammad, the decree- 
holder was availing himself of the provi- 
sions of s. 52 of the Code as he had everv 
right to do. The provisions of O. XXII, 
rr. 3 and 4 which relate to the procedure to 
be followed when during the pendency of a 
suit a plaintiff or a defendant dies, are not 
applicable to execubion proceedings, for 
r. 19, O. XXII, says: Nothing in rr. 3, 4 
and 8 shall apply to proceedings in execu- 
tion of a decree or order. There is no 
question here of devolution by ceath. Mr. 
Khanchand, however, refers to O. XXI, 
r. 10, Civil Procedure Code, and argues that 
the minor posthumous son could well have 
been joined under its provisions, the ap- 
plication of which to proceedings in execu- 
tion is not excluded by r. 12,0. XXI. 


He has referred to the case in Hem 
Chandra Banerjee v. Annapurna Debi 
(5) as supporting his contention. Now, in 
the first place, the “interesi” contemplated 
in O. XXII, r. 10, is interest in the subject- 
matter of the suit. In the case we are 
dealing with, there was no devolution of any 
interest in the subject-matter of the suit or 
decree on the posthumousson. Order KAT, 
r. 10, would then have no application. As to 
the applicability of O. XXII, r. 10, to execu- 
tion proceedings it is pointed out, by the 
learned Judge in the case reported in 
Hem Chandra Banerjee v. Annapurraa Debs 
(5) that “it is a question which has not yet 
been authoritatively decided.” After citing 
the decisions pro and con on tke point the 
learned Judge concludes by saying “we 
entertain grave doubts as to the appli- 
cability of the rule to such proceedings.” 
They however fall back upon the inherent 
powers of the Court in suitable cases to 
add parties. We know of no provision in 
the Civil Procedure Code under which in 
execution proceedings a posthumous son 
has to be brought on the record and repre- 
senting the estate of the deceased person 
when that estate was already fully repre" 
sented. The only point we think that can 
be stressed by Mr. Khanchand with any 
show of reasonableness is that what is to 
be sold in execution of the decrce of the 
Small Cause Court is not the right, title 
and interest of the legal representatives of 
the deceased who were parties to the 
proceedings but a portion of the estate of 
the deceased including the share of the 
posthumous son, and that, therefore, the 
next friend of the minor posthumous son 


(5) 36 CWN93: 138 Ind. Cas, 64; ATR 1932 Cal, 
423; Ind. Rul, (1932) Cal. 386, 
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should have been joined and heard, so that 
the order in execution proceedings may be 
one passed with due regard to what he has 
to say. It may be, of course, that in certain 
circumstances, the Court would be influenc- 
ed by what the learned Advocate has to 
uige on the part of a posthumous son. 
Butin this case we think it can at least be 
said that the legal representatives of the 
estate, who it is alleged have cclluded to the 
disadvantage of the posthumous son, have 
been very successful in the prolongation 
of the proceedings. Thesuitis cne of 1932 
and in April 1936 we are hearing an &p- 
Tan against an crder dated August 23, 

We do not think that in this case the 
learned Judge has not exercised a judicial 
discretion in refusing to accede to the ap- 
plication made on behalf of the minor 
posthumous son because, in our opinion, the 
order passed by him adequately protects the 
property as the learned Judge has fixed an 
upset price of Rs. 16,000. Mr. Khanchand 
argues that this does not mean that the 
property shall be sold for less than 
Rs. 16,000. If it does not mean this we fail 
to understand the plain meaning of plain 
words; and as the learned Judge has said, if 
the property is worth so much more than 
Rs. 16,000 the Receivers can arrange to pay 
the decree-holder the decretal sum which is 
within Rs, 2,000. We accordingly dismiss 
this appeal with costs. 

Ne Appeal dismissed. 





_ RANGOON HIGH COURT 
First Civil Appeal No. 25 of 1936 
Mya Bu AND DUNKLEY, JJ. 
A.K.A. O. T. V. CHIDAMBARAM 
CHETTYAR—APPELLANT 
VETSUS 
STEEL BROTHERS anp Co., Lrp.— 
RESPONDENT 

Sale of Goods Act (III of 1930), ss. 9 (2), 19— 
Contract of storage of paddy and its subsequent 
sale—Storage period clause providing for exer- 
cise of option by seller—Property does not pass to 
purchaser till option is exercised~—Costs—Suit on 
agreement before time—Defendant making deposit in 
Court--No costs in respect of amount deposited. 

In a contract of storage of paddy and its sub- 
sequent sale the paddy wasin the first place hand- 
ed over by the seller to the purchaser for storage, 
and although the purchaser was entitled to do ashe 
liked with the paddy and to convert it into rice, as 
the purchaser actually did, yet under the terms of 
the agreement the purchaser was looked upon 
nominally as being the bailee only of the paddy 
until such time as the seller decided that the time 
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was favourable to him to sell and exercised that 
option and the purchaser was compelled to. purchase 
it at the daily buying rate cf that day: 

Held, that the property inthe paddy did not pass 
to the purchaser until the seller exercissd his option, 
Hoe Kim Seing v. Maung Ba Chit (1), followed : 

Hed, also that if there be no daily buying rate for 
that day the purchaser must purchase his paddy at 
a reasonable rate which must be fixed in accordance 
with the market price of that day. Bombay Burma 
Trading Corporation, Ltd. v. Aga Mohamed Khaleel 
Shirazee (2', referred to. 

The appellant forced the respondent company into 
litigation, without making any attempt whatever 
to adjust his differences with the company out of 
Court. He actually filed hig suit one day before the 
agreement on which he was suing expired. The res- 
pondent ccmpany paid into Court the amcunt, 
which it considered to be due to the appellant : 

Held, that it couldnot be contended that the com- 
pany should be mulcted in costs in respect of the 
amount deposited. 


F. C. A. from the decree of the Assistant 
ice Court, Pyapon, dated December 18, 
1930. 

Mr. P. K. Basu, for the Appellant. 

Mr. Paget, for the Respondent. 


Dunkley, J.—The suit out of which this 
appeal arises was brought by ike plaintiff- 
appellant against the defendant ret pondent 
Company tor recovery of the balance of 
the purchase price of paddy sold and 
delivered. The suit was based on a very 
curious agreement, the terms cn which 
I should myself have found great 
difficulty in construing intelligibly if 
the parties themselves had not been 
agreed as to the meaning to be placed upcn 
those terms. The original agreement is 
Ex. 1 on the record of the suit. lt was in 
the possession of the defendant-respondent 
Oompany. A copy thereof, which is Ex. A 
on the record, was delivered to tke plaintiff- 
appellant at the time of its execution. It 
was executed on December 25, 1934, and 
was signed by the appellant andthe local 
manager of the respondent Company. It 
is headed ‘Stored Paddy Agreement’. Under 
its terms the appellant delivered to the 
respondent Company approximately ten 
thousand baskets of paddy during the 
months of January, March and April 1935. 
[His Lordship discussed the two minor points 
(1) substituting “Kyaiklat” for *‘Pyapon” 
and (2) the quantity of paddy and proceed- 
ed.) ‘Ihe real crux of this case is the con- 
tention of the appellant that under the agree- 
ment he is entitled to be paid for his paddy 
at the market rate prevailing on May 9, 
1935. His plaint is based on the market 
rate of that day at Pyapon, and I have al- 
ready held that the rates applicable to this 
agreement are the Kyaiklat rates, In re 
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gard to this part of the case the decision 
must depend upon the construction of two 
clauses of the agreement which are in the 
following terms: 

“Period of storage.—Rate per cent. baskets of 
Ngatsaing 52 Ibs, and Meedoung 53 Ibs. to be 
fixed on any day or days on or before May 31, 
1935 at Steel Brothers & Co, Ltd., Kyaiklat, daily 
paving rate for the day on which the paddy is 
sald, 

Selling Quantity.—Steel Brothers & Co, Ltd., 
have the option of not accepting more than 50 per 
cent, of the total paddy on one day.” 

It appears that this agreement was a 
mixed contract for the storage of paddy 
and for its subsequent sale. As the parties 
themselves construe its terms, the paddy 
was inthe first place handed over by the 
appellant to the respondent Company for 
storage, and although the respondent Com- 
pany was entitled to do asit liked with the 
paddy and to convert it into rice, as the 
Company actually did, yet under the terms 
of the agreement the Company was looked 
upon nominally as being the bailee only 
of the paddy until such time asthe appel- 
lent decided that the time was favourable 
to him to sell. The parties agree that under 
the clause “period of storage” the appel- 
lant had the option to name any day be- 
fore the May 31, on which he would sell the 
stored paddy to the respondent Company, 
and that on his exercise of that option the 
respondent Company was compelled to pur- 
chase it at the Kyaiklat daily buying rate 
of that day. 

The property in the paddy did not pass 
to the respondent Company until the ap- 
pellant exercised his option under this 
clause: Hoe Kim Seing v. Maung Ba Chit (1). 
Ths appellant’s case is that he did exercise 
his option and named May 9, as the day on 
which he desired tosell but that the res- 
pondent Company refused to purchase on 
that day because at the time it was not 
making any purchases of paddy and there- 
fore had no daily buying rate for that day. 
The further contention of the appellant is 
that as the respondent Company had no 
daily buying rate for that day therefore 
it must purchase his paddy at a reasonable 
rate which must be fixed in accordance 
with the market price of that day. In re- 
gard to this matter the remarks of Lord 
Atkinson in Bombay Burma Trading Cora 
poration, Ltd. v. Aga Mahomed Khaleel 


(1) 14 R 1; 157 Ind. Cas. 891; A IR 1935P C 182; 
62 I A 242; (1935) O W N 980; 39C W N 1217; 
(1935) O L R 582; 42L W 469; 2B R3;69ML J 
467; (1935) A L-R 983; (1935) M W N 1125; 37 PLR 
659; 37 Bom, L R866; (1935) A IL J 1119; 8 RPO 67 
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Shiragee (2) at p. 175* concerning a similar, 
clause of a contract of sale, are extremely 
apposite. In my opinion, the contention of ths 
appellant would be correct if he did really 
exercise his option under this clause of 
the contract on May 9, but the contention 
of the respondent Company is that he did 
not exercise his option because what he 
actually did was to offer to complete the 
sale on that day if he was given a stated 
price and that this was a conditional exer- 
cise of the option which does not come 
within the terms of the clause. However in 
view of the fact that no cross-appeal has 
been filed by the respondent Company 
against the judgment and decree of the 
Assistant District Court, it is unnecessary 
to decide whether the appellant correctly 
exercised his option on May 9, or not and 
for the following reason. 

Under the clause headed “Selling Quan- 
tity,” which I have set out above, the res- 
pondent Company could not be compelled 
by the appellant to accept more than half 
his paddy at the rates which were prevalent 
on that day. If the appellant exercised his ` 
option on May 9, then, as the local manager 
of the respondent Company apparently 
pointed to him at the time, the Company 
would call this clause in aid and would 
purchase only half of the paddy at the 
rates then prevailing. Consequently it 
would be necessary for the appellant to 
exercise his option under the ,‘‘Period of 
Storage” clause again on a subsequent day 
to compel the respondent Company to pur- 
chase the balance of his paddy. Thereis 
no suggestion on behalf of the appellant 
that he ever exercised his option on any 
subsequent day and consequently in re- 
gard to the other half of the paddy the 
purchase price would be regulated by the 
Kyaiklat daily buying rate of the respon- 
dent’ Company on the last day mentioned 
in the “Period of Storage” clause, namely 
May 31. Now, in deciding the rates at 
which the appellant must be paid for his 
paddy this is exactly what the learned 
Assistant District Judge has done, although 
he has not based his reasons for so doing on 
these grounds. He has held thats. 9 (2), 
Sale of Goods Act, was applicable and that 
therefore the respondent Company must 
pay the appellant a reasonable price for his 
paddy, and he has held that under the cir- 

(2) 38 I A 169; 12Ind. Oas, 44; 34 M 453-150 W 
N BLAND 2M WN ill; 10M L T150; 13 Bom. 
ae l4 O L J 326;8 A LJ 1208; 2L M L J 1110 
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cumstances a reasonable price was the mean 
of the market rate at Kyaiklat on May 9, and 
ihe respondent Company’s Kyaiklat daily 
buying rate on May 31. Consequently, he 
has given to the appellant all that he could 
possibly claim under the agreement. Hence, 
in the absence of any cross-appeal by the 
respondent Company it must be held that 
the judgment and decree of the learned 
Assistant District Judge are correct, 
although the judgment is based on 
wrong grounds. It has further been 


contended on behalf of the appellant that 


the order of the learned Assistant District’ 
Judge, granting the appellant his costs only 
on the sum decreed in excess of the amount 


deposited in Court by the respondent . 


Company, is incorrect, and that the appel- 
lant should obtain his costs on the full de- 
cretal amount. With this contention I can- 
not agree. The appeliant forced. the 
respcndent Company into litigation, without 
making any attempt whatever to adjust his 
differences with the Company out of Court. 
He actually filed his suitcn May 30, that 
is one day before the agreement on which 
he was suing expired. The respondent 
Company paid into Court the amount, which 
it considered. 10 be due to the appellant, on 
June 13, and therefore it cannot be contend- 
ed ihat the Company should be mulcted 
in costs in respect of this amount. There- 
fore the decision of the learned Assistant 
District Judge in regard tothe costs of the 
suit was correct. This appeal fails and is 
dismissed with costs, Advocate’s fee five 
gold mohurs 
Mya Bu, J.—I agree. 


D. Appeal dismissed. 
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PATNA HIGH COURT 
Appeal from nel Decree No. 191 of 


August 21, 1936 
WORT AND AGARWALA, Jd. 
Srimati NATHUNI SAHUAIN AND orazrs— 
DEFENDANTS—-APPELLANTS 


VETSUS 
DHARANIDHAR JHA—P tarntipe 


AND OTHERS~~DEFENDANTS—RESPONDENTS 

Mortgage—Interest—Consideration kept with mort- 
gagee to pay off mortgagor's debts—Debts paid on 
different dates—Interest on mortgage starts from dates 
of such poyment—Transfer of Property Act (IV of 
1882 before amendment of 1929), s. 61—Section, whe- 
ther retrospective-—Property mortgaged second time— 
Morigagee, whether has a right of consolidation. 

Properties were mortgaged to pay off the debts of 
‘the mortgagorand the consideration remained with 
the mortgagee for that purpose, But the mortgagee 
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paid to creditor Rs, 1,6£9 on August 27, 1928, and 
Rs. 2,700 on December 20,1926: ` = 

Held, that in making up the account in the mort- 
gage-decree interest was chargeable by the mortgagee 
onthe sum of Rs. 1,689 from August 27,1928 and 
onthe sum of Rs. 2,700 from December 20, 1926, 


only. 

Section 61, Transfer of Property Act as amended 
in 1929, has no retrospective effect. 

If a property is mortgaged a second time to the 
same mortgagee then the mortgagee has a right of 
what is described as consolidation. Section 61, Trans- 
fer of Property Act (before amendment) enacts by 
implication that a mortgagor seeking to redeem shall 
not he entitled to do so without paying any money that 
may be due undera separate mortgage, if the latter 
relates to the same property. Panagante Ramaraya- 
nimgar v. Maharajah of Venkatagiri (1), followed. 
Tajjo Bibi v. Bhagwan Prasad (4), not followed. [p. 


313, col. 1.] 

A. from a decision of the Subordinate 
Judge of Deoghar, dated April 4, 1932. 

Messrs. S. N. Bose and Amir Ali Khan 
Warsi, for the Appellant. 

Mr. G. C. Mukharji, for the Respondents. 

Wort, J.—This is an appeal by the defen- 
dants from the decision of the Subordinate 
Judge in an action brought on two mort- 
gages. The first was dated April 9, 1924, 
for a consideration of Rs. 2,000 and the 
second September 18,1926, the considera- 
tion being stated as Rs.7,000. In the first 
mortgage the property No. 1 cf the Schedule 
to the plaint was mortgaged. In the second 
mortgage that same property ‘together with 
other properties were provided as security 
for the mortgage monies. 

The defences raised by the defendants in 
the Court below were first that as regards 
the mortgage of April 9, 1924, the considera- 
tion had been inaccurately stated, that 
whereas it was stated as Rs. 2,000, in fact 
the amount advanced was Rs. 1,000 only. 
That point can be disposed of by stating 
that the learned Judge in the Court below 
has come to the conclusion that the con- 
sideration was stated correctly in the deed 
and that Rs. 2,000 was in fact paid, There 
is no appeal as regards that and therefore 
it can be dismissed from our consideration. 
As regards the second mortgage of Septem- 
ber 18, 1926 for Rs. 7,000, the Judge has 
come to the conclusion that the money actu- 
ally advanced was Rs. 6,172-12-0. The 
arrangement made by the parties was 
that the consideration should be left with 
the mortgagee for the payment of certain 
debts and the decision of- the learned 
Judge was thatin pursuance of that agree- 
ment the debts were in fact paid to the 
amount mentioned above. Certain payments 
alleged to have been made by the mort- 
gagee had been disallowed and there is 
no cross-appeal with regard to this, 
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“The sums actually advanced by the mort- 
Bagee on this mortgage by way of payments 
to the mortgagors' creditors have been 
found to be Rs. 1,689 paid on August 27, 
1928 and Rs. 2,700 paid on December 20, 
1926. It will therefore beseen that as re- 
gards the latter sum the mortgagee took 
about three months to pay the creditor and 
in the case of Rs. 1,689 a period of two 
years. Asa matter offact by the time 
the Rs. 1,689 was paid by the mortgagee 
the amount had increased, on account of 
interest, to asum of Rs. 2,040. But again 
no point arises with regard to that except 
an incidental question with which I shall in 
a moment deal. The learned Judgein the 
circumstances has made a decree for a 
sum of Rs. 11,000 odd, principal and inter- 
est, and a decree for sale of all the proper- 
ties, the subject-matter of the mortgage. 

I should have stated that one of the de- 
fences to the action in the Court below was 
that the mortgage debts had been paid and 
it is with regard to that defence that a 
question arises in this Court. With that 
point I shall at once deal. The case of the 
defendants was that up to January 1927 
various payments made by them on account 
of both mortgages had been endorsed on the 
bonds and, as regards those payments the 
learned Judge in the Court below has 
given the defendants credit for two sums, 
Rs. 834 and Rs.219.. The defence was that 
after January 1927 payments were made 
but they were entered in hatchitha and not 
endorsed on the mortgage bonds. No 
particular reason was advanced as an ex- 
planation for this although it was suggested 
in the argument before us that the mort- 
gage bonds were not available. But the 
fact remains that the alleged payments 
after January 1927 were not endorsed on the 
morigage bonds. The Judge in the Court 
below has discarded the defendants’ story 
about those payments made after January 
1927. (His Lordship after considering the 
evidence on the point continued). I am not 
in the least surprised that the learned 
Judge entirely discarded the story as to 
these further payments on account, 

Two other substantial questions are raised 
by Mr. Boze on behalf of the defendant- 
appellants. One is that in settling the 
account, interest should not run on the sum 
of Rs. 1,689 before the date of payment by 
the mortgagee, that is August 27, 1928, and 
on Rs. 2,700 before September 18, 1926. 
There were two arguments addressed to us 
by the respondents on this point. One was 
that the question did not strictly arise as 
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a point oflaw, as it depended upon the 
facts of the case, and ifthe mortgagor-de- 
fendants desired to have credit in the’ 
manner which have stated, they should have 
established the facts which would entitle 
them to that relief. There is nothing in that 
point. The defendants denied the passing 
of consideration in their written statement 
and the Judge has in fact decided that 
it did pass and also the date of payment 
by the mortgagee. The second argument. 
was that the mortgagor should be kept 
strictly to the contract and that as the 
contract entitled the mortgagee to have 
interest from the date of the mortgage, the 
mortgagors should be liable for interest 
from that date. It was put in another form, 
namely, that asthe mortgagee had under- 
taken to pay the debts of the mortgagors, 
and as from the dates of the mortgages, the 
mortgagors ceased to have any lability 
as regards those debts, and if they were 
to escape paying interest to the mortgagee 
between the dates of the mortgage bonds 
and the dates of payments, they would 
escape entirely the payment of interest. 
The mortgagee would be unable to recover 
interesL from the mortgagors and thus lose 
the interest under the mortgage bonds which 
he would haveto pay to the mortgagors' 
creditors. The fact that the mortgagee 
had to pay more than he contracted to pay 
as interest had runup in the meantime 
was a matter entirely within. the mort- 
gagee's control. In my judgment the con- 
tention of Mr. Bose must be sustained and 
for this reason. Itis admitted by the res- 
pondents that had the mortgagee called 
upon the mortgagors to pay interest from 
time to time, he certainly could not have 
recovered interest on the Rs. 1,689 before 
the date upon which the amount was paid 
on behalf of the mortgagors, that is to say, 
August 27, 1928. The mortgagee could 
not sue on the mortgage monies before the 
date upon which he had made payment to 
the mortgagors' creditors: in other words, 
the mortgagors had incurred no liability 
under the mortgages as the consideration had 
not been advanced. That being so, they 
would have incurred no liability to pay 
interest. In my judgment the contention 
for Mr. Bose on this point must be, as I 
have stated, sustained, and in making up 
the account interest is chargeable by the 
mortgagee on the sum of Rs. 1,689 from 
August 27, 1928 and on the sum of 
Rs. 2,700 from December 20, 1926 only. 

The last and perhaps the most difficult 
point is whether the mortgagee is entitled to 
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what Mr. Bose has described asa consoli- 
dated decree. The decree made by the 

sarned Judge ‘is for the sum of 
Rs. 11,876-8-0 on the payment of which the 
mortgaged property will be released but in 
the event of failure to pay that sum the 
mortgaged property will be sold. Mr. Bose 
contends that thatis depriving him of the 
mortgagors’ rights under s. 61 of the Trans- 
fer of Property Act.-Itis quite clear that 
under the section, as it now stands after 
the amendment made by the Act of 1929, 
Mr. Bose’s contention would be correst. But 
the Act of 1929 clearly states that s. 61 has 
no retrospective effect and therefore, for the 
purpcses ofthis case, we have to apply the 
law as it existed prior to the Actof 1929. 
The old section was to this effect: 

“A mortgagor seeking to redeem any one mortgage 
shall,- in the absence of a contract to the contrary, 
be entitled todo s0 without paying any money due 
under any separate mortgage made by him or by any 
person through whom he claims other than that com- 
prised in the mortgage which he seeks to redeem.” 


Mr. Mukharji on behalf of the respondents 
contends that the meaning of tke section 
properly construed is this that if a property 
be mortgaged undera mortgage and then 
mortgaged again under a second mortgage 
with other properties, the mortgagee has a 
right to consolidate the mortgages, and that 
is cnly in cases where there are two sepa- 
rate mortgages of two separate properties 
that the right given by s. 61 exists. Mr. 
Bose contends that the last sentence in 
s.61is merely descriptive: Another argu- 
iment which Mr. Bose advances will suff- 
ciently appear from the discussion of the 
case upon which Mr. Mukharji relies. ` It is 
the case of Panagantti Ramarayanimgar v. 
Maharaja of Venkatagiri (1). The decision 
of the Madras High Court from which this 
case is an appeal, isto be found in Pana- 
ganti Ramarayanimgar v. Maharajah of 
Venkatagiri (2). Free from matters which 
are not relevant tothe present inquiry, the 
facts of the case shortly stated were these. 
There were four properties mortgaged under 
what is described by the Madras High 
Court as a usufructuary mortgage. A lease 
of one of the properties mortgaged by that 
mortgage was granted to the mortgagor and 
the rent made a charge on that property. 
Both the equity of redemption and the se- 
curity were transferred and the persons be- 
fore the High Court and before the Privy 
(1) 54 I A 68; 100 Ind. Cas. 86; A IR 1997 PO 39: 
52M L J 338; (1927) MW N 261; 50 M 180: 95 L W 
621; 29 Bom. LR 805; 45 C L J 395; 31 0 WN 670; 26 
= QO) 42M 301; 61 Ind, Cas. 612; 12LW 6 
T 234; 40 M L J 236, i 66; BML 
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Council were the assignees both of the 
mortgagor and the mortgagee under those 
transfers. The questions, so far as we are 
concerned, which were argued both in the 
High Court and in the Privy Council, were. 
first whether the mortgage of the four pro- 
perties was a usufructuary mortgage, second- 
ly whether the lease had created a charge 
on one of the properties, and thirdly, 
whether s. 62 of the Transfer of Property Act 
or s. 61 applied to the case. I should have 
Stated that the appeal arose out of an action 
for redemption and the question was whether 
the mortgagor was entitled to redeem the _ 
usufructuary morigage only on payment of 
the rent which had become due under the lease 
and which was said to be charged on one 
ofthe properties contained in the first 
mortgage, or whether he was entitled to 
redeem without paying that sum. The High 
Court of Madras decided that s. 62 applied 
and that the mortgagor was not obliged 
to pay off the arrears of rent. On appeal 
to the Judicial Committee of the Privy 
Council Lord Sinha in delivering the 
opinion of their Lordships stated that the 
transactions under Ex. A (the mortgage) 
and Ex. I (the lease) were one and the 
same transaction, that whereas Ex. A was 
not a plain usufructuary mortgage but was 
something in the nature of an anomalous 
mortgage, Ex. Icreateda charge on one 
of the properties or in other words, it was 
a second mortgage on one of the porperties. 
Now the important part of the opinion of 
the Privy Council for our purpose is found 
at page 78* of the Report, and 1 propose 
to read it. 

“It is contended before this Board on behalf of 
the defendant-appellant that the two deeds Exs. A 
and I should be read together ss they form parts 
of one transaction, the lease being in the nature 
of machinery for the purpose of realising the 
interest due on the mortgage. Further, that s. 62 
of the Transfer of Property Act has no application 
to the case as if applies only to a case of an 
usufructuary mortgage pure and simple, which 
Ex. A ig not as it contains covenants for payment 
both of principal and interest. The section which 
the appellant's Counsel urges as being applicable 
to the facts of this case iss.61 of the Transfer of 
Property Act, which enacts by implication that a 
mortgagor seeking to redeem shall not be entitled 
to do so without paying any money that may be 
due under a separate mortgage or charge, if the 
latter relates to the same property. Their Lordships 
are of opinion that these contentions on behalf of 
the a ppellant must prevail”. 

And then later : l 

“In their Lordships’ opinion s. 62 of the Transfer 
of Property Act applies only to usufructuary mort- 
gages pure and simple, and is notin any way in- 
consistent with the provisions of s, 61”. 


*Page of 54 I. A.—[Hd]. 
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As I understood the argument it was 
contended by Mr. Bose that their Lordships 
did not decide that the last sentence of 
s. 61 provided that if the properly were 
mortgaged a second lime, the mortgagee 
would have a right of consolidation. But 
having regard tothe words of Lord Sinha 
which I have read to the effect that s. 61 
enacts by implication that a mortgagor 
seeking to redeem shall not be entitled 
to do so without paying any morey that 
may be due under a separate morigage or 
charge, if the latter relates to the same 
property, that argument cannot be support- 
ed. On a close examination of the decision 
it is clear in my judgment that their Lord- 
ships of the Privy Council definitely and 
specifically decided that if a property was 
mortgaged a second time, as they held 
was the fact in tke case before them, 
then the mortgagee had a right of what is 
described as consolidation. Now, if that 
is {he correct view to take of this matter 
and of the decision of their Lordships of 
the Privy Council, there can be no doubt 
and J donot thinkit is disputed that the 
decision of the Subordinate Judge on this 
pointis right. Mr. Bose on behalf ef the 
appellants relies upon the decisions of the 
High Courts in India. There isa decision 
cf this Court in Parmeshwar Pandey v. 
Rajkishore Prasad Narain Singh (3), but 
I purposely omit referring to it, because 
the particular clause upon which reliance 
is placed by the respondents in this case 
was not referred to by Sir Jwala Prasad 
in his judgment, nor does it appear to have 
been mentioned in the course of the argu- 
ment. But in the case of Tajjo Bibi vV. 
Bhagwan Prasad (4), that clause was specifi- 
cally dealt with, and Sir John Edge, C.J. 
and Burkitt, J. came to a conclusion which 
would appear to be contrary to that at 
which their Lordships of the Privy Council 
arrived in the case to which I have refer- 
red. Had the decision of the Privy Council 
not been aclear decision on this point, in 
all probability we should have followed 
the decision of our own Courtin Parmeshwar 
Pandey v. Rajkishore Prasad Narain Singh 
(3) particularly having regard to the 


. decision of the Allahabad High Court in 


the case to which I have referred. But in 
my opinion, itis quite impossible to hold 
that the Privy Council did not decide this 
point specifically. 


Mr. Bose further contends that even 


(3) 3 Pat. 829; 80 Ind. Cas, 34;5 PL T 616; AIR 
1925 Pat, 59 


(4) 16 A 295; A W N 1894, 93, 
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assuming thit this point was expressly 
decided by the Privy Council, he does not 
come within the mischief of the decision 
because thisis not a mortgage of the same 
properly a second time. As I understand 
the contention itis this, that if the second 
mortgage is the mortgage of the equity of 
redemption it is not a mortgage of the 
same property, but it is a mortgage of 
another property being a mortgage of a 
different interest. That argument it is 
difficult to follow in the light of the decision 
of the Privy Council and the Madras case. 
An argument might well have been advanced 
in that case that the charge or mortgagé 
created by Ex. I wus a charge of the lease 
of the property in contradistinction to a 
charge of the property itself and, there- 
fore, not the same property. In develop- 
ing this argument it is contended that the 
point depends upon the construction of 
the mortgage-deeds and Mr. Bose here 
suggests that if there is in the second 
charge or mortgage a reference to the first 
and in the second morigage the sum 
advanced is increased by a further advance, 
then it is a mortgage of the same property, 
whereas if the second mortgage-deed makes 
no reference to the first and, therefore, 
merely mortgages such right, title and 
interest as the mortgagor has, it is nothing 
more than a mortgage of the equity of 
redemption and, therefore, a mortgage of 
a different interest. I very much doubt 
whether that argument finds any support 
from s. 61 of the Act, and I find it very 
difficult to believe that the legislature 
intended to imply any such distinction as 
suggested by Mr. Bose. But assuming that 
we accept the argument, in my judgment 
the proper construction of the second 
mortgage deed, dated September 18, 1926, 
meets Mr. Bose’s paint. This deed first of 
all refers to a number of mortgages on 
the property common to both mortgages. 
There were iwo prior mortgages and, 
counting the mortgage of April 9, 1924, three. 
The deed recites that it was necessary for 
the mortgagors to take a loan of Rs. 7,000 
by mortgaging the property described in 
the schedule, and the property described 
in the schedule was not only the three 
additional properties but the property which 
was mortgaged under the first mortgage. 
The deed then proceeds to provide : 

“As a security for this amount, principal as well 


as interest, the properties specified in the schedule 
below, remain hypothecated to you.” 
and then the last clause provided : 

“Be it stated that the third mortgage-deed (i. e. 
the first mortgage of April 9, 1924) executed in your 
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favour on Chattra 27,1330 B, 
force as before”, 


That meets in my judgment the argu- 
ment of Mr. Bose. These observations 
merely deal with the position if the dis- 
tinction which Mr. Bose seeks to draw 
between the equity of redemption and the 
property itself can hold good. But in 
either view of the case in my judgment 
on a plain construction of s. 61 of the Act 
and having regard to the view which their 
Lordships of the Privy Council take of 
this matter, I am of the opinion that the 
learned Judge in the Court below was 
entitled to pass what has been described 
here as a consolidated decree on the two 
mortgages. The appeal succeeds in part 
but to the extent only of allowing a re- 
mission of interest to the mortgagors on 
that part of the consideration which was 
represented by the payment by the mort- 
gagee of Rs. 2,700 between tke date of the 
bond which is September 18, 1926, and 
the date of payment which is December 20, 
1926, and in respect of Rs. 1,689 between 
September 18, 1925, the date of the bond 
and August 27, 1926, the date of payment. 
Subject tothis remission as regards interest, 
the appeal is dismissed with costs. The 
appellants, however, will be entitled to 
such costs as are proportionate to their 
success. The period of grace will be 
extended to six months from the date of 
this judgment. 

Agarwala, J.—I agree. 

D. Order accordingly. 


S, remains in 
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Oruelty and abandonment are not the only grounds 
on which separate maintenance could be allowed to 
a wife. Wherever she lives away from the husband 
for justifiable reasons, she is entitled to separate 
maintenance. Where the husband contemplating a 
second marriage took his wife to another place 
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and made arrangement for her stay there intending 
that she should stay there alone: ; 

Held, that the case was one of abandonment of 
the wife and the wife was entitled to separate main- 
tenance. i 

Offers made by husband during the pendency of 
a suit for maintenance by the wife to take the 
wife back have to be carefully scrutinised with a 
view. to determine whether they are bona fide 
offers or made only for the purpose of defeating the 
claim for maintenance, 

As regards the rate of maintenanes,the Courts 
often make a difference between future maintenance 
and past maintenance and past maintenance need 
not necessarily be allowed at the rate fixed for 
future maintenance. 

It is not expedient in granting a decree for main- 
tenance to reserve liberty to the wife to apply for 
a revision of the rate of maintenance in the execu- 
tion department itself in the event of circumstancss 
justifying a change in the rate of maintenance, 
Such a direction will only be a standing invita- 
tion to the parties to avail themselves of that liber- 
ty. IE, either party thinks that there has been 
such a change of circumstances as to justify a revi- 
sion of the rate of maintenance, the remedy by way of 
sujt will always be available. 


C. A. against the decree of the Court of 
the Subordinate Judge, Chittoor, in O.S. 
No. 28 of 1930. ! 

Messrs. S. Srinivasa Ayyangar and A.S. 
Natarajan for the Appellant. 

Mr. A. C. Sampath Ayyangar, for the Res- 
pondent. 

Judgment.—This appeal arises out of a 
suit for maintenance. The defendant is the 
Zamindar of Kangundi and the plaintiff is 
his third wife (the lst and ihe 2nd being 
dead). 

It is common ground that in or abont 
May, 1929, when the plaintiff was pregnant, 
the defendant took her to Bangalore and 
arranged for her staying in a Bungalow 


there belonging to the Kangundi estate. . 


In the course of this suit, the defendant 
tried to make it appear that the plaintiff 
preferred to stay away at Bangalore. We 
are unable to accept that suggestion. The 
correspondence that has been exhibited in 
this case and particularly the defendant's 
reply (Ex. A-1) make it clear that it was 
by reason of the defendants’ resolve that 
the plaintiff had to stay alone at Bangalore. 

What exactly are the circumstances 
which led the defendant to come to that 
resolve is left in some obscurity. It ap- 
pears that some time before taking this 
lady to Bangalore the defendant has for 
reasons of his own been arranging to 
marry another wife. In Ex.J it is stated 
that arrangements for that contemplated 
marriage had been entered into in Febru- 
ary 1929. Whether that alone was the cause 
for the defendant desiring to put the plaint- 
iff aside or whether there was more behind 
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it we are left to infer from a very laconic 
statement in Ex. 1 readin the light of a 
plea now put forwardin the written state- 
ment. Exhibit A-listhereply which the 
defendant sent through his Counsel in 
answer to a notice from the plaintiff 
through her Pleader asking for maintenance. 
In para. 2 of that letter itis stated 

“my client does not want to disclose in this reply 


the circumstances under which he has been obliged 
to ask his wife to live away from him.” 
_ In para. 3 of the written statement filed 
in this suit the defendant states 

“shortly before the time of departure to Bangalore 
the defendant suddenly and accidently came by 
proofs of the want of fidelity on the part of the 
plaintiff. It was thereupon that the defendant re- 


solved inthe interests of everybody concerned to 
take her to Bangalore”, 


Whether this was an untrue statement 
merely made for the purpose of this case 
or whether he had some such lurking sus- 
picion and that led tothe idea of his ar- 
ranging for another marriage or for other 
reasons he wanted to take another wife end 
iherefore,he had to find some excuse for 
putting away the plaintiff seems to us im- 
ma‘erial for the purpzse of the decision of 
this case. It is fairlyclear from the cor- 
respondence that when he left the plaintiff 
at Bangalore in the middle of 1929 he had 
no idea of taking her back. On the other 
hand, he candidly states that he made ar- 
rangement for her maintenance. His learn- 
ed Counsel no doubt now puts it that it 
was only a temporary arrangement and 
not a permanent arrangement. But having 
regard tothe fact that along side this ar- 
rangement he was arranging to marry 
another wife and even his reply Ex. A-l 
does not suggest that the proposed arrange- 
ment was temporary, we cannot agree that 
the idea at the time was that she should be 
temporarily staying away. 

Reference was made jin this con- 
nection to a statement by the defend- 
ant himself in Ex. E, a letter addressed 
by him to the plaintiff's brother on Septem- 
ber 17, 1929. That letter begins by stat- 
‘Ing that the addressee’s sister (i. e., the 
plaintiff) wants to live separately at Banga- 
lore. This is obviously a false statement. 
It may be euphemistic because he did not 
want tolet the brother know that he had 
decided that the plaintiff should live away 
from him. In his deposition the defendant 
as D. W. No, 1 admits that the plaintiff 
never told him that she wanted to live 
away from him. Mr. Srinivasa Iyengar 
also relied upon a statement in the plaint 
that in or about September 1929, the de- 
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fendant entered into mutual arrangement 
with the plaintilf that she should live per- 
manently separate in that house at Banga- 
lore and that the defendant would attend to 
all her comforts and needs and maintain 
her and her child suitably to her rank and 
position in life. This certainly does not 
bear the interpretation that the plaintiff 
either desired or wa3 even willing that 
she should live away from her husband. 
In the context it only means that when the 
husband left her no choice inthe matter 
of where and how she was to live, she 
thought it best that there should be an ar- 
rangement about hermaintenance. Exhibit 
A-1 fully supports his interpretation. 

It is in circumstances above set out that in 
October 1929 the defendant sent to the 
plaintiff a sum of Rs. 250 by money order. 
It is admitted that the plaintiff declined to 
accept it and returned it. It is now sug- 
gested on her behalf that she did so be- 
cause she considered the amount inadequate, 
but there is nothing on record to show that 
that was given as the reason. This ap- 
parently irritated the defendant with the 
result that the subsequent correspondence 
shows even more unafriendliness on his 
part towards the plaintiff. The marriage 
which he had proposed to contract with 
another lady for some reason fell through 
and it is obvious that that must have added 
tohis worries. But if is clear even from the 
notice that passed between the parties that 
at the time of his reply notice the defend- 
ant had no idea of offering to take the 
plaintiff back or resist her right to main- 
tenance on the basis that she hadno right 
to live separately. The only dispute bet- 
ween the parties at that time related tothe 
amount that should be paid to the plaintiff 
for the purpose of her maintenance. 

When this suit was instituted, it unfortu- 
nately happened that allegations of cruelty 
ranging over some years prior to the trip 
to Bangalore were made in the plaint and 
naturally they were denied in the written 
statement. If we had to decide the case 
only on the ground of cruelty, we should 
have had great hesitation in finding that 
such cruelty has been proved. Though we 
are substantially confirming the decree of 
the lower Court, we do not wish to be 
understood as concurring in all the obser- 
vations of the learned Subordinate Judge or 
even in the general tenorof his reason- 
ing. We prefer to base our conclusion on 
the ground that this is not a case in which 
the wife left her husband but one in which 
for reasons of his own the husband chose to 
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put the wife away from him. The -cover 
suggestion in his reply notice and his more 
open allegation in the wrilten statement 
as tothe circumstances under which or 
-reasons for which he so resolved have only 
added insult toinjury. In these circum- 
stances we would treat the case as one of 
abandonment of the wife by the husband. 

The czses to which our attention has been 
drawn do not suggest that cruelty and 
abandonment are the only grounds on which 
sepalate maintenance could be allowed to a 
wife. These two grounds are no doubt enu- 
merated but it is also recognised that 
wherever tke wife lives away from the hu- 
sband for justifiable reasons she is entitled 
to separate maintenance. In the circum- 
stances we have set out above there can be 
little doubt that the plaintiff was obliged to 
live away from her husband and justifiably 
did so. It has not been suggested that she 
has done so for any improper purpose. 

During the pendency of the suit, how- 
ever, an offer vas made on behalf of the 
defendant that he is willing to take the 
plaintiff back and itis argued that on that 
ground herright to maintenance should be 
negatived. Decided cases have recognised 
that an offer of this kind has gotto be 
carefully serutinised with a view to deter- 
mine whether it was a bona fide offer. The 
circumstances we have already adverted to 
andthe allegation in the written statement 
about: defendant's suspicion as to the 
plaintiff's fidelity, make it difficult for us to 
believe thatitis a bona fide offer. As we 
have said before no such offer was made 
even in Ex. A-l and in fact at no time be- 
fore the written statement was filed. This 
clearly suggests that the offer is now made 
only for the purpose of defeating this claim 
for mcinlenance. After the contemplated 
marriage fell through it is admitted that 
the defendant has married two other wires. 
In thes? circumstances we are not prepared 
to take the defendant's offer seriously nor 
treate it as a reason for denying separate 
maintenance tothe wife. ` 

As the determination of a question of this 
kind largely depends upon the facts and 
circumstances of the case, we do not think 
it necessary to advert at length to the cases 
cited before us. On behalf of the appellant 
Mr. Srinivasa Iyengar relied upon the judg- 
ment of the Privy Council in Naganna 
Nayndu v. Rajya Lakshmi Devi Amma Garu 
(1), but their Lordships proceeded in that 
case on the footing that it was the wife that 


(1) 55 ML J 242 at p. 247; 110 Ind. Cas. 30; AI R 
1928 P © 187; 28 L W 105; 48 O LJ 171 (P. O), 
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voluntarily left the husband's house and if 
anything it was, was the husband who had 
very legitimate grounds to c)mplain of her 
conduct. Taney found that for more than 20 
years she never wished to go back to the hus- 
band’s house.On the other hand she brought 
forward a false story that she was attempt- 
ed tobe poisoned by the husband. The 
circumstances of the present case are not 
by any means analogous. The other casey. 
referred to by Mr. Srinivasa Jyengar, viz. 
Krishna Iyer v. Balama (2), is no doubt 
authority for the proposition that an agree- 
ment between a husband and wife to live 
separate must beregirded as opposed to 
public policy and not enforced, Such is 
not the purposs of the present suit. The 
circumstances under which the plaintiff 
was made to live at Bingalore and the de- 
fendant agree to muiintain her are relied 
on only to support the plea of abandon- 
ment and to answer the defendant's pre- 
sent offer to take her back. 


Our attention was drawn to the observa- 
tions in Mayne's Hindu Law, and to certain 
observations in Yamuna Bai v. Narayana 
Moreshwar Pendse (5), with reference to 
the nature of the cruelty that must be 
proved. These observations have formed 
the subject of comment in later cases but, 
as we have already said we are not basing 
our decision on cruelly, it is unnecessary 
tosay more about that point. We may, 
however, refer to the observations of Ven- 
katasubba Rao, J.in Shenappaya v. Ra- 
jamma (4), that it is reasonable to hold that 
the grounds which would be available to a 
wife to defeat a suit for restitution of con- 
jugal rights would also entitle her to live 
apart from her husband and claim separate 
maintenance. If we may regard the defen- 
dant’s present offer to take her back as 
analogous to the institution of conjugal 
rights, there are several authorities which 
will justify the Courtin refusing the relief 
by way of restitution of conjugal rignts to 
a person inthe position of the defendant 
even though curelty may not be proved 
[see Muagboolan v. Ramzan (5), Hussaini 
B:gamv. Muhammnd Rustom Ali Khan (6), 
Kondal Royal Reddiar v. Ranganayaki 


(2) 34 M 398; 8 Ind. Cas. 412; 8 M LT 314. 

(3) 1 B 164. 

(4) 43 M LJ 174; 69 Ind. Cas, 25; 16 L W 139; 
(1922) M W N 459; A I R 1922 Mad. 399; 45 M 812; 31 
M LT 412. 

(5) 2 Luck, 482; 101 Iad. Cas. 261; 4 O W N 247; A 
I R 1927 Ondh 154. 

A 29 A 222; A W N 1997,21; 4A LJ80; 2M LT 
42, 


a i 
1936 | 
Ammal ii}, Bai Jivt v. Narsingh Lal Bai 
(8), and Udesingh v. Daulat Kaur (9). We 
accordingly see no reason to interfere with 
the decision of the lower Court that the 
plaintiff is entitled to claim separate main- 
tenance. 

Coming next to the question of the rate 
of maintenance, we cannot help thinking 
that the rates awarded by the lower Court 
are excessive and unduly onerous to the 
defendant. Whether wisely or otherwise, ke 
has married two other wives. He has got 
three sons already and seme daughters. In 
these circumstances we do not think it 
proper that the rale fixed for the plaintiff's 
maintenance should be such as may be 
vindicative. Further, some of the items 
which go to make up the amount of Rs, 350 
which the learned Subordinate Judge has 
fixed are not really necessary, e. g., the sum 
of Rs. 50 for a clerk for the lady. Again 
we do not think in the circumstances tLe 
provision of separate maintenance for the 
daughter was either necessary or even ex- 
pedient. We cannot avoid 
the fixing of separate maintenance for the 
daughter may prevent the chances of the 
daughter and the father getting reconciled 
whatever the position of the plaintiff may 
be. For these reasons we think it proper to 
fix the sum of Rs..350 suggested by the 
lower Court, as maintenance payable to the 
plaintiff and the daughter together. We 
would accordingly strike out cls. 3 and 4 
of the lower Court's decree relating to the 
daughter's maintenance. With reference.to 
the arrears, we do not think the learned 
Suboidinate Judge wes justified in award- 
ing arrears of maintenance to the plaintiff 
from November 1, 1929, or at the rate of 
Rs. 850 per mensem. As we have already 


stated, the defendant remitted Rs. 250 by’ 


money order to the plaintiff in October 1929, 
We certainly cannot commend her conduct 
in unceremoniously declining to receive it: 
nor did she for scmetime thereafter make 
any demand upon the defendant or re» 
present to him that she returned the Rs. 250 
because she thought it inadequate. In 
these circumstances we do not think. that 
the plaintiff is entitled to claim any arrears 
of maintenance prior io the date of her 
notice Ex. A. As regards the rate also, the 
Court has often made a difference between. 
future maintenance end past maintenance. 


(7) 46 M 791; 74 Ind. Cas. 166; 45M L J 186; (1923) 
M W N 499; 18 L W 465; A I R 1921 Mad 49, 

(8) 51 B 329; 101 Ind. Cas. 403; 29 Bom. L R 332; A 
IR 1927 Bom, 294. 

(9) 16 Lah, &92; 158 Ind. Cas. 223; A I R 1935 Lah. 
886; 8 R L 193; 37 P L R84. 
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The mere fact thatthe lower Court has now- 
fixed the rate ofmaintenance at Ks. 350 
dées not by any means show that the offer 
of Rs. 250 made by the defendant was an 
unfair or inadequate ofer. We, therefore, 
think that the proper direction will be that 
from June 1, 1930, tothe date of the lower 
OCourv's decree the plaintiff should get main- 
tenance for herself and her daughter together 
at the rate of Rs. 250 per mensem and that 
from the date of the lower Court's decree the 
maintenance should be at Rs. 359 per 
mensem. But we do not think that on this 
ground we should interfere with the award 
of cosis in the lower Court. So far as this 
appeal is concerned, as the principal 
ground of appeal has substantially failed, 
a appellant will pay the respondent's 
costs. 

The memorandum of objections is dis- 
missed. 

Mr. Srinivasa Aiyangar invited us to add 
a provision in the decree reserving liberty’ 
tothe appellant to apply for a revision of 
the rate of maintenance in the execution 
deparlment itself in the event of circum- 
stances justifying a change of the rate cf 
maintenance. Scme Bombay cases were 
relied on as justifying such a direction; we 
are by no means sure that this will be 
strictly in accordance with tke provisions 
of the Oivil Procedure Code. But even 
apart from that consideration, we do not 
think it expedient io insert any such pro- 
vision in the decree, because it will merely 
be a standing invitation to the parties to 
avail themselves of that liberty. If really 
either party thinks that there has been such 
a change of circumstances as to justif y a 
revision of the rate of maintenance, the 
remedy by way of suit will always be 
available, , 

As. Order accordingly, 





_ PATNA HIGH COURT 
Civil Appeal No. 215 of 1935 
July 28, 1936 
JAMES AND ROWLAND, JJ, 
SONU LAL AND CTHERS— APPELLANTA 
i versus 
RAMNANDAN SINGH—Decresr-sotppe— 
l RESPONDENT . 

Civil Procedure Code (Act V of 1908), s. 472. Exe 
cution—Suit by prior mortgagee— Mortgagors and 
pursne morigagee tmpleaded—Claim against latter 
abandoned and suit against him dismissed—Puisne 
mortgagee objecting that property put up for sale 
by prior mortgagee was his—Puisne mortgagee wh es 
ther can object. 

‘The prior mortgagee brought his suit impleading 

ig Mortgagora and the puisne mortgagee, The 


t 
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latter resisted the suit, and the prior mortgagee 
abandoned his claim and suffered it to be dismissed 
so far asthe puisne mortgagee was concerned, but 
obtained a compromise decree against the mortgag- 
ors for sale not of all the properties comprised 
in the mortgage. He sought to put up the proper- 
ty for sale without any reference toany right or 
claim of the puisne mortgagee. The latter objected 
that the property which it was sought to be put up 
for sale was his property and could not be sold in 
execution of the prior mortgagee’s decree. The prior 
mortgages opposed this objection contending, first, 
that the puisne mortgagee not being judgment-deb- 
tors had no locus standi to contest the application ; 
secondly, that the application was not maintainable 
as if was not an application relating to the execu- 
tion, discharge or satisfaction of the decree, but one 
going to the root of the decree itself : 

Held, (4) that the puisne mortgagee was still a 
party to the suit notwithstanding that it had formally 
been dismissed as against him; 

(ii) that the application of the objector was an 

objection to the whole decree and, therefore, did not 
come within 5.47, Civil Precedure Code, as a ques- 
tion relating tothe execution, discharge and satis- 
faction of it; 
_ (iti) that when the prior mortgagee put his decree 
into execution, the puisne mortgagee’s encumbrance 
was a matter which ought to be mentionedin the 
sale proclamation. 


©. A. from an original order of the Addi- 
tional Sub-Judge, Gaya, dated April 
10, 1935. 
. Messrs. Manohar Lal and -Rajkishore 
Prasad, for the Appellants. 

Messrs. S.N. Sahay and S. S. Bose, for 
the Respondent. 


Rowland, d.--The appellants are sons 
and successors-in-interest of the holder of a 
mortgage dated October 23, 1916, on which 
he brought a suit on February 7, 1930, and 
obtained a preliminary decree dated July 
14, 1930, and final decree dated January 
18, 1932. He put the property to sale on 
February 9, 1932, and got delivery of pos- 
session on June 19, inthe same year. The 
principal respondent had taken two mort- 
gages, one dated February 3, 1914, and ano- 
ther, dated April 18, 1915, secured on a num- 
ber of properties including that in respect 
of which the appellants are interested. He 
brought his suit on June 5, 1922, implead- 
ing his mortgages and the present appel- 
lants’ father in the capacity of a puisne 
mortgagee. The latler resisted the suit, and 
on March 10, 1927, the respondent abandon- 
ed hisclaim and suffered it to be dismissed 
so far as the appellants’ father was concerned, 
but obtained a compromise decree against 
the mortgagors for sale not of all the proper- 
ties comprised in the mortgags, but of 
certain of these properties only others being 
exempted. Later he moved the Court to 
review the decision in so far as its effect was 
to dismiss the suit against the appellante, 
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but the application was not granted. The 
respondent took his final decree on January 
10, 1931, and requested the Court to ex- 
punge the name of the present appellants 
from ther-cord. This was refused and the 
name of the appellants, therefore, remains 
asthe name of a party against whom the 
suit has been dismissed. 

In 1932 the respondent put his decree into 
execution. At that time he asked the Court 
to notify in the sale proclamation the ap- 
pellant’s encumbrance, but at alater stage 
of the proceedings this was withdrawn, and 
he is now seeking to put the property up 
for sale without any reference to any right 
or claim of the appellants. The latter 
objected that the proper:y which it was 
sought to be put up for sale was their pro- 
perty and could not be ssld in execution of 
the respondent's decree. The respcndent 
opposed this objection contending, first, 
that the appellants not being judgment- 
debtors had no locus standito contest the 
application; secondly, that the application 
was not maintainable as it was not 
an application relating to the execution, 
discharge or satisfaction of the decree but 
ore going tothe root of the decree itself; 
and, thirdly, claiming that the mortgage 
of the respondent and decree passed thereon 
had priority over the mortgage decree and 
auction purchase of the appellants and that 
the property should be sold free from any 
encumbrance in favour of the appellants. 

The Subordinate Judge has held, first, 
that the appellanis are still parties to the 
suit notwithstanding that it has been dis- 
missed as against Basant, and, therefore, 
the first objection of the decree-holder 
against the maintainability of the objection 
failed. The Subordinate Judge next held 
thatthe application of the objector was an 
objection to the whole decree and, there- 
fore, did not come within s. 47, asa ques- 
tion relating to the execution, discharge and ` 
satisfaction of it. 

On the first point the finding of the Sub- 
ordinate Judge is well supported by authori- 
ty. On the second point ths proposition is 
clear that the objection must relate to the 
execution, discharge or satisfaction of a 
decree, and, therefore, the appellants’ con- 
tention that the decree, which is for sale of 
the mortgaged property, cannot be given 
effect to at all, is out of Court; but there 
still remains a question as to the manner 
of the execution of the decree, that is to say, 
whether it can be executed by selling the 
property unconditionally so as to conclude 
the rights of the appellants by a bale in this 


24 
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execution. To this extent the objection was 
cognizable by the execuling Court. In con- 
sidering the rights cf the parties and tc 
what extent they can be given effect toin 
this execution proceeding, it is to be noliced 
that the appellants are not only the holders 
ofa mortgage, and ofa mortgage decree; 
but are actually puchasers who have taken 
delivery of possession of the property. They 
are, therefore, in a position analogous to that 
of morigagees in possession and holders of 
an encumbrance which it seems to be the 
duty of the Court io notify in the sale pro- 
clamation. The claim of the respondent 
that his mortgage has priority over the rights 
of the appellants so as to enable him if he 
purchases the property to eject the appel- 
lants, and tke appellants’ counter-claim 
that as between the respondent and them- 
selves the respondent's rights do not amount 
toa valid mortgage prior to that of the ap- 
pellants, are matters which do not fall to be 


decided in this litigation at its present’ 


stage. 

Substantially then the orderof the Sub- 
ordinate Judge is affirmed subject to the 
observation that the encumbrance of the 
appellants is a. matter which ought to be 
mentioned in the sale proclamation. There 
will be no costs of this appeal. l 

James, J.—I agree. 

D. i Order accordingly.. 


RANGOON HIGH COURT . 
Criminal Appeals Nos. 686 and 687 of 1936 
July 9, 1936 
Roserts, C. J. AND BAGULEY, J. 

SIT RO SAW—APPELLANT 
TETEUS 
EMPEROR—Opprosits Party 

Criminal trial— Murder case—Investigation, stort- 
ing point of—Statement to Police—Statement to 
village headman while being arrested at instance of 
Police—Whether statement while in Police custody 
—Evidence Act (I of 1872), ss. 24 and 28— Confession 
under influence of promise—Admissibility—In fluence 
worn off by time—-Admissibility— Duty of Court— 
Accused illuterate—Special care as to inferences to be 
drawn against him. 

Where a case of murder rises up inthe mind of a 
Police Officer from very shadowy beginnings, the 
investigation must be held to start from the moment 
when he fonned the opinion that there are grounds 
for investigating a crime, 

A statement by an accused that he has committed 
the murder made to a headmah when the accused is 
in the act of being arrested by the headman at the 
instance of the Police is very near to a statement 
made by, a man when in Police custody, and must 
therefore, be scrutinized with the greatestcare, | 

Where the confession is made while the accused is 
strongly influenced by the promise made to him by 
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the Police Officer that if he spoke the trutb he would 
escape punishment, under s. 24, Evidence Act, 
the confession is inadmissible in evidence. But 
where, however, the effect of the prcmise had worn 
off by the time that the confession was made, then 
under s. 28, Evidence Act, the confession is admis- 
sible. 

Special care must be taken in the case of accused 
persons whose illiteracy or ignorance, when they 
come from a primitive part of the country may 
militate egainst them, to sce that they are protected 
from such inferences ae could only safely be drawn 
against persons of a higher degree of intellect and 
education. 

Or. A. from an order of the Sessions Judge, 
Tavoy and Mergui, dated June 2, 1936. ° 

Mr. S.A. Rahman, for the Appellants. 

Mr. Lambert, for the Crown. 


Baguley, J—The two appellants Sit Ro 
Saw (a) Ba Oh and Sun Hpaw have been con- 
victed of the murder of one Saw Te Po and 
his daughter Naw Ahmi, and sentenced to 
death. The case comes from a wild part of 
the Tavoy District and the record is not an 
easy one for an Appellate Court to deal with. 
In the first place the witnesses are obvious- 
ly of a most ignorant and wild class and 
the learned Sessions Judge took a long time 
to examine comparatively few witnesses. 
There are also, I think, signs that in the 
course of the whole proceedings from the 
first investigation up to the end of the trial 
there may have been difficulties of interpre- 
tation. In the second place there can, I 
think, be little doubt that the investigating 
officer suffered from an excess of zeal. The 
investigating officer is now an ordinary 
Police constable. He was out on ordinary 
petrol duty when he heard some story that 
two persons had disappeared which aroused 
hisinterest, and hethought it was worth- 
while enquiring into it,” Interest changed 
to suspicion, and in the end he worked up 
the case and got the two appellants and 
four other persons sent up for trial for mur- 
der, abetment of murder, concealing evi- 
dence, and so on. It appeared in evidence 
also tnat this constable had been a Head 
Constable before, and lost his rank by resig- 
nation and afterwards rejoined as an ordi- 
nary constable ; and very naturally he must 
have thought that if he could work up ‘a 
good case like this he might get his former 
position. l attach no blame tohim for that; 
it was ordinary human nature. 

_In addition to this the manner in which 
the investigation proceeded raises difficul- 
tles. Statements were made to a Police 
Officer when he was making ordinary inqui- 
ries before his suspicions were aroused and 
when he was in no sense investigating a 
crime, and it is difficult to see when thoin- 
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vestigation actually started. The learned 
Judge has accepted what is usually known 
as the first information report, the matter 
written on the form prescribed by s. 154, 
Criminal Procedure Code, as being the docu- 
ment which initiated the investigation : but 
the wording of this document, which is Ex. A, 
shows that it was only made after one cf the 
accused was already in Police custody and 
the accused had been brought to the Police 
Station. In my opinion, in a case of this 
sort which rose up in the mind of a Police 
Officer from very shadowy beginnings, the 
investigation must be held to start from the 
moment when ke formed the opinicn that 
there are grounds for investigating a crime. 
If this point is taken as a starting point 
a great dealof the evidence which has 
been recorded by tke learned Sessions Judge 
is inadmissible. The investigating officer 
isSaw Cha. According to his evidence he 
first heard that two people had disappeared. 
He made further enquiries and found that 
they had been drowned. He then heard that 
the bodies had been recovered from a creek, 
and was then told that the body of the girl 
had no head. It seems to me that this would 
be a good place to take as the starting point 
of the Police investigation. In the ordinary 
course people who are drowned do not have 
their heads cut off. He says he got informa- 
tion from one Saw Koi Pu that they had 
been murdered. Acting on this information 
he arresied Sit RoSaw. The investigation 
was then well on its way. The learned 
Judge recorded evidence of what Sit Ro 
Saw did and said after his arrest. The only 
statements made by Sit Row Saw after his 
arrest in regard to which evidence was ad- 
missible were statements from which some 
facts had been discovered, and the only 
facts which were discovered from his state- 
ment appear to be the finding of a basket 
and its contents which the deceased, Saw 
Te Po, had at or about the time he was last 
seen. Itis alsostated by Saw Cha that on 
information received from Sit Ro Sawa da 
belonging to the deceased was found at 
some place or other. 

In the course of the investigation Saw 
Cha got into touch with Sun Hpaw, and he 
endeavoured to get a statement from him 
without success. In Lis evidence Saw Cha 
says that he examined Sun Hpaw when he 
was not under arrest. He spenta whole 
night trying to make him speak the truth, 
and he admits that he told him ‘Never 
mind, Speak out tke truth. You will not 
get punishment. I will save you.” Sa Cha 
says that he did not tell him that if he made 
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a confession he would be made an appro“ 
ver, but it is very important to note that he 
did promise himthat if he spoke the truth 
he would not get any punishment. This ques- 
{ioning of Sun Hpaw appears to have taken 
place before Sit Ro Saw was arrested, but 
later on Saw Cha wanted to have Sun Hpaw 
arrested, and he sent word to Saw Po Lon, 
a thugyi aged 59, and told him that he 
wanted Sun Hpaw arrested. Saw Pon Lon 
says: 

“Sun Hpaw came to my house during the last 
paddy reaping season......Aung Po told told me that 
Saw Cha wanted me to arrest Sun Hpaw, if he came. 
1 told Sun Hpaw ‘Saw Cha has asked me to arrest 
you. For what case?” Sun Hpaw told me Tam in 
trouble’ I ssid: ‘What trouble?’ Sun Hpaw then 
told me ‘I have shot Saw Te Po with a gun.’ I told 
him ,He is a great friend of your father. Why did 
you shoot him?’ He told me: ‘I shot him because I 
Ai Aaa to do so by Saw Loke Toke and Ni 

tauk,” 


Whether this statement was made before 
Sun Hpaw was arrested or not does not 
appear, but it is quite clear that Sun 
Hpaw's statement was made when he knew 
that he either had been or. was about to be 
arrested. A village headman not being a 
Police Officer Sun Hpaw was not in Police 
custody at the time when he made the state- 
ment, strictly speaking whether he had been 
arrested ‘or not ; but there can be no doubt 
that a statement of this nature made to a 
headman when the accused isin the act of 
being arrested by the headman at ths ins- 
tance of the Police is very near toa state- 
ment made by a man when in Police cus- 
tody, and must, therefore, be scrutinized 
with the greatest care. Later on Sun-Hpaw 
was taken toa Magistrate and ithe Magis- 
trate reccrded his confession on similar lines 
except that the name of the deceased and 
other persons mentioned appeared to be 
quite different. This may be due tothe fact 
that these Karens may have onecr more 
aliases, but the point has not been cleared 
up. The conviction of the two accused de~ 
pends in the main on the retracted confes- . 
sions of Sun Hpaw. It is admitted on be« 
half of the Crown that if these two confes- 
sional statements are omitted, thereis not 
sufficient evidence to justify the conviction 
of either of the appellants. 


In considering these two confessional- 
statements it is impossible to get away from 
the fact thatthe man who made them in the 
first instance had been questioned closely by 
a Police Officer, and this Police Officer had 
promised that ifhe spoke the truth he would 
be saved from punishment, and though he 
denied it, the suggestion has been made 
that he may heve been told thatif he gavę 
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a confession before a Magistrate he would 
be made an approver. A Karen of this 
Class may very well have thought that if 
he made a clean breastof the whole affair 
-he would escape punishment. Inthe record 
.of the confession made to the Magistrate the 
Magistrate seems to have realized that the 
confession might possibly not be an entirely 
-Voluntary one. He states in his record : “I 
-have repeatedly told him, as he is an igno- 
ant Karen, that he need not give a confes- 
Sion.” However, as he appears to have in- 
sisted upon making a confession in spite of 
all attempts to deter him, the confession was 
recorded ; but itis nevertheless clear that 
the Magistrate, though he asked him many 
other questions before recording the confes- 
.Blon, did not ask him why he wanted to 
confess. Ifwe are of opinion, that the con- 
fession was made while Sun Hpaw was 
strongly infiuenced by the promise made to 
him by Saw Cha, then under s. 24, Evidence 
_Act, the confession is inadmissible in evi- 
dence. On the other hand, if we are of opin- 
-i0n that the effect of the promise had worn 
off by the time that the confession was made, 
. then unders. 28, Evidence Act, the. confes- 
sion is admissible. 

It is then a question of trying to form an 
opinion whether the confession was made 
while the effect of Saw Cha's promise was 

- still prevailing in Sun Hpaw's mind. It 
- Seems that Sun Hpaw's mind worked very 
‘Slowly. Although the promise had been 
made to him fora whole night he could not 
be induced to make any statement, but it 
seems that a week afterwards he made a 
statement, his slow working mind at last 
. realising the promise made tohim. It took 


-- Saw Pon Lon about four hours to question 


Sun Hpaw. We are asked to hold that this 
- is merely the normal time one would expect 
- to get a boat ready, but it is suggested that 
Sun Hpaw practically admitted the crime 
. ‘within a minute or two to Saw Po Lon. In 
view of the general trend of Saw Pon Lon's 
evidence I can scarcely accept that. I think 
that Saw Pon Lon in his evidence has given 
the whole gist ofthe conversation with Sun 
Hpaw andhas given us ina few words the 
result of:four hours’ conversation. Seeing 
the type of man to which Sun Hpaw belongs 
I think it took him a long period before he 
really got the gist uf Saw Cha’s promise into 
his head and decided what to do, and if he 
took that length of time to appreciate the 
real extent of the promise made to him by 
- Saw Cha,he would probably have taken 
more than the.time given by the Magistrate 
to'get-the idea out of his head, and if this 
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be the case it seems to me that Sun Hpaw’s 
confession must be regarded as inadmissi- 
ble ; and this would affect not only his con- 
fession to the Magistrate but also his con- 
fession to the headman, Saw Pon Lon. The 
confessions once regarded as inadmissible 
there is no material upon which the appel- 
lants could be convicted. I would, there- 
fore, set aside the conviction and sentence 
and acquit the appellants. 

Roberts, C. J.—In each of these two ap- 
peals the gravest suspicion must be aroused 
against the appellants, but without the al- 
leged confession of Sun Hpaw there could 
be no conviction against either of them. 
This confession, made to the headman and 
afterwards to the Magistrate, was subse- 
quent toa very long interview between the 
appellant and Saw Cha who said in evidence: 
SI examined Sun Hpaw before he was ar- 
rested by the headman. It is true that I 
coaxed Sun Hpaw for the whole night to 
make him say the truth. I told him ‘Never 
mind. Speak out the truth. You will not 
get punishment. I will save you.” The last 
two statements made by the Investigating 
Officer to Sun Hpaw were over-zealous and 
quite improper. Iam of opinion, that they 
colour the whole nature of the subsequent 
proceedings. ft is impossible not to feel 
that these words, “You will not get panish- 
ment. I will save you,” may have been 
ringing in Sun Hpaw’s ears when he saw the 
headman, when he was before the Magis- 
trate, and indeed, may still have been pre- 
sent in his mind through the whole period of 
the proceedings. 

At the outset of his alleged confession to 
the Magistrate the appellant Sun Hpaw said 
he was 16 years of age, but the Magistrate 
said if was more likely to be 30. This fact 
alone makes one feel that his statements 
cannot be considered reliable, for although 
persons may understate their age, this par- 
ticular understatement appears to have been 
of such a stupid nature as to be instantly 
disbelieved. Ido not think ib would be safe 
to use the so-called confession as a basis 
for convictions. Special care must be taken 
in the case of accused persons whose illite- 
racy or ignorance, when they come from a 
primitive partof the country may militate 
against them, to see that they are protected 
from such inferences as could only safely be 
drawn against persons of a higher degree 
of intellect and education. I, therefore, 
agree with my learned brother that it is 
unsafe to uphold either of the convictions and 
the appeal should accordingly be allowed. 

D. Appeal allowed. 


LAHORE HIGH COURT 
Regular Second Civil Appeal No. 37 
of 1936 
June 18, 1936 

Buying, J. 
Haji HAMID ULLAH- DEFENDANT 
| ` —APPRLLANT 
wW VATSUS j 
Hafiz ABDUL KHALIQ—Ptuatntire — 


.. , + +, RESPONDENT 
. Landlord and tendiit—Permanent tenancy—Hxecu- 
tion of lease—Presumrption against permanent ten- 
ancy—Burden of proof— Tenancy permanent at outset 
converted into temporary one—Compensation, i 

The fact that the tenant has executed leases in 
favour of thelandlord, shows that even ifthe tenancy 
was permanent at first, it has ceased to have that 
character. A strong presumption arises against a 
permanent tenancy from execution of a lease. 

Where the lease contains distinct provisions for 
ejectment, enhancement of rent and even for removal 
of materials, the burden lies heavily on the lessee to 
prove that the tenancy is still a permanent one. 

It isforthe tenant to safeguard his position by an 
agreement for award of compensation in the event of 
ejectment, even ifthetenancy was a permanent one 
at the outset and was then converted into a- tempo- 
rary one. < 


S.C. A. from the decrée cf the District 
Judge, Delhi, dated November 26, 1935, 
modifying that of the Senior Subordinate 
Judge, Delhi, duted November 9, 1934. 

Messrs. Achhru Ram, Nawal Kishore and 
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decéssors-in-interest have admittediy execut- 
ed several leases in favour of the plaintiff 
or his predecessors-in-interest from the 
year 1880 onwards, which go to show that 
even if the tenancy was permanent at 
first, it ceased to have that character. 
The leases referred to contain distinct 
provisions for ejectment, enhancement of 
rent and even for removal of materials 
‘(see Exs. Pe 1, P. 2, P. 3, P. 8). In the 
‘circumstances the burden lay heavily on 
the appellant to prove that the tenancy 
is still a permanent one. The learned 
‘Counse) for the appellant urged that mere 
acceptance of conditions inconsistent with 
a permanent tenancy under some erronéous 


‘impression cannot change the nature of 


the tenancy. But the defendant and his 
predecessors were présumably well aware 
of the nature’ of their tenancy and it was 
for them to show why they accepted any 
such conditions at all. They have entirely 
failed to rebut the strong presumption 
against a permanent tenancy which arises 
from the leases.. In the end it was con- 
tended that the learned District Judge 


“should'ab any rate not have interfered with 


the order awarding compensation to: the 
defendant. But ‘as pointed out already, 
some of the leases contained - distinct 


‘provision for removal of materials: In 
these circumstances -if the defendant or 
his predecessor chose to erect any super- 
structure it was at their risk.It-was for 
“the defendant, or his predecessors-in-interest 
“10 safeguard their.position by an’ agreement 
‘for award of compensation in- the. event 
of ejectment, even if the tenancy .was 
a. permanent One at the outset and 
‘was then converted into a-- temporary 
one. But they not only “did not do so 
but inserted in some of the leases pfo- 
visions for removal of materials. In ‘the 
circumstances, Tsee nò reason to interfere 
with the decreé of the learned District 
“ Judge'and dismiss the dppeal with costs: 
Nc. 7 7 Ot, Appeal dismissed: 


Bhagwat Dayal, for the Appellant. 

'. Messrs. Manvhar Lal, Jagan Nath 
_Aggarwal and M. C. Mahajan, for the Res- 
_pondent. 

Judgment —This second appeal ‘arises 

‘out of a suit for ejectment of the defendant 
from a site in Delhi City, the superstructure 
on which admittedly bélongs to thé defend- 
‘ant. The defendant pleaded that he had 
a permanent tenancy and was not Hable 
' to ejectment. The trial Court found that 
the tenancy was permanent initially, but 

“it had been..converted into a tenancy-at- | 
will, The Court, therefore, decreed eject- 

‘ment butordered plaintiff to pay Rs. 3,000 
tothe defendant by way of compensation 

. for- the superstructure. On appeal this 
decision was affirmed by the learned Dis- . 

“trict Judge oe as WE a O a pe? de fe, 
tion. The learned District Judge disallowed ~ - °° '.. qiimueauniceecourRT. ..- 

' the compensation and instead of it allowèd © ^ | eee Fa Ae eee 1934 ` 
the defendant, time to 1emove the materials’ ` T% Se ees weet 1936 É 

` of his superstructure. {rom this decision | | SRIvast a A.C. J. AND SMIN, da. ` 

| the present appeal has been preferred. = : - IRSHADULLAH KHAN anD OTHERS. 

"Tne learned Counsel for the appellant, T.S 2- PLAINTI F9— APPELLANTS -v . 

| has urged that the learned District Judge `, >; T Se ee 
“has not given any finding on.the question Ee ras TAA ITTE GAU aR at 

' whether tne. tenancy was a permanent one = Mana EAER ec tele a 
at the -ontset. and when and how it lost its... Fre abe ay ore a Witi—Inheritance. governed by 
character. Bat the defendant or his” pre-” special custom—Testamentary power of ` oivner nog 


~F 


“the = = a, . S 


iba 


affected by custom—Owner governed by Muhammadan 
Law—Willin favour of one heir—Necessity of con- 
sent of other heirs—Oudh Laws Act (XVIII of 1876), 
s. è (b) (1)—Provisions of-——Heirs must b: looked ac- 
cording to special custom — Deferred inheritance ts 
unknown to Muhammadan Law — Will for considera- 
tion—Consent of heir, whether could be dispensed with 
—Adverse possesston—Widow in possession for life 
according to custom—Possesston, whether adverse. 

Section 3 (6) of the Oudh Laws Act expressly pro- 
vides that in questions regarding wills (amongst 
other matters) Muhammadan Law is the rule of 
decision except in so far as such law had been by 
that Act or any other enactment altered or abolished, 
or has been modified by any such custom as is referred 
to in s. 3(6) (1). [p. 327, col, 1.] 

The existence of the custom in the matter of in- 
heritance does not destroy tha testamentary capacity 
of the owner. Where his testamentary capacity has 
not been converted by custom into something different 
from the ordinary capacity of a Muhammadan testa- 
tor, that capacity is limited by the ordinary pro- 
visions of Muhammadan Law relating to wills and 
ths consent of other heirsto a will in favour of a 
single heir is necessary and the consent of other heirs 
is not affected by the fact that the will purported to be 
in consideration of the services, Ahmad Asmal Muse 
v. Bat Bibi (1), followed. [p, 326, col. 2.] 

[Case-law referred to.] 

Where the inheritance is governed by custom as 
given in wajib-ul-arz, the heirs for the purposes of 
giving cvnsant to the will must ba looked for accord- 
ing to the custom, and not according tothe oridnary 
rules of Muhimmadan Law as to inheritance. It 
would be absurd to hold that the consent ofa per- 
son who is no heir under the special custom is neess- 
sary to validate a will in favour of an heir under the 
custom. [p. 327, col. 1.] 

Deferred inheritance is unknown to the ordinary 
Muhammadan Law. [ibid.] 

Where under the special custom the widow was un- 
doubtedly entitled to possess the property as long as 
she lived, her possession, however long it lasted, 
could not be possession adverse to the ultimate heirs so 
as to create an absolute right to the property in her 
favour after the expiry of 12 years, [p. 328, col. 1.) 

_ F.C. A. against the decree of the Addi- 
tional Subordinate Judge, Kheri, dated 


March 29, 1934. 

Messrs. M. Wasim, K. Zaman, Ali Hasan 
and Sarswatt Prasad, for the Appellant. 

Sir Syed Wazir Hasan, Messrs, Akhlaque 
Been and Abrar Husain, for the Respond- 
ents. f 


Judgment.—This is an appeal froma 
decision, dated March 29, 1934, of the learn- 
ed Additional Subcrdinate Judge of Kheri. 

Property, movable and immovable, 
stated by the plaintifis to have belonged 
to one Hafizullah Khan, was in dispute 
in the suit. This Hafizullah Khan had 
two brothers,Barkatullah Khan and Rahmat- 
ullah Khan, who both pre-deceased him. 
Rahmatullah Khan left no male issue, but 
Barkatullah Khan left a son, Hidayatullah 
Khan. The last named died about the year 
1924 or 1925, leaving three sons, Irshadullah 
Khan, Ahmadullah Khan and Azizullah Khan, 

afizullah Khan diedin the year 1902, He left 
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his widow, Musammat Hayat Bibi, in whose 
favour he is said to have made a will on 
August 28, 1884, making her absolute owner 
of his property. He had a daughter, 
Musammat Mumtazan, but she died in her 
father’s life-time. Musammat Hayat Bibi 
lived until May 22, 1933. She was ad- 
mittedly in possession as long as she lived 
of the property left by Hafizullah Khan. 
On April 18, 1929, she made a will con- 
ferring a life-estate in the property on 
her daughter's daughter, Musammat Fakhira 
Begam, with remainder to the three sons 
of Hidayatullah Khan, but on December 
19, 1932, she made a deed of gift revoh- 
ing the will and giving all the property 
to Musammat Fakhira Begam. The three 
sons of Hidayatullah Khan are the plaint- 
iffs in the present suit, and the defendants 
are Musammat Fakhira Begam end her 
husband, Muhammad Shafiullah Khan. The 
latter was not originally a party, hut was 
impleaded later on, apparently because he 
was in possession of the movable property. 
The main contest, however, is between the 
plaintiffs and Musammat Fakhira Begam. 
The suit was instituted on May 29, 1933, 
and the reliefs asked for in the plaint as 
amended were as follows: 

“(a) That a declaratory deciee be passed to the 
effect that the plaintiffs are the owners of and 
right holders in the property specified in lists A 
and B, attached hereto, the assets of Musammat 
Hayat Bibi, or in any other property which may 
be declared to be the assets of Musamma Hayat 
Bibi and that the defendant has no right and 


share in the said property. 
“(b) That if for any reason it be held that the 


-defendant has possession over the property specified 


inthe lists attached hereto, the assets of Musammat 
Hayat Bibi, then a decree for possession over the 
property specified in list A, attached to the plaint, 
be passed in the plaintiffs’ favour against the de- 
fendant. 

““c) That if for any reason it be declared that 
the deed of gift relied upon by the defendant, men- 
tioned in para. 3 (13?) hereof, is fit to be enforced, 
then a decree for possession of 2/3rdsy of the property 
specified in lists A and B attached hereto be 
passed in the plaintiffs’ favour as against the de- 
fendant. 

“(d) If for any reason it be held that Musammat 
Hayat Bibi had the right of transfer and the will 
mentioned in para. 15 herein is valid, then a 
declaratory decree to this effect be passed that the 
defendant hae only life-interest in the assets of 
Musammat Hayat Bibi without power of alienation, 


aad 
“ (e) that costs be made payable. ” 


The family of the parties was originally 
Hindu, but long ago it -was converted to 


“Islam, and the parties are now what is known 


as Ahban Mussalmans. As: frequently 
happens in such cases, traces of the Hindu 
origin of the family have continued to exist 
inthe form of special family customs, which 
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are akin to the provisions of Hindu Law in 
the matter of inheritance. The parties 
‘belong to a place called Gola in the Haider- 
abad pargana of the Kheri District; and 
para. 4 ofthe “wajib-ul-arz” of that place 
runs as follows with regard to the custom 
of inheritance (vide p. 23 of Part III of the 
printed book) :-— 

“We, the owners of this village, are Ahban 
Musalmans by caste. The custom of inheritance is 
not according tothe Muhammadan Law, it is based 
on custom. After the death of a co-sharer, first 
the male issue, e.g., the son and the grandson, etc., 
become the heirs and possessors cf the property 
If there be no issue of the deceased, the widow 
becomes the possessor of the property left by her 
husband, but she has no right of transfer without 
the consent of the real brothers of the deceased 
and their issue. In case there be no widow the 
son of the brother and his issue, and, in his 
absence, the co-sharers with regard to nearness 
become the heirs of the property left. The daughters 
have no right and share in our family. No widow 
has up to this time made any adoption in our family, 
nor can she adopt any one contrary to custom and 
in case of a number of wives and their respective 
issues, the division cf the property left is made 
according to the nuraber of sons, and not accord- 
ing tothe number of wives. Accordingly from the 
first marriage of Allah Bakhsh Khan, Barkatullah 
Khan and Hafizullah Khan are his sons, and from 
the second marriage, Rahmatullah Khan is his son; 
and the share (of Allah Bakhsh Khan, has equally 
been divided among the three; but 5 biswas more 
have been given to Barkatuliah Khan in lieu of 
his labour, etc. The woman, not legally married, 
and ber issues have no right to get any share; 
but with the possessor of the inheritance rests the 

responsibility of their support and their maintenance 
subject totheir being of good conduct and obedient.” 


According to the above provisions, Musam- 
mat Hayat Bibi would have had nothing but 
a life interest in ihe property of her deceas- 
ed husband, Hafizullah Khan and although 
the provisions of the wajib-ul-arzg are not 
so precisely stated as they might have 
been, there is no real doubt that the plaint- 
iffs would have taken the property after 
the death of Musammat Hayat Bibi, if 
the only thing to be considered were the 
terms of this paragraph of the “wajib-ul- 
arg”. The matter is complicated, however, 
by the will mada by Hafizullah Khan in 
1884, in favour of Musammat Hayat Bibi. 
The contention on behalf of the plaintiffs, 
briefly stated, is that although ‘inheritance 
generally inthe family is governed by the 
special provisions of the “wajib-ul-arz”, 
Muhammadan” Law applies .to the parties 
in any matter not expressly - covered 


by those special provisions. This con- 
tention is in accordance with the pro- 
‘visions of s. 3 (b) (1) and (2) of the 


Oudh Laws Act (XVII of 1876). The argu- 
ment of the plaintiffs’ Counselis that there 


is nothing inthe special customs recited 
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in the wajib-ul-arg which derogates from 
the ordinary provisions of Muhammadan 
Law relating to wills, and that accordingly 
the will of Hafiznllah Khan in favour of 
Musammat Hayat Bibi wes invalid in toto 
by reason of its being in favour of an 
heir without the consent given after the 
death of the testator of the other heirs. 
The question of the validity of the deed 
of gift by Musammat Hayat Bibi in favour 
of her grand-daughter, Musammat Fakhira 
Begam, was also raised in the suit, and 
was the subject cf a good deal of con- 
tention in the Court below, but it is clear 
that the position of the plaintiffs depends 
upon their being able successfully to 
atlack the will of 1884 of lafizullah Khan. 
Ii they can successfully attack the validity 
of that will, the deed of gift in favour of 
Musammat Fakhira Begam fails also. If 
they cannot successfully attack the validity 
of that will, any defect in the deed of 
gift in favour of Musammat Fakhira Begam 
does not assist them, inasmuch as they 
are not personal heirs of Musammat Hayat 
Bibi. oe 
The judgment of the learned Additional 
Subordinate Judge, we feel bound to 
point out, is at places obscurely and un- 
grammatically worded. He framed in all 
nine issues, two of which, Nos. 9 and 6, 
he sub-divided into four portions. We 
do not think it necessary to set out the 
issues and the findings on them at length. 
It is sufficient to say that on the main 
question the learned Additional Subordi- 
nate Judge took the view that the heirs 
whose consent is necessary under Muham- 
madan Law to validate a bequest in favour 
of an heir of the testator, must be taken 


“to be immediate heirs only, and that on 


the death of Hafizullah Khan his only 
immediate heir was his widow, Musammat 
Hayat Bibi, and that therefore, the bequest 
of his whole property to her was valid. 
This finding, as the learned Additional 
Subordinate Judge said, involved the failure 
of the plaintiffs’ suit, and the sult was in 
the end dismissed, though the learned 
Additional Subordinate Judge gave findings 
cn must ofthe other issues framed by him. 
Against that dnote the plaintiffs have 
referred this appeal. 
The cence of Hafizullah Khan's 


will of August 28, 1884, has not been dis- 


puted before us, nor has it been disputed 
that it conferred a full estate on Musammat 


Hayat Bibi. The only pointin dispute is 


the validity of the will. The contention 
of ihe learned Counsel for the appellants 


1936 


as we have indicated already, is that the 
ordinary rules of Muhammadan Law appli- 
cable to wills apply in the present case, 
since there is no provision to the contrary 
in the special custom recited in the 
wajib-ul-arz. On this point reliance was 
placed on the case of Ahmad Asmal Muse 
v. Bat Bibi, I. L. R, 41 Bom. 377 (1). It 
uppears from the judgment in that case 
that certain property known as “Bhag” 
property was in dispute. Such property 
in the absence of a will devolved by 
custom upon the “bhagdar's” widow, if he 
died sonless, for her life, and after her 
death was inherited by his nearest male 
agnate to the exclusion of the daughter 
and sister. The owner of the property in 
that case was Muhammadan, and he made 
a will by which he left the “Bhag” and 
other properties ‘to his widow with a 
remainder to his daughter and her issue, 
if she survived the widow. The plaintiff, 
who was a residuary heir of the testator, 
and had not given his consent, sued for 
a declaration that he was the nearest 
agnate of the deceased testator, that the 
widow and the daughter acquired no rights 
under the will, and that he was entitled to 
the property after the death of the widow. 
Tke view taken by the learned Judges was 
that in spite of the existence of special 
customs relating to ihe “bhagdart” property 
the owner of such property could, never- 
theless, make a will in respect of it, and 
that the owner being a Muhamma- 
dan, the rule of Muhammadan Law relat- 
ing to wills was the only law which could 
be applied. It was held that as the plaint- 
iff, who was the presumptive reversioner 
under the “bhagdari" custom, had never 
consented tothe will, the will was invalid 
under Muhammadan Law. It seems to 
have been assumed in that case, in the 
absence of any contention raised to the 
contrary, that the presumptive reversioner 
was a8 much an heir as an immediate heir 
for the purpose of the application of the 
ordinary rule of Muhammadan Law relating 
to the consent of other heirs to a will in 
favour of a single heir. 

This point, however, has been the subject 
of much contention before us at the time of 
the arguments. The learned Counsel for 
the appellants maintained that Hidyatullah 
Khan, their father, acquired a vested in- 
terest in the property at the death of Hafiz- 
ullah Khan, and was not merely a person 
with a spes successionis which could only 
materialise on the death of the widow. In 

(1) 41 B 377; 39 Ind, Oas. 83;,19 Bom. L R 141.3 . 
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that connection, he relied upon a decisio: 
of the late Court of the Judicia] Commis«. 
sioner of Oudh in Farzand Ali v. Karim 
Bakhsh, reported in 80. L. J. 138 (2). In 
that case the wajib-ul-arg that had to be 
considered contained provisions very simi- 
lar to thoge of the wajib-ul-arz with which 
we are concerned in the present case, and 
it was held that the provisions merely indi- 
cated a postponement of theright of the hus- 
band’s heirs to take possession, and that the 
estate vested in those heirs from the 
moment of the husband's death. The 
learned Counsel conceded, however, that the 
case of Binaik Dat v. Mohammad Ghafur 
Khan, 4 O.W.N.770 (8) is against him on this 
point. In that case the case in Farzand Ali 
v. Karim Bakhsh, 8 O.L. J. 138 (2) was 
referred to and dissented from, and the 
view taken was that a custom like the pre- 
sent one, being based on principles of 
Hindu Law, should be held to give the suc- 
cession to the collaterals at the time of the 
widow's death. In any case, the contention 
before us was that the plaintiffs’ father and 
the plaintiffs themselves. were heirs, whether 
immediate or not, and that in the absence 
of their consent to the will of Hafizullah 
Khan after the testator’s death the will was 
invalid. 

The learned Counsel for the respondents 
argued that having regard to the special 
customs of inheritance contained in the 
wajib-ul-arz, the ordinary provisions of 
Muhammadan Law have no application at 
all. Even if the ordinary requirements 
about the consent of heirs be held to apply, 
however, the learned Oounsel argued that 
the heirs whose consent was necessary must 
be looked for according to the custom, and 
not according to the ordinary provisions of 
Muhammadan Law. On this basis it was 
argued that the only heirat the time of the 
testator’s death was Musammat Hayat Bibi, 
and that no one else had anything more 
than a spes successionis. As regards the 
case in Ahmad Asmal Muse v. Bai Bibi, 
I. L. R. 41 Boin. 377 (1) the learned Counsel 
suggested that that ruling does not lay 
down good law, and thatin any case there 
was no discussion in it of the point who are 
the heirs whose consent would be necessary, 
A further point taken by the learned Ooun- 
sel for the respondents was that the wil) 
was not a gratuitous one but was in con- 
sideration of the service rendered to the 
testator by Ausammat Hayat Bibi, and of 


(2) 8 O L J 138; 61 Ind. Cas, 964. 
(3) 4 O W N 770; 105 Ind. Cas, 496; AIR 1927 Oudh 
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her dower debt, and that as no distribution 
of the assets cfa deceased Muhammadan 
can take place until the debts have been 
paid off, there was really nothing to distri- 
bute amongst any other possible heirs, and 
no question of consent of heirs arose. The 
learned Counsel for the’ respondents also 
contended that Musammat Hayat Bibi per- 
fected her title by adverse possession. His 
argument was that if there was any defect 
in her title under the will, it was cured by 
lapse of time. He referred to the case of 
Cholmondley (Marquis) v. Clinton (Lord), 
reported in 37 E. R. Chancery, 527 (4). If the 
_ Tights of the reversionery heirs were en- 
, dangered, the learned Counsel’s argument 
was, they: could have sued, and ought to 
have sued, under s. 42 of the Specific Relief 
Act. In support of his argument on this 
part of the case the learned Counsel refer- 
red to the following cases: - 

Secretary of State v. Debendra Lal Khan, 
‘A. IR. 1934 P. O. 23 (5), Varada Pillai vV. 
J eevarathnemmal, À. I. R. 1919 P. ©. 44; 1. 
L. R. 43 Mad. 244 (6), Ram Dat Singh v. 
Mohammad Nazir Khan, 110. W. N. 1165 
£7), President and Governors of the Mag- 
dalen Hospital v. Alfred Knotts, R. M. 
Shaw James Watney, L.R. 4 A.C. 324 (8) 
and Satgur Prasad v. Raj Kishore Lal, 
I. L. R. 42 All. 152 (9). 

: With reference to the position of the re- 
versionary heirs he further made reference 
‘to the cases of Janki Ammal v. Narayana- 
sami Aiyar, L. R. 431. A. 207 (10) and 
Venkatanarayana Pillai v. Subbammal, 
J. L. R. 38 Mad. 406 (11). It was contended 
that as long ago as March 26, 1918, Musam- 
mat. Hayat Bibi executed a deed purport- 
ing to be a deed of wagf in respect of a 
ei 37 ER 527; 19 Ves. 261; 2 Ves, & B 113; 13 


(5) A IR 1934 PC 23; 147 Ind. Cas. 545; 6 R P C 49; 
110 WN 96; 66MLJ 134; (1934) M WN 165; 39 L 
W 257; 36 Bom. L R 249; 380 W N 285; (1934) AL J 
153; £9 C L J 56; 61 C 262;61T A 78 (PC). ; 

(6) A IR1919P C 44; 43 M 244; 53 Ind. Cas. 901; 
(1919) M W N 724; 10 L W 679; 24 O W N 346: 38M 
L J 313; 18 A LJ 274;2U P LR (P C) 61; 22 Bom. L 
R 444; 46 I A 285 (P C.) 

(7) 110 WN 1165; 152 Ind. Cas. 180; 7 R O 191; 

A IR 1934 Oudh 449; 18R D 190. | 
__(*) (1879) 4 A C 324; 48 L J Ch. 579; 40 L T 466; 27 
WUR €02. i 
, ,(9) 42 A 152; 55 Ind. Cag. 486; 11 L W 384; (1920) 
MWNG 24-6 WN 39; 88 MLJ 259; IB8BALJ 
235; 2 U P L R (P C) 55; 22 Bom. L R 451; 46 IA 197; 
27 M L T 200 (P O). 
- (10) 43 I A 207; 37 Ind. Cas. 161; 20 M L T 168; 31 
M LJ 225; 14 A LJ 997; (1916)2 M W N 188; 2900 W 
N 1323; 39 M 634; 18 Bom. L R856; 24 C L J 309; 4 L 
W 530 (PO). 

(11) 38M 406; 29 Ind. Cas. 298; 17 M L T 435; 28 M 
T 3-535; 17 Bom..L R 468;19 O W.N:641;2 L W 596; 
(1915) M W N 555; 21 O L J 515; 42 IA 125 (PO)... - 
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partof the property, in which deed she 
claimed to be the. full owner of the proper- 
ty (vide Ex. A-2, at page 67 of part HI of 
the printed book). In these’ circumstances, 
the argument was, the article applicable is 
Art. 144 of the 1st Schedule of the Indian 
Limitation. Act. We may mention at this 
point that the plaintifis-appellants have nol 
been able to show that the movable property 
specified in the plaint was the property of 
Hafizullah Khan, and the claim in respect 
of that property is not, therefore, pressed. 
What we have to consider is the immovable 
property. As to that property it will ap- 
pear from what we have already said that 
there are really four questions for conside- 
ration: 

(1) Do the ordinary provisions of Muham- 
madan Law relating to wills and: the con- 
sent of other heirs toa will in favour of a 
single heir apply in the present case? | . 

(2) If they apply, are the heirs to.. be 
looked for in the present case according to 
the ordinary principles of Muhammadan 
Law relating to inheritance, or according to 
the special custom recited in the wajib-ul- - 
arz? 

(3) If the heirs are to be looked for ac- 
cording to the special custom, were those 
heirs not heirs whcse consent was necessary, 
having regard to the fact that they were not 
immediate heirs, but were only . entitled to 
succeed to the property after the death of 
Musammat Hayat Bibi? 

(4) How is the question affected, if at 
all, by the fact that the will of Hafizullah 
Khan in favour of Musammat Hayat Bibi 
purported to bein part in satisfaction of 
her dower debi? n 
. (E) Is theclaim of the plaintiff-appellants 
barred by time? ; 


With regard to the first question, we 
agree with the view that was taken in 
Ahmad Asmal Muse v. Bat Bibi, I. L, R: 
41 Bom. 377 (1). It was said by Scott, C. J., 
(vide page 382* of the report): 

“The existence ofthe custom does not destroy the 
testamentary capacity: of the owner.. Tf then the 
owner is- a Muhammadan,. what is his testamentary 
capacity? There is no evidence in the case that his 
testamentary capacity has been converted by custom 


into something different from the ~ ordi- 
nary capacity of 28 Muhammadan testator. 
That capacity is limited by the rule. of 


testation above stated. It appears to me, therefore, 
that the rule of Muhammadan Law Is the only law 
which can be applied and according to it the will 
is invalid,” : 
Heaton, J. putthe matter thus: (Vide 
age 383* of the report) : | as 
a “Onless wé are to deal with the will as a will 
“Pagos of 41 BEd] tS” Ea 


Sig 


. theless, necessary to validate it. 


1938 | 
made by a Muhammadan, and, therefore, subject to 


the Muhammadan Law relating to wills, I cannot `> 


for myself discover how we ought to deal with it.” 

This reasoning, if we may.say.so, seems 
to us to be eminently sound, and we may 
also point out that s. 3 (b) of the Oudh 
Laws Act expressly provides that in ques- 
tions regarding wills (amougst other 
matters) Muhammadan Law is the rule of 
decision except in so far as such law has 
‘ been. by that Act or any other enactment 
altered or abolished, or has been modified 
_.by any such custom as is referred to in 
s 3 (b) (1). 

: “We; therefore, hold that the ordinary 
principles of Muhammadan Law relating to 
wills in favour of a single heir are applic- 
. able in the present case. 

As to the second question, we are clearly 
‘ of opinion that the heirs must be looked 
_ for according to the custom, and not accord- 
ing to the ordinary rules of Muhammadan 
“Law as to inheritance. It would, in our 
opinion, be absurd to hold that the consent 
of a person who is no heir under the special 
custom is necessary to validate a will in 
‘favour of an heir under the custom. Such 
‘a view would be quite inconsistent with 
the policy underlying the rule. 

As to the third question, we are of opinion 
that although Musammat Hayat Bibi was 
entitled to hold the properly for her life 
and the other heirs were only to come in 
after her death, the consent of these other 
heirs to the will in her favour was, never- 
Deferred 
inheritance is, of course, unknown to the 
ordinary Muhammadan Law, but here we 
are faced with a special custom, and we 
‘think that the interests of the other heirs 
had to be protected according to the general 
. policy of Muhammadan Law. As was said 
by their Lordships of the Privy Council in 
. ` Ranee Khujeeroonissa v. Roushun Jehan, 

L. R.3 I A. p. 291 at p. 307 (12): i 


C “The policy ofthe Muhammadan Law appears to 


' þe to prevent a testator interfering by will with 
the course of the devolution of property according 
“to law among his heirs, although he may give a 
_ specified portion, as much as a third, toa stranger.” 
It is clear from the provisions of the 
‘special custom itself that the rights of the 
‘ultimate heirs were’ intended to be protect- 
ed, since the widow had under the cuslom 
no right of transfer without the consent of 
‘the real brothers of the deceased and their 
issue. When Hafizullah Khan died in 1902, 
his nephew. Hidayatullah Khan was alive, 
“and it would appear from the details given 


in the plaint that Hidayatullah Khan’s 
(12) 3 I A 291 at p 307; 20184; 3 Sar. 629; 26 W R 
36; 3 Suther 287 (P O), Ga 
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two sons, Irshadullah Khan and Ahmadullah 
Khan, were also-alive at that time. The 
plaint, which is dated May 29,1933, gives 
the age of Irshadullah Khan at that time 
as 40, so that he would have been born 
about the year 1893. The age of Ahmadullah 
Khan is given as 32, so that he would 
have been born about the year 1901. The 
age of the third son, Azizullah Khan, is 
given in the plaint as 28, so that he appears 
to have been born after the death of 
Hafizullah Khan. The phraseology of that 
part of the special custom relating to the 
Possession of a widow is thus translated in 


the printed book :-— 

“IE there be no issue of the deceased, the widow 
becomes the possessor of the property left by her 
husband, but she has no right of transfer without 
the consent of the real brothers of the deceased 
and their issue. In case there be no widow the 
son of the brother and his issue, and, in his absence 
the co-sharers with regard to nearness become the 
heirs of the property left. The daughters have no 
right and share in our family,” 


The words “in case there be no widow 
must, in our opinion, be taken to inelud® 
the case where there has been a widow, 
but she has died, since it is clear that the 
intention was that after the death of the 
widow the real brothers of a deceased 
owner and their issue should come in. 
Such parties are referred to in the special 
custom: as heirs, the widow becoming the 
“possessor of the property” left by her 
husband without right of transfer except 
with the ‘consent of the real brothers of the 
deceased and their issue. We, therefore, 
hold that in the absence of the consent of 
Hidayatullah Khan and his sons the will 
of Hafizullah Khan giving full ownership 
in the property to Musammat Hayat Bibi 
was invalid. 


As tothe fourth question, we have not 
been shown any authority for taking the 
view thatthe ordinary provisions as to the 
consent of heirs. were inapplicable by 
reason of the fact that the will purported to 
be not gratuitous, but in consideration of 
the services of Musammat Hayat Bibi and 
in satisfaction of her dower debt. It isto 
be noted that no amount of dower debt is 
the will, and if is to be borne in 
mind that Musammat Hayat Bibi held 
possession of the property for about 31 
years, so that there is every reason to think 
that her dower debt was in any case in 
that manner fully discharged. We, there- 
fore, think that the question as to the 
necessity of the consent of, other heirs is 
not affected by the fact that the will pur- 
ported to be in consideration of the services 
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eae the dower debt of Musammat Hayat 
IDR ee a. tl 
“There remains the question of adverse 
possession. On this point the contention 
of the learned Counsel for the appellants 
was that their right to sue arose only on 
the death of Musammat Hayat Bibi, that 
she was entitled under the custom to pos- 
session during her lifetime, and that 
nothing done by her during her possession 
could affect the position of the ultimate 
heirs. In our opinion this contention is 
correct. The decisions relied upon by the 
learned Counsel for the respondent could 
_only apply if it were shown that there was 
any defectin Musammat Hayat Bibi’s title 
to possession of the property during her 
lifetime. Under the special custom she 
was undoubtedly entitled to possess the 
“Property as long as she lived, and in these 
circumstances we do not see that it-is 
possible for it to be argued that her posses- 
sion, however long it lasted, and it did,in 
fact, last for 31 years, was possession 
adverse to the ultimate heirs so as to create 
an absolute right to the property in her 
favour after the expiry of 12 years. We 
do not see that the deed of wagf to which 
we have made reference affects the matter, 
especially in the absence of evidence that 
it was brought to the notice of the other 
parties interested, nor do we see that it 
was necessary for Hidayatullah Khan or 
his sons to institute asuit under s. 42 of 
the Specific Relief Act. The learned 
Counsel for the appellants contended, in 
our. opinion rightly, that the article of the 
Ist Schedule of the Indian Limitation Act 
applicable was Art. 141, and that according 
to that article the right of the appellants 
tO sue arose when Musammat Hayat Bibi 
died, and they had 12 years from the 
date of her death in which to sue. They 
did, in fact, sue within a week of her 
death. In our opinion Musammat Hayat Bibi 
cannot possibly be said to have acquired 
an absolute right to the property of 
Hafizullah Khan by adverse possession. 
The result is that we think that this 
appeal must be allowed as far as the im- 
movable property specified in list A attach- 
ed tothe plaint is concerned. As we have 
said already, the claim as regards the 
movable property specified in list B is 
not pressed. We, therefore, give the 
plaintiffs-appellants a decree for possession 
of the property specified in the listA. Thev 
are allowed costs here and in the Couri 
below in proportion to their success. 
D. Appeal allowed. 
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SIND JUDICIAL COMMISSIONER'S 
First Civil Appeal No.. 13 of 1931 
April 27, 1936 
RUPCHAND AND HAVELIWALA, A. J. Cs. 
Musammat ZENAB KADERBHOY— 


APPELLANT 


VETSAS 4 


SECRETARY or STATE— RESPONDENT. 

Income Tax Act (XI of 1922), s. 48 (2)—Applicabz- 
lity—K doing partnership business with sons dying 
in 1926—Bequest of sharesin profits to wtfe—New 
partnership between sons—Assessment for 1927-28— 
Refund received by sons—Widow's application for 
refund—Held, widow cannot claim refund through 
her husband who was partner only till 1926, : 

Section 48 (2), Income Tax Act, applies to the case 
of a member of a firm when the rate of income-tax 
applicable to his total income is either less than the 
Tate at which the firm's income is assessed or is below 
the minimum chargeable with income-tax ; it applies 
toa person who has been assessed and does not 
apply to a person who was dead before the assess- 
ment on his income was made, 

The appellant's husband K who was doing busi- 
ness along with his son died and the partnership was 
dissolved. K had bequeathed his share of profits in 
the firm to his widow, the appellant. Thé sons, how- 
ever, carried on business in the name of the old firm 
and in 1927, entered into a partnership between 
themselves. The partnership deed was duly register- 
ed. The firm was a registered firm and was taxed 
for the assessment year 1927-28, on the basisof the 
accounting year October 1925 to October 1926, at the 
Maximum raté of 18 pies in the rupee. Each of the 
partners, the six sons of the deceased K, applied 
under s. 48, Income Tax Act, for a refund of the tax, 
the rate of tax on the individual income of each 
partner being less than the rate at which the firm's 
profits were assessed They were all paid the refund 
ontheir applications The appellant also, cn the 
strength of her husband's will, applied to the Income- 
tax Authorities for a refund, but her application was 
refused on the ground that she was nota partner in 
the firm: 

Held, that the fact thatthe profits were bequeath- 
ed to her under the will of her husband would not by 
itself entitle her to make any claim for refund as a 
partner and hence she could not claim refund as a 
partner through her husband who was a partnerin 
the registered firm only until October 1926. Mitchell 
v. McNeill & Co. (1), applied. 

Mr. Kimatrai Bhojraj, for the Appellant. 

Mr. Partabrai D. Punwani, for the Crown. 

Haveliwala, A. J. C.—This is en:appeal 
from the judgment of the learned Additional 
Judicial Commissioner of Sind who dis- 
missed {he appellant’s suit which costs. 
Several issues were. raised in the suit, but 
the learned Judge below tried the follow- 
ing two issues as preliminary issues: (1) 
Whether the suit as framed was competent ? 
(2) Whether the plaintiff (appellant) had 
any claim to refund? On the first of these 
issues he held in the affirmative, and, on 
the second, in the negative. 


The facts briefly are that the appellant 
Zenab Bai, widow of Kadirbhoy Karimji, 
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filed’ a suit against the Secretary of State 
for India in Council for recovery of a snm 
of Rs: 120 being the amount of refund 
on account of income-tax levied for the 
assessment Year 1927-23. It appears that 
the appellant's hushand Kadirbhoy Karimji, 
along with his. six sons, was doing busi- 
ness in timber at Karachi in the name of 
Kadirbhoy Karimji and he was a senior 
partner in the said firm. In December 1926, 
Kadirbhoy Karimji died and the partner- 
ship- was dissolved. The deceased Kadir- 
bhoy had bequeathed his share of profits 
in the firm. to his widow, the appellant. The 
sons, however, carried.on business in the 
name of the old firm and in 1927 entered 
into a. partnership between themselves. 
The partnership deed was duly registered. 
The. firm. was a registered firm and were 
taxed for the assessment year 1927-28 on 
the basis of the acccounting year October 
1925 to October 1926 at the maximum rate 
of 18 ples in the rupee. Each of the partners, 
that isto-say, the six sons of the deceased 
Kadirbhoy, applied under s. 48, Income 
Tax Act, for a refund of the tax, the rate 
of tax on the individual income of each 
partner being less than the rate at which 
the firm's profits were assessed. They were 
all paid the refund on their applications. 
The appellant also, on the strength of her 
husband's. will, under which, she was be- 
queaihed the share of the firm’s proits 
due .to her husband applied to the Income- 
tax authorities fora refund, but her ap- 
plication was refused on the ground that 
she was not a partner in the firm.. The 
learned Additional Judicial Commissioner 
held . that the plaintiff-appellant not being 
a partner in the firm could not make .a 
Claim for refund. 

_ It was contended by Mr. Kimatrai on 
behalf ‘of the appellant that though the 
firm was. taxed for the assessment year 
1927-28 _on’ the footing of the profits of the 
accounting : year 1925-26, the appellant 
should be deemed to be a partner in the 
firm nasmuch as the profits were bequeath- 
ed to her, under the will of her husband 
and the-firm being aregistered frm. she 
was. entitled 88 partner to claim refund. 
Under ‘s. 3 of the Act income-tax is levied 
‘on. ‘the profits ofa firm; under s. 26, as 
lt . Stood: in -1928, assessment was. to be 
‘made on the firm as constituted at the time 
the assessment was made. Section 48 (2) 
applies tothe case-of a member of a firm 
‘when the rate of income-tax applicable to 
his total income. is either less than the rate 
at which the firm’s income is asséssed or 
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is below.the minimum chargeable with 
income-tax; it applies toa person who has 
been assessed and does not apply to a 
person who was dead before the assessment 
on his income was made. The appellant's 
husband, Kadirbhoy, deceased, was not 


liable for assessment for the year 1927-28 


because it was made in 1928, whereas he 
died in December 1926. It has been held 


in Mitchell v. McNeill & Co. (1) 
that a dead person cannot be as- 
seszed to income-tax. Furthermore, the 


appellant was claiming the refund in the 
capacity of a partner in the firm, which 
she was not. Kadirbhoy, having died in 
December 1926, ceased to be a member of 
the firm since that date. The deed of 
partnership of 1927 shows that the part- 
nership was between the six sons only. and 
the appellant has not been shown therein 
as a partner and in fact she was never a 
partner at allin the firm of Kadirbhoy for 
the year 1927-28. The fact that the profits 
were bequeathed to her under the will of 
her husband would not by itself entitle her 
to make any claim for refund as a partner. 
That being so, we are of opinion that the 
plaintifi-appellant could not claim refund 
as a partner through her husband Kadir- 
bhoy who was a partner in the registered 
firm only until December 1926. 

In view of this finding, it becomes un- 
necessary to discuss; the other issue as to 
the jurisdicticn ofthe Court to entertain 
the suit. Accordingly we dismiss the 
appeal with costs. 

N. Appeal dismissed. 
ge R 1927 Cal, 518; 103 Ind. Cas. 120; 31 C W N 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2331 of 1935 
. March 25, 1936 
Jat LAL, J. 
USMAN - PLAINTIFF —ÅPPELLANT 
l versus 
RAHMAT AND ofHERS—DEFENDsNTS AND 
PLAINTIFFS-—-RESPONDENTS 
: Hasement~—-Public pathway—Existence of dominant 
tenement, if necessary to establish right—User of 
way for fixed period, if should be proved, 
A right of easement is claimable on the land of 


another by the owner of land. Itis not a personal 


right but it attaches to land and is exercisable over 
another's land. A public pathway, however, may be 
on another's land but the exercise ofa right of 
passage overit does not necessarily require that the 
person claiming it must prove that he is the owner 
of some land. In other words the existence of a 
dominant tenement is not necessary. User for any 
number of years is not necessary to establish a right 
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to pass over. the public pathway, User on the other 
hand is merely an evidence of original dedication in 
such cases. Ganpat Singh v. Kangra Valley State 


Co (1), applied. 4 

5. 0. A. froma decree of the District 
Judge, Mianwali, dated October 8, 1935. 

Mr. Bishan Narain, for the Appellants. 
“Mr. Ram Lal Anand I, for the Respondents. 
-~ Judgment. - This second appeal is by 
Usman, one of the plaintiffs. Their suit. was 
- for an injunction restraining the defendants 
from obstructing the public pathway and 
for directing them to remove the obstruc- 
tion that they had placed onthe pathway 
by constructing a chhapper thereon. The 
suit was decreed by the trial Judge ‘but 
has been dismissed by the District Judge 
of Mianwalion appeal. The District Judge 
has proceeded on the assumption that the 
plaintifs have to prove an uninterrupted 
user as of right of the pathway for 20 
years as provided by s. 26, Limitation 
Act. The plaintiffs, however, did not claim 
a right of easement. On.the other hand 
they claimed that the pathway in question 
was a public pathway and in order 
to’ establish a right to use such a 
pathway it is not necessary for the plaintiffs 
to prove 20 years’ user. A right of case- 
ment is claimable onthe land of another 
bytke owner ofland. It is not a personal 
right but it attaches to landandis exer- 
‘cisable over another's land. A public 
pathway, however, may be on another's 
land but the exercise of a right of passage 
over it-doss not necessarily require that 
the person claimingit must prove that he 
isthe owner of some land. In other words 
the existence of a dominant tenement is 
not necessary. This question was discuss- 
ed in detail in Ganpat Singh v. Kangra 
Vally State Co. (1), in which the implica- 
tions of a public pathway were discuss- 
ed and. it was clearly laid down that it 
was not necessary.to prove the user and 
the exercise ci right of way for 20 
years oreven for any fixed. number of 
years. The learned. District Judge appears 
to have. been misled by an unnecessary 
issue (issue No. 2) framed by the trial Judge, 
which was “whether the right of ease- 
ment has been established by user.” It 
may be that it was the alternative claim 
ofthe plaintiffs. -I soit has been nega- 
tived by the District Judge but the plain- 
tiffs real case was that the passage in 
question was a public pathway which 
‘they had 4 right to use. The learned 
District Judge has found that the pas- 
sage was a shamilat land.: - 

(1) 62 P R.1898.. nn 
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The evidence- leaves no-doubt: that the 


pathway has been used by all the residents 


of the village. An examination of the 
plan: clearly shows that the passage cannot 
be but a public pathway. On both sides 
of it abut houses of the residents of the 
village. The presumption, therefore, is 
that the passage has been kept for the 
common use of the residence ‘of the village 
and is, therefore, a public. pathway. Under 
such circumstances there must be a pre- 
sumption cf dedication of the land under 
the passage for a public pathway and as 
I have already stated user for any num- 
ber of years is not necessary to estab- 
lish a right to pass over the public path- 
way. User onthe other hand is merely an 
evidence of original dedication in such 
cases. In my opinion, therefore, the plain- 
tiffs had clearly established their right for 
the decree that they had claimed. I accept 
this appeal, set aside the decree of the 
District Judge and restore that of the 
trial Court with costs throughout. 
N. ' l Appeal accepted. 
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MADRAS HIGH COURT 
Criminal Revision No. 443 of 1936 
August 10, 1936 - 
PANDRANG Row AND K. S. MENON, JJ.. > 
In re SUBBIA GOUNDAN—AcoUsEp 
Penal Code (Act XLVof 1860), s. 323—Husband and 


-wife—Husband, if has general and unqualified right 


to beat his wife for impudence—Criminal trial— 
Sentence—Lower Court not exercising discretion 
judicially—Revision—Enhancement. - 

A husband has no general or unqualified right of 


punishing his wife by beating herfor impudence or 


impertinence. No such general or unqualified right 
is now a-days recognised by law, and wife-beating is 
not eo nomine one of the Exceptions in the Chap- 
ter of“ General -Exceptions "in the Penal Code, 
Although a Judge may be entitled to have his own 
views on the subject in a privite capacity, yet he is 
not justified in laying down the law inthis mannér 
from hisseat on the Bench, and declaring in-general 
n unqualified terms that a husband has such ‘a 
right. < " 
No doubt the question of sentence isa matter of 


“discretion of the trial Court; and the High Court should 


be loath-to interfere if that discretion had been 
judicially exercised. But where the discretion. does 
not appear to have been judicially exercised and the 
trial Judge has thought that a very lenient sentence 


would be sufficient for hitting the mother-in-law by 


accident ‘when he meant to hit. the wife, the High 
Court would interfere and enhance the sentence. 
Mr. K. V. Gopalswami, for Public Prose- 
cutor, for the Crown. . 
Pandrang Row, J.—This is a case taken 
up in revision by Burn, J., on a perusal of 
the calendar and judgment in S.C. No. 49 


of 1936.0n the file ofthe Sessions Judge of 
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Madura. -In that case, one Subbia Goundan 
was charged with having voluntarily caused 
hurt to his wife Nachammal, aged 20 years, 
and also with culpable homicide not amount- 
ing to murder of his. mother-in-law, 
Nagammal, aged 60 years, who died asa 
result of the injury received by her. 
beating of „the wife took place first, and 
when the wifes mother Nagammal went 
there, she received an injury and fell down 

and died soon afterwards. There is no 
need to gointo the details of the evidence 
so far as the charge of causing hurt to the 
wife is concerned, for the accused was 
acquitted of that charge and no appeal has 
been filed by the Local Government from 
the order of acquittal. The only reference 
that has to be made to this charge is 
necessitated by the learned Sessions 
Judge's insistence in more than one place 
on what he calls the right of the husband to 
beat his wife for impudence or impertin- 


ence. The learned Sessions Judge was so. 


much obsessed ‘with his belief in the exist- 
ence of sucha right that he went to the 
length of criticising the Police for having 
included the charge of causing hurt tothe 
wife in the charge sheet and even the Sub- 
Magistrate for including it in the charges 
sent by him for trial in the Sessions Court. 
It is perhaps enough to say that though the 
learned Judge may be entitled to have his 
own views on the subject in a private 
capacity, yet he was not justified in laying 
down the law in thismanner from his seat 
on the Bench, and declaring in general and 
unqualified terms that a husband has the 
right of punishing his wife by beating her 
for impudence or impertinence. No such 
general or unqualified right is now-a-days 
recognised by law, and wife-beating is not 
eo nomine one of the Exceptions in the 
Chapter of “General Exceptions” in the 
Penal Code. One can easily imagine ihe 
serious consequences of sucha declaration 
being made from the Bench by a Sessions 
Judge. We think it necessary to state in 
unmistakable terms that ihe learned 
Sessions Judge's declaration of the rights 
of husbands in- this regard has no founda- 
tion, so that noone may rely upon that in 
future asa justification for wife-beating. 

_ As regards the other charge, viz., the 
charge of culpable homicide not amounting 
to murder, the learned Sessions Judge was 
of opinion that the act of the accused 
amounted only to an offence punishable 
under s. 323, Indian Penal Code. He did not 
clearly find whether the prosecution version 
ofa deliberate blow aimed at the deceased 
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was irue or whether the defence theory of 
the blow having been meant originally for. 
the wife falling accidentally on the deceased 
was true. He saysitis possible that the 
accused wanted to give his mother-in-law a 
thrashing, and that it is equally possible 
that a blow intended by him for his wife 
fell by accident on the old woman's head. 
He lays stress on the fact that the old 
woman's skull must have been very brittle 
and fragile,and thatthe blow must have 
caused the fracture of the skull on this 
account, und that it could not be said that 
the accused intended to inflict an injury 
which waslikely to result in death or which 
he must have known to be likely to result in 
death. He adds further that the Doctor's 
opinion is that ifthe blow had fallen on his 
wife there may not have been any fracture 
at all. As a matter of fact, what the Doctor 
said was that if the wife had received such 
an injury it-was possible that it might not 
have proved fatal. 

Jt is not necesrary, however, to dezide now 
the question whether the act of the accused 
really amounted to culpable homicide not 
amounting murder. The conviction is for 
yoluntarily causing hurt, and it is not 
possible in revision to alter the conviction 
intoone .of a more serious offence. The 
sentence imposed by the learned Sessions 
Judge as a result of this conviction under 
s. 323 is one month’s simple imprisonment; 
this sentence is undoubtedly much too 
lenient. The blow was delivered witha 
stick about two or three fingers in thickness. 
We have seen the stick, viz, M. O, No. 2, 
and there can be no doubt thata blow 
with such astickon the headis a very 
serious matter, and it cannot possibly be 
said that a sentence of one month's simple 
imprisonment for a blow with such a stick 
on the head would have been an adequate 
punishment, even if such blow had not 
resulted in the death of the woman; and 
even ifthe woman had lived, the sentence 
would have been much too lenient, Mr. K. 
V.Gopalaswami on behalf of the Crown 
suggests that the maximum sentence should 
have been imposed under s. 323. No doubt 
the question of sentence isa matter of dis- 
cretion of. the trial Court, and we should 
have been loath to interfere if that disere- 
tion had been judicially exercised. In this 
case, however,it does not appeartohave been 
judicially exercised; on the other hand, the 
learned Sessions Judge seems to have 
thought that a very lenient sentence 
would be sufficient for hitting the mother- 
in-law by accident when he meant to hit the 
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wife. Taking all the cireumstances into 
consideration, we are of opinion that a 
sentence of not less than nine months’ 
rigorous imprisonment will meet the needs 
of this case. We, therefore, enhance the 
punishment into one of nine months’ 
rigorous imprisonment under s. 323, Indian 
Penal Oode. The imprisonment of one 
month already undergone Ly the accused, 
though simple, must be taken into account 
and deducted from the nine months to 
which he is now sentenced. 
AN. Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 249 of 1932 
January 10, 1936 
MovKERJI AND S. K. GHOSE, Jd. 
DHARANI MOHAN ROY-—PLAINTIFe — 
APPELLANT 
VETSUS 
PRAMATHA NATH ROY AND ANOTHER 


—Degrexpints Nos. 1 AND 2—RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 78— 
Rule that prior mortgagee takes precedence—S. 78 is 
exception—To avail of exception, onus is on sub- 
sequent mortgagee—Gross neglect — Question of fact— 
Mortg ge by deposit of title deeds—Care of mortgagee 
—Gross neglect, what is. 

The provision in s. 78, Transfer of Property Act, is 
anexception to the general rule that a prior mortgage 
takes precedence over a later one. The quegtion of 
postponement of the prior mortgagee to subsequent, 
raises the question as to whether the subsequent mort- 
gageo was induced to advance money to the mort- 
gagor on the security of the mortgaged property due 
tothe gross neglect of the prior mortgagee. The 
onus lies on the subsequent mortgagee, who asserts 
exception to the generalrule. The question of gross 
neglect is one of fact, Its determination depends 
upon circumstances of the cases. A slight neglect or 
earelessness does not substitute the exception for the 
general law. Asa matter of fact gross neglect must 
be found and proved. [p. 333, col. 2.] 

A commonsense definition of negligence is that it 
consists in the omitting to do something which a 
reasonable person would do or the doing of something 
that a reasonable person would not do ; in either case, 
causing unintentionally, some mischieftoa third 
party. Gross negligence is ordinary negligence with 
a vituperative epithet prefixed to it. Gross negligence 
is a relative term and means the absence of the care 
that was requisite under the circumstance. The 
gross neglect by itself and apart from fraud and mis- 
representation would be a sufficient ground for post- 
ponement under s. 78, Transfer of Property Act. [p. 
336, col. 1; p. 337, col. 2.] 

A man cannot refuse toabide by the consequences 
of his wilful and unjustifiable neglect, if by that 
means he has armed another person with the power 
of going into the world under false colours. Wilful 
and unjustifiable neglect is certain'y something mcre 
than mere carelessness or want of prudence. In 
determining the decrce which would satisfy the test 
of grossness 2 useful guide may be to adopt the, test 
that it must at least be carelessness of so aggravated 
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a nature as to amount to neglect of precar 
which the ordinarily reasonable man would 
observed and to indicate an attitude of mente 

ifference to obvious risks. [p. 337, col. 2.] 

Where the essence of the mortgage on the bai 
which the prior mortgagee’s claim rests is th 
posit of the title-deeds with the intention of cre: 
& security on the property to which they relate, 1 
greater care, is necessary onthe partofthe : 
mortgagee inthe matter of their custody for his 
safety and security, and also to avoid the risk c 
mortgagor being ableto represent that the pro] 
was encumbered merely because there was no 4 
ment about the transaction which could be ti 
by an innocent subsequent encumbrancer on se: 
The principle on which one should proceed in 
case is that if the possession of the title deeds. 
essential part of the earlier encumbrancer’s seci 
thenif he, having got the title-deeds, allows ther 
negligence to be again, without sufficient reaso 
the possession of the mortgagor, he willbe postp 
to a subsequent encumbrancer to whom they 
delivered. Lloyd's Bank, Ltd. v. P. E. Guadar & 
(10), Dixon v. Muckleston (11), and Hudston v. V 
(12), referred to. [2bid.] 

[English case law referred to.] 

C. A. from the original decree of the 9 
ndee, Third Court, Hooghly, dated June 
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Messrs. Gunada Charan Sen, Jd: 
Chandra Roy and Amalendu Sen, for 
Appellant. 

Messrs. Bijan Kumar Mukerjee, Bi 
Behary Mitter, Nirmal Kumar Sen : 
Baidya Nath Banerjee, for the Rest 
dents. 

Judgment —This appeal has mer 
out of a suit for enforcement of an eq 
able mortgage. The plaintiff Dha 
Mohan Roy is the appellant. On Aug 
15, 1919, plaintiff's adoptive mother } 
chased from defendant No. 2, Khitiy 
Roy, a property known as Ayma | 
Chak subject to an agreement that 
price to be paid would be ascertained w. 
in a year, and on that basis executec 
promissory note in favour of the latter 
Rs. 50,000. On August 27, 1919, Khitir 
borrowed from one Mohendra Nath Kur 
a sumof Rs. 25,000 on executing a 1 
note for the amount and depositing cert 
securities and title deeds in respect 
some properties amongst which w 
premises Nos. 25 and 26- Joy Kissen Stz 
in Uttarpara in the District of Hoogl 
These premises will hereafter 
called Uttarpara property, On $ 
tember 8, 1919, Khitipati endorsed over 
promissory note of August 15, 1919, 
favour of Mohendra and Mohendra retu 
ed to him some of the securities which 
had previously taken. In 1922 twos 
were instituted on the Original Side 
this Court. One was a suit by Mohen 
against Khitipati, and the plaintiff on 
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promissory note dated August 27, 1919, in 


which Mohendra prayed for a money de~. 


cree against Khitipati reserving his right 
to enforce the security created by the 
deposit of the tiils deeds. Pending the suit 
Mohendra on July 5, 1923, executed a deed 
-of assignment in favour of the plaintiff. | 
~- Itis said that this assignment was in 
respect of the promissory note as well as 
the mortgage. On the strength of this 
assignment the plaintiff got himself trans- 
ferred to the category of plaintiff in the 
aforesaid suit in the place of Mohendra 
and wert on with tke trial. Later on, 
on July 19, 1923, the plaintiff obtained a 
decree against Khitipati for Rs. 34 
thousand cdd. The other suit was by 
-Khitipati against the plaintiff on the basis 
of the promissory note dated August 15, 
1919. Pending the trial of this suit, the 
execution of the decree which the plaintiff 
had obtained against Khitipati as aforesaid 
was stayed. In this suit, s appears from 
para. 9 of the plaint in the present suit, 
the value of the properly Amya Roy Chak 
- which the plaintiff's adoptive mother had 
purchased from Khitipati was found to 
be Rs. 23,800. This suit had not been finally 
disposed of atthe date when tke present 
suit was instituted and it bas since then 
come toan end by a decree passed on 
February 17, 1980. On July 11, 1929, the 
plaintiff instituted the present suit. He 
based his claim under assignment dated 
July 5,1923 and prayed for a decree 
declaring him entitled to enforce the 
equitable mortgage in Mohendra’s favour 
dated August 27, 1919, in respect of 
which he had become the assignee. He 
sought to enforce that mortgage against 
the properties amongst which were the 
Uttarpara, properties, and he claimed that 
the said equitable mortgage should be 
enforced to the extent of the amount which 
would be found due to him under the 
decree he had obtained against Khitipati 
‘deducting therefrom the amountof the 
decree which Khitipati had obtained 
against him (vide para.9 of the plaint). 
Khitipati was impleaded as defendant No. 2 
in this suit. Defendant No. 1 in the suit 
“was Kumar Pramatha Nath Roy and he 
was impleaded as defendant for the fol- 
‘lowing reason. | 

On November 20, 1926, and December 17, 
-1926, Khitipati and his son borrowed 
Rs. 2,300 and Rs. 1,200 frcm the Bengal Cen- 
tral Bank by depositing the title deeds of the 
Uttarpara property, the very same title 
deeds which had been deposited by Khiti- 
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pati with Mohendra on August 27, 1919. 
On December 17, 1927, Khitipati in order 
to pay off the amounts due to the Bengal 
Central Bank on the loans aforesaid exe- 
cuted a simple mortgage bond in favour of 
defendant No.1, Kumar Pramatha Nath 
Roy, and the title deeds of the Uttarpara 
property were produced and made over 
to the said defendant No. 1. On July 18, 
1928, defendant No.1 had instituted asuit 
on the said mortgage and on September 
27, 1928, he had obtained a final decree 
thereon. It may be mentioned here that 
during the pendency ofthe present suit, 
the plaintiff obtained an injunction res- 
training the execution of the decree which 
defendant No. 1 had obtained as aforesaid. 
The contesting defendant in the suit was 
defendant No. 1. Various defences were 
taken on his behalf. Amongst them the 
one that was found ia his favour was that 
his mortgage, though later in date, was to 
have priority cver the equitable mortgage 
which the plaintiff sought to enforce. Tuis 
defence having succeeded, a decree on that 
basis was made by the Court below and 
frcm that decree the plaintiff has preferred 
the present appeal. So far asthe afore- 
said defence is concerned, the Judge of the 
Court below has dealt with it on a view of 
the law which he has expressed in these 
words : 

“Tne question of postponement raises the ques- 
tion as to whether Kumar Pramatha was induced 
to advance money to Khitipati on the security of the 
mortgage property due to gross neglect of Dharani 
Mohan Roy. This provision is made ins. 78, Trans- 
fer of Property Act: it isan exception to the general 
rule that a prior mortgage takes precedence over a 
later one. ln this case we are not asked to decide if 
the other elements of fraud or misrepresentations 
which are similar grounds for postponement de 
exist. The onus of the issue ison defendant, who 
asserts the exception to the general rule. The ques- 
tion of gross neglect is always treated as a question 
of fact ; its determination must depend on the 
circumstances ofeach case. It is again conceded 
that a slight neglect or carelessness does not sub- 
stitude the exception for the general law. As a 


matter of fact gross neglect must be found and 
proved.” 


So far as the view of the law is con- 
cerned, no exception is taken to it on 
behalf of the appellant, but his conten- 
tion is that defendant No. 1, the subsequent 
mortgagee, has failed to discharge the 
onus that restscn him inthis behalf. In 
order to see whether this contention is well 
founded “or not we have got to examine the 
facts. The equitable mortgage in favour 
of Mohendra was effected on August 27, 
1919. In the written statement of defen- 
dant No. 1 it was denied that Khitipati had 
really deposited the title deeds with Moe 
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hendra or had ‘intended to create an equit- 
able mortgage. 
ruled this defence and the conclusion of 
the Court below on ihis point has not teen 
challenged before us by either pariy. In 
fact itis abundantly clear that Mcssrs. B. 
N. Basu and Co, Solicitors for Mohendra 
had taken possession of the title deeds at 
the time of this equitable mortgage. On 
September 14,1919, as appears froma re- 
ceipt Ex. 3 (a) purporting to have been 
granted by Mohendra himself the title 
deeds passed from the coustody of 
Messrs. B. A. Basu & Oo. to Mohendra. This 
fact also cannot be and has not been dis- 
puted before us. On August 9, 1922, Mohen- 
dra instituted his suit on the Original Side 
of this Court. It appears from the 
evidence of Mr. J. N. Basu of Messrs. 
B. N. Basu & Oo, that the title 
deeds came back to the ofice of 
Mesers B.N. Basu & Co., at or about the 
time when Mohendra’s suit was instituted 
and thereafter they remained there. On 
July 5, 1923, the deed of assignment was 
executed by Mohendra in favour of the 
Plaintiff. This deed is not very happily 
worded but itis fairiy clear from its terms 
that the assigament which it purported to 
create wa3 in respect of all interests of 
Mohendra. That isto say, not merely in 
respect of his interest in the promissory 
note on which the suit was founded but 
also of his right as mortgagee under the 
equitable mortgage. The deed contains no 
schedule of documents; but on this no con- 
clusion can be built because in English 
documents it is not customary to put the 
schedule of the title deeds that are made 
to the person in whose favour they are exe- 
cuted. 

The plaintiff's case is that on July 7, 
1923, Messrs. B. N. Basu & Co., made over 
to his Solicitors, Messrs. Kally Nath Mitter 
and Sarbadhikary the title deeds in ques- 
tion. On this point evidence of Mr. J.N. 
Basu is important. Itis true thathe had 
no personal knowledge of the matters relat- 
ing to the title deeds, but his evidence 
taken in conjunction with a receipt to 
which reference will presently be made 
leads reasonably tothe inference that the 
title deeds were asamatter of fact made 
over to Messrs. Kally Nath Mitter and 
Sarbadhikary as Solicitors on behalf of the 
plaintiff. There are certain circumstances 
to which the learned Judge of the Court 
below has adverted and which apparently 
throw some doubt as regards the nature of 
the transaction relating tothe granting of 
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this receipt. In the first place the receipt 
as has been deposed to by Mr.J. N. Basu, 
appears in the hand writing of a clerk in 
his office, but that clerk has not been pro- 
duced for examination. The receipt is on 
a plain piece of paper without any printed 
Leading of the name, either of the firm of 
Messrs. B. N. Basu & Co, or of Messrs. 
Kally Nath Mitter and Sarbadhikary. 
There is also the fact that the signature of 
Messrs. Kally Nath Mitter and Sarbadhi- 
kary as appearing on this receipt is some- 
what dissimilar to the other signatures of 
the same firm that had to be found in some 
other documents produced in this case. But 
of this last-mentioned fact the explanation 
may be that itis not always one partner or 
member of afirm who signs for the firm 
in the documents. But there is positive 
evidence of Mr. J. N. Basu which is, in 
our opinion, unimpeachable, and which. is 
to the effect that the signature appearing 
on the receipt is the signaiure ofthe firm 
of Messrs. Kally Nath Mitter and Sarba- 
dhikary. 

It is true that there is no entry in the 
document delivery book of the firm of 
Messrs. B. N. Basu & Co., as regards the 
making over of these title deeds, But of 
this, sufficient explanation is to be found 
in the evidence of Mr. J. N. Basu himself, 
and he has said that when delivery takes 
place outside the office, it is not entered 
in the document delivery book of the office 
and he has also said that an entry about 
this matter may be found inthe day book. 
This matter was not pursued any further or 
cleared up. The onus being in defendant 
No. 1, even though the circumstances to 
which we have referred are present in the 
case, we are unable to hold that defendant 
No. 1 has succeeded in establishing that 
as a matter of fact the title deeds were ` 
not taken possession of by Messrs. Kally 
Nath Mitter and Sarbadhikary as Solicitors 
on behalf of the plaintiff, from the firm of 
Messrs. B.N. Basu & Co. This also is the 
view which the learned Subordinate Judge 
has taken. We think he was justified in 
proceeding on this view in considering the 
other questions that arise in this case. 
After July 7, 1923, tho next date on which 
we have any evidence as regards the title- 
deeds, is November 20, 1926, on which date 
Khitipati produced them before the Bengal 
Central Bank in connection with the first of 
the two loans he took fromthem. There is 
nothing to suggest or explain how Khiti- 
pati was able to get hold of the title deeds 
in order to enable him to produce them bes 


id 
fore the Bank for the purpose of raising 
the loan. The question is whether defen- 
dant No. 1 has succeeded in establishing 
that there was gross neglect on the part 
of the plaintif which made it possible for 
Khitipati to get the title deeds into his 
possession and utilise them in the mortg- 
ages that he effected in favour of the Bank 
‘and of defendant No. 1. The plaintiffs 
case on the point isto be found in para. 8 
of the plaint which is in these words : 

“The said firm of Messrs. Kally Nath Mitter and 
Sarbadhikary was in charge of all dccuments on 
behalf of the present plaintiff, including the original 
deed of assignment from Mohendra Nath Kundu 
and the deeds mentioned in Seh. “B” to this plaint 
-which were made over to them by Messrs. B. N. Basu 
‘& Co; Messrs. Kally Nath Mitter and Sarbadhikary 
did not’ return the said deouments to the plaintiff, 
“and in spite of the best endeavour made by the pre- 
sent plaintiff's Solicitors, Messrs. B. N. Basu & Co. 
-has not been able to get back the said documents, 


And the plaintiff suspects some fraud and bad thing 
„in respect of the said documents.” 


The evidence on this point that is to be 
.found in tle evidence adduced cn behalf 
.of the plaintiff consists of the testimony 
-of three witnesses excluding the evidence 

of Mr. J. N. Basu which as already stated, 
is evidence not given out of any personal 
knowledge onthe part of Mr. Basu himself. 
Plaintiff Witness No. 3 Gopal Chandra 
Mitter is the Head Ulerk of the plaintiff. 
. All that he has said isthat the documents 
had not been received by the plaintiff and 
“that they were not in the plaintiff's shevista, 
Plaintiff Witness Nc. 6 Suk Lal Mukherjee 
is the plaintiff's cashier. He has-said ; 
“The deed of assignment is not with the plaintiff ; 
latterly through B. N. Basu and Co, Solicitors, for 
plaintiff tried to get that document but it-failed. The 
” delay in trying to get back the assignment is due to 
the fact it was not thought urgent as the decree in 
this suit against Khitipati was stayed against exe- 
cution by the latter's suit against the former for 
"price of Ayma Chak.” 


Assuming that the witness wanted to 
` speak not merely about the deed of as- 
signment but also the title deeds in question 
the ‘evidence does not give us any indica- 
: tion as what may be the plaintiff’s case on 
the point, namely as to how the title deeds 
went overfrom the custody of Messrs, 
` Kally Nath Mitter and Sarbadhikary to the 
possession of Khitipati. The evidence of 
P. W. No. 4, Hridoy Krishna Ghose does 
not take us very far. He simply proves 
that commencing from June 1928, en- 
quiries were made by him on behalf of the 
plaintiff in order to tind out where the title 
..deeds were and in order to get them back 
into his custudy as solicitor on behalf of 
the plaintiff. It may be stated here that the 
Suit of defendant Na. 1 on his mortgage 
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‘within a very short time after these 
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was started on July 18, 1928, that is to say, 
en- 
quries commenced and it is not unlikely 
that in view of the expected suits them- 
selves, enquiries began to be made. A 
subsequent enquiry no doubt is not a matter 
of much importance but is not wholly ir- 
relevant on the question of carelessness or 
otherwise on the part of the plaintiff, a 
question which we are invesntigating for 
the purpose of the present case. We have 
iton the evidence of D. W. No. 2 Paresh 
Chandra Ghose Solicitor on behalf of 
defendant No. 1, that the firm of Messrs. 
Kally Nath Mitter and Sarbardhikary was 
dissolved sometime in 1923-24 and that 
thereafter the business of the firm was 
taken over by one or other of the two firms 
started separately by the partners, one 
being the irm of Messrs. K. N. Mitter and 
Co., and the other the firm of Messrs. Deva 
Prosad Sarbadhikary. There is also evi- 
dence to the effect that there were succes- 
sive changes of attorneys on the part of 
the plaintiff, the names of the several 
firms of Solicitors to which his business 
was entrusted being the firms in the order 
named, namely, K. N. Mitter& Co, N. C. 
Mandal, D. Chakravarty and lasily B. N. 
Basu & Co. Whether this change of So- 
licitors was in any particular suit in which 
the plaintiff was concerned orin the suits 
generally ta which he was connected isa 
matter which to our mind is not of very 


‘great importance. 


The fact is that these firms successive- 
ly became his solicitors and from this fact 
it is not an unreasonable inference to 
draw that he was perfectly aware that the 
old firm of Messrs. Kally Nath Mitter and 
Sarbadhikary had dissolved. The plaintiff 


-_has not examined himself. The evidence 


which his witnesses have purported to give 
is evidence which can by no stretch of 
imagination be taken to have been given 
with the object of putting forward a plau- 
sible explanation as to how the title deeds 
came out of the possession of his Solicitors 
to that of Khitipati. It appears from a 
petition dated February 17, 1931, that Mr. 
Dwijendra Nath Mitter, Solicitor, who upon 
the evidence, such asit is, appears to have 
been conducting the firm of Messrs. K. N. 
Mitter & Co.„ after the dissolution of the 
firm of Kally Nath Mitter and Sarbadhikary 
and Sir Deva Prosad Sarbadhikary himself 
were cited as witnesses on behalf of the 
plaintiff. But our altention has been drawn 
on behalf of defendant No. 1 to the fact 
that neither of these two gentlemen was 
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‘Served for the purpose of getting them be- 
fore the Court to give their evidence. No 
witness has been produced either from 
the firm of Mr. N. ©. Mandal or Mr. 
D. O. Chakravarty and indeed no other evi- 
dence in any shape or form has been 
sought to be adduced for the purpose of 
offering any explanation or throwing any 
light upon the question. As matters stand, 
it will haveto be taken that after the title 
deeds were taken fossessicn of 'by 
` Messrs. Kally Nath Mitter and Sarbadhi- 
kary on behalf of the plaintiff and right up 
to the time when defendant No. Ts suit 
was about to be instituted and certainly 
not earlier than June 1928 no attempt was 
made on behalf of the plaintiff to enquire 
about the title deeds orto take any care 
in respect of them. -> 

The question in the circumstances is 
whether upon the facts as found by us it 
-can be said that the necessary conditions 
of s. 78, Transfer of Property Act, have 
been fulfilled so asto entitle the Court to 
hold that the plaintiff's prior mortgage 
should be postponed to the subsequent 
mortgage in favour of defendant No. 1. 
These are all the facts relevant cn the ques- 
tion we have to consider and on them we 
have to determine whether a case of gross 
neglect within the meaning of e. 78, 
Transfer of Property Act, has been made 
out or not as against the plaintiff. A com- 
monsense definition of negligence which 
has been adopted in authorities to numer- 
-ous to mention is that it consists in the 
omitting to do something which a reason- 
able person would do or the doing of 
something that a reasonable person would 
not do; in either case, causing uninten- 
tionally, some mischief to a third party. To 
‘use the well-known words of Rolfe, B., 
gross negligence is ordinary negligence 
with a vituperative epithet prefixed to it. 
Gross negligence is a relative term and 
‘means the absence of the care that was 
requisite under the circumstances. And as 
Montague Smith, J. said in Grill v. General 
_Serew Collier Co. (1), affirmed on 
appeal Grill v. General Serew Collter 
Co. (2), the use of the term is only one 
way of stating that less care is required 
in some cases than in other. There are 
some old English decisions in which 16 
was held or at least suggested that where 
title deeds were delivered to an equitable 


(1) (1866) 10 P 600; 35 L J OP 321; 12 Jur. (N 8) 
727; 14 W R 893. i 

(2X er 3 O P 476;37L J O P 208; 18L T485; 
SWRI, 
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mortgagee and aflerwêrds, by some un- : 
explained accident, came back’ into the 


hands of the mortgagor who deposited them 
with a third party, upon the latter lay the 
onus of showing gross negligence om the 


part of the first mortgagee, which should .. 


not be presumed merely from the absence 
of title deeds. In Sir Rash Behari Ghose’s 
Law of Mortgage, Edn. 5, p. 443, two cases 
are cited on this point: Allen v. Knight 
(2) on appeal, Allen v. Knight (3), and 
Carter v. Carter (4). English decisious, it 
should be remembered, are complicated 
by the distinction that exists between 
equitable and legal estates and the contest 
between legal and equitable encumbrances, 
matters which do not arise under the Indian 
Law. Apart from this, it may also be 
noted that Carter v. Carter (3) has too often 


come in for adverse criticism: See e. g, 


Pitcher v. Rawlins (5). 

In Allen v. Knight (3) there was no ques- 
tion of negligence at all; and the decision 
proceeded in the absence of a specific 
ease against the plaintiff (the prior mərt- 
gagee) charging him with acts whereby 
the mortgagor was enabled to commit the 
fraud; and it was expressly pointed out 
that no circumstances were raised or stated 
which, coupled with the fact that tke title 
deeds were not with the plaintiff, would 
deprive the plaintiff of his right. In Joncs 
v. Rhind (6), in which it was found that by 
some unexplained means a deed which was 
evidence of title had found its way into 
the hands of the mortgagor and the mort- 
gagor had utilised it for effecting a second 
mortgage, James, V. ©. observed: 

“What we have then ig that after the deed has 
got into the possession of the mortgagor, the prop- 
erty which was aleo in his possession was made the 
subject of an apparently legal mortgage. Now, I am 
of opinion that in the absence of any reason why 


the decd was not given up by the mortgagee but 
was allowed to remain so many years in his posses- 


' sion the deed was given back for the purpose of 


representing to the world that he was absolutely 


. entitled to the property.” 


Carter v. Carter (4) and Allen v. Knight 
(3) appear to have been cited in the above 
case. In Perrin v. Barbery (7), ib was held 
that the absence of the- deed. prima facie 
shows negligence on the part of a person 
who ought to hold them. The presumption 


of innocence is an ordinary’ presumption, 


(3) (1846) 5 Hare 272 On appeal (1881) 16 LJ Oh, 
370; 11 Jur. 527 


on? (1867) 3K & J 617; 27 L J Oh, 74; 4 Jur. (N. £.) | 
© 1872) 7 Ch. 259; 41 L J Oh. 485; 20 W R 281; 25 | 


(6) (1868) 17 WR 1091, 
(7) 4 W R 660. 


t 
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and ifthat presumption is applied, it is 
not unreasonable, in the absence of any 
evidence that the mortgagor committed 
theft or some similar offence to assume 
that the mortgagor got possession of the 
title deeds by the permission of one or 
other of the Solicitors with whom it may 
have been at the time, and if that supposi- 
tion be correct, then the case would go very 
near the case of Dowle v. Suunders (8), in 
which under similar circumstances the prior 
mortgages was postponed to the subsequent 
one. On the other hand in Northern Coun- 
ties of England Fire Insurance Co. vV. 
Whipp (9), Fry, L. J., on an elaborate 
examination of the authorities classified 
them under different heads and observed 
that negligence in the sense in which it is 
understood in Common Law, as impirting 
a duty on the part of one person towards 
another, is not aterm which can at all be 
applied toa prior mortgagee who owes no 
duty to others but to himself in having to 
keep the title-deeds for his own title and 
for his own security. And in that view he 
- held that a prior legal morigage cannot 
be postponed to a subsequent equitable 
mortgage on the ground of any mere care- 
lessness or want of prudence on the part of 
the legal mortgagee, but will be so posi- 
poned if the legal mortgagee had assisted 
in or connived at the fraud which led to 
the creation of the subsequent equitable 
estate, of which assistance or connivance 
the omission to use ordinary care in en- 
quiring after or keeping the title-deeds 
may be sufficient evidence, where such con- 
duct cannot otherwise be explained, or 
where the legal mortgagee has made the 
mortgagor his agent with authority to raise 
money, and the security given for raising 
such money has by misconduct of the agent 
been represented as the first estate. 

_In Lluyd’s Bank, Ltd. v. P.E. Guzdar 
& Co. (10), Page, J., (as he then was) in an 
elaborate judgment in which all the im- 
portant decisions bearing on the subject 
were referred to and discussed, has pointed 
out why in dealing with a question of priori- 
ty arising under the law in this country as 
contained in s. 78, Transfer of Property Act, 


the decisions of English Courts do not. 


afford a reliable guide. It is too late in 
the day to contend the gross neglect by 
itself and apart from fraud and misrepre- 


. (8) (261) 2H & M 242; 34 LJ Oh. 87; 12 W R 1074; 
10 L T 840; 10 Jur. (N s.) 901. 
' D) 26 Ch. D 482; 53 L J Ch. 629; 32 W R626; 


(10) 56 0 868; 121 Ind. Cas. 625; AI R 1930 Cal. 22; 
Ind, Rul, (1930) Cal, 129. | 
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sentation would not be a sufficient ground for 
postponement under that section. Page, J., 
in the case aforesaid has, in construing 
the meaning of gross neglect as used in the 
section, adopted the principles enunciated 
by Lord Selbourne, L. ©. in Dixon v, Muck- 
leston (11), at p. 160*, namely that a man 
cannot refuse to abide by the consequences 
of his wilful and unjustifiab'e neglect, if 
by that means he has armed another per- 
son with the power of going into the worid 
under false colours. Wilful and unjustifi- 
able neglect is certainly something more. 


than mere carelesseness or want of pru- 


dence. In determining the decree which 
would satisfy the test of grossness, a useful 
guide may be to adopt the test enunciated 
by Eve, J, in Hudson v. Viney (12), 
namely: 

“It must at least be carelessness of so aggravated 
a nature as to amount to ndglect of precautions which 
the ordinari'y reasonable man would have observed 
and to indicate an attitude of mental indiffsrence 
to obvious risks.” 

Upon the facts we have found, we feel 
no hesitation at all in finding that the 
plaintiff was guilly of gross neglect, if that 
expression is to be understood in the light 
of the test just referred to. Besides the 
essence of the mortgage on the basis of 
which the plaintiff's claim rests is the de- 
posit of the title-deeds with the intention of 
creating a security on the property to 
whica they relate. Much greater care, 
therefore, was necessary on the part of 
the plaintiff in the matter of their custody 
for his own safety and security, and also 
to avoid the risk of the mortgagor being 
able to represent that the property was en- 
cumbered merely because there was no 
document about the transaction which could 
be traced by an innocent subsequent en- 
cumbrancer on search. In our judgment 
the principle on which one should proceed 
in this case is thatif the possession of the 
title-deeds is an essential part of the earlier 
encumbrancer’s security then if he having 
got the title-deeds allows them by negli- 
gence to be again, without sufficient reason 
in the possession of the mortgagor, he will 
be postponed toa subsequent encumbran- 
cer to whom they are delivered. To de- 
prive defendant No. 1 of the benefits of the 
equitable doctrine contained in s. 78, Trans- 
fer of Proprty Act, it has been contended 
on behalf of the appellant that the defen- 


Gn (1872) 8 Ch. 155; 42 L J Oh. 210; 21 W R 178; 27 
(12) (1921) 1 Ch, 98; 90 LJ Ch, 149; 124 L T 303; 68 
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dant No.1 was not a bona fide purchaser 
aithout notice but had notice of the prior 
equitable mortgage. This noliceis sought 
to be attributed to him constructively on 
the supposion that the searches for prior 
encumbrances that were made on his be- 
half were sufficient, and that if they had 
been more thorough and careful, he could 
have known of the existence of the said 
prior mortgage. (The judgment then dis- 
cussed the evidence and continued). We 
must hold that the attempt to affect defend- 
ant No. 1 with constructive notice has fail- 
ed. The result is that, in our judgment, the 
appeal fails. It is accordingly dismissed 
with costs to defendant No. 1, respondent. 
N. Appeal dismissed. 
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Beaumont, C. J—This is an appeal 
from a decision of Chitre, J., in which the 
main issue raised was whether the plaint 
showed any cause of action. The learned 
Judge held that it did, and the question is 
whether be was right in so holding. The 
material facts are these. Defendant No. 2 
carried on business underthe name of the 
National Petroleum Company, and he en- 


tered into contracts with the plaintiff and ` 


others as selling agents. The contract with 
the plaintiff is dated April 22, 1933, and 
thereunder the plaintiff was appointed sell- 
ing agent on behalf of defendant No. 2. 
By cl. 3 the selling agent agreed to indent 
for goods required by him and to pay to 
defendant No. 2 against railway receipts or 
shipping documents the market value of 
the goods as fixed by defendant No. 2 at 
the time of delivery. Under cl. 15 the 
plaintiff, as selling agent, had to deposit 
with defendant No. 2 asum of Re. 1,000,. 
which was to be returned to the plaintiff on 
termination of the agreement. Jn the 
meantime the deposit was to carry interest 
at the rate of six per cent. If made in 
cash, but if made in Government Securi- 
ties, the actual interest collected from such 
securities was to be paid tothe plaintiff. 
Defendant No. 2 was te be entitled to 
utilise and use the deposit whether in cash 
or in Goyernment Securities. The plaintiff 
duly made his deposit of Rs. 1,000 which 
is one of the sums for which he sues. There 
was also atthe dateof the cummencement of 
the suit asum of Rs. 3,649 due to the plaintiff 
under the agreement in respect of the 
balance of moneys due to him in manner 
mentioned hereafter. On May 21, 1934, the 
first defendant company was formed, and 
it hecame entitled to commence business on 
July 17. On June 5, 1934, an agreement 
was entered into between defendant No. 2 
and defendant No. 1 by which all the assets 
of defendant No. 2 were assigned to defen- 
dant No. 1. The sale was to take place, 
so far as the Bombay business was concern- 
ed, as from April 1, 1934. The considera- 
tion consisted partly of cash and partly of 
shares in denfendant No. 1, and as the 
residue of the consideration for the sale the 
company, that is defendant No. 1 under- 
took to pay, satisfy and discharge and ful- 
fil all debis and liabilities, so far as ihe 
Bombay business was concerned, from 
April 1, 1934, contracts and engagements 
with defendant No. 2, and to indemnify him 
against all proceedings, claims and de- 
mands in respect thereof. 
On June 21, 1934, the plaintiff gave notice 
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terminating his selling agency agreement, 
and shortly after that he demanded from 
defendant No. 1 the return of his deposit of 
Rs. 1,000 and payment of the balance due 
to him on account. On November 16, he 
filed this suit as a summary suit. On 
January 21, 1935, defendant No. 1 was 
granted unconditional leave to defend, but 
on February 15, a decree was passed for the 
full amount claimed in the plaint against 
defendant No. 2. 

In the plaint the plaintiff alleges that defen- 
dant No. 1 had taken over the business and 
liabilities of defendant No. 2, and that the 
latter was indebted to the plaintiff in a 
sum of Rs. 3,649 odd. Then it is alleged 
that defendant No. 1 company had made 
up accounts with the plaintiff and sent to 
the plaintiff a statement duly checked and 
certified by their auditors; and the prayer 
is against both defendants for payment of 
the sum of Rs. 3,649 and the deposit of 
Rs, 1,000. But the plaintiff does not specify 
under what iegal principle he claims a right 
to sue defendant No. }. Apparently he 
bases his case on an equily that defendant 
No.1, having taken over the business and 
assets of defendant Ne. 2, and havingcovcn- 
unted with defendant No. 2 to discharge all 
the liabilities of defendant No. 2, one-of 
which liabilities was to the plaintiff, the 
plaintiff thereby became entitled to sue de- 
fendant No. 1 for the amount due. But itis to 
be noticed that no case of novation is made 
out in the plaint, and in view of the fact 
that the plaintiff had taken judgment 


against defendant No. 2, no case of novation 


could have been made out at the trial; and 
it is also to be noticed that no case of 
estoppel is pleaded, and no case of any 
independent contract, express or implied, 
by defendant No.1 with the plaintiff, 
Plaintiff rests his case on his equitable 
right to sue for the money on a contract 
to which he was not a party, but under 
which Le took an interest, and the learned 
Judge decreed in favour of the plaintiff, 
The first point taken by the appellants 
is that under the agreement cf June 5, 
1934, defendant No. 1 only covenanted to 
pay the debts of defendant No. 2 arising 
after April 1, 1934. The language of the 
agreement in this respect is certainly open 
to doubt. The purchasing company was 
taking over the vendor's business as from 
April 1, 1934, and as from that date, there- 
fore, defendant No. 1 would necessarily be 
liable for the debts of the business, because 
ib was his business, and it is impossible 
to say that an obligation to pay those 
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debts formed part of the consideration for 
the sale, and yet the obligation to pay the 
debis of the vendor is expressed to be 
part of the consideration for the sale. It 
is also to be noticed thatthe obligation to 
discharge the contracts and engagement of 
the vendor is not limited in point of time by 
the terms of the agreement. Taking the 
agreement as a whole, I think it does 
amount to a contract by defendant No. 1 
to pay all the debts and liabilities of de- 
fendant No. 2 in respect of the business 
assigned. Itis,J think, the ordinary type 
of agreement for purchase entered into by 
a company formed to acquire a going-con- 
cern. The questions which then arise are, 
first, whether the plaintiff can sue on this- 
agreement to which he was not a party, 
but under which he took a benefit, and 
secondly, if he can so sue, whether in taking 
judgement against defendant No. 2 he pre- 
cluded himself from proceeding further 
against defendant No. 1. Iwill take tLe 
second point first, and will, for the moment, 
assume thet the plaintiff had a right to sue 
defendant No. 1 under this agreement, If 
that is so, the obligation which he couid 
enforce under the agreement would be the 
cbligation of defendant No. 1 to pay the debt 
of defendant No. 2 tothe plaintiff, and it 
seems to me plain that the moment the 
plaintiff took judgment against defendant 
No. 2, and thereby destroyed the debt of 
defendant No. 2 and merged it in the judg- 
ment, there was nothing left which defen- 
dant No. 1 could be called upon to pay 
under his contract of indemnity with de- 
fendant No. 2. It seems to me that the 
claim (if any) which the plaintiff had 
against defendant No. 1 and defendant 
No. 2 was an alternative claim, analogous 
to the sort of claim which a man may have 
against both principal and agent, and that 
the case falls within the principle of the 
decisions of the House of Lords in Scarf v. 
Jardine (1) and Morel Brothers & Co., Ltd. 
y. Westmoreland (Earl of) (2). I am, 
therefore, of opinion thatthe plaintiff having 
elected to pursue his claims against defend- 
ant No.2 to judgment has abandoned any 
claim be preferred against defendant No. L. 

In that view of the matter it is not 
strictly necessary to consider the first 
question; but as it has been argued, and 
as there is considerable conflict of authority 
on the point, Lthink it desirable to deal 
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with the matter. The question really is 


whether, where A and B enter into a con- 
iract under which A agrees to indemnify 
B against ell his debts, a creditor of B can 
sue A on the contract. The rule of BEng- 
lish Law is clearly established that the only 
persons who can eue upon a contract are 
the parties to that contrect. No doubt 
there are many cases in the books in which 
perscrs who are not in terms parties to a 
contract have been allowed to sue upon it. 
But those cases are based on the view that 
the plaintiff is claiming through a party to 
the contract, that he isin the position of a 
cestui que trust or of a principal suing 
through an agent that under the old. pro- 
cedure Ee could have filed a suit in equity, 
even if he could not have sued at common 
law. Those cases are a recognized excep- 
tion to the general principle that only par- 
ties toa contract can sue uponit. There 
Seems tome to be nothing in the Contract 
Act which suggests that that principle does 
not apply in India. It is true that the 
definition of consideration’ in s. 2, Contract 
Act, gives a wider meaning to that term 
than is accepted in English Law, because 
it includes consideration moving from the 
promisee or any other person. But the facts 
that consideration may move from a third 
party does not involve the proposition that 
a third party may sue upon a contract. 
"The learned trial Judge based his judg- 
ment very largely on Debnarain Dutt v. 
Chunilal Ghose (3). But the facts of that 
case were peculiar, because the plaintiff, 
who was not a party tothe contract sued 
upon, had given up something, which was 
believed to be a charge upon property, to 
the defendant, who had undertaken with 
the other contracting party to pay the debt 
of that party to the plaintiff. Therefore 
there was communication to the plaintiff of 
the contract between the defendant and the 
other party, and the plaintiff had acted 
upon that contract to his detriment by hand- 
ing over something to the defendant, and 


in those circumstances it was held that the. 


plaintiff could maintain an action directly 
against the defendant on the contract to 
which he was not a party. 

The decision seems to be in accordance 
with the authorities, although I am not sure 
that I should be prepared to go as far as 
the learned Chief Justice went in some of 
his observations. Later.cases in the Cal- 
cutta High Court have applied the principle 
underlying’ that case to cases where ‘the 

3) 41 0 137; 20 Ind. Cas. 630; A 129: 
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facis were quite different. In Dwarika 
Nath Ash v, Priyanath Malki (4), the prin- 
cipte of the case in Debnarain Dutt v. 
Chunilal Ghose (3), was applied, although 
the contract on which the plaintiff sued bad 
not been communicated to him, and he had 
not acted uponi<. In the latest case in Calcutta 
Khirodebthart Datta v, Mangobinda Panda 
(5), the Court, after reviewing all the au- 
thorities, English and Indian, came to the 
conclusion that under Indian law any per- 
son who tock a benefit under a contract to 
which he was not a party could sue directly 
upon that contract, and that it was not 
necessary toinvoke the doctrine of trust or 
agency. With all respect to the learned 
Judges who decided that case, I am not 
propared to adopt that view. The decision 
seems lo me to be opposed to the established 
principle and authority, and if the rule is 
to be introduced into this country that any 
person may sue upon a contract if he takes 
a benelit under it, although a stranger to 
such contract, I think that such rule musi 
be introduced by the legislature, and not 
by the Courts. From the point of. view of 
practical convenience there seems to me 
to be quite as much to be said against 
the introduction of such a rule, -as in fav- 
our of it. The reasoning in tne Calcutta 
case is in conflict with a decision of the 
Full Bench of the Madras High Court in 
Subbu Chetti v» Arunachalam Chettiar (6), 
where it was held that a person not a 
party to a contract could not sue upon 
the contract except in the special cases 
there enunciated. I prefer the Madras deci- 
sion’ to the reasoning in Kshirodebihar, 
Datta v. Mangobinda Panda (9). 
Mr. Munshi for the plaintiff argued that 
under the contract between him and de- 
fendant No. 2 the moneys which were pay- 
able to him were not a mere debt, but 
were moneys held in trust for him, and if 
hs could establish that defendant No. 2 
had in-his hands moneys or assets which 
belonged to the plaintiff, and transferred 
those moneys or assets to defendant No. L 
with notice of the trust then no doubt the 
plaintiff could sue defendant No. 1 as cestur 
que trust suing a contructive trustee. But, 
in my opinion, the facts do not establish 
that the moneys were trust moneys. 


941; 27 O L J 483. 
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duposit of Rs. 1,000, under the terms of. 
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. the agreement, could he utilised by defen- 


dant No. 2, and that being so, I think that 


. the obligation to return the deposit was a 
- mere obligation in contract, that is to say, a 
, mere debt; it has been held by this Court in 


Inre Maneckji Petit Manufacturing Co., (7) 


' that a deposit of that nature must be proved 
. for in insolvency, and cannot be claimed as 
` moneys subject to a trust. 


The other sum claimed by the plaintiff, 
namely Rs. 3,649, arose in these circum- 
stances. As I have pointed out, the plain- 


- tiff had to pay, when he ordered goods, the 


market value fixed by defendant No. 2. 


- When the goods were subsequently sold at 


a greater or less price, the plaintiff was cre- 
dited or debited with the balance, and this 
sum of Rs. 3,649 represents moneys which 
had been credited in thatiway to the plaintiff. 


: It seems to me even more difficult to con- 


tend inthe case of these moneys, than in 
the case of the deposit of Rs. 1,000, that 
they constitute anything but a mere debt. 


“In my opinion both sums constitute a mere 


debt. Mr. Munshi also desired to argue that 
on the correspondence which took place be- 


' fore action between the plaintiff and defen- 


dant No. 1, in which defendant No. 1 sent 
the account to the plaintiff and acknow- 
ledged the amount due, there arose an im- 
plied contract on the part of defendant 
Ne. l to pay the amount. But that case has 
not been pleaded, and we cannot therefore 
go into it. Nor, as I have said, is any case 
of estoppel pleaded. The only case in.this 
alleged right of the plaintiff to sue defen- 
dant No. 1 direct for the debt under the con- 
tract between the two defendants. Jo my 
opinion, for the reasons which I have given 
that right never existed, and if it ever 


_ did exist, it was lost when the plaintiff 


signed judgment against defendant No. 2. 


“For those reasons, I think, the appeal must 


be allowed with costs throughout. Charging 
order obtained by plaintiff vacated. 

; Rangnekar, J.—The suit which has given 
rise to this appeal was brought by the res- 
pondent (the plaintiff) against the appel- 
lants, defendant No. 1 and one Isbwardas 
Ramchand, defendant No. 2. The material 
facts were that prior to May 1934, defend- 
dant No. 2 was carrying on business in 
kerosene and petroleum in the name and 
style of the National Petroleum Company. 
On April 22, 1933, he appòinted the plain- 
tiff as his selling agent in the territory of 


- Outch under an agreement, Ex. D. Under 


the agreement the plaintiff had deposited 
(T; 34 Bem. L R 798; 140 Ind. Cas, 814; AI R 1932 
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a sum of Rs. 1,099 with defendant No. 2 ag 
security for the performance of his obliga- 
tions under the agreement. As the result 
of dealings between them a sum of Rs. 3,649 
became due to the plaintiff hv defendant 
No. 2in December 1933. In May 1934, the 
appellant company was formed and a cer- 
tifeate was issued bv the Registrar of Gom- 
panies on July 17, 1934, and the company 
then became entitled to commence business. 
The main object of the company was to 
take over the business of defendant No. 2 
as a going-concern. On June 5, 1934, an 
agreement was entered into between the ap- 
pellants and defendant No. 2 by which the 
appellants took over the assets and liabi- 
lities of defendant No. 2 as from April 1, 
1934. In June 1934, the plaintiff gave notice 
terminating the agency agreement, and in 
August 1934, he made a demand on defen- 
dant No. 1 for the payment of two sums, 
Rs. 3,649 in respect of the dealings bet- 
weet him and defendant No. 2, and 
Rs. 1,000, the amount deposited with defen- 
dant No. 2. Some correspondence took place 
and thereafter the plaintiff drew certain 
bills of exchange in respect of these two 
sums, which were not honoured by the ap- 
pellants. He then filed this suit as a sum- 
mary suit. Defendant No. 2 applied for 
leave to defend the snit, which was granted 
on his depositing Rs. 3,500 within two 
weeks: but as he failed to deposit the 
amount, anex parte decree for the amount 
claimed by the plaintiff was made against 
him. Defendant No. 1, the appellants, were 
given unconditional leave to defend. 

The suit came on for hearing before 
Chitre, J. The appellants contended that 
there was no cause of action as against 
them. This contention was negatived by 
the learned Judge, who held that having 
regard tothe agreement of June, 1934, 
between the appellants and defendant No. 2, 
an obligation in the nature of a trust 
arose in equity, the plaintiff was a bene- 
ficiary under that trust, and was there- 
fore, entitled to maintain the suit against 
the appellants, although he was, not a 
pattyto the contract between the appel- 
lants and defendant No. 2. Sir Jamshed 
Kanga on behalf of the appellants has taken 
three points. The first is that under the 
agreement the appellants became liable to 
discharge the debts of defendant No. 2 as 
from April 1, 1934, and as the liability in 
the suit was incurred in December, 1933, 
when the company was not in existence, 
the appellants were not bound to satisfy 
it. The next contention is that the plain- 


342 
tiff's remedy against the defendants was 
in the alternative, and he having obtained 
a decree against defendant No. 2,the suit 
against the appellants was barred. Tle 
last point urged by the learned Counsel is 
that the liability, if any, of the appellants 
was not in trust, but in a contract as bet- 
ween a creditor anda debtor, and it was 
wrong, therefore to hold that an obliga- 
tion in the nature of a trast arose in the 
circumstances of this case. Before pro- 
ceeding to discuss these contentions, it 
would be convenient to refer briefly to 
the two material agreements on which the 
respective contentions of the parties be- 
fore us are founded. The first agreement 
whieh is between the plaintiff and defen- 
dant No. 2, is dated April 22, 1933. By 
‘el. 3 of that agreement the selling agent 
agreed to indent for goods required by him 
and to pay to defendant No. 2 against rail- 
way receipts or shipping documents, the 
market value of such gcods despatched by 
the company. 

Clause 10 provided that the selling agent 
should sell the goods at a price which was 
not to be under or above the rates fixed by 
defendant No. 2. Clause 15 related to 
the deposit of Rs. 1,000. It provided that 
this sum was to be deposited with defen- 
dant No. 2 firm as security for the due per- 
formance of the terms of the agreement, and 
the deposit was to be returned to the selling 
agent on the termination of the agreement 
and after his liabilities had been fully satis- 
fied. In the meanwhile if it was madein cash 
it wasto carry interest at 6 per cent. but 
if in Government Securities, then the actual 
interest accrued thereon was to be credited 
to the selling agent. Then the clause pro- 


vided that defendant No. 2 shall be entitled ` 


to utilise and usethe deposit whether in 
cash or in Government Securities. Now 
although the agreement provided that the 
selling agent should pay to the firm the 
approximate value of the goods indented 
by him as against the railway receipts sent 
to him, in practice it appears the plaintiff 
used to send moneys on account to the firm 
sometimes much in excess of the market 
value of the goods actually sent to him at 
the time. The moneys so sent by him were 
credited to him in his account, and when 
the goods were despatched to him for sale, 
and sold, the price realised was debited, 
and interest was allowed on both sides of 
‘the account, both on the value of the goods 
as well as on the moneys advanced by the 
plaintiff. The second important agreement 
is dated June 5, 1934, which was between 
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defendant No. 2 firm and the appellants. It 
was in the nature of the usual preliminary 
contract by which a company takes cver 
a business asa going-concern. The mate- 
rial provisions ofthat agreement are these. 
Clause 1 says: 

“It is hereby agreed that the vendor shall sell, 
assign, transfer and hand over and the Ccmpany 
will purchase and take over the entire concern 
the National Petrolem Company together with the 
goodwill of the said business in continuation of the 
vendor's firm and in succession thereto.” 

‘By cl. 4it was agreed that all the book 
debts and other debts and outstandings due 
to the vendor in connection with the said 
business and thesecurities therefor, should 
also be taken over by the company. By 
cl. 5 it was agreed that the full benefit 
of all contracts, agency agreements and 
other engagements to which the vendor was 
entitled should similarly be taken over. 
Clause 6 related to the transfer of the cash 
in hand and the securities from the selling 
agents and cash deposits from the selling 
agents and all bills and notes of the vendor 
to the company. Then the consideration 
was set out, viz, Rs. 28,43,510, which con- 
sisted partly of cash, partly of shares in the 
newy-formed defendant No. 1 company 
and partly as provided in the following 
important clause which isin these terms: 

“As the residue of the consideration for the said 
sale the company shall undertake to pay, satisfy 
and discharge and fulfil all the debts and liabilities 
so far as the Calcutta business is concerned from 
March 1, 1934, and so far as Bombay business is 
concerned from April 1, 1934, contracts and engage- 
ments of the vendor including costs, charges, ex- 


penses, etc., incidental andin relation tothe said. 


business and shall indemnify him against all pro- 
ceedings, claims and demands in respect thereof.” 
It ison this clause that Sir Jamshed rea'ise 
in support of his first contention. Now as 
the clauses to which I have referred stand, 
the contention is not without force, and 
if the agreement had to be construed 
literally then it does appear that the appel- 
lants undertook the lability to discharge 
the debts of the firm from April 1, 1934. 
But itis clear on the record that the ap- 
pellants took over the whole of the liabilities 
from April 1, 1934, and the business then 
belonged tothem, and all debts which would 
come into existence since then would be 
the debts of the company. Now the clause 
says that the liability to discharge these 
debts was to be undertaken as part of the 
consideration for the sale of the business. 
To accept the learned Counsel's argument 
would lead to this absurdity that that liabi- 


“ 
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lity ofthe company to pay its own debts © 


was part of the consideration for the sale 
by defendant No. 2 of his business to the 
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company. Clearly there can be no consi- 
deration for such an undertaking. It 
seems tome, therefore, reading the agree- 
ment as a whole, that the parties really in- 
tended that the plaintiffs should under- 
take to discharge the liabilities of the firm 
whenever they were incurred, but upto 
April 1, 1934, when they became the owners 
of the business, and I think the learned 
Judge was right in construing the agree- 
ment in that way. 

Coming now to the second contention 
raised on behalf of the appellants, the 
question is what really isthe nature of the 
liability, if any, of the appellants in the 
circumstances of the case? Was the claim 
against the defendants jointly, severally 
or in the alternative ? The appellants say 
that the remedy was alternative. The res- 
pondent says that it was joint or several 
and that the taking of the decree against 
one of the co-promisors would not bar a 
suit against the other co-promisor. It is 
clear on the English authorities that if the 
claim was joint, then only a judgment 
against defendant No. 2 would bar the suit 
against the appellants. It makes no differ- 
ence whether the claim was several or in 
the alternative [see judgment of Oollins, 
M. R. in Moral Brothers & Co., Ltd. v. West- 
moreland (Earl of) (8)}.] 

Section 43, Contract Act, deals with this 
matter. It isin these terms : 

“When two or more parsons make a joint promise, 
the promisee may inthe absence of express agree- 
ment to the contrary, compel any one or more of 


such joint promisors to perform the whole of the 
promise,” 


Then it provides for the right of contri- 
bution with which we have nothing to do 
in the case. Now itis well established hy 
decisions of the [udian High Courts that 
the sections ofthe Contract Act beginning 
with s. 43 make all joint contracts joint and 
several, It is not necessary to refer to these 
decisions. The effect ofs. 43 is that it is 
open toa promisee to enforce the contract 
either against one or some or all of the joint 
promisors. In this respect it is clear that 
‘the section marks a wide departure from 
the rules of the common law in England. 
According tothe English Law the rule is 
that joint contractors must be sued jointly 
in respect of a breach of the contract, and 
if only one of the joint promisors, is sued, 
it is open to him to plead that the co-pro- 
misors should also be joint in the suit. It 
follows from this that ina ecaseof a joint 
promise each one of the promisors is liable 


Ta (1903)1 K B 64; 73 L J KB 93; 72LJKB 
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forthe wsole debt. Under this section» 
howeve;, as {have pointed out, it is open 
to the promisee to elect to sue either the 
one or the other or all the joint promisors. 
So far, there does not seem to be any dis- 
pute atall. All the decisions that I know 
of have accepted this position. There is, 
however, considerable diversity of opinion 
as to whether a judgment obtained against 
one or some of the joint promisors isa bar 
to an action onthe same contract against 
the others. The question is whether the 
rule in King v. Hoare (9),and Kendall v. 
Hamilton (10), that a judgment recovered 
against one of two or more joint debtors is a 
bar to an action against the other, applies 
in this country. The Allahabad, Madras, 
and latterly, the Patna High Courts, have 
held that the rule does not, having regard 
to the underlying principle of s. 43 and 
s. 44, Contract Act. The Caleutta High 
Court says that the rule still applies in this 
couniry. As far as our High Court is con- 
cerned, it started with assuming that the 
rule does apply. The leading case on the 
subject is the case in Muhammad Askari 
v. Radha Ram Singh (11). In that case it 
was held by Strachey, C. J. that a decree ob- 
tained against a joint promisor is not a 
bar toa suit against other joint promisors. 
It ig not necessary, in view of the conten- 
tions raised before us, to refer to the 
decisions of the Calcutta or the Bombay 
High Court, which seem to take a differ- 
ent view. These decisions, however, it may 
be pointed out, are criticised by the learn- 
ed authors, Pollock and Mulla, in their 
Commentary tos. 43, Contract Act, and 
on this question they observe as follows 
(Edn. 6, p. 295): 

“We think it the better opinion that the enact- 
ment should be carried out to its natural con- 
sequences, and that, notwithstanding the English 
authorities founded on a different substantive rule, 
such a judgment, remaining unsatisfied, ought 
not, in British India, to be held a bar toa sub- 


sequent action against the other promiser or pro- 
misors.”’ 


No doubt the point is open, and it is 
not necessary forme to express any defi- 
nite opinion on it, butsince the question 
has been argued, I am inclined, as at pre- 
sent advised, to think that the reasoning 
of Strachey, ©. J. has considerable force 
in it, and the criticism of the learned 
commentators onthe decisions taking the 
opposite view is justified. And I say so 

(9) (1844) 13M & W 49; 14 LJ Ex.29°2 DL 
382; 153 E R 206; 8 Jur, 1127, 

(10) (1879) 4A O 504; 48 LJ © P 705; 3 CPD 


403. 
(11) 22 A 307; A W N 1900, 73, 
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with all respect to the learned Judges who 
have taken a different view. It seems to 
me that the underlying principle ofs. 4t 
also lends support to the conclusion to 
which the learned Chief Justice came 
in that case. The nature of the alterna- 
tive claim is illustrated by s. 233, Con- 
tract Act, from which it appears that 
where the agent is personally liable. a 
person dealing with him may hold either 
him or his principal or both of them lia- 
ble. The same principle applies in Eng- 
lish Law. Similarly, s. 234 is a good 
illustration of what an alternative remedy 
really means. Liability in this case is not 
at all joint, but isin the alternative, and 
if the plaintiff chooses to sue the agent 
who has contracted in his own name to 
judgment, he cannot subsequently bring 
an action against the principal, and as the 
Privy Council have pointed out in 
Somasundaram v. Subramanian (12), even 
if the judgment against the agent 
remains unsatisfied. The question then 
je, what is the nature of the liability in 
this case? Mr. Munshi argues that this is 
a case of a joint liability. It is difficult, 
in my opinion, to accept the contention 
in view of the facts of this case. The 
liability of defennant No. 2 came into 
existence under their agreement of 1933. 
The liability, if any, of the appellants 
came into existence in virtue of their 
agreement with defendant No. 2 made in 
June 1934. It is difficult to see, therefore, 
how the liability of defendants Nos. 1 and 2 
is a- joint liability. Nor can it be a 
several liability for the simple reason that 
the contract which defendant No. J] made 
was withdefendant No. 2 and not with the 
plaintiff. Mr. Munshi, therefore, was driven 
to argue that this is a case of an implied 
promise 10 pay, and that implied promise 
to pay came into existence by reason of 
the conduct or representations made by the 
appellants when the company was formed 
and after ib was formed. No doubt, if this 
case had been pleaded and established, as 
Sir Jamshed Kanga has conceded, the posi- 
tion might have been different. The 
plaint, however, clearly shows that the 
claim isnot founded upon an implied pro- 
mise to pay given by the appellants, but 
the claim is founded upon an equity aris- 
ing under the appellants’ contract with 
defendant No. 2 and in virtue of the fact 
that the appellants had taken over the 
liability to discharge the obligations of 
12) A I R 1926 P © 136; 99 Ind, ; ; 
WN; 40WNLBLWIGEO 7 POM 
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defendant No. 2. There is nothing in the 
whole of the claim to suggest that any 
representations were made by defendant 
No. 1 whereby they led the plaintiff to 
adopt a particular course of conduct to his 
prejudice. There is no case of estoppel, 
there isno case of an implied promise to 
pay. It seems to me the claim really was 
in the alternative. The plaintiff's case is 
that by virtue of the contract of 1933 de- 
fendant No. 2 are Hable to pay the 
amounis to him, and by virtue of the agree- 
ment between defendant No. 2 and de- 
fendant No. 1 made in 1934, defendant No. 1 
are liable, as they on hehalf of defendant 
No. 2 agreed to pay the debt which was 
due by the latter. That is the very highest 
at which the case can be put, if it rested 
on contract. 

That clearly is a case which comes very 
near to the case referred to in s. 233, 
Contract Act, and if so, the case is clearly 
one of election and if the promisee chooses 
to proceed against one of the co-promisors 
and obtains a judgment, then it is clear 
that he has no right to proceed against the 
other co-contractors or co-promisors, and the 
case, in my opinion, falls within the’principie 
of the decision in Scarf v. Jardine (1) 
and Morel Brothers & Co, Ltd, Vv. 
Westmoreland (Earl of) (2). In that view, 
I think the plaintiff's suit as against the 
appellants must fail. I may mention here 
that it is clear from the facts,. and it was 
also conceded, that there is no case of no+ 
vatioin this case. 

This brings me now to the third con- 
tention raised by Sir Jamshed Kanga. It 
resolves itself into this, that the plaintiff 
who is a stranger to the contract, cannot 
enforce the contract even though it may 
have been made for his benefit. The answer 
made by the respondent is that having 
regard to the agreement of 1934 between 
the appellants and defendant No. 2, a trust 
arises, and that being so, he as beneficiary, 
ig entitled to enforce the contract even 
though he was not a party to It. 
Mr. Munshi puts his case in this way. He 
says that the sum of Rs. 1,000 clearly was 
earmarked and was a deposit, and, there- 
fore, held by defendant No. Qin trust for 
the plaintiff, and the appellants having 
taken over thatsum with notice of the trust, 
he is entitled to follow that sum m, their 
hands, and, therefore, to maintain this suit 
as against them fer the recoverv of that 
stm. As regards the other sum of Rs. 3,649, 
his argument is that that also was in the 
nature of a deposit, having regard to the 
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course of dealings between the parties and 
a similar cbligation in equity would arise 
against the appellants as in the case of the 
deposit of Rs. 1,000. In English Law con- 
sideration has to move from the promisee, 
and it is’ well-established there that a 
stranger to the consideration cannot sue 
on the contract, unless it is made on his 
behalf by an agent ora trustee. In In re 
Empress Engineering Co. (13), Jessel, M. R. 
observed as follows (p. 129*): 

“Supposing, however, that there was, it is then 
contended that a mere contract between two"parties 
that one of them shall pay a certain sum toa third 
person not a party to the contract, will make that 
third person a cestui que trust. As a general rule 
that will not be so. A mere agreement between 
A and B that B shall pay C (an agreement to which 
C is not a party either directly or indirectly) will 
not prevent A and B from coming to a new agree- 
ment the next day releasing the old one. If C 
were cestui que trust, it would have that effect, Y 
am far from saying that there may not be agree- 
ments which may make Ca cestui que trust.” 


Dunlop Pneumatic Tyre Co., Lid. v. Self- 
ridge &Co., Lid. (14) is also an authority for 
both these propositions. In that case 
Viscount Haldane, L. O., observes as follows 


(p. 8537): 
“My Lords, in the Law of England certain prin- 


Giples are fundamental. One is that only a person 
who is a party to a contract can sueonit, Our 
law knows nothing of a jus quaesitum tertio arising 
by way of contract. Such a right may be conferred 
by way of property, as for example, under a trust, 
but it cannot be conferred ona stranger tos con- 
tract as a right to enforce the contract in personam 
A second principle is that if a person with whom 
a contract not under seal has been made isto be 
able to enforce it, consideration must have been 
given by him to the promisor or to some other person 
at the promisor’s request.” 


Another equally well-established prin- 
ciple is that there must be privity of con- 
tract for a right of action. The Indian 
Law, however, differs from this rule of the 
English Law as to the necessity of con- 
sideration moving from the promisee. The 
definition of consideration in s. 2, Contract 
Act, is much wider, according to which, 
consideration may move from a third party. 
But, in my opinion, in spite of the decisions 
to the contrary, to some of which we have 
been referred, the other proposition still 
remains good in Indian Law, and a person 
not a party tothe contract is not entitled 
to maintain an action for breach of that 
contract, and that seems to me to be clear 
‘from s. 2, Contract: Act itself read as a 


„Q9 Q880) 16 Ch. D 125; 43 L T 742; 29W R 


(14) (1915) A C 847; 81 LJK B 1680; 113L T 386; 
31T L R 399; 59 S 5439, 
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whole and in particular the sub-els. (a`, (b) 
and (e). The whole scheme of the section 
is that a promise comes into existence when 
one person signifies to another his willing- 
ness to door abstain from doing anything 
and ihe other person signifies his assent 


` thereto, the person making the proposal is 


the promisor. The person accepting the 
proposal is the promisee, and every promise 
and every set of promises, forming the 
consideration for each other, is an agree- 
ment between those two persons. In my 
Opinion it is wrong to say that there is no 
provision in Indian Law in support of this 
principle, which has been well-established 
in England from very old times. Now in 
England, since the decision in Tweddle v. 
Atkinson (15), the doctrine of constructive 
consideration enunciated by cases like 
Dutton v. Poole (16), has gone by the board 
and itis settled law that [a stranger to 
a contract cannot sue. 3 

But, as I have just pointed out, there 
are two exceptions made t» this general 
rule. The first exception is where the 
contract is made by a trustee for the 
benefit of a beneficiary, in other words, 
where there is a case of trust, and tke 
other exception is where by acknowledg- 
ment or part payment or by estoppel 
privity may be established as a ground of 
agency. These two exceptions fare also 
recognized by the decisions in this country. 
The Privy Council decision in Khawaja 
Muhammad Khan v. Husaini Begam (17), 
is relied upon as making a third exception. 
I do not think so. The underlying princi- 
ple of that deci3ion is that where a con- 
tract between A and B is intended to 
secure 2 benefit to C asa ezstut que trust, 
C may suein his own right to enforce 
the trast. This case was followed by the 
Caleutta High Courtin Debnarain Dutt v. 
Chunilal Ghose (3), on which Mr. Munshi 
relies and on which the learned Judge 
also relied in support of the conclusion to 
which he came. In that case A advanced 
Rs. 300to B on the security of a pattah 
relating to immovable property and de- 
posited by him with A. B executed a 
registered instrument of transfer of all his 
property to C for a sum of Rs. 2.000. 
This sum of Rs. 2,000 was not all paid in 

(15) (1861) 1 B & S 393; 30 L JQ B265;8 Jur. (N s) 
332; 4 L T 468; 9 W R 781. 

(16) (1678) 2 Lev 210; 1 Freen KB 471: T Jo. 109: 1 
Ment TH 3 Keb. 786; 814, 839, 836 T Raym 302; 89 

(17) 32 A 410; 7 Ind. Cas. 237; 37 I A 152: 11 OW N 
865: 7 A L J 871; (1910) M W N 313; 8 M'L T147: 19 
C LJ 205; 12 Bum. L R638; 20MLJ 614 (P O, ~ 
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cash, but there was 2 provision and de- 
claration in the kabala that out of this 
consideration money of Rs. 2,000, a sum 
of Rs. 300 due to A should be paid 
by C. A sued C for Rs. 300, basing his 
Claim on the kabala. It was found that 


there was no agreement between A and C,- 


nor was there a novatio, but on that very 
day on which the kabala was executed, C 
acknowledged the obligation to pay 
Rs. 300 to A, that the acknowledgment 
was communicated to and accepted by A, 
and that asa result of this, the patta, 
which was believed by the parties as con- 
stituting a charge, was handed over by A 
to C. Upon these facts it was quite clear 
that the decision to which the learned 
Chief Justice came was perfectly correct, 
and well within the principles to which I 
have referred. There are, however, cer- 
tain observations in the decision of the 
eminent Chief Justice, which, with all 
sincere respect tohim, seem tome to go 
much beyond the facts of the case, and 
with which, in my humble opinion, it is 
difficult to agree. 

This decision, in my cpinion, has gone 
the farthest limit as regards the right of 
suit in e-ntract. Another exception to this 
well-established} rule which the Courts 
have accepted is ihe case of a family settle- 
ment, where there is a provision for pay- 
ment of maintenance or marriage expenses 
‘for the benefit of the female or minor 
members of the family. This, however, 
clearly falls witbin the limits of the rule in 
Dutton v. Poole (17). The learned Counsel for 


the respondent also relies on Khirodbehari ° 


Datta v. Mangobinda Panda (5). In that 
case it was held that there was nothing 
‘in the Indian Contract Act which prevent- 
ed aslranger toa contract from suing on 
it if it was for his benefit, even though the 
circumstances did not bring into existence 
an obligation in the nature of a trust in his 
favour. It was said in that case that the 
definition of ‘consideration’ in the Indian 
Contret Act is much wider than the defni- 
tion in England, and that in British India, 
the aim should be to do complete justice in 
one suit, and therefore, the rights of the 
parties should be determined according 
to general principles of “justice, equity and 
good conscience.” 

This decision in my opinion has gone 
even beyond Debnarain Dutt v. Chunilal 
Ghose (3), and it broadly lays down that 
on general principles of justice, eqnily 
and good conscience, a contract between A 
and B may be enforced hy C il there is 
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a provision in the contract for the 
benefit of C whether, there is a trust or 
not. It was pointed out by their Lordships 
of the Privy Council in the well-known case 
in Waghela Rajsanji v. Sheikh Masluddin 
(18), that the words “justice, equity and 
good conscience” mean nothing more than 
the rules of English Law so far far as 
they are applicable to Indian Society and 
circumstances in this country. Since then 
the Courts in this country have invoked 
the aid of these words in cases where there 
is nospecific provision ofthe lawin this. 
country applicable tothe facts of a case. I 
have said above that there are ample in- 
dications in s. 2, Contract Act, to take the 
view that the legislature in this country. 
also has accepted the  well-establish- 
ed principle that a stranger to the 
contract has no right of action to enforce 
it. With the utmost respect to the learned 
Judges, therefore, Ihave no hesitation in 
dissenting from that judgment. It seems 
to me to be contrary to all recognised de- 
cisions in English Law as well asto all 
modern decisions in Madras and other 
High Courts, and also to the decision of 
their Lordships of the Privy Council in 
Jamna Das v. Ram Autir Pande. (19). 
See Subbu Chetti v. Arunachalam Chet- 
ttar (6). 

These then being the principles, the 
question is whether an obligation in the 
nature of a trust arises in this case, as 
the learned trial Judge has held, and 
whether the plaintiff is a cestut yue trust. 
As regards the frst sum, undoubtedly 
the clause inthe agreement between the 
parties shows that it was a deposit, but it 
also shows that it was deposited as a secu- 
rity for the performance of the services 
which the plaintiff had to render under the 
agreement. [t further shows that the moneys 
were not earmarked, and thatit was open 
to defendant No.2to mix them up with 
their own moneys and use them, and if they 
used them, they were liable to pay interest 
as in ths ordinary case of a deposit in a 
bank. It was held in G.K. Malvankar v. 
Credit Bank, India, Ltd. (20), by Scott, C. J., 
that in sucha case where a deposit is 
made byan employee as a guarantee for 
the faithful services under his agreement 
of employment, it constituted a mere debt 


8) 11 B 551; 14 I A 89; 11 Ind. Jur. 315; 5 Sar. 16 


(19; 34 463,13 Ind. Cas. 304; 891 A7;160WN 
97;11IMLT6;9 ALJ 37;(1912) MW N32; 150 L 
J 68; 14 Bom. LR 1; 21M LJ 1158 (P 0) 

(20) 16 Bom. L R 733; 27 Ind, Oas. 343; A IR 1914 
Bom, 118, ae ; 
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from the employerto the employee which 
had to be re-paid on the termination of the 
service and in accordance with the contract. 
This case was followed by B.J. Wadia, J. 
in In re Maneckji Petit Manufacturing Co. 
(7). As regards the other sum of Rs. 3,649, 
there is no clauseinthe agreement which 
shows that the moneys paid in by the 
plaintiff in respect of the goods supplied 
or to be supplied to him were to be held 
as deposit by defendant No. 2. But Mr. 
Munshi relies upon the course of dealings, 
which, in my opinion, does not establish 
that these moneys were a deposit. It seems 
to me that these moneys were paid on 
account of the value of the goods which de- 
fendant No. 2 were to entrust to the 
plaintiff for sale in COutch, which was a 
foreign territory, and an account in res- 
pect of that was to be made up on the 
realisation of the sale proceeds of the 
goods so entrusted andthe balance due to or 
from either party was brought into account 
from time totime. In my opinion, there- 
fore, that sum also wasa debt on the ter- 
mination of the agency due by defendant 
No. 2 to the plaintiff. Having regard to the 
clauses of the sgreement of 1934, to which 
I have referred, which is more than an 
agreement to take over a golng-concern, 
the effect of the agreement is not tomake 
all selling agents beneficiaries or to create 
a trust in their favour, or to make all 
the creditors of defendant No.2 beneficiaries. 
The clause in the agreement on which 
Mr. Munshi relies is the usual clause one 
finds in preliminary agreements whereby 
a company which is about to be incor- 
porated undertakes to pay the debts of 
the vendor and to indemnify the vendor 
against the same. I think, therefore, the 
` circumstances do notestablish a case of 
trust, or even of fiduciary relationship bet- 
ween the parties. 

Mr. Munshi has relied upon s. 94, Trusts 
Act. The obvious answer to the point is that 
in the case provided for by that section, 
the person who comes into possession of 
the property gives no consideration for it, 
and he certainly holds it in a fiduciary 
capacity. In this case the company gave 
consideration for taking over the assets as 
well asthe liabilities. That being so, the 
case does not come within s. 94, Trusts Act. 
I agree, therefore, that the appeal must be 
allowed with costs throughout. 


N. ; Appeal allowed. 
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‘Practice —Privy Councit—Concurrent findings will 
not be disturbed—Pleadings—Plaintiff claiming 
share in entire estate—No occasion to separate an- 
cestral from self-acquired properties, tn list—Occa- 
sion occurring—Plaintiff should be allowed to do tt— 
Hindu Law—Impartible estate—Acquisition—Holder 
acquiring property and intentionally incorporating 
with estate — Succession devolves on single heir— 
Maintenance—Village granted to junior member for 
maintenance ~ Grant is resumable—Grantce has abso- 
lute right of transfer during  lifetvme—Interest 
granted is not impartible—Merger with impartible 
estate—Intention. 

Their Lordships ofthe Privy Council will not be 
prepared to depart from their usual practice of not 
disturbing concurrent findings supported by evidence 
on issues of fact recorded by the Courts in India. [p. 
348, col, 2.] ; 

The plaintiffs claimed a share under the Hindu 
Law inthe entire estate and had no occasion to 
soparate in their plaint the ancestral estate from the 
self-acquired properties. It was only after the re- 
mand by the High Court that it became necessary 
to specify the latter: 

Held, that the plaintiff should be allowed to specify 
the self-acquired properties from the list. 

The rule is firmly established that if any property 
acquired by the holder of an impartible estate is 
infentionally incorporated by him with the estate, 
it would not be governed bythe ordinary rule of 
inheritance but would devolve on a single heir, [p, 
319, col. 2.] 


A village granted to a junior member in lieu of 
maintenance is resumable on failure of his male line, 
but until that event takes place, the grantor has no 
interest in the property. The grantee is the absolute 
owner thereof, and has an unrestricted power of 
transfer. If a transfer is made, the transferee holds 
the property as afull proprietor, and the grantor has 
no right to interfere with him until the extinction 
of the male line of the grantee. When that incident 
takes place, the tenure of the grantee comesto an 
end, and the property reverts to the grantor. [p. 319, 
col. 2; p. 350, col. 1 


The interest of the khorposhdar in the land grant- 
ed tohim for maintenance is not an impartible 
estate, and the purchaser of that estate steps into the 
shoes of the khorposhdar and holds it as a partible 
property subject to the ordinary rule of succession. 
There is no warrant fur the proposition that the mere 
fact of the purchase having been made by the holder 
of the ancestral estate causes a merger of his self- 
acquisition in that estate. Norcan merger be estab- 
lished on the -doctrine of justice, equity and good 
conscience. Even in cases where a lesser interest 
vests in a person who holds the greater interest, 
merger would depend upon the intention of that per- 
sm. If no intention is expressed or im plied, or the 
party is incapable of expressing his intention, the 


‘Court has to consider what is beneficia] to him, |p. 


350, col 1.] 
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Messrs. L. D-Gruyther, K. C. 

W. Wallach, for the Respondents. 

Sir Shadi Lal—The dispute in this 
appeal relates to the succession to an estate, 
situate in the Province of Behar, which is 
known as the Dhanwar Estate. The succes- 
sion epened on the death of Ran Bahadur 
Narain Deo, which took place on October 6, 
- 1900. He left surviving him, two sons, 
Ishwari Prasad Narain Deo and Harihar 
‘Prasad Narain Deo. It appears that the 
` Court of Wards had taken possession of the 
_ estate in the life-time of the deceased, but 
released it after his death to his elder son 

‘Ishwari Prasad. 
'. The suit was commenced in 1917 by the 
. younger son for a partition of .the estate, 
_and subsequently his sons and other persons 
were added as plaintiffs. The claim was 
' resisted on the ground that the estate was 
impartible, and that the succession to it 
‘was governed by the 
primogeniture. It was pleaded that the 
plaintiff, Harihar Prasad, being a junior 
member of the family, was entitled, not to a 
. Share in the estate, but only to maintenance. 
The Courts below, the Subordinate Judge, 
who tried the suit, and ihe High Court at 
Patna, who heard the appeal from his judg- 
- ment, have upheld this plea; and the princi- 
pal question for Cetermination is whether 
the estate descends according to tue rule of 
lineal primogeniture. 

Now, the Dhanwar Jistate is an estate of 
considerable age, and, apart from the 
traditions which rest upon doubtful material, 
there is abundant documentary evidence to 
“show that in the first half of the 18th century, 
it consisted, not only of 17 nankar (revenue- 
_ free) villages and 53 .khalsa (revenue pay- 
ing) villages, but alsoof other territories. 
- The estate was, at that time known as Par- 
‘ gunneh Khargdiha and was held by Mode 
' Narain, an ancestor of Ran Bahadur. Mode 
Narain was evicted in 1752 by one Kamdar 
Khan, who was succeeded by his son Ekbal 
Ali Khan. In 1774, Ekbal Ali Khan rebelled 
against the East India Company, who had 
‘acquired the diwany of the Province of 
Behar, with the result that he lost the estate 
by forfeiture. Mode Narain’s grandson, 
 Girwar Narain, had helped the Company in 
suppressing the rebellion; and he was 
fewarded in 1775 with the grant of 17 
-nankar villages. In 1805, one khalsa 
village, Mandhirkha, was settled with him; 
and this was followed in 1810 by the settle- 
-mènt of other khalsa villages, 52 in number. 


and 


rule of lineal | 
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These villages (both nankar and khalsa) 


formed part of the estale, which had des- 
cended to Mode Narain from his ancestors, 
E which he was expelled by force in 
1752. ps 
The pedigree table of the family which is 
notin dispute, shows that Girwar Narain 
had a younger brother Sobh Narain; but all 


the villages were granted tothe elder bro- 
‘ther, who provided only maintenance for his 
younger brother. 


After Qirwar Narain's death, the ‘whole of 
the estate, comprising seventy villages, 
devolved upon his elder son Khem Narain, 


and upon the latter's death descended to his 
“son Ran Bahadur. It appears that during 
Ren Bahadur’s tenure several immovable - 


properties were purchased out of the income 
which accrued from the ancestral estate, 
and it is a malter for consideration whether 
the properties so acquired are governed by 
the same rule of succession as is applicable 
to the ancestral estate. 

The Courts below have discussed the 
evidence in detail and reached the conclu- 
sion that the ancestral estate is impartible, 
and that its devolution is governed by a 


family custom under which it passes to a 


single heir according tothe rule of primo- 
genilure. The learned Judges of the High 
Cow t, in ec nizurrence with the Subordinate 
Judge, hid thatthe following facts have 
been established:— 

(1) The estate, prior to 1752, partcok of 
the nature of a Raj and descended toa 
single heir in accordance with the rule of 
lineal primogeniture. 

(2, The same incidents of impartibility 
and descent to a single heir continued after 
ihe grant made by the Eest India Company 
to Girwar Narain. ; 

(3) The junior members of the family 
received only maintenance out of the estate. 
They did not assert their right to a share in 
the estate, or if seme of them asserted that 
right, they failed in their attempt. 

These Gonclusions are supported by evi- 
dence, and their Lordships are not prepared 
to depart from their usual practice of not dis- 
turbing concurrent findings on issues of fact 
recorded by the Courts in India. It is clear 
that these findings fully establish the 
custom of primogeniture invoked by the de- 
fendants. In view of this custom the plain- 


„tiffs claim to a share in the ancestral estate 


must fail, 
There remains, however, the question of 
whether they are entitled toa share in-the 
properties acquired by Ran Bahadur. In 
the plaint they asked for a partition of the 
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entire estate left by him and considered it 


uunecessary to make any dislinction bet-. 


ween the ancestral estate and the self- 
acquired properties. Tke irial Judge dis- 
missed the suit in toto, but the High Court, 
while holding that the custom proved by the 
defendants operated as a bar to their claim 
quoad the ancestral estate, remitted the case 
to the Subordinate Judge for the deter- 
mination of their right to succeed to the 
self-acquired properties. The Subordinate 
Judge, thereupon, directed the plaintiffs to 
submit alist of the properties, which, ac- 
cording to them, were acquired during the 
time of Ran Bahadur. He, however, re- 
fused to allow them to include in that 
list any of the villages enumerated in lists 
A' and B which they had filed with their 
plaint, on the ground that both those lists 
mentioned only the ancestral estate, and did 
not include any self-acquisitions. This 
view of the learned Judge was affirmed by 
the High Court. 

Their Lordships do not think that the 
plaintiffs should be debarred from proving 
that there are some properties in those lists 
which were acquired in tke lifetime of Ran 
Bahadur. List A comprises nan kar villages, 
and list B enumerates the khalsa villages 
but there is no warrant for the assumption 
that all of them are ancestral. As stated 
already, the plaintiffs claimed a share 
under the Hindu Law in the entire estate 
of Ran Bahadur, and had no o2casion to 
separate in their plaint the ancestral estate 
from the self-acquired properties. It was 
only after the remand by the High Court 
that it became necessary to specify the 
latter. Itis possible that all the villages 
described in the lists are ancestral, but 
there is no reason why the plaintiffs should 
not be given an opportunity to assert and 
prove their claim. 

Their Lordships are, therefore, of opi- 
nion that the plaintiffs should be allowed 
to specify the villages included in the lists 
A and B, which, they say, were acquired 
by Ran Bahadur. Iftheir claim is denied 
by the defendants, the Court should con- 
sider such application, as may be made 
by them, for the discovery of the title-deeds 
of those villages as contemplated by O. XI 
eS First Schedule to the Civil Procedure 

ode. < 

In compliance with the directions of the 
Court, the plaintiffs produced three lists 
of the properties, which were not included 
in the lists A and B, but were-said to have 
been acquired in the lifetime of Ran Baha- 
Gur. The rule is firmly established tbat if 


any property acquired by the holder of an- 
impartible estate is intentionally incorporat- 
ed by him with the estate, it would not 
be governed by the ordinary rule of inberit- 
ance but would devolve on a single heir. 

The learned Judges of the High Court 
have considered the contentions of both ihe 
parties with regard to the, properties in- 
cluded in the lists submitted by the plain- 
tiffs, and have disallowed their claim to 
sone of those properties. The controversy 
is now confined to three items, and their 
Lordships proceed to deal with them. 

The first of these three properties is a 
village called Sheor Mohamadabad. There 
is ample evidence to prove that this village 
was the ancient seat of Dhanwar Raj, and’ 
in View of its sentimental importance to 
the holder of the estate, it was only natural 
that Ran Bahadur should desire it to be 
amalgamated with the impartible estate. 
Tne learned Judges of the High Court have, - 
upon a suivey of the evidence, oral as well 
as documentary, arrived at the conclusion 
that Ran Bahadur did intend to incorporate 
this village with the ancestral estate; and - 
their Lordships do not find any reason for 
dissenting from that conclusion. 

The other two Villages, namely, Telonari 
and Palangi, were acquired after Ran Baha- ` 
dur had been adjudged a lunatic and the 
Court of Wards had assumed superinten- 
dence of his estate. No question of hi3in- . 
tention to incorporate these villages with 
the ancestral estate can, therefore, arise, . 
and the only matter for consideration is 
whether there are any special circumstances 
which would justify the view that they 
merged in the estate. 

Now, these villages were two of the 17 : 
nankar villeges which originally formed 
part of the Dhanwar Estate. They were 
granted by the holder of the estate to two 
cadets of the family as khorposh or main- 
tenance. They were sold in L883 and 1879, . 
respectively, in execution of decrees against 
the khorposidars, and purchased on behalf 
of Ran Bahadur by the Manager of the 
estate. 

It is common ground that a village grant- 
ed to a junior member in lieu of mainten- 
ance isresumable on failure of his male : 
line, but until that event takes place, the 
grantor has no interest in the property. ` 
‘he grantee is the absolute owner thereof, 
and has an unrestricted power of transfer, : 
If a transfer is made, the transferee holds © 
the property as a full proprietor, and the 
grantor has no right to interfere with him 
until the extinction. of the male line of the- 
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grantee. When that incident takes place, 
the tenure of the grantee comes to an end, 
and the property reverts to the grantor. 

The interest of the khorposhdar in the 
land granted to him for maintenance is not 
an impartible. estate, and the purchaser of 
that estate steps into the shoes of the 
khorposhdar and holds it as a partible 
property subject to the ordinary rule of 
succession. There is no warrant for the 
proposition that the mere fact of the 
purchase having been made by the holder 
of the ancestral estate, causes a merger of 
his self-acquisition in that estate. 


There is neither a statutory provision in 
India nor any rule of common law which 
can be cited in support of merger in a case 
of this character. Nor can merger be 
established on the doctrine of justice, 
equity and good conscience. Eyen in cases 
where a lesser interest vests in a person 
who holds the greater interest, merger would 
depend upon the intention of that person. 
If no intention is expressed or implied, or 
the party isincapable of expressing his 
intention, the Courthas to consider what is 
beneficial to him. In the present case, it 
would not be to tha advantage of Ran 
Bahadur that these self-acquired villages 
should merge in the ancestral impartible 
estate, as merger would not only deprive 
him of his unrestricted power of disposal 
over them, but also operate as a gift to the 
elder son and rob the junior members of 
the family of their right of inheritance 
under the ordinary law. 


Their Lordships cannot endorse the deci- 
sion of the High Court with regard to 
Telonari and Palangi, and hold that both 
these villages shall be added to the list of 
the properties to be partitioned among the 
persons who are Ran Bahadur's heirs under 
the Hindu Law. 


The result is that the appeal is allowed 
to the extent indicated above, and the 
decree made by the High Court modified by 
including the villages Telonari and 
Palangi among the properties to be parti- 
tioned and by referring to the trial Court 
under O. XLI, r. 25 of the Code of Civil 
Procedure, the questions whether any villages 
to be specified by the plaintiffs from lists A 
or B were the self-acquired properties of 
Ran Bahadur, and if so, whether any such 
seli-acquired villages were incorporated by 
hin with the estate. The appellants having 
Tgiled on the main issue, must pay the costs 
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of this appeal. Their Lordships will 
humbly advise His Majesty accordingly. 
D. Appeal partly allowed. 
Solicitors for the Appellants: —Messrs. 
Barrow, Rogers & Nevill. 


Solicitors for the Respondents:— Messrs. 
Watkins & Hunter. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 230-B of 1933 
February 19, 1936 
PoLLoox, J. 
GOPAL-—APPELLANT 
VETSUS 
K ESHAOSA— RESPONDENT 

Hindu Law—Father—Purchase of property with 
his own money in son's name —Presumption—Benami 
—Joint family—Throwing separate property into 
common stock—Income used only for support of son 
—Evidence, if sufficient to prove watver of separate 
rights—Father's conduct in purchasing tn son's name 
and recording property in son's name—Whether leads 
to estoppel from pleading it was father's property— 
Estoppel—Hvidence Act {T of 1372), s. 115. 

Where a Hindu father has acquired a property in 
the name of his son, for whatever reason he did it, 
once itis established that the property was purchas- 
ed with his own money and not with the joint 
family money, the presumption is that he intended 
to make the purchase for his own benefit and not 
for the benefit of his son and the property is prima 
facie his self-acquired separate property. Gogee- 
krist Gosain v, Gungapersaud Gosain (1), applied. 

When the son hasnot pleaded any facts showing 
that the property acquired by the father has been 
thrown into the common stock and the only evidence 
to show that it was thrown into the common family 
stock and treated as joint family property is that 
the income from this property was used by the father 
to support himself and his son, the evidence is not 
sufficient that the father intended to waive his sepa- 
rate rights to his self-acquired property. His be- 
haviour in using the income in this way might well 
be due to natural family affection, and,it would be 
unfair to assume merely from this that he had in- 
tended togive upall his rights to that property. 
The son has no share in it. 

Ib iscommon practice for a father to acquire 
property in the name of hisson, andthe son would 
probably know and certainly would have known if 
he had made any enquiry, that the properties were 
acquired by the father out of hisown money and 
that the son was never in possession to acquire it. 
Under such circumstances, the conduct of the father 
in purchasing the property inthe name of the son 
and recording it in the son's name in the Record of 
Rights does not lead to estoppel against the father 
from pleading that the property was not the property 
of his son. ; , 

Mr. V. K. Rajwade, for the Appellant. 

Messrs. V. V. Keikar and M. R. Bobde, 
for the Respondent. 

Judgment.—This is a plaintiff's second 
appeal arising out of a suit under O. XXI, 
r. 63 of the Civil Procedure Code, for a 
declaration that certain fields in the Buldana 


District are not liable to attachment and 
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sale in execution of a decree obtained by 
the defendant against the p‘aintiff’s son. 
The fields were acquired by the plaintiff in 
the name of his son alone between 18928 
and 1921 at a total expenditure of Rs. 2,620 
the area of the fields being 734 acres. It 
has been held, and is not admitted, that 
the fields were acquired by the plaintiff out 
of his own money. The lower Appellate 
Court has held that the fields were, there- 
fore, the self-acquired property of the 
plaintiff but that he had treated them as joint 
family property, and they, therefore, became 
the joint family property of himself and his 
son Martand, so that a half share in the 
fields is liable to attachment and sale in 
execulion of the decree against Martand. 
Against that decision the plaintiff has 
appealed, and the defendant has filed u 
cross-objecticn, contending that he is en- 
titled to attach and sell the entire property. 

The plaintif stated in bis pleadings that 
he purchased the fields in the name of his son 
Martend as Mariand was his only son and 
was to own ihe preperty of the plaintiff in 
future, but in the course of his evidence 
he stated that he was in Government service 
until 1901 and that for this reason Le 
acquired the properly in the name of his 
son. For whatever reason he acquired ihe 
properly in the name of his son, once it is 
established ihat the property was purchased 
with the plaintifi's own money and not with 
the joint family money, the presumption 
is that he intended to make the purchase 
for his own benefit and not for the benefit 
of hisson. At page 629 of the 9th Edition 
of Mayne’s Hindu Law and Usage it is 
stated: | ; 

“ The rule is well-established, that in all caseg of 
asserted benami the best, though not the only, 
criterion is to ascertain from whose funds the pur- 
chase-money proceeded. Whether the nominal owner 
be a child or a stranger, a purchase made with the 
money of another is prima facie assumed to be made 
for the benefit of that other.” 

In Gopeekrist Gosain v, Gungaparsaud 
Gosain (1), their Lordships of the Privy 
Council decided a case in which property 
was bought by father in the name of his 
only son, and the gist of that decision is 
summed up in the head-note which runs as 
follows :— 

“ Where a’ purchase of real estate is made by a 
Hindoo in the neme cf one of his sons, the presump- 
tion of the Hindoo Law is in favour of its being a 
benamt purchase, and the burden pf proof lies on 
the party in whose name it was purchased, to 


rove that he was solely entitled to the legal and 
eneficial interest in such purchased estate.” 
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Martand was born in 1885, and he and 
lis father lived together so that the other 
criteria of distinguishing a benami purchase 
from other purchases, such as the possession 
of the property or the possession of the 
decuments of title, do not assist us. The 
fact that the fields were recorded in the 
Record of Rights in 1914 in the name of 
Martand is equally consistent with either a 
purchase benami on behalf of the father or 
a purchase on behalf of the son. In the 
circumstances of this case it seems to me 
clear that it must be taken that the plaintiff 
purchased the fileds on behalf of himself 
benami in the name of his son, and that 
the lower Courts were correct in holding 
that the property was his self acquired 
separate property. 

The next question is whether that prop- 
erty became joint family property because, 
es held by the lower Appellate Court, it 
wes voluntarily thrown by the plaintiti 
into the common family stock. There is 
no pleading to that effect. The defendants 
cuse was that the property was acquired 
by Martand on his own account and that 
Martand was the sole owner of the pranerly 
from the date of purchase. Whetler the 
property was thrown into the ecmmon stock 
is a question partly at least of fact, end no 
facis showing that it was thrown into the 
commion stock have been pleaded. I am, 
therefore, of opinicn that this plea must 
fail. The only evidence to show that it was 
thrown into the common family stock and 
treated as joint family property is that 
the income from these fields was used by 
the plaintiff to support himself and his son 
and that from 1965 onwards Martand was 
earning Rs. 15a month at first and after- 
wards Rs. 25 a month and contributed this 
to the household expenses. The plaintiff 
hed supported Martand throughout his life 
largely out of the income of these fields 
and he continued to do so after Martand 
came of age and earned an income of his 
own. I donot think that this is sufficient 
to show that the plaintiff intended to waive 
his separate rights to his self-acquired 
property. His behaviour in using the 
income in this way might well be due to 
natural family affection, and, in my opinion, 
it would be unfair to assume merely from 
this that he had intended to give up all 
his rights to that prcperty. J, therefore, 
kold that the properly in suit is the self- 
acquired propeity of the plaintiff, and that 
Martand has no share in it. The fact that 
the plaintiff took a deed of relinquishment’ 
from Martand in 1928 is consistent with 
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this view, for the plaintiff might have 
thought it safer to have such a deed of 
acknowledgment from the person in whose 
neme the property stood. i 

The last point urged is that tLe plaintiff 
is estopped by his conduct from pleading 
that the property in suit is not the property 
of Martand. The conduct of the plaintiff, 
on which the defendant relies, is the pur- 
chase cf the property in the name of 
Martand and the recording of that property 
in thename of Martand in the Record cf 
Rights. The lower Courts have held that 
the other facts on which the plea of estoppel 
is based have not been established. The 
-only facts, therefore, on which the defen- 
dant can now rely are the acquisition and 
the recording of the property in the name 
of Martand. It is common practice for a 
father to acquire property in the name of 
his son, and the defendant probably knew, 
and certainly would have known if he had 
made any enquiry, that the fields in suit 
were acquired by the plaintiff out of his own 
money and that Mariand was never in 
position to acquire such property. I, there- 
fore, agree with the finding that there has 
been no estoppel. ` 


“The appeal is, therefore, allowed, and 


there will be a decree in the plaintiff's” 


favour declaring that the fields in suit are 
not liable to attachment and sale in execu- 
tion of the decree in Civil Suit No. 237 of 
1929. Costs of both parties throughout will 
be paid by the defendant. The defen- 
dant's cross-objection is dismissed with 
costs. 


N. = Appeal allowed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 372 of 1983 
August 5, 1936 
SULAIMAN, ©. J. AND BENNET, J. 
SHIAM LAL AND oTHeRS—DEFENDANTS— 
APPELLANTS 
versus l 
“RAM SARUP AND ANOTAER—-PLAINTIFES 
-—RESPONDENTS 
‘Transfer of Property Act (IV of 1882), s. 55— 
Interest—Held, plaintiff entitled to 1 per cent, per 
mensem interest. 


A 


t 2 2 + 
Held, on facts that the plaintiffs were entitled to . 
receive interest under s. 05 of the Transfer of Prop: | 


erty Act, atthe rate of 1 percent. permensem. |, 
jr. CO. A. from the decision of the Subordi- 


nate Judge, Bareilly, dated May 31, 1938; -- 
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Mr. N. C. Vaish, for the Appellants. . 
Mr. G. S. Pathak, for the Respondents. 
Sulaiman, C.J.—This is an appeal by the 

defendants against a decree of the learned 

Subordinate Judge awarding the plainiiffs, 

costs in full and Rs. 253-1 as interest. 

Toe circumstances are that on July 29, 1930, 

the plaintiffs executed a sale-deed of certain 

zemindar? property in favour of defendants 
for a consideration of Rs..5,500. Of this 


sum Rs. 4,500 was left with the defendants - 


to pay the decree-holders against the 
plaintifs the decretal amounts due with 
interest'in four cases. One of these cases 
was compromised. In the other cases the 
defendants did not pay the amounts requir- 
ed and the result was that one plaintiff was 
arrested and detained for 24 hours and the 


property of the plaintiffs was taken in ` 


execution and sold. The claim of tke 


plaintiffs was for the amount of Rs. 4,500- 


plus Re. 1 per cent. per mensem interest 
and this claim was based on s. 55 of the 


Transfer of Property Act which allows a 


vendor a charge for purchase money unpaid 
and for interest on it. Before the written 
statement was filed, the defendants paid off 
the principal amount of Rs. 4,600 and also 
interesi due tothe decree-holders amount- 
ing to Rs. 793. The defendants, therefore, 
Claimed that no further sum was due to the 
plaintiffs, and that in fact too much had 
been paid by the’ defendants. 
amount paid hy the defendants was due to 
their own neglect. Weare of opinion that 
the plaintiffs were entitled to receive inter- 
est under s. 55 of the Transfer of Property 


_Act at the rate of 1 per cent. per mensem 


awarded by the lower Court. The Court 


`- below has deducted from this the Rs. 793, © 
_ paid es interest by the defendants and has 
` held that the plaintiffs are entitled to the 


balance of Rs. 253-1. We consider the 


decree is perfectly correct. The plaintiffs — 


had succeeded in their claim from the date 
of the suit and it was only after that date 
that the defendants made any payments 
to the decree-holders and the plaintifis, 


therefore, were entitled to receive costs. 


in full. We dismiss this first appeal with 
costs. ~ l 
D. Appeal dismissed. 
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l LAHORE HIGH , COURT 
First Civil Appeal No. 998 of 1933 
April 18, 1935 
DALIP SINGH AND Burns, JJ. 
SECRETARY or STATE—Derenpant— 
APPELLANT 
VETSUS 
RAM LAL KOHLI—PrLAINTIFE— 
RESPONDENT 

Master and servant —Servant on monthly wages— 
Month's notice given and services terminated—W hether 
ee to discharge or dismissal—Suit for damages, 
af lies. 

A person who was engaged on the footing of a 
monthly servant was given a month's notice and was 
duly paid for that month and services terminated : 

Held, that the servant was only discharged and 
not dismissed or removed. Consequently, a suit for 
damages for wrongful dismissal did not lie. Jammo 
v. Secretary of State (1) and Hari Ram v. Secretary 
of State (2), referred to. 

F.O. A. from a decree of the Sub-Judge, 
Ist Class, Lahore, dated April 10, 1933. 


Messrs. Ramlal and Shamsher Bahadur, 


for the Appellant. 

Messrs. Chiranjiva Lal and Ram Lal 
Anand II, for the Respondent. 

Dalip Singh, J.—The plaintiff in this case 
brought aguit claiming Rs. 5,250 as da- 
mages on the ground that his dismissal was 
malicious and unlawful and ultra vires; 
and that defamatory and libellous state- 
ments had been madeagainst him which 
had not been enquired into and hence he 
brought the suit against the Secretary of 
State. 
various defences, which need not concern 
us, butamong the defences was that the 
plaintiff had been discharged within the 
terms of his contract, he being only a 
temporary hand engaged by the Public 
Works Departmentand under para. 140 of 
the P. W. D. Code hiscontract was that 
of monthly servants which were terminable 
at a month’s notice, that the month's 
notice had been given to him and he had 
been duly paid for that month and there- 
fore the suit did not lie. The trial Court 
framed a number of issues, issue No. 1 being 
“was the plaintiff dismissed or discharged" 
The learned Judge held that it was un- 
necessary to decide this issue, because 
the procedure followed in terminating the 
plaintitt’s cervices was malicious and wrong- 
fuland that therefore though the dismis- 
sal was not ultra vires, and though there 
was no malicious or libellous statement, 
yebthe termination of the plaintiff’s ser- 
vices was invalid because wrongful and 
malicious. He assessed the damages at 
‘Rs. 129 because the Superintending Engi- 
peer could terminate the plaintiff's services 
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Tne Secretary of State took up” 


‘ing of this rule. 


‘it that these words have 
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by a month's notice and therefore the 
measure of the damages was a .month's 
salary. For the rest the suit was dismissed, 
the parties to bear their own costs. 
Both sides have come in appeal. The 
learned Government Advocate contends that 
there was a discharge and nota dismissal 
and therefore no queslion as to the rules 
being followed or not followed or whether 
it was malicious or wrongful arises at all. 
He has .also contended that the Crown 
may dismiss a servant at any time unless 
there is statutory protection and hag re- 
ferred to Civil Appeal No. 1815 of 1933 
Jammo v Szcretary of State (1), which so 
holds. There is alsó artling, Civil Appeal 
No. 692 of 1931 Hart Ram v Secretary of 
State (2), in which the same was held, 
but it was pointed out that the rules 
made under the Government of India Act 
had statutory authority and therefore dis- 
missal of civil servants in the servics of 
the Crown was not entirely at His. 
Majesty's pleasure. I see no conflict bet-- 
ween the tworulings, and as at present 
advised, I see no reason to consider that: 
Civil Appeal No. 692 of 1931 Hari Ram v. 
Secretary of State (2), was wrongly decided. 
The question therefore is whether the 
termination of the services of the plaintiff 


“should be called ‘discharged’ or should be 


called ‘removal or dismissal’ so as‘to at- 
tract the operation of the Punishment and 
Appeal Rules, 1930, which are printed at 95 
of the Record. Paragraph. 3 of the rules lays 
down certain penalties that may bs im- 
posed upon amember of a subordinate 
service; the relevant ones are: (f) and 
(g), (f) removal from the service of Governs 
ment which does not disqualify from 


-future employment aud (g) dismissal from 


the service of Government which disquali- 
fies from future employment. To this 
rule an explanation is given where it is 
stated that the discharge of a person en- 
gaged under contract in accordance with 
the terms of his contract does not amount 
to removal or dismissal within the msan- 
The plaintif admitted 
that he was governed by para. 140 of 
the P. W. D. Code, which states that per- 
sons engaged locally will ba on the 
footing of monthly servants. No special 
definition is given of the words “the 
footing of monthly servants" and I take 
the ordinary 


(1) AI R 1935 Lah. 669; 135 Ind. Oas. 335; 37 PLR 
370; 16 Lah. 1017;7 R L 704. 

(2) A I R 1936 Lah, 282; 158 Ind. Cas, 923; 37 PLR 
780; 8 R L 328, 
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meaning that the services are terminable by 
a month's notice on either side. . 

The plaintiff admittedly did receive a 
month's notice and has been duly paid for 
that month and so would fall within tke 
terms of the rule and the termination of 
his services would amount only to a dis- 
charge. The learned Counsel for the plain- 
tiff contends that if charge-sheets are fram- 
ed against a person then in all cases the 
termination of the services amounts to dis- 
missal; in other words that there should be 
read into the rule words to the effect, 
‘except when the services are lerminated 
for gross misconduct.” I fail to see why any 
such words should he readinto the rule, 
which is quite clear. It follows, therefore, 
that the plaintiff was neither dismissed nor 
removed but ‘was only discharged and it 
is admitted that on this finding ihe 
plaintiff's suit must fail. The plaintiff's 
appeal, it is also admitted, must fail on 
this finding. I would therefore accept the 
Secretary of State’s appeal and dismiss 
the suit with costs throughout. The plain- 
tiff's appeal must fail and is hereby dis- 
missed. No order as to costs. 

Bhide, J.—I agree. : 

. D. Appeal accepted. 
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Dr. KASIRUDDIN TALUKDAR- 
PLAINTIFF—APPERLLANT 


VETSUS 
Dre. MAFIZUDDIN AHMAD AND OTHERS 


—RESPONDENTS 

"` Bengal Local Self-Government Act (IIT of 1885), 
ss. 7,9 (2), 168-A—Rules under s. 138-A—Rr. 1, 59, 
26-A, 26-B, 56— Person staying with father for some 
months in year in father’s residence—Whether has 
place within meaning of s.7—Such person not nominat« 
ed to vote for joint undivided family—Whether can be 
member of District Board— Civil Court, if has juris- 
diction to decide dispute as to qualification of members 
of District Board—R. 1 under s. 138-A-- Magistrate's 
decision, if final—One member found not duly qualified 
--Whether affects whole election—Election of Chair- 
man and Vice-Chairman, whether affected. 

A person staying with his father only for scme 
months of the year,in the house belonging to the 
father within the Union, cannot be said tohave resi- 
dence within the Union, within the meaning of s. 7, 
Bengal Local Self-Government Act, so as to entitle him 
to vote unless there is evidence that he has some title 
tothis place. He cannot also be deemed to be the only 
member cf the joint family entitled to vote, unless he 
is nominated to vote on behalf of the family, Not 
having the necessary qualifications for a Local 
Board, he ig not entitled to be a member ofa District 
Board, [p. 355, col, 2] . ; 
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“The Civil Court has n> jurisdiction to decide the 
dispute as to the qualifications of the members of the 
District Board. [p. 356, col. 1.] 

Under r. 1-A framed under s. 138-A, Bengal Local 
Self-Government Act all disputes arising under the 
rules shall be decided by the Magistrate and his 
decision is to be final. Any dispute as tothe quali- 
fication for membership of the District Buard is a 
dispute under the rules which lay down the qualifi- 
cations. It was clearly intended by the legislature 
that the procedure should be a summary one so that 
disputes as to qualifications for membership and as 
to election should not be kept pending inthe Civil 
Court. [p. 356, col. 2,] 

The fact that one of the members has been found not 
to be duly qualified would not invalidate the whole 
election. Similarly, whereit is not shown that the 
invalid election of a member had in any way affected 
the election of the Chairman or the Vice-(hairman, 
the election of the latter is not invalid. [p. 357, col. 2. 

C. A. from Appellate decrte of the Sub- 
Judge, Bogra, dated April 12, 1935. 

Dr. Mukherjee and Mr. Subodh Chandra 
Sen, for the Appellant. 


Dr. Basak, Messrs. Amarendra Mohan 


` Mitra, Atul Chandra Gupta and Dwijendra 


Narain Ghosal, for the Respondents. 
Judgment.—This appeal has arisen out 
of a suit for a declaration that the constitu- 
tion of the present District Board of Bogra 
is illegal and ultra vires; that the election 
of the Chairman was illegal and that they 
are not entitled to assume office as such. 
The District Board, as at present constituted, - 
consists of 18 members, 12 elected from the 
two Local Boards, namely the East Bogra 
Local Board and the West Bogra Local 
Board, and 6 nominated by the Government. 
Defendants Nos. 1 to7 were the members 
from the West Bogra Local Board, defend- 
ants Nos. 8 to 12 from the Hast Bogra Local 
Board, and defendants Nos. 13 to 18 are no- 
minated members. Defendants Nos. 5 to7 
are the nominated members of the West 
Bogra Local Board and defendants Nos. 1 
Defendants 
Nos. 8 to 10 are the elected members, and 
defendants Nos. 11 and 12 are the nominat- 
ed members of the East Bogra Local Board. 
Defendant No. 18 is the father of defend- 
ant No. 5. The plaintiff is an elected 
member of the West Bogra Local Board and 
the pro forma respondent who was original- 
ly plaintiff No. 2, and was made a pro 
forma defendant on his choosing not to 
proceed with the suit, is an elected member 
of the Hast Bogra Local Board. The plaint- 
ifs case is that defendants Ncs. 5 and 11 
had not the residential and other qualifica- 
tions required by law, and as such they 
were not eligible for election as members of 
the District Board; that by the illegal elec- 
tion of defendants Nos. 5 and 11 the plaint- 
if lost his chance of being elected to the 
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District Board, and that the election of 
defendants Nos. 5 and 1l having been 
illegal, the election of the other elected 
members and the other office-bearers of 
the District Board was illegal and ultra 
vires, 


The contesting defendants pleaded that 
the Civil Court had no jurisdiction to try the 
suit, that defendants Nos. 5 and 11 had the 
necessary qualifications for being elected 
as members of the District Board, and that 
the suit was mala fide and brought in 
collusion with and at the instance of defend- 
ant No. 3. The trial Court dismissed the 
suit holding that defendant No. 5 was 
qualified for election but that defendant No. 
ll was not so qualified as he had not the 
necessary residential qualification required 
by law and thatthe Civil Court has no 
jurisdiction to try the suit. The lower 
Appellate Court came to the same conclu- 
sion as regards qualification of defendants 
Nos. 5 and 11 but held that the Civil Court 
had jurisdiction to try the suit, and that the 
present plaintiff had no right io challenge 
the election of defendant No. 11. It, there- 
fore, dismissed the appeal. In this appeal 
it is urged that defendant No.5 had not 
the requisite qualification for membership 
’ of the District Board and that as a voler of 
the Local Board the plaintiff was entitled 
‘to challenge the election of defendant 
No. 11. Under s. 138-A, Bengal Local Self- 
Government Act, it would be lawful for the 
Local Government to make rules consistent 
with the Actfor any District Board for the 
purpose of determining the qualifications 
and disqualifications of members. On 
referring to s. 9 (2), of the same Act we find: 
that every person whois qualified to vote 
at an election of members of a Union Board 
within the area under the authority ofa 
Local Board shall be entitled to be a 
member of the Local Board if duly elected 
thereto. Underr. 59 of the Election Rules 
under the Local Self-Government Act, the 
only persons qualified for election as 
members of the Local Board in the District 
are qualified for election as members of the 
District Board. So that rules have, in fact, 
been framed laying down the qualitications 
of members of the District Board. Section 
7, Village Self-Government Act, lays down 
the qualifications of voters and members of 
the Union Board: 

“Every male person of the full age of 21 years who 
during the year immediately preceding the election 
has paid asum of not less than one rupee as cess 
under the Cess'Act, 1880, in respect of lands situated 
wholly ov in part in such Union or who dying the 
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year immediately preceding such election has been 
assessed at and paid a sum of not less than one rupze 
for the purpose of the Union rate payable under this 
Act, or who isa member ofa joint undivided family, 
which during the year immediately preceding the 
election has paid asum of not less than one rupee 
as such cess, rate or tax, shall be entitled to vote at 
an election of members of ths Union Boar1.”, 

By virtue of s. 9 (2), Bengal Local-Self- 
Government Actand r. 59 ofthe Election 
Rules under that Act, these electors are 
qualified to be members of the District 
Board. The question then is whether 
defendant No. 5 and defendant No. 11 were 
qualified to vote for the election of members 
of the Union Board under this rule. It was 
found that defendant No. 11 had no place 
of residence within the Union and he is, 
therefore, not qualified. As regards defend- 
ant No. 5, it isurged that he has a place of 
residence within the Union and that he is 
entitled to vote under sub-cl. (3) of 8.7. It 
is also claimed that he is entitled to vote 
under sub-cl. (1), but on the facts found he 
is clearly not so entitled. It has been urged 
on the cther hand that on the facts found ke 
is also not entitled to vote under sub-cl. (3) 
as well as owing tothe fact that he has no 
place of residence within the Union. He 
claims to have aplace of residence at 
Sultanganj within the Union where for 
some months of the year during the mango 
season he lives with his father, defendant 
No. 18. The finding is that this residence 
belongs to his father, that he lives in joint 
family with his father, and that, therefore, 
he is entitled to come in under sub-cl. (3). 
Itis clear, however, that unless there is 
evidence that he has some title to this place 
of residence, he will not be eligible as hav- 
ing a place of residence within the Union. 
It has been found that he and his father 
both inherited sharesin the property left 
by his mother and itis claimed, therefore, 
that they are members of a joint undivided 
family. 

The evidence, however, shows that defend- 
ant No.5 is mainly supported by his father 
and that the father has married another 
wife by whom he has other children and 
that it would be more correct to say that 
they are two members of a family having a 
joint interestin inherited property rather 
than thit they are members of aj int un- 
divided family. In any Case, even if they 
can be regarded technically as members of 
a joint undivided family, the evidence 
shows that the cess wes paid no by the 
joint family but by defendant No. 18, an], 
therefore, defendant No. 9 was cléariy not 
qualified under this rule. Itis doubtful 
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also whether he comes under the proviso 
which states that only one member ofa 
joint undivided family is entitled to vote. 
It is true that defendant No. 18 asked that 
his son, defendant No. 5, should be allowed 
to Vote in his place. Butitis questionable 
Whether he can be said to have been no- 
minated to vote on behalf of a joint family. 
But both on the ground that he possessed no 
place of residence within the Union and 
thet he was nota member of a joint an- 
divided family which paid more than one 
rupee as cess during the year immediately 
preceding the election, it is clear that 
defendant No. 5 had not the necessary 
qualification to vote for the election of the 
members. Therefore, he is not qualified 
to be amember of the District Board. The 
other point that remains to be decided is 
whether the Civil Court had jurisdiction to 
decide the dispute asto the qualifications of 
the members of the District Board. In this 
connection the relevant rules are first of all 
er l-A of the Election Rules under the Local 
Self-Government Act which states: 

“All disputes arising under these rules other than 
objections under rr. 15and 42 snall be decided by the 


ee of the District and his decision shall be 
nal. 


Rule 24 says: « 

“Every person whose name does not appear in the 
register of voters and who claims to vote may at 
least, six weeks before the date fixed fur the election, 
apply in writing to the Magistrate of the District or 
to such other officers as the Magistrate of the Dis- 
trict may appoint in this behalf stating distinctly 
the grounds of his application to have his name in- 
sertéed in the register or substituted for any name in 
the register,” 
namely in the register of the elections, for 


members of the Local Board; and s. 20 


pays: 

“Any person whose name is in the register and who 
Gonsiders that any name appearing in the register 
ought to be omitted, may, at least six weeks before 
the date fixed for the election, apply in writing to the 
Magistrate: of the District or to such other officer as 
the Magistrate of the District may appoint in this 
behalf, stating distinctly the grounds of his applica- 
tion to have such name omitted.” 

Rule 26-B says: 

“Every application made under rr. 24 or 25 shall be 
duly considered by the Magistrate of the District, 
or such other officer as may be appointed by him in 
this behalf on the date fixed under r. 26-A and the 
decision of the Magistrate of the District or of the 
Pani so appointed, as the case may be, shall be 

na 


Rule 56 says: 

“The names of the persons elected to serve on the 
District Board shall be forwarded without delay to 
the Magistrate of the District, who shall ascertain if 
they are duly qualified and are willing to serve” 


Rule 57 says: 


“If any person having been elected, declined to take 


gico or be found not to be duly qualified, the u~- 
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successful candidate, if any, who received the largest 
number of votes, shall be declared to be duly elected. 
If there isno unsuccessful candidate, a fresh election 
shall be held to fill the vacancy thus created.” 


Rule 59 referred to before states: 

“Only persons qualified for election as members of a 
Local Board in the District are qualified for election 
as members of the District Board.” 

It seems tome that under r. 5%, it is for 
the Magistrate to ascertain whether the 
persons elected to serve on the District 
Board are duly qualified or nob and it is 
also the District Magistrate wao, at an 
earlier stage under r. 26-A, is entitled to 
decide whether any person who claimed the 
right of voting for the Local Board had or 
had not that right. Under r. 26-B it is 
clear that the decision of the Magistrate on 
such claims is final. Anyone can claim to 
have the necessary qualification and it is 
open to any one to dispute the ‘qualification 
of any person who claims to have the neces- 
sary qualification and has been elected; both 
can apply to the Magistrate whose duty it is 
to ascertain who is duly qualified, and 
under r. l-A all disputes arising under the 
rules shall be decided by the Magistrate and 
his decision is to be final. Itis urged on 
behalf of the appellant that this is nota 
dispute arising under the rules. But any 
dispute as to the qualification for mem- 
bership of the District Board appears 
to be a dispute under the rules which 
lay down the qualifications. It was clearly 
intended by the legislature that the pro- 
cedure could be a summary ione so that 
disputes as to qualifications for membership ` 
andas to election should not be kept pend-. 
ing in the Civil Court. In support of the 
appellant's claim that the Civil Court has 
jurisdiction, the case in Lachmi Chand 
Suchanti v. Ram Pratab Choudhury (1) has 
been referred to. That case was decided 
with reference to r. 68 of the rules framed 
by the Bihar and Orissa Government under 
their Local Self-Government Act which 
states that all disputes arising under these 
rules in regard to any matter other than a 
matter the decision of which by any ‘‘autho- 
rity is declared by these rules to be final, 
shail be decided by the District Magistrate 
whose decision shall be final.” 

In that case it was held that the deci- 
sion of the Returning Officer as to the vali- 
dity of a ballot paper being made final by 
the rules, the District Magistrate had no 
power to decide that dispute and, therefore, 
that r. 68, did not bar the jurisdiction of 
the Civil Court to entertain the suit. So that 


p 14 Pat. 24; 152 Ind. Cas, 805; A I R 1934 Pat, 670; 
l5 P LT 628; 7.8 P27 (F Bj 
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that case is no authority for holding that in 
case with reference- to the rules framed 
under the Bengal Local Self-Government 
Act, the Civil Court had jurisdiction. How- 
ever, the arrangement in favour of the ap- 
pellants is based on the reference made 
in that case to s. 138, Bihar aud Orissa 
Local Self-Government Act of 1885 which is 
in terms similar to the Bengal Local Self- 
Government Act of 1885 which is in terms 
similar to the . Bengal Local Self-Govern- 
ment Act with regard to which it was held 
that it was the intention of the legislature 
that an election tribunal should be set up 
by the Local Self-Government for deciding 
all disputes relating to elections upon peti- 
tions to have an election declared invalid 
for any reason such as, for example, such 
irregularity in the conduct of the election 
as has materially affected the result thereof, 
or upon such general grounds as wholesale 
briberv or public disorder which prevented 
the volers from exercising their franchise, 
and thatthe District Magistrate does not 
constitute the election tribunal to decide 
all disputes as contemplated by s. 138; the 
athority is limited to deciding any dispute re- 
lating to the procedure of the election save 
and except such disputes as are to be decid- 
ed by the Presiding Officer or the Returning 
Officer and that where the tribunal so con- 
templated by the legislature has never been 
brought into existence, the subject has the 
right to proceed in the ordinary Civil 
Courts unless and until the legislature car- 
ries out its dutyof appointing a special tri- 
bunal. 

It may hbe that under s. 138, it was the 
intention of the Losal Government to set up 
atribunal for determining disputes other 
than those provided for in the rules already 
in existence or the rules which have since 
been framed, but in the case of the qualifi- 
cations and disqualifications of members of 
the District Board inasmuch as rules had 


` already been framed laying down the quali- 


fications and stating that the Magistrate 
of the District was to decide wko was duali- 
fied, it is not clear why the Local Govern- 
ment should have contemplated the estab- 
lishing any special tribunal to decide such 
matters. The rules have already determin- 
ed the qualifications of the members of the 
District Board and asregards disputes aris- 
ing under these rules, it has been laid down 
that the decision of the District Magistrate 
shall be final, so that, in my opinion, if the 
Local Government had the idea of estab- 
lishing the tribunal, it must have been with 
reference to other disputes than those al- 
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ready provided for in the rules. The Patna 
case is only authority for the special case 
which was then decided with referenee to 
the rules of the Bihar and-Orissa2 Govern- 
ment. The finding of ths Appellate Court, 
that the plaintiff had no right to dispute the 
qualification of defendant No. 1], has been 
attacked on the ground that the plaintiff 
had the right of a voter, 7. e., asa member 
of a Local Board in the District, he was an- 
titled to vote for the members of the District 
Board and, therefore, he was entitled to 
dispute the election of defendant No. 11. 
Butin the plaint his right of action was 
based only on the fact that he lost his chance 
of being elected in the District Board owing 
to the illegal election of defendants Nos. 5 
and ll. But it is clear that the election of 
defendant No. 11 from the Local Board of 
East Bogra in no way affected the plaintiff's 
chance of election from the West Borga 
Local Board. It was only through the West 
Bogra Local Board he could be elected and, 
therefore, his election was not in any way 
influenced by any illegal election of defend- 
ant No. 11 from the East Bogra Local Board. 
Itis, however, contended now that in any 
case as a voter for the election or even as 
a rate-payer he was entitled to dispute the 
election of defendant No. 11. But even if he 
be held to be entitled to dispute the election 
of defendant No. 11 it would not follow that 
the whole election was illegal. Rule 57 of 
the Election Rules states that : 

“Tf any person having been elected, decline to take 
office or be found not to be duly qualified, the un- 
successful candidate, if any, who received the largest 
number of votes, shall be declared to be duly elected. 
If there is no unsuccessful candidate, a fresh election 
shall be held to fill the vacancy thus created.” 

But the fact that one of the members has 
been found not to be duly qualified would 
not invalidate the whole election and, as 
regards the election of the Chairman and 
the Vice-Chairman in this case it has not 
been shown that the invalid election of de- 
fendant No. 5 or I1 has in any way affected 
the election of the Chairman or the Vice- 
Chairman. So that there seems to be no 
foundation for the plaintiff's claim for a dec- 
laration that the whole election or the elec- 
tion of the Chairman or Vice-Chairman is 
invalid. However, on the general ground 
that the Civil Court has no jurisdiction this 
appeal is dismissed with costs. Leave to 
appeal under s. 15 of the Letters Patent is 
prayed for and is rejected. 

D. Appeal dismissed, 
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SHADI AND OTHERS-—-JUDGMENT-DEBTORS—— 
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VETSUS 
RAM DITTA—DeEcreg-HOLDER—RES PONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 2— Applicability to decrees for possession of house 
—Adjustment—Certification within ninety days— 
Necessity of—Punjab Relief of Indebtedness Act 
(VII of1934)—Rights already extinguished— Whether 
revived by enactment of Act subsequently. 

Order XXI, r. 2, Civil Procedure Code, applies to 
all kinds of decrees and isnot confined to money 
decrees. It includes a decree for possession cf a 
house. No adjustment can be reccgnised by the 
Court unless it is certified and no applicaticn for cer- 
tification can be made except within ninety days. 

The enactment of the Punjab Relief of Indebtedness 
Act subsequently cannot revise aright which has 
already been extinguished. 


Mr. Mohsin Shah, for the Appellants. 

Mr. Vishnu Datta, for the Respcndent. 

dudgment—tThis appeal is by the judg- 
ment-debtors. They made an application 
that the decree hed been adjusted and, 
therefore, they objected to its execution. 
The decree was for possession of a house, 
and the judgment-debtors, it appears, have 
done all they could to obstruct the decree- 
holder in getting possession of the house. 
The present application is based on an 
allegation that the decree-holder has agreed 
to take 12 kanals of land in lieu of the 
house. The judgment-debtors, however, 
belong to an agricultural tribe, and though 
an application has heen madeto the Col- 
lector, which application is signed by the 
decree-holder, to sanction the transfer of 
the land to the decree-holder, it does not 
appear to have been sanctioned. Moreover, 
possession of the land has not yet been 
given to the decree-holder. Therefore, it 
is not an adjustment as that term is under- 
stocd for the purpose of O. XXI, r. 2. 
It further appears that the judgment- 
debtors are undischarged insolvents and 
their land vests in the Official Receiver. 
The Official Receiver is not a party to the 
so called adjustment. The application to 
certify the adjustment was made more than 
three months from the date of the alleged 
adjustment and has been dismissed by the 
District Judge on that ground also. It is, 
however, claimed that itis neither an ap- 
plication for certification of the adjustment 
nor does the transaction in question amount 
toan adjustment so as to come within the 
purview of O. XXI,r. 2, 

Jt is contended that O. XXI, r. 2, only 
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applies to money ` decrees. Narayanaswami 
Naidu v. Rangaswami Naidu (1) has been 
cited in support of this contention, but 
Gharry v. Gowrya (2) lays down that 
O. XXI, r. 2, applies to all kinds of de- 
crees and is not confined to money decrees, 
and this is obvious from the rule itself, 
which says “ where any money payable 
under a decree of any kind is paid out 
of Court, or the decree otherwise. adjusted 
in whole or in part..... “The decree” 
surely means ‘a decree of any kind’ and 
would include a decree for possession of 
a house as in this case. No adjustment 
can be recognised by the Court unless it 
is certified and no application for certifica- 
tion can be made except within 90 days. 
The objection of the appellants, therefore, 
was untenable and could not be enter- 
tained. 

It is, however, contended that the 
Punjab Relief of Indebtedness Act, ap- 
plies to this case and no question of limi- 
tation arises. That Act, however, came 
into force after the period of three months 
had already expired and the right of the 
judgment-debtors to apply for the certifica- 
tion of the alleged adjusment had already 
become extinguished. The enactment of 
the Act subsequently cannot revive a right 
which has already been extinguished. The 
view of the learned District Judge is 
correct and I dismiss this appeal with costs. 

N. Appeal dismissed. 

(1) A I R 1926 Mad. 749; 95 Ind. Cas. 731; 50M L J 
547; 49 M 716; 24 L W 235. : 

(2) 46 B 226; 64 Ind. Cas, 490; A I R 1922 Bom. 380; 
23 Bom. L R 981. 
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MA SAING—ReEsPonDENT 


Burmese Buddhist Law-—-Adoption—Motiwe, value 
of—Evidence of repute—Admissibility of —Adoption, 
essentials of— Publicly signified intention that 
adoptee should intent—Necessity of—Mere fact of 
child being brought up as natural daughter—Whe- 
ther sufficient. 

In cases of adoption, as in other cases, although 
motive is nota necessary ingredient, it always forms 
a good index tothe way in which the truth lies, [p. 
360, col. 2.] arena 

Evidence of repute of status is distinguishable | 
from what witnesses hear others say, which ordinarily, 
amounts to mere hearsay, which is inadmissible in 
evidence. Evidence of repute is evidence of the 


- reputation which the person concerned gains among 


the people among whom he or she resides, reputation 


\ 
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which is the result of the impressions of the people 
derived from their knowledge of the conduct between 


the adopter or adopters and the alleged adoptee. [p. 
361, col. 1.1 j oe 


In order to establish an adoption on the basis 
of one who will inherit to the entire exclusion 
of relatives by blood, much more is needed, The 
Manugye Dhammathat requires that akeittima son or 
daughter should have been adopted with the inten- 
tion publicly signified, of taking the adoptee asa 
son or daughter who will inherit. This intention 
my have been expressed at the time of the taking 
or later; or may be inferred from a long course of 
conduct making such intention public. It may, and 
probably sometimes does, happen that a child is at 
first taken casually and without any intention that 
it should ultimately occupy the same legal position 
as that ofa natural-born child, bat later on, for a 
variety of reasons, the adoptive parents may come 
to look upon the son cr daughter as their own and 
invest the child with privileges and duties which 
clearly show the subsequent formation of the required 
intention. The fact that a child was brought up as 
a natural daughter does not necessarily indicate an 
intention that the child should inherit, especially 
when there is a natural daughter. In such a case 
ib requires stronger evidence than in an ordinary 
case, in which the alleged adoptive parents are 
childless, to prove such intention, and such intention 
should be clearly shown either by direct evidence or 
circumstances from which it may safely be inferred. 
Maung Po Kan v, Daw'At (1) and Ma Than Than v. Ma 
Pwa Thit (2), relied on. [p, 361, col. 2. 

F. C. A. against the decree of the District 
Gourt, Pyapon, dated September 20, 1935. 

Messrs. Tun Aung and Eunoose, for the 
Appellant. 


Mr. Hay, for the Respondent. 

Mya Bu, J.—This is an appeal against 
the judgment, and ‘decree of the District 
Court of Pyapon dismissing the appel- 
jant’s suit for administration of the estate 
of one U Pha, deceased. The appellant's 
claim is based on the allegation that she 
was a keittima adopted daughter of U Pha 
and Daw Hin Tha. U Pha and Daw Bin 
Tha were a wealthy Burmese Buddhist 
couple. Daw Ein Tha died at Myingagon 
in Pyapon District in or about 1286, B. EB. 
that is about 1925, and U Pha died at 
Pyapon on March 16, 1928. The learned 
District Judge held upon the evidence that 
the appellant was an adopted daughter of 
U Pha and Daw Ein Tha but that upon 
the evidence adduced the appellant failed 
to establish her status as a keitlima adopt- 
el daughter who would be entitled to 
inherit U Pha. The question for determi- 
nation in this appeal is therefore whether 
the appellant has succeeded in proving 
her status as a ketttima adopted daughter 
of U Pha and Daw Ein Tha and not 
only, ashas been held by the trial Court, 
and apatitha daughter of the couple. 

The facts of the case are as follows: 
U Pha and Daw Ein Tha had at all times 
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material to this case a soie natural child 
in the person of their daughter, Ma Saing 
now aged 48. While the family were living 
at Myingagon, Ma Saing was married to 
one Maung Khan. U Pha and Daw Hin 
Tha and their daughter and her husband 
continued to live in the same house at 
Myingagon. About 20 years ago Ma Sein 
May was born at Tadagyaung village. 
Her natural parents were Ma Ngwe Nu 
and her husband whose only calling was 
that of a tailor. Ma Ngwe Nu's husband 
died when Ma Sein May was in infancy 
leaving only a sewing machine as his estate. 
Therefore, Ma Ngwe Nu was saddled with 
the responsibility of looking after the three 
children out of seven who had survived 
their deceased father. She sold vegeta- 
bles as a means of subsistence earning 
very littlein the shape of profit from that 
trade. When Ma Sein May was about eight 
or nine months old she was brought into 
the.house of U Pha and Daw Ein Tha 
and from that time she lived in thesame 
house with U Pha and Daw Hin Tha at 
Myingagon until the death of Daw Ein Tha. 
After Daw Ein Tha's death U Pha, Ma 
Saing and her husband and Ma Sein May 
shifted to Pyapon. At Pyapon Ma Sein 
May was sent to an Anglo-Vernacular School 
where her name was entered in the register 
as daughter of U Pha. While living at 
Pyapon U Pha died and after his death, 
Ma Saing and her husband and Ma Sein 
May resumed their residence at the house 
at Myingagon. About three years after 


‘they had come back to Myingagon, Ma 


Sein May eloped with her present husband 
and left the house. It tis beyond dispute 
that throughout the lifetime of U Pha and 
Daw Ein Tha they brought up Ma Sein 
May as they would a natural daughter. 
She addressed U Pha as father and Daw 
Ein Tha as mother, and they addressed her 
sometimes as daughter and sometimes 
as meinkhalay (little girl), She was 
given some articles of jewellery to be 
befitting the position of the child of a 
well-to-do Burmese couple and at Pyapon 
she was sent to the Anglo-Vernacular 
School where she received her education 
up tothe V Standard at which apparent- 
ly because Ma Saing and her husband 
decided to go back to Myingagon, she had 
to leave the school. After the death of U 
Pha, two registered deeds were drawn up: 
one on February 28, 1929, and the other 
on August 11, 1931. They evidenced cer- 
tain transactions of sale by certain vendors 
in favour of Ma Saing, her husband and 
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MaSéin May. In the tfirst of these deeds 
the names of the purchasers were set Out 
thus: ‘Ko Khan, son of U Sa; 
Ma Saing, daughter of U Pha; Ma Sein May, 
minor, by her guardian and elder sister 
Ma Seing.” In the other deed they were 
set out as follows: “Ko Khan, son of U 
Sa; Ma Saing, daughter of U Pha and Ma 
Sein Me, daughter of U Pha.” In March 
1932 an invitation was issued in connecticn 
with the offering of religious books, and in 
the printed invitation that was issued the 
opening words were set cut as follows: 
“U Khan, hismuch benevolent wife Daw 
Saing and their much loved beautiful 
daughter Ma Sein May.” The books which 
were cffered had on their binding printed 
these words: “Work of merit of U Khan, 
his wife Daw Saing and daughier Ma Sein 
May.’ It may be mentioned thatthe sale 
evidenced by the registered deed of August 
1], 1931, arose out of a mortgage transac: 
tion of August 13, 1928. The deed cf mort- 
gage of August 13, 1928, also bears the name 
of Ma Sein May as daughter of U Pha along 
with the names of Ma Sing and Ko Khan 
a8 mort gagees. 

Over and above these undisputed facts 
and the evidence to be derived from the 
documents stated above, and oral testimony 
of witnesses does not carry the appellant's 
case far. The evidence of the original 
factum of adoption is extremely meagre 
and unreliable. The only witness who 
bears testimony tothis fact is Ma Ngwe 
Nu, the natural mother of Ma Sein May. 
She stated that when Ma Sein May was 
about eight -or nine months old one Ko 
Than came to her and said that U 
would like to adopt Ma Sein May. She was 
then replied that she would not give Ma 
Sein May away in adoption unless the child 
was given the right of inheriting the 
adoptive parents, and it was only when she 
was assured ithat the child would have the 
right of inheritance that she consented 
to give the child to U Pha and Daw 
Ein Tha, and she went to their house and 
made over the child in the presence of one 
U Shwe Wa and an unknown person. U 
Shwe Wa is now dead and, therefore, 
there is none but herself who is able to 
speak to the facts that occurred at the time 
that she made over the child to U Pha 
and Daw Ein Tha. Apart from the fact 
that she is not an independent witness, 
the story that she tells is beset with im- 
probabilities. She was at the time a 
very poor woman who had the burden of 
ihe three children on her with the means 
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of subsistence derived from her petty 
trade-in hawking vegetables. It was not 
at all probable that when she had the 
prespect of securing a comfortable roof, 
a shelter and home for her little child 
she would not grab at it but would put the 
person willing tobring the child up on 
terms which, she said, she insisted on. U 
Pha and Daw Ein Tha had a natural 
daughter atthe time who had been mar- 
ried and they were living with their dau- 
ghter and son-in-law in the same house 
and there was nothing to show that there 
was any circumstance which would have 
proved amotive for them to bring into 
the family a stranger in order to share the 
right of inheritance with their only 
daughter. 

In cases of adoption, as in other cases, 
although motive is nota necessary ingre- 
dient, it always forms a good index to the 
way inwhich the truth lies. The position 
of the family of U Pha at the time was 
that they had their only daughter who 
had not borne any child and it would not 
be unnatural that they might like to have 
a child on whom they could bestow 
some attention and tenderness and who 
would make the home cheerful. While the 
evidence of Ma Ngwe Nu is insufficient to 
prove that the child was given and taken 
in adoption in the kzittima form, the evi- 
dence of other witnesses for the appellant 
alsoleaves the matter extremely vague. 
There are wilnesses who state that U Pha 
told them that he had adopted MaSein May 
asa daughter. Among such witnesses 
there is only one, namely, Maung Po Than 
who states that U Pha had told him that 
he had adopted Ma Sein May with a right 
to inherit. Why U Pha should have told 
Maung Po Than, thisis not explained, and 
his evidence on this point is not corrobo- 
rated by thetestimony of any other wit- 
ness. The evidence of other witnesses, such 
as Ko Kyaw Zan and Ko Po Chet, is also 
not corroborated by the testimony of any 
other witness, and, at any rate, consider- 
ing the case with which evidence as to 
casual statements such as are spoken to by 
these witnesses may be procured, and in 
the absence of anything to show that these 
statements were madeon any distinct or 
specified occasion, if will be extremely 
dangerous to attach any weight to the state- 
ments of these witnesses. 

There are also witnesses who speak to 
what they heard others say in the village 
or in the localities with reference to the 
status of Ma Sein Mayin relation to U 


4 


1936 


Pha and Daw Ein Tha, Such evidenca 
ceems to have been brought in for the 
purpose of establishing the repute that Ma 
Sein May was the adopted daughter of U 
Pha and Daw Ein Tha. Evidence ofre- 
pute of such status is distinguishable from 
what witnesses hear others say, which ordi- 
narily, and there isno exception in a case 
like this, amounts to mere hearsay, which 
18 inadmissible in evidence. Evidence cf 
repute is evidence of the reputation which 
the person concerned gains among the 
people among whom he or she resides, re 
putation which isthe result of the impres: 
sions of the people derived from theii 
knowledge of the conduct between the 
adopter or adopters and tke alleged 
edop:ee. In this case there is no such 
evidence at all except a casual statement 
by a witness, Maung Gale, who lived at 
Gwagale, a call's distance from Myingagon. 
He started by saying: “I heard the elders 
of Myingagon say that Ma Sein May was 
adopted by U Pha with a view to in 
herit,” and it was only when cross examin 
ed he stated : 

“I saw some gold ornaments on Ma Sein May 
when I went to U Pha’s house, and that is why 


Icame to the conclusion that she was treated 
like a daughter.” 

If the mere seeing of gold ornements 
had given him the impression that Ma Sein 
May was treated like a daughter, the basis 
of the Impression would, in my opinion, be 
entirely insufficient. Further, as pointed 
out by the late U May Oung, an erudite 
authority cn Burmese Buddhist Lew at 
p. 117 of his work : 

_** ®t when a ketttima adoption is alleged, the pub- 
licity required is ofthe fact that the claimant was 
the prospective heir, It is not enough that he or 
she was known as ason or daughter, for then, unless 
there were other evidence, no more than the partial 


right of inheritance of a casually adopted child can 
be acquired.” i 


_ The oral evidence that has been adduced 
in the case is, therefore, not such as to show 
that the adoption was in the keiitima form. 
The Manugye describes the keittima adop- 
tion in these words: 
_ “One kind ig the boy or girl called keittima, which 
is the son or daughter of others taken and brought 
up, to the Knowledge of the public, with the in- 
tention ‘we will make them son or daughter to receive 
inheritance,” and who are known as such.” , 
In contradistinction to the keittima adop- 
tlon the apatitha adoption is described thus 
in the Manugye : 

“One kind is the boy or girl called the apztithika 
child who is taken casual.y, cared for and reared 
With the intention ‘we will make it a child of ours’ 
its parents may not be aware of it or may not be 
existing, it may have no relatives or they may not 
be existing or ascertajnable, or the parents or rela- 
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tiv-s may be existing and know of the adoption: U 
May Oung’s Leading Cases on Buddhist Law, pp. 134 
and 135.” 

In accordance with the Manngye Dham- 
mathat it is pointed out in the case in 
Maung Po Kan v. Daw At {1) at p. 120*. 

....in order to establish an adoption on the 
basis ofone whowill inherit to the entire exclusion 
of relatives by blood, much more is needed. The 
Manugye Dhammathat requires that a keittima son 
ordaughter should have been adopted with the 
intention publicly signified, of taking the adoptee 
as a son or daughter who will inherit. This in- 
tention may have been expressed atthe time of the 
taking or later; or may be inferred from a long 
course of conduct making such intention public. 
It may, and probably sometimes does happen that 
a child is at frst taken casually and without any in- 
tention that it should ultimately occupy the same 
legal position as that of a natural-born child, but 
later on, for a variety of reasons, the adoptive pa- 
rents may come tolook upon the son or daughter 
as their own and invest the child with privileges 
and duties which clearly show the subsequent 
formation of the required intention.” 

Having pointed out the want of requisite 
weight in ihe oral evidence, it remains to 
consider whether upon the facts which are 
common ground, and upon the documents 
mentioned above, the intention requisite, 
that is the intention that the appellant 
should be an heir of U Pha and Daw 
Ein Tha, was ever present in the mind of 
U Pha and Daw Ein Tha. The fact that 
the child was brought up as a natural 
daughter does not necessarily indicate an 
intention that the child should in- 
herit. Taking this circumstance in the 
light of the fact ihat there was a natural 
daughter, it reyuires stronger evidence 
than in an ordinary case, in which the al- 
leged adoptive parents are childless, to 
prove such intention, and such intention 
should be clearly shown either by direct 
evidence or circumstances from which it 
may safely be inferred. The child had no 
natural father at the time and when she 
was put in the Anglo-Vernacular School at 
Pyapon it would be but natural to enter 
U Pha’s name in the register as that of 
her father. The fact that such entry was 
made is as consistent with the idea that 
she was merely an apatitha child as that 
she was a keittima child, and in such circum- 
stances it cannot he said that this is a fact 
from which the inference that it was in- 
tended by U Pha that she was to be a 
daughter with right of inheritance can be 
inferred. 

As regards the registered deeds of Feb- 
ruary 28,1929, and August 11, 1931, they 
were deeds which were drawn up after 
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the death of U Pha aud at best these deeds 
would only be.a means of proving the 
impression of MaSaing at the time. Was 
Ma Saing’s impression that Ma Sein May 
was an heir of U Pha and Daw Hin Tha 
as she herself was? If that was so, and 
if it wasin pursuance of such intention 
ihat the name of Ma Sein May was enter- 
ed, described asthe daughter of U Pha, 
then it is significant that ib is not shown 
that Ma Sein May’s name was entered in 
this way in the documents relating to 
many other transactions which must hare 
taken place since the death of U Pla 
before the dispute arose, it being com- 
mon ground U Pha had left a very 
considerable estate. The explanation 
offered on behalf of Ma Saing is that Ma 
Sein May’s name was entered in these deeds 
in order that she might have a right 
to one-third of the pieces of land men- 
tioned in the two deeds in pursuance 
of the desire of Daw Ein Tha which was 
expressed at the time of her death to let 
Ma Sein May have twenty acres of land. 
Considering that there is an entire ab- 
sence of evidence and even of assertion on 
behalf of the appellant that her name was 
so entered in many other transactions which 
must have takea place since the death of 
U Pha, this explanation seems plausible. In 
any event, the fact that her name was enter- 
ed in these two deeds and the fact that she 
was described as the daughter of U Pha are 
insufficient in the circumstances of the case 
to show that Ma Saing recognized her 
status as the heir of U Pha. Ib appears 
that in no transaction in U Pha’'s lifetime 
was Ma Sein May's name mentioned, In 
some of the maps which Ma Sein May 
filed with her plaint, which were the certified 
copies of the kwin maps of the year 1933- 
1934, there appear the names of U Pha 
and daughter Ma Saing as jcint owners. 
Whether these names began to appear in 
the revenue registers before or after the 
death of U Pha it is impossible to say from 
the materials on the record but this un- 
certainty makes very little difference to the 
question of the weight to be given to the 
circumstance because, if they had been put 
in during the life-time of U Pha, then it 
would be a circumstance which shows that 
U Pha, while recognizing Ma Saing as a 
joint owner, did not recognize Ma Sein 
May in the same way, and if they com- 
menced appearing only after the death of 
U Pha then it would show that the natural 
daughter of U Pha did not recognize Ma 
Sein May herself as a person who was 
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entitled to be brought on the revenue re« 
gisters aS a person interested inthe pro- 
perties. 

The invitation to the offering of the books 
and the bcoks themselves are brought in 
for the purpose of showing that, although 
up to August 1931, Ma Saing and her hus- 
band had recognized the statuts of Ma 
Sein May as an heir of U Pha, they tried 
to twist the case into one that she was not 
an heir of U Pha but an heir of Ma Saing. 
By these materials the appellant attempt- 
ed to show what is alleged to be an evil 
motive on the part of Ma Saing and her 
husbund to counteract the effect of the 
entries of thea appellant’s name in the re- 
gistered deeds of February 28, 1929, and 
August 11, 1931, which showed that Ma 
Saing and her husband had allowed the ap- 
pellant to be entered as daughter of U Pha. 
A peculiar feature of the evidence in regard 
to tha books themselves is that, although 
on the bindings of the books are printed 
the words to which I have already refer- 
red, Ma Sein May says that the books that 
were offered at the time bore the words 
waich included her name as daughter of U 
Pha. This is quite contrary to the evidence 
in the case, andin the absence of any good 
ground for believing that these books have 
since then been fabricated, it must be 
taken that her story is not proved. In my 
opinion the attempt at throwing distrust on 
the motive of Ma Saing, as stated, has 
failed. Ma Sein May had for a number of 
years been treated very affectionately and 
tenderly by the parents of Ma Saing, and 
with Ma Saing and Ma Saing’s husband 
Ma Sein May had lived practically all her 
life in the same house, andit is quite pos- 
sible that under these circumstances feel- 
ings of kindred and affection sprang up 
between Ma Sein May and Ma Saing, and 
Ma Saing wanted to adopt Ma Sein May 
as her own child. There was indeed nothing 
to prevent Ma Saing from treating Ma Sein 
May as her child unless, of course Ma Sein 
May objected to it, and as ihe circum- 
stances existed atthe timeshe would be only 
too glad to be treated by Ma Saing as Ma 
Saing’s daughter. In all these circumstances, 
in my opinion, there is no ground for in- 
terference with the finding arrived at by 
the learned trial Judge. I do not think it 
is necessary to refer to the alleged report 
by Ma Saing to the village Committee 
member, U Kyaw Zan, about Ma Sein May’s 
elop2ment with her present husband ex- 
cept to say that there are grounds for re- 
garding the allegation as to relationship 
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described by Ma Saing in that report as 
being highly improbable. I would dismiss 
the appeal with costs. 

Dunkley, J.—l agree that this appeal 
fails. The fac's of this case are up toa 
point closely similar to the facts of the case 
in Ma Than Thanv. Ma Pwa Thit (2). In that 
case, Lord Parmoor, who delivered the 
judgment of the Judicial Committee, after 
setting out those facts which are so simi- 
lar to the facts of this case, remarked as 
follows: 

“Tt is, however, suggested that this evidence is 
consistent with Ko Po Kyaw taking over the charge of 
the daughter of his relative, Ma Gyoke, and bringing 
her up in his house, as an assistance to his relative, 
but without the intention of adopting her as his keit- 
tima daughter,” 

His Lordship then went on to consider 
the further evidence which there was in 
the case and, having held that there was 
credible evidence in proof of the actual 
ceremony of giving and taking in adcption, 
he held that the keittima adoption had 
been established. In the present case there 
is no further evidence beyond tke 
facts which are similar to the facts of 
Ma Than Than v. Ma Pwa Thit (2). 
There is no credible evidence as to the 
‘giving and taking in adoption. As my 
brother Mya Bu, J., has stated, the only 
evidence onthis point is that of the appel- 
lant’s natural mother, Ma Ngwe Nu, and that 
evidence is, to my mind, quite incredible. 
At the time of this alleged adoption U Pha 
and Daw Ein Tha were 50 years of age, and 
they had a daughter, Ma Saing, who was 
herself 30 years of age, and who had been 
married for five years, and with her hus- 
band was actually residing with them. It 
would in these circumstances require strong 
evidence to make any one familiar with 
Burmese life and notions to credit the al- 
legation that the old couple adopted, with 
a view to her inheriting as their daughter, 
a child who was at the time under one year 
of age. Moreover, Ma Ngwe Nu does not 
- suggest that she was previously acquainted 
with U Pha and Daw Ein Tha who lived in 
a Village at a considerable distance from 
her village, and she does not say how she 
came into contact with them prior to the 
adoption, or how they became aware of the 
fact that she had a daughter whom she was 
willing to give in adoption. For an explana- 
tion of this matter it is necessary to look 
to the evidence of Maung Tun Sein, who 
was called by the respondent. He says 


(2) 1 R451; A I R1923 PC 156; 77 Ind. Cas. 63; 
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that owing to the extreme poverty of Ma 
Newe Nu after the death of her husband 
(and this poverty Ma Ngwe Nu herself ad- 
mits), she actually approached him to accept 
into his house and bring up her youngest 
child, i. e., the present appellant, and that 
he declined todo so, but some days later, 
as he happened to visit U Pha’s village and 
call at his house on business, he mentioned 
to Ma Saing that there was in his own 
village this child whose mother desired to 
have it brought up in another family, and 
that it was in this way that Ma Ngwa Nu 
came inte contact with U Pha and his 
family and the appellant was transferred to 
live and be brought up in U Pha’'s family. 
His evidence is supported by that of Ko 
Kyaw Maung and Ma Saw, and I have little 
doubt that this is the real explanation of 
the manner in which the appellant entered 
U Pha’s household. To my mind it is clear 
that at the outset the adoption was merely 
a casual adoption, and the evidence, both 
oral and documentary, which has been ad- 
duced in this case, is quite insufficient to 
show that subsequently there arose in the 
minds of U Pha and Daw Ein Tha an in- 
tention that the appellant should inherit 
their estate on equal terms with their 
natural daughter. 
N. Appeal dismisse d 
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Minor—Conitract—Equitable discretion of Courts to 
refund money obtained by fraud of minor—Minor, if 
can set up defence of minortty—Minor, if can be 
allowed to retain benefit of such contract—Interest on 
loan advanced to minor, if can be claimed. 

The Courts in India have an equitable discretion 
to direct the refund of money which an infant may 
have obtained by his own fraud provided the lender 
is actually deceived by the fraud perpetrated by the 
minor [p. 366, col. 1.] | 

Where an infant has induced a person to contract 
with him by means of a false representation that he 
was of full age, he is not estopped from pleading hig 
infancy in avoidance of the contract ;and though 
s. 115, Evidence Act, is general in its terms, it must 
be read subject to the provisions of the Contiact Act, 
declaring a transaction entered into by a minor to be 
void. Buthe should not be allowed to retain the 
benefit which he has received as a result of his fraudu- 
lent misrepresentation and on equitable principles 
in a suit properly framed he might be called upon 
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to refund the consideration money which has been 
received byhim. His liability in this respezt arizes 
not ex contractu but -on equitable considerations 
and the plaintiff could not therefore in any event 
claim interest on the loan, because the lability to pay 
interest would arise on one of the stipulatione of the 
contract,” Khan Gul v. Lakha Singh (5), followed 
R Lesliev Sheill (8), not followed. Mahomed Syedol 
Arifin v. Yeoh Oai Gark (9), explained and held not 
binding in India. [p. 365, col. 2; p. 367, col. 1] 


C. A. from appellate decree of the Sub- 
J ee Third Court, Dacca, dated June 19, 
1934 


Messrs. S. C. Basak and Nabadwip 
Chandra Saha, for the Appellant. 

Mr. Bama Prasanna Sen Gupta, for the 
Respondent. 

Judgment.-In the suit out of which 
this appeal arises the plaintiff company 
sued the defendants on a promissory note 
alleged to have been executed by defen- 
dant No.1 who alone- contested the snit. 
It was said that defendant No. 1 had bor- 
rowed the sum of Rs. 300 from the plaintiff 
company and had agreed to pay interest 
atthe rate of 3 per cent. per mensem. 
The total amount claimed was Rs. 624. 
The execution of the promisscry note was 
admitted, but the main defence was to the 
effect that, at the time of the execution of 
this document, defendant No. 1 was a 
minor. The suit was decréed by both 
Courts. The findings of the lower Appel- 
late Court are to the effect that the ap- 
pellant was a minor at the time when he 
executed the promissory note, that he 
knew that the period of his minority had 
heen extended, that the plaintiff company 
did not know that defendant No. 1 was 
a minor and that this defendant obtained 
the loan from the plaintiff company by 
falsely and fraudulently representing that 
he was not a minor. Defendant No. 1 has 
now eppealed to this Court and the main 
contention urged on his behalf is that he 
was incompetent under the law to con- 
tract at the time when he executed the 
promissory note and that even if it be 
admitted that he obtained the loan upon 
a fraudulent misrepresentation of facts, 
he is nevertheless under no liability to the 
plaintiff company in respect of this 
transaction. The first point which arises 
for consideration in connecection with this 
appeal is-whether, unders. 115, Evidence 
Act, the minor is estopped, by reason of 
his representation to the effect that he 
was a major, from pleading his minority 
in order to avoid the contract. 

The question of the applicability of 
s. 115, Evidence Act, in the case of minors 
was considered in Brohmo Dutt v. Dharmo- 
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dass Ghose (1). In that case Maclean, O. J. 
held that this section had no application 
to the case of a minor on the ground. that 
the term “person” in s. 115 meant s 
person whois of full age and competent 
to enter into a contract and that, as a 
minor cannot be estopped by a deed or 
by the recitals in a deed, it would be 
Incongrous to hold that he could be 
estopped by a parole declaration. In agree- 
ing with the Chief Justice Ameer Ali, J., 
stated: - l 

“It follows therefore that when the present law 
declares that an infant shall not be liable upon a 
contract, or in respect of a fraud in connection with 
a contract, he cannot be made liable upon the same 
contract by means of an estoppel under ss. 115, I 
therefore agree that there is no estoppel whatsoever 


in this case founded upon any representation or 
alleged representation on the part of the plaintiff.” 

Brohmo Dutt’s case (|), came before the 
Judicial Committee of the Privy Council 
Onappealin Mohort Bibi v. Dharmodas 
Ghose (2). In deciding that appeal their 
Lordships of the Judicial Committee held 
that a person who by reason of infancy is 
incompetent to contract cannot make a 
contract within the meaning of the Contract 
Act, and where he purporis to do so, hisal- 
leged contractis void. The question of 
estoppel under s. 115, Evidence Act, was 
raised before the Judicial Committee, but 
Sir Ford North in his judgment left the 
question open as is indicated in the fol- 
lowing passage ; 

“The Courts below seem to have decided that this 
section does not apply to infants; but their Lord- 
ships do not think ib necessary to deal with that 
question now. They consider it clear that the section 
does not apply toa case like the present, where the 
statement relied upon ismade toa person who 
knows the real facts and is not misled by the untrue 


statement. There can be no estoppel where the truth 
ofthe matter is known to both parties. 


The learned Advocate for the respondent 
company places some reliance upon the 
decision of Caspersz and Chatterjea, JJ., 
in Surendra Nath Roy v. Krishna Sakhi 
Dassi (3). [n that case the decision of 
the appeal apparently turned upon the 
question whether Bijoy Gobinda Saha 
Choudhury, one of the plaintiffs’ vendors, 
Was a minor at the time when he conveyed 
certain property to the plaintiffs. With re- 
gard to this point the learned Judges re- 
marked that the conduct of Bijoy in con- 
nection with this fransaction might amount 
to misrepresentation and legal fraud on his 
part. They go on to say : T 

“I£ there was misrepresentation by Bijoy operat- 

(1) 26 © 381; 30 WN 468. 

(2) 30 O 539; 30 I A. 114; 8 Sar. 374; 5 Bom L R421; 


10W N4LCO. 
(3)15 OWN 239; 9 Ind, Cas. 110; 13 CL, J 228, 
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ing to deceive, and if the plaintiffs were deceived 
by it, we think that Bijoy would be bound by the 
transaction. Thereshould be clear finding on the 
point,” — 

It appears from ihe judgmentin Sur- 
endra Nath Roy's case (3), that the learned 
Judges relied mainly in support of their 
decision upon scme observations of the 
Court of Appeal in Saral Chand Mitter v. 
Mohun Bibi -({4). It appears, however, from 
the report in Saral Chand Mitter v. Mohun 
Bibi (4), that question relating tothe appli- 
cability of s. 115, Evidence Act, arose for 
decision in that case, Jenkins, J., who tried 
the case in the Court of first instance held 
that a certain money-lender named Luckhi 
Narayan had heen deceived into making 
a loan by the defendant's fraudulent mis- 
representation. He: refused to make a 
personal decree against the defendant for 
the repayment of the money advanced, but 
gave the plaintiff an ordinary morigage 
decree and he held ihat the plaintiff's right 
to succeed notwithstanding the defen- 
dant’s infancy. arose from the applicability 
of a principle of equity which treats fraud 
asa bartothe plea of disability. Jenkins, 
J.s line of reasoning was approved bythe 
Court of Appeal ccnsisting of Maclean, C.J. 
and Macpherson and “Trevelyan, JJ. 
and in upholding Jenkins, J.s judgment 
Maclean, C.J. made the following obser- 
vations - 


“There is not, so far as I can discover, any distinc-. 


tion between the law in India and the law in 
England upon this subject. In my judgment, there is 
a current of cases decided in the Courts of Equity 
in England, dating back for 1£0 years or more which 
show that in equity, an infant cannot take 
advantage cfyhis own fraud. I think it is established 
that in cases of fraud by an infant the yrotection 


which the law throws aruund him is taken away: in 


other words, that the defence of infancy cannot be 
successfully pleaded in defence ofa fraud per petrat- 
ed by the infant.” 

His Lordship then went on to say : 

“I think the cases establish that, in a case like 
the present, the defendant, though at the time when 
he entered into the contract he was an infant, is not 
entitled to take advantage resulting from his own 
fraud.” 

In must Le remembered that the case 


in Surendra Nath Roy v. Krishna Sakhi 


Dassi (3), was clearly distinguishable 
on- the fecls, frcm the case out of 
which the present appeal arises and, 


having regard to the line of reasoning 
which seems to have been adopted by the 


learned Judges in that case, it can hardly” 


be taken to go further than to reiterate the 
general principle laid down in Saral Chand 
Mitter’s case (4), tothe effect that an infant 
is not eatitled on equitable principle to 

(4) 25 © 8714;20 WN 201, 
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take eny advantage from his own fraud. 
In 1928 the leading cases decided by the 
Courts in India were reviewed by a Full 
Bench of the Lahcre High Court in Khan 
Gul v. Lakha Singh (5). One of the questions 
referred tothe Full Bench in that case was 
whether a minor, who, by falsely represent- 
ing himself to be a major, had induced a 
person to enter into a contract was estopped 
from pleading his minority to avoid the con-. 
tract, after an exhaustive review of the 
leading caseson this point, including the 
decisions of this Court, the learned Chief’ 
Justice observed : 

“It will be seen from the foregoing discussion 
that notonly the English Law, but also the 
balance of the judicial authority in India, is decidedly 
in favour of the rule, that where an infant has induc- 
eda person tocontract with him by means of a false 
representation that he was of full age, he is not es- 
topped from pleading his infancy in avoidance of the 
contract ; and though s..115, Evidence Act, is general 
in its terms, 1 consider for the reasons wbich I have 
already given that it must be read subject to the 
provisions of the Contract Act, declaring a trensac- 
tion entered into by a minor tobe void. My answer 
to the first question referred to us is, therefore, in 
the negative.” 

This decision of the Lahore High Court 
was cited with approval by Buckland, J: in 
Sarada Prosad Das v. Binay Krishna Dutta 
(6). Iam entirely in agreement with the 
views expressed on this point by the learn- 
ed Chief Justice of the Lahore High Court 
and it follows that, in my opinion, the minor 
defendant is not estopped by s. 115, Evi- 
dence Act, from pleading his minority to 
avoid the contract in respect of whicn he 
was sued. The further question arises, 
however, for consideration as to whether the 
minor defendant is entitled to retain any 
benefit which he has recéived under the con- 
tract.or, in other words, whether ke should 
not be compelled to refund the considera- 
tion money obtained by him through his 
fraudulent misrepresentation. Olearly his 
liability, if any, would not be ezx-cuntractu, 
but could only arise with reference to prin- 
ciples of equity. On behalf of the appellant 
some relidnce was placed upon the decision . 
of this Court in Dhanmull v. Ram Chunder 
Ghose (7), in which it was held that in a 
case where an infant had obtained a loan 
upon a false representation that he was of 
age, no suit to recoverthe money could be 
maintained against him. The correctness-of 
that decision was, however, doubted by the 
Court of Appeal in Saral Chand Mitter v. 

(5) 9 Lah, 701; 111 Ind. Cas, 175; A IR 1928 Lah 
609; 30 P L R 60; 10 Lah. LJ 413, 

(6) 58 C 224; 13z Ind, Cas, 84; A IR 1981 Qal. 393; 
Ind. Rul. (1931) Cal. 516 

(7) 24 O 265; 1G W N 270 
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Mohun Bibi (4), in which the principie was 
definitely adopted thatan infant is not en- 
titled to take any advantage resulting from 
his own fraud. The question as to a minor's 
liability in respect of compensation was 
raised in Brohmu Dutt v. Dharmodas Ghose 
(1), but it was found in that p2rticulir case 
that the defendant had not been actually 
misled. In this connection Maclean, C. J. 
stated : ; l 

“Then, we are asked to exercise the discretionary 
powers vested in us under ss. 28 and 4l, Specific Re- 
lief Act. That isa matter for the discretion of the 
Court ; the learned Judgein the Court below has 
exercised his discretion adversely to the appellant 
and I see noreason which would justify usin differ- 
ing from that conclusion On the contrary I do not 
think that ina case of this class where a man, who 
has been told that the person with whom he is deal- 
ing isa minor, still chooses to lend bhim money, Jus- 
tice requires that it should be returned to him. 


When this case was considered on appeal 
by the Judicial Committee of the Privy 
Council, the question as to the liability of 
the minor to return the money advanced to 
him was further considered and on this point 
Sir Ford North’s observations were as fol- 
lows : 

“Another enactment relied upon asa reason why 
the mortgage money should be returned is s. 41, Spe- 
cific Relief Act (I of 1877), which is as follows : “s. 41. 
On adjudging the cancellation of an instrument the 
Court may require the party to whom such relief 
is granted to make any compensation to the other 
which justice may require.” Section 38, provides in 
similar terms for a case of rescission of a contract. 
These sections, no doubt, do give a discretion to the 
Court; but the Court of first instance, and subse- 
quently the Appellate Court in the exercise of such 
discretion, came to the conclusion that, under the cir- 
cumstances ofthiscase, justice didnot require them 
to order the return by the respondent of money ad- 
vanced tohim with full knowledge of his infancy, 
and their Lordships see no reason for interfering with 
the discretion so exercised.” 

It would appear, therefore, that the Judi- 
cial Commitiee have in effect recognised the 
principle that the Courts in India have an 
equitable discretion to direct the refund of 
money which an infant may have obtained 
py his own fraud provided the lender is ac- 
tually deceived by the fraud perpetrated by 
the minor. It may of course be argued that 
jurisdiction to order restitution only exists in 
cases in which the minor invokes the order 
of the Court as a plaintiff, but as Sir Shadi 
Lal, C. J., has pointed out in Khan Gul v. 
Laka Singh (5), cited above: 


“Tr ig difficult to understand why the granting 
of an equitabls remedy should depend upon a mere 
accident; namely whether it is the minor or his 
adversary who has taken the initiative in bring- 
jog ths transaction before the Court. The material 
eucumstances in, both cases are exactly the same, 
A contract has been entered into with an infant and 
pe it is an invalid transaction it mugt he cancelled, 
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His Lerdship goes on to say: 

“All that can reasonably be said is that the 
Court in deciding whether’relief against fraud practis- 
ed by an infant should or should not be granted, will 
consider along with other circumstances of the case 
the fact that the infant isa defendant and not a 
plaintiff But there is no warrant either in principle 
or in equity for tha general ule thatthe relief 
shall never be granted where the infant happens to 
be a defendant.” 

lt is of course true that the Judicial 
Commitiee of the Privy Council decided 
Mohari Bibi v. Dharmodas Ghose (2) be- 
fore the decision of the Court of Appeal in 
England in R. Leslie v. Sheill (8). In that 
case the Court cf Appeal adopted the view 
that to direct an infant who had obtained 
a loan ona false representation as to his 
age torefund the amount of the advances 
would be au indirect way of enforcing a 
void contract. This, however, is not the 
view which appears to have been general- 
ly adopted by the Courts in India and as 
pointed out by Sir Shadi Lal, C. J., in 
Khan Gul v. Lakha Singh (5) cited above: 

“It must be remembered that, while in India all 
contracts made by an infant are void, there is no 
such general rule in England. For instance, a con- 
tract for necessaries is not affected by the Infants’ 
Relief Act, 1874, and can be validly entered into 
by an infant. There should, therefore, be greater 
scope in India than in England for the application 
‘of the equitable doctrine of restitution.” 

lt is, however, argued by the learned 
Advocate for the appellant that the deci- 
sion of the English Court of Appeal in R. 
Leslie v. Sheill (8) should be adopted as 
the law of India having regard to certain 
observations made by the Judicial Com- 
mittee cf the Privy Council in Mahomed 
Syedol Ariffin v. Yeoh Oot Gark (9). The 
appeal in question was from the Supreme 
Court of the Straits Settlement and the 
observation upon which relianceis placed 
is as follows: 

“A case of fraud by the aprellant on the subject - 
of his age was set up, but it cannot be doubted that 
the principle recently given effect to in R. Leslie v. 
Sheill (8), would apply, and such a cage would fail.” 


lt appears, however, from the report that 
in Mahomed Syedol Arifin v. Yeok Out 
Gark (9) the sole question for considera- 
tion in the appeal was whether or not a 
certain statement should be treated as 
admissible in evidence. This being the 
case, aS pointed out by Sir Shadi Lal, 
C.J. in Khan Gul v. Lakha Singh (5) the 
observations of the Privy Council Mahomed 
Syedol Arifin v. Yeoh Oot Gark (9), must 

(8) (1914) 3 K B 607;83 LJ K B 1145; 111 L T 108; 
30 T L R 460; 58S J 453. 

(9) 21 C W N 257; 39 Ind. Cas 401; AIR1916P OC 
212; 43 IA 256; 21 O W N 257; (1919) M WN 162; 
19 Bom. L R 157; (1916) 2 A C575; 86 L J POU; L 
“17 $84; 32 T LR 678 (PC), 
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be regarded as obiter dicta and though 
entitled to great respect, are not absolutely 
binding on the Courts in India. Further, 
these observations certainly cannot be 
taken to override what appears to have 
been an express recognition by the Ju- 
dicial Committee in Mohari Bibi v. 
Dharmodas Ghose (2) of the principle that 
inappropriate cases the Couris in this 
country are empowered to order restitution 
by minors on equitable grounds. In my 
opinion, therefore, the minor defendant 
should not be allowed to retain the benefit 
which he has received asa result of bis 
fraudulent misrepresentation and I consider 
that on equitable principles in a suit pro- 
perly framed he might be called upon to 
refund the consideration money which has 
been received by him. It is, however, clear 
as stated above that his liability in this 
respect arises not ex contractu but on 
equitable considerations and the plaintiff 
could not, therefore, in any event claim in- 
terest on the loan, because the liability to 
pay interest would arise on one of the 
stipulations of the contract. 

It appears, however, from the pleadings 
in the case out of which this appeal arises 
that the plaintiff has based his claim on 
the contract and that he has not put for- 
ward an alternative claim for restitution 
of the consideration money. Order VII, 
r. 7, Civil Procedure Code, requires that 


every plaint shall state specilically the 


relief which the plaintiff claims either 
simply -rin the alternative. The circum- 
stances of the case out of which this ap- 
peal arises indicate that the defect in the 
plaint such as it.is, arose from a bona fide 
misunderstanding of the law in this subject 
and, this being the case, I think the 
plaintiff should now be allowed to amend 
his plaint, if so advised. It is urged that 
an amendment of the plaint by allowing 
the plaintiff to set up alternative case for 
restitution would, in effect, alter the 
nature of the suit. I find, however, that a 
similar question arose in Saral Chand 
Mitter v. Mohun Bibi (4), cited above. In 
the Court of first instance Jenkins, J. had 
allowed the plaintiff by amendment to set 
up an alternative case and, with regard to 
this matter, the Court of Appeal held that 
it was the intention of tbe legislature to 
afford ground for a final decision upon the 
subject in dispute so as to prevent further 


litigation and that Jenkins, J. was per- 


fectly right in allowing, in the manner he 
did, the amendment ‘of the plaint. 
Having regard to the considerations 
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mentioned above, this case will be re- 
manded to the lower Appellate Court for 
re-hearing after allowing the plaintiff to 
amend his plaint ifhe so desires. It will 
then be for the lowar Appellate Court, if 
necessary, after allowing the appellant also 
to amend his p'eadings and taking such 
further evidence as may be necessary, 10 
re-hear the appeal and also to Jook care- 
fully into the conduct of the plaintiff com- 
pany and-ascertain whether a case for re- 
stitution of the consideration money on 
equitable grounds has been made out. 
The judgment ond decree of the learned 
Subordinate Judge are, therefore, set aside 
and this appeal is remanded to the lower 
Appellate Court for re-hearing in acccrdance 
with the directions contained in this judg- 
ment. Costs will abide the final result. 
N. Order accordingly. 
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LAHORE HIGH COURT 
Civil Reference No. 61 of 1935 
January 23, 1936 
AppIson AND ABDUL RASHID, JJ. 
HARNAND RAI-HARBHAGAT RAI— 
ASSESSEES — PETITIONERS 
` VETSUS h 
COMMISSIONER or INCOME-TAX, 


PUNJAB-—-Opposite Party 
‘Income Tax Act (XI of 1922), s.10 (2) (ix)—As- 
sessee advancing sums to contractor. in Kabul—Ac- 
counts settled and certain sum found due—Debtor 


- agreeing to make payn.ents by cheques recovered from 


Government—Full payment not made — Debtor abscond- 
ing to Kabul—Loss, whether loss pertaining to money- 
lending business—Debt, when became bad debt. 

Large sums were borrowed by a certain con- 
tractor from the assessee firm. The final adjust- 
ment between them took place when a sum of 
Rs. 24,388 was found due by the contractor. The 
parties came to an agreement about this to the effect 
that this sum would be repaid to the assesses firm on 
receipt of cheques from the Government; if the 
cheques were lessthan the emount or in excess of the 
amcunt the less or the excess wasto be divided þe- 
tiveen them, that is to say, ifthe cheques came to 
more than Rs. 24,388, the assessee firm was to get 
half the excess, and if they were less the assessee 
firm was to bear half the loss. A small amount was 
recovered by cheques bringing the total balance 
down to Rs. 21,768, and then the contractor who had 
come from Kabul, went back to Kabul without pay- 
ing any ofthe other cheques recerved from Govern- 
ment. There was no evidence to show that the 
money advanced wasnot a loan but was capital in- 
vested in the contractor's business: > 

Held, that this was a loss pertaining$o the money- 
lending business and not a loss of capital invested 
in the contractor's business; 

Heid, further that it was not till three years after the 
date of the final adjustment that it could be said that 
this became a bad debt. Had he come back before that 
and started contracting business in India, the assesseg 
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firm would probably have sued him for the amount, 
but it would have undoubtedly been premature to 
Wipe out this debt as bad prior to three years after 
the date of final adjustment. It became a bad debt 
actually in the account period under discussion, 
namely on three years after the date of final Jadjusr- 
ment and an allowance should have been made for it 
uniers. 10 (2) (ix) Income Tax Act, ; 

Ref. from an order of the Commis- 
sioner of Income-tax, Punjab, N.-W. F. and 
Delhi Provinces, Lahore, dated October 2, 
1935. a : 
Mr. A. R. Khosla, for the Petitioners. 

Mr. Jagan Nath Aggarwal, for the Oppo- 
site Party. 


Order.—The following two question® 
were referred to this Court under s. 69 
(2), Income Tax Act, on behalf of the firm 
Harnand Rai Harbhagat Rai, Multan, by 
the Commissioner of Income-tax, Punjab, 
N.-W. F. and Delhi Provinces, Lahore. 

1. Whether there was proper and 
material evidence before the Income-tax 
authorities to disallow Rs. 21,768 claimed as 
a bad debt in the account of Haji Sikandar 
Khan. 2. Whether, on the facts of the case 
s. 26 (1) or s. 25 (3) was applicable. 

It was claimed in the assessment of 1931- 
32 that the sum of Rs. 21,768 should be 
allowed as a bad debt. The Income-tax 
Officer disallowed the claim on the grounds 
that ita partnership loss which had not 
been proved, and that the debt had not 
yet become bad in the relevant account 
year, that is 1930-31. An appeal was 
preferred against this decision, but eventu- 
ally the account was left over for future 
consideration. under s. 33. The claim was 
repeated during the essessment of 1932-33 


but it escaped the notice of the Income-tax 


Officer who passed no orders on it. It was, 
however, before the Assistant Commissioner 
in appeal. He disallowed the claim and 
the matter then came before the Commis- 
sioner. Large sums were undoubtedly 
borrowed by one Haji Sikandar Khan 
from the assessee firm. The final adjust- 
ment between them took place on July 
10, 1928, when a sum of Rs. 24,388 was 
found due by Haji Sikandar Khan. The 
parties came to an agreement about 
this to the effect that this sum 
would be repaid to the assessee firm 
by Haji Sikandar Khan, on receipt of 
cheques from the Gcvernment: if tke 
cheques were less than the amount or in ex- 
cess of the amount the less or the excess 
was to be divided between them, 
thatis tosay, ifthe cheques came to more 
than Rs. 24,388 the assessee firm was to 
get half the excess, and if they were less 
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the assessee frm was to bear half the loss. © 


A small amount was recovered by cheques 
bringing the total balance dowo to 
Rs. 21,768, and then Haji Sikandar Khan, 
who was acontractor and had come from 
Kabul, went back to Kabul without pay- 
ing any of the other cheques received from 
Government. 

The Commissioner is of opinion that 
the nature of the advances without any 
security, and without any stipulation for 
interest, conclusively suggests a contrac- 
tual relationship between the assessees 
andthe debtor. He was further of opi- 
nion that this received corroboration 
from the language of the final agreement 
which I have already given. He there- 
fore came to the conclusion that this loss 
was a loss of capilal belonging to the 
assessee firm which had been invested 
by it in Haji Sikandar Khan’s | business. 
He was also of opinion that the loss was 
not allowable under s. 10 (2) (ax) as it 
was not a loss pertaining to the money- 
lending business and did not take place in 
the relevant year but in 1928. On the 
record we find no evidence to establish 
that this was not a loan but capital in- 
vested in Haji Sikandar Khan’s business, 
The final agreement does not help to 
prove this. ‘lhe assessee firm knew that 
it wasnot likely to get more than the 
Government cheques as Haji Sikandar 
Khan belonged to Kabul and not to Multan 
where he was doing contract work. By 
the agreement in question it stood to gain 
if the Government cheques were more 
than the debt due; and if they were 
less they had in any case little or no 
chance of recovering the balance. The 
other evidence consists of the accounts 
and no inference can be drawn from 
them. We therefore hold that there was 
no evidence before the Income-tax Autho- 
Tities to establish that this was not aloss 


pertaining tothe money-lendincg business | 
but was a loss of capital invested in Haji 


Sikandar Khan’s business. 

Further it cannot be said to have be- 
comea bad debt in 1928. Haji Sikandar 
Khan absconded, it is true, in that year, 
but the assessee firm had three years to 
make up their mind as to whether it was 
worth while suing him. It was not there- 


fore till July 10, 1931, that it could be said - 


that this wasa bad debt. Had he come 
back before that, and started contracting 
business in India, the assessce frm would 
probably have sued him for the amount, 


hut it would have .undoubtedly been pres: 
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. mature to wipe out this debt as bad prior 
to July 10, 1931. It became a bad debt actu- 
ally in the account period under discus- 


sion, namely on July 10, 1931, and an 


allowance should have been made for it 
unders. 10 (2) (ix) by the Income-tax 
Authorities. For these reasons we answer 
question No. 1 in the negative. The 
Counsel appearing for the assessee from 
stated that he no longer pressed the matter 
raised in question No. 2. It is not, there- 
fore, necessary for us to give a reply to it. 
We think in this case that the assessee 
firm should get its costs from the Com- 
missioner. 
D. Answer accordingly. 


‘SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 156 of 1931 

ae April 23, 1936 

RUPOHAND AND HAVELIWALA, A. J. Cs. 

MASAND MOTIRAM— APPLICANT 
VETSUS 


SHIKARPUR MUNICIPALITY — OPPONENT 

Limitation Act (IX of 1908), Sch. J, Arts. 110, 120 
—Fees charged by Municipality for issuing permis- 
ston for use of Municipal land under s. 90, Bombay 
Municipal Boroughs Act (XVIII of 1925)—Whether 
‘rent'—Suit for recovery of fees—Limitation—Second 
appeal—Question whether payment set up is proved 
or not—Whether one of fact. 

. The fee charged by a Municipality for issuing a par- 
mission for use of Municipal land under the provisions 
of s, 90, Bombay Municipal Boroughs Act, is not rent 
within the meaning of Art. 110, Limitation Act, and 
a suit for recovery of such fees is governed by 
Art. 120 as there is no other Article within which it 
can be brought. Deo Kuar v. Man Kuar (1) and 
Mahomed Reasat Ali v. Hasin Bano (2), relied on. 

The question whethera payment set up by a person 
is proved or not is purely one of fact. 

Mr. Srikishindas H. Lulla, for the Appli- 
cant. 


Mr. Dipchand Chandumal, for the Oppon- 


ent, 


Rupchand, A. J. C.—The first and the 
main point argued in this revision appli- 


> cation is whether or not the fee charged 


by a Municipality for issuing a permis- 


~ Sion for use of Municipal land under the 


provisions of s. 90, Bombay Act XVIII of 1925, 
is rent within the meaning of Art. 110, 
Limitation Act. If itis not rent then there can 
be no doubt that the period of limitation 
applicable toit is that contained in Att. 
120 ofthat Act. Nowrent is defined in 
the Transfer of Property Act ins. 105 as 
price or premium paid by the lessee io 
the lessor. The license to use Municipal 
land for temporary purposes under s. 90, 
Bombay Act XVIL of 1925, is not a demise 
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of the premises and is not a lease. No 
rent is fixed by contract between 
the parties. The statute empoweis the 
Municipality to charge a fee for the 
temporary use of land and such fee falls 
within the definition of a tax as contained 
in s. 3 of that Act. That being so, we 
have no hesitation in holding that the 
fee charged by ths Municipality is not 
rent and that Art.110, Limitation Act, has 
n) application. The learned Advocate has 
not been able to draw our attention- to 
any article of the Limitation Act within 
which a suit of this nature can be brought. 
That being so, Art. 120 applies; see Deo 
Kuar v. Man Kuar (1), and Mahomed 
Reasat Ali v. Hasin Bano (2). The suit 
was, therefore, clearly within time. 

The next point urged by the learned 
Advocate is that the learned Judge below 
was in error in holding that the payment 
set up by the defendant was not proved. 
But this is a question of fact pure and 


_ simple. It isno doubt true that at one time 
- the Municipality thought that the person 


employed by them for collecting fees had 
received the money from the defendart 
and had misappropriated it. In the pro- 
secution filed by them against that parson, 
they had included as one of the items em- 
bezzled by him the money alleged to have 
been paid by. defendant, but subsequently 
on being satisfied that this was not so, 
they withdrew that charge. The mere 
fact that the Municipality included the 
item in dispute in the charge of embez- 
giement against their collector was not 
sufficient to deprive them of denying that 
they had received the money, and the 
evidence adduced by the defendant in proof 
of it has been held by the learned Judge to 
be insufficient. This is a finding with which ` 
we are afraid we cannot interfere. We 
accordingly dismiss this application with 
costs. 


N Application dismissed. 
(1) 21 IA 148; 17 Al; 4ML J 272; 6 Sar. 489 


P. ©. 
| (2) 21 O 157; 20 I A 155; 6 Sar. 374; 17 Ind. Jur, 484 
(P C). 


Quy 
oH 
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OUDH CHIEF COURT 
Second Civil Appeal No. 349 of 1934 
September 16, 1936 
SRIVASTAVA, A. O. J. AND SMITA, J. 
Raja JAGANNATH BAKHSH SINGH— 
DgreNpaN’t—APPELLANT 


Versus 
CHANDRA BHUKHAN SINGH AND 
ANOTHER-—PLAINTIFFS AND ANOTHER— 


DEFENDAN TS——RESPONDENTS 

Contract Act (IX of 1872), ss. 124, 126, 145—Contract 
of guarantee and of indemnity—Diference—Held on 
construction of letter that defendant was surety— 
Stamp Act (II of 1899), s. 36—Pro-note insufficiently 
F mped—Execution admitted—Question of admisstbt- 

ity. 

In allcases of suretyship privity is necessary 
between the three parties, namely, the creditor, the 
principal debtor and the surety, The importance 
vf this ies in the result which follows, namely, that 
the surety, having undertaken the obligation at the 
request of the debtor, becomes entitled to recover 
from him whatever sums he has rightfully paid 
under the guarantee, asis provided in s. 145 of the 
Contract Act; whereas in the contract of indemnity 
the indemnifier cannot on the performance of the 
obligations of the debtor, in the absence of an as- 
sigament from the creditor, sue in his own name 
the debtor, as there is no privity of contract between 
them and there js no subrogation to the creditor's 
rights. K.V. Pertamanna Marakkayar & Sons v. 
Banians & Go. (1) and Makabir Prasad v, Siri 
Narain (8), relied on. 

For acontract of suretyship there should be con- 
currence of the principal debtor, the creditor and 
the surety, but this does not mean that there must 
be evidence showing that the surety undertook his 
obligation at the express request of tbe principal 
debtor. An implied request will be quite sufficient 
to satisfy this requirement. 

Defendant No. 2 wrote to the plaintiff “ please lend 
Rs. 1,200 to T. There will be no trouble (Nuks) in the 
payment of yourmoney. Be assured. If there -be 
any trouble, I hold myself responsible.” In pur- 
guance of this the plaintiff advanced the loan to T 
. (defendant No. 1) and obtained a pro-note the same 


ay : 
. Held, that allthe necessary requirements of a 
contract of guarantee were satisfied in the ease, and 
that defendant No. 2 was liable as a surety. 
' Held, also that the liability of a surety being co- 
extensive with that of the principal debtor, de- 
fendant No, 2 was equally liable for the interest at 
the rate, provided for in the pro-note, 

Held, further that no question of admissibility for 
want of sufficiency of stamps arose when both the 
defendants admitted the pro-note without any ob- 
jection regarding its admissibility in evidence, 


S. C. A. against the decree of the Civil 
Judge, Rae Bareli, dated August 2), 1934. 

Messrs, ft. B. Lal and Suraj Sahai, for 
the Appellant. 


Messrs. Radha Krishna and C. P. Lal, 
for Respondents Nos. 1 and 2. 


Judgment.—The appellant, who wag 
defendant No. 2 in the trial Court, wrote 
a letter to Sahdeo Bakhsh Singh, the 
deceased father of the plaintiffs<respon- 
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dents, requesting him to advance a loan 
of Rs. 1,200 to Dukh Haran Singh, defen- 
dant No. 1. In pursuance of this recom- 
mendation Sahdeo Bakhsh Singa advanced 
the loan and obtained a pro-note (Ex. 3) the 
same day. 

The plaintiffs sued on the basis of the 
aforesaid pro-note, impleading defendant 
No. 2 asa surety. The pro-note was admitted 
by both the defendants, but the suit was - 
contested by the defendant No. 2 on the 
ground that he wasnot liable as a surety. 
He also questioned his liability for interest. 
Both the lower Courts haye disa'lowed the 
pleas - raised in defence and decreed ihe 
claim for the principal and interest against 
both the defendants. | 

The main question in this appeal is whe- 
ther the letter (Ex. 1) makes the defendent- 
appellant liable as a surety in respect of 
the loan. The letter Ex. 1 is ia these 
words:— 

“Please lend Rs. 1,200, to Thakur Dukh Haran Singh 
There will be no trouble (Nuks) inthe payment of 


your money. Be assured. Ifthere be any trouble, I 
hold myself responsible”, 

It is argued that on its true interpre- 
tation the letter can be regarded only as & 
contract of indemnity, and not as a con- 
tract of guarantee. Section 124, of the 
Indian Contract Act, defines a contract of 
indemnity as: 

“a contract by which one pariy promisas to save 
the other from loss caused to him by the conduct of 


the promisor himself, or by the conduct of any other 
person.” 

Section 126 of the same Act defines a con- 
tract of guarantee as a 

“contract to perform the promise, or discharge 


the liability, of a third person in case of his 
default.” 


. The person who gives a guarantee is 
called “surety”; the person in respect of 
whose default the guarantee is given is 
called the ‘‘principal debtor,” andthe person 
to whom the guarantee is given is called 
the “creditor.” Reference has been made 
to K. V. Periamanna Marakhayar & Sons 
v. Banians & Co., I. L. R. 49 Mad.. 156 (1), 
wherein it was laid down that in all cases 
of suretyship, privity is necessary between 
the three parties, namely the creditor, the 
principal debtor and the surety. The 
importance of this lies in the resalt which 
follows, namely, that the surety, having 
undertaken the obligation at the request 
of the debtor, becomes entitled to recover 
from him whatever sums he has rightfully 
paid under the guarantee, as is provided in 
s. 145, of the Contract Act; whereas ia the 
(1) 49 M 156; 95 Ind, Cas. 154,23 L W432; ATR 
926 Mad, 544, ot 
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contract of indemnity the indemnifier can- 
not on the performance of the obligations of 
the debtor, in the absence of an assignment 
from the creditor, sue in his own name the 
debtor, as there is no privity of contract 
between them and there is no subrogation 
to the creditor's rights. Reliance was also 
placed on the following observations of 
Davey, L. J.,in Guild v. Conrad, (1894) 2 
Q. B. 885, (2) as quoted in Mahabir Prosad 
v. Siri Narain, 3 Pat. L. J. 396 at p. 400 
(3). These observations are as follows: 

“In my opinion there is a plain distinction between 
& promise to pay the crediior if the principal debtor 
makes default in payment and a promise to keep 
@ person who has entered or is about to enter into 
. contract of liability indemnified against that liability 


independently of the question whether a third person 
makes default or not”. 


There is no dispute about the correctness 
of the principles enunciated in the cases 
above cited. The only question ‘is about 
their application to ths facts of the present 
ease. Itis not denied that for a contract of 
suretyship there should be concurrence of 
the principal debtor, the creditor and the 
surety, but this does not mean that there 
must be evidence showing that the surety 
undertook his obligation at the express 
request of the principal debtor. An implied 
request will be quite sufficient to satisfy 
this requirement. In the present case it is 
in evidence that the principal debtor, 
Thakur Dukh Haran Singh, was present at 
the house of the defendant No. 2 when the 
latter wrote the letter Ex. 1 to Thakur 
Sahdeo Bakhsh Singh. The same day Thakur 
Sahdeo Bakhsh Singh advanced the money 
and the pro-note was executed at the house 
of defendant No. 1. These circumstances 
are quite ample to show that the letter must 
have been written at the request of Thakur 
Dukh Haran Singh. Though there is no 
direct evidence of such a request being 
made, yet it is clearly implied in the terms 
of the letter and the circumstances of the 
transaction. It is also important to note 
that the appellant made himself respon- 
sible in case there was any trouble in the 
“payment” of the money which must neces- 
sarily mean payment by the principal 
debtor, and not in case there was any 
difficulty in the realisation of the money by 
the creditor. We are, therefore, of opinion 
that all the necessary requirements of a 
contract of guarantee are satisfied in the 
case, and have no hesitation in agreeing 

2) (1894) 2 QB 883; 63 -9R 746: 
Tio ` R LJOB 72; 9R 746: 71 L 


(3) 3P LJ 398 atp. 400: 46 Ind. Gas, 97, 4 PL W 
48T; (L918) Pat, 328; A I R 1918 Pat, 315 
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with the Court below that the appellant is 
liable as a surety. a 

Next, as regards interest, 1b 19 arauen 
that the pro-note was insufficiently stam pe: 
and was, therefore, inadmissible in ‘evi- 
dence. The argument proceeded that in 
the circumstances interest should not be 
decreed at the rate provided for m the 
pro-note. We are of opinion that no ques- 
tion of admissibility arises when both the 
defendants admitted the pro-note without 
any objection regarding its admissibility in 
evidence, and asa result of this the docu- 
ment was exhibited and admitted in evi- 
dence. Section 36 of the Stamp Act pro- 
vides that where an instrument has been 
admitted in evidence such admission shall 
not, except as provided ins. 61, be called 
in question at any stage of the same a 
or proceeding on the ground that the 
instrument has not been duly stamped. The 
lower Appellate Court was, therefore, right 
in refusing to entertain the objection on 
the score of the pro-note being inadmissible 
for want of a proper stamp. The liability 
of a: surety being co-extensive with that 
of the principal debtor, we are of opinion 
that the Court below were right 1n making 
the appellant also liable for interest at the 
rate provided for in the pro-note. 


We accordingly dismiss the appeal with 
a Appeal dismiss2d. 


CALCUTTA HIGH COURT 
Civil Appeal No. 1978 of 1933 
July 16, 1935 
R. GO. MITTER, J. 

BENGAL PROVINCIAL Ry. Co, Lro.— 
DEFENDANT No. 1--APPELLANT 
versus 
RAJANI KANTA DE AND OTIERS— 


RESPONDENTS. 
sonce —Lawful act on ones own property 
Me to neighbour—N o negligence—Neigh- 
bour, if entitled to rel ief—Hasement—Right to late- 
ral support to building When available. 4 
An owner is entitled to use his land in any way ; 
pleases if he does not act in a negligent manner. I 
there is no negligence on his part, when a Po act 
of his done on his own property, caus3s — amage to 
his neighbour, the law would give tha neigibour no 
relief. , i | 
has a natural right of support from his 
oa land, but that right is only in respect of 
land in unburdened and natural state. ne ee 
has got no right for the support of his bui ome or = 
his land burdened with the additional weight o 
his building uoless such a right has been ngu Ni 
as aneassment, Jf there is no easemens, as ave 
lateral support of his building, op his neighbour g 
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land, the neighbour is within his rights to make ex- 
cavations on his own land, and provided that he 
does not act negligently; he is not liable at all for 


damages caused tothe building of his neighbour. 
Wyatt v. Harrison (2), followed, 


C. A. from appellate decree of the 
Additional Sub-Judge, Burdwan, dated 
June 29, 1933. 

Mr. Sitaram Banerjee, for the Appellant. 

Mr. Prokash Chandra Bose, for the Res- 
pondents. 

Judgment.—This appeal is on behalf of 
the Bengal Provincial Railway Company; 
Limited, defendant No. 1, against the 
judgment and decree of the Additional 
Subordinate Judge of Burdwan dated 
June 29,1933, in a suit brought by the 
plaintifis for damages and for permanent 
injunction restraining the defendant com- 
pany from digging burrow pits or deepen- 
ing them. The plaintiffs have got a decree 
for damages amounting toRs 10 and their 
prayer for Injunction has also been granted; 
hence this appeal by the company. The 
facts are these: the defendant company 

ave burrow pits on their own land. The 
pit im question has been in existence from 
a very long time. The plaintiffs had their 
but near the burrow pit on their land, but 
in the year 1927 or 1928 they replaced their 
but by amasonry building. The building 
was raised close to the pit. In February 
1930, the men of the defendant company 
deepened the pit, but at the time of the 
digging operations, admittedly no damage 
was caused to the plaintifis’ building. It is 
only after the rains had set in, in July 1930, 
that cracks appeared on the building. 
They claimed damages from the Railway 
Company on account of damage done to 
the building; and as they apprehend 
that further excavations would cause further 
damage to the building they haye asked 
for permanent injunction restraining the 
defendant company from deepening the 
burrow pit or digging further burrow pits 
near about the plaintiffs’ land in sach a 
way as would endanger the stability of 
their building. ` ; 

In the plaint the ground on which the 
claim was based was negligence, but there 
is no finding by either of the Courts be- 
low that the digging was in a negligent 
manner. The fact that there was no negli- 
gence is also supported by the fact that 
no cracks appeared on the building short- 
Jy or immediately after the excavation. 
They appeared after the rains had set in 
and the soil being of a sandy nature had 
been washed away to some extent. The 
Gase of negligence being out cf the way, I 
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do not see how the decrees made by the 
Courts below can he supported. Apars from 
cases coming within the principle in ky- 
lands v. Fletcher (1) an owner is entitled 
to use his landin any way he pleases if 
he does not actina negligent manner. If 
there is no negligence on his part, when 
a lawful act of his done on his own pro- 
perty, causes damage io his neighbour, 
the law would give the neighbour no re- 
lief. The act of negligence, therefcre, be- 
ing out of the way, the plaintiffs’ claim 
only be supported if they had the right cf 
lateral support from the defendzn's’ land. 
There is a natural right of support from 
his neighbour's land, but that right is only 
in respect of land in unburdened and 
natural state. An owner has got no right 
for the support of his building cr of his 
land burdened with the additional weight 
of his building unless such a right has been 
acquired as an easement. If there is no esse- 
ment to have lateral support of his building, 
on his neighbour’s land, the neighbour is 
within his rights to make excavations on 
his own land, and provided that he doeg 
not act negligently, he is not liable at all 
for damages caused to the building of his 
neighbour. This proposition is well settled 
on the authorities. In Wyatt v. Harrison 
(2), same as Wyatt v. Harrison (2), Lord 
Tenterden, ©. J. states the law in these 
terms: - 

“The question reduces itself to this whether if 
a person builds to the utmcst extremity of his 
own land, and the ower of the adjoining land 
digs the ground there, so as to remove sume park 
of the soil which formed the support of the build- 
ing so erected, an action lies for the injury there- 
by occasioned. Whatever the law might be, i 
the damage complained of, were in respect of an, 
ancient messuage possessed by the plaintiff at the 
extremity of his own land, which circumstance of 
antiquity might imply the consent of the adjoining 

roprietor, at a former time, to the erection of a‘ 

uilding in that situation, ibis enough to say in 
this ease that the building is not alleged to be 
ancient, but may, as far as appears frum the de- 
claration have been recently erected; and if so, 
then, according to the authorities, the plaintiif is 
not entitled to recover. It may be true that if my 
land adjoins that of another, and I have not by 
building increased the weight upon my soil, and 
my neighbour digs in his land so as to occasion 
mine to fall in, he may be liable to an action. 
But if Ihave laid an additional weight upon my 
land, it does not follow that he is tu be deprived 
of the right of digging his own ground because 
mine will then become incapable: or supporting the 
artificial weight which I have laid upon it, And 
this is consistent with 2 Kall. Ab. ‘Liespass (J), 
pl. 1. The judgment will, therefore, be for the 
defendant,” 


(1) (1869) 3H L 330; 37 L J Ix. 161; 19 L 


T 220. 
(2) (1882, 3 B& Ad, 871; 89 HR 320 1.LIK BZ 
THER 566, 


aij 


8 
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In Clerk and Lindsell on Torts, Edn. 8, 


p. 349, it is said as follows :— 

“Again, the right of support, apart from any 
easement to have a greater degree thereof, is limited 
to support afforded to land in its natural state, 
that 18 to say, to land on the one hand unburden- 
ed with the weight of buildings, reservoirs of water 
or other artificial erections which would tend to 
Increase the natural downward or lateral thrust. 
But if, in an action against the adjoining owner 
for removing the support afforded to the soil under 
the plaintiff's house and thereby causing the plain- 
tiffs house to fall, it be proved that the land on 
which the house stood would have subsided ap- 
preciably even if it had been unburdened with the 
weight of the house, the plaintiff is entitled to 
recover In respect of the damage to the house, al- 
though it may be modern and no right of support 
for it has been acquired. An owner of a modern 
house which de facto enjoys the support of the adjoin- 
ing soil, though not entitled as against the adjoin- 
ing owner not to have that support withdrawn, is 
so entitled as against a wrong-doer.” 


_ The plaintiffs’ case is that the building 
18 quite a recent one erected in 1927 or 
1928. On the principles mentioned above, 
I am clearly of opinion that the plaintiffs 
have no right to claim support from the 
defendants’ land, of his land burdened by 
their building, and inasmuch as there is 
no evidence to show that their land would 
have subsided if in a natural state and 
unburdened with their building by reasons 
of the excavations made by the defendant, 
E do not see on what principle the plain- 
tiffs are entitled to get damages from the 
defendant company for a lawful act done 
on iheir own Jand, an act which as owner 
they are entitled under thelaw todo. If 
the defendant company had been guilty 
of negligence in doing the particular act, 
the plaintiffs’ case would have stood on a 
different footing. I hold, accordingly, that 
the Courts below have gone wrong in pass- 
ing a decree in favour of the plaintiffs. 
On the iprinciples noticed above, the 
plaintiffs’ suit ought to be dismissed. The 
result is that this appeal is allowed, the 
decrees of the lower Courts are set aside, 
and the plaintiffs’ suit dismissed with costs 
throughout. The cross-objecticn of the 
plaintiffs is dismissed but without costs. 
N. Appeal allowed, 





_ OUDH CHIEF COURT 
First Civil Appeal No. 8 of 1934 
September 22, 1936 
SRIVASTAVA, A. O. J. AND Sarva, J. 
kani KANIZ ABID Taluqdaria— 

PLAINTIFF—APPELLANT 


VETSUS 
MURTAZA HUSAIN KHAN AND OTHERS 
—DERENDANTS— RESPONDENTS 
” Transfer of Property Act (IV of 1882), a. oo— 
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Lis pendens, whether apples to auction-sales —Civil 
Procedure Code (Act V of 1908), s. 11, Expl. IV— 

onstructive res judicata—Question whether defence 
ought tohave been raised to be decided with due 
regard to circumstances—Sale—Property sold subject 
to mortgage—Mortgage declared invalid—Purchaser. 
whether entitled to benefit—Ex parte decree-—N ature of. 

The rule of lis pendens as developed in s. 52, 
Transfer of Property Act, applies to auction-sales. [p. 
376, col. 2.] 

Explanation IV of s. 11 of the Code of Civil Pro- 
cedure provides that any matter which might and 
ought to have been made ground of defence or at- 
tack informer suit shall be deemed to have been a 
matter directly and substantially in issue in such 
suit. That it might have been madea ground of 
defence does not admit of doubt butthe question 
whetner that defence ought to have been raised or 
not hasto be decided with due regard to all the 
Circumstances. [p. 377, col. 1.] 

Where property had been sold subject to a mort- 
gage which after the completion of the sale was 
declared invalid, the purchaser is entitled to the 
benefit accruing to the property from its having been 
exonerated from the mortgage liability. Izzat-un- 
nissa Begam v. Kunwar Pertab Singh (5), followed. 
[p 377, col. 2.) 

An “ eg parte’ decree is as good, and has the 
same binding effect, as a decree passed in a contest- 
ed suit. [p. 376, col. 1.] 

I. ©. A. against an order of the Sub- 
Judge, Bara Banki, dated December 23, 1932. 

Messrs. Ali Zaheer and Ghulam Imam, for 
the Appellant. l 

Messrs. M. Wasim, Nazir-ud-din and 
Ali Hasan, for Respondents Nos. 2 and 3. 

Judgment. —This is a plaintiff's appeal 
against the judgment and decree, dated 
December 23, 1932, of the learned Sub- 
ordinate Judge of Bara Banki dismissing 
her claim. 

The learned Subordinate Judge has in 
his judgment stated the facts which have 
led up to the present litigation in full 
detail in their chronological order. We, 
therefore, propose to content ourselves with 
a brief statement only of the salient facts 
which have a material bearing on the case. 

One Muzaffar Husain Khan was the 
owner of the entire village Karenjwara in 
the Bara Banki District and other proper- 
ties. He died in 1865 leaving two widows, 
Musammat Mithun-un-nissa and Musammat 
Mahmud-un-nissa, who succeeded to the 
property of their husband in equal shares, 
Musammat Mithun-un-nissa died in 1872, 
and her heirs came in possession of her 
share of the property, and Musammat 
Mahmud-un-nissa, the junior widow, died 
on May 16, 1911, leaving as her heirs three 
nephews Zahir-ud-din, Mazhar-ud-din and 
Abdul Karim who came in possession of 
her property. On January 17, 1913, 
Zahir-ud-din executed a mortgage-deed 
(Ex. B-21), for Rs. 8,500 in favour of Ratan 
Lal and Kundan Lal in respect of village 
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Karanjwara and one other property with 
which we are not concerned. It appears 
that subsequently Mahmud-un-nissa's half 
share of village Karanjwara was formed 
into a mahal cf 16 annas named after 
‘Mahmud-un-nissa and 10 annas 8 pies out 
“of this mahal were allotted to Zahir-ud- din 
and the remaining 5 annas 4 pies to Abdul 
Karim. Zahir-ud-din on January 19, 1918, 
executed a second mortgage (Ex. B-8) in 
respect of a 10 annas 8 pies share in mahal 
Mahmud-un-nissa of village Karanjwara 
together with some other property in favour 
of cne Lachhman Prasad, who was a 
benamidar for Raja Abul Hasan Khan 
Paluqdar of Belahra, father of the present 
plaintiff. Raja Abul Hasan Khan died in 
1891, and his estate was placed under the 
management of the Court of Wards. On 
April 28, 1921, the Court of Wards obtained 
a deed of release from Lachhman Prasad in 
respect of this mortgage. 

On March 21, 1922, the Court of Wards, 
through the Deputy Commissioner of Bara 
Banki as manager, filed a suit on the 
basis of Ex. B-8, but the prior mort gagees 
Ratan Lal and Kundan Lal were not 
impleaded in it. A preliminary decree for 
sale (Ex. 26) was passed in the suit on 
December 4, 1922, which was made final 
on August 13, 1923, (Ex. 25). In the mean- 
time in May 1923, one Raushan Ali Khan 
instituted a. suit for possession of the 
entire property of Muzaffar Husain Khan 
on the allegation that under a family 
custom his widows had only a life interest 
and that after their death he was entitled 
to succeed as the next reversioner of 
Muzaffar Husain Khan. ZAahir-ud-din, 
Ratan Lal and the representatives of 
Kundan Lal, the prior mortgagees, and the 
Deputy Commissioner as Manager, Court 
of Wards, were all made parties to the 
suit. During the pendency of this suit 
on July 7, 1923, Ratan Lal and the re- 
presentatives of Kundan Lal obtained a 
decree for mortgagee possession of a 10 
annas 8 pies share of Karaniwara on the 
basis of their mortgage, Ex. B-2]. The 
Deputy Commissioner having put his decree 
into execution, the 10 annas 8 pies share 
of Karanjwara was put to sale, and was 
purchased by the Deputy Commissioner on 
October 27, 1925, for Rs. 500 subject to the 
prior incumbrance of the mortgage-deed 
Ex. B-21. This sale* was confirmed on 
a ceed m a 

urning back to the suit instituted 
Raushan Ali Khan, it may be sak PRS 
that the latter sold three-fourths of his 
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right to one Shankar Sahai who 
was joined with him as a plaint- 
iff. One of the pleas raised by the 


Deputy Commissioner in his, defence was 
that the suit was bad for want of nctice 
under s. 54 of the Court of Wards Act. 
Presumably in view of this plea, Raushan 
Ali Khan and Shankar Sahai discharged 
the Deputy Commissioner, and his name 
was struck off from the array of defendants 
on November 14, 1925. The Subordinate 
Judge on January 16, 1926, decreed 
Raushan Ali Khan and Shankar Sahai's 
claim for possession of half the property 
which had been in possessionof Mahmud- 
un-nissa “with the exception of the property 
in possession of the Court of Wards” but 
dismissed the claim as regards the other 
half of the property, which had been held 
by Mithun-un-nissa. Raushan Ali and 
Shankar Sahai in execution of this decree 
obtained possession of Mahal Mahmud-un- 
nissa in village Karanjwara from Ratan 
Lal and others on February €, 1926. Both 
parties appealed to this Court against the 
decree passed in Raushan Ali Khan's suit, 
and on April 30, 1927, this Court disinissed 
Raushan Ali Khan’s suit in toto. Ratan 
Lal and others applied for restitution. and 
recovered possession over the 10 annas 8 
pies share of Karanjwara under s. 144 of 
the Code of Civil Procedure on August 9, 
1927. Shortly before the decision of the 
appeals in Raushan Ali Khan’s suit by 
this Court Rani Kaniz Abid, the present 
plaintiff in whcse favour the Belabra estate 
had been released by the Court of Wards, 
instituted asuit for possession of the 10 
annas 8 pies share in village Karanjwara 
on the basis of the auction purchase made 
by the Deputy Commissioner on October 
27, 1925, against Raushan Ali Khan, 
Shankar Sahsi and Zahir-ud-din. This 
suit was decreed ex parte on Decem- 
ber 15, 1927, (Ex. 10) and formal 
delivery of possession was made to heron 
May 8, 1928, (Ex. 14). In pursuance of this, 
mutation was also made in favour of Rani 
Kaniz Abid, and her name was substituted 
in place of Zahir-ud-din (Ex. 35) Raushan 
Ali Khan and Shankar Sahai appealed to 
His Majesty in Council, and on November 
19, 1929, their Lordships of the Privy 
Council reversed tke decision of this Court 
ae Nagas that of the Subordinate Judge 
(Hix. 3). 

Thereupon the plaintiff, Rani Kaniz Abid, 
instituted the present suit on April 1, 
1932, for a declaration that she was the 
owner of the 10 annas 8 pies share of Mahal 


jm 
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Mahmnd-un-nissa in village Karanjwara and 
for possession of the said share. Raushan 
Ali Khan having died, his son Murtaza 
Husain Khan was impleaded as defendant 
No. 1, Shankar Sahai was made defendant 
No. 2, and the other defendants Nos. 3 to 6, 
were transferees from Raushan Ali Khan 
and Shankar Sahai in respect of part of 
the property in suit. The suit was contested 
by defendants Nos. 1 to 4, proceedings 
against the other defendants being ex 
parte. They pleaded that the decree 
finally passed in Raushan Ali Khan's suit 
against Zahir-ud-din was binding on the 
plaintiff. They further alleged that the 
purchase made by the Deputy Commissioner 


on October 27, 1925, was made during the- 


pendency of Raushan Ali Khan's suit, 
and could not, therefore, affect the rights 
of Raushan Ali Khan under the decree 
passed in thatsuit. Jt was further pleaded 
that as the Deputy Commissioner had made 
the purchase subject to the prior charge 
of Ratan Lal and others and the plaintiff 
enuld not recover possession from Ratan 
Lal and others without redeeming them, 
therefore, the plaintiff could not be in a 
better position against Raushan Ali Khan 
who had obtained a decree against Ratan 
Lal and the representatives of his co- 
mortgagor. On these pleadings the learned 
Subordinate Judge framed the following 
issues: 

1. What is the effect of the Privy Council 
decision on the right of parties ? 

2. What isthe effect of the ex parte 
-decree obtained by the plaintiff, against 
Raushan Ali, Shankar Sahai and Zahir- 
ud-din? Is it binding upon the defend- 
ants ? 

3. Are defendants Nos. 3 and 4 bona 
fide transferees for value ? Its effect ? 

4. Is the plaintiff entitled to no relief on 
account of his purchasing the property 
during the pendency of the suit against 
Zwvhir-ud-din ? 

5. Is the plaintiff not entitled to recover 
possession as alleged ? 

6. To what relief, if any, and against 
which of the defendants is the plaintiff 
entitled ? 

His finding on the first issue was that 
the Privy Council decision did not affect 
the plaintiff's mortgage. On the second 
issue he held that the defendants cannot 
be permitted to deny the title of the 
plaintiff to the property in suit by virtue 
of the ex parte decree, but they can put 
forward any pleas for retaining possession 
over the property. Issues Nos. 3 and 4 were 
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decided against the defendants. With 
reference to Issue No: 5 he held that the 
plaintiff must pay the proportionate money 
due on Ratan Lal's mortgage before she 
can get actual possession. On Issue No. 6 
the finding recorded by him was that the 
plaintiff was entitled to a declaration that 
she was the owner of the property in suif, 
but the present suit must be dismissed 
because she was not entitled to immediate 
actual possession. He accordingly dimissed 
the suit. 

The plaintiff has come in appeal to this 
Court, and the defendants Nos. 2 and 3 
have filed certain cross-objections. It has 
been admitted by the learned Counsel for 
the defendants-respondents that no cross- 
objections were required, as the plaintiff's 
suit had been wholly dismissed by the 
Subordinate Judge. The object ofthe cross- 
objections is to challenge certain findings 
of the Subordinate Judge, which the res- 
pondents were entitled to do without filing 
any eross-objections. They are, therefore, 
superfluous. 

As already stated, Raushan Ali Khan im- 
pleaded the Deputy Commissioner in his 
suit. The object of impleading him was to 
get rid of the mortgage Ex. B-8, dated 
January 19, 1918. Subsequently the 
Deputy Commissioner was discharged from 
the suit. Wehave no doubt that the re- 
sult of the order of discharge was that the 
Deputy Commissioner was not bound by 
the decision in the case. In other words 
the mortgagee rights of the plaintiff in the 
aforesaid mortgage, Ex. B-8, cannot be 
affected by the decree obtained by Raushan 
Ali Khan. It is true that Zahir-ud-din, the 
mortgagor, was a party tothe litigation, 
and adecree was passed against him, but 
the said decree cannot affect the rights of 
transferees under transfers made before the 
suit. Itis, therefore, clear and the propo- 
sition has not been disputed before us, that 
the plaintiff's rights as mortgagee are not 
affected in the least by the decree passed in 
Ravshan Ali Khan’s suit. 

Next there is the question about the 
rights acquired under the purchase made 
by the Deputy Commissioner on October 
27,1925. This purchase was subject to the 
previous incumbrance of Ratan Lal and 
others, under the mortgage-deed Ex. B-21. 
In other words, it was a purchase of the 
equity of redemption in respect of the 
mortgage Ex. B-21. The operative part of 
the judgment and decree, Exs. 2 and 27 of 
the Subordinate Judge passed in Raushan 
Ali Khan’s suit about three months after 


376 


tke purchase had been made by the Deputy 
Commissioner is as follows: 

“I decree the plaintiff's claim for possession of 
half the property described in list B attached to 
the plaint with the exception of the property in 
possession of the Court of Wards. The rest of the 
suit is dismissed.” 

Exhibit 23, which is the copy of the plaint 

„in that suit, shows that village Karanjwara 

wes one of the items of property entered 
in list B. Although the Deputy Commis- 
sioner was not in physical possessicn of the 
property yet ihere can be no doubt that 
. he owned the mortgagee rights under 
_ the mortgage, Ex. B-21 and the equity 
of redemption in respect of the mort- 
- gage Ex. B-8 and must be deemed to have 
been in legal possession of the said rights 
at the date of the Subordinate Judge's dec- 
ree. Their Lordships of the Judicial 
Committee in their judgment Ex. 3.in 
recitirg! the history of the case, dis- 
tinctly stated that the Subordinate Judge 
“gave the plaintiff a decree forthe pro- 
pertics which fell to the junior widow, 
with ithe exception of certain proper- 
ties in the possession of the Court of Wards 
as to which the suit failed for want of the 
statutory notice,” and in the end restored 
‘the decree of the Subordinate Judge. It 
seems obvious that the defendants’ rights 
are subject to the limitations contained in 
the decree in their favour,and they cannot 
claim anything more than what has been 
granted under the decree. Thus there can 
be no doubt that the plaintiff's title ag 
mortgagee under Ex. B- 21, and as owner 
of the equity of redemption in respect of 
the mortgage, Ex. B-8, under the purchase 
made by the Deputy Commissioner, not 
only remained unaffected, but was express- 
ly protected by the terms of the decree 
passed in Raushan Ali Khan’s suit. 

This leads us to the question regarding 
the effect of the ex parte decree obtained 
by the plaintiff onthe basis of the auction 
purchase by the Deputy Commissioner. In 
this suit the plaintiff claimed possession of a 
10 annas 8 pies share of Mahal Mahmud- 
un-nissa in Village Karenjwara against Rau- 
shan Ali Khan, Shankar Sahai and Zahir-ud- 
din on the basis of the sale certificate 
Ex. 28, obtained by the Deputy Commis- 
sioner in respect of the aforesaid purchase. 
It should be noted that Ratan Lal and 
others, subject to whose mortgage the 
purchase had been made were not made 
parties to the suit. The claim was decreed 
ex parte on December 15, 1927. An ex 
parte decree is as good, and has the same 
binding effect, as a decree passed in a con- 
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tested suit. The result of this decree, there- 
fore, is that the title of Rani Kanis Abid 
based on the sale certificate, Hx. 28, in Tres- 
pect of the equity of redemption. of the 
mortgage, Ex. B-8 is further affirmed and 
strengthened against Raushan . Ali Khan 
and Shankar Sahai. However, it does not 
initself give her any title for actual pos- 
session of the property free of the mort- 
gage, Ex. B-8, firstly because the sale on 
which the decree is based was subject to 
that mortgage, and secondly, because the 
morlgagees Ratan Lal and others who were 
in possession of the property at the date of 
the decree were no parties to it. 

In has been argued on behalf of the de- 
fendant-respondents that the sale dated 
October 27, 1925, in favour of the Deputy 
Commissioner was made during the pen- 
dency of Raushan Ali Khan's suit, and 
that it was, therefore, subject to the result 
of that suit. It is further argued that as the 
final result of that suit was that Zahir-ud- 
din was found to have no title to the property, 
therefore, the plaintiff cannot derive any 
benefit from the said purchase. Section 52 
of the Transfer of Property Act, which has 
ha the rule of lis pendens, provides 
that 
“the property cannot betransferred or otherwise 
dealt with by any party to the suit or proceeding so 
as to affect the rights of any other party thereto 
under any decree or order which may be made 
therein, except under the authority of the Court 
and on such terms as it may impose.” 

It is now well-settled that the rule of lis 
pendens applies to auction sales. The sale, 
therefore, of the equity of redemption, 
treated as property owned by Zehir-ud-din, 
could not affect the rights of Raushan Ali 
Khan and his transferee as finally settled 
under the decree in that suit. We have 
already held that our reading of the decree — 
of the Subordinate Judge, which has been 
finally affirmed by the Privy Council, is that 
the rights acquired by the Deputy Commis- 
sioner in respect of the equity of redemp- 
tion in question were excepted from the 
decree passed in Raushan Ali Khan's 
favour. Our conclusion, therefore, is that. 
the fact of the purchase having been made 
pendente lite does not affect the plaintiff's 
title to the aforesaid equity of redemption. 

In connection with the argument based 
onthe rule of lis pendens, it was argued 
on behalf of the plaintiff-appellant that 
even if the purchase was affected by the 
rule, the effect of it was nullified by that 
ex parte decree which was obtained by 
the plaintiff against Raushan Ali Khan and 
Shankar Sahai on December 15, 1927. The 


. plaintiffs suit. 


i 193, 


nrgumens preceeded ihat Raushan Ali 


'- Khan and Shankar Sahai ought to have 


raised the plea of lis pendens in that suit, 
and as they failed to do so, the plea was 
now barred by Expl. IV of s. 11 of the 
Code of Civil Procedure. This argument 
feund favour with the Subordinate Judge 
but does not impress us. Explanation IV 
of s. 11 of the Code of Civil Procedure pro- 
vides that any matter which might and 
ought to have been made ground of de- 
fence or attack in such former suit shall 
be deemed to have been a matter directly 
and substantially in issue in such suit. 
That it might have been made a ground of 
defence does not admit of doubt but the 
question whether they ought to have raised 
that defence or not has to be decided with 
due regard to allthe circumstances, The 
suit was instituted by Rani Kaniz Abid 
on March 7, 1927, (vide Ex. 1). Tkereis no 
evidence to show the date fixed in the suit 
for first hearing, but we know that Raushan 
Ali Khan’s suit was dismissed in toto by 
the Chief Court on April 30, 1927, that is, 
within two months of the institution of the 
Thus the probabilities are 
that the suit was dismissed by the Chief 
Court before the first hearing of the plain- 
tiff's suit. This is the onlv reasonable ex- 
planation of Raushan Ali Khan and Shan- 
kar Sahai taking no interest in the suit, 
and allowing it to be decreed ex parte. 
Bearing these circumstances in mind we 
are not prepared tosay that they ought to 
have raised this defence, eyen though their 
suit had been dismissed, so as to bar the 
plea by the rule of constructive res judi- 


ih cata. 


It was also argued on behalf of the defen- 
dants-respondents that the ex parte decree 
dated December 15, 1927, wasin any case 


seb at nought by the later Privy Council 


decree to which Zahir-ud-din was a party. 


Reference was made to Ram Prasad vy. 
-Mahabir, I. L. R. 46 All. 
Singh v. Gobind Ram, I.L. R. 49 All. 606 


220 (1), Amar 


(2), Moturi Seshayyo. v. Shree Rajah Ven- 
katadri Appa Row Bahadur, 36 Ind. Cas. 
289 (3) and Rukmani Ammal v, Kaituviva 
Narasimha Iyer, 63 Ind. Ces. 730 (4), in 
support of the proposition that in the case 
of two conflicting decrees the later decree 

(1) 46 A 220; 79 Ind. Cas. 808588 A L J91; AI 
R 1924 All. 310; LR 5 A 71 Civ. 

(2) 49 A 606; 101 Ind. Cas. 501; LR8 A 122 Rev ; 
25 A L J 387 


y0 Tna. Cas 289; 31 ML J ?19; (1916)2 M W 
(4) 63 Ind. Cas, 730; 41 ML J 54; (1991) MW N 
487; 14 L W 85. ep 
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must prevail over the former. We do not 
think that this principle has any applica- 
tion to the present case. There was no 
question before the Privy Council about the 
validity of the sale of the equity of redemp- 
tion in respect of the mortgage, Ex. B-8, 
or -of the title of the Deputy Commissioner 
under the purchase dated October 27, 1925, 
and therefore we do not think there wis 
any such conflict between the two decrees 
as to attract the application of the princi- 
On the 
contrary, as we have already remarked, the 
Privy Council decree in our opinion has 
the effect of upholding the title of the 
Ccurt of Wards in respect of the equity of 
redemption in question. 


Lastly it remains for us to deal with the 
main argument advanced on behalf of ihe 
plaintiff-appellant. It has been contended 
that although the plaintiff as purchaser of 


“the equity of redemption was bound to re- 


deem the prior mortgage, Ex. B-21, vet as 
the said mortgage has now been held to 
be invalid, therefore, the plaintiff is 
entitled to a decree for possession of the 
properly free of the charge of the said 
incumbrance. In our opinion the contention 
must prevail. The appellant takes her stand 
On the decision of their Lordships of the 
Judicial Committee in Izzatunnissa Begam 
v. Kunwar Pertab Singh, L. R. 36 I. A. 
203 (5). Ib was held in that case that where 
property had been sold subject toa mort- 
gage which after the completion of the sale 
was declared invalid, the purchaser is en- 
titled to ihe benefit accruing to the pro- 
perty from its having been exonerated from 
the mortgage liability. In the course of 
their judgment their Lordships observed as 
follows: 


“On the sale of property subject to incumbranceg 
the vendor gets the price of his interest, whatever 
it may be, whether the price be settled by private 
bargain or determined by public competition, to- 
gether with an indemnity against the incumbrances 
affecting the land, The contract of indemnity may 
be express or implied. If the purchaser covenants 
with the vendor to pay the incumbrances, it is 
still nothing more than a contract of indemnity. 
The purchaser takes the property subject to the 
burthen attached to it. If the incumbrances turn 
out to be invalid, the vendor has nothing to com- 
plain of. He has got what he bargained for. Hig 
indemnity is complete. He cannot pick up the bur- 
then of which the land is relieved and seize it as 
his own property. The notion that after the com- 
pletion of the purchase the purchaser is in some 
way a trustee for the vendor of the amount by 
which the existence, or supposed existence, of in- 


(5) 36 I A 203; 3 Ind. Cas, 793; 13 C W N 1143; 10 


OL J 313;6A L J 817; 11 Bom. L R 1220; 6 M L 
T 277;19 M L J 682; 31 A 583 (PO). 
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eumbrances has led to a diminution of the price, 
and liable, therefore, to account to the vendor for 
anything that remains of that smount after the 
incumbrances are satisfied or disposed of, is with- 
out foundation, After the purchase is completed, 
the vendor has no claim to participate in any benefit 
which the purchaser may derive from his purchase.” 


In the present case the prior incum- 
brarces have failed by reason of the decree 
obtained by Raushan Ali Khan and Shankar 
Sahai and, although want of title in Zahir- 
ud-din, by reason of which those prior in- 
cumbrances have failed, would, in the ab- 
sence Of any other circumstances, put the 
present plaintiff also out of Court, yet her 
position has become unassailable because 
of the ex parte decree, to which we have 
made reference above, for possession of a 
10 annas 8 pies share of Mahal Mahmud- 
un-nissa. It has been suggested that it is 
not equitable that the plaintiff should pro- 
fit by the labours and expenditure of 
Raushan Ali Khan and his co-plaintiff in con- 
nection with the protracted litigation in 
which they ultimately succeeded, and that 
she must, as found by the learned Court 
below, pay the proportionate amount due 
on Ratan Lals mortgage. This suggestion 
seems to us to have no force. Ratan Lal 
and the heirs of Kundan Lal have lost 
their rights by reason of the litigation of 
Raushan Ali Khan and Shankar Sahai and 
the latter have. had to pay nothing to the 
former. Roshan Ali Khan and his co- 
plaintiff can claim no right of subrogation 
in place of Ratan Lal and his co-mortgagee 
because they have not redeemed that mort- 
gage. The decree which the former ob- 
tained against the latter cannot have the 
effect of subrogating Raushan Ali Khan and 
Shankar Sahai to the rights of Ratan Lal 
and his co-mortgagee so as to entitle them 
to claim the mortgage money which was 
‘due to the latter. The aforesaid decree 
completely wipes out the mortgage on the 
ground of its being incompetent. It is not 
clear therefore how the plaintiff can be 
made to pay anything to the defendants 
in the present suit in respect to the vanish- 
ed incumbrance cf January 17, 1913. Ag 
regards the expenses of Raushan Ali Khan 
and Shankar Sahai they were allowed their 
costs of the litigation, and we can dis- 
cern no principle on which the plaintiff can 
be made to pay anything further in that 
respect. We are therefore of opinion that 
the plaintiff's- claim for declaration of her 
title as owner and for possession of the 
10 annas 8 pies share in suit must succeed. 
Nothing was urged on behalf of the appel- 
lant in support-of her claim for mesne pro- 
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fiis and compensation for some land ac- 
quired for the Sarda Canal. This part of 
the claim must, therefore, be disallowed. 
The result, therefore, is that we allow the 
appeal, set aside the decree of the lower 
Court, and grant the plaintiff a declaration 
that she is the owner of a 10 annas & pies 
share in Mauza Karanjwara, and give her 
a decree for possession in respect of it 
against the defendants. In view of the 
special circumstances of the case we direct 
that the parties shall bear their own costs 
throughout. We make no order in respect 
of the cross-objections which, as already 
remarked by us, were superfluous. 


D. Appeal allowed. 
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MOHAMMAD NOOR AND SAUNDERS, JJ. 
DEBNATH MAHATA AND OTHERS 
—~ APPELLANTS 
versus 


JAGADISH CHANDRA DEO DHABAL 


DEB—RESPONDENT 

Chota Nagpur Tenancy Act (VI of 1908 as amend- 
ed in 1920), ss. 208 74-A—~Pradhani tenancies as 
recorded in satwalipis, whether can be sold in execu- 
tion of rent decree—New pradhani treated as ancient 
—Whether will be governed by same ancient custom 
of locality—Saleability of pradhani-—Whether in- 
consistent with s. 74-A—Custom of such sale, whether 
can be given effect to. 

Though the pradhans recorded in satwaltpis are 
tenure-holders in their relations to the superior land- 
lord, they are alsohis permanent agents for certain 
purposes, as for instance, for the supply of rasad, 
ete. They are landlords of the ratyats of the vil- 
lage and also their headmen and holders of an office 
and are in this capacity their representatives. The 
ratyats are vitally interested in having a pradhan 
who should be their headman according to the pre- 


vailing custom. This right of the raiyats to havea 


pradhan intervening between them and the superior 
landlord was recognized by the Legislature in s, 74-A, 
Chota Nagpur Tenancy Act, a section which was 
added in i920. This section authorizes any three 
or moretenants of the village to have a pradhan 
appointed by the Deputy Commissioner in case there 
is a vacancy and this they can do even if there isa 
pradhan appointed by the landlord. This right of 
the raiyats clearly shows that the pradhans cannot 
be changed at the instance of the landlord only. 
right in which third persons are interested cannot, 
therefore, be sold behind their back. [p. 381, col 2.] 
Pradhani is the custcm of the locality, and when 
a new pradhanzis formed, and treated as the ancient 
pradhani, it willbe governed by the same custom. 
A custom recognizing saleability of pradhani 
tenancy cannot be given effect to as such custom is 
by necessary implication inconsistent with s, 74-A, 
of the Chota Nagpur Tenancy Act. [p. 382, col. 2.] 
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C. A. from appellate orders of Judicial 
Commissioner, Manbhum, dated September 
29, 1934. ; 

Sir Sultan Ahmed and Mr. P. K. Banerjee, 
for the Appellants. 

Messrs. P. R. Das, 8. M. Mullick and G. C. 
Mukherjee, for tke Respondent. 

Mohammad Noor, J.—These four miscel- 
Janeous appeals arise out of four proceed- 
ings for execution of rent decrees obtained 
by the respondent against the appellants. 
The question involved in all these cases is 
the same, namely whether the pradhani 
tenancy of the appellant in each case is 
liable to be sold in execution of the decree 
against him. The respondent, who is the 
Rajacf Dhalbhum, started ten execution 
cases to enforce his ten rent decrees against 
the pradhans and wanted to bring their 
pradhani tenancies to sale. The learnea 
Deputy Collector of Singhbhum, before 
whom ihe executions were started, of his 
own motion and without any objection on 
tLe part of the judgment-debtors summarily 
held that the pradhanis were not saleable. 
The respondent appealed. The Judicial 
Commissioner of Manbhum (Mr. Najabat 
Hossain) by his order, dated September 29, 
1934, reversed the orders of tke Deputy 
Collector, holding that the pradhani 
tenancies were saleable. Allthe ten judg- 
ment-debtors preférred second appeals to 
this Court. When the cases came up hefore 
us for hearing, we found that the decisions 
ofthe Courts below were based entirely 
upon genera] grounds, and not upon any 
examination of the incidents of the 
particular tenancies involved in these cases. 

While the learned Deputy Collector held 
as I have said that the pradhanis were not 
saleable, the learned Judicial Commissioner 
held that the pradhanis were tenures and 
tenures were saleable in execution of rent 
decrees. There were no materials on the 
record to enable usio determine the inci- 
denis of the tenancies of the appellants. 
We, therefore, allowed the parties to 
produce necessary documents, and the same 
were produced. But the number of docu- 
ments intended to be produced was large, 
‘and examination of witnesses appeared 
necessary. Accordingly, we decided to 
remand ihe cases under O. XLI, r. 25, Civil 
Procedure Code, with a direction to the 
Judicial Commissioner to receive such 
evidence as may be adduced by the parties 
and then todetermine whether the pradhani 
in each of the ten cases is liable to ke sold 
in execution of a rent decree either under 
the custom prevailing in the locality or 
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under the law in force in. the District. Mr. — 
Dalziel, who had succeeded Mr. Najabat 
Hossain, received the evidence adduced by 
the parties and also considered the doeu- 
ments which were filed in this Court and 
taken in evidence by usand has remitted 
his tinding to this Court. Itis this finding 
of Mr. Dalziel which is now under considera- 
tion and will be referred to as tbe judgment 
of the Judicial Commissioner. He has held 
thatthe pradhanis in six out of the ten 
cases were liable to be sold. This finding 
was not questioned by the appellants of 
those cases and, therefore, those six appeals 
(M. A. Nos. 77 to 82 of 1935) were dismissed 
by our order, dated April 20, 1936. In the 
four cases which are now before us, the 
finding of the learned Judicial Commissioner 
is that they are not saleable. The respon- 
dent has filed objections against this finding, 
and we have to determine whether the view 
taken by the learned Judicial Commissioner 
is correct. 

‘Pradhan’ under the Chota Nagpur 
Tenancy Act comes within the definition of 
‘village headman’ which means the headman 
of a village or of a group of villages, whether 
known as manki, or pradhan, or manjhi or 
otherwise or by an equivocal designation, 
such as thicadar or iwaradar. Section 127 
(1) of the Act authorizes the Local Govern- 
mentto makean order directing that a 
record be prepared by a Kevenue Officer of 
the rights and obligations in any specified 
local area of ...(b) Village headmen ... 
Then there is an explanation to this section 


which runs thus: 

“The word ‘rights’ as us3d in this sab-section 
includes the right ofa village headman to hold his 
office, as well as his right to hold land.” 


In cl. (b) the words “village headman™ 
were substituted for the.words “headmen of 
villages or groups of villages, whether 
known as mankis, or pradhans or manghis 
or otherwise” by s.35 of Act VI of 1920 
(B. & O.) in consequence of the amendment 
of the definition of ‘village headman’ by 
which all the words, which were substituted 
by the words ‘village headman’ were 
included in the definition itself. In al] 
these cases Records of Rights of the village 
headman have been prepared under the 
orders of the Local Government and are 
known as satwalipis and are on the record 
of these appeals. These records are con- 
clusive evidence under s. 132, Chota Nagpur 
Tenancy Act. We have, therefore, to 
ascertain from the satwalipisthe rights of 
the appellants in their tenancies to which 
an office is attached and then to decide 
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whether these rights can be sold consis- 
tently with the Chota Nagpur Tenancy Act 
and if not, whether they are saleable under 
any established custom. 

The arguments of Mr. Das, who has 
appeared on behalf of the respondent in 
support of the decision of Mr. Najabat 
Hossain and to contest the findings of Mr 
Dalziel, may be summarized thus. The 
decrees obtained by the respondent are 
decrees for rents against the tenure-holders. 
By their position in lhe Act and under the 
decrees themselves, which are for rent, the 
pradhans are tenure-holders, as they are 
persons who have acquired from the pro- 
prietor a right to hold land for the purposes 
of cultivating it or bringing it under 
cultivation by establishing tenants thereon. 
Under s. 60, Chota Nagpur Tenancy Act, the 
rent of atenancyis a first charge on the 
tenancy. Under s, 208 of the Act, 


- “When a decree is passed by the Deputy Commis- 
sioner for arrearsof rent in respect of a tenure or 
holding, the decree-holder may apply for the sale of 
such tenure or holding, and the tenure or holding 
may thereupon be brought to sale, in execution of the 
decree, according to the provisions for the sale of 
under-tenures contained inthe Bengal Rent Recovery 
Act of 1885, ete., ete.” 


Therefore, the landlord has a statutory 
right to bring the tenures of the tenure- 
holders to sale in execution of a rent 
decree and there being no provision in the 
Act restricting this right in the case of a 
pradhani, the statutory provisions must 
prevail. There is no such restriction in the 
Act. Itis, therefore, for the appellants to 
show that by any local custom or by any 
other provision of law the pradhants are not 
saleable. This argument has its force and 
seems to have appealed to the learned 
Judicial Commissioner Mr. Najabat Hossain, 
but it ignores the fact that though the 
pradhans are a sort of tenure-holders and 
come within that class under some provi- 
sions of the Chota Nagpur Tenancy Act, 
their trealment in the Act and their rights 
as recorded in the satwalipis show that 
they are not ienure-holders pure and simple 
but are something more and form a distinct 
class by themselves. A separate Record of 
Rights isto be prepared for them under 
Chap. XV, Chota Nagpur Tenancy Act. 
These records unlike other Records of Rights 
prepared under Chap. XII, Chota Nagpur 
Tenancy Act, (which are presumed to be 
correct), are conclusive evidence. In ss. 9-A. 
51-A, and 74 and some other sections of 
the Act the village headman is separately 
mentioned. In The Tata Iron and Steel Ca., 
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Ltd. v. Raghunath Mahto, 45 Ind. Cas. 72 
(1) a Bench of this Court held that the 
interest of a village headman does not come 
strictly within the definition of the tenure- 
holder as given in the Chota Nagpur 
Tenancy Act. All this leads me to the con- 
clusion that we cannot decide about the 
saleability of the interest of the village head- 
man purely on the a priori YTeasons ad- 
vancea by the learned Advocates for the 
respondent. 

The satwalipis of the four appellants are 
almost similar. I take the typical one, 
that is, of Debendra Nath Mahton, the ap- 
pellant in Appeal No. 48 of 1935. The 
record has been prepared in the name of 
his predecessor Hriday Nath Mahton. A 
separate khewat No. 3 has heen prepared 
for him with an area of 365 bighas. All 
this is cultivated. The remaining area of 
the village, which is jungle and unculti- 
vated, has been recorded in the names of 
the landlords and the intermediate tenure- 
holders. This appellant, as is the case with 
the other appellants, has been holding 
under the pattas granted by the proprie- 
tor. These pattas will, however, under the 
provisions of s. 74 of the Act make no 
change in the status of the appellants, 
that is to say, their status will remain the 
same which was before-the grant of the 


patias. Section 74 runs thus: 

“When a tenure-holder, village headman or ratyat 
has been in occupation of a tenure or holding, 
and a lease is executed with a view to the 
continuance of such occupation, he shall not be 
deemed to be admitted to occupation by that lease, 
notwithstanding that the lease may purport to admit 


him to occupation.” 

The Record of Rights, which I have 
said is conclusive, says that on the expiry 
of the term af the time of the fresh settle- 
ment the rate of rent would be fixed either 
amicably by panchayat or in accordance 
with law, showing that the fixing of rent 
is not in the discretion of the landlord. 
There is a provision thatif a pradhan re- 
fuses to take settlement it can be made 
with others. There is no provision for the 
landlord to hold the village khas as is the 
provision in some other satwalipis on the 
record. This indicates that though an in- 
dividual pradhan may cease to hold the 
tenancy, the tenancy itself cannot be 
brought to an end. There are inthe sat- 
walipt rights recorded in favour of the 
raiyats of the village, who have been re- 
corded to be entitled to bring into cultiva- 
tion the jungle lands of the village without 


(1) 45 Ind. Cas. 72; AI R 1918 Pat. 392; (1918) 
Pat. 65; 5 PL W 199, 
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the permission of the landlord or of the 
pradhan. This entry shows that the raiyats’ 
rights are not confined to the cultivated 
area, recurded in the name of the pradhan, 
‘but extend beyond that area. When the 
tenants do bring tLe new lands under 
cultivation, they are not to pay any rent 
for five years and then at half the rate till 
fresh settlement. This rent is to be paid 
not to the proprietor but to the pradhan who 
is to enjoy it till then. This shows that the 
right ofa pradhan is not confined to his 
tenure only but extends beyond it, that is 
his pradhani right goes cn extending as 
the villagers extend the cultivation. Tke 
next right recorded is that a pradhan has 
no right to transfer, nor is the pradhani 
liable to be divided. These are the inci- 
dents of the tenancies which are involved 
in the present appeals. It has been con- 
tended on hehalf of the respondent that all 
these righis are the creation of a contract, 
but the rights are peculiar and, though 
they are embodied in the pattas which had 
been granted to the pradhans from time 
to time, the nature of the rights clearly 
indicates that the pattas simply embodied 
the rights of the pradhans which have been 
coming from along time. Other satwlipis 
are, as Ihave said, similar. In none of 
them there is any mention of the right of 
the landlord to sell the pradhani on non- 
payment of rent; rather it is clearly men- 
tioned that a pradhan is liable to be 
ejected for default in payment or rent. Mr, 
Reid in his Settlement Report of Dhalbhum, 
from where these cases come, while dealing 
with the origin and development of village 
headmanship, gives an account cf the 
system of reclamation in that locality and 
describes the position of a village head- 


man. He says: 
“Headmen are locally known as pradhans, man- 
jhis, mandals, ijaradars and thiccadars.... The 


original picneers and their descendants through the 
male line are khuntkattidars of the village. The 
later comers, the members of their families, and 
the descendants of the khuntkattidars in the female 
line, are the ordinary raiyats.” 4 


Then he proceeds : 

“The Leadman is the representative of the village 
community in all its external relations; but he is 
also a chief resident raiyat. He is in fact a tenure- 
holder or landlord, a village official, anda raiyat 
trina ee ead as a village official, he is responsible 
for the supply of rasad and transport to troops and 
officials on tour; he is bound to prevent bad charac- 
ters from settling inthe village, to report offences 
at the thana, and to seetotheiepair of the tanks 
and bandhe, the preservation of the jungle, and to 
guard against waste....... The jama (rent) pay- 
able by the headman is ordinarily not enhanceable 
during the period of his lease, He has generally 
& preferential right to a re-settlement on the expiry of 
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the term. ‘The rents of the tenants may be increased 
or enhanced according to law, and, if the headman 
refuses to take settlement after the expiry of the 
term of his lease at fair and equitable rates, the 
settlement may be mede witha third person, or 
the village may be held khas by the landlord. The 
latter, however, can only eject the headman through 
the Couits, ete, ete. The Deputy Commissioner 
will, of course, decide whether the rates demanded 
are fair and equitable or not.” 

The option of the landlord, on the re- 
fusal of a pradhan to takea settlement, 
to make a settilement with another man 
or to hold khas is not, in my opinion, in 
every case. I find from the satwalipis of 
these four cases that the right to hold 
khas has not been mentioned in them ; 
while, as I have said, in some other cases, 
which we have disposed of, the satwalipis 
do record the right to hold khas: for in 
stance, the satwalipi of village Nekradungri 
which was the subject-matter of Miscella- 
neous Appeal No. 77 of 1935, where the 
pradhan had no right of re-setilement. 
According to Mr. Reid, the pradhans are 
of three classes: (1) khuntkatht pradhans, 
(2) non-khuntkatti pradhans with heritable 
rights, and (3) non-khuntkattt pradhans with 
non-heritable rights. Unfortunately the 
satwalipis do not mention the class to 
which the pradhans in these cases belong. 
There is no doubt that they do not belong 
to ihe third class, as the Record of Rights 
clearly shows the pradhanis to be heritable. 
They are more probably of the second 
class, the original pradhans having been 
substituted by new-comers. Be that as it 
may, the right is independent of the 
pradhan being a khunikattidar as long as 
the incidents ofthe tenancy are the same. 
Cases may happen in which a pradhan 
is removed, and in his place another man 
is appointed, but the new man will be 
clothed with all the rights and liabilities 
of his predecessor and will hold the tenancy 
with all the incidents appertaining to it, 
He will not become a tenant of a different 
class altogether. My conclusions, there- 
fore, are that though the pradhans are 
tenure-holders in their relations to the 
superior landlord, they are also his per- 
manent agents for certain purposes, as for 
instance, for the supply of rasad, ete. 

They are landlords of the raiyats of the 
village and also their headmen and holders 
of an office and are in this capacity their 
representatives. The raiyats are vitally 
interested in having a pradhan who should 
be their headman according to the prevail- 
ing custom. This right of the raiyats to 
have a pradhan intervening between them 
and the superior landlord was recognized 
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by the Legislature in s. 74-A. Chota Nagpur 
Tenancy Act, a ceciion which was added 
in 1920. This section authorizes any three 
or more tenants of the village to have a 
pradhan appointed by the Deputy Com- 
missioner in case there is a vacancy and 
this they can do even if there is a pradhan 
appointed by the landlord. This right of 
the raiyats clearly shows that the pradhans 
cannot be changed at the instance of the 
landlord only. A right in which third per- 
sons are interested cannot, therefore, be 
sold behind their back. The posilion will 
become anomalous. For inetance, if the 
landlord bring a pradhant to sale and 
purchases it himself, he will be holding the 
village khas and thereby destroying the 
rights of the raiyats to have a pradhan, and 
in that case, J see no reason why under 
the express provisions of s. 74-A the 
tenants cannot have a pradhan appointed. 
The sale will, therefore, become infruc- 
tuous. If, on the other hand, the pradhani 
is purchased by a third party, an absolute 
stranger, it will impose upon the tenants 
a headman who is not suited to be their 
headman according to the custom. In my 
opinion, therefore, s. 74-A makes it im- 
possible for me to hold that pradhani 
rights are saleable. At one time Mr. Das 
contended to the effect of the sale of pra- 
dhanis in execution of rent decrees will be 
to bring the customary pradhani to an end 
and, therefore, s. 74-A will have no ap- 
plication. If this be the consequence, the 
result will be that the customary rights 
of the raiyats will be destroyed for no 
fault of theirs. i 

Mr. Mullick, who followed Mr. Das, 
contended that s. 74-A is applicable only 
to customary pradhanis, and not to the 
cases which are before wus, as they are 
not customary pradhanis. He went to 
the length of contending that this section 
applies only to mundari khuntkattidars. 
It is enough to point out in answer to the 
last part of the contention that the 
mundari khuntkattidars are a class by 
themselves, and have been separately 
dealt within Chap. XVII, Cheta Nagpur 
Tenancy Act. The learned Judicial Com- 
missioner (Mr. Dalziel) has found in each 
of these four cases that the pradhanis are 
old and J see no reason to differ from the 
views which he has taken. It was con- 
tended that according to the quinquennial 
regisler, a copy of which was produced 
by the respondent, there were only 145 
villages in Dhalbhum in 1788 and these 
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therefore, the pradhans cannot be said to 
be customary pradhans. Now, it may be 
that these pradhanis were notin existence 
in 1788, but pradhani is the custom of the 
locality, and when anew pradhani is form- 
ed, and treated as the ancient pradhani, 
it will be governed by the same custom. 
The patias granted by the respondent in 
these cases are in usual and customary 
terms. 

The next ques'ion is whether the prs- 
dhanis are saleable by custom. No such 
custom has been established, and the learn- 
ed Judicial Commissioner has pointed out 
that though there have been cases of sale, 
they are of recent dates. The practice of 
sale started when a commercial concern 
came in the estate and dates from 1906. 
These sales cannot establish a custom. 
Then, custom can only be given effect to if 
it is not inconsistent with the provisions of 
the Act. In my opinion, saleability is by 
necessary implication inconsistent with 
s. TŁA of the Act. 

I have come to this conclusion not without 
much hesitation, as in my opinion our deci- 
sion will certainly place a great impedi- 
ment in the realisation of the rent by the 
landlord. There may be cases, and in fact 
1 believe there are cases, in which a pra- 
dhan has no property of his own from 
which the rent can be realized. He may 
have collected rent from the raiyats and 
appropriated it to himself for three or four 
years, and then the landlord: is practically 
without any adequate means to realize that 
rent. It has been suggested that the land- 
lord can eject the pradhan under s. 59, 
Chota Nagpur Tenancy Act. The satwalips 
makes him liable forejectment if he does not 
pay his rent regularly. But I think eject- 
ment is not an adequate remedy in this case. 
If the pradhan is ejected, there will bea 
vacancy. There is no guarantee that some 
member of his family will not be appointed 
by the Deputy Commissioner and the same 
trouble repeated. Apart from this, a pra- 
dhan may be ejected, but the rent of the 
landlord is lost in case the pradhan has no 
property from which it can be realized. I 
would, therefore, invite the attention of the 
Government and the Legislature to the 
situation which is likely to arise in conse- 
quence of our holding that genuine pra- 
dhanis are not saleable, in the hope that 
more effective means may be devised for 
recovery of rent payable by the pradhans 
to the landlord. So far as the merits of 


) e _ the cases are concerned, I think the cone 
ylages were not then in existence and, 


clusion which 1 have reached is the only 
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possible conclusion on a consideration of 
the different provisions of the Act and of 
the satwalipis which are conclusive. 

I would, therefore, allow these four 
appeals, set aside the order of the 
learned Judicial Commissioner (Mr. Naja- 
bat Husain) in these cases, and restore that 
of the learned Deputy Collector, and hold 
that the pradhanis in these cases are not 
saleable. The appellanis will be entitled 
to their costs in this Court as well as in the 
Court of the Judicial Commissioner. The 
costs, which have been incurred in all the 
ten appeals jointly, will be apportioned ac- 
cording to the value of the appeals in each 
case. 

Saunders, J.—I agree entirely. 

D. Appeals allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal “No. L504 of 1935 
January 31, 1936 
AGHA HAIDAR, J. 
SARDAR MOHAMMAD—Derenpant— 
APPELLANT 
VETSUS 
Musammat MARYAM BIBI-—Puiaintirr— 
— RESPONDENT 
Muhammadan Law—Marriage~Wife embracing 
` Ghristianity during marriage—Marriage, whether dis- 
solved—Motive of conversion, whether material. 

If the wife of a Muhammadan who had married 
her husband when both of them professed the 
Muhammadan faith, during the subsistence of the 
marriage, abjures Islam and becomes a Christian, the 
marriage is ipso facto dissolved. So long as the fact 
of conversion is genuine, the ulterior motive of the 
conversion does not affect the question. Ghaus v. 
Faiji (1) and Amin Beg v Saman (2), followed. 

5. C. A. from the decree of the District 
Judge, Jullundur, dated June 15, 1935. 

Mr. Mohammad Sharif, for the Appellant. 

Mr. R. P. Khosla, for the Respondent. 

Judgment.—tThis isa suit for declara- 
tion thatthe plaintiff is not the wife of the 
defendant, who was her husband, as she 
rencunced the Muhammadan faith and has 
embraced Ohristianity. The parties were 
married about 11 years ago. The plaintiff 
and defendant appear to be young people. 
The defendant-appellant contracted a se- 
cond marriage about three years, before the 
institution of the present suit. This would 
be sometime in 1931. This year is an event- 
ful one so far as the mutual relations of 
the parties are concerned. In that year the 
wife brought a suit for the rocovery of 
Rs. 509, her dower debt. She also brought 
a suibin the same year for arrears of main- 
tenance. The husband brought a suit 
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against the wife for the restitution of con- 
jugal rights. In the same year, tne husband 
sued the parents of the wife for dumages 
for preventing her from going to his house. 
On November 1], 1932, the suit which the 
wife had brought for her dower debt was 
decreed and so was the husband’s suit for 
restitution of conjugal righis on Novem- 
ber 8, 1982. On the same date, the hus- 
band obtained a decree for Re. 1 as dama- 
ges against his wife's parents. On Novem- 
ber 22,1932, the wife transferred her dec- 
ree for dower in favour of her first cousin, 
named Rabmat Ali. Having thus secured 
her position so far as the dower was con- 
cerned, on December 5, 1932, according to 
her statement, she became a Christian and 
on May 31, 1933, sha inslituted the 
present suit. The course of events 
narrated above leaves no room for doubt 
that the relations of the spouses were very 
much strained and the wife was appareni- 
ly displeased with the husband on account 
of his contracting a second marriage. She 
took the precaution of transferring the dec- 
ree in favour of a third party before em- 
bracing the Christian religion”\hinking per- 
haps thatthe decree in her favour might be 
in danger, in case she tried to execute it 
after having embraced the Christian faith. 
Both the Courts below have decreed the 
plaintifi’s claim. The defendant has come 
up to this Court in second appeal. 
According to Mussalman Law of the 
Hanafi School, a Muhammadan male is al- 
lowed to marry a woman helonging to one 
of the revealed religions. According to 
Muhammadan Law, Christianity is a reveal- 
ed religion because its followers believe in 
scriptures and have received the Kitab. 
They are, therefore, Kitabis and the mar- 
riage of a Muhammadan with a Kitabia is 
valid. Apart from authorities and as a 
matter of first impression the fact that a 
Mussalman wife embraces Christianity dur- 
ing wedlock ought not to make any difer- 
ence for the obvious reason that she hag 
gone over from one religion which believes in 
a Kitab, namely, the Muhammadan religion, 
to another similar religion. This view has 
been entertained by a very eminent jurist 
of Bulkh and Samarkand, and the distin- 
guished commentator on Muhammadan Law, 
the late Right Hon’ble Sayed Ameer Ali 
seemed to be inclined to the same view. 
But the current of judicial opinion in this 
country seems to be uniform and it has been 
heldin numerous cases that if the wife of 
a Muhammadan who had married her his- 
band when both of them professed thé Mu- 
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hammadan faith, during the subsistence of ° 


marriage, abjures [slam and becomes Chris- 
tian, tne marriage is ipso facto dissolved : 
Ghaus v, Faiji (1) and Amin B29 v. Saman 
(2). Iam quoting only these two cases as 
samples out of alarge body of cases to which 
my attention has been invited bub which 
need not be quoted for the purposes of this 
case. I donot feel strong enough to record 
my dissent against this highly respectable 
and distinguished body of judicial opinion 
on the subject. 

It was argued very strenuously on behalf 
of the appellant that before decreeing the 
plaintiff's suit the Court below should have 
recorded a finding that the conversion was 
a bona fide one. I find that though the ex- 
act word bona fide has not been used, yet 
the lower Appellate Court has held that 
there was no evidence in the case for hold- 
ing that the baptism of Musammat Maryam 
Bibi by Paul was merely acolourable trans- 
action. I take the meaning of the sentence 
to be that she had in reality and in fact 
embraced Christianity with no mental reser- 
vation. The learned Judge has further point- 


ed out that there could be little douht that. 


Musammat Maryam Bibi plaintiff was 
prompted only by desire to bring about a 
dissolution of the marriage, when she re- 
nounced her religion and became a Christian. 
But this finding does not help the appellant. 
Whatever may be her motives, the fact re- 
mains that she has given up the Muham- 


man faithand has embraced Christianity. 


Her object may beto get rid of her husband 
for whom she apparently does not care but 
that is nota matter ofany consequence so 
far as the decision of the present appeal is 
concerned. A person may embarce a parti- 
cular religion in order to benefit from a 
wordly point of view or in the hope of en- 
tering the kingdom of heaven, but so long 
as his conversion is genuine, his ulterior 
and even sordid motives would not affect the 
question. Onaconsideration of all the facts 
and the circumstances of ihe case in my 
opinion, the Court below has arrived atthe 
right decision. I would, therefore, affirm 
the judgment and decree of the Court 
below and dismiss the defendant's appeal 
with costs. 


D Appeal dismissed. 
(QQ) 14 PLR 1916; A I R1915 Lah. 11; 29 Ind. 
Cas, 857; 123 P W R 1915. 

CA 33 A 90; 7 Ind, Cas. 342; 7 A LJ 956, 
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RANGOON HIGH COURT 
Insolvency Case No. 292 of 1935 
May 19, 1935 
Braunp, d. 

In the matter of MAUNO TUN AYE— 
INSOLVENT 

Insolvency—Object of Insolvency Laws—Debtor 
once adjudicated and discharged incurring debts 
recklessly—Second application —Held, Court should 
refuse discharge—Provinctal Insolvency Act (V of 
1920), s. 58—Apportionment of salary of insolvent 
for benefit of  credttors—Burden of proof— 
Allocation of adequate sum, necessity of, 

The Insolvency Laws are devised for the protection 
of distressed debtors and not for the purpose of en- 
abling reckless or imprudent persons to incur with 
relative impunity obligations which they know they 
cannot perform. 

Where an insolvent who has obtained an order of 
unconditional discharge paying virtually nothing to 
his creditors although his assets werenil and there 
was a finding that his debts were contracted reck- 
lessly, again presents an application for adjudication 
twenty-eight months later and it is found, he has in- 


curred his debts racklessly, the cass is one in which . 


it is the duty of the Court to refuss a discharge. 

In considering what sum ought to be paid out of 
en insolvent’s salary for the benefit of his creditors, 
the burden must be shared equitably between the 
insolvent, the members of his family and the credi- 
tors. It is not right, that it must always be exclusi- 
vely the creditors who suffer. In such a case an 
adequate sum out of the salary of the insolvent ought 
to be allocated for the benefit of his creditors : 

Held, that out of a salary of Rs. 89 per month, a sum 
of Rs. 20 should be allocated for the benefit of credi- 
tors. ` 4 


Mr. Mg Kyaw IT, for the Insolvent. 

Order.—This is a case which calls for a 
little consideration. The insolvent was ad- 
judicated on his own petition in November, 
1935. His liabilities are Rs. 756 and his 
assets absolutely nothing. It turns out that 
this is the insolvent’s second insolvency 
within a period of just over two years. He 
was previously adjudicated on his own peti- 
tion on June 20, 1933, so that, to be accu- 
rate, this is the man’s second petition with- 
ina period of twenty-eight months. In his 
first insolvency his debts amounted to 
Rs. 1,500 and his asseis were nil. Itis to 
be observed.that throughout the whole of 
this period he has been in relatively good 
employment. He has been employed in the 
Small Cause Court, Rangoon, at a salary 
which in 1933 was Rs.77 per month and is now 
Rs. 89 per month, so that thisis not a case 
in which the debtor has been without satis- 
factory employment. As I have said, his 
liabilities in ihe previous insolvency were 
Rs. 1,500 and his assets nil. He attributed 
his liabilities in that insolvency to various 
causes among which were countersigning 
for friends, his wife’s confinement, the deaths 
of his brother-in-law and his niece and his 
own illnesssome four years previously. In 
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his report the Official Assignee found (and 
it was nowhere disputed and accordingly 
wasto be accepted under the rules) that 
he contracied his debts recklessly. There 
were, then, two things: first, that his assets 
were not of a value equal to four annas in 
the rupee and, secondly there was a dis.inct 
and undisputed finding by the Official As- 
signee that he had contracted his debts reck- 
. lessly. 

When the discharge application came 
before the Court, the Court for some reason 
which I cannot understand, was minded to 
give him an unconditional discharge. That 
is not easy to reconcile with s. 39, Presi- 
dency Towns Insolvency Act. The insolvent, 
therefore, was fortunate in obtaining in his 
own favour an order of unconditional dis- 
charge, the result of which was that he 
obtained a discharge, paying virtually no- 
thing at all to his creditors. That was the 
first insolvency. The insolvency which I 
am now dealing with is the second insol- 
vency ; twenty-eight months later, E find 
that, encouraged probably by his previous 
happy experience of insolvency, the debtor 
hasia the meantime countersigned for two 
more friends to the extent of Rs. 150. I 
have tims and again said in this Court that 
the reckless practice of countersiguing for 
friends and fellow clerks which prevailsio 
almost every office in Rangoon is one which 
ought to be severely discouraged. I cannot 
understand why in Government and other 
offices this is not more severely repressed. 
It accounts, I think, for much of the im- 
providence that prevails, Moreover, it is 
little short of dishonest in a man who cannot 
provide adequately for his own obligations 
to undertake reckless liabilities on behalf 
of others. In such a case as this, in which 
a debtor has just emerged triumphantly 
from his previous insolvency, it appears to 
me disgraceful for him to have undertaken 
obligations on behalf of others which, quite 
obviously, he was not in a position to per- 
form. He appears to have had some trouble 
with his wife which involved him in main- 
tenance proceediugs which he says has put 
upon him the burden of paying Rs. 2U a 
month to her. 

The Offcial Assignee has found and truly 
found, that he incurred his debts recklessly 
and that, not being disputed, I shall accept 
it aslam entitled todo under the rules 
and under s. 39 (4) of the Act. This ap- 
pears to me, therefore, to be acase in which 
the duty of the Court isto refuse a dis- 
charge, Ihave many cases coming before 
me now-a-days of insolvents who, encourag: 
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ed by previous experience, regard the Insal- 
vency Act, not as a means of obtaining 
protection in buna fide distress, but purely 
and simply as a means of evading their 
creditors time after time. The Insolvency 
Laws are devised for the protection of dis- 
tressed debtors and not for the purpose of 
enabling reckless or imprudent persons to 
incur with relative impunity obtigations 
which they know they cannot perform. In the 
circumstances, therefore, I shall refuse the 
discharge. The question then arises whai 
sum ought to be paid out of the insolvent's 
salary for the benefitof his creditors. His 
salary is Rs. 89a month. He has a previ- 
ous wife depending on him and he has a 
present wife. He says he has a father-in- 
law and achild. Itmust be observed that, 
notwithstanding his obligations to his previ- 
ous wife and to his creditors, he has not 
hesitated to take a new wife. It always 
seems to me in these cases that the burden 
must be shared equitably between the insol- 
vent, the members of his family and the 
creditors. Itis not right, as is so often 
urged upon me in this Court, thatit must 
always be exclusively the creditors who 
suffer. In sucha case as this I think an 
adequate sum out of the salary of the insol- 
vent ought to be allocated for the benefit of 
his creditors. 

I propose to refuse his discharge and tə 
make an appropriation order of Rs. 20 a 
month. That order is by no means harsh 
to the insolvent and it will mean that his 
creditors have some chance at any rato of 
recovering something of what is due to 
them. This order of course does not mean 
that his discharge is suspended for ever. 
Woatit does mean is that he canno: mike 
another application for discharge for a pe- 
riod of two years. If he does so apply at 
the end of two years, I cannot say waat View 
the Court will then take. 

N. Order accordingly. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1071 of 1935 
January 24, 1936 
CUNLIFFE AND HENDERSON, JJ. 
AJIT KUMAR BASU—JUDGMENT-DEBTOR— 
PETITIONER 
versus 
SURENDRA NATL MANDAL AND 0TIERS — 
OPPOSITE PARTIES 
Bengal Tenancy Act (VIII of 1885), s. 174 (3), Proviso 
(b)—Effect of proviso—Deposit, necessity of. 
The whole of the proviso (b) tos, I7 (8) Beagal 
Tenancy Act read as & whole has this effect, that 


586 
whereas no depcsit need be made onthe initial appli- 
cation to the lower Court, no appeal can be preferred 
unless the deposit həs taken place, thus directly 
postponing the payment of the necersa1 y mcney before 
the appeal is heard but allowing the application to be 
put forward. withcut making any deposit at all. 
Gunabbinnessa Chowdhurani v. Gopendra Prosad 


Sukut (2) and Mofijuddin Muhuri v. Mofijuddin (3), 
relied on, 


C. R. from anorder of the Sub-Judge, 
Third Court, Alipore, dated August 3, 1935. 
Messrs. Bijan Beharvy Las Gupta and 
Mahendra Kumar Ghose, for the Petitioner. 

Mr. Abinash Chandra Ghose, for the 
Opposite Parties. 

Cunliffe, J.—In this matter the pelti- 
tioner obtained a Rule against an order 
of the Subordinate Judge, third Court, 
24-Parganas, in which tle Judge refused 
to entertain an application on the part of 
the petitioner-judgment-debtor for rent cn 
ihe ground that he had not made the pre- 
liminary deposit under s. 174, sub-s. 3, 
proviso (b), Bengal Tenancy Act. The view 
taken apparenily by the learned Subordi- 
nate Judge was an exlremely common sense 
one, butI am inclined to think although 
I had considerable doubts at first that the 
construction that he put upon the proviso 
was erroneous. He seemsto have thought 
that ihe expression used in the proviso 
“shall be allowed” ought to mean and did 
mean “shall be entertained” and in taking 
that view he certainly had the support of 
a very experienced Judge of this Court, 
M.N. Mukerji,in Kuloda Prasad Majum- 
dar v. Prativa Nath Roy (1). I have no 
doubt whatever that Mukerji, J.'s view that 
the word “allowed” should he construed 
as meaning “entertained” is an exceedingly 
sensible ons and it would be very much 
better if the word “entertained” were 
substituted in the section for the word 
“allowed” because us the section stands at 
the present time in my view, it is a direct 
encouragement to frivolous applications. 
The whole section deals with matters of 
arrears of rent and if a defaulting tenant 
is able, as I believe he can under the sec- 
tion, to put in what I may call, for want of 
a better expression, a rambling applica- 
tion, he can substantially stave off the final 
compliance with the decres made against 
him. Unfortunately the meaning of the 
proviso seems to be subsequently made 
clear by the specific language employed in 
the latter part of the proviso which deals 
with appeals. 

The words which I consider to be con- 
clusive deal also.wilh the question of 


d) 60 © L J 112; 154 Ind, Cas, 420; A IR 1935 Cal. 
91; 620149; 7 R O 449, 
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deposits and run as follows: “Provided that 
where the Court has refused to set aside 
the sale on the application of the judgment- 
debtcr or any person whose interests 
ere affected by the sale and the amount 
recoverable in execution of the decree is 
not in deposit in Court,” (and those are the 
important words ‘is not in deposit’) “no 
such appeal shall be admitted unless the 
appellant deposits such amount in Court.” 
So it can be clearly seen that the latter part 
of the proviso dealing with the appellate 
procedure contemplates directly tLe non- 
payment of the deposit up till the time that 
the lower Court has delivered its judgment. 
It really means that the whole of tne pro- 
visoread as a whole has this effect that 
whereas no deposit need be made on the 
initial application tothe lower Court, no 
appeal can be preferred unless the deposit 
has taken place, thus directly pcstponing 
the payment of the necessary money before 
the appeal is heard but allowing the appli- 
cation to be put forward without making. 
any deposit at all. To my mind, the effect 
of the section is not salutary. It certainly 
encourages persons of dishonest character 
to apply to Courts of Law on the off-chance 
that they may be successful in their appli- 
cation without giving any security but with 
the certainty that if they do make the 
application, they will delay the payment of 
the just dues. For these reasons, | consider 
that the granting of the Rule is justified and 
the Rule must be made absolute. I might 
also note that the learned Advccate for 
the opposite parties here did urge us 10 
consider the question of exercising our 
discretion on the merits of the application. 
We should be very willing to do so if the 
Judge in the Court below had applied his 
mind tothe merits of the case, thus giving 
us some kind of guidance as to what was to 
be done. It is quite obvious, however, from 
the short order that he passed that he 
did not consider and had no intention of 
considering the merits of the case. I con- 
sider that the application should be dis- 
posed of with all expedition in the Court 
below. 


Henderson, J.—The point which arise 
for consideration in this Rule was considered 
by Khundkar, J, and myself, in Gunabbin- 
nessa Chowdhurani v. Gopendra Prosad 
Sukul (2), in which we reached the conclusion 
that the point had been correctly decided by 
Lort-Williams and M. C. Ghose, JJ. in 


(2) 590 W N 1176; 163 Ind. Cas. 72; A IR 1986 
Cal, 275; 68 Q 49; 62 U LJ 356; 8 R Ọ 683. 
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Mofijuddin Muhuri v. Mofijuddin (3), While 
listening to Mr. Ghose’s arguments on behalf 
of the opposite party, I have been impressed 
by the difficulties that beset one in attempi- 
Ing to solve this problem by speculating as 
to what was the intention of the legislature. 
It 18 suggested that that intention was to 
discourage frivolous a pplications. Now I 
could well understand that a provisicn 
which required the deposit of a certain sum 


- assessed by the Judge to be awarded to 
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the opposite party in the event of the appli- 
cation being unsuccessful, would have a 
deterrent effect. But I cannot conceive how 
the deposit of the amount due should 
necessarily have such an effect: it may be 
merely a few annas or it may be hundreds 
of rupees. In acase such as the present 
where the parties are creditor and judg- 
ment-debtor, the creditor is entitled to get 
it anyhow: in other cases where the parties 
are not judgment-creditors and judgment- 
debtors, Lort-Williams, J., has pointed out 
the difficulties that there are in deciding 
what is to be done with the deposit. In 
my Judgment it is quite impossible to inter- 
pret the section from this point of view and 
the only thing to be done is to examine the 
language used. 

My learned brother has pointed out the 
precise terms employed and I agree with 
what he has said. To admit an application 
18 not the same thing as toallowit. In pro- 
viso (b)-the word “allowed” is used and in 
sub-s. 5, the word “admitted” is used. In my 
opinion that is decisive. I, therefore, agree 
that this Rule should be made absolute and 
the learned Judge directed to proceed with 
the case according to law. Costs will abide 
the result; we assess the hearing-fee at two 
gold mohurs. 

Rule made absolute. 


D. 
(3) 61 O 338; 151 Ind, Oas. 94: 59C LJ 69: AI R 
1934 Cal. 491; 38 C W N 334;7RC 68. ' 





MADRAS HIGH COURT 
Criminal Appəal No. 352 of 1936 
August 20, 1936 
PANpDRANG Row, J; 

In re ABDUL GANI SAHIB—~Acouszp— 


PRISONER— APPELLANT 

Penal Code (Act XLV of 1860), ss. 75, 379~—-Crimi- 
mal trial—Sentence—Impropriety of too severe sen- 
tences—Old offender—No rule that sentence must be 
more severe than previous sentence, 

There is no rule that the sentence on anold offender 
should always b> a little more severe than the $31- 
tence just previous and such a rula cannot ba safely 


` followed in ths interests of the proper administration 


of criminal justica. | | 
While sentences imposəd on criminals sasali ba 
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adequate to the offence, they should not ba excessive, 
Apart from the injustice to the offender which an 
exc2ssive sentence entails, such a sentence tends to 
undermine public confidence in the administration of 
criminal justice. 

Where for stealing a cow worth about Rs. 50, the 
offender was sentenced to six years’ rigorous impri- 
sonment on the ground that the accused had been 
PONURY santenced to five years’ rigorous impriso2- 
ment : 

Held, that the sentence was far too severe. 

Cr. A. against an order of the Court ofthe 
Session of the South Arcot Division in Case 
No. 16 of the Calendar for 1936. 

Mr. Parakat Govinda Menon, for the 
Public Prosecutor, for the Crown. 

Judgment.—This is a jail appeal in 
which notice has been ordered to issue 
by my brother Burn, J, on the ground 
that the sentence appeared to be excessive. 
The appellant was convicted as a result of 
the unanimous verdict of the jury to the 


,effect that he was guilty of theft, after a 


trial conducted before ths Sessions Judge 
of South Arcot. The charge to the jury 
is vitiated by a defect in the definition 
of the offence punishable under s. 411, 
Indian Penal Code. The learned Sessions 
Judge omitted to tell the jury thatit was 
only a dishonest retention or receipt of 
stolen property that constituted the offence. 
He charged the jury in the following 
terms: 

“Tf a person reczives or retains stolen property 
knowing or having reagon to believe the same to be 
stolen, then he is said to commit an offence punish- 
able under s. 411, Indian Penal Code." 

Vide para. 2 of the charge. In para. 8, 
in dealing with the presumption arising 
from recent possession of stolen property 
not accounted for, the same omission to 
mention the all-important adjective “dis- 
honest” occurs. A similar omission is found 
in para. 13 of the charge. This is no doubt 
a serious defect, but it does not appear to 
have prejudiced the appellant who was 
found guilty not of an offence punishable 
under s. 411, but of theft itself. The case 
would have been different if the jury's 
verdict was that the accused was guilty 
of an offence under s. 411, Indian Penal 
Code. In other respects, there has been 
no misdirection in the charge of a material 
nature, and I see no reason to suppose 
that the verdict of the jury was not a proper 
one on the evidence. 

As regards the question of sentence, the 
learned Judge does not give any particular 
reason for imposing a sentence of six years’ 
rigorous imprisonment under s. 379 read 
with s. 75, Indian Penal Code. Tae pros 
secution case is that the property stolen 
in this case was 3 cow worth about Rs, 50, 
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For an offence of thisnature, if committed 
by a casual offender for the first time, the 
ordinary sentenc? would not certainly 
exceed six months’ imprisonment. The 
question is whether an old offender, whose 
previous conviction was in 1929, and whose 
previous sentence was five years’ rigorous 
imprisonment should now necessarily be 
given 6 years’ imprisonment. There seems 
to bean idea prevalent in ihe minds of 
some Judges that there isa rule that the 
sentence on an old offender should always 
be at least a little more severe than the 
sentence just previous. This so-called rule 
cannot be supported by any good reason. 
It may ne an--excellent rule of thumb, but 
I do not think, in imposing sentences, such 
‘a rule can be safely followed, in the interesis 
of the: proper administration of criminal 
justice. While the sentences imposed on 
criminals: should be adequate to the 
offence, there is every reason why they 
should not be excessive. Apart from the 
injustice to the offender which an ex- 
cessive sentence entails, such a sentence 
tends 10 undermine public confidence in the 
administration of criminal justice. 
In the absence of any reasons for 
imposing a sentence of 6 years’ rigorous 
imprisonment in this case, and in 
view of the nature and value of 
the stolen property, Iam of opinion that 
the sentence imposed by the learned 
Sessions Judge is far too severe. The 
sentence, therefore, is reduced to three years’ 
rigorous imprisonment. The order direc- 
ting the appellant to give information of 
his residence ‘and change of residence to 
the Police for a period of three years after 
the expiration of the sentence will stand. 
The conviction 1s confirmed and the sub- 
stantive sentence is reduced to three years’ 
rigorous imprisonment. 
‘A. 
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RANGOON HIGH COURT 
First Civil Appeal No. 16 of 1936 
i May 15, 1936 
-Mya BU AND DUNKLEY, JJ. 
U SAN YA AND ANOTAER—ÅPPELLANTS 
É versus 

P.R. M. P. S. P. L. FIRM AND OTHERS— 

s - RESPONDENTS. 

Burmese Buddhist Law—Husband and wife jointly 
executing deed—Wife refusing to sign second deed in 
novation— Presumption of joint liability, if applies— 
Controct Act (IX of 1872), s. 62--Novation—HF ect— 
Consideration— Acceptance by creditor of sole liabili- 
iy of ane of two joins debtors—Whether good consi- 
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deration for agreement to discharge “other debtor from 
liability. ; 

The principle that a liability incurred by a Bur- 
mese Buddhist husband for the joint purpose of him- 
self and his wife binds the wife based upon the pre- 
sumption that the wife has consented to the incur- 
ring of such liability cannot be of avail, where the 
HS has expressly withheld her consent tothe 

eed. 

Where there hasbeen a novation of the original 
contract, no suit can be founded on it. een 

The acceptance by a creditor of the sole liability 
of one of two joint debtors is a good consideration 
for his agreement to discharge the other debtor from 
liability. Where, therefore, the husband and wife 
jointly execute a deed of mortgage and subscquently 
execute a deed as a novation of the first, but the wife 
refuses to sign the second deed, the consideration for 


‘the execution of the latter deed is the rescinding of 


the obligation under the first deed and the second is 
the unly extant deed on which a suit can be brought, 
Thompson v. James Percival (1) and Lyth v. Ault 
(2), referred to, i 


F. O. A. against a decree of the District 
Court, Sagaing, dated October 28, 1935. 

My. L. K. Mitter, for the Appellants. 

Mr. E. Hay, for ihe Respondents. 

Mya Bu, J.—Although several grounds 
have been raised in the memorandum of 
appeal against ihe judgment and -decree 
passed by tke trial Court the case can be dis- 
posed of on one of such grounds only, 
namely, that by the execution of the second 
mortgage deed for the debt due on the 
first mortgage deed in respect of the proper- 
ties covered by the first mortgage deed, 
the mortgage constituted by the second deed 
was a novation of the first. With admirable 
candour Mr. Hay for the respondents hes 
admitted that there was a plea to that 
effect inthe written statement of Daw 
Mon, defendant-appellant No. 2, and more- 
over, in the evidence of the witnesses for 


the plaintiff-respondents there appear indi- 


cations of the fact that this plea was pursued 
during the trial. 


Defendant-appellants Nos. 1 and 2 are 
husband and wife and they both executed 
the first mortgage deedin 1916 in favour 
of P. R.M. P.S. Firm which was consti- 
tuted by a joint Hindu family consisting of 
two brothers. A few years later there was 
apartition between the two brothers and 
the business of the firm at Myinmu fell to 
the share of Palaniappa Chetlyar while 
the only other business of the firm which 
was at Rangoon fell to the share of his 
brother. Palaniappa Chettyar then carried 
on business under the name and style of 
P. R. M. P. B. P. L. Firm at Myinmu. bub- 
sequently in 1928 ihe then agent of the 
P. R.M. P.S. P. L. Firm at Myinrau had 
the second deed drawn up ectting out 
both the appellants as mortgsgors the 
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properties covered by the mortgage deed 
of 1916 as properties subject to mortgage 
and the principal sum memtioned in the 
deed of 1916 as the principal sum secured 
by the mortgage bearing the same rate 
of interest. Although in the second mort- 
gage deed as originally drawn up both the 
names of the husband and wife appeared 
aa mortgagors, asin the first, the name 
of Daw Mon, the wife, was subsequently 
scored out. This was done because when 
the deed was to be presented for registra- 
tion for which Daw Mon's presence was 
required Daw Mon refused to putin her 
appearance or sign, the deed on the ground 
that sbe did not agree to be joined in 
the deed. The second deed was drawn 
up by a Pleader of Myinmu named U 
Tun On who states that he wrote the 
deed at the house of the Chettyar which 
was closeto that of U Sa Ya and Daw 
Mon. According to him the new deed was 
copied from the old deed and, when he had 
done so, U San Ya signed the deed. The 
deed was then handed over toU San Ya 
for the purpose of obtaining the signature 
of Daw Mon. U Tun On farther | states 
renewal of the old 
deed. The present agent Ramanathan, who 
took over the agency from another Rama- 
nathan, states: 

‘When I took over charge I went though the books 
of account fully, I examined the documents and 
compared them with the entries. I noticed the 
name of Daw Mon was struck oat in the second 
mortgage for Rs, 4,000. I asked Ramanathan about 
it anil he said I need not consider it as they were hus- 
band and wife, and if the husband took the loan the 
wife was also liable. ” 


In these circumstances it appears to us 
to be perfectly clear that the new deed was 
drawn up in order that it should take the 
place of the oldone, andif that was the 
intention, it would not have been in the 
contemplation ofthe parties that both the 
deeds should exist side by side, which in 


« law would seem to be impossible because 


the transaction evidenced by the new deed 
would be invalid for want of consideration. 
The intention that the old deed was to be 
superseded bythe new one was maintained 
throughout, for in spite of the fact that sub- 
sequentlyand at the timeof its presenta- 
-~ tion for registration Daw Mon refused to 
join in executing the new deed, the inten- 
tion of the party acting on behalf of the 
P. R.M.P.8.P. L. Firm remained the 
. same because as is shown in the state- 
ment of Ramanathan quoted above although 
Daw Mon did not sign the deed it was 
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considered that by her husband’s execution 
of the deed not only his but slro her in- 
terest in the mortgage properties would be 
bound. In these circumstances the case 
falls well within the purview of s. 62, 
Contract Act, which says that if the parties 
to a contract agree to substitute a new 
contract for it the original contract need 
not be performed which is based on the 
doctrine of movation. As there has been 
a novation of the original contract which in 
this case was in the first mortgage of 
1916 no suit can be founded upon it. 
Relying on the second deed of 1928 the 
plaintiffs “are entitled to proceed against 
U San Ya andU San Ya alone and not 
against Daw Mon who did not execute it. 
The principle that a Liability incurred by 
2 Burmese Buddhist husband for the 
joint purpose of himself and his wife binds 
the wife based upon the presumption that 
the wife has consented to the incurring of 
such liability cannot be of avail to the 
plaintiff-respondents in this case in the 
face of the fact that Daw Mon expressly 
withheld her consent to the new deed. In 
the result the decree passed by the District 
Court must be set aside so far as Daw Mon 
18 concerned and there will be a preliminary 
mortgage decree against U San Ya only 
whois bound by ths mortgages created by 
the deed of 1928. He is to bsar the 
plaintiff's costs of ths suit, but the plain- 
tiffs ara to pay Daw Mon’s costs in the trial 
Court. Asregardsthe costs of this appeal 
as the appsallants are only partially success- 
ful, we direct that the parties bear their 
own costs. z 

Dunkley, J.—I agree with the judgment 
of my learned brother and the reasons 
on which it isbased. It is somewhat un- 
fortunate that a specific issue on this 
question of novation of contract was not 
raised in the original suit, but the question 
iscovered by issue No. 15 in the suit, and 
it was specifically raised in the written 
statement of defendant-appsllant No. 2, 
Daw Mon, and from the evidence recorded 
itis clear that the point was within the 
contemplation of the parties during the 
hearing of the suit. There cannot be two 
valid mortgage deeds in respect of the 
same ‘debt and the same security. The 
second mortgage deed, if it is valid and 
capable of being sued upon, must super- 
sede the first, for it does not it isa mere 
nudum pactum. So far as the morbgagors 
are concerned, the consideration for the 
execution ofthe second deed by U San 
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Ya wes the rescinding of the obligation - 


under the first deed, and there is autho- 
rity for the proposition that the acceptance 
bv a creditor of the sole liability of one 
of two joint debtors is a good consideration 
for his agreement to discharge the other 
debtor from liability. Thompson v James 
Pereival (1), and Lyth v Ault (2). 

The evidence given on behalf of tke res- 
pondenis shows that the proposal to have 
a second mortgage deed executed emanat- 
ed from Remanathan, who at the time 
was the agent of Palaniappa Chettyar, the 
father of the respondents and at that time 
ihe owner of the business. He-desired to 
have the original mortgage deed renewed, 
and it is clear that his intention was 
that the second deed should supersede the 
firsi; that is, in the language of s. 62, Con- 
tract Act, that on the new deed being 
executed the contract on the original deed 
need not be performed. It is further clear 
that, when it was discovéred that Daw Mon 
was rot prepared to execute the second 
deed, Le neveriheless persisted in his 
desire to have anew deed executed by 
U San Ya alone, and agreed to accept 
-this new deed in place of and in sub- 
stitulicn for the original deed. Consequent- 
ly there was a novation of contract within 
the meaning of s. 62, Contract Act. The 
fact that he agreed to accept the new 
deed under a mistake of law, namely, 
that ihe interest of Daw Mon in the joint 
property of the Burmese Buddhist couple 
would be bound by the deed, does not 
invalidate his agreement. Hence, the 
only extant deed of mortgage, upon which 
a suit can be brought, is the deed of 
1928, and consequently, a preliminary 
mortgage decree can be passed against U 
San Ya only. 


N. Order accordingly. 

(1) (1831) 5B & A 925; 3 N & M 167; 3 L J K B98. 

(2) (1852) 7 Ex. 669; 21 LJ Ex. 217; 19LT (os) 
124; 86 R R 785. j 
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CALCUTTA HIGH COURT 
Civil Appeal No. 2395 of 1933 
March 18, 1936 
M. ©. Guosz AND R. C. MITTER, JJ. 
BHADRESWAR COAL SUPPLY Co.— 
PLAINTIFF—APPELLANT 
versus 
SATIS CHANDRA. NANDI & Oo. AND 


oTHERS~—-DEFENDANTS—RESPONDENTs. 
Civil Procedure Code (Act V of 1908), 0. XXX, 
r.1—Firm of several partners—One of them, if can 
sue in firm's name—Partners refusing, whether neces- 
sary parties, — 
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Where a firm consists of several partners, itis 
open to one of them tofile a suit in the name of the 
firm, though the other partners refuse to joins Part- 
ners refusing to join are not necessary parties in the 
sense that they ought to have been named in the 
cause title and served with summons of the suit. 
In describing the cause title of such suit, the name 


- of the plaintiff should be the name of the firm only 


without adding the name of the partner suing, 
though such an addition does not matter. The ques- 
tion as to whether the partner suing ought to have 
given an indemnity to others as partners for institut- 
ing the suit in their names is a matter as between 
them. Seal & Edgelow v. Kingston (1), relied on. 

C. A. fromthe appellate decree of the 
District Judge, Hooghly, dated June 26, 
1933. 

Messrs. Manmatha Nath Roy (Sr.) and 
Suryya Kumar Aich, for the Appellant. 

Messrs. Hira Lal Chakravarti and Nanda 
Gopal Banerjee, for the Respondents. | 

R. C. Mitter, J—In this case a suit was 
brought forthe recovery of the price of 
coal supplied to the defendants who were 
partners of a firm carrying on business 
under the name and style of Satis Chandra 
Nandy and Company. The cause title of 
ihe plaint was as follows: 

“Bhadreswari Coal Supply Company through 
Manik Lal Roy, plaintiff v. Satis Chandra Nandy 
and Company represented by Jnanendra Nath Nandy 
and others, defendants.” 


At the date of the suit three persons, name- 
ly Manilk Lal Roy, Sripati Charan Mu- 
kherjee and Bhujendra Nath Bhadra were 
partners of a firm carrying on business 
under the name of Bhadreswar Coal Supply 
Company. They were also partners of the 
same firm carrying on business under the 
same firm name when the defendant 
Company bought the coal. The finding of 
the learned District Judge is that the said 
partnership of Manik Lal Roy, Sripati 
Charan Mukherjee and Bhujendra Nath 
Bhadra commenced under a deed of part- 
nership and the partnership was still con- 
tinuing at the date of the suit. To the 
suit as originally framed Sripat Charan 
Mukherjee and Bhujendra Nath Bhadra 
were added as pro forma defendants, but 
the notice of the suit was not served on 
them and ultimately they were dismissed 
from the suit on the ground of non-service 
of the summons. The suit, thereafter con- 
tinued as a suit by the ‘Bhadreswar Coal 
Supply Company,’ represented by Manik Lal 
Roy against Satis Chandra Nandy and Com- 
pany. To the suit two substantial defences 
were taken. The first was that the suit was 
not maintainable and, secondly, that the 
claim of the Bhadreswar Coal Supply Com- 
pany had been satisfied by payments. The 
learned Subordinate Judge overruled both 
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_ these pleas and granted a decree in favour 
of the plaintiff frm for Rs. 1,577-8-6 less 
Rs. 275 admitted to have been paid, with 
interest at 12 psr cent. The defendant 
firm filed an appeal before the learned 

District Judge. The learned District Judge 
did not enter into the plea of payment set 
up by the defendants but dismissed the suit 
on a preliminary point. 

He held that a suit under the provi- 
Bions of O. XXX, Civil Procedure Code, 
can be instituted in the name of the firm 
only if the suit is instituted by two or 
more partners of the firm. He came to the 
conclusion that inasmuch as the suit has 
been instituted by one partner, viz. Manik 
Lal Roy, in the name of the firm, the suit 
was not maintainable. The learned Advo- 
cate for the plaintiff firm urges before us 
that the view taken by the learned District 
Judge is erroneous. He says that a firm 
or a Partnership must consist of two or 
more persons and O. - XXX, r. 1, enables 
a suit to be carried on in the name of the 
firm, and it does not matter whether the 
suit is filed at the instance of one or more 
of the partners. Mr. Chakravarti, who 
appears on behalf of the respondents, con- 
tends thatO. XXX, r. 1, can only apply 
when all the partners of a firm desire to 
institute a suit. He says that the said 
rule only provides for a convenient form 
of suing, and for the purpose of support- 
ing his contentions he takes us through 
the history of the law. He says before 
1998 all the partners ofa firm had to be 
named inthe plaint in order that the suit 
may be a good one. They had all to appear 
by name as plaintiffs, and such of them 
as Were unwilling to join as plaintiffs had 
to be put down in the plaint as pro forma 
defendant. He accordingly argues that 
where all the partners òf a firm do not 
agree to institute a suit, a suit cannot be 
instituted in the name of a firm; for a 
suit instituted in the name of a firm must 
be taken to be a suit instituted by all 
the partners of a firm, and in a case where 
some of them refuse to institute a suit, the 
dues of the firm can only be realised by 
following the same procedure “which had 
to be followed before the introduction of 
O. XXX in the Code of 1908, that is to 
Say in such a case the partner intending 
to sue must sue In his own individual 
name making the others who are unwilling 
to join him as defendants in the suit. 

In our judgment the contention of Mr. 
Chakravarti is not sound. No doubt 
O, XXX has laid down a convenient pro- 
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cedure in this respect. A firm is not a 
legal entity but the legislature has pro- 
vided for the partners of a firm to sue in 
respect of moneys due to a firm in the firm 
name. The provisions of O. XXX, r. l, 
have been taken from the provisions of 
O. XLVIII-A of the Rules of the Supreme 
Court. The question which we have to 
decide was considered by the Court of 
appeal in England in Seal & Edgelow 
v Kingston (1). In that case two persons, 
Seal and Edgelow, constituted a firm of 
attorneys carrying on business under the 
name and style of Seal and Edgelow. 
Kingston was a client of theirs and the 
said firm had a claim against him. Edgelow 
did not desire that an action should be 
brought or proceeded with against King-- 
ston, but Seal: contended that the firm had 
a good case and thought that they ought 
to sue. Edgelow refused to join in the suit. 
On that Seal instituted the suit in the 
name of the firm, viz. Seal and Edgelow. 
The defendant made an application, which 
was granted by the Court by which he 
required the plaintiffs to make a further 
affidavit of documents in their possession 
within one month. Seal made the ‘affidavit 
of documents and he served a copy of the 
order on Edgelow. Edgelow neglected to 
swear to an affidavit of documents where- 
upon Seal took out summons to commit 
Kdgelow for contempt of Court in not 
obeying the order of the Court requiring 
a further affidavit of documents by the 
plaintiffs. Ridley, J. refused to make an 
order on this summons on the ground of 
want of jurisdiction whereupon Seal pre- 
ferred an appeal tothe Court of appeal. 
One of the questions raised in the Court 
of appeal was whether a suit could be 
instituted in the firm’s name under the 
provisions of O. XLYVIII-A of the Rules of 
the Supreme Court by one of the two part- 
ners, the other partner refusing to sue. 
Sir Gorell Barnes decided that a suit 
could beso instituted. Atp. 582* of the 
report he makes the following observations: 

“In my opinion the learned Judge had juris- 
diction to make the order. It is clear upon the 
authority of Whitehead v. Hughes (2) that Seal had 
the rigbt as one of the partners in the firm to use 
the name of the other partner for the purpose of 
bringing an action to recover a debt due to the 
firm, on giving his partneran indemnity against 
costs. As was said by Bayley B.in the case refer- 
red to ‘one of the several partners has a clear 
right to use the names of the other partners, 24 

(1) (1908) 2 K B 579; 77 L J K B 965; 99 L T 504; 24 
T L R 650; 528 J 532. 

(2) (1840) 2 O & M 318; 4 Tyr. 92, 
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they object to their names being used, they may 
apply for an indemnity against costs to which they 
might be subjected by the use of their names’ In 
the present case an indemnity was given, and Seal 
was taking the prorer steps to carry on the action, 
but Edgelow refused to assist him in the matter 
by making the further affidavit of documents which 
the plaintiff had been ordered to make.” 


_ In our judgment the suit which has been 
instituted in the present case by Manik 
Lal Roy inthe name of the firm Bhadres- 
war Coal Supply Company isa good suit. 
To such a suit the other partners of Manik 
Lal Roy who have refused to join are.not 
necessary parties in the sense that they 
ougLt tohave been named in the cause 
title and served with summons of the suit. 
It would have been better if the cause 
fitle of the suit described the plaintiif as 
Bhadreswar Coal Supply Company simply 
without the addition of the words “through 
Manik Lal Roy,” but in our judgment the 
addition of those words does not matter 
in the least. The question as io whether 
Manik Lal Roy ought to hrve given an 
indemnity to Sripati Charan Mukherjee and 
Bhujendra Nath Bhadra 3s partners for 
instituting the suit in their names is a 
matter es between Sripati Charan Mu- 
kherjee end BLujendra Nath Bhedra cn the 
one side and Manik Lal Roy on the other. 
If these two persons wanted an indemnity 
against costs from Manik Lal Roy, it would 
have been for the Court to stay the suit 
till the indemnity is furnished, but they 
had not come forward and asked for such 
indemnily. The suit could proceed ac- 
cordingly in the name of the firm with its 
carriage in the hands of Manik lal Roy. 
We accordingly allow the appeal, set 
aside the judgment aud decree of the 
Court of appeal below and remand the 
case to that Court so that the plea of the 
payment raised by the defendants may be 
considered. Costs to abide the result. 
M. C. Ghose, J.—I agree. 
D. Appeal allowed. 
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Me. ALFRED BERTRAM FOSTER— 


RESPONDENT 
Dizvorce—Res judicata—Desertion, issue as to, not 
raised in prior suit—Reference in judgment amounting 
only tonarration of events—Raising of issue in subsequ- 
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ent proceedings, if barred—Desertion, meaning of— Rule 
in Fitzgerald's case—Applicability—Divorce Act (IV 
of 1889), ss. 3 (9), 10-—Desertion, proof of—Adultery 
of wife--Connivance, evidence as to~--Pleadings— 
Allowance for defective pleadings~-Wife confessing 
adultery—Discretion of Court-~Wife's adultery con- 
duced by acts of husband—Eff ect—Damages—Connivr- 
i aan, if can claim damages from co-respon~ 
ent, 

Where it is found that in a prior divorce suit 
between the same parties, the issue of desertion was 
never raised and when the Judge in that case wrote 
in his judgment that the wife had left her husband's 
home, he was merely giving a narrative of events 
and was not giving any finding on any issne as to 
the desertion of one spouse by the other, the wife is 
not debarred by the rule of res judicata from rais- 
ing the quesbion of her desertion by her husband in 
subsequent divorce proceedings. [p. 397, col. 1.) 

“Desertion” implies an abandonment against the 
will of the person charging it. The ruling in Fitz- 
gerald v. Fitzgerald (1) that no one can desert who 


_ does not actually and wilfully bring to an end an 


existing state of cohabitation is inapplicable to a ` 
ease where the wife has tried herself as well as 
through others to bring about a reconciliation and 
resumption of conjugal relations with her husband 
and that evidence shows that afler his wife's suit 
as well as nis own had been dismissed, the husband 
declined to get reconciled with his wife in spite of 
her efforts to resume cohabitation with him. Fitz- 
gerald v. Fitzgerald (1) and Stevenson v. Stevenson (2), 
distinguished. fp. 397, col. 2.] 

Desertion required to be proved under s. 10 of the 
Divorce Act, must be desertion within the meaning 
ofs 3(9) of that Act, viz. a wilful abstention by 
the husband against the wish of the wife. Hill v. 
Hil (3. ard De Ste Croix v. De Ste Croix (4), relied 
on. [ibid.] 

In the very nature of things in most cases there 
can be no direct evidence of connivance on the 
part of a husband of his wife's adultery with 
another man, [p. 398, col. 2.) 

Pleadings in India are somewhat lax and allow- 
ance should be made for defective pleadings in 
Courts situate in British India. 

Held, that discretion of the Court should be ex- 
ercised in favour of the wife admitting her adultery 
especially when it appears that the husband con- 
nived at his wife's adultery. Nugent v. Nugent (7), 
referred to. 

Damages are awarded for the injury done to the 
husband in alienating his wife's affections. Where 
the husband is himself responsible for his wife's 
misconduct and sv is not entitled to claim damages 
or costs, and if a husband condones his wife's 
adultery with the co-respondent, he cannot claim 
damages from the latter. Cox v. Cox (8), Stocker v. 
Stocker (9) and Bernstein v. Bernstein (10), referred 
to. [p. 400, col. 2.] 

There are no longer any rigid rules as to the 
exercise of the discretion; all relevant facts are to 
be considered as well os the welfare of the parties 
themselves and the principles of morality. If the 
wife's adultery has been conduced by the conduct 
of ber hushand, then she is entitled to ask the 
Court to exercise its discretion in her favour and 
to grant her a divorce. In the event of deliberate 
suppression by a petitioner the Court will be disin- 
clined to give him or her the assistance that it 
might have given, had full disclosure been made 
at the outset. Subject to those guiding principles, 
the Court will naturally take a lerge and merciful 
view, considering the interests of possible children 
who might otherwise be born out of wedlock, and 
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the probability of one party to the proceedings 
marrying the third party involved if enabled to do 
so by being accorded freedom from the marriage tie. 
Apted v. Apted and Bliss (13), followed. [p. 401, col. 1.] 


Mr. H. G. Walford, for the Petitioner. 
Mr. R. F. Bahadurji, for the Respondent. 


Judgment.—On April 17, 1935, Grace 
Caroline Foster filed a petition for divorce 
in the Chief Court alleging that she had 
been married to Alfred Bertram Foster 
on October 1, 1915, at Christ Church in 
Lucknow, that sLe had by her husband 
three daughters, Phyllis, Dorothy and 
Florence and one son Leonard, that her 
hushand had deserted her since 1927 and 
had for the last 8 years neither lived 
with her norhad he in any way main- 
tained her, that he had committed adul- 
tery with various women including one 
Mrs. Pullin, a hair dresser residing in 
Lucknow; and had also visited brothels. 
The parties have their domicile in India 
and style themselves Anglo-Indians and 
profess the Christian faith. Upon these 
allegations Mrs. Foster prayed fora decree 
for dissolution of her marriage. 

On May 8, 1935, after recording the 
evidence of the witnesses examined . by 
Mrs. Foster, a decree nisi for dissolution 
of marriage was passed by me in the ab- 
sence of Mr. Foster who though he had been 
served with a notice ofthe date of hearing 
had not appeared in Court either in per- 
son or through Counsel to contest his 
wife's petition. 

On May 9, 1935, Mr. Foster put in an 
application before the Hon'ble Chief 
Judge praying that the ex parte decree 
nisi for dissolution of his marriage be 
set aside. This application was sent to me 
for disposal, and [ ordered that notice of 
this applica‘ion should go to the petitioner 
Mrs. Foster. The upplication came up 
for final hearing before me on December 
17, 1935, along with a petition of Mrs. 
Foster to have the decree nisi made 
absolute, and another petition by Mrs. 
Pullin as intervenor. After hearing the 
arguments of Counsel of both parties I 
decided that for the ends of justice the de- 
cree nisi passed in favour of Mrs. Foster 
on May 8, 1935, be set aside and her 
petition bere-heard in the presence of 
all parties. Mrs. Pullin’s Counsel with- 
drew the application which had been filed 
on behalf of Mrs. Pullin as intervenor, 
and January 23, 1936, was fixed for final 
disposal of Mrs. Foster's petition for divorce. 
On January 13, 1936, Mr. Foster filed a 
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counter-petition for divorce against his 
wife, Giaiming Rs. 5,000 2s damages from 
the co-respondent Mr. O. H. Lewis. This 
petition was registered as Divorce Suit 
No. 1 of 1936, and with the consent of 
parties it was consolidated with Divorce 
Suit No. 1 of 1935 started on the petition, 
of Mrs. Foster dated April 17, 1935. 
Issues were framed jointly for both suits 
on January 23, 1936, and evidence was 
ordered to be recorded in Divorce Suit 
No. 1 of 1935, whichwas to govern the 
decision of the other Suit No.1 of 1936. 

Upon the pleadings of the parties the 
following issues were framed by me :— 

1. Has Mrs. Foster committed adultery ? 

9, Has Mr. Foster committed adultery ? 

3. Has Mr. Foster deserted his wife for 
a period of 2 years or has Mrs. Foster de- 
serted her husband and children ? 

4. Has Mr. Foster connived at the alleg- 
ed adultery of Mrs. Foster ? 

5. Has the conduct of Mr. Foster con- 
duced to the aileged adultery cf Mrs. 
Foster ? 

6. Has the alleged adultery of Mrs. 
Foster with Mr. C. H. Lewis revived the 
previous adultery with Mr. Gordon as 
averred in Suit: No. 5 of 1927 ? 

7. Is Mr. Foster entitled to any damages 
from the co-respondent Mr. Lewis ? 

8. To what relief is either petitioner 
entitled in these two suits ? 

Before I proceed to decide the issues 
framed in these two connected cases, I 
think it proper to give a short account of 
the divorce proceedings taken by Mrs. 
Troster against her husband in 1927. On 
May 5, 1927, Mrs. Fcster filed a petition for 
dissolution of her marriage under s 10 of 
the Indian Divorce Act (Act No. IV of 
1869). This was registered as Divorce Suit 
No. 5 of 1927. On July 13, 1927, Mr. 
Foster filed a counter-petition for divorce 
against his wife and this was registered ag 
Divorce Suit No.6 of 1927. Both these 
suits were consolidated and tried jointly and 
decided by one judgment, dated November 
8, 1927, delivered by Mr. Justice Pullan. 
In dismissing both suits the learned Judge 
made the following observations :— 

“In my opinion neither party has made out acase 
for divorce, and it only remains to be considered 
whether the case is one in which I should allow 
Mrs. Foster a separation. Now, itis easy fora wife 
who has some grievance against her husband to say 
that she would rather take an allowance and live 
apart from him, but it is not the object of the law 
to make such separation easy. They are merely a 
short road $0 prostitution, and in my opinion, there 
arethings which a wife must put up with. In this cass 
her husband hag shown himself to be suspicious, 
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j occasionally violent, but Iam not satis- 
TENS has been proved that he is unfaithful, 
that he fails to support her or her children in 
decency, or that he is habitually cruel. I neither 
think that it is for her advantage nor in the inter- 
est of justice that she should be given a separation 
from her husband under such circumstances. Rather 
it is acasein which both parties have rushed into 
Court without sufficient cause and expended a great 
deal of venom against each other and implicated 
unnecessarily cther innocent persons. 1 must 
therefore decline to grant the alternative relief 
which Mr, Walford asked for his client, and I dis- 
miss both suits.” 


Eight vears have passed since the above 
a were made Ly ihe learned 
Judge, and during this period the cup of 
Mrs. Foster's unhappiness has been filled 
to the brim and she has again moved 
this Court in 1935 to dissolve her marriage. 
Once again, as in 1927, her husband has in 
answer to her petition for divorce filed a 
counter-petition for divorce claiming the 
same amount of damages (Rs. 5,000) irom 
ihe co-respondent as he did in his peti- 
tion fer divorce of 1927. ‘The evidence on 
the record fully satistes me that Mr. 
Foster made no effort whatsoever after 
the dismissal of the two suits for divorce 
in 1927 to win back his wife or to provide 
for her maintenance so that she might lead 
a decent respectable life, though living 
apart frem him. He made not the slightest 
attempt to find out what was happening 
io his youngest child whom Mrs. Foster 
had handed over toa relation of hers to 
bring up. Infact, for, aught Mr. Foster 
cared, his wife might just as well have 
been dead or leading the life of a prostitute 
in Caleutta or Lucknow, after he had 
once got rid of her. I unreservedly believe 
the evidence of Mrs. Foster to the effect 
that her husband deserted her complete- 
ly after the 1927 litigation and leit her 
to fnd for herself as best she could. Indeed, 
it is clear from the narrative of events 
which I have set forth at ihe commence- 
ment of this judgment that if Mrs. F oster had 
not filed her petition for divorce, Mr. Foster 
himself would never have troubled to sue for 
divorce. He was happy in his newly 
found freedom and glad to get rid of Mrs. 
Foster from his house and he looked upen 
the 1927 litigation as resulting in “good 
riddance of bad rubbish to quote the 
words of Counsel. Mrs. Foster has deposed 
that she tried to get work somewhere 
as a child's nurse or as a nurse In a 
hospital, but she failed im her attempt, 
and thenin her despair she turned to the 


co-respondent for monetary. help and sub-. 


mitted to his advances and finally fell. 
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This in short is the tragedy of Mra. 


Foster's life since 1927. Had Mr. Justice. 


Pullan foreseen in 1927 what was in store 
for Mrs. Foster during the next decade, I 
feel sure that he would never have made 
the reflections that are to be found at the 
close of his judgment in the divorce suit 
of 1927, reflections which seem so far out 
of place and so wide off the mark inthe 
light of subsequent events. 

I have thought it necessary to mention at 
the outset the divorce suits of 1927 between 
Mr. and Mrs. Foster because it seems to 


me that Mrs. Foster's present suit for divoree - 


filed in 1935 is the direct outcome of, 
nay the logical corollary to, the litigation 
of 1927 which ended inthe dismissal of 
the petitions for divorce of both husband 
and wife. That wasa decision most dis- 
tasteful and most unsatisfactory to the wife, 
and there was no escape from it for 
either party except by bringing a fresh 
suit for divorce. Mr. Foster was content 
to let things slide, happy in tke thought 
that ke had got rid ofhis wife, but Mrs. 
Foster after 8 years of misery has again 
sought the aid of the Civil Court to free 
her from the matrimonial bond which ties 
her to Mr. Foster so that she may be free 
to find in another marriage that happiness 
which has been denied to herin her 
present union with Mr. Foster for the last 
decade and more. 

Having thus placed all the relevant 
facts of the casein their true perspective 
I will now proceed to decide seriatim 
the issues I have framed in these two 
connected suits. 

Issue No. 1—It is not necessary to dis- 
cuss this issue atlength in view of Mrs. 
Foster's own admission. My finding on this 
issue is that Mrs. Foster has committed 


adultery with the co respondent Mr. O. EL. ` 


Lewis. 

Issue No. 2.—The evidence on this issue 
falls under two heads. There is first the 
allegation that Mr. Foster committed adul- 
tery with Mrs. Pullin, and secondly there 
is the evidence that Mr. Foster had illi- 
cit connection with prostitutes. I will first 
discuss the evidence as to the alleged illicit 
intimacy between Mr. Foster and Mrs. 
Pullin. The principal witness to prove 
this allegation is P. W. No.5. Mr. Foster's 
own daughter, Phyllis, aged 19. I may at 
the outset state that I deeply mistrust the 
evidence of this witness. Her demeanour in 
the witness box impressed me very un- 
favourabiy. She is an out and cut partisan 
of her mother and bitterly hostile to her 


YG 


IN 


sd 


1936 
‘father. She started the story of her 
father's friendship with Mrs. Pullin when 
shemade her report at Police Station, 
Hazratganj, against her own father. That 
report was the outcome of temper and of 
her desire to be even with her father for 
beating her. When her mother subsequently 
came to know of this report at Police Station, 
‘Hazratganj, she readily and foolishly be- 
lieved the story of her husband's illicit 
intimacy with Mrs. Pullin to which her 
own daughter had given currency, and 
‘ultimately she even persuaded her daughter 
to give evidence on her behalf in support 
of this story of alleged illicit connection 
between Mr. Foster and Mrz. Pullin. The 
story told by Phyllis in the wituess-box 
is inherently absurd and unbelievable. 
Her father and her sisters and Phyllis 
herself all occupied one bedroom in the 
house in Newal Kishore Road in which Mr. 
and Mrs. Pullin lived. Such a bedroom is 
hardly a suitable or likely place for Mr. 
Foster to commit adultery with Mrs. Pullin. 
Phyllis has deposed that on January 11, 
1935, a day before she was beaten and 
left Mrs. Pullin’s house to go and stay 
with her friend Mrs. Hicks, she returned 
from a ‘the dansant at about 8 P.M. and 
found Mrs. Pullin lying covered up with 
a blanket in the bed of her father while 
her father was standing near the bed. 
She said that she was shocked at the 
sight, but she raised no alarm, and never 
- complained to Mr. Pullin about his wife's 
misconduct and never wrote to her own 
mother about the incident. In my opinion the 
story told by Phyllis against her father is 
utterly incredible. The facts speak for them- 
Selves, Res ipsa Loquitur. I find it impos- 
sible to believe that Mr. Foster who shared 
one bed room with his grown-up daughters 
would commit adultery with Mrs. Pullin 
with open doors and with Mr. Pullin 
sitting downstairs in his own room and 
with the risk of his own children and 
servants coming into the bed room at any 
time. The thing to my mind is incon: 
ceivable. Not only is the story told by 
Phyllis incredible on a priori grounds, 
but the conduct of Phyllis herself, thé 
author of this incredible story, aftershe had 
witnessed this alleged incident and the be- 
haviour of her father on that occasion is hard 
to explain on any rational ground. Mr. 
Foster is no saint, but the charge brought 
against him by his unnatural daughter in 
a fit of temper is, in my opinion, quite false. 
Mrs. Pullin has most emphatically denied 
on oath the accusation brought against her, 
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and I believe her testimony. Mr Pullin 
has also deposed that he saw nothing in 
the conduct of Mr. Foster towards Mrs. 
Pullin which could rouse his (Mr. Pullin's) 
suspicions or to which he could take ex- 
ception. Mr. Foster has also denied on 
oath the accusation made against him. 

And here I may mention the evidence 
of Mr. Cline, P. W. No. 1. This witness 
who is manager and accountant at Mrs. 
Barnes Teashop in Hazratganj seems to 
me to have a very powerful imagination 
and withal a very weak sense of truth 
and justice. Hefancied that Mrs. Pullin’s 
child resembled in appearance Mr. Foster's 
children and he promptly jumped to the 
conclusion that Mr. Foster was the father 
of Mrs. Pullin’s child, and believing im- 
plicitly in the creations of his own fancy 
he preceeded to chaff Mr. Foster and to rag 
him about the nice time he was having 
with Mre. Pullin. Mr. Foster, like the 
sensible man ofthe world that he is, did 
not deign to reply to Mr. Cline’s effusions, 
and his silence all the more confirmed 
Mr. Cline in tke truth of his own in- 
sinuations and innuendoes against his 
friend Mr. Foster. And upon the strength 
of this slender, nay visionary foundation, 
Mr. Cline has solemnly come into Court 
to depose on oath that he believed that 
Mr. Foster had illicit intimacy and sexual 
intercourse with Mrs. Pullin. Comment is 
superfluous. 

The only other ground for Mr. Cline's 
belief thet his friend Mr. Foster had 
illicit connection with Mrs. Pullin is that 
Mr. Foster used io call Mrs. Pullin by 
her Christian name Ada while Mrs. Pullin 
used to call Mr. Foster by his Christian: 
name Alfred. Both Mr. Foster and Mrs. 
Pullin have denied on oath the cor- 
rectness of this statement of Mr. Cline. 
But even if I were to believe Mr. Cline 
on this point, I cannot for a moment 
accept as legitimate and correst the in- 
ference that he has drawn from this 
alleged conduct of Mr. Foster and Mrs. 
Pullin. It is common knowledge that 
nowadays both in India as well as on the 
Continent of Europe and in England and 
inthe United States of America people of. 
both sexes, old and young, call one an- 
other by their Christian names if they 
happen to be on friendly terms, and no 
one ever thinks any the worse of them 
for such conduct. I therefore reject as 
frivolous and unfounded this suggestion of 
Mr. Cline. 

The suggestion that Mrs. Pullin along. 
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with her husband and child and sister 
went to live with Mr. Foster in the latters 
Government quarters because of her alleg- 
ed illicit intimacy with him is one easily 
made, and readily accepted by credulous 
and prurient and unclean minds. There 
is, however, not an iota of evidence on 
the record worth the name in support of 
this unworthy and mischievous suggestion. 
It is right, therefore, that, being un- 
founded, it should be definitely repelled. 

The evidence of the cook Chotai Lal 
Chamar (P. W. No. 3) is in my cpinion 
absolutely unreliable. The “omlette incident” 
if I may so phrase it, seems to me a 
distorted and exaggerated account of 
whatever may have actually happened. Tne 
learned Counsel for Mrs. Foster has him- 
self frankly conceded at the time of argu- 
ments that the charge of adultery with 
Mrs. Pullin against Mr. Foster has not 
been satisfactorily proved, and upon the 
evidence on the record, [have no hesita- 
tiun in coming to the conclusion that, the 
charge against Mr. Foster of having com- 
mitted adultery with Mrs. Pullin breaks 
down completely. 

I will now take up the second part of 
Issue No. 2 which relates to the charge 
against Mr. Foster of having visited 
brothels and of having had illicit connec- 
tion with prostitutes. The learned Counsel 
for Mr. Foster has strenuously argued that 
Mr. Cline is an utterly unreliable witness 
and if his evidence against Mrs. Pullin is 
held to be unworthy of belief, his story 
that he had a couple of prostitutes brought 
to his house for himself and his friend 
Mr. Foster should be rejected as equally 
worthless. 1 agree with Mr. Bahadurji, the 
learned Counsel for Mr. Foster that if 
the evidence of Mr. Cline stood by itself, 
I would not have given credence to the 
story of Mr. Cline that two prostitutes 
were brought to his house for the enjoy- 
ment of himself and Mr. Foster; but on 
this pcint the evidence of Mr. Cline is 
fully corroborated by the evidence of Mr. 
Price (P. W. No. 24, and it receives fur- 
ther corroboration from the testimony of 
Mr. Whalley. The evidence of Mr. Price 
and of Mr. Whalley has not been shaken 
in cross-examination and nothing has been 
elicited from either of these two witnesses 
which would tend to shake my belief in 
the substantial truth of the story told by 
them in their evidence. I therefore accept 
the testimony of these two witnesses and 
hold upon their evidence that Mr. Foster 
is proved to have committed adultery with 


165 10 


prostitutes in Lucknow. It has been faintly 
argued before me that neither Mr. Price 
nor Mr. Whalley nor Mr. Cline has deposed 
that they actually saw Mr. Foster commit- 
ting adultery with a prostitute, and that 
therefore the evidence of these witnesses 
merely raises a suspicion that Mr. Foster 
may have committed adultery, but does 
not go to prove that he actually did 
commit adultery with prostitutes. I reject 
this argument as frivolous. The Indian 
Evidence Act defines proof as follows :— 

“A fact is said to be proved when, after consider 
ing the matters before it, the Court either believes 
it to exist, or considers its existence se probable 
that a prudent man ought, under the circumstances 
ofthe particular case,to act upon the supposition 
that it exists.” 

Upon the evidence on the record, no 
prudent man can come to any other con- 
clusion but that Mr. Foster did commit 
adultery in Lucknow with prestitutes upon 
more than one occasion. l therefore de- 
cide Issue No. 2 in favour of Mrs. Foster 
and hold that Mr. Foster did commit 
adultery with prostutites, but he is not 
proved to have committed adultery with Mrs. 
Pullin. 


Issue No. 3.—Upon this issue there is 
only the evidence of Mr. and Mrs. Foster and 
I have no hesitation in accepting as correct 
the account given by Mrs. Foster because 
the admitted facts of the case speak 
eloquently in favour of her versicn as 
regards the conduct of her husband. After 
the dismissal of his divoree suitin 1927 
by Mr. Justice Pullan, Mr. Foster took 
no sieps to keep his wife under his roof. 
He has deposed that he thought that his 
wife was living with her father, but he 
never made any inquiries at any time 
from his father-in-law. He never sent 


any money to his wife during the last, 


8 or 9 years. It was his legal duty to have 
looked after his wife, but he was utterly 
indifferent as to what happened to her, 
He was equally indifferent as to what 
happened to his youngest child. He was 
the bread-winner of the family; he knew 
that his wife had not any money of her 
own, and vet he never gave a thought 
for the last 8 years as to how, where and 
by whom his wife and his youngest child 
were being fed and taken care of; but 
soon after a decree nisi had been passed in 
favour of his wife he filed his own petition 
for divorce claiming Rs. 5,000 as damages 
from the co-respondent and praying for the 


custody of his youngest child. The proved. 


and admitted conduct of Mr. Foster clearly 
goes to show that he deserted his wife ever 
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since 1927 and left her to fend for herself. 
Mrs. Foster has deposed ihat she tried to 
get reconciled with her Lusband but failed 
in the attempt, and in view of tLe avowed 
conduct of Mr. Foster I am inclined to 
believe her testimony on this point. Mr. 
Foster admits that he never made any 
aitempt after the dismissal of his suit in 1927 
to win back his wife. 

The learned Counsel for Mr. Foster has 
argued that Mrs. Foster cannot, in the 
present suit, raise the question of desertion 
by her husband because the finding of 
Mr. Justice Pullan in the former suits of 
1927 tothe effect that Mrs. Foster left her 
husband's house is against her, and that 
finding operates as res judicata. I have 
examined the records of the divorce suits 
of 1927 and I find that the issue of deser- 
tion was never raised in those suits, and 
when Mr. Justice Pullan wrote in his judg- 
ment that Mrs. Foster left her husband’s 
home, he was merely giving a narrative of 
evenis and was not giving any finding on 
any issue as to the desertion of one spouse 
by the other. J, therefore, overrule the 
legal plea raised by Mr. Bahadurji on 
behalf of Mr. Foster and hold that Mrs. 
Foster is not debarred by tke rule of res 
judicata from raising the question of her de- 
sertion by her husband in the present suits. 

Another legal plea raised by the learned 
Counsel for Mr. Foster is that “desertion” 
as defined in s. 3, cl. 9 of the Indian Divorce 
A2t (No. IV of 1869) has not been proved, 
and in support ot his contention he has 
cited the ruling reported in Fitzgerald v. 
Fitzgerald, L. R. 1 Probate p. 694 (1), in 
which it has been held that no one can 
desert who does not actually and wilfully 
bring to an end an existing state of cohabi- 
tation. The ruling in Fitzgerald's case (1), 
is in my opinion not applicable to the 
facts of the present case. In that case 
neither husband nor wife took any steps 
for the purpose of bringing about a recon- 
ciliation. In the present case I have the 


evidence of Mrs. J"oster, which I believe to. 


be true, that she tried herself as well as 
through others to bring about a reconcilia- 
tion and resumption of conjugal relations 
with her husband. In fact the evidence in 
1927 divorce proceedings goes to show that 
even after beating Holloway and driving 
him away from the Grand Hotel in Allah- 
abad Mr. Foster cohabited with his wife in 
that hotel, and resumed conjugal relations 
with her ag deposed to by her, but after 


(1) (1868) 1 Pro, 694; 38 L J Mat, 14; 19 L T 575: 17 
W R34. iii Aaa ; 
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his wife's suit as well as his own had been 
dismissed, he declined to get reconciled with 
his wife in spite of her efforts lo resume 
cohabitation with him. The present case, 
therefore fulfils the requirements of the 
delinition of “desertion” as given in the 
Indian Divorce Act. “Desertion’’ implies 
an abandonment against the will cf the 
person charging it. The evidence of 
Mrs. Foster and the previous history of the 
case satisiy me that Mrs. Foster was desert- 
ed by her husband against her will. 

The learned Counsel for, Mr. Foster has 
in this connection relied upon the ruling 
reported in Stevenson vV. Stevenson, L. k. 
(1911) Probate Division p. 191 (2). That deci- 
sion has no applicability to the facts of the 
present case. In that Case it was held that the 
fling and prosecution of a suit for judicial 
separation precluded the petitioner from 
successfully pleading that the period of 
desertion was running during the time that 
the suit was being maintained. In the 
present case Mrs. Foster's complaint is that 
it was after the disposal of the divorce 
suits of 1927 that her husband deserted her 
against her wish, and more than 8 years 
have elapsed since then. In Stevenson s 
case (2), atthe date of the wife's petition 
for divorce there had not been desertion for 
2 years such as is required by the statute, 
and this fact was noted in his Judgment by 
the Master of the Rolls, Cozens Hardy, M. Rọ ` 
in delivering the judgment of the Court of 
Appeal. 

Another case relied upon by the learned 
Counsel for Mr. Foster is that of Hill v. 
Hill, I. L. R. 47 Bom. p. 657 (3), decided 
by Mr. Justice Marten. Jn that case it was 
held that the desertion required to be proved 
under s. 10 of the Indian Divorce Act must 
be desertion within the meaning of s. 3 
(9) of that Act, viz., a wilful abstention by 
the husband against the wisn of the wife. L 
accept as correct the enunciation of the law 
on the subject as luid down in this ruling, 
and I hold that Mrs. Foster has satistied tne 
requirements of the law on this point. 

Tne same view cf the law was laid down 
by Sanderson, O. J. in De Ste Croix v. De 
Ste Croix, Il. L. R.44 Cal. p. 1091 (4) in which 
it was held that where both husband and 
wife assented to living separately there was. 
no question of desertion. In the present 
case, however, the wife did not consent of 
her own free will tolive separate from her 

(2) (1911; Pro, Div. 191; 80 LJ P 137; 105 L. T 183; 
27 T L R 547. 

(3) 47 B 657; 73 Ind, Cas, 301; 25 Bom. L R289; AL 
R 1923 Bom. 284, 

(4) 44 U 109]; 44 Ind, Cas. 447; 21 C W N71. 
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husband, and that makes a fundamental 
distinction between the present case and 
the case of the Caleutta High Court cited 
above which has been relied upon by the 
learned Counsel for Mr. Foster. In this 
Calcutta case there was no suggestion even 
that the wife ever asked that marital inter- 
course should be resumed, whereas in the 
present case there is the evidence of Mr. 
Foster that she herself tried to get reconcil- 
ed with her husband and also asked the 
heip of others to bring about a reconcilia- 
tion. 


Another case relied upon by the learned 
Counsel for Mr. Foster is that reported in 
Fowle v. Fowle, 1. L. R. 4.Cal. p. 260 (5). 
In this case it was held that desertion under 
the Indian Divorce Act implied an abandon- 
ment against the wish of the person charg- 
ing it, and that a wife was bcund when 
seeking to prove desertion to give evidence 
of conduct on her part showing unmistake- 
ably that.such desertion was against her 
will. The evidence of Mis. Foster satisfies 
me that she did her best to get reconciled 
with her husband. Her evidence on this 
point stands unshaken in cross examina- 
tion. Surely, if there was no truth in the 
sworn testimony of Mrs. Foster that 
she asked Mr. Palmer and Mr. Jackson 
to help her to win back her husband, 
Mr. Foster could have easily given the 
lie direct to it in his evidence in Court and 
categorically stated on oath that neither 
Mr. Jackson nor Mr. Palmer had ever 
approached him about ‘this matter. Mr. 
Foster, may have had some hesitation in 
producing Mr. Jackson as a witness on his 
own. behalf to contradict Mrs. Fosters story 
that she had sent Mr. Jackson to her hus- 
band to bring about a reconciliation be- 
tween them. There was nothing, however, 
to prevent Mr. Foster from expressly stating 
on oath that Mr. Jackson and Mr. Palmer 
never came tohim with any such message 
from Mrs. Foster; and had he deposed to 
that effect, I would have called upon Mr. 
Foster's Counsel to examine Mr. Jackson 
or mighthave examined Mr. Jackson my- 
self as a Court witness to elucidate the 
truth of the matter. As matcers stand, 
however, the evidence of Mrs. Foster on this 
point remains unrebutted and uncontradict- 
ed and unshaken in cross-examination and 
commands the assent of my intellect. 


For the reasons given above I decide. 


Issue No, 3 in favour of Mrs. Foster and 
nold that Mr. Foster deserted his wife ever 


(5) 4 O 260, 
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since the dismissal of the divorce suits of 
1927. 
Issues Nos. 4 and 5.—Thes3 two issues 
may be taken together. Issue No. 4 relates 
to the alleged connivance by Mr. Foster of 
his wife's adultery with ihe co-respondent 
Mr. ©. H. Lewis. In the very nature of 
things in most cases there can be no direct 
evidence of connivance.on the part of a 
husband of his wife’s adultery with another 
man. Mr. Foster has deposed that he 
came to know of his wife's adultery with the 
co-respondent when he got hold of the letter 
Ex. 3, written by his wife to Phyllis in 
which she gave her address as “Ojo O. H. 
Lewis, 9, Royd Street, Calcutta.” Now it is 
common ground that Phyllis left the house 
of Mrs. Pullin after she had been beaten by 
her father on January 12, 1935. Mrs. 


Pullin (D. W. No. 1) has deposed that ` 


Dorothy took a box containing the clothes 
of her sister Phyllis the next day to 
the house of Mrs. Hicks. Now it is 
suggested cn behalf of Mrs. Foster that 
before sending the box of Phyllis’s clothes 
to the house of Mrs. Hicks, Mr. Foster 
examined its contents and discovered 
amongst other letters the letter, Ex. 3, which 
told him that his wife was living as the mis- 
tress of the co-respondent in Calcutta. Mr. 
Foster bas, however, stated that he dis- 
covered this letter along with others in a 
box belonging to his daughter Phyllis in 
October 1935. Mr. Foster has not explained 
what induced him all of a sudden to 
examine the box of Phyllis in October 1935. 
No quesiion was pub in examination-in- 
chief to Mr. Foster to explain how when 
he had already sent the box containing 
Phyllis’ clothes to the house of Mrs. Hicks 
another box of hers was left behind. There 
is no satisfactory explanation forthcoming 
as to why this second box of ctothes (if in 
fact Phyllis did have two boxes of clothes) 
was not sent to Phyllis along with the 
first boxof clothes which Dorothy took to 
her at the house of Mrs. Hicks. It was only 
when the cress-examination of Mr. Foster 
was over that his learned Counsel realised the 
necessity for his client to furnish some 
explanaticn as to how Phyllis’s box of clothes 
aiter it had been taken to Mrs. Hick’s house 
in January 1935, still remained in Mrs. 
Pullin’s house in October 1935 for Mr. 
Foster to rummage through it and discover 
amongst other letters the incriminating 
letter “Jin. 3, and so at the request of 
Bahadurji, I esked Mr. Foster to explain 
the conundrum and then he came out with 
the lame explanation that his daughter 


` 
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Phyllis had. another box of old clothes which 
had not been sent to Ler in January 1935. 
1 unhesitatingly reject this examination as 
totally false. Ihave no doubt in my mind, 
having regard to all the proved facts and 
Circumstances of this case, that as early 
as January, 1935, if not earlier, Mr. Foster 
knew that his wife was inthe keeping of the 
co-respondent Mr. Lewis. Mr. Foster’s eyes 
were opened then, and yet he took no sieps 
against his wife, and he only filed his petition 
for divorce a year later, on January 13, 1936. 
He was served with anotice of his wife's 
petition for divorce on May 4, 19:5, but 
he was apparently quite indifferent as to 
what happened init. He has filed an affi- 
davit tothe effect that he was busy with 
Government work during the first week of 
May 1935. but that could not have prevent- 
ed him from sending an urgent wire to the 
Court praying for an adjournment and stat- 
ing that he had proof of his wife's adultery. 
Such a wire would have forced the hands 
of the Court and resulted in the postpone- 
ment of the case till after the Chief Court 
vacation. 

lt has been suggested that originally Mr. 
Foster had no intention of contesting the 
petition of divorce filed by his wife provided 
Mrs. Pullin’s name was not dragged into 
the case. 1 do not know what germ of truth 
there may be in that suggestion, but in my 
opinion all the circumstances of the case 
point to a deliberate conniving of his wife's 
adultery on the part of Mr. Foster, and JI, 
therefore, decide Issue No. 4 in favour cf 
the petitioner Mrs. Foster and hold that 
Mr. Foster connived at the adultery of his 
wife with the co-respondent Mr. Lewis. 

I will now take up Issue No. 5 which is to 
the effect as to whether the conduct of Mr. 
Foster conduced to the alleged adultery of 
Mrs. Foster with the co-respondent Mr. 


Lewis. The facts of the case clearly. point 


to the conduct of Mr. Foster being tke in- 
direct cause of Mrs. Fosters downfall. Mr. 
Foster has deposed that he thought his 
wife and child were living in the house of 
his father-in-law in Abbott Road. Mr. Fos- 
ter, however, never once went to his father- 
in-law’s house to see if his wife and daugh- 
ter were there. He knew that his wife was 
penniless, and yet he never offered to give 
any monetary help to her to support her and 
his youngest child. He made no attempt 
to get his wife under his roof. Although 
he suspected on his own showing that Mrs. 
Hicks was leading his eldest daugther 
Phyllis astray, he made not the slightest 
attempt to rescueher from the alleged evil 
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influence of Mrs. Hicks. He has deposed 
ihat his youngest daughter Florence was 
being ill-treated by Mr. Gomes with whom 
Mr. Foster had left the child, yet he made 
no attempt to rescue the child from the 
custody of Mr. Gomes, nor did he make 
any inquiries as to how farthe allegations 
which he had heard that Mr. Gomes was ill- 
treating the child were true, but now after 
8 years, all of a sudden, his love for this 
daughter of his has burst into a white flame 
of desire to have the custody of this child 
in particular. This barefaced hypocrisy 
can deceive no one. All these circuinstances 
and inferences drawn from the proved facts 
of this case tend toconfirm my belief that 
the conduct of Mr. Foster has largely con- 
duced to the commission of his wife's 
adultery with the co-respondent. The learned 
Counsel for Mr, Foster has argued that 
the pleadings in this case on behalf of Mr. 
Foster are very vague and he has invited 
my attention to pages 342 and 343 of Rat- 
tigan’s Law of Divorce. He has also cited 
in support ofhis contention the ruling in 
King v. King, L. R. (1915) Probate Division 
p. 88 (6) in which Bargrave Deane, J. 
made the following observation : 

“In future I will grant no relief or assistance to 
any petitioner guilty of adultery unless in the 
petition the misconduct sought to be excused is ad- 
mitted, and in the prayer the discretion of the Court 
is specifically asked for. This will put the Court 
in the position cf knowing at the cutset what is the 
nature of the case it is going to deal with.” 

These observations are no doubt sound 
atid applicable to the facts of the present 
case. But it must be remembered that 
the petition of the wife for divorce in the 
present case was filed by Mr. Moti Lal 
Saxena long before Mr. Foster came on the 
scene and filed his counter-petition in 1936. 
As soon as Mr. Walford appeared on be- 
half of Mrs. Foster he made his client ad- 
mit her adultery with the co-respondent 
and thus saved Mr. Bahadurji, the learned 
Counsel for Mr. Foster, the trouble of ex- 
amining a numberof witnesses to prove 
the adultery of Mrs. Foster with Mr. Lewis. 
At that time Mr. Bahadurji made no griev- 
ance ofthis, nor did he complain about 
the vagueness of the pleadings nor thathis 
client was taken at disadvantage. 

In the second place pleadings in India 
are somewhat lax, and even their Lordships 
of the Privy Council make allowances for 
defective pleadings in Courts situate in 


British India. In the third place Mr. Fos- 


ter has been in no way prejudiced by Mrs, 


(6) (1915) P 88; 84 L J P 80; 112L T 1047; 59 § J 
334; 31 T L R 240, 
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Foster's frank admission of her adultery 
with Mr, Lewis. If anything this Court has 
been put in pcessession of the true fac's of 
the case at the outset, and the issues have 
been clarified. In fact, no finding on Issue 
No. 1, which was the principal issue in Mr. 
Foster's petition for divorce, became neces- 
sary after Mrs. Foster had admitted having 
committed adultery with Mr. Lewis. 

Tne facts of the case in Nugent v. Nugent, 
AIR 1934 All. p. 782 (7), were somewhat 
similar to those of the present case; and 
in that case Mr. Justice Young exercised 
his discretion in favour of the wife who 
admitted her adultery and granted her 
petition for divorce. 

For the reasons given above I overrule 
the objection of Mr. Bahadurji that the 
Pleadings on behalf of Mrs. Foster are 
vague and she should not be allowed to 
urge that Mr Foster connived at her adul- 
tery with Mr. Lewis or that Mr. Foster's 
conduct conduced to it. I may note here 
that at the time when issues were framed 
by me with the help and concurrence of 
Counsel of both parties, no objection was 
raised on behalf of Mr. Foster by his learn- 
ed Counsel Mr. Bahadurji that the issues 
framed by the Court did not arise out of 
the pleadings of the parties and no aver- 
ment was then made that the pleadings on 
behalf of Mrs. Foster were vague and inde- 
finite and needed further elucidation. Had 
any sucH objection been taken at that time 


I would have either examined Mrs. Foster, 


asa party or taken down the statement of 
her Counsel on the points that were alleged 
to require elucidation. As matters stand, 
I think the objection is futile and has been 
raised only to hinder justice and not to 
help the Court in the due administration of 
justice. My finding on Issue No.9 is that 
the conduct of Mr. Foster has undoubted- 
ly conduced to the commission of adultery 
by Mrs. Foster with Mr. Lewis. 

Issue No. 6.—This issue runs as follows : 

“Has the alleged adultery of Mis. Foster with Mr. 


0. H. Lewis revived the previous adultery with 
Mr. Gordon as averred in Suit No. 5 of 1927"? 


As I have held above that Mr. Foster 
connived at his wifes adultery with Mr. 
Lewis, this issue must be answered in the 
negativeand against Mr. Foster, for if the 
husband’s connivance of his wife's illicit 
intimacy with the co-respondent Mr. Lewis 
be held proved, the previous adultery with 
Mr. Gordon cannot bereyived. This pro- 
position of law is not seriously contested hy 
the learned Counsel for Mr. Foster. I ac- 


(7) ATR 1934 AU, 782; 151 Ind, Cas. 827; 7 R A 221. 


cordingly decide this issue in favour of Mrs. 
Fosler and hold that her adultery with Mr, 
C. H. Lewis has not revived the previous 
adultery with Mr. Gordon as her husband 
connived at her adultery with the co-res- 


pondent. 

' Issue No. 7.—This issue relates to the 
damages claimed by Mr. Foster from Mr. 
Lewis. j 


Damages are awarded fór the injury done 
to the husband in alienating his wife's 
affections. In the present case L have held 
that the husband is himself responsible for 
his wife's misconduct and so is not entitled 
io claim damages or costs {see Cox v. Coz, 
L. R. (1906) Probate Division p. 267 (8)]. It 
has also been held that if a husband con- 
dones his wife's adultery with the co-res- 
pondent, he cannot claim damages from the 
latter [See Stocker v. Stocker, L. R. (1917) 
Probate p. 264 (9) and Bernstein v. Bernstein, 
L. R. (1893) Probate p. 292 (10)|. I, therefore, 
decide this issue in the negative and hold 
that Mr. Foster is not entitled to any 
damages’ from the co-respondent Mr. Lewis. 

Issue No. 8 is as follows: 

“To what relief is either petitioner entitled in 
the two suits ?” ; = 

It is clear from the findings given above 
that Mr. Fosteris entitled to no relief and 
his petition must stand dismissed. It has, 
however, been strenuously argued’ by the 
learned Counsel on behalf of Mr. Foster that 
Mrs. Foster's petition should also stand dis- 
missed and no discretion should be exer- 
cised by the Court in the circumstances 
of this case in her favour. I have given 
this matter my most careful consideration 
and have carefully studied the authorities 
on the subject and have, after mature con- 
sideration, come to the conclusion that 
Mrs. Foster’s petition for divorce should be 
granted. It has been held in Otway v. Otway, 
L. R. (1888) 13 P. D. p.141 (11) that speak- 
ing generally a guilty party cannot obtain 
relief by way of judicial. separation any 
more than she can obtain by way cf 
divorce. In this case Cotton, L. J., seems to 


have been of opinion that a relief should ` 


only be granted to an innocent petitioner 
coming into Court with clean hands. This 
principle, if acted upon would take away 
the statutory discretion conferred on the 
Court by s. 31l ofthe Divorce and Matri- 


7 (6) (1908) Pro, Div. 267; 75 L J P 75; 95 L T 546; 22 
7. 
4 (1917) Pro. Div. 204; 86 L J P 156; 117 L T £43; 
33(T L R 533. 
go (1893) Probate 292; 63 LJ P 3;6 R609; 69L T 
(11) (1888) 13 P D 141 57 L J P 84; 50 L T 153, 
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monial Causes Act of 1857. It has been 
held in Symons v. Symons, L. R. (1897) P. D. 
p. 167 (12) that the circumstances to be 
considered by the Court in exercising its 


- discretion under s. 3l of the Divorce and 


Matrimonial Acts of 1857 in granting a 
divorce toa wife who has been guilty of 
adultery include the case of the husband 
causing or conducing toher adultery by 
his own wilful neglect or misconduct. The 
principles laid down by the learned Presi- 
dent Sir F. H. Jeune in this case seem to 
me applicable to the facts of the case be- 
fore me. At the close of his judgment in 
this case the learned President observed 
as follows :— 

“On principle there appear to me to be strong rea- 
sons for holding that such wilful neglect or misconduct 
by a husband should constitute matters, possibly not 
always conclusive, but fit to be taken into considera- 
tion in exercising the discretion whethera divorce 
shall be granted against bim. To hold otherwise 
would be to allow him to profit by his own wrong.” 

In Apted v. Apted and bliss, L. R. (1930) 
P. D. p. 246 (13) it was held that tke dis- 
cretionary power ofthe Court to grant a 
decree of divorce to a petitioner guilty of 
adultery is aregulated discretion which it 
is the duty of the Court to reduce to method. 
In delivering the judgment cftke Court, 
Lord Merrivale, President, made the follow- 
ing weighty pronouncement: — 

‘Reviewing the cases in question as a whole, these 
principles appear: in every exercise of discretion 
the interest of the community at large in maintaining 
the sanctions of honest matrimony is a governing 
condition ; astrong affirmative case is necessary be- 
fore a Judge is justified under. the statutes in nega- 
tiving their conditional prohibition ; it is manifestly 
contrary to law that a judicial discretion infavour of 
a litigant guilty of misconduct in tbe matters in 
question should be exercised wherethat course would 
probably encourage immorality.” ; 


The conclusion of the matter seems to me 
that there are no longer any rigid rules as 
to the exercise of the discretion; all relevant 
facts are to be considered as well as the 
welfare of the parties themselves and the 
principles of morality. It has been ruled 
that if the wife’s adultery has been con- 
duced by the conduct of her husband, then 
she is entitled to ask the Court to exercise 


its discretion in her favour and to grant her 


a divorce. It has also been laid down that 
in the event of deliberate suppression by a 
petitioner the Court will be disinclined to 
give him or her the assistance that it might 
have given, had full disclosure been made 
at the outset. Subject to those guiding 
principles, the Court will naturally take a 
large and merciful view, considering the in- 
_ (12) (1897) P. D. 167; 66 L J P 81; 77 L T 149, 


(13) (1980) P. D. 246; 99 LJ P 73; 143 L T 353; 748 
J 338; 46 T L R456. 
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teresis of possible children who might 
otherwise be born out of wedlock, and 
the probability of one party to the proceed- 
ings marrying the third party involved if 
enabled to doso by being accorded free- 
dom from the marriage tie. Mr. Walford, 
the learned Counsel for Mrs. Foster, has 
informed the Court that his client has 
every intention of marrying Mr. ©. H. 
Lewis as soon as she gets her freedom, and 
I also believe that the co-respondent has 
every intention of regularising his relation- 
ship with the petitioner as soon as the 
latter is free to marry him. Were th; 
present suits for divorce to terminate in 
the same abortive manner as did the suits 
of 1927, both parties would goon sinning 
and public morality would be scandalised. 
Mrs. Foster is a comparatively young mun 
of 35 yearsof age and Mr. Foster also ap- 
pears to be on the right sideof foriy. It is 
better that each of them should be free to 
enler into another lawful union whieh 
might hoid out some promise of a modicum 
of happiness. They have yet to attain the 
years that bring in the philosophic mind, 
and in the meantime each may be allowed to 
play his or her part in this game of life. Tue 
Fosters shipwrecked their married life years 
ago, and in my opinion if is notin the inter- 
est of the state and of public morality to 
maintain any longer this hollow mockery of 
a marriage tie that exists between those 
two. To do so would necessarily result in 
compelling both parties to lead a life of 
open and shameless immorality with dis- 
astrous consequences on the minds of their 
growing children. 

For these and other cognate reasons 
which it is not necessary for me to gst forth 
at length in this judgment, I think it pro- 
per in the circumstances of this case and in 
the exercise of the discretion vested in me to 
grant the petitioner Mrs. Foster though 
guilty of adultery a decree nist for divorce. 
Ihave already held that the husband's 
petition should be dismissed. 

It now only remains for me to consider 
the question of costs. 

It has been held in Berinstein vy. Brn- 
stein, L. R. (1893) P. D. p. 292 (10) that the 
co-respondent would be entitled to costs if 
adultery of the wife is proved to have 
been connived at by the petitioning hus- 
band. It seems to me, however, looking to 
all the circumstances of the case, and the 
social status and the financial ecnditions 
of all parties concerned in the present 
litigation that the most equitable order as 
to costs in these two suits would be tò 
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direct that each party. should bear its 
own costs; and I order accordingly. 

The result is that Mr. Foster's petition is 
dismissed end Mrs. Foster's petition for 
divorce is granted. Parties will bear their 
own costs throughout. 





N. Petition dismissed. 
ALLAHABAD HIGH COURT 
Execution Be n Appeal No. 1011 

of 1934 


May 12, 1936 
HARRIES, J. 
PIYARE LAL—DECREE-HOLDER— 
APPELLANT 
: VETSUS 
HASAN AHMAD—JUDGMENT-DEBTOR— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r. 14—Usufructuary mortgage of property—Lease to 
mortgagor—Rent falling in arrears—Mortgagee 
getting rent decree—Property whether can be attach- 
ed and equity of redemption sold. 

A usufiuctuary mortgagee who has leased the 
property to the mortgagor vbiained a decree against 
the mortgagor for arrears of rent. The mortgagee 
applied to eject the judgment-debtcr and later sought 
to attach the equity of 1edemption and to have the 
same put up for sale: 

Heid, that the arrears of rent in respect of which 
the decree was passed represented in substance the 
usufruct of the mortgage property and that the dec- 
ree wasa decree which the mortgagee had obtained 
for the payment of money in satisfaction of a claim 
arising under the mortgage. That being so, he could 
not by reason of the provisions of O. XXXIV, r. 14, 

_Givil Procedure Code, attach: the property and put 
the same up for sale. Kadma Pasin v. Muhammad 
Ali (1), relied on. 

[Case-law reviewed. | _ 

Ex.S. 0. A. from the decision of the Dis- 
trict Judge, Saharanpur, dated February 
14, 1934. 

Mr. A. P. Pandey, for the Appellant. 

Mr. K. C. Mukherji, for the Respondent. 

Judgment.—This is a decree-holder's 
second appeal against an order of the lower 
Appellate Court reversing the order of 
the Court of first instance which dis- 
allowed the judgment-debtor’s objection. 
The facts of the case are brief and can 
be stated as follows: On November 3, 

1909, the judgment debtor effected a usu- 
fructuary mortgage of certain zemindari 
property in favour of the present decree- 
holder. On thesame date the mortgagee, 
now the decree-holder, leased the mort- 
gaged property to the mortgagor and at 
the same time the latter executed a 
kabuliyat by which he agreed to pay a 
certain rental for the property. The mort- 
gagor, now the judgment-debtor, fell into 
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arrears during the years 1334 to 13836-P, 
and on November 15, 1929, the mortgagee, 
now the decree-holder, obtained a decree 
for the arrears of rent. On February 3, 
1930, he applied to eject the judgment- 
debtor and later sought to attach the judg- 
ment-debtor’s equity of redemption and to 
have the same put up forsale. The judg- 
ment-debtor objected, but this objection 
was disallowed by the Court of first instance. 
On appeal the lower Appellate Court revers- 
ed the order of the Court of first instance 
and allowed the judgment-debtor’s objection 
holding that the decree-holder was barred 
from seeking the sale of the judgment- 
debtor's equity of redemption by reason of 
the provisions of O. XXXIV, r. 14, Civil 
Procedure Code. The learned District Judge 
has relied upon the case in Kadma Pasin 
v. Muhammad Ali (1). In that case the 
property comprised in a usufructuary mort- 
gage consisted of (1) a fixed rate holding 
and (2) aright to receive certain offerings 
at a temple. 

Iuasmuch, however, as the mortgagee 
wasa Muhammadan, a subsequent agree- 
ment was entered into between the parties 
whereby the mortgagor bound herself to 
pay annually a fixed sum of money in lieu 
of the offerings, and also, in case of default, 
to pay interest thereon. Default having 
been made, the mortgagee sued on this 
agreement and obtained a decree for money 
against the mortgagor. In execution of this 
decree he attached the mortgaged property 
and sought to have it sold. Upon objec- 
tion by the mortgagor judgment-debtor, a 
Bench of this Court held that the mortgagee 
could not bring the mortgaged property to 
sale in execution of the decree, as the claim 
under the subsequent agreement was one 
arising under the original contract of mort- 
gage within the meaning of O. XXXIV, 
r, 14, Civil Procedure Code. In the case 
before me the findings of fact are not 
clearly stated, but it would appear that the 
mortgagee leased the whole of the mort- 
gaged property to the mortgagor and that 
the kabuliyat executed by the latter was 
in respect of the whole property 
mortgaged. It has been argued that the 
kabuliyat must refer to only part of the 
property namely sir land because it is 
stated in the judgment of the learned Dis- 
trict Judge that ‘it is admitted that by 
operation of law appellant became an ex- 
proprietary tenant of the land in dispute.’ 
The findings of fact of the lower Appellate 

(1) 41 A399; AIR 1919 All, 435; 50 Ind. Cas, 184; 
17 ALJ 481. 
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Court have not been challenged and I am 
bound to hold that the judgment means 
that the whole of the property mortgaged 
was leased to the mortgagor and that the 
` kabultyat refers tothe whole property. In 
my judgment this case is concluded by the 
case in Kadma Pasin v. Muhammad Ali (1), 
to which I have referred. It has been 
strenuously argued by Mr. Pandey that the 
present case can be distinguished from the 
Bench decision upon the facts, but in my 
view the law as laid down in Kadma Pasin 
v. Muhammad Ali (1), compels me to hold 
that the decree-holder in this case cannot 
proceed to sell the equity of redemption in 
execution of the decree which he has 
obtained for arrears of rent. In Kadma 
Pasin v. Muhammad Ali (1), Piggott, J. 
observed at p. 405* 

“Tt must be remembered that there has been an 
alteration in the law since .the provisions of 
O. XXXIV, r. 14 of the present Civil Procedure 
Code ¿Act V of 1908) were substituted for those 
of s. 99, Transfer cf Property (Act IV of 1682). 
lt is, therefore, of very little use to refer to rulings 
anterior in date to this change in the law. For 
instance there has been considerable controversy 
before us as to bearings on the present 
case of the principles laid down by learned 
Judges of this Gourt in two cases, one reported in 
Altaf Ali Khan v. Lalta Prasad (2), and the other 
in Chimman Lal v. Bahadur Singh (3). The former 
case is relied upon by the appellant and the latter 
by the respondent. lt seems sufficient to say that 
both these cases were decided at a time when 
the mortgagee could in no event have brought the 
mortgaged property to sale in execution of a decree 
for the ‘satisfaction of any claim, whether arising 
under the mortgage or not. The question which 
we have now to consider was, therefore, not present 
to the minds of the learned Judges who decided 
those two cases. They had to determine whether, 
under particular circumstances, the remedy by a 
particular mortgagee was or was not confined to 
a suit. for sale upon his mortgage and whether 
or not it was open to him, at least as an alterna- 
tive relief, to obtain a simple money decree, by 
way of arrears of rent or the like against his mort- 
gagor. No question could be raised under the law 
as it then stood as to the right of the mortgagee 
to execute such decree, when obtained, by attach- 
ment and sale of the mortgaged property.” 

After discussing certain other cases the 


learnéd Judge at p. 407* proceeds; 

“The provisions of the Transfer of Property Act, 
assume that a person in whose favour a contract of 
usufructuary mortgage has been entered into 
has either been putin possession of the mortgaged 
property or has not. In the latter event he would 
have a right to sue for his money under s. 68, 
cl. (0), Transfer of Property (Act 1V of 1882). In 
the former event it is presumed that he would be 
in full enjoyment of all his rights in respect of the 
usufruct of the mortgaged property. Difficulties 
muy arise, however,in upplyingthis principle where 
the mortgegur has entered into a subsidiary agree- 

(2) 19 A 496; A W N 1897, 128. 

(3) 23 A 338; A W N 1901, 95. 
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ment with the usufructuary mortgagee so that it 
may be said that the mortgagee is constructively 
in possession by virtue of his subsidiary contract 
with the mortgagor, but the latter is nevertheless 
withholding from the mortgagee the money which 
he had covenanted to pay. I think that this is a 
risk which a usufructuary mortgagee must be 
content torun when he chooses to enter into a 
transaction, the effect cf which is to replace tho 
mortgagor in actual possession over the mortgaged 
property, or any part of it. There is nothing in 
law to prevent the parties to a mortgage from 
entering into such an agreement. but the fact that 
the mortagagor has become liable for resson of 
such subsidiary contract to make certain paymen's 
to the mortgagee does not affect the consideration 
that the money so agreed to be paid represents 
the usufruct of the property to which the mortgagee 
was entitled by virtue of the possessory mortgags 
in his favour. Ifthe mortgagee chooses to enter 
into a contract of this nature and the mortgagor 
fails tu carry out his part of such contract, the 
remedy of the mortgagee is to obtain a simple 
money decree for the money due tohim. I think, 
however, that it would be doing violence both to 
the letter of O. XXXIV, r. 14, Civil Procedure Code, 
and to the principle on which that rule is based, 
to allow the mortgagee to take advantage of a 
decree of this nature in order to bring to sale the 
equity of redemption and deprive the mortgagor cf 
his rights to redeem the original mortgage. The 
Courts are bound to hold that the money in respect 
of which the decree was passed represents in sub- 
stance, the usufruct of the mortgaged, property, and 
that ths claim to it was a claim arising under the 
niortgage.” 


At p. 410*, Walsh, J. observes : 

“The point really cannot be better put than it is 
put in the learned Subordinate Judge's judgment 
where he seys: “It seems to me to be drawing an 
unjustifiably subtle distinction to say that the claim 
arose, not under the mortgage, but under the separate 
Bgreement, when that agreement was made as a 
direct consequence of the mortgage, and as a means 
of giving effect to the conditions of the mortgage.” 

In the present case the kabuliyat .was 
executed as a direct consequence of the 
mortgage and was ameansof giving effect 
to the conditions of the mortgage. With- 
out this subsequent lease and kabultyat the 
mortgagee would have remained in posses- 
sion ofthe property and would have taken 
ihe usufruct thereof. By the subsequent 
arrangement the mortgagor remained in 
possession and thus deprived the usu- 
fructuary mortgagee of the usufruct of 
the property. The subsequent arrange- 
ments gave the mortgagee a certain rent 
in lieu of the usufruct which the usu- 
fructuary mortgage standing by itself gave 
him a right to receive. The subsequent 
lease and kabuliyat were, in my view, made 
as a direct consequence of the mortgage 
and asameans of giving effect toit. The 
rent payable by the mortgagor iepresented 
in substance the usufruct of the mortgaged 
property and that being so any claim to 


*Pages of 41 A.—[Hd.] 
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such rent was a claim arising under the 
mortgage. 

Mr. Pandey Las strenuously ergued that 
the case before me is covered by two Bench 
decisions of this Court, 112., Chimman Lal v. 
Bahadur Singh (3), and Second Appeal 
No. 1112 of 1894, which is reported in a 
footnote to pages 341 to 345 of Chimman 
Lal v. Bahadur Singh (3). These cases 
were considered by the Bench which 
decided Kadma Pasin v. Muhammad Ali 
(1), to which I have referred. Piggott, J- 
points outthat since the decision of the 
two former cases the law has been changed 
and further that in neither case did the 
learned Judges have to consider whether 
or not the mortgagee could, in tbe circumst- 
ances existing in Kadma Pasin yv. Muhammad 
Alt (1), and inthe present case execute 
his decree by selling the mortgagor's equity 
of redemption. In my view sitting as a 
single Judge, 1 am bound by the latter 
decision in Kadma Fasin v. Muhammad 
Alt (1), and, therefore, I hold that the 
alrears of rent in respect of which the 
decree was passed represented in substance 
ibe usufruct of the mortgage property and 
that the decree was a decree which the 
mortgagee had obtained for the payment 
of money in satisfaction of a claim arising 
under the mortgage. That being sa, he 
could not by reston cf ihe puiovisions of 
O. XXXIV,1.14 attach the property and 
put the same up for sale. In my view the 
lower Appellate Courh came io a right 
conclusion in this case and consequently 
I` .dismiss this appeal with. costs. A 
number of conflicting decisions of other 
Courts have been cited to me and this 
appears to be a case in which leave to 
appeal under the Letters Patent should be 
granted. Leave to appeal is accordingly 
granted, 

D. Appeal dismissed. 
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OUDH CHIEF COURT 
Second Rent Appeal No. 2 of 1934 
September 30, 1936 

Srivastava, A. C.J. AND ZIA-UL-HASAN, J. 
BHEO RATAN SINGH~Ptaintirp— 
APPELLANT 
; versus 
JAGANNATH AND CTHERS—DEFENDANTS 

. — RESPONDENTS 
Evidence Act (I of 1572), s. 68, proviso~-Registered 


mortgoge-deed—Hizecutant not denying execution 
Mortgage~deed, whether requires legal proof, 


Where the mortgage-deed ig a registered docu» 
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ment and its execution is not denied by the executant 
it cannot be said that the mortgage-deed was. 
not legally proved and it is not necessary to call the 
attesting witnesses to prove it. 

€. R.A. against tLe decree of the District 
Judge, Fyzabad, dated October 6, 1933, 
modifying that ofthe Assistant Collector, 
First Class, Fyzabad, dated November (9 ?) 
10, 1932. ; 

Mr. Hyder Husain, for the Appellant. 

Mr. K.P. Srivastava, for the Respond- 
ents. 


Judgment.—This is a second appeal 
against a decree of the learned District 
Judge of Fyzabad who modified a decree 
of an Assistant Collector of the First 
Class in a suit brought by the appellant 
for recovery of arrears of rent for 1336 
to 1839 Fasli in respect of certain birt 
land. The defendants Nos. 1 to 7 were 
the birt holders and the rest of the de- 
fendants were mortgagees of the birt 
holders. One of the pleas raised by tke 
birt holders was that as the plaintiff-ap- 
pellant had made a mortgage ofthe rent 
recoverable by him from them (the answer- 
ing Cefendants) in favour of one Bande 
Raza Le was not entitled to sue and they 
also pleaded payment of rent to Bande 
Raza for the years in suit. 

The learned Assistant Collector dismiss- 
ed ike suit holding that as the plaintiff 
had mortgaged the rent to Bande Raza; 
he was not entitled io bring the suit. The 
plaintif appealed to the District Judge 
who held that though the plaintiff was 
not entitled to sue for the rent for 1336 
to 1338 Fasli, whenthe mortgage subsist- 
ed, he was entitled to sue for the rent 
for 1339 Fasli as ithad been proved that 
the mortgage was redeemed before 1339 
Fasli in April 1932. He accordingly gave 
the appellant a decree for Rs. 46-12-9 with 
proportionate costs. Against this decree 
the present appeal was filed by the plaintiff: 

The two main pleas taken in the grounds 
of appeal were:— 

(1) that the Ccurts below were wrong 
in holding that the plaintiff was not entitled 
to the arrears of rent for 1335 to 1338 
Fasli and E 

(2) that the Court below erredin holding 
that the mortgage-deed execvted in fayour 
of Bande Raza was not of immovable pro- 
perty and that as such it need not kave. 
been proved by the evidence of aAttesting - 
witnesses. TERN 

The appeal came -on for hearing before 
one-of us and as the question of the legal 
proof of the mortgage in favour of Bande 
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Raza was raised and as no authority was 
cited on the question whether or not a 
mortgage of rent of immovable property 
came under the provisions of s. 68 of the 
Indian Evidence Act, the case was referred 
toa Division Bench unders. 14 (2) of the 
Oudh Courts Act. It has been pointed 
oul to us now that no question of the legal 
proof of the mortgage-deed actually arises 
in the case as the defendants filed a 
certified copy of the mortgage-deed and the 
original was produced by the plaintiff 
himself. The fact that the plaintiff did 
produce the original of the mortgage-deed 
is not denied and this being so it is 
clear that in these circumstances the de- 
fendants need not have called attesting 
witnesses of the deed to prove it. The 
proviso to 8.68 of the Indian Evidence 
Act introduced by Act XXXI of 1926 runs 
as follows:— 

“Provided that it shall not be necessary to call 
an attesting witness in proof of the execution of 
any document, not being a will, which has been 
registered in accordance with the provisions of the 
Indian Registration Act, 1908, unless its execution 
by the person by whom it purports to have been 
executed is specifically denied,” 

The mortgage-deed in question is a 
registered document and its execution is 
not denied by the plaintiff-appellant who 
executed it. It cannot, therefore, be said 
that the moritgage-deed was not legally 
proved. 

Now remains the question whether the 
plaintiff is entitled to arrears of rent for 
1336 to 1338 Fasli. It is admitted that 
the mortgage in favour of Bande Raza 
subsisted in those years and we think the 
lower Courts were right in holding that 
the plaintiff had no right to sue for arrears 
for those years irrespective of whether or 
not the mortgagee recovered the rent for 
those years from the defendants. 

The appealhas no force and is dismissed 
with costs. The cross-objection was not 
pressed and it is also dismissed with costs. 

D. Appeal dismissed, 





MADRAS HIGH COURT 
Civil Appeal No. 72 of 1933 
October 21, 1935 
MADHAVAN Nair AND STONE, JJ. 
T.S. KRISHNAMOORTHI AYYAR— 
APPELLANT 
versus 
SPECIAL DEPUTY COLLECTOR 
or LAND ACQUISITION, KUMBAKONAM 
— RESPONDENT 

Land Acquisition Act (I of 1894), ss. 49, proviso 2, 


54—“ Court", is special Court appointed under Act— 
Decision on reference by Collector under s. 49, whether 
appealable under s. 54. seo 

Under proviso 2, tos. 49, Land Acquisition | Act, 
the reference by the Collector is to “ the Court , and 
“ the Court” in question means the Court appointed 
under the Land Acquisition Act, and can conveniente 
ly be referred to as the Land Acquisition Court. (p. 
406, col. 2.] 

The decision of the Court referred to under-s. 49, 
proviso 2, Land Acquisition Act, on reference made to 
it by the Collector is clearly not an award and it isa 
decision ofa Court specially constituted under statu- 
tory authority and unless from that decision the 
right to appeal is given, no right to appeal Hes, [p 
407, col. 2,] 

[Case-law referred to.] 

C. A. against an order of the Sub-Judge, 
Kumbakonam, dated August 18, 1932. 

Mr. K. Sankara Sastri, for the Appel- 
lant. 

The Government Pleader, for the Res- 
pondent. 

Madhavan Nair, J—I agree in up- 
holding the preliminary objection raised 
by the Government Pleader on the short 
ground on which my learned brother has 
upheld it. But I should like to make a 
few remarks about the decisions in Secre- 
tary of State v. Narayanaswami Chettiar 
(1), Ramchandra Rao vV. Ramchandra Rao 
(2), Rajagopala Chettiar v. Hindu Religious 
Endowments Board (3) and Maung Ba Thaw 
v. Ma Pin (4), least my silence should be 
misunderstood as meaning that I think 
that my remarks in the Full Bench deci- 
sion in fajagopala Chetiiar v. Hindu Keli- 
gious Endowments Board (3), regarding 
Secretary of State v. Narayanaswami 
Chettiar (1)and Ramchandra Rao v. Ram- 
chandra Rao (2), require revision. 

In Secretary of State v. Narayana- 
swami Chettiar (1), the decision strongly re- 
lied on by the respondent, Ramesam, Ja, 
held that decision other than awards passed 
by Courts in disputes under the Land 
Acquisition Act are decrees, and as such, 
appealable asthough they were decrees. 
The learned Judge came to this conclusion 
because of the amendment of ss. 26 and 54, 
Land Acquisition Act, by Act X of 1921 
and the decision of the Privy Council in 

(1) 55 M391; 138 Ind. Cas. 126; A IR 1932 Mad. 
55: (1931) M W N 1266; 35 L W 831; Ind. Rul, (1932) 
Mad. 572. 

(2) 45 M 320; 67 Ind. Cas. 403; AIR 1922 PG 89; 
49 [A 129; 30 ML T154;25;CWWN 718;33 CL J 
545; 16 LW 1; (4922) M W N 309; 29 A L J 681; 43 M 
LJ 78; 24 Bom, L R 963 (PO. 

(3) 57 M 271; 117 Ind. Cas, 614; A IR 193: Mad. 
103; 66M L J 43; (1933) MW N 1835; 39 LD W 4; 6 It 
M 362 (F B). ees 

(4) 12 R 194; 148 Iad. Oas. 1 A [R193:PC bl; 
6l IA 158; 11 O W N 418; 33 L W 4183; 33 OW N 
449; (1934) AL J 338; 66 MLJ 404; 36 Bon. L R 
427. (1931) M W N 284; 6 R P C114 ŒQ). 
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Ramchandra Raov. Ramchandra Rao (2. 
The Jearncd Counsel bas net, before us, 
sought to justify the first ground for the 
eonclusien. As regards the decision of the 
Privy Council in Ramchandra Rao v. 
Ramchandra Rao (2), I expressed the view 
that : 

“their Lordships in that case were dealing with the 
finality of the High Court's decree for the purposes 
of res judicata and were not directly concerned about 
the appealability of the order passed by the District 


Court Wr 
and that that decision 

“does not support the argument that an adjudication 
on an application stands on the same footing as an 
adjudication in a suit for the purposes of the defini- 
tion of a deeree undet the Code.” 


Iam still of the same opinion. I also 
think that the decision in Maung Ba Thaw 
v. Ma Pin (4), doesnot affect the opinion 
that Ihave expressed in the Full Bench 
for in the case first mentioned their 
Lordships of the Privy Council were con- 
cerned not with the question of the ap- 
pealability of an order to the High Court, 
for the order in that case which was one 
under the Insolvency Act was appealable 
to the High Court, but with the question 
whether an appeal lay to the Privy Council, 
and their Lordships held that an appeal 
from a decision of the High Court lies to 
the Privy Council under and subject to the 
Code of Civil Procedure (obviously mean- 
ing ss. 109 and 110, Civil Procedure Code); 
and in holding so, their Lordsbips followed 
Secretary of State v. Chellikant Rama Rao 
(5), in which, as stated by them, their Lord- 
ships held : 

“When seach aright of appeal is given to one of the 
ordinary Courts of the country, the procedure, orders 
and decrees of that Court will be governed by the ordi- 
nary rules ofthe Civil Procedure Code.” 

(The reference here is obviously to 
ss. 109 and 110, Civil Procedure Code). The 
remarks in Secretary of State v. Chelikani 
Rama Fao (5), clearly relate to the appeal- 
ability tothe High Court of an order pass- 
ed by the District Court, the latter order 
being appealable to the High Court under 
the ordinary rules of the Civil Procedure 
Code. (The Code applicable in that case 
was Act XIV of 1882). This appears to be 
clear from the fact that their Lordships 
in Secretary of State v. Chelikanit Rama 
Rao (5), accept as correct the Full Bench 
decisionin Venkataswami v. Narayanarat- 
nam (6). Similarly with reference to the 
order of the High Court soughtto be appeal- 


(5) 39 M 617; 35 Ind. Cas. 902: A I R 1918 P C 21; 43 
JA 199; 31M LJ 394; 20G WN 1311;(1916)2M W 
N 994: 14 ALJ1114; 200MLT 435; 4L W486; 18 
Bom. L R 1007; 25 OL J 69(P O). 

(6) 11 M 301. 


ed against the Privy Council, their Lordships 
say in Maung BaThawv.Ma Pin (4), that 
that order will also be subject to the rules 
of the Civil Procedure Code, obviously 
meaning ss. 109 and 110, Civil Prccedure 
Code. I do not think that on tke point 
under consideration the decision in Maung 
Ba Thaw v. Ma Pin (4), affects my inter- 
pretation of the Privy Council decision in 
Ramchandra Rao v. Ramchandra Rao (2). 
The appeal is dismissed with costs. 


Stone, J.—This is an appeal from the 
Land Acquisition Court presided over by 
the Special Judicial Officer appointed by the 
Local Government under the provisions of 
s. 3 (d), Land Acquisition Act. The Special 
Judicial Officer in question is the Subordi- 
nate Judge of Kumbakonam. The nature 
of the dispute is as to whether the acquisi- 
tion should be of the whole or only part of 
certain houses and grounds. It was raised 
by the person from whom the land was 
sought to be’ acquired, under the provisions 
of s. 49, second proviso, of the Land 
Acquisition Act. It should be noted that 
under that proviso the reference by the 
Collector is to “ihe Court,” and “the Court” 
in question means the Court appointed 
under the Land Acquisition Act and can 
conveniently he referred to as the Land 
Acquisition Court. The proceedings in 
question therefore took place in the Land 
Acquisition Court. The objections are 
headed “In the Court of the Subordinate 
Judge of Kumbakonam.” The learned 
Government Pleader took a priliminary 
objection to the maintainability of this ap- 
peal on the ground that the decision 
arrived at was not an award and that the 
section of the Act under which the appeal 
was brought, that is to say, s. 54 only gives 
aright of appeal in the case of awards ; and 
he cited Giles Seddon v. Deputy Collector of 
Madras, 17 Ind. Cas. 117 (7), Sarat Chandra 
Ghose v. Secretary of State (8) and Mulraj 
Khatan v. Collector of Poona (9), which 
decide that, where the decision, 
is not an award, the resulting decision, and 
in particular a decision under s. 49, is not 
appealable. That line of cases proceeds 
according to the rule that in the ab- 
sence of special statutory authority there is 
no right of appeal, that under the Land 
Acquisition Act the special statutory autho- 
rity permitting appeals is limited to 


(7) 17 Ind Cas 117. 

(€) 46 C 861; 50 Ind. Cas, 732; A IR1919Cal. 86; 
23 O W N 378. 
(9) 15 Bom, L R 802; 21 Ind. Oas. 179. 
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awards, and that decisions under s. 49 are 
not awards. 

On the other hand, a considerable number 
of cases were cited of which Secretary of 
State v. Narayanaswawi Chettiar (1) is the 
most stressed, the other being Raghunath- 
das Harjirandas v. District Superinten- 
dent of Police, Nasik (10), Venkatareddi 
v. Adinarayana Rao (11), followed in 
40 L. W. 37 (Short Notes), Mahalinga 
Kudumban v. Seethanappa Mudaliar (12) 
and Parameswami Ayyangar v. Alamelu 
Nachier (13), which, it is urged, suggest 
that as a consequence of the Privy Council 
decision in Ramchandra Rao v. Ramchan- 
dra Rao (2), (which was relied upon in 
anolher Privy Council decision in Maung 
Ba Thaw v. Ma Pin (4), and the Privy 
Council decision in Secretary of State v. 
Chelikani Rama Rao (5), which approved 
of the Full Bench decision in Kamaraju v. 
Secretary of State (14), decisions other than 
awards passed by Courtsin disputes under 
the Land Acquisition Act are decrees, 
and as such, appealable as though they 
were decrees of ordinary Courts. On the 
other hand, the recent Full Bench decision 
in kajagopala Chettiar v. Hindu Religious 
Endowments Board (3), which was directly 
concerned with the right of appeal, if any, 
under the Hindu Religious Endowments 
Act, has doubted the decision in Secretary 
of State v. Narayanaswami Chettiar (1), and 
has explained the apparent change intro- 
duced by Ramchandra Rao v. Ramchandra 
Rao (2), in a way that suggests thai thate 
change is only apparent and not real, 
turning asit does upon the fact that what 
was there held to operate as res judicata 
was a disposalin appeal, and a decision 
“in appeal was, as the Civil Procedure Code 
then stood, a decree as defined by the 
Civil Procedure Code whether in asuit or not. 

The discussion of the above cases has 
resulted in a number of very nice points 
being argued, and we are much obliged to 
the learned Counsel for the help they 
have given usin the consideration of those 
Gases, which we should have deemed it 
our duty very carefully to have analysed, 
had it not appeared that this preliminary 


objection can be upheld on a much shorter 
00) 57 B 314; 144 Ind. Cas. 710; A IR 1933 Bom. 
187; 35 Bom. L R 276; 6RB 3. 
(11) 52 M 142; 119 Ind. Oas. 42; A I R 1929 Mad. 351; 
56 M LJ 357; 29 L W 343; Ind. Rul. (1929) Mad. 


874. 
(12) 55ML J 387; 115 Ind. Cas. 345; AIR 1929 
Mad. 223; (1929) M W N62; 29L W 237. 

(18) 49 M 954; 97 Ind. Cas. 836; 51ML J 299; AI 
p 1926 Mad. 986; (1926) M W N 981. 

(14) 11 M 309. 


and simpler point. In Mahant Bagavathi 
Das v. Sarangaraja Iyenger (15), it was 
decided bya Bench of this High Court 
that the Court, at least when it was consti- 
tuted by the appointment of a Special 
Judicial Officer under the provisions of 
8.3 (d), was a special Court, that is to say 
it was notan ordinary Civil Court but a 
Court established under the provisions of 
the Act. From which it follows, and it 
was there so decided, that no appeal lies 
from such a Court unless by statute the 
right to appeal is given. In this statute 
aright of appealis given in one class of 
cases, and inone class of cases only, that 
is to say, where the Court arrives at the 
decision that amounts to an award. As 
was pointed out by the Privy Council in 
Ramchandra Rao v. Ramchandra Rao (2); 
at p. 329% : 

“There are two perfectly separate and distinct 
forms of procedure contemplated by the Land Acqui- 
sition Act. The first is that necessary for fixing the 
amount of the compensation and this is described as 
being an award.” 

The present decision is clearly not an 
award and it appears tous that whatever 
you call it, it is a decision of a Court 
specially constituted under statutory autho- 
rity and unless from that decision the 
right toappealis given, no right to appeal 
lies. It might well be that it would 
be olherwise if the Courtin question were 
an ordinary Civil Court to which this 
matter, the matter in dispute—had been 
under powers conferred by the statute, 
referred for decision by the proper autho- 
rity. That, however, is not the scheme 
of the Act. The scheme of the Act con- 
templates that semetimes the Court shall 
be an ordinary Civil Court and sometimes 
a special Court specially constituted. In 
the latter case, except where the Court 
makesan award, the Act does not make 
any statutory provision for appeals from 
that Court. And on this short ground we 
are of the opinion that the objection 
succeeds. We desire, however, to observe 
that the result is unfaiisfactory in our 
opinion. Although it might well be in the 
contemplation of the legislature that pre- 
liminary points, such as those falling under 
s. 49, that is to say, those ihat are the 
subject-matter of this present appeal, 
should not be appealable, it is difficult to 
believe that it was ths intention of the 
legislature to prevent persons disputing 

(15) 33 L W 528; 135 Ind. Cas, 460; A I R 1931 Mad, 
586; 61 ML J 312; 54 M 722; (1931) M W N 290: Ind. 
Rul, (1932) Mad. 140. 


x 


Page of 45 M,.—[Ea.] 





- 408 


- a8 to title of the property, as might well 
be the case where an award having been 
made and money due under that award 
paid into Court, various claimants ceme 
forward claiming that money as theirs 
. and endeavouring to establish, in support 
. of that claim, title to the subject-matter 
in respect of which the compensation was 
“paid into Court, it is difficult to imagine 
that it was intended to shut out all such 
Claimants from all rights of appeal, where 
the Court in question was a Court specially 
. constituted and not an ordinary Oourt 
- though this result appears to follow when 
the Court is a special Court from which no 
appeal lies unless there be astatutory pro- 
. Vision to that effect. This, however, as was 
pointed out in Mahant Bagarathi Dass v. 
Sarangaraja Iyenger (15), may result in an 
anomaly, but one that can only be put 
-right bythe legislature if the legislature 
. thinks fit so to do. 

On this short point, therefore, we are of 
the opinion that the preliminary objection 
succeeds and the appeal is accordingly dis- 
. missed with costs. 
A./D. Appeal dismissed. 

CALCUTTA HIGH COURT 
Civil Appeal No. 28 of 1935 
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Companies Act (VII of 1913), ss. 55, 38, 40—Peti-, 


` tion for reduction of capital—Proof of loss of capi- 
tal—Necessity of—Persons entered on register as 
. share-holders~-Presumption—Whether can vote on 
resolution regarding reduction of capital of company. 
It is not always essential or necessary for the 
Court when a petition for reduction of capital is 
made, to satisfy itself that there hasbeen a reduc- 
tion of capital. The only serious question with 
which the Court is concerned is whether or not the 
company had duly passed its special resolution to the 
effect that the capital should be reduced. [p. 410, 
cols. 1 & 2.) 
But where a reduction of capital is based on the 
ground that capital has been lost or unrepregsnted 
_by available assets, if is always prudent to proceed 
on some evidence. Thatis asound procedure and 
one which ordinarily should be acted upon. Where, 
.in opposing the petition a person accepts the state. 
.mənt ofthe company that there had been a loss of 
capital as stated by the Managing Director, the 
Court should act upon the assumption that there is 
evidence of loss of, capital. [p. 410, col. 2; p. 411, col. 


1. 

Section 40, Companies Act, provides that the re- 
gister of members shall be prima factie evidence of 
‘any matters by this Act directed or authorised to be 
inserted therein. Where, therefore, the names of 
‘certain persons are foundon the register ag share- 
holders, itshould be taken for granted that these 
persons are qualified as share-holders and as long as 
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they remain on the register they are entitled to vcte 


‘onthe resolution for the reduction of capital of the 


company. [p. 41], col. 2.] 

Messrs. K. P. Khaitan end G. P. Kar, for 
the Appellant. 

Mr. S Chaudhury, for the Respondent. 


Costello, J—This matter comes before . 
us by way of appeal from an order made by 
Cunliffe, J., on March 18, 1935, whereby he 
refused with costs an application made on 
behalf of the Marwari Stores, Ltd., for per- 
mission to reduce the share capital of that 
company. The application was opposed by 
Gouri Shanker Goenka whois a share-holder 
of that company and the respondent in the 
present appeal. The Marwari Stores, Ltd., 
was originally incorporated as a private 
company on March 15, 1919, having a nomi- 
nal capital of Rupees two lacs divided into 
fifty shares of Rs. 4,000 each. On March 22, 
1921, by an extraordinary resolution, the 
capital of the company was increased by 
Rs, 3 lacs making a total capital of Rs. 5 
lacs represented by 5,000 shares of Rs. 100 
each. Shares of the value of Rs. two lacs 
were applied for and issued and a sum 
of Rs. 1,92,000 was paid up. Shares out of 


. the balance to the extent of Rs. 8,000 were 


forfeited. The present position, therefore, 
is this : that the paid up capital of the com- 
pany is Rs. 1,92,000. A sum of Rs. 4,000 
which hud been paidin respect of forfeited 
shares was transferred to the profit and loss 
account. The Articles of Association of the 
company contained the usual kind of pro- 
vision entitlingthe company to reduce its 
capital. The relevant article is -No. 43. It 
appears from the petition and from an affi- 
davit of Motilal Lath, whois described as 
a Managing Director of the Company, that 
up to March 31, 1920, the company made 
a profit of Rs. 10,026 odd, and up to 
March 31,1921, the profit was Rs. 10,105 
and some odd annas. a 
The present respondent became connect- 
ed with the company on April 6,1921. It 
appears that he was taken into the service 
of the company on or about that time. To- 
wards the end of the year 1921, thatis to 
say on November 30 of that year, the com- 
pany was converted into a public company 
and in the following year the present res- 
pondent Gouri Shanker Goenka became a 
share-holder in the company to the extent 
of 80shares. It appears from the years 1922 
to 1924 the company sustained a loss amount- 
ing to the sum of Rs. 1,10,000 and that is 
shown in the balance sheets for the years 
1922, 1923 and 1924. That fact-is stated in 
para. 8 of the petition on which the present 
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proceedings werefounded. It is also set out 
in that paragraph that the luss has ever 
since been carried forward. it is further 
stated that the company was not able to 
make any profit during the years 1923 and 
1924, but since 1925 the company has been 
‘making a profit. The amount of the loss 
has now been reduced to Rs. 96,00). The 
‘said sum of Rs. 96,000 was stated to be a 
‘loss and not tobe represented by any avail- 
able assets. In the year 1932 the respond- 
ent Gouri Shanker Goenka became a Direc- 
tor of the company. It appears that in 1933 
he was pariy to the passing of the draft 
balance sheet which was submitted at the 
Directors’ meeting. Actually from April 6, 
1921, the date on which the respondent join- 
‘ed the company down to August 4, 1934, he 
was functioning as the Assistant Manager 
.and, as such, he assisted in the preparation 
ofeach one ofthe accounts and must be 
taken to have known the contents of those 
accounts. On October 4, 1934, Gouri Shan- 
ker ceased tobe a Director of the company. 
‘At the end of October 1934, there was a 
transfer of certain shares which had been 
held by the Managing Director, Motilal 
Lath, to some of his relations and in Decem- 
ber of that year, Mr. P. D. Himatsingka 
and Mr. Baijnath Prasad Deora resigned 
from the Beard of the company and in their 
places, about a month later, two of Motilal 
Lath’s nominees, if they can properly be 
called his nominees, namely Mr. Bholaram 
Tibrewalla and Mr. Luxminarain Lath were 
appointed Directors of the company. On 
January-20, 1935, an ordinary general meet- 
ing of the company was held, accounts were 
passed, and at that meeting the present 
respondent was in attendance in his capa- 
city as a share-holder of the company. On 
the same day, namely on January 20, 1935, 
there was an extraordinary general meeting 
_at which a resolution was passed for the re- 

duction of the capital of the company. That 
appears from para. 9 of the petition set cut 
at p. 3 of the paper book. That paragraph 
reads as follows: 


“Under the provisions of s. 50, Companies Act, and 
in pursuance of the power contained in that behalf 
in the Articles of Association the company by spe- 
cial resolution of its share-holders duly passed and 
confirmed at extraordinary general meetings duly 
convened and held on January 20, 1935, and Febru- 
ary 4, 1935, respectively resolved: that the paid up 
capital ofthe Marwari Stores, Limited, be reduced 
from Rs. 1,92,000 divided into 1,920 Ordinary Shares 
of Rs. 100 each to Rs, 96,000 divided into 1,920 Ordi- 
nary Shares of Rs. 50 each and that such reduction 
be effected by cancellidg the paid up capital to the 
extent of Rs. 96,000 which had been lost and is not 
represented by available assets and by reducing this 
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nominal amount of all the shares. in-the company's 
paid up capital from Rs, 100 to Rg. 50 per share. 


It appears, therefore, that the resolution 
which was passed at the meeting on Janu- 
ary 20, 1935, was duly confirmed at the 
subsequent extraordinary general meeting 
held on February 4, 1935. A week later, 
namely on February 11, 1935, a petition for 
reduction of capital was admitted by 
Cunliffe, J. The petition had been verified on 
February 7, 1935. The March 11, 1935, was 
fixed as the date for hearing of the petition 
and directions were duly given for neces- 
sary advertisements. Those advertisements 
appeared in certain papers on February 20, 
1935, as directed by the Court. On March 6, 
1935, Gouri Shanker affirmed an affidavit 
in opposition tothe company's petition and 
on March 12, he put in a supplementary 
affidavit in opposition. On March 18, there 
was an affidavitin repiy by Motilal Lath on 
behalf of the company. Then finally, as 
I said at the outset, the matter came before 
the Court on March 18, 1935, when the ap- 
plication which the company was making 
was refused by Cunliffe, J. The company 
now comes before this Court asking that the 
order made by Cunliffe, J., ke set aside and 
the company be authorised to reduce their 
Capital in the manner asked for in their 
petition. 

The application of the company is oppos- 
ed by Gouri Shanker Goenka on two grounds, 
and Mr Chowdhury on behalf of the res- 
pondent says: (1) there was no evidence 
before the Court that there had been in 
fact any loss of capital as averred by the 
company, and (2) the resolution which pur- 
ported to have been passed on January 20, 
1935, and confirmed on February 4, 1935, was 
not valid in law by reason of the fact that 
certain persons who voted for the resolu ion 
were not duly qualified as share-holders so 
to vote orto vote at all. The respondent 
Goenka, so far as the second point is con- 
cerned, challenged the validity of the trans- 
fer of certain shates made by Motilal Lath 
during the month of October as I have 
already stated. The allegation made on 
behalf of Goenka was to the effect that al- 
though the names of these transferees ap- 
pear in the register of share-holders 
of the company, the entry in that register 
is not a proper or a genuine entry and 
the transfers could not have taken place at 
ihe time when they are alleged to take 
place, by reason of tne fact that Motilal 
was not in Calcutta on the dates which ap- 
pears on the transfers on October 30, the 
date on which the entries were made by 
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Motilal in the register of share-holders of 


the company. 

With regard to the first mentioned point, 

itis not at all certain that it is always g3- 
sential or necessary for the Court to satisfy 
itself in proceedings of this kind, that there 
has been a reduction of capital, The prin- 
cipleson which a Court ought to act ina 
matter of this description, were laid down 
by Lord Macnaghten in Poole v. National 
Bank of China, Ltd. (1),: at pp. 238-239*. 
The relevant passage in the judgment of his 
Lordship is this : 
: “Such being the views expressed in this House 
without any dissent or qualification, I was surpris- 
ed to hear it argued by the learned Counsel for 
the appellants that the Court has no jurisdiction 
to entertain a petition for the reduction of capital 
unless it be proved that the capital which the com- 
pany proposes to cancel ig lost or unrepresented by 
available assets. No doubt some countenance for 
that proposition may be found even in cases which 
have occurred since the decision of this House in 
British and American Trustees and Finance Corpo- 
ration v. Couper (2). In In re Barrow Hamatite 
Steel Co. (3), where the scheme proposed was obvi- 
ously unfair tothe preference share-holders and the 
petition was very properly dismissed, there are some 
expressions in the judgment of the learned Judge 
who decided the case which, taken apart from the 
context, may appear to support that contention, 
The decisicn of Buckley, J., in Inre Anglo-French 
Exploration Co. (4°, goes even further. His language, 
if correctly reported, seems to imply that because 
the Act of 1877 specified certain cases and declared 
that the power conferred by the Act of 1°67 ‘includes’ 
those specified, it is to be inferred that in all other 
cases the jurisdiction of the (out is excluded, If 
that is the meaning of what the learned Judge said, 
with all respect I am unable to agree with his view. 
The condition that gives jurisdiction is not proof 
of loss of capital or proof that capital is unrepre- 
sented by available assets, or that capital is in 
excess ofthe wants of the company. The jurisdic- 
tion arises whenever the company seeking reduc- 
pen has duly passed a special resolution to that 
effect.” 

Then his Lordships stated this: 

“In the present case creditors are not con- 
cerned atall. The reduction does not involve the 
dimination of any liability ia respect of unpaid capi- 
tal or the payment to any share-holder of any paid- 
up capital. The only questions, therefore, to be con- 
sidered are these: 1, Ought the Oourt to refuse its 
sanction to the reduction out of regard to the inter- 
ests of those members of the public who may be 
induced to take shares inthe company? and 2. Is 
the reduction fair and equitable as between the 
different classes of share-holders ?” 

It would appear from that passage in 
the judgment of Lord Macnaughten that 

(1) (1907) A O 229; 76 L J COh 458; 518J 513; 237 
L R 567; 14 Manson 218; 96 L T 889. 

(2) (1894) AC 399;63 LJ Ch. 425; 1 Manson 256; 
42 W R 652; 701 T 882. 

(3) (1909) 2 Ch. 816; 89 LJ Ch. 869; 83 L T 397; 16 
T L R569. 

(4) (1902) 2 Ch. 845; 71 LJ Ch. 800;18 T L R750; 
9 Manson 432; 51 W R8. 


*Pages of (1907) A. C.—[Ed.] 
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the only serious question with which 
the Courtis concerned is whether or not 
the company had duly passed its special 
resolution to the effect that the capital 
should be reduced. 

Since the decision in that case, however, 
there have been a number of other cases 
and upon one of them Mr. Chowdhury laid 
considerable stress as indicating that the 
Court ought to require proof that there has 
been in fact a loss of capital. The case to 
which I refer is the case of Caldwell v. 
Caldwell &Co., Paper Makers, Lid. (5) a 
resume of which appears inCaldwell v. 
Caldwell & Co. Paper Makers, Ltd. (5). The 
account of the case in the Weekly Notes is 


as follows: 

“Lord Parker of Waddington, after stating that 
the law in respect of reduction of capital, as 
stated in Poole v. National Bank of China, Ltd. (1), 
had not been altered by the Companies (Consolida- 
tion) Act, 1908, said that where the resolution was 
expressed to be founded upon loss of capital he 
understood that since the decision of the House of 
Lords the practice of the Courts in Scotland had 
been to dispense with proofof the facts referred 
to in the resolution, at any rate where there was 
no reason to suspect the bona fides of the parties, 
The practice of ths High Court of Justice in 
England had not been uniform. His own practice 
had been to insist on prima facie evidence of the 
existence of the state of facts referred to in the 
resolution. If no such prima facie evidence were 
forthecming, it might well be that the special re- 
Solution had been passed under the influence of some 
mistake or misrepresentation as to the true facts, and 
it would be unfair to the minority, if not also to 
tha majority of the share-holders, to confirm a reduc- 
tion voted under such circumstances, Further in- 
ability to produes some such evidence might well 
suggest want of bona fides in the matter. If capital 
not really lost or unrepresented by available assets 
were cancelled, it might be possible thereafter, by 
some adjustment of tha figures in the company’s 
balance sheet, to carry the amount so cancelled to 
profit and loss account, and so indirectly return 
paid-up capital to share-holders, thus affecting the 
rights of creditors. He still thought, therefore, that 
where ths reduction of capital was based on the 
ground that capital had been lost or was unrepresent- 
ed by available assets, it was, though not necessary, 
at any rate wise and prudent to insist on some 
evidence of ths fact.” 

I have no doubt that tha proposition that 
where a reduction of capital is based on 
the ground that capital has been lost or 
unrepresented by available assets, it is 
always prudent to proceed on some evidence. 
That is a sound procedure and one which 
ordinarily should be actel upon. In the 
present instance we are not, however, called 
on to lay duwn any general principle with 
regard to that particular point, because 
there is clear evidence that in the case of 
Marwari Stores, Lid., there had in fact been 
a loss of capital. I have already mentioned 


(5) (1916) S C (E L) 120; (1916) W N 70, 
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the nature of that loss. The evidence with 
regard to it is the definite statement in 
para. 8 of the company’s petition dated 
February 7, 1935, as verified by the solemn 
affirmation of Motilal. The averments 
contained in that paragraph are not dis- 
puted by Goenka. On the contrary in 
para. 3 of his own affidavit, dated March 6, 
1935, he says: 

“With referencé to para. 8 of the said petition I 
state that the amount of loss mentioned inthe said 
paragraph would have been very considerably re- 
duced had the Managing Director conducted the 
business of the company in a proper workmanlike 
manner,” 

It is clear, therefore, that Goenka was ac- 
cepting the statements that there had been 
a loss as stated by the Managing Director 
though he was saying that the loss 
was due to something done or some- 
thing not done by the Managing Director 
Motilal. We are of opinion, therefore, that 
the learned Judge in the Court below ought 
to have acted upon the assumption that 
there was evidence of loss of capital. With 
regard to the other point, on which the 
objector sought to .rely, viz. that the resolu- 
tion was not properly passed, his complaint 
is set out in para. 6 of the affidavit at 
p. 13 of the paper book, where he says: 

“The following are the transfers alleged to have 
been made by the said Motilal Lath to the persons 
hereinafter named who are his relatives as is men- 
tioned: (1) Bholaram Tibrewala, father-in-law of 
Motilal Lath; (2) Luxminarain Lath, cousin of Moti- 
lal Lath; 13) Nurmal Lath and (4) Hanumanbux 
Lath, nephews of Motilal Lath, employees of the 
company; (5) Hariram Khaitan, and (6) Jugalkishore 
Khaitan, cousins-in-law of Motilal Lath, and em- 
ployees of the company.” 

“That I state that on the respective dates the said 
Motilal Lath is alleged to have transferred the said 
shares, namely October 25 and 27, 1934, and on the 
date when he is alleged to have registered the said 
alleged transfers, namely October 30, 1934, the said 
Motilal Lath was not in Calcutta at all and could 
not have transferred the said shares in the manner 
alleged, nor could he have registrered the said trans- 
fer in the: books of the company on that date. 
The alleged deeds of transfer purporting to have 
been executed on October 25 and 27, 1934, by the 
sid Motilal Lath and by the respective transferees 
at Calcutta are all false and fictitious and are in 
fraud of the company and its share-holders,” 


No answer to that paragraph, which of 
course contains a very serious allegation 
against Motilal, is given. The latter in his 
affidavit in reply dated March 18, 1935, in 
para. 2 (d) says this: 

“With regard to para, 40f the said first affidavit 
I state that the extraodinary general meetings were 
properly convened, constituted and held. All the 
persons present as share-holders were in fact share- 
holders of the ecmpany and registered as such 
by the company. The person who acted as the 
Chairman was a share-holder duly and properly 
elected as Chairman and the mover of the resolution 
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was also a share-holder entitled to move the 
resolution which he did” 

and then in sub- para. (e) at p.27 of the 
paper book he adds this: 

“The six persons named in para. 6 of the first affi- 
davit duly became transferees of the shares which 
have been registered in their names after they were 
duly approved and they became members of the 
company, and their names were duly placed on the 
register of the company. Gourishanker Goenka in- 
spected. the register of members several times in 
December 1934 and early in January 1935 and he 
saw the said names on the register of the company 
and he did not then take any objection thereto. No 
application has yet been made for the removal of 
the names of the said persons or rectification of 
the said register of members either by Gourishanker 
Goenka or anybody else except that Gourishanker 
is not attacking the said transfers by criminal pro- 
ceedings and not by appropriate civil proceedings 
and by way of side-issue in this application nobody 
else has raised any objection regarding their be. 
coming members.” | 

Now it is obvious that the allegations 
that these six perscns whose names appear 
in the register of share-holders were not 
share-holders, came entirely from Goenka. 
If he was to be successful in opposing the 
application which the company was making 
he was bound to show that the names of 
these persons were not properly entered 
in ihe register or that their names were 
not on the register for length of time suffi- 
cient to entitle hem to vote at the meetings 
which were held on January 20, 1935, and 
February 4, 1935. In my opinion he has 
entirely failed to do so. We have examined 
the register for ourselves and as far as one 
can see on the faca of it, it is perfecily 
regular and in order. It was open to Goenka 
to have taken appropriate proceedings 


under s. 38, Companies Act, to have had 


the Register corrected had he been so 
minded. That section isin the same terms 
as the corresponding section in English 
Act of 1929, viz., s. 100 and runs thus: 

“Tf (a) the nameof any person is fraudulently or 
without sufficient cause entered in or omitted from’ 
the register of members of a company; or (b) default 
is made or unnecessary delay takes place in entering 
on the register the fact of any person having ceased 
to be a member, the person aggrieved, or any mem- 
ber ofthe company, or the company, may apply to 
the Court for rectification of the register,” 


Section 40, Companies Act, provides that 
the register of members shall be prima facie 
evidence of any matters by this Act direct- 
ed or authorised tc be inserted therein. I 
think that we ought to take it, in the pre- 
sent instance, that a8 no steps were taken 
to have this register altered or rectified and 
{he persons whose names appcar therein 
were qualified share-holders and therefore 
entitled to take part in the meetings of 
January 20, and February 4, 1930. In that 
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view of the case Goenka has wholly failed 
to show any cause whatsoever why the ap- 
plication put forward by the company for 
the reduction of capital should not be 
granted by the Court. The result is that 
this appeal is allowed, the order made by 
Cunliffe, J., is set aside, and the prayers 
Nos. 1 and2 and the first part of prayer 
No. 3 contained in the petition of the com- 
pany and affirmed by Motilal Lath on 
February 7, 1935, are granted. As regards 
costs of these proceedings, we are of opinion 
that as, in any event, it was necessary for 
the company to obtain the sanction of the 
Court for the reduction of the capital, the 
company should pay their own costs in 
the Court below. But we direct that the 
respondent must pay the costs of the ap- 
peal tothe appellant company. 
Panckridge, J.—I agree. 
D. Order accordingly. 





NAGPUR HIGH COURT 
First Civil Appeal No. 112 of 1935 
March 12, 1936 
POLLOCK, J. 
PANNALAL-—APPRLLANT 
VETSUS 
BAIJNATH. AND OTAERS—RESPONDENTS 

C. P. Debt Conciliation Act (II of 1933), ss. 2 (d) 
(e), 8 (2)—Debt—Whether includes any liability for 
a cash payment under a desree—Decree-holder entitled 
to realise such amount, if a creditor. 

The definition of ‘debt’ in s. 2, cl. (e), O. P. Debt 
Conciliation Act, is wide enough to include any 
liability for a cash payment under a decres and the 
decree-holder entitled to realise such amount due is 
a creditor. 

In asuit for partition, one G obtained a decree 
against B and his brothers who applied to the Debt 
Conciliation Board for a settlement of their debts in- 
cluding the sum duetoG as outstanding under the 
decree. The decree had been by then transferred to 
P who failed to appear before the Board and submit 
a statement of the debts due to him: 

Held, the dues amounted to a debt which must be 
deemed to have been discharged and it was not opan 
to P to take out execution to recover it. 

F. C. A. from the decree of the Court of 
the Additional District Judge, Savgor, dated 
October 9, 1935, in Ex. Case in O. S. No. 7 
of 1927, dated April 3, 1928. 

Mr. S. B. Gokhale, for the Applicant. 

Judgment—In a suit for partition 
Musammat Garaibahu obtained a decree 
against Baijnath and his brothers and by 
that decree was declared entitled to, inter 
alia Rs. 977-12-0 on account of the net cash 
and compensation for equilisation of shures 
and to Rs. 763-8-0 es costs. Baijnath and 
his brothers applied to the Debt Con- 
ciliation Board for a settlement of their 
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debts including amongst their debts a sum 
of Rs. 1,900 said to be due to Garaibahu 
as outstanding under her decree. The 
decree had by then been transferred to 
Pannalal, the present appellant, and he. 
failed to appar before the Board and 
submit a statement of the debts due to him. 
Therefore, under s. (8) (2) of the Debt Con- 
ciliation Act (Central Provinces Act IL of 
1933) the debt, according to the lower Court, 
niust be deemed for all purposes to have 
been duly discharged. 

The only point now pressed before me is 
whether the liability of Baijnath and his 
brothers under the decree was a. “debt” as 
defined in cl. (2) of s. 2 of the Debt Concilia- 
tion Act. The word “debt” is so defined 
includes all liabilities owing to a creditor 
in cash or kind under a decree or other- 
Wise, and under cl. (d) “creditor” is defined 
as a person to whom 2 debt is owing. 
Under the decree Baijnath and his brothers 
were undoubtedly liable to pay the sums 
ment'oncd in the decree to Garaibahu, and 
Garaibahu was the person io whom this 
liability was due. It seems’ to me clear 
that the definition of “debt” is wide enough 
to include any liability for a cash payment 
under a decree and that the decree-holder. 
entitled to realise such amount due is a 
creditor. I, therefore, agree with the lower 
Court that this amounts to a debt that must 
be deeined tohave been duly discharged 
and, therefore, it is not open to Pannalal, 
now the decree-holder, to take out execution 
to recover it, 

The appeal is dismissed. 

N. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Revision Petition No. 835 of 1935 
February 15, 1936 
VARADACAARIAR, J. 
RANGAS WAMI CHETTI—Psritionger 
vETSUS 
GOPALA CHETTIAR AND OTAERS— 
Opposite PARTIES 
Court Fees Act (VII of 1870), ss. 7 (i), 11—Suit for 
taking accounts of assets and income of family for 
partition of outstandings—Suit, if governed by s. 7 (i). 
A suit for accountsof the assets and income of the 
joint family property for the purposes of partition 
of the share of the outstandings after taking ac- 
counts, is not a claim for money governed by s.7 (4), 
Court Fees Act, so far as the assets of the family or 
even such funds as may be found to bein the posses- 
sion of the defendants on the taking of the accounts are 
concerned. In such acase the Courtcannot refuse to 
accept the plaintiff's valuation even on the ground that 
it is arbitrary. The release deed executed by the 


` 
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father, no doubt, stands in the way ofthe plaintiff 
claiming partition in the ordinary course. But if 
and when that release deed is set aside, it must follow 
as a matter of law that the plaintiff must be regard- 
ed asa member of a joint Hindu family entitled to 
all the legal rights of sucha member. But the prayer 
for the setting aside of that release deed must be 
separately valued and court-fee paid thereon. 
Chelasami Ramiah v. Chelasami Ramaswami (l), 
followed, Balapatbi Chetty v. Subbaraya Chetty (2), 


referred to. 


O. R. P. from an order of the Sub-Judge, 
Coimbatore, dated July 8, 1935. | 

Messrs. K. Bhashyam Ayyangar ard V.C., 
Viraraghavachari, for the Petitioner. 

Mr. T. M. Krishnaswami Iyer, for the 
Opposite Parties. 

Order.— This revision petition has been 
filed against an order of the learned Sub- 
ordinate Judge of Coimbatore in respect of 
the court-fee payable on the plaint in O: 
S. No. 265 of 1934 on the file of that Court. 
The plaintiff is the son of defendant No. 1 
in the case. It appears from the plaint 
that a release deed has been obtained from 
defendant No. 1 by his father and the 
other co-parceners and some years later an- 
other release from defendant No. 2 who 
is the elder son of the plaintiff. The con- 
testing defendants are defendants Nos. 3 
to 7 who are defendant No. 1’s cousins. The 
plaintiff challenges these release deeds as 
not binding upon him and not depriving him 
of his right toa full share ia the proper- 
ties of the family. He prayed by his 
plaint for a declaration that he is entitled 
to asixth share in the family properties 
and for possession thereof and also asked 
for the appointment of a Commissioner to 
take-‘accounts of the family dealings, mov- 
abies, outstandings, assets and the income 


. from the family . properties and for a direc- 
tion 10 the defendants to give the plaintiff his 


share of the ouistandings on the taking of 
accounts. 

Several objections were raised with res- 
pect to the court-fee payable on the plaint. 
The learned Subordinate Judge has decid- 
ed most of them in the plaintiffs’ favour 
but on one point his decision was against 
the plaintiff and itis to this last point that 
this revision petition relates. The prayer 
for accounts has been valued by the 
plaintiff at. Rs. 1,000. It however ap- 
pears that in O. P. No. 128 of 1933 and 54 
of 1934 filed by or on behalf of the plaintiff 
for leave to sue in forma pauperisfor reliefs 
practically identical with those claimed in 
the present suit, the outstandings due to 
the family were valued at Rs. 79,000. The 
learned Judge has accordingly held that the 
present valuation of the relief for accounts 
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at Rs. 1,000 is unjustifiably arbitrary and 
cannot be accepted. He expressed a doubt 
whether the snit is one for accounts at all 
and he finally called upon the plaintiff 
either to give a valuation as per the 
figures given in O. P. No. 54 of 1934 or to 
confine his relief to the figure which he would 
now give. In the former alternative, the 
plaintiff was directed to pay court-fee on 
that basis. 

I have hed the benefit of an argument 
from Mr. T. M. Krishnaswami Iyer in sup- 
port of the lower Court's order. I donot 
think I can uphold that order. There has 
been some difference of opinion between 
the various High Courts in India and some- 
times even in the same High Court as to 
ihe provisions of the Court Fees Act appli- 
cable tothe partition suits. We may now 
take it as well established, so far as this 
Court is concerned, that in certain types of 
partition suits the plaint may be governed 
by Art. 17, Sch. II to the Court Fees Act, and 
that in other cases the plaint will have to 
be valued according to s. 7, cl. (4) (b). 
Cases have also beld that where immovable 
properties belonging to the joint family 
have gone into the possession of parsons 
claiming adversely to the family, a suit for 
recovery of possessicn thereof on the footing 
that their alienation was not binding on 
the family and for consequent Partition of 
the plaintiff's share in such property must 
be valued ag a suit for possession under 
ce]. (5), s. 7. But so far asthe taking of 
accounts of the assets of the family for the 
purpose of partition is concerned, I am not 
aware of any case which justifies the assimi- 
lation of such a claim toa claim for money 
governed by cl, (1), s. 7. Mr. Krishnaswami 
Iyer contends that as even according to 
the plaintiff's case there is ab present no 
joint family, the contesting defendants must 
be regarded as in the position of strangers 
claiming adversely to the family. I can- 
not agree that that is the correct position. 
The release deed executed by the father 
no doubt stands in the way of the plaintiff 
claiming partition in the ordinary course. 
But if and when that release deed is set 
aside, it must follow as a matter of law that 
the plaintiff must be regarded as a member 
of a joint Hindu family entitled to all tke 
legal rights of such amember. The prayer 
for the setting aside of that release deed has 
been separaiely valued and court-fee paid 
thereon. 

Even apart from this answer, Iam un- 
able to agree with the contention that the 
suit can or must be valued as one for 
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money. The prayer in the plaint is that 
accounts should be taken to ascertain what 
the divisible assets are. It may, for, in- 
stance, turn out that Rs. 50,000 are due 
from the outsiders to the family. The only 
result of that finding will be that the 
plaintiff will be entitled to a declaration of 
his right to recover a certain share thereof 
from those debtors. He cannot in this suit 
straightway get a decree for money in res- 
pect of those assets. If, on the other 
hand, the taking of accounts shows that 
the defendants themselves are in possession 
of funds belonging to the family, it will 
be just like any other suit for accounts 
because the moment the release deed is 
set aside the defendant's obligation to 
account to the plaintiff to the extent to 
which an account can be asked forin a 
joint family will follow as a matter of 
course. J am, therefore, of opinion, that 
there is no justification for the contention 
that the suit ehould be valued as a suit 
for money, so far as ihe assets of the family 
or even such funds may be found to be in 
the possession of the defendanis on the 
taking of accounts are concerned. 

In view of the well-established ccurse 
of the decisions in this Court, I cannot 
agree with the learned Subordinate 
Judge's view that the Court can refuse to 
accept the plaintiff's valuation in a case 
like this even on the ground thatitis arbi- 
trary. The point was decided by a Full 
Bench of this Court in Chelasamit Ramiah 
y. Chelasami Ramaswami (1). I am free to 
own to some doubts as tothe applicability 
of s. 11, Court Fees Act, to a case like the 
present, but it is not necessary to express 
any final opinion on that point at this 
stage. Balapatbi Chetty v. Subbraya Chetty 
(2) proceeded on the footing that even in 
a partition suit, so much of the plaint as 
relates to the claim for accounts may be 
dealt with as a suit for accounts within the 
meaning of s. 11. The proper stage for dis- 
cussing this question will he after the de- 
cree has been passed. I do not; therefore, 
pursue the question any further. | 

The order of the Court below must be set 
aside and the learned Judge will be asked 
to deal with the case on the footing that 
the plaint has been properly valued and 
proper court-fees paid thereon. The costs of 
this civil revision petition will be paid by 
the respondents. 
Av D. Application allowed. 

(1) 24 M L J 233; 18 Ind. Cas, 363; 13M L T 128; 
(1913) M W N 105 (È B). 

2) A I R1921 Mad. 508; 70 Ind. Oas, 17; 41 MLJ 
433; (1921) M W N 611; l4 L W 446. 
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NAGPUR HIGH COURT 


Second Civil Appeal No. 266 of 1933 
March 26, 1936 


Niyoal, J. 
KAMAL NARAYAN-—AppELLANT 
versus 


SHYAMLAL —RESPONDENT 

Transfer of Property Act (IV of 1882), s. 132— 
Right to recover share of village profit—Nature of— 
Plaintiff suing as proprietor of village share out of 
which profits arose by assignment of right to recover 
them—Suit for recovery of benefits arising out of 
that share and held by lambardar—Whether action- 
able claim—Lambardar, if can claim set-off. 

The right to recover a share of village profit, 

{apart from the fact that it is nota sum certain and, 
therefore, a debt) is in reality a claim by a princi- 
pal against his agent for rendition of account of 
profits received and spent by him. The lambardar 
is the statutory agent ofthe proprietary body. Such 
a claim is incapable of assignment. A co-sharer 
cannot assign his right to compel the lambardar to 
render account of village profits apart from transfer 
of his interest in the village share itself. 
- Where the plaintiff sues as a proprietor of the vil- 
lage share out of whichthe profits arose by virtue of 
the assignment of the right to recover them included 
in his sale-deed, to recover the benefits which arose 
out of that share and are held by the lambardar, it 
being immovable property and not an actionable 
claim, s. 132, Transfer of Property Act, hasno ap- 
plication so as to entitle the lambardar toclaim a 
sot-off. Khetra Mohan Das v. Biswa Nath 
Bera (9), followed. Lachhmi . Narayan v, 
Dharam Chand (1), Juggut Chunder’ Dutt v. 
Radha Nath Dhur (2), Jagat Chunder Roy v. 
Iswar Chunder Roy (3), Hirala Singha v. Tripura 
Charan Ray (4), Venkatarama Atyar v. Ramasami 
Aiyar (5), Sheogobind Singh v. Gouri Prasad (6), 
Afzal v. Ram Kumar Bhudra (D, Dagdu v. Vanjr(d) 
and Khetra Mohan Das v. Biswa Nath Bera (9), 
distinguished. 

S. O. A. from appellate decree of the 
Court of the District Judge, Raipur, dated 
March 16, 1933, in Civil Appeal No. 146 of 
1932, reversing the decree of the Court of 
the Subordinate Judge, Second Class, Be- 
metara, dated November 28, 1932, in Civil 
Suit No. 15 of 1932. l 

Mr. M. B. Kinkhede, R. B., for the Ap- 
pellant. 

Mr. D. N.Choudhri, R. B., for the Res- 
pondent. | i 

Judgment.—This appeal arises out of 
a suit by a co-sharer to recover his share 
of village profits from the lambardar. 

The only question which arises upon this 
appeal is whether the defendant's plea of 
set-off is tenable ? 

By virtue of a conveyance executed by 
Netram, a co-sharer, on July 20, 1931, the 
Plaintiti who is appellant here sued the 
lambardar (respondent) to recover his share 
of the village profits collected by him in 
1928-29, 1929-30 and 1930-31. The respondent 
pleaded thathe had a decree for Rs. 1,200 
against Netram obtained on.the basis of 
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bonds and receipts and that he was en- 
titled toa set-off. He did not pay court-fees 
on the claim made by way of set-off. The 
trial Court did not allow tke set-off. The 
lower Appellate Court dissented from the 
original Court. 

It appears tome that the assignment of 
the right to recover the arrears of profits 
embodied in the conveyance dated July 20, 
1931, cannot be regarded as an actionable 
claim but a benefit arising out of land and 
therefore, immovable property (see General 
Clauses Act, s. 3 (25)). Not being an as- 


pi certained sum at the date of assignment, it 


could not bea debt and nothing that-is not 
adebt can be an actionable claim. I am 
aware of a different view taken in Lachmi 
Narayan v. Dharam Chand (1), but in that 
case iù appears to have been assumed that 
if theright to recover a share in village 
profits is not a mere right to sue, it was 
an actionable claim. The learned Judge 
who decided the case referred to Juggut 
Chunder Duttv. Radha Nath Dhur (2), 
Jagat Chunder Roy v. Iswar Chunder Roy 
(3), Hirala Singha v. Tripura Charan Ray 
(4), Venkataram1 Aiyar v. Ramasami 
Aiyar (5) and Sheogobind Singh v. Gouri 
Prasad (6), to show that the right to recover 
shares of village profits was nob a mere 
right to sue. On examination of these 
cases I find that in Juggut Chunder Dutt v. 
Radha Nath Dhur (2) and Jagat Chunder 
Roy v. Iswar Chunder Roy (3), it was res- 
pectively held that ashare of a partner in a 
partnership was assignable, and saleable in 
execution. Hiralal Singha v. Tripura 


Charan Roy (4) and Sheogubind Singh v` 


Gouri Prasad (6) ‘were cases in which ar- 
rears of rent were assigned. In both these 
the sums, the right to recover which was 
assigned, were sums certain which crystalli- 
sed into debt. In Venkatarama <diyar v. 
FRamasami Atyar (5) a decree declaring 
the plaintiff's right to receive mesne pro- 
fits was declared witha direction to ascer- 
tain the exact amount ata later stage. It 
was held that an assignment of that decree 
was not an assignment of mere right 
tosue. Judgment debt is not an action- 
able claim (see Afzal v. Ram Kumar Bhud- 


(1) 22 N L R108; 97 Ind. Cas, 189;9 N L J 109; 
A IR 1926 Nag. 396. 
. (2)10 C 669; 8 Ind, Jur. 619. 

(3)20C 693. 
oom 40 C 650; 19 ind. Oas. 129; 17 CL J 438; 17 0 W 
(5) 44 M 539; 62 Ind. Cas. 305; 40 M L J 201; 13 L 
WO 199; (192D M W N 137; 29M LT 92. 

(6) 4 Pat. 43;83 Ind. Cas.81;6 PLT13Ę3AIR 
1925 Pat. 310, 
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ra (T) and Dagdu v. Vanji (8), It is thus 
evident that these cases are distinguishable 
on facts. 

The right torecovera share of village 
profit, (apart from the fact that it is not a 
sum certain and therefore, a debt) is, in 
reality a claim by a principal against his 
agent for rendition of account of profits 
received and sent by him. The lambardar 
is the statutory agent of the proprietary 
body. Sucha claim has rightly been held 
in Khetra Mohan Das v. Biswa Nath Bera 
(9) to be incapable of assignment. I am 
of opinion that a co-sharer cannot assign 
his rightto compel the lambardur to ren- 
der account of village profits apart from 
transfer of hisinterest in the village share 
itself, 

In the present case the plaintiff sues as 
a proprietor of the village share out of 
which the profits arose by virtue of the 
assignment of the right to recover them in- 
cludedin his sale deed. He sues to re- 
cover the benefits which arose out of that 
share andheld by the lambardar. That is 
Immovable property and not an actionable 
claim. 

On the view I take of the case, s. 132, 
Transfer of Property Act, hasno applica- 
tion, so as to entitle the lambardar to claim 
a set-off, . 

The appeal succeeds. The lower Appel- 
late Court’s decree is set aside and the trial 
Court’s decree is restored. The respond- 


‘ent will pay the appellant's costs in this | 
“and the lower Appellate Court. Pleader's 


fees Rs. 25. 


N. i 
(7) 12 © 610. 
- (8) 24 B 502. 
(9) 51 © 972; 28 O W N 891; 82 Ind. Cas. 411; 400 L 
J 79; A IR 1924 Oal 1047, 


' Appeal allowed, 





CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1074 of 1935 
May 15, 1936 
CUNLIFFE AND HENDERSON, JJ. 
ABDUL GAFUR—Acovuszp-—Pgtitiongr 


Versus 
EMPEROR—Opposite PARTY 

Registration Act (AVI of 1908), ss. 35 (2), 89— 
Enquiry under s. 35 (2)—~Person telling lie—Intention 
not to benefit himself or cheat anyone—Desire only 
to save ladies of household from appearing before 
Registrar— Offence, nature of. 

In an enquiry under s.35 (2), Registration Act, 
a person made an untrue statement, without any 
intention to benefit himself and cheat anyone, 
The reason which prompted him to give vent to this 
half truth was to save his sisters (who were Muham- 
madan ladies not accustomed to go to offices) from 
the trouble of turning up before the Sub-Registrar ; 
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Held, that though it was an offence making him 
liable under s. 82, Registration Act, yet it was 
certainly not a serious one. 

[Their Lordships upheld the conviction and sentenc- 
ed the accused to imprisonment for the period already 
undergone. | 


Mr, Ajit Kumar Dutt, for the Petitioner. 
Messrs. Khundkar and Nirmal Chandra 
Das Gupta, for the Crown. 


Cunliffe, J—The petitioner here obtain- 
ed a Rule against his conviction and sen- 
tence under s. 82, Registration Act. When 
he was tried before the Magistrate of 
Comilla, there were two other men with him 
as co-accused and they were convicted of 
abetment. On an appeal being heard on 
the part of the three persons before the 
Sessions Judge at Tipperah, the two persons 
who were charged with abetting the peti- 
tioner were acquitted. The sentence, the 
petitioner received in thetrial Court, was 
one year’s rigorous imprisonment and be- 
fore the Appellate Court this sentence was 
reduced to sig months. | 

The actual charge against the petitioner 
was that he made a false statement before 
the Sub-Registrar in relation to a certain 
deed. This is how the lower Appellate Court 
describes the material facts. The learned 
Judge says: One Asafali executed a deed 
of gift in favour of the sons of his only son 
Abdul Gafur (who is the petitioner here). 
But before the deed could be registered, 
Asafali died. On a certain date Abdul 
Gafur presented the deed for registration 
before the Sub-Registrar of Muradnagar 
whenAbdul Gafur himself as wellas the 
attesting witnesses Ramijaddin, Fazarali 
and Chandmia said that Abdul Gafur 
was the only child and heir of Asafali, The 
Sub-Registrar was about to register the deed 
when a deed-wriler, Baikuntha Debnath, 
who apparently knew Asafali, came forward 
and said that Asafali had left four daugh- 
ters also who were his heirs along: with 
Abdul Gafur. It isalso found as a fact that 
thereafter the Sub-Revistrar had refused to 
accept the deed for registration. The next 
day then turned up at the office the hus- 
bands ofthe four sisters and admitted the 
proper execution of the deed and after that 
it was registeredin due form. Neverthe- 
less Abdul Galur was prosecuted. 

The main point argued before us was that 
“this scene before the Sub-Registrar was not 
really a happening which is contemplated 
by the Act and that there was not enough 
formality to bring it within the language 
of the Act and more especially within s. 35. 
The statute; however, does: contemplate 
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ihese informal inquiries such asthe Sub- 
Registrar was making on this occasion. Sub- 
section (2), s. 35, for example, seems to be 
particularly appropriate to what was taking 
place with regard to this execution. It lays 
down thatthe registering officer, may, in 
order to satisfy himself that the persons ap- 
pearing before him are the persons they re- 
present themselves to be, examine any one 
present in his office. 

No doubt the statement made by Abdul 
Gafur was made in furtherance of the pro- 
cedure under this section. It seems to be 
contemplated by the Act that particular care 
should be exercised when the executant of 
the document which was being presented is 
dead. One cannot understand this. But we 
are not convinced that the action of Abdul 
Gafur on this occasion and the statement he 
made although undoubtedly untrue was 
a very serious lie. We think there can be very 
little doubt that the reason which prompted 
him to give rent to this half truth was to 
Save his sisters (who were Muhammadan 
ladies not accustomed to go to offices) from 
the trouble of turning up before the Sub- 
Registrar. To me it is rather irritating to 
find that the lower Appellate Court Judge 


and the Magistrate prompously delivered 


themselves of the opinionthat this was a 
very serious offence indeed. No doubt 
itis an offence but it is certainly not a 
serious one. We shall reduce the sentence, 
whilst upholding the conviction, tothe period 
ihe petitioner has already undergone and 
direct his release. The Rule is made abso- 
lute to thisextent. 

Henderson, J.—I agree. I have no doubt 
that the reasons given by the learned Judge 
in reaching the conclusion at which he ar- 
rived have been rightly characterised as 
unsound by the learned Advocate who has 
appeared in support of this Rule. On the 
other hand, the learned Magistrate reached 
the same conclusion for reasons which ap- 
pear to me to be gocd reasons. Under s. 35, 
sub-s. (2) of the Act, the Sub-Registrar was 
entitled toexamine the petitioner for any 
purpose contemplated by the Act. Under 
the Act if a representative of Abdul Gafur 
appeared and denied execution, the Sub- 
Registrar would have been compelled to 
refuse to register this document. It seems 
tome to be impossible to say that this offi- 
cer when endeavouring to find out whether 
there were such persons, was not carrying 
out some puipose contemplated by the Act. 

I am bound to say that I findit difficult 
to appreciate why either the Magistrate or 
the Judge thought it necessary to impose a 


(936  PRËDERIOR EMMANUEL ABEYESUNDBRA v. CEYLON EXPORTS, LTD. (P. C.) 


sentence of imprisonment. This lie was the 
most harmless lie that has ever been told. 
This petitioner was not attempting to bene- 
fit himself or to cheat his sisters. It is the 
Mukhtear who told him that if the Sub- 
Registrar became aware of their existence, 
they would have to be brought to the office 
in person and it is quite obvious that Abdul 
Gafur suppressed the fact of their existence 
in order to save them from this to their 
wholly unwarranted trouble. 
D. Rule made absolute. 
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In Ceylon mere noticeof a prior unregistered in- 
strument is not of itself sufficient evidence of fraud 
so as to deprive a person registering of the priority 
conterred by lawas laid down by Ceylon Ordinance 
No. XIV of 18691, Lp. 420, col. 1.) 

According to the law of Ceylon, as according to the 
law of Iingland,a guardian standsin a fiduciary 
relation to his ward, and where a father transfers 
certain property to his son by æa deed of gift, the 
father stands 1n such a fiduciary relation to his son, 
It. is his duty, if not at once to register the deed of 
gift, at least to prevent the registration of any 
instrument by whicha third party could destroy tne 
interest of the son. |p. 421, col. 1. | 

Where a father transferred certain property to his 
son by.a deedof gifs which is not regissered, and 
Subsequently attempts to tiansfer the same to another 
by a registered deed and where the transferee is fully 
aware ofhis intentions and for hisowa purposes 
joins the futher in the transiction, thə transferee 15 
guilty of collusion to deprive the son vf his lawful 
rights in respect of the property under the prior in- 
strument and will not obtain priority by reason of 
prior registration, He becumes a constructive trustee 
of the property, naving obtained it irom a peson in 
a fiduciary posivion and by Concealment of the face 
that the beneticient of it was the son. 
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Lord Maugham.—This is an appeal 
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. This conclusion would, 
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fromthe decree of the Supreme Court of 
the Island of Ceylon, dated October 23, 1933, 
setting aside a decree of the District 
Judge of Kurunegala, dated April 29, 1932. 
The latter decree dismissed the action 
wherein the original plaintiff was one John 
de Silva Rajapakse and the original de- 
fendant was ithe present appellant. 

The original plaintiff institute] the ac- 
tion as long ago as November 30, 1926, 
for a declaration that he was entitled un- 
der a deed of gift No. 1294 of September 
21, 1208, executed in his favour when a 
minor aged five years by his father W. 
Benjamin Rajapakse (who was added as 
defendant in the course of the proceedings 
but has not appeared before this Board) 
toa property called Raigamwatte con- 
sisting of six specitied lotsof land of the 
aggregate extent of about 250 acres. The 
problems that arise for decision in the 
proceedings are due to the circumstance 
that the added defendant whem it will be 
convenient to call Benjamin Rajapakse, 
no.withstanding the deed of gift executed 
by him in 1903, purported by a deed of 
transfer No. 5487, dated September 28, 1915, 
to convey the same estate tothe appellant 
whothereupon entered into possession of 
ihe estate and was still there when the 
proceedings were commenced. 

The claim of the appellant so far as it is 
based on the deed of transfer from Benja- 
min Rajapakse depends upon the provi- 
sions of a Registration Ordinance No. XIV 
of 1891. It has been replaced by an Ordinan- 
ce No. XXII of 1927 in practically identical 
terms but itis the ordinance of 1891 which 
was in force at the relevant period. Section 
17 of Ordinance No. XIV of 1891 was in 
the following terms :— 

“Every deed, judgment, order or other instrument 
as aforesaid unless so registered, shallbe deemed 
void as against all parties claiming an adverse in- 
terest theretoon valuable consideration, by virtue uf 
any subsequent deed, judgment, order, or other 
instrument which shell have been duly registered 
as aforesaid, Provided, however, that fraud or col- 
lusion in obtaining such last mentioned deed, 
judgment, order, or other instrument or in securing 
such prior registration shall defeat that priority of 
the person claiming thereunder and that nothing 
herein contained shall be deemed to give any greater 
effect or different construction to any deed, judgment, 
order or other instrument registered in pursuanca 
hereof save the priority hereby conferred on it.’ 

lt was contended that since thedeed of 
giftof 1903 had not been registered at the 
time when the deed of transfer of 1915 was 
registered, namely, on October 1, 1915, tha 
former was Void as against the appellant. 
no doubt, follow 
subject to the effect, if any, of the proviso 
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that fraud or collusion in obtaining the 
transfer would defeat the priority of the 
person claiming under that docament. The 
question whether such fraud or collusion had 
been established was the main question in 
debate in Ceylon. Another question of some 
importance was also raised which will have 
to be the subject of separate consideration 
butit seems best to dispose of the question 
of fraud or collusion before embarking on 
the other question. It should be mentioned 
here that the District Judge arrived at a 
conclusion on the question of fact favour- 
able to the appellant but that view was 
taken in the Supreme Court. 


Benjamin Rajapakse was a landed pro- 
prietor and planter who at different times 
encountered much financial trouble. He 
was helped by his brother in 1898. In 1901 
he was insolvent with liabilities of 
Rs. 2,50,000 and he then settled with his 
‘ereditors with the help of his father. 
In 1908 he again got into financial 
difficulty and itis admitted that his father 
then agreed to pay or settle his debtsif he 
transferred the properties he then possessed 
to the children by his second marriage. 
Benjamin Rajapakse assented to this pro- 
posal, and as a result, the deed of gift already 
referred to was duly executed in favour 
of Benjamin's son John Rajapakse, the ori- 
ginal plaintiff, then a child aged above five 
years and nine months who was living with 
and under the care of his father. The deed of 
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the deed of gift ora reference thereto was 
endorsed inthe margin of the title deed 
relating to the Raigam estate; but this 
difficulty did not deter Benjamin Raja- 
pakse from his transactions with money- 
lenders. The device used was of the sim- 
plest character ; a piece of paper was paste 
ed over the endorsement so as to conceal it 
and thus to conceal the existence of the 
unregistered deed of gift, but the evidence 
does not establish by whom, and at what . 
date this was done. It should here be 
mentioned that at one time it was alleged 
by Benjamin Rajapakse that the agreement 
in 1903 by his father that he would pay or 
settle the debts of his insolvent son, in 
return for which he was to assign his pro- 
perties tohis minor children, was never: 
carried out by the father, and that accord- 
ingly Benjamin Rajapakse was justified in 
regarding himself as being still the owner 
of the properties. This view found favour 
with the learned Trial Judge, but not with 
the Judges of the Supreme Court. The 
matter depended upon inference, and no 
reliance was or could have been rested onthe 
demeanour of Benjamin Rajapakse who, 
when Called as a witness atthe trial, gave 
three or four different accounts of the matier, 
accounts which itwas impossible to recon- 
cile one with the other. Dalton, J. Acting 
Chief Justice in his careful judgment 
elaborately considers the evidence in relation 
to this matter and in the opinion of their 
Lordships nothing would be gained by re- 


=, gift containsa declaration that the grant peating atlength the reasons which he stated 


-or giftto her son was received and accepted 
-by his mother the wife of Benjamin Rajapak- 
.» fe. Having regard to this acceptance no 
question could be raised as to the validity 
of the deed; though it required registration 
under the ordinance above referred to if it 
was toavoid the danger of a subsequent 
deed, judgment, order or other instrument 
being registered purporting to confer an 
adverse interest on some other party. In 
fact the deed of gift was not registered 
until December 17, 1915. John Rajapakse 
also conveyed by deed of gift another estate 
called Rawita to his two minor daughters 
and this deed also remained unregistered. 
After- the execution of the deeds of gift the 
minor children including the original 
plaintiff John Rajapakse continued to live 
with their parents up to the year 1918. Ben- 
jamin Rajapakse remained in possession of 
the land and he proceeded to borrow money 
onthe security of the Raigam estate and 
of the Rawita estate. As regards the Rai- 
gam estate, there was this difficulty, that 


for coming to the conclusion that there is no 
ground for holding that the promise made 
by the father of Kenjamin Rajapakse was 
not carried out. ‘heir Lordships will only 
add that in addition to the positive evi- 
dence of the notary who actually attested 
the deed of gift in 1903, and saw some of 
the debts paid, strong ground for trusting 
his recollection in this matter is to be 
found in the circumstances that when Ben- 
jamin Rajapakse was proposing to apply 
to the Court with the object of having the 
deed of gift declaredinvalid and the pro- 
perty mentioned in if re-vested in him, he 
never suggested that the promise of the 
father had not been fulfilled and thit the 
deed of gift hadthus been obteined by a 
consideration which had failed. The sug- 
gested ground was of a completely different 
character and one which clearly had noth- 
ing torecommend it. Their Lordships see 
no reason to doubt that the Supreme Court 
rightly came tothe conclusion that there 
was no substance in the suggestion that the 
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ae of the father was nob duly carried 
out. 

Benjamin Rajapakse seems to have mada 
no attempt to sell Raigam till the year 
1915 but in that year his liabilities were 
such that he found it necessary to en- 
deavour to obtain a purchaser. As a result 
one Mudaliyar Wijewardene entered into 
negotiations with him for its purchase. 

enjamin Rajapakse’s title deeds were left 
with Mr. A. Alvis, the proctor for the pro- 
posed purchaser, and it was then discovered 
that the strip of paper pastedon the deed 


conveying the property to Benjamin Raja- 


pakse covered the endorsement in relation 
to the deed of gift in favour of John Raja- 
pakse. According tothe evidence Mr. Alvis 
then pointed out to Benjamin Rajapakse 
his duty to his son to have the deed of 
gift registered. It seems clear that it was 
at this time that Benjamin Rajapakse sug- 
gested that he might obtain the leave of the 
Court for a re-transfer of the property. 
Counsel’s opinion was taken on a statement 
of facts submitted by Mr. Alvis. The 
opinion was in the following terms :-— 

“In my opinion the donor W. B. Rajapakse is 
neither entitled to the property nor to have it re- 
transferred to him. The Court will not sanction 
such a re-transfer, The payment of the mortgage 
gives him no rights whatever. The deed of gift 
being unregistered a subsequent purchaser from the 
donor for value would get title if he registers his 
deed but that does not mean that the donor has title 
that is a result which follows from the special pro- 
visions of the registration ordinance,” 


_ It will be noted that the final sentence 
in this brief opinion was inaccurate in that it 
made no reference to the proviso in 8.17 of 
Ordinance No. XIV of 1891 and did not qualify 
the statement that a subsequent purchaser 
from the vendor for value would get title 
if he registered his deed by remarking 
that fraud or collusion in obtaining such deed 
would not defeat the priority under the 
deed of gift. Mr. Alvis pointed ont to Wije- 
wardene the difficulties of the positicn and 
the prospect of litigation and the latter de- 
clined to proceed with the matter unless 
Benjamin Rajapakse could get the property 
re-vested in him. 

The next step in the history is that the 
defendant (the present appellant) came 
forward as a possible purchaser, and took 
a deed of transfer of the estate from Ben- 
jamin Rajapakse dated September 28, 3915, 
in consideration of the sum of Rs. 42,500. 
It is a singular feature of the case that the 
appellant was not called as a witness al- 
though there was a charge of fraud and 
collusion against him, and althoygh he was 
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present and his Counsel called evidence in 
answer to the plaintiffs’ claim. Benjamin 
Rajapakse, who did give evidence, was, as 
their Lordships have already indicated, a 
witness whose statements called for very 
careful scrutiny before they Gould be ac- 
cepted; but this fact seems to be no suffi- 
cient ground for the absenceof the appel- 
lant from the witness-box. Ib wasnot de= 
nied on behalf of the appellant before this 
Board that Benjamin Rajapakse had com- 
mitted a fraud on his son by conveying the 
property to the appellant after having exe- 
cuted the deed of gift to the former in 1908. 
The contention on his behalf was that he had 
in 1915 no knowledge of this fraud and 
owed noduty toJohn Rajapakse and was 
not ina fiduciary position as regards him. 
The Acting Chief Justice, however, sum- 
marises in very clear terms the state of 
kncwledge of the appellant when he oblain- 
ed the conveyance in 1915. 


‘He knew ofthe earlier conveyance, and it seems 
to me that onthe facts he was aware of a great 
deal more than the mere existence of a prior and 
unregistered conveyance. He kaew the earlier con- 
veyanca was to the minor son of his grantee, he 
knew an attempt had been made to conceal 
it and must have suspected that Rajapakse was the 
author ofthat attempt, he knew that conveyance 
was unregistered, he knew it was the duty of Raja- 
pakse as father and guardian of his son to have the 
earlier deed registered, he knew Counsel had advised 
that Rajapakse had no title tothe property, and was 
not entitled to have it reconveyed tohim he knew 
Rajapakse was in the hands of money-lenders who 
were pressing him, he knew Rajapakse was trying 
to sell this property to othersto raise money, he was 
told that if he took a conveyance litigation might 
result in view of the earlier deed, and it was a dan- 
gerous thing todo, and he knew if Rajapakse re- 
gistered the deed to his son as he was told he should 
do, he (defendant) could not even plead the benefit 
of the Registration Ordinance. Knowing all this, 
although it probably did not require any persuasion 
he got Rajapakse during the course of the transac« 
tion to undertake not to register the deed to the 
minor; he pushed through the conveyance to himself 
with great celerity, he showed no desire to want 
the advice of Mr. Alvis who nevertheless cautioned 
him asto the risk he was taking, he dispensed with 
searches lent Rajapakse Rs. 40,000 on mortgage 
which in the circumstances put the latter in his 
power, and could only result in the conveyance which 
to judge from his actions ae seemed bent on obs 
taining.” 


Counsel for the appellant was unable to 
challenge this statement, but he placed 
great reliance on the opinion which has 
been set out and suggested that the ap- 
pellant acted upon the faith of it. It seems, 
however, to their Lordships in the admit- 
ted circumstances of the case that if the 
appellant desired to show thit he had 
really been misled by the inaccuracy in 
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the opinion above set forth he should cer- 
tainly have given evidence to that effect. In 
the view, of their Lordships s. 17 of Or- 
dinance No. XIVof 1891 dces not present 
any difficult question of construction, though 
no doubt there may be difficulties of fact 
in determining in a particular case whether 
fraud or collusion has been established. 
Section 16 of the Ordinance contains an 
elaborate statement of the deeds and other 
instruments which require registration and 
it should be observed that these include 
contracts or agreements for the future 
Sale or purchase or transfer of Jand and 
all kinds of accounts of mortgages or 
encumbrances affecting land, as well as of 
judgments or orders of Court affecting land. 
Their Lordships see no reason for doubting 
the proposition that in Ceylon mere notice 
of a prior unregistered instrument is not 
of itself sufficient evidence of fraud so as 
to deprive a person registering of the 
priority conferred by law. That has been 
the law in Ceylon since the year 1877 and 
a number of authorities are cited in the 
Judgments of the Supreme Court which 
illustrate the proposition. Nor do their 
Lordships think that anything would be 
gained by attempting to define the words 
“fraud or collusion”, though it is probably 
a good werking rule to hold that the words 
import serious moral blame, and that mere 
constructive fraud resulting from notice 
would not justify a finding of fraud or 
collusion. It may not be improper to add 
that a question of honesty is not a matter 
of law, and such a question should present 
no difficulty to persons capable of appreciat- 
ing the relevant facts although they may 
not have had the advantages of a legal 
training. In the present case Benjamin 
Rajapakse was endeavouring for his cwn 
benefit to deprive his son of the property 
which he had transferred to him by the 
deed of gift in 1908; the appellant was 
fully aware of what he was doing and for 
his own purposes joined with him in the 
transaction. There could scarcely be a 
plainer case of collusion, which must mean 
in this connection collusion, to deprive the 
person entitled to the land under the prior 
instrument of his lawful iighis. The 
various authorities in Ceylon citedin the 
judgments of the Supreme Court contain 
some strong examples. justifying this con- 
clusion. In these circumstances their Lord- 
ships must agree with the finding of the 
Supreme’ Court upon the subject of fraud 
or collusion with the result that in the cir- 
cumstances the transfer of 1915 obtained 
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no priority or benefit by’ reason of its prior 
registration. 

The second question which was discussed 
on the present appeal depends upon the 
special facts in relation to the Raigam 
estate. The land appears to have been, as 
regards far the greater portion of it, forest, 
waste or chena land situate in a district 
formerly comprised in the Kandyan Pro-' 
vinces. Section 6 of Ordinance No. XII of 
1840 enacts in reference to such lands as 
follows :— 

“All forest, waste, unoccupied, or uncultivated 
lands shall be presumed to be the properiy of the 
Orown until the contrary thereof be proved, and ail 
chenas and other lands which can be only cultivat- 
ed after intervals of several years shall, if the same 
be situate within the Districts formerly comprised 
in the Kandyan Provinces (wherein no thombo 
registers have been heretofore established), be deem- 
ed to belong to the Crown and not to 
be the property of any private person claiming 
the same against the Crown, except upon proof 
only by such persons of. a sannasor grant for the 
same, together with satisfactory evidence as to the 
limits and boundaries thereof, or of such customary 
taxes, dues or services having been rendered with- 
in twenty years for the same as have been rendered 
within such period for similar lands being the 
property of private proprietors in the same Districts ` 
and in all other Districts in this Colony such chena 
and other lands which can only be ‘cultivated after 
intervals of several years shall be deemed to be 
forest or weste lands within the meaning of this 
clause.” 


The appellant has contended that the 
land must be presumed to ne Crown land | 
within the meaning of s.6 and accordingly 
that having obtained, as he did, by purchase 
or grant from the Crown the land in ques- 
tion there is no room for the application of 
any trust binding such land and that the 
action, therefore, failed. In order to appre- 
ciate this point it is necessary to consider 
the circumstances under which the appel- 
lant obtained his grant from the Crown. 


Benjamin Rajapakse began taking steps - 
for the purpose of obtaining a grant from 
the Crown in relationto the Raigamwatte 
estate as early as the year 1913. He got 
Mr. Murray, a surveyor, who was called as 
a witness, to make waat is called a O. Q. P. 
(certificate of quier possession) plan of the 
estate and apparently of some other proper- 
ty. On April 24, 1917, the plan and a tene- 
ment sheet made by Mir. Murray were sent ° 
to an official called the Settlement Olthcer 
at Colombo with a.iequest that-the certiti- 
cate of quiet possession should be issued io 
the defendant. The Settlement Officer re- 
quested the solicitors for the defendant to 
set out the defendant's title; and the title- - 
deeds which purpuried to show the title of- 
Benjamin Rajapakse and the transfer from ~ 


- would not he entitled toa C. Q. P. for 


-course of business 
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. him to the defendant were sent to the officer. 


It should here be stated that, notwithstand- 


ing the terms of Ordinance No. XII of 1840 


and of certain subsequent Ordinances, a 
practice, has grow: up in the Island and 
still continues under which persons who 
are in possession of forest, waste, unoccu- 
Pied, or uncultivated lands deal with the 
same by deeds and other instruments as 
though they had a title of some kind to the 
lands, the title being well-known in Ceylon 
as “a village title’. By letter dated June 
1, 1917, the Settlement Officer informed 
the solicitors for the defendant that Be 
ihe 
land except afew acres of old garden, but 
that if he were seeking a settlement of his 


-dispute as to title with the Crown, the 


matter would come up in the ordinary 
within the next two 
years and the claim would then be enquir- 
ed into. Such an enquiry took place in due 
course, both Benjamin Rajapakse and the 
appellant being present. Benjamin Raja- 
pakse gave evidence and was questioned by 
the Settlement Officers; and it is clear that 
the latter came toa decision on the foot- 
ing that Benjamin Rajapakse had transfer- 
red his village title tothe appellant by the 
transfer of 1915, and it is equally clear that 
the existence of the previous deed of gift in 
favour of Benjamin's son was not mentioned 
to the Settlement Officer. Crown grants, 
the dates of which are mentioned in the 
answer of the defendant, were issued to him 
in the years 1919-1922, and a final order 
under the Waste Lands Ordinance was pub- 
lished in the Ceylon Government Gazette. 
The Acting Chief Justice states the position 
as regards the settlement enquiry and the 
way in whichthe Crown grants were ob- 
tained by the appellant in the following 
terms:— 

“It'is clear, however, from the evidence that the 
purpose of the settlement enquiry is to settle the 
land, subject to what the witnesses say as to the 
age of the plantations, upon the persons entitled 
thereto under the village title. In other words, the 
Settlement Officer for the purpose of deciding who 
is entitled to the grant recognises the equitable 
interests of the claimants as disclosed by their vil- 
lage titles,in practice applying the provisions of 
s. 8 of the Ordinance as regards possession and pay- 
ment. This I think I might well say is common 
knowledge and was of course known to Benjamin 
Rajapakse, and there is not the least reason to 
doubt it was known to the defendant. lt is the 
recognised policy of the department in settlement 
matters. The fact of the earlier conveyance was not 
disclosed to the Settlement Officer, for it is clear 
that had it been produced, any grant obtained by 
Rajapakse must have been obtained on behalf of and 
for the benefit of his son who had village title in his 
own name and possession through his father,” 
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In these circumstances is it impossible for 
the appellant to claim to hold-the estate 
free from any claim by the respondents, 
the Ceylon Exports, Limited, who, it should 
be explained, were purchasers from the 
original plaintiff and were substituted as 
plaintiffs in the course of the trial ? 

Section 118 of the Trust Ordinance No. IK 
of 1917 enacts as follows: ~ 

“All matters with reference to any trust, or with 
reference to any obligation in the nature of a trust 
arising or resulting by the implication or construc- 
tion of law, for which no specific provision is made 
in this or any other Ordinance shall be determined 
by the principles of equity for the time being in force in 
the High Court of Justice in England.” 

Their Lordships are clearly of opinion 
that this seciion makes the English Law 
applicable to trusts or obligations in the 
nature of a trust arising or resulting by the 
implication or construction of law which 
has not been provided for by the Ordinance. 
There is no doubt that according to the 
law of Ceylon, as according to the law of 
England, a guardian stands in a fiduciary 
relation to his ward, and their Lordships 
can see no reason for doubting that Ben- 
jamin Rajapakse stood in such a fiduciary 
relation to his son John Rajapakse. It was 
his duty,if not at once to register the 
deed of gift, at least to prevent the re- 
gistration of any instrument by which a 
third party could destroy the interest of the 
son. The relevant facts were known to the 
appellant; and in the circumstances the ap- 
pellant became a constructive trustee of the 
estate included in the Crown grants since 
that estate was obtained by him on the 
strength of the transfer of 1915 from a per- 
son in a fiduciary position and by conceal- 
ment of the fact that the beneficial owner of 
the village title was the minor John Raja- 
pakse. 

The attention of their Lordships has been 
called to the fact that the decree of the 
Supreme Court directs that the question of 
compensation for improvements alleged to 
be due tothe defendant and the question 
of damages to the plaintiffs be dealt with 
in the District Court to whom the matter 
was referred for further enquiry. This 
order and direction requires some 
amendment since the appellant may 
be entitled to compensation for im- 
provements effected by him or by Benja- 
min Rajapakse after the date of the deed 
of gift, and tocosts and expenses pro- 
perly incurred bythe appellant in obtain- 
ing or perfecting 2 title from the Crown 
to the lands included in the deed of gift, and 
also to monies paid by the appellant in 
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discharge of a mortgage bond No. 170, and 
questions may also arise as tothe interest, 
if any, to be allowed to either party as well 
as the question of damages, if any, sus- 
tained by the substituted plaintifs. The 
decree under arpal should be amended in 
those respects. Subject to thes: amend- 
ments their Lordships are of opinion 
that tha judgments of Dalton, A. O. J. and 
Maartensz, J., are correct for the reasons 
therein contained; and they will, therefore, 
humbly advise His Majesty that this appeal 
should be dismissed with costs. 

D. Appeal dismissed. 
Solicitors for the Appellant:—-Messrs. 
Stephenson, Harwood and Tatham. 

Solicitor for the Respondents:—Mr. 0. A. 
Cayley. 
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BOMBAY HIGH COURT 
Criminal Cenfirmation Case Ne. 9 and 
Appeal No. 131 of 1936 
June 30, 1936 
BROOMFIELD AND Wassoopew, Jd. 
EMPEROR—Prosecvuror 
versus 
MOTIRAM RAISING—Accussp 

Evidence Act (I of 1872), ss. 32, 8— Dying declara- 
tion—-Gestures of deceased in reply to questions~Ad- 
missibility in evidence at trial for murder. 

Per Broomfield, J.—Gestures of the deceased short- 
ly before his deathin reply to questions put to him 
as explained by the questions will be relevant as 
conduct under s. 8, Evidence Act, although it is 
doubtful whether his gestures in reply to the ques- 
tions put to him or the questions put to him taken 
together with his gestures in reply totbem, could 
without straining of language be regarded as a 
verbal statement made by him within the meaning of 
B. 32. [p. 423, col. 2.] 

Per Wassoodew, J.—The form of the question can- 
not affect the admissibility of the signs if such signs 
are rendered admissible under the JTividence Act. 
The evidence of this kind is admissible under s. 32, 
not under s. 8. Queen-Empress v. Abdullah (1), 
Emperor v. Sadhu Charan Das (2), Chandrika Ram 
Kahar v. Emperor (8) and Ranga v. Emperor (4), 
followed. [p. 425, col. 1] 

Cr. Con. C. and Appeal from the conviction 
of the Sessions Judge, Nasik. — 

Facts.—One ‘Sita, the wife of Bhika 
Kashiram, was found mortally wounded in 
her house at Aundane, on January 22, 1936, 
her throat having been cut with a vege- 
table chopper (rili), and the windpipe was 
cut into two. Bhika had a distant cousin 
Motiram by name. The two lived in ad- 
joining houses at Aundane. They were also 
in the relation of debtor and creditor, 
Motirain having advanced a loan to Bhika. 
There was a further complication that Sita 
and Motiram had been on terms of intimacy 
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for over a year and this intimacy was re- 
sented by Bhika. He rebuked Motiram 
asking him to give it up but in vain. Even- 
tually Bhika decided to leave Aundane with 
his wife. Motiram demanded payment of 
his loan and Bhika was unable to pay. On 
January 19, 1936, both Bhika and Sita were 
beaten by Motiram. 

On January 20, 1936, Bhika and Sita left 
Aundane and stayed with Bhika'’s brother 
Daga at Satana. That very day they made 
a complaint of the beating to the Head 
Constable in charge of the Satana Police 
Station. The complaint was entered in the 
register ; and Bhika and Sita had their in- 
juries treated atthe dispensary and certified 
by the doctor in charge. On January 22, 
1936, it appeared to the Police Sub-Inspec- 
tor that Motiram had not only beaten Sita 
but also wrongfully confined her on Janu- 
ary 19. He instructed constable Vaman to 
proceed to Aundane and verify the allega- 
ticns. Inthe meantime Motiram followed 
Bhika and Sita to Satana. Vaman left for 
Aundane accompanied by Sita and Moti- 
ram. On reaching Aundane, Vamen went 
tointerview the Police Patil while Sita and 
Motiram went to their respective houses. 
Shortly after Sita went to the Police Patil’s 
house followed by Motiram who wanted her 
to go back with him to compromise the dis- 
pute. He was about todrag her away when 
Vaman intervened and released ker from 
his grip. Vaman took him to his house and 
left him there, but Motiram returned in 
a few minutes and forcibly dragged away 
Sita toher house. On entering he shut 
himself in with her. The Police Patil and 
Vaman knocked at the door but found it 
chained frominside. Peeping through a 
chink in the door Vaman saw Sita and 
Motiram sitting on the floor engaged in con- 
versation. As no assistance was forthcom- 
ing he and the Police Patil repaired to 
Satana and informed the Sub-Inspector 
about Sita’s wrongful confinement. Shortly 
before noon Motiram returned to Satana, 
and gota petition written addressed to the 
Sub-Inspector asking for Police assistance. 
This petition mentioned the names of ten 
persons who were said to have severely be- 
laboured Sita who was not expected to sur- 
vive. The petition was not handed io the 
Sub-Inspector in person but was sent to him 
by registared post. Meanwhile, the Sub- 
Inspector, who was told by Vaman of the 
wrongful confinement of Sita, asked Bhika 
to go to Aundane and lodge a complaint if 
the facts reported were true. When Bhika 
reached the house in the afternoon he found 
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the door chained from outside. On entering 
-his house he found Sita reclining on the 
floor with her throat cut and bleeding pro- 
fuselv. By her side lay a vili. Bhika lock- 


ed the door and went to Satana for report. ` 


The Sub-Inspector went immediately to 
Aundane. When he entered Bhika’s house 
with panch (witnesses) he found Sita reclin- 
ing on the floor and holding her throat. 
When questioned as to who had cut her 
throat she tried to speak and with great 
effort uttered the word “Moti.” When asked 
further, whether she meant Motiram she 
nodded assent. She also pointed her finger 
at the vili and explained by signs that Moti- 
ram had cut her throat with it after putting 
his foot on her chest. Later Sita walked 
unaided to a bus; and she wastaken to the 
Satana dispensary. The medical officer 
declared her condition to be critical, and 
her dving declaration was recorded in the 
presence of Motiram. Sita had by then 
completely lost her speech but was conscious 
and in full possession of her faculties. She 
answered the Magistrate’s questions bv 
signs, and pointing at the accused explained 
that it was he who had cut her throat with 
the vili at 10 a.m. The dying declaration 
when recorded was read over to her and 
she ackowledged its correctness by a nod. 

Sita) wasthen removed to the Malegaon 
dispensary for better treatment, but there 
she succumbed to her injuries on the even- 
ing of January 23. Motiram was on these 
facts convicted by the Sessions Judge of the 
offence of murder and sentenced to the 
extreme penalty of thelaw. He appealed 
and the conviction and sentence also came 
up to the High Court for confirmation. 


Mr. P. B. Shingne, for the Crown. 
Mr. L. P. Pendse, for the Accused. 


Broomfield, J.—(His Lordship set out 
the facts of the case as above, and proceed- 
ed.) The learned Advocate "who appears 
for the accused in this Court has devoted a 
large part of his argument to the question 
of the admissibility of the dying declaration 
alleged to have been made by Sita to the 
Magistrate. The Magistrate was examined 
as a witness and has deposed to the ques- 
tions which were put by him and to the 
manner in which Sitabai answered the 
questions by signs and gestures. The re- 
cord of the examination is Ex. 14 and is us 
follows : 

“Q. Who caused you the injury to your neck ? 

A. Shepoints out her finger to the accused Moti- 
ram alias Tana walad Raising Rajput of Aundane 
in front of her. 

How is the injury caused ? 
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A. She points out at the vili and the accused 
in front of her and makes signs with her finger on 
her neck asif cutting with vili. n 

Q. In what position you were when the injury 
was cused ? Were you standing or sitting? , 

A. She pointed out at the accused by taking her 
sight leg in her hand and touching her chest with 
her fingers and makes indication as if the accused 
fell her down by placing his foot on her and cutting 
her neck with vili. 

Q. At what time this happened ? RET 

A. By showing her ten fingers she makes an indi- 
cation as ifthis happened at 10 A. mM." l 

It is contended that this evidence is not 
admissible under s. 32, Evidence Act, or 
otherwise. Section 32, provides that state- 
ments, written or verbal, of relevant facts 
made by persons who cannot be called as 
witnesses are relevant facts in certain 
cases, one of the cases being when the state- 
ment is made by a person as to the cause 
of his death, or as to any of the circumstan- 
ces of the transaction which resulted in his 
death. Now, apart from authority, I must 
admit that I should greatly doubt whether 
Sita’s gestures in reply to the questions 
put to her or the questions put to her 
taken together with her gestures in reply to 
them, could without straining of language 
be regarded as a verbal statement made by 
Gita within the meaning of s.32. On the 
other hand, apart from authority I should 
myself have thought that her gestures 
as explained by the questions put to her 
would be relevant ag conduct unders. 8 of 
the Act, although I must admit that s. Bisa 
little difficult to understand, in particular the 
precise meaning of the expression “influences 
or is influenced by any fact in issue or 
relevant fact.” 

There is no decision of this High Court 
on the point, but the authority of other 
High Courts is the other way. That is to 
say, it has been held that evidence of this 
kind is admissible under s. 32, not under 
s. 8. Inthe oldest case, Queen-Empress v. 
Abdullah (1), the only case in which 
reasons have been given, the facts were 
that an injured person had been questioned 
at considerable length. A large number of 
questions had been put to her, some of them 
leading and some not leading, to which she 
had replied by various signs, and gestures. 
The Sessions Judge had allowed the evi- 
dence to be given and the question which 
was referred to the Full Bench was whether 
the evidence was admissible. .At the com- 
mencement of his judgment the learned 
Chief Justice said that he understood the 


question submitted to come to this : 
“When a witness iscalled who deposes to having 


(1) 7 A 385; A W N 1885, 78, 
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put ¢ertain questions to a person, the cause of whose 
death is the subject-matter of the trial, which ques- 
tions have been responded to by certaia signs, can 
such questions and signs, taken together, be properly 
regarded as ‘verbal statements’ under s. 32, Evi- 
dence Act, or are they admissible under any other 
secticns of the same Act?” 

The learned Chief Justice tock the view 
that the evidence was admissible under s. 32 
and not s. 8. Twoof the learned Judges con- 
curred with that answer. Mahomed, J. 
though agreeing with the other Judges that 
the answer to the question referred in the 
form given to it by the Chief Justice should 
be in the affirmative, took the view that the 
case came under s. 8 and not under s. 32. 
The ergument which has been put forward 
‘before usis that the majority of the Judges 
in this Allahabad case made a distinction 
‘between (a) leading questions such as ‘Did 
A inflict the injuries on you ?’’ answered by 
anod, and (b) “Who inflicted the injuries 
on you" answered by pointing to an 
individual presént, and that they held that 
(a) was admissible as a verbal statement 
under s.32, and (b) was not. I can see no 
logical basis for such ea distinction. As I 
say, my own view, apart from authority, 
would be thatin neither case is there any 
verbal statement ofthe person questioned. 
But if (a) is to be regarded as a verbal 
statement, I can see no reason why (b) 
should not. At one passage in his judgment 
at p. 397*, the learned Chief Justice said : 

“The same objection which is ncw made to the 
admission in evidence of these signs might equally 
be made to the assent given by a witnessin an action 
to leading questions put by Counsel, Hf, for 
example, Counsel were to ask—‘Is this place a 
thousand miles from Calcutta?’ and the witness 
replied ‘Yes,’ if might be said that the witness made 
no ‘statement as to the distance referred to. The 


objection to leading questions is not that they are 
absolutely illegal, but only that they are unfair.” 


It would almost seem from this passage 
the the learned Judge was relying on the 
narrative form which is given to the evi- 
dence when recorded. But if any argu- 
ment could be based upon that, the same 
argument would apply in the case of the 
answers by signs or gestures which I have 
classiied under the heading (b). If the 
question were “Who inflicted the injuries?” 
and it was answered by pointing to a person 
named A, the record of the evidence, if it 
were recorded in a narrative form, would 
be: “A inflicted the injuries on me.” In 
the course of the argument our attention 
was directed tos. 119 of the Act, which 
says : 

a es who is unable to speak may give his 
evidence in any other manner in which he can make 


*Page of 7 A,—| Ed.] 
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it intelligible, as by writing cr by signs; but such 
writing must be written and the signs made in open 
Court. Evidence so given shall be deemed to be 
oral evidence.” 


This section has no direct relevance. It 
deals with statements of witnesses, i. e. per- 
sons who are actually examined in Court, 
whereas s. 32 deals with statements made 
by persons who cannot be called as witness- 
es. But perhaps s. 119 has some little 
importance as suggesting that the framers 
of the Act were prepared to include answers 
given by signs in the category of oral evi- 
dence. It cannot, of course, be suggested 
that s. 119 only permits answer to be given 
by signs to leading questions. Iam by no 
means sure that the distinction which is now 
suggested was really intended by the learn- 
ed Judges who formed the majority of the 
Bench in Queen-Empress v. Abdullah (1). 
In any case that decision has been followed 
in a number of cases of other High Courts, 
Emperor v. Sadhu Charan Das (2), Chandrika 
Ram Kaharv. Emperor (3) and Ranga v. 
Emperor (4), and in none of these cases has 
any such distinction been made. Emperor 
v. Sadhu Charan Das (2) was in fact a case 
very similar, to the present. 

The dying ‘declaration’ which had to be 
considered merely consisted of evidence to 
show that three persons were made to stand 
before the injured person. She was asked 
to point out which of the three wounded her 
and she poined out her husband as the 
person who wounded her. So far from 
taking the view that the question put to the 
woman should have heen in a leading form 
in crder to make the answer by signs 
admissible, the Court said that it was 
regrettable that the question was put ina 
form which suggested that the injury was 
homicidal. So that the Court apparently 
thought that it would have been better if 
the questions had not been putin a leading 
form atall. It would seem that since 1885, 
if not before, it has been more or less 
settled law that dying declarations of this 
kind are admissible under s. 32. Whether 
under s. 32 or as I should myself rather 
prefer to hold under s. 8, I think 'there can 
be no doubt that the evidence is admis- 
sible. (His Lordship after discussing the 
evidence concluded.) We take the view, 
therefore, that the learned Judge was 
fully justified in agreeing with the 

(2) 49 C 600; 77 Ind. Cas. 993: A I R 1922 Cal. 409; 
25 Cr. L J 529; 26C W N 414. 

(3) 1 Pat. 401; 71 Ind. Cas, 353; AT R 1922 Pat. 


585; 24 Cr. L J 129; 3 P L T 771; (1923) Pat. 26: f 
LR 770r E ER 


(4) 5 Lah. 305; 84 Ind. Cas, 552: AI R19 h, BEL. 
26 Cr. L J 328. E a EL 
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Opinion of two of the assessors and. in 
convicting the accused of murder. Itis 
clearly a case in which there can be no 
Sentence but the sentence of death. Tt was 
a brutal attack on a-defenceless woman and 
‘there were no extenuating circumstances. 
‘The sentence, therefore, must be confirmed 
and the appeal dismissed. 

Wassoodew, J.— (After stating the facts 
of the case, his Lordship proceeded.) There 
is also evidence of the dying declaration 
of the deceased. The first indication of 
that declaration is given inthe testimony 
of Bhika. In his examination-in-chief he 
distinctly stated that the deceased with 
great effort said that Moti, meaning the 
accused , had cut her. He resiled from that 
statement in his cross-examination in which 
the answer was extracted that he did not put 
her any question with regard to her 
assailant. The Police Sub-Inspecior is, 
however, definite that the deceased in a low 
voice and with great effort uttered ths word 
Moti when she was questioned as regards 
her assailant and she also pointed out the 
sickle with which she was cut. Before the 
-panch she repeated that accusation against 
Motiram. The dying declaration was then 
formally recorded by the Subordinate Judge 
and Magistrate, Ex. 18,at about 4 P. m. that 
-day. The deceased was then unable to 
speak owing to the nature of her injury. 
Butin reply to questions she indicated by 
signs that Moti who was present was her 
assailant, and that the instrument used was 
a sickle. It is reasonable to suppose that 
the deceased was unable to speak after she 
had received the injury. That is also the 
view of the doctor. Objections have been 
taken to the admission of these dying 
declarations on the ground that they cannot 
be described as verbal statements within 
the meaning of s. 32, Evidence Act. That 
point has been considered by a Full Bench 
of the Allahabad High Court in .Q een- 
Empress v. Abdullah (1). 

The learned Advozate for the accused has 
tried to distinguish that case from the 
present one on the ground that the majori- 
ty deciding that case restricted the admis- 
sibility of such declarations only to signs 
signifying assent or dissent by the dying 
person upon hearing leading questions put 
to him. It seems to me that the form of the 
question cannot affect the admissibility of 
the signs if such signs are rendered admis- 
sible under the Evidence Act. Indeed the 
question whether such signs are admissible 
under s. 8 ors. 32, Evidence Act, is not free 
from-difficulty; but I see no reason to differ 
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from the views expressed by the learned 
Chief Justice in Abdulla’s case (1) which 
has been followed without dissent by the 
Patna, Calcutta and Lahore High Courts 
since 1885. If the objection was to the 
interpretation of signs, then unquestionably 
the interpretation ofthe person recording 
the dying declaration would not be admis- 
sible. Here the record is full enough to 
permit the Court to interpret the signs inde- 
pendently. After carefully reading the 
declaration my own interpretation is that the 
accused was indicated is no unmistakable 


-way asthe assailant of the deceased. The 


dying declaration, therefore, lends confirma- 
tion to the proof available, and I agree with 
my learned brother that the accused is guilty 
of the murder of Sita and that the sentence 
passed onhim should be confirmed and his 
appeal dismissed. 

N. Appeal dismissed. 
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NAGPUR HIGH COURT 
Miscellaneous Criminal Case No. 33 
of 1936 
April 17, 1936 
GRUER, J. 
NARAYAN AND ANOTHER—APPLICANTS 
VETSUS 


BALA—Opposits Party 

Criminal Prozedure Code (Act V . of 1898), s. 596 
(8)—Bona fide mistake of law by Magistrate—W he- 
ther good ground for transfer—Accused absent—Plea 
of illness disbelieved—Application for adjournment 
refused—Held, case should be transferred, 

A bona fide mistake of law on the part of a Magis- 
trate is not agood ground of transfer. Similarly no 
apprehension should arise from the ordinary acts of 
the Magistrate performed in the course ofa case 
even ifthe decision is against the accused, Ashir- 
bad Muchi v. Maji Muchini (1), Fasiuddin v. Emperor 
(2) and Imperatrix v. Sadashiv Narayan Joshi (3), 
referred to. 

Where the accused who remained absent for some 
time on the plea of illness but the Magistrate dis- 
believed the plea and did not accept the medica] 
certificate produced by them and the application for 
adjournment under s. 526 (8) was algo refused : 

Held, that a flagrant disobedience of the obliga- 
tion to adjourn the case under s. 526 (8) was suffici- 
ent reason for granting a transfer and although the 
disobedience in the present case may have been in- 
advertent, yet in view of the fact that the accused 
declared that they wouldnot claim a de novo trial, 
the case should be transferred. Walidad Khan vy. 
Emperor (4), referred to. 

Application for transfer of Criminal Case 
No. 32 of 1934. 


Mr. C. M. Gadge, for the Applicant. 

Order.—I have felt some doubt whether 
it is really necessary to order transfer, as 
desired by the accused, of this case which 
is now in its concluding stages. It has 


436 
“Bone on since May 8, 1931, and part of the 
delay at least seems to have been due to 
the accused themselves who remained absent 
for some time on the plea of illness. This 
plea was disbelieved by the trial Magistrate, 
the medical certificate produced by them 
was not secepted, and action was taken 
against the surety of the accused. Finally, 
on November 9, 1935, the accused Chintaman 
asked for adjournment of the case under 
ss. 526 and 528, Criminal Procedure Code. 
This was. refused by ihe Magistrate who, 
recorded : 

“They gave no grounds for the said application. 
I take no notice of such an application.” 

- This was certainly an irregularity, as the 
mandatory provision under s. 526 (8), Cri- 
minal Procedure Code, was neglected. 
Now a bona fide mistake of law on the 
part of a Magistrate is not a good ground 
of transfer. Similary no apprehension 
should arise from the ordinary acts of 
the Magistrate performed in the course of 
a case even ifthe decision is against the 
accused: Ashirbad Muchi v. Aaji Muchini 
(D, Fasiuddin v. Emperor, 30 Cr. L. J. 728 
(2) and Imperatrix v. Sadashiv Narayan 
Joshi (3), ete. 

In the present case, the Magistrate in 
his explanation to the Additional District 
Magistrate which I find on the record does 
not say how he fell into the error of 
refusing an adjournment. He merely 
says, “I gave my reasons for rejecting the 
application”. Thus, it cannot be said whe- 
ther his mistake was bona fide or not. At 
least it was due to negligence in not 
reading the section which was mentioned 
in the appplication. 

Although the reason given by the accused 
for their non-appearance has been rejected, 
it does not followed that their defence is for 
that reason likely to be disbelieved, but 
in view of what has happened it is possible 
that they enterain an apprehension to that 
effect which cannot be said to be entirely 
unreasonable. In a case tried in the 
Allahabad High Court reported in 
Walidad Khan v. Emperor, 29 Or. 
L. J. 671 (4), it was held that a 
flagrant disobedience of the obligalion to 
adjourn the case under s. 526 (8) was 
sufficient reason for granting a transfer. 
The disobedience in the present case may 
have been inadvertent but taking every- 


(1) 8 O.W N 838. 
(2) 30 Cr. LJ 728: 117 Ind. Cas. 213; AIR 1999 


ag. . 
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r, 671; 110 Ind, Oas. 223; 10 A I Or, R 
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thing into account and in view of the fact 
that the applicants through their Pleader 
declare that they would not claim any de 
novo trial, I grant the application. The 
case will be transferred to another Magis- 
trate to be designated by the District Magis- 
trate and will proceed from the point which 
it has now reached. The accused should 
be allowed to complete their defence evi- 
dence including, if they wish, that of 
the witness Mangal who was not examined 
on November 9, 1935, evidently because the 


adjournment had been refused. 
N, Application granted, 


— Ee 


CALCUTTA HIGH COURT 

Civil Rule No. 1068 of 1935 
January 13, 1936 
R. C. MITTER, J. 

SHARFUDDIN AHMAD—Avortion- 
PURCHASER ~ PETITIONER 
VvETSUS 
JAGADISH NATH RAY BAHADUR AND 

ANOTAER—OpposiITa@ PARTIES 

Bengal Tenancy Act (VIII of 1885), ss. 26-7, 158 
(c), 26-B—Composite application seeking two reliefs 
— Point for decision common—No appeal filed against 
decision under s. 158 (c)—Revision against decision 
under s. 26-J, if maintainable—Transferable holding 
—~Recognition of landlord—Statutory right to recover 
transfer fee—Holding wrongly described—Right to 
transfer fee, if affected—Principle of 3. 26~J—~ 
Obligation to pay transfer fee, when arises—Duty of 
Sub-Registrar. 

The relief under s. 158, sub-s. (0), Bengal Tenancy 
Act, must in substance be in the form of a declaration 
and that under s, 26-J in the form of a decree for 
recovery of money. Where the application is a com- 
posite application, two applications under s, 158 (e) 
and s. 26-J, combined into one, but different in scope 
though for their adjudication there is a common point 
involved, namely the status of the tenant, although 
no appeal is filed against the decision under s, 158 
(0), yet a revision can be filed challenging the order 
under s. 26-J. |p. 427, col. 2 | 

When the law has made holdings transferable under 
s. 26-B, Bengal Tenancy Act, there is no scope for 
theory cf recognition by the landlord. The transfer 
is good and passes title from the transferor to the 
transferee, whether the londlord signifies his accept- 
ance ornot. The landlord’s right to the transfer fee 
is a statutory right. If the deed of transfer describes 
it as an ordinary occupancy holding and no landlord's 
fee is paid to the Sub-Registrar, he would not regis- 
ter it and the title would not pass, for the transfer 
of such a holding can only be by registered instru- 
ment. Ifthe document falsely described the holding 
to be mukurari one, and a fee prescribed by s. 12, 
Bengal Tenancy Act, is paid, the document would be 
accepted for registration by the Sub-Registrar and he 
would register it, if execution is admitted and docu- 
ment presented in time in accordance with the rules 
for registration of documents. Thefalse description 
of the tenancy would not affect the transfer of title. 
This is plain by reason of the provisions of s. 26-J 
which proceeds on the basis of a transfer of title, giving 
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. Yight to the landlord to recover, together with com- 
pensation, the money on which he had been deprived 
by reason of the registration being effected on the 

` basis of the false recital. |p, 428, cols. 1 & 2.] 

Section 26-J, Bengal Tenancy Act, is based on the 
principle thatthe transferee cannot be allowed to 
escape fr.m the liability to pay the landlord's trans- 
fer fee by taking a transfer with a false or incorrect 
recital as tothe naturaof the tenancy purchasad 
which has led the Sub-Registrar to register it. The 
obligation to pay the same arises at that point of 
time when the instrument is presented for registration. 
Whether the instrument of transfer is effective in 
passing title to him, the purchaser, or not, cannot be 
Investigated at the time of the presentation of the 
‘jostrument for registration. The Registration Officer 
has no power to investigate the question, and on prin- 
ciple the legislature hag given him no such power, 
for to do so would be to invest him withthe functions 
of a Civil Court. [p. 429, col. 3.] 

On principle and on the language of ss. 28-C and 
26-J when the transfer has been accepted by the pur- 
chaser, that is, when there bas. been a transfer in 
fact, the transferee is bound to pay the landlord's 
transfer fee in full, and if not paid amicably, it can be 
recovered by thelandlord through the helpof the 
Court, under the provisions of para. 2,s. 26-J. Whe- 
ther the transfer has in law passed title to him is 
entirely foreign tothe inquiny held by the Courtin 
proceedings started under s. 26-J.  [abzd. 

C. R. from an order of the Munsif, 
Raigunj, dated June 10, 1935. 

Sir Saadulla and Mr. Serajuddin Ahmed, 
fcr the Petitioner. 

Messrs. G. P. Sanyal and Sourindra 
Narayan Ghose, for the Opposite Patrties. 


Order.— An occupancy holding belonged . 


to one Abdul Kader, which he held under 
the opposite parties, who obtained a rent 
decree against him and in execution thereof 
in Rent Execution Case No. 226 of 1932 
attached the holding on.March 2, 1932, 
While the attachment was subsisting .the 
petitioner puchased the same from Abdul 
Kader by a registered conveyance dated 
June 30, 1932. In the conveyance the pro- 
perty wes described as mukarrari mourashi 
holding and at the time of the registration 
the sum of Re. lonly was deposited with 
the Sub-Registrar as the landlord’s fee. TLe 
consideration recited in the conveyance is 
Rs. 849. Out of the consideration the 
purchaser undertook to discharge the rent 
decree and to discharge a mortgage on the 
holding. It is the case of the petitioner 
that no consideration passed as he did not 
accept the conveyance on finding thatthe 
property was under attachment at the time, 
but this part of the case has not been 
adjudicated upon as the learned Munsif has 
held that he is not entitled to go into the 
said question.. In rent Execution Case 
No. 226 of 1932 the holding was ultimately 
sold on August 3, 1932, and purchased by 
the petitioner. Thereafter the opposite 
parties made an application against the 
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petitioner under s. 26-J, Bengal Tenancy Act, 
for recovery of the transfer fee payable 
under s. 26-C, after deducting the sum of 
Re. | already paid, together with compensa- 
tion. In the said application they also pray- 
ed for the determination of the nature of the 
tenancy under the provisions of s. 158, sub- 
s. (0), Bengal Tenancy Act. The basis of 
their claim made under s. 26-J is that the 
holding is an occupancy holding, but has 
been falsely described as a mukarrari hold- 
ing, in the aforesaid conveyance of June 
30, 1932. 

Although the question of status of the 
tenant has been gone into fully by the 
learned Munsif, the order only gives the 
opposite party a decree for the recovery of 
Rs. 168-12-9, the balance of the landlord's 
transfer fee payable under s. 26-0 and Re. 1 
as compensation. In the order there is no 
declaration given that the tenancy is an 
occupancy holding. A preliminary objec- 
tion is raised cn behalf of the opposite parties 
that no revision lies as the said order js 
appealable, being an order passed not only 
on an application mada under s. 26-J, but 
also under s. 158, an order under the last 
mentioned section being appealable. I can- 
not give effect to this preliminary objec- 
tion. 

The relief under s. 158, sub-s. (e) must 
in substance be in tho form of a declaration, 
and that ander s. 26-J in the form ofa 
decree for recovery of money. The peti- 
tioner not having appealed against the order,’ 
regarding it asin part an order under s. 158, 
sub-s. (c) cannot challenge the finding that 
the holding is an occupancy holding, but in 
my judgment he can attack the order for 
payment of Rs. 169-12-9 to the opposite 
parties in a manner which would not involve 
a challenge to the finding that the holding 
is an occupancy holding. In fact, the peti- 
tioner’s Advecate does not challenge the said 
finding. In my view the application filed by 
the opposite parties is a composite applica- 
tion, two applications combined into one, 
but different in scope ihough for their 
adjudication there is a common point 
involved, namely the status of the tenant. 
If a memorandum of appeal had in fact been 
lodged before the learned District Judge, 
the paryer for discharging the order for pay- 
ment of Rs. 169-12-9 could not have been 
urged before him in the appeal. For that 
reason [hold that the application for revision 
which has only challenged the said order for 
payment of money based cn s. 26-3 is main- 
tainable. 

On the merits the points made by Sir 


B. 
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Saadulla, appearing for the petitioner, arè four 
in number, namely: (2) that the conveyance 
having been executed during the. pendency 
. Of the {attachment made at the instance of 
. the opposite parties was not valid against 


them, and there being no valid transfer in - 


. law no transfer feeis payable under s. 20-0 
by his client; (ii) that: the transfer fee pay- 
. able under s. 26-C or 26-18 is for. the purpose 
: Of getting recognition of the transferee from 
. the landlord and when the landlords in this 
- case have by their conduct refused such 
recognition by proceeding to execute the 
- rent decree under Ch. XIV, -Bengal Tenancy 
. Act, against Abdul Kader, withoul mak- 
ing, his client a party to the execution 
proceedings, no transfer fee is payable 
- under s. 26-0; (iii) that his client having 
purchased in execution of a decree for 
. arrears-of rent due in respect of the hold- 
. ing no transfer fee is .payable under 
26-E and (iv) that even if the other 
contentions are not tenable, the Court 
- below cught to have gone into the ques- 
tion asto whether his client had accept- 
ed the conveyance ; and ifthe facts alleged 
by him are found to be true, no transfer 
- fee is payable by him and the landlord’s 
application under s. 26-J ought to have been 
dismissed. 

The third-contention proceeds upon a 
. misapprehension. The - opposite  parlies 
Lave not laid their claim, basing the causa 
of action onthe petitioner's purchase at 
the Court sale. They. have based it on 
the petitioner's private purchase, that is, 
by ‘the conveyance mentioned above. There 
.i8 accordingly no substance in this point, 
‘end I overrule it. ‘In dealing with the 
first and second ccntentions, I will pro- 
ceed on the basis that the conveyance was 
accepted by the petitioner, and that it 
represents a genuine transaction. The 
second point urged by Sir Saadulla does 
not appeal to me. At a time when occu- 
pancy holdings were not transferable by 
law, fees or selamis paid by a transferee 
were nodoubt a price for recognition of 
the transfer bythe landlord. But when 
the law has wade such holdings transfer- 
able, s. 26-B, there is no scope for theory of 
of recognition by the landlord. The trans- 
feris good and passes title from the 
transferor to the transferee, whether the 
landlord signifies his acceptance or not. 
The landlord's right to the transfer fee is 
now a statutory right. If the deed of 
transfer describes it as an ordinary oc- 
cupancy holding and no landlord's fee 
is paidto the Sub-Registrar, he would not 
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register it and the title would not pass, 
for the transfer of such a holding can only 
be by registered instrument. If the docu- 
ment falsely described the holding to be 
mukarrari one, and a fee prescribed by 
s. 12, Bengal Tenancy Act, is paid, the 
document would be accepted for regis- 
tration by the Sub-Registrar and he would 
register it, if execution is admitted and 
document presented in tims in accord- 
ance with the rules for registration of 
document. 

The false description of the tenancy 
would not affect the transfer of title. This 
is plain by reason of the provisions of 
s. 26-J which proceeds on the basis of a 
transfer of title, giving right to the land- 
lord to recover, tog:ther with compensation 
the money of which he had been deprived 
by reason of the registration being effected 
on the basis of the false recital. When 
the landlord's non-recdgnition of the trans- 
fer has no effect on the transfer, I fail to 
see how the conduct of the opposite 
Parties in proceeding with the rent execu- 
tion in the manner indicated above is 
material. The petitioner having purchased 
pendente lite cannot claim to be made a 
party tothe execution proceedings and 
there was no obligation on the part of the 
landlords to make him a party thereto. 
Still the petitioner's purchase by the afore- 
said conveyance gave him valuable rights 
against the landlords, for he, by deposit- 
ing the amount recoverable under the rent 
decree and tke statutory compensation, 
could have had the sale set aside, or could 
have applied for setting aside under 
s. 174 (1) ands. 174 (3) respectively of the 
Bengal Tenancy Act if a stranger had 
purchased the holding at the Court sale. 
I hold accordingly that the opposite par- 
ties are entitled to recover the balance of 
the transfer fee and compensation if they 
are not otherwise debarred from doing so, 
This leads me to consider the first and the 
fourth contentions urged on behalf of the 
petitioner, which, inmy opinion, are the 
only substantial points involved in this 
Rule. For the reasons hereafter appearing, 
I do not agree with the first conten- 
tion but hold that the fourth contention is 
asound one and as the facts bearing 
upon it have not been investigated by the 
lower Court, I must remand the case, 
In dealing with the first point, I accord- 
ingly proceed on the assumption that the 
transfer had been accepted by the peti- 
tioner and he paid the sum of Re. 1 as 
transfer fee. 
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Although s. 26-C, unlike s. 26-H, does 
not indicate by whom the landlord's 
transfer fee hasto be paid, para. 1 -of 


s. 26-J makes it clear that it is the pur- 
chaser who is under theobligation to pay 
it tothe Sub-Reg'strar at the time when 
the instrument of transfer is presented 
for registration. Section 26-J is in my 
judgment based on the principle that the 
iransferee cannot be allowed to escape 
from the liability to pay the ldndlord’s 
transfer fee by taking a transfer witha 
false or incorrect recital as tothe nature 
of the tenancy purchased which has led 
the Sub-Registrar to register it. The 
obligation to pay the same arises at that 
Point of- time when the instrument is 
presented for registration. "Whether the 


instrument of transfer is effective in pass- 


ing titletohim, the ‘purchaser, or not, 
cannot be investigated at the time of the 
| presentation of the instrument for regis- 
tration. The Registering Officer has no 


power to investigate the question, and on 


principle the legislature has given him 
no such power, for to do so would be to in- 
vest him with tke functions of a Civil 
Court. Tke following illustration may 
serve to make the point clear. <A, the 
occupancy ryot, sells his entire holding 
to B, but later on sells the same over 
again to C, who, not knowing of the 
‘transfer to B, accepts the transfer and 
pays the consideration money. C's instru- 


ment of transfer is then presented fcr re- 


gistration. 
In this cuse ke has to pay the land- 


lord’s transfer fee, for without it his instru- . 


ment of transfer would not be regis- 
tered, although by the transfer he got 
no title the property having been already 
transfered to B. In'this case, when he 
finds no title has passed to him, his re- 
medy would be against his vendor, and 


he can recover the landlord’s transfer fee © 
On principle and © 


from him as damages. 
on the language of ss. 26-C and 26-J, I 


hold: that when the transfer has been ` 


accepted by the purchaser, that is, when 
there has been a transfer in fact, the 
transferee is bound to pay the landlord's 


transfer fee in full, and if not paid ami- ` 


cably, it can be recovered by the landlord 
through the help of the Court, under the 
provisions of para. 2, s. 26-J. Whether 
ihe transfer has in law passed title to 
him is entirely foreign to the inquiry. 
held by the Court in proceedings started 
under s. 26-J. For’ these reasons I over« 
gule the first contention urged by Sir 
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Saadulla. 
above the fourth point does not present 
any difficulty. I have held alove that 
there must be atransfer in fact to attract 
the operation of 3s. 26-J. A transfer of pre- 
perty implies two parties, the person pro- 
posing tosell and a person proposing to 
buy and the terms being agreed to by 
the said two parties. Suppose an occu- 
pancy rot A, the terms of whose tenancy 
are onerous, executes a conveyance wilh 
a recital that the property is rent-free 
and purports to transfer it to B, his 
enemy, without the knowledge of the latter, 
goes to the Registration Office, presents it 
for registration and pays out of his 
pocket the landlord's fee of Rs. 2 tothe 
Sub-Registrar and gets it registered,. it 
would be unreasonable to fix the liability 
for the payments of the balance of the 
landlord's transfer fee and compensation 
on B under the provisions of s. 26-J. In 


such a case [hold it would be open to B, 


when prcceedings are started against him , 


under s. 26-J, to show that there was 
no transfer to himin fact, on the ground 


that he has not accepted the instrument, 
at all. On the said principle, I hold that - 
in this case if was open to ths petitioner , 


to plead and prove that before the pre- 
sentation for registration he resijled from 
the bargain. In deciding this question, the 
question whether he paid the sum of 


Re. 1 as landlord's fee at the time of regis- - 


tration, as also the question as to whether 
he took possession before his 


purchase - 


at the rent sale, would be material questions. ` 


I accordingly remand the case to the | 


lower Court for adjudication on the 


limited point which I have indicated . 


above. ._ ; 

The Rule is accordingly made absolute, 
Wearing fee one gold mohur, to abide 
final result. 

D. l Rule made absolute. 


eae 


LAHORE HIGH COURT 
Civil Revision Petition No. 243 of 1936 
l July 1, 1936 


BHIDE, J. 
NAZIR MOHAMMAD KHAN—DEFENDANT 
~~ PETITIONER 
VETSUS 
Khawaja ABDUL GHANI—Prainerpp 
——-RESPONDENT 


Evidence Act (I of 1872), s. 92—Whether governs 
decrees— Decree based on award ambiguous in its terms 
— Examination of arbitrutor—Court directing execu- 


. tion to proceed on basis of his statement—Legality of, 


Section 92, Evidence Act, does not govern decreeg 


> 
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and hence where a decree basad onan award is am- 
biguous in its terms, it is open to the Court to examine 
the arbitrator and onthe basis of his statement 
direct execution to proceed. Adapa Papimma v. 
Darbha Venkayyo (2), Hotchand Tolaram v. Prem- 
chand(3) and Allah Bakhsh v, Punjab and Sindh 
Bank, Ltd. (4), relied on. 

C. Rev: P. of an order of the Judge, 

a Cause Court, Simla, dated December 
3 * 

Mr. Mohsin Shah, for tke Petitioner. 

r Mr. Muhammad Munir, for ihe Respon- 
ent. 

Judgment.—This is a petition for revi- 
sion ofan order of the Small Cause Judge, 
Simla, directing execution of a decree to 
proceed against the petitioner. 

The decree was based on an award, which 
was certainly ambiguous in its ferms, The 
learned Judge examined the arbitrator aud 
on the basis of his statement directed execu- 
tion to proceed. It is contended on behalf 
of the petitioner that snch evidence was not 
admissible for the purpose of interpreting 
the decree, and Muddyar Chand Shaha v. 
Gubind Chunder Guha (1), is cited as an 
authority. 

“ The learned Counsel for petitoner relied 
on s. 92 of the Evidence Act, but it 
was held by a Full Benéh of the Madras 
Court in Adapa Papamma v. Darbha 


Venkayya, 158 Ind. Cas. 187 (2), that. 


that section does not govern deérees. In 
Hotchand Tolaram v. Premchand (3), a 
similar view was taken. In Allah Bakhsh 
v. Punjab and Sindh Bank, Lid. (4), evi- 
dence was ‘allowed to be taken for inter- 
preting the intention of a decree. Besides, 
the petitioner never objected to the arbitrator 
being examined in the Court-below. | 

I see no reason to interfere in revision 
and dismiss the petition with costs. 

N. Petition dismissed. 

(1) 10 0.1092, 

(2) 158 Ind. Cas. 187; (1935) M W N9306; 42L W 
865; 8 R M 232; A I R 1935 Mad. 869; 69 M L J 451; 58 
M. 994 (E B}. 

(3) A IR 1931 Sind 42; 131 Ind. Oas. 710; Ind, Rul 
(1931) Sind 70; 26 S L R 279. 

(4) A TR 1934 Lah. 181; 147 Ind. Cas. 23; 35P L R 
20; 6 R L 355. 


NAGPUR HIGH COURT 
Civil Revision Application No. 127 of 1936 
March 4, 1936 
PoLLOOK, J. 
Musses. BHIKUBAI GOVINDJI anp Co. 
—APPLICANT 
VETSUS. 
Hing C. P. CONTRACTING anp MINING 
SYNDICATE, NAGPUR anp OTHERS 
—Orpositz Party 
Court Fees Act (VIZ of 1870), Sch. J, Art, 1—Set- 





off, if includes equitable set-off — Written statements 
pleading equitable set-off—Whether must be stamped 
in same way as legal set-off. 

There is nothing to show that the set-off mentioned 
in Sen J, Art. 1, Court Fees Act, is confined only toa 
legal set-off and prima facie the expression “set-off” 
includez an equitable set-off. Consequently, a written 
statement pleading an equitable set-off must be 
stamped in the same way as a legal set-off. Laksh- 
manan Chettiar v. Ramanathan Chettiar (1), followed. 


Ram Das v. Dwarka Das (2) and Nand Ram v. Ram ` 


Prasad (3), not followed. 

C. Rev. App. of the order of the Court 
of the First Sub-Judge, Second Class, 
Nagpur, dated January 15, 1936, in C. 8. 
No. 42-B of 1935, pending for February 
6, 1936. 

Mr. V.K. Rajwade, for the Applicant. 
_Order.—The question is whether a 
written statement pieading an equitable’ 
set-off requires a court-fee stamp in the 
same way asa written statement pleading 
a legal set of. Under Art. l of Sch. I of 
the Court Fees Act a written statement. 
pleading a set-off is required to bear an 


ad valorem stamp. I respectfully agree . 


with the decision of the Madras High Court 


in Lakshmanan Cheitiar v. Ramanathan‘ 


Chettiar (1), that there is nothing to show 


that the set-off mentioned in this: article . 


is confined only to a legal set-off and that 
prima faciz the expression “set-off” includes 
an equitable set-off. 


In Ram Dasv. Dwarka Das (2), it was. 


held that an equitable set-off does not 
require a stamp, but no reason was given 
for this decision except that it. had been 
so held in Nand Ram v. Ram Prasad (3). 


~The provision in Art. 1 of Sch. I of the ` 


Court Fees Act requiring a written state- 
ment pleading a set-off or counter-claim was 
inserted in 1908 and the decision in Nand 
Ram v. Ram Prasad (3), was made in 
1904 and is, therefore, not a safe guide. In 
Chhakhon Lal v. Kanhaiya Lal (4), it was 


held that where a defendant had pleaded - 


a set-off of an amount larger than that 
claimed by the plaintiff, he must pay 
court-fees on the whole amount of the set- 
off and not merely on the excess over the 
plaintifs claim. That was apparently an 


equitable set-off because the amount 
claimed as a set-off was claimed as 
damages and there was a finding in 


the trial Court that the defendant was not 
entitled to have his claim for damages 


(1) 58 M 338; 154 Ind, Cas, 432; 41 LW 27; 68 M L 
J 23: (1935) M W N 424; A 1 R 1935 Mad. 115;7 RM 
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(2) A TR 1930 All. 875, 128 Iad. Cas. 763. 
(3) 27 A143, A W N 1901, 193; 1 A L J 529, 


(4) 45 A 218; 69 Ind. Cas. 921;20A Ld 1005 AIR 


1923 All 118,90 & A LR 6. 
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enquired into and determined in that trial 
uniess he first paid an ad valorem couri- 
fee on the enlire amcunt claimed as 
damages in his written statement. This 
decision was not referred to in Ram Dus 
v. Dwarka Das (2), or in Madan Mohan 
Garg v. Bohra Ram Lal (5). In Narendra 
Krishna v. Ashutosh Bhattacharji (6), 
there is a reference to the question but 
there is no decision on the point as the 
point was not takeu in the lower Ovurts 
or raised in the grounds of appeal. In 
kamangir v. échheram (7), there is a 
remark that the court-fee payable on the 
set-off is payable only on the amount 
claimed in excess of that claimed by the 
plaintiff, and there is a reference to the 
decision in Sitaram v. Kankaiyalal (8), 
which does not appear to hare decided 
that point. In any case, the remark in 
Ramangir v. Achheram (7), was obiter as it 
was held that the plea was not one of set- 
off at all. 

The lower Court was, therefore, correct 
in holding that a written statement plead- 
ing an equitable set-off must be stamped 
‘Inthe same way as a legal set-off. It has 
been suggested in the course of the 
argument that some of the items claimed 


are not really a set-off. This point has.. 


not been raised in the grounds of revision 
and does not appear to have been raised 
in the lower Court. Jt has certainly not 


been decided by the lower Court, and, 
is unnecessary for me to. 


therefore, it 
decide that point in this application for 
revision. 
‘The application for revision is rejected. 
N. Application rejecied. 


(5) A I R193: All, 115; 153 Ind. Cas, 489; (1934) A 
LJ 421; 7 R A517 


WA LR 1931 Cai. 358; 132 Ind. Cas, 195; 350 W N 


(7) A I R 1927 Nag, 74; 97 Ind, Cas. 916. 
()16CPLRuB. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 348 of 1935 
l October 18, 1935 
Mir Anman, A. J.C. 
Risaldar ABDUL SAMAD KHAN 
AND OTAEBRS—PLAINTIFES—PETITIONERS 


versus 
AKBAR KHAN AND aANotagr—Derenpants 
— RESPONDENTS 


N.-W. F. P. Courts Regulation (I of 1931), s. 30 
“—Notification No. 435-J in pursuance of s, 30—Scope 
of—Appeals from orders of Sub-Judges of lst and znd 
Class—When lie to District Court. 

The Notitication No. 435-J, dated April 1, 1931, pur- 
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-of defandants 


. and the Court of such other 
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suance of the provisoto 30, N.-W. Frontier Province 
O -urts Regulation, allows appeals to the Senior Sub- 
Judge in small causa cases not exceeding, Rs. 500 in 
value and in unclassed suits not exceeding Rs, 10) in 
value, provided they are decided by Sub-Judges other 
than those of the ist and Žad Class. It followsthatall 
the appeals from the orders of Sub-Judges, Ist and 
2nd Olass, lie to the District Court, provided the 
valus doas not exceed Rs. 5,000. 

C. R. P. against the order of the 
Senior Sub-Judge, Peshawar, dated May 
13, 1935, passedin appeal No. 24-13 of 1935 
whereby the appeal was accepted and the 
order of the Sub-Judge, Second Class, Now- 
shera, granting the plaintiffs a decree, was 
set aside. 

Pandit Wool Chand, R. B., for the Peti- 
tioners: 

Mr. Abdul Latif, for the Respondents. 

Judgment.—This is a suit by Risaldar 
Abdul Samad Khan and others for recovery 
of Rs. 3868-2 on the basis of an indemnity 
bond which was executed by the father 
Akbar Khan and others. 
The father of defendants had sold land 
to the plaintifis and had agreed to indem- 
nify them if they incurred any loss as a 
result of a pre-emption suit. 

The suit was heard by S. Jagat Singh 
Sub-Judge, Second Class, Nowsnera, and 
decreed. An appeal was preferred to the 
Senior Sub-Judge, Peshawar, who dismis- 
sed the suit. Plaintiffs have come up on 
revision to this Court and have urged the 
plea that the appeal did not lie to the Senior 
Sub-Judge. ; 

Section 30, Frontier Courts 
runs thus: ; 

“Save as otherwise provided by any law for the 
time being in force appeals from decrees of „Courts 
ee original jurisdiction shall lie ag fol- 
ows;—~ 

(a) in a suit of value not exceeding five thousand 
1upees to the Court of-the District Judge, and 

(b) inall other cases tothe Court of the Judicial] 
Commissioner, provided that the Judicial Uom- 
missioner with the previous sanction of tha 
Local Government may, by notification in the 
N W.B, Gazette direct that appeals lying to the Court 
of the District vudge from all or any of the decrees 
passed by a Subordinate Judge in a smali cause of 
value not exceeding fivehundred rupees or in an 
unclassed suit of value not exceeding one hundred 
rupee3 shall be preferred to such other Subordinate 
Judge as may be mentioned in the notification, and 
the appeal shall thereupon be pieferred accordingly 


Subordinate Judge 
shall be deemed to bethe Oourt of a District Judga 
for purposes of all appeals so preferred,” 


In pursuance of the proviso to this sec- 
tion, tne Judicial Commissioner, has issued 
Notiiication No, 435-J, daled April 1, 193], 
A may he usefully reproduced us ful- 
OWS: 


“In exercise of the powers conferrel by a, 3) of 
the N.-W. i, P, Qourts Regulation, 1981, the Judicial 


Regulation, 
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Commissioner, with the previous sanction of the 
Hon'ble the Chief Commissioner, N.-W. F. P. is pleased 
- to direct that, with effect from April 1, 1931, in 
any district appeals lying to the District Court 
from decrees or orders passed by any Subordinate 
Judges, other than one not exceeding (lis. 000) five 
hundred rupees or in an unclassed suit of value of 
the First or Second Class, ina small cause of value 
not exceeding (Rs. 100) one hundred rupees, shall 
be preferred to the Senior Subordinate Judge exer- 
cising jurisdiction within such district and that the 
Court of such Senior Subordinate Judge shall be 
deemed to be the District Court for the purposes of all 
appeals so preferred.” 

Itis obvious that the notification allows 
appeals to the Senior Sub-Judge in small 
cause cases not exceeding Rs. 500 in value 
and in unelassed suits not exceeding 
Rs. 100 in value, provided they are decid- 
ed by Sub-Judges other than these of the 
First and Second Class. It follows that 
allthe appeals from ihe orders of Sub- 
Judges, First and Second Class, lie to the 
District Court, provided the -value does not 
exceed Rs. 5,000. 

In this case the suit was decided by the 
Sub-Judge, Second Class, and the appeal did 
not lie to the Senior Sub-Judge, Peshawar. 
The petition is, therefore accepted, and the 
order of the Senior Sub-Judge; is set aside. 
He is directed to return the appeal to the 
defendants.for presentation tothe District 
Court. Costs to follow the event. 

N. Petition allowed. 


EPEE paier 


MADRAS HIGH COURT . . 
- Civil Revision Petition No, 497 of 1934 
February 14, 1936 
PaNDRANG Row, J. 


ALURI VENKATARATNAM~Piaintire—. 


PETITIONER 
versus 
ALLURU KANAKASUNDRA RAO AND 
ANOTA&R—DEFENDANTS—RESPON DENTS 


Negotiable Instruments Act (XAVI of 1881), ss. 60, ; 


118—Promissory note payable on demand — Endorse- 
ment after discharge — Endorsee not aware of dis- 
charge or demand — Presumption of holder in due 
ourse, 
ii Where an endorsee of a proinissory note payable on 
demand is not at the time of endorsement aware that 
the promissory note has been discharged or that any 
demand was ‘made, he must be deemed to bea holder 
in due course even if asa matter of fact the endorse- 
ment in his favour was made after the discharge. 
Dumpala Venkanna v. Vatla Sabbayya (1), Dorai- 
sami Reddi v. Velu Asari (2), Ramanadhan Chettiar 
v, Gunhu Ayyar (3), Sankaran Subban Patter v. 
Mangalashert'Kunhu Maidu Mudaliar (4) and D. N. 
Saha & Co. v. Bengal National Bank, Ltd, (5), referred 


o, Rev. Pv under s. 25 of Act IX of 1887 
praying tke High Court to revise the 
decree of the Court of the District Munsif 
of Guntur, in 8. O., 8. No, 1403 of 1933. 


ALURI VENKATARATNAM v. ALLURU XANAXASUNDRA RAO MADR.) 


_Rs.191 odd being the amount 
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Mr. N. Vasudeva Rao, for the Petitioner. 
Mr. V. Raghavacrari, for the Respond- 

enis. 

Judgment.—This is a postition to revise 
the decree of the principal District Munsif 
of Guntur, dated November 10, 1933, in 
S. C. S. No. 1403 of 1933, a suit to recover 
due on a 
promissory note dated July 6, 1930, executed 
by the Ist defendant in favour of ihe 
plaintiffs transferor one Kamaswara Row. 
The 2nd defendant is the undivided son 
of the Ist defendant. It was alleged in 
ihe plaint that the plaintiff had obtained 
the transfer of the promissory note by 
endorsement on June 22, 1933, for good 
consideration. It was contended by the 
defendantsthat the debt due under the suit 
promissory note had heen discharged long 
ago by the transfer of another promissory 
note to Kamaswara Row in full discharge 
of the suit debt. It was also contended that 
the plaintiff isnot a holder in due course. 
The two quéstions that were decided by 
the District Munsif were that the dis- 
charges pleaded was true and that the 
plaintiff was not a holder in due course. . 
So far as the truth of the plea of discharge 
is concerned, it has not been contended. 
in the argument that the finding of the 
District Munsif is not’ according to law. 
The argument has been confined to the : 
District Munsif’s finding on the 2nd point 
and the main complaint is that the learned 
District Munsif has ignored the presump- 
tions contained ‘in the cls. (a), (c) and (g) - 
of s. 118 of the Negotiable Instruments 
Act, and that on account of this omission 
to bear in mind the legal presumptions 
in favour of the plaintiff, the tinding must 
Pe deemed to be vitiated by an error of 
aw. 

There is no doubt that this complaint 
is fully justified as will be seen from the 
following extract from the District Munsitf’s 


judgment which deals with this point. 

“The plaintiff is not certainly a bona fide holder 
in. due course. The plaintiff has not chosen to go 
into the box. The allegation in the plant that the 
endorsement was for consideration has not been 
proved. I find that no consideration was paid for 
the transfer of the suit promissory note and that 
plaintiff is nota bona fide holder in aue courses.” 


Itis clear, therefore, that the finding 
was based on tne fact that the plaintutt 
did not go into the box and did not prove 
that he had paid consideration for the. 
endorsement. Itis not asif there is any 


evidence to snow that the plaintiff did.not 


act in good faith or did not pay considera- 
tion for the endorsement._ttn these çir- 


4 
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cumstances the finding cannot be upheld 
it is vitiated by a material error of 
aW. 

It has, however, been attempied to be 
supported by a reference to s. 60 of the 
Negotiable Instruments Actin view of the 
finding that the debt due under the suit 
promissory note had been discharged. It 
has been clearly found that the discharge 
took place actually before the endorsement. 


Even assuming that the discharge was. 


prior to the endorsement, there is no evi- 
dence whatever to show that the fact of 
the discharge was known to the plaintiff 
when he took the endorsement or that he 
was aware that any demand had been made 
for payment of the debt due under the suit 
promissory note before he took the endorse- 
ment. In the absence of any evidence as 
to the knowledge of the plaintiff in this 
case, it must be assumed in deciding this 
point that he had nosuch knowledge. 

Reliance has been placed on the decision 
reportedin Dumpala Venkanna v. Vatla 
Subbayya (1). ven in that decision which 
goes counter to at least two previous 
decisions of this Court, viz, Doraisami 
Reddi v. Velu Asari (2), and Rama- 
nadan Chettiar v. Gunhu Ayyar, 113 
Ind. Cas. 456 (3), it is stated at the end 
that the case would be different if in the 
case of a promissory noté payable on demand 
the discharge takes place before the demand. 
There is no evidence here that the dis- 
charge in this case was not made before 
the demand. 

The question of maturity does not arise 
in the case ofa promissory note payable 
on demand; it cannot be said that a 
promissory note becomes maturė the moment 
after it is executed and that any endorse- 
ment thereafter even for consideration 
does not constitute the transferee or 
endorse a holder in due course even if he 
acted in good faith. If this were the 
correct position, it would be impossible- to 
imagine that there could be any holder 
in’ due course in the case of a promissory 
note payable on demand. Reference has 
been made in this connection also to 
Sankaran Subban Patter v. Mangalasher 
Kunhu Naidu Mudaliar (4), and D. N. 
Shaha & Co. v. The Bengal National Bank, 

(1) 64M L J 241; I41 Ind. Cas. 136; Ind, Rul. (1933) 


Mad. 78; 37 L W 117; A 1R 1933 Mad. 300. 
(2) (4916) 2 M W N 107; 35 Ind, Cas. 591; 4 L W 


34. 

9 113 Ind. Cas. 458; (1928) M W N 680: A IR 1928 
Mad. 1238. . 
e 33 M 34; 3 Ind, Cas, 428; 6 M L T 237 I9 ML 
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Ltd. (5). I am of opinion that apart from 
these authorities the law is very clear that 
where an endorsee of a promissory note 
payable on demand is not aware that the 


promissory note has been discharged or 
ihat any demand was made he must be 
deemed to be 2 holder in due course even 
if as a matter of fact the endorsement 
in his 
charge. 


favour was made after the dis- 


The decree of the District Munsif must, 


therefore, be set aside as there is no evi- 


dence to show that the plaintiff was not 
a holder in due course. There must ba 
a decree in his favour as prayed for with 
costs in this Court and in the Court 
below. 

A. Decree set aside. 
(5) 47 C861; 60 Ind. Cas. 910; 33 O Ld S41. 
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Certiorari, writ of— Issue of writ —Rules a3 to— 
Procedure, if exclusively relates to question of juris- 
diction—Madras Local Boards Act (V of 1881)—Rules 
under, rr. 10 (c), 16, 20, 31—‘Result of the election’ in 
r-10 (c), meaning of—R. 31, scopeof—Non-compliance . 
with r. 16—Commissioner setting aside election without 
considering in what proportion invalid ballot papers 
had been distributed—Certiorari, writ of, if can be 
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The words ‘result of the election’ in r. 10 (c) of the 
Rules governing election under the Madras Local 
Boards Act, mean the return of the candidate and not 
the amount of his majority. Consequently, if the 
number of ballot papers rejected by reason of non- 
ecmpliance with the rules did not suffice to turn the 
scale against the elected candidate, though the extent 
‘of his majority might be affected, the result of the 
election could not be held to have been materially 
affected. Hast Clare Case (2), relied on. [p. 434, col. 2] 

Rule 31 enables the ballot papers to be prcduced to 
the Court, but this has nothing to do with a scrutiny. 
[p. 435, ccl, 1.] 

Whereasa result of the non-compliance of the 
Polling Officer with r. 16 and the consequent invalida- 
tion of the ballot papers under r 20, the Election 
Commissioner declaied the election void without con- 
sidering in what numbers the invalid ballot-papers 
had been distributed in favour of the rival candidates : 

Held, the Election Commissioner had declared the 
election void without considering and without deter- 
mining the very question upon which his jurisdiction 
to declare the election void depended and this he had 
no. power to do. Hence the case was a proper cne for 
interference by certiorari and the Commisgioner's 
order should be quashed [p. 436, col, 1.] 

[Case-law discussed.) 
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Per Venkatasubba Rao, J.—It-is wrong to assume 
that nothing short of some sort of defect connected 
with jurisdiction can afford ground for certiorari. 
Procedure by certiorari is not at all exclusively con- 
nected with cases of jurisdiction or its absence, But 
it is not every mistakein law that can be remedied 
by this writ. [p. 436, col. 1,] 

As to certiorari there is a well settled rule, namely 
that it lies when inthe exercise of jurisdiction there 
is error on the face of the adjudication. Reg v. 
Mahony (9), referred to. [p. 437, col. 1.] i 


Messrs. K. S. Jayarama Aiyar and T. 
Ananda Rao, forthe Petitioner. 


Mr. K. Rajah Aiyar for Mr. T. M. 
Venugopala Mudaliar and Mr.. A. Gopala- 
charlu, for the Opposite Parties. 

Cornish, J.—The petitioner, the success- 
ful candidate ata District Board Election, 
prays that a writ of certiorari may issue to 
bring up and quash the order of the Elec- 
tion Commissioner declaring his election 
void and ordering a- fresh election. The 
result of the poll was that the petitioner had 
been returned by amajority of 114, having 
polled 1,206 voles to 1,092 votes for his 
opponent, respondent No. 1. An election 
petition was brought by respondent No. 1 
alleging certain irregularities in the conduct 
of the Polling Officer in one cf the polling 
booths. Whathad happened here was that 
the Polling Officer by a mistake had marked 
on the back of each ballot paper the number 
of the voter inthe Electoral Register. This 
number, according tor. 16, is only to be 
marked on the counterfoil when the ballot 
paper or outerfoil is handed to the voter. 
The result was that 322 ballot papers so 
marked and put into the ballot box in this 
polling booth were invalidated and rejected 
by the Election Officer, Two of these 
ballot papers were apparently invalid on 
other grounds. Rule 10 (e), Leeal Boards 
Act, rules governing disputed elections pro- 
vides: 

“Tfin the opinion of the Election Commissioner the 
result of the election has been materially affected... .. 
sees DY any non-compliance with the provisions of the 
Act or the rules made thereunder, the election of the 

eturned candidate shall be void.” ' 

There were, therefore, two questions for 
the Commissioner to decide. Firstly, 
whether there had been a non-compliance 
with the Act or the rules; and secondly, 
whether such non-compliance had mate- 
rially- affected the result of the election. 
Undoubtedly there had been an infringe- 
ment of the rules when the Polling Officer 
marked on ihe ballot papers the voter's 
numbers which he was only authorised to 
mark on the counterfoils. He made the 
same mistake as the Presidivg Officer made 
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in Weodward v. Sarsons (1), with equally 
fatal results to the validity of the ballot 
papers. Rule 20 (1) says that 

“Any ballot paper ..... on which any mark is made 


by which the elector may afterwards be identified 
shall be invalid.” < 


Tne ruleis modelled on s. 2, Ballot Act 
(35 and 36 Vic. C. 33), though the local . 
draftsman has chosen to substitute the word 
“may” for tke word “can” in the English 
Act and to introduce the superfluous word 
“afterwards” before the word “identified.” 
But the effect of r. 20 and s. 2 is ihe same; 
it is to invalidate any ballot paper bearing 
on it a mark or writing indicating the 
identity of the voter. The Polling Officer 
had infringed r.16 and the ballot papers 
offended against r. 20, so that there was 
certainly here a non-compliance with the 
rules. 

The next question was whether this non- 
compliance had materially affected the result 
of the election. Rule 10 (e) which makes 
this the basis of the Commissioner's power 
to declare the election void, has been 
extracted from s. 13, Ballot Act. The words 
“result of the election” in the section have 
been held to mean the return of the candi- 
date and not the amount of his majority: see 
Rogers on Election, Vol. 11, page 41, and 
the cases there cited. The words must have 
the same meaning in the rule. So that if 
the number of ballot papers rejected by 
reason of non-compliance with the rules did 
not suffice to turn the scale against, the 
elected candidate, though ihe extent of his 
majority might be affected, the result of the 
election could not be held to have been 
materially affected. This is made very clear 
by O’Brien, J. in Hast Clare Case (2), where 
he said: 

“I donot at all agree with the construction puf 
upon that section (4. e, s. 13, Ballot Act), by 
Grove, J. in the Hackney case. He there says that 
‘the result of the election’ doesnot necessarily mean 
the return of the candidate, but means his return by 
the particular number of votes, In his opinion, there- 
fore, if the mistake or non-compliance with the rules 
produced a diminution of the votes by which the su- 
ecessful candidate was elected, although it might be 
sufficient to destroy his majoity, ‘the result 
of the election’ would be affected..... . In my opinion 
that decision is entirely wrong. In Woodward v. 
Sarsons (1), no less than 294 votes were spoiled by the 
mistake of the presiding officer, but they would not, 
if admitted, havs turned the scale against the 
successful candidate and, therefore, did not affect the 


result of the election. It was held that this did not 
render the election invalid,” 


In the election petition in the present case 

(1) (1875) 10 OP 733; 44 L JO P 293; 32 L T 867; 
39 J P 776, 

(2) (1892) 40°'M & HB 162, ’ 


1 
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it was stated on affidavit that of the rejected 
votes in the particular ballot-box, the 
‘Successful candidate had a majority of 68 in 
his favour. That is to say, two of 322 
| Invalid ballot papers being bad on grounds 
~ other than the unauthorized mark made by 
the Polling Officer, of the remaining 320, 
194 had been given for the petitioner and 
126 for his opponent. The accuracy of this 
statement has not been contradicted, nor, it 
would seem, disbelieved by the Election 
Commissioner. He simply-refussd to con- 
sider it. He could, if he had wished for 
further confirmation, have ordered the hallot 
papers to be produced, and satisfied himself 
of the fact. Rule 31 enables the ballot 
papers to be produced to the Court. This 
has nothing to do with a _ scrutiny. 
Woodward v. Sarsons (1), shows that the 
distribution of the invalid votes is material 
to the question whether the non-compliance 
with the rules had affected the result of the 
election. But there isno reason io doubt 
the correctness of the figures; sa that both 
on the invalid votes and on the good votes 
the petitioner hada majority. There was 
some .argument before the Commissioner 
that, Electors on getting to know of the 
irregularity committed by the Polling 
Officer might have abstained from Voting. 
But the Commissioner has found that there 
was no proof of it, though he remarks that 
heisunable tosay that many were not 
kept away from the booth because they 
knew that their registered numbers would 
be marked on their ballot papers. The 
fact remains that there was no evidence 
that anybody who wanted to vote was 
prevented from voting. There were 143 
electors in the area of this polling booth who 
did not vote. Even on the assumption that 
had they all gone to the pollthey would 
have voted for the respondent, the petitioner 
would still have had a majority upon all 
the ballot papers. It is manifest, therefore, 
that the non-compliance of the Polling 
Officer with r. 16 and the consequent 
invalidation of the ballot papers under r, 20 
did not materially affect the result of the 
election, and the Commissioner was wrong 
in his decision to the contrary. The 
question {hen is whether this error of the 
Commissioner can be remedied by means of 
certiorari: 


“The writ of certiorari is intended to bring into 
the High Court the decision of the inferior tribunal, 
in order that it may be certified whether the decision 
is within the jurisdiction of the inferior Courts.. ... 
if it is a tribunal which has to decide the rights afte 
hearing evidence and opposition, it is amenable to a 
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writ of certiorari: Per Scrutton, L. J., in Reg v. 
London County Council (8)." 

An Election Commissioner is undoultediy 
such a tribunal. But certiorari will not 
issue in respect of a wrong decision of a 
tribunal upon a matter which it is within its 
power to decide; for there is, as Lord Sumner 
has observed in Rex v. Nat Bell Liquors, 
Ltd. (4), at p.151*, a difference between 
a wrong exercise by a tribunal of the juris- 
diction which it has and a usurpation by the 
tribunal of the jurisdiction which it has not. 
In Colonial Bank of Australasia v. Willan 
(5), at p. 4227, Sir J. Colville has indicated 
how a usurpation of jurisdiction by the 
tribunal might arise. It may be founded 
on the incompetency of. the Judge, or on 
the nature of the subject-matter, or on the 
absence of some essential preliminary, or on 
a fact to be adjudicated upon in the in- 
quiry, as where the decision of some fact in 
the course of the inquiry by the tribunal 
ousts its jurisdiction: see the judgment of 
Fletcher Moulton, L. J. in Rexv. Woodhouse 
(6), at p. 537i. Thus a tribunal may wrong- 
fully assume jurisdiction or decline jurisdic- 
tion upon an erroneous interpretation or 
understanding of ihe law which governs its 
powers. As stated by Farwell, L. J. in Rex 
v. Board of Education (7), at p. 179$ the 
Courts will prevent 
“the intentional usurpation or mistaken usurpation 
of a jurisdiction beyond that given to the tribunal 
by law, and also the refusal of their true jurisdiction 
by the adoption of extraneous considerations in ar- 
riving at their conclusion or deciding a point other 
than that brought before them, in which cases the 
Courts have regarded them as declining jurisdiction.” 

In that case it was held that the Board of 
Education by deciding a question not put 
to it for decision and by avoiding an 
answer io the real question which it had to 
decide, had declined jurisdiction and 
had made itself amenable to correction by 
certiorari. The same principle was stated by 
the Divisional Oourt (Lord Alverstone, 
L.C.J., and Wills and Kennedy, JJ.) in Rex 
v. Commissioner of Income Tag (8). I think 
that in the present case the Election Com- 
missioner has entirely misapprehended the 

(3) (1931) 2K B 233. 

(4) (1922) 2 A O 128; 91 L J P O 148; 127 L T 437; 
37 T L R 541; 27 Cox. C 6 253. 

"O Ti PO 417; 43 LJP 039; 30L T 237; 22 


o16. 
= TA 2 K B 501; 35 LJ K B 745; 95 L T 367; 70 


485, 
(7) 0910) 2 K B 165; 79 L JKB £95: 102 LT 578; 
74 J P 259: 8 L GR 549; 26 T L R 422, 

(8) (1905) 91 L T 94. 
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real question for his decision. He has fail- 
ed to decide it upon the mistaken hypothesis 
that the circumstance of 322 votes hav- 
ing been invalidated must have materially 
affected the result of the election. His 
words are: ; 

“I need hardly say that the disenfranchising of at 
least 322 voters when the majority of the conter-peti- 


tioner wasonly 114 did materially affect the result of 
the election.” 


And being of opinion that “a vote re- 
corded on an invalidated paper is no vote 
at’ all,” he declined to consider in what 
numbers the invalid ballot papers had 
been distributed in favour of the rival 
candidates. In short, the Election Commis- 
sioner had declared the election void with- 
out considering and without determining 
the very question upon which his juris- 
diction to declare the election void depend- 
ed. He had no power to do that. In my 
judgment this is a proper case for inter- 
ference by certiorari and the Commissioner's 
order should be quashed. The petition, 


therefore, succeeeds and be allowed with 


costs against respondent No. H. 

Venkatasubba Rao, J.—I entirely agree 
and I wish to add a few words in order to 
refer to and remove a certain confusion 
that existsin the application of the prin- 
ciples governing certiorari as laid down in 
authoritative decisions. [tseems to be wrong- 
ly assumed that nothing short of some sort 
of defect ‘connected with jurisdiction can 
afford ground for certiorari. This erroneous 
notion is, in my opinicn, due to a mis- 
reading of the decision on the point. In one 
sense, indeed, the question ultimately is one 
of jurisdiction and that View undoubtedly 
receives support from many of the cases 
where the remedy of czrtiorari was held 
available; but what is termed “want of 
jurisdiction” in those decisions has a.much 
more extended meaning than is generally 
assumed in arguments advanced on this 
subject. As Lord O’Brien says in the well- 
known case in Rex v. Mahony (9): 

“Procedure by certiorari isnot at all exclusively 
connected with cases of jurisdiction or its absence: 
at p. 716*.” 

The two decisions to which my learned 
brother has referred, Rex v. Commissioner 
of Income Tax (8), and Rex v. Board of 
Education (7), illustrate most clearly the 
extended use of the expression “want of or 
defect of jurisdiction” and show, es 
already stated, in the words of Lord O’Brien, 
that procedure by certiorari is by no 
means confined to cases of jurisdiction 

(9) (1910) 2 Ir. Rep. 695. : a 
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Rex vy. Boardof Education (7), mentioned 
above, is a Very instructive one and shows: 
incidentally how difficult it is sometimes to 
distinguish jurisdiction from misconception. 
of law. In that case, certiorari to quash 


“was held to lie in respect to an error des- 


cribed at one momentas a mistake in 
law, at another, as declining or wrongly 
assuming jurisdiction. There it was found 
that the Board of Education evaded the 
real point by turning the question put 
to them into another question. The 
subject-matter of the inquiry was: Is it 
true that the Swansea authority refused to 
provide salaries on the same scale for the 
non-provided as for the provided school? 
But the question which the Board had 
chosen to answer was not that asked, but 
the hypotheical question whether the Mana- 
gers could have got as goodteachers for the 
lower salaries. Farwell, L. J., in dealing’. 
with this matter, observes: 

“The statement of the Board asto want of evidence 
to show the impossibility of obtaining adequate 


teachers at the lower salaries shows a clear mistake in 
law: p. 178*: 
Again 

“Tne Board under s. 7, sub-s.3,act in a judicial 

capacity and are bound to cbey the law and act accord- 
ing to the ordinary rules of evidence; they can 
neither dispense with the requirements of the Act 
nor assume knowledge of particular facts not proved 
before them: p. 17864." 
_ in these two passages what is referred to: 
is a mistake in law; but in another pas- 
sage the erroris described as one of- 
Jurisdiction: 

“Tf the tribunal has exercised the jurisdiction en- 
trusted to it bona fide, not influenced by extraneous or 
irrelevant considerations, and not arbitrarily or illegal- 
ly, the Courts cannot interfere; they are not a Court 
of appeal from the tribunal, but they have power to 
prevent the intention, usurpation or mistaken assump- 
tion of a jurisdiction beyond that given to the tri- 
bunal by Jaw, and also the refusal of their true 
jurisdiction by the adoption of extraneous consider- 
atlons In arriving at their conclusion or deciding a 
point other than that brought before them, in which 
cases the Courts have regarded them ‘as declining 
jurisdiction: p. 179*,” 
_ That the remedy by way of certiorari 
is not restricted to cases of jurisdiction, 
strictly so-called, becomes manifest also 
from the judgment delivered in the other 
case to which I have referred. Lord Alver- 
stone, O. J., points out that the fact that 
the Commissicners are final judges, would 
have been no answer to an application for 
ceritorari, if it had been established ihat 
they had been considering an entirely 
wrong question. Did the Court below con- 
sider a wrong question altogether, or did 
it deal with the proper question but 
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deal with it wrongly? The distinction is 
of fundamental importance; in the former 
case, whether the error is described as 
One of law or of jurisdiction, certiorari 
would lie. Counsel on both sides have 
elied uponthe observations of Lord Sum- 
nerin hex v. Nat Bell Liquors, Ltd. (4). 
Mr. Rajah Ayyar who contends that only 
on grounds of jurisdiction could certiorari 
go, strongly relies upon this judgment; Mr. 
Jayarama Ayyar equally relies on certain 
observations which go to show that even 
misapprehension of the law is a ground for 
the writ: “It may well be” observes Lord 
Sumner: 

“That error as to the law of evidence, like any other 
error oflaw, if it is apparent on the record, is 
ground for quashing th order made below, but none 
of the objections taken here show that the Magistrate 
acted under any misapprehension of the law: 
(p. 144.*") ; 

This passage clearly shows that the argu- 
ment that no ground other than that of 
Jurisdiction can justify the issue of certio- 
rari, is wrong; but it is equally clear, as 
decisions of great authority have explained, 
that it is not every mistake in law that can 
-be remedied by this writ. Once again to 
quote Farwell, L. J. in Rex v, Board of Edu- 
cation (7): - 

“In this case the Board, by acting on a wrong con- 
struction of the Act, have nob exercised the real dis- 
cretion given tothem thereby. A discretion to say 
whether the sunis provided are fitand proper on the 
assumption that the Act allows the authority to 


prefer provided to non-provided schools as such is 
say whether 


“they are fit and proper when such preference is un- 
lawful; wholly different considerations arise, and that 

“which may be plainon one assumption in one way 
may be equally plainon the contrary assumption in 
another way: (p. (179T.”) 

As observed by Molony, C. J. in Rex v. 
Murphy (10), at p. 2261: 

“When the Court has jurisdiction to d:cide a mat- 
ter, its jurisdiction is not ousted because it happens 
to give anerroneous decision, and it certainly can- 
not be deemed to exceed or abuse its. jurisdiction 
merely because it incidentally miscontrues a statute 
or admits illegal evidence or rejects legal evidence.” 

See alo A. Limerick Corp. v. L. G. R. (11), 

“at p. 81§ where this statement of the law has 
been approved, But the disregard of the 
law may be so flagrant as to amount to 
usurpation, declining or abuse of juridic- 
tion. Rex v. Board of Education (7) illust- 
rates this. The Board éither misunder- 
stood the question they had to decide ; if 
not, their decision was so perverse as really 


(10) (1921) 2 Ir. Rep. 190, 
(11) (1922) 2 Ir. Rep. 76. 
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to amount to “a non-exere’se of the jurisdic: 
tion” entrusted to them (Per Gozens Hardy, 
M. R. p. 175*). Asto certiorari there is a 
well-settled rule» namely, that it lies when 
in the exercise of jurisdiction there is error 
on the face of the adjudication : see Rex 
v. Mahony (9) at p. 751f. Some confusion 
has been imported owing to a misunder- 
standing in regard to the application of 
this rule. The error must appear on the 
face of the record ; that was the rule. The 
question became important in what is 
known 28 summary jurisdiction. It was 
formally held that in order to enable a 
Court to judge whether a conviction was 
legal, it must set out the evidence; state 
all the conclusions of fact constituting the 
ofence ; give a proper judgment. When 
the evidence was made a part of the record, 
Judges directed their ingenuity to discover 
faults in evidence and conviction : 

“Parliament again and again intervened to protect 
Magistrates and suitors from this dangerous, ex- 
pensive and dilatory technicality (a) by declaring 
convictions, ete., to be ‘final’ or final and conclusive, 
(b) excluding certiorari :(c) by prescribing general 
forms of conviction without evidence. ... So far 
as regards no certiorari and finality clauses.... 
judicial decisions made them of small effect, but the 
general forms not stating evidence proved to be a 
successful remedy: pp. 733 and 734.” 

This is the historical aspect of the 
question. When evidence was incorporated 
with the conviction, they were in the nature 
of speaking orders that might be quashed, 
because the error appeared on face of the 
proceedings. Now the statule has made it 
unnecessary for Magistrates to set out the 
evidence, the result being that the face of 
the record “spoke” no longer; “it was that 
inscrutable face of a sphinx.” See Rex v. 
Nat Bell Liquors, Ltd. (4) at p. 1597. “The 
statute did not stint the jurisdiction of the 
Queen's Bench or alter the actual law of 
certiorari. What it did was to disarm its 
exercise.” (p. 15914). Naturally in the case 
of tribunals exercising under the statute 
summary jurisdiction, certiorart in actual 
practice could lie only to correct errors of 
jurisdiction; the emphasis was, as one 
might expect, laid in the judgments in 
such cases, upon the question of jurisdic- 
tion. If this fact be not borne in mind, 
confusion necessarily results. Turning to 
the case before us, the question which the 
learned Comniissioner had to consider was, 
whether or not the result of the election was 
materially affected. On this point, I have 
very little to add to what my learned bro- 


~ *Page of (1910) 2 K. B.—[Bd.| 
{Page of (1910) 2 Ir. Rep.—[#d.] 
tPago of (1922) 2 A. C—[#d.] 





438 
ther has said. Applying the rule laid down 
in Woodward v.Sarsons (1), which is on 
all fours, the invalid votes ought to have 
been counted. Taking the valid votes, the 
petitioner was returned by a majority of 
114. If the invalid votes had been count- 
ed, he would have had a majority of 182. 
Even ifit be assumed that every one of 
the 143 electors, who had not voted, did cast 
his vote in favour of the respondent, even 
then the petitioner would have had a 
majority of 39. According to Woodward 
v. Sarsons (1) unless the spoilt votes, if 
admitted, would have turned the scale 
against the successful candidate the result 
of the election could not in any way be 
deemed to be affected ; in other words, the 
election could be declared to be void only 
if by admitting the invalid votes, the res- 
pondent obtained amajority. In the light 
of this decision, the finding of the Commis- 
sioner cannot possibly be supported. 

Then the question arises, is the error of 
‘puch a nature asto justify the grant of 
certiorari? I agree with my learned 
-brother that the facts of the present case 
-bring it within the principles laid down in 
the two cases referred to above, namely in 
Rex v. Commissioner of Income Tex (8) 
and Rex v. Board of Education (7). To 
what my learned brother has said on this 
part ofthe case, I have very little to add. 
‘The lower Court's order is quashed and the 
petition is allowed with costs, which are 
fixed at Rs. 150. The learned Commis- 
sioner is directed to enquire into the other 
matters in the petition and dispose of it 
according to law. Rs. 150 (one hundred 
and fifty only) to be paid to the petitioner 
“by respondent No. 1. 


A-N. Petition allowed. 





CALCUTTA HIGH COURT 
Jury Reference No. 80 of 1935 
April 8, 1936 
CUNLIFFE AND HENDERSON, Jd. 
EMPEROR— PROSECUTOR 
Versus 
GOSTHO SARDAR AND OTAER8—A CGCUSED 


Criminal trial—Jury—Reference against acquittal 
—Duty of Judge—Jury refusing to convict on un- 
corroborated testimony of approver-—Verdict, if per- 
ki WA a Procedure Code (Act V of 1898), 
s. 307. 

In case of reference against the verdict of the Jury 
where acquittals are concerned, there isa much 
greater onus upon the Judge to convines an Appel- 
late Court with extreme particularity than there is 
when he makes a reference with regard to a convic- 
tion, Where a case depends entirely on the state. 
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mentsof an approver and two retracted confessions of 
ths type of non-incriminating nature and the jury hold 
that the evidence is not sufficiently corroborafed and 
acquits the accused,the Judge has absolutely no right to 
put up to the High Court a report which is intended 
to substitute his judgment on a pure question of fact, 
rather than the judgment and opinion of the jury, who 
were sitting with him. 

The confession which seeks to implicate a number 
of other people whilst carefully safeguarding the 
conduct of the person confessing it are very familiar 
to the High Court. This type of confessor never 
really does anything at all, but is always on thespot 
through compulsion, and all that it is useful for is to 
testify to various happenings which involve other 
people. Such confessions should be treated with 
great caution. 

Jury refusing to convict an accused ‘merely on an 
uncorroborated testimony of an approver, cannot be 
held to be acting perversely. 

Mr. Khundkar, Deputy Legal Remembran- 
cer, for the Crown. 

Messrs. Sudhansu Sekhar Mukerjee and 
Satlendranath Mitra, for the Accused. 

Cunliffe, J—By the terms of the refer- 
ence before us now, Mr. S. O. Chakravarty, 
the Assistant Sessions Judge at Alipore, 
indicates thathe is by no means in égree- 
ment with the decision of the Jury sit- 
ting with him, who acquitted three persons; 
Gosto Sardar, Ishan Sardar and Haran 
Sardar of the crime of dacoily. We are 
getting a good many of these references 
now, andI may say, at once, that if the 
phrase may be used with propriety where 
acquittals are concerned, there is a much 
greater onus wpon the learned Judge to 
convince an appellate Court with extreme 
particularity than there is when he makes 
a reference with regard to a conviction. 
Now, here it seems tome thatthe learned 
Judge has absolutely no right to put up 
to this Court a report which is intended 
to substitute his judgment on a pure 
question of fact, rather than the judgment 
and opinion of the jury, who was sitting 
with him. 

This dacoity case depended almost entire- 
ly upon tainted evidence. There was an 
approver, and two confessions were made, 
both of which were retracted, and the 
only view that the learned Judge seems to 
have taken with regard to bringing home 
the question of guilt to the accused was 
that he thought that the circumstantial 
evidence, such as it was, ought to have 
been accepted by the jury as confirming 
the facts contained in the retracted con- 
fessions and in the approver's testimony in 
the case. One cannot read these confes- 
sicns without seeing that they are of a 
kind very familiar to the Judges of this 
Court, the sort of confession which seeks to 
implicate anumber of other people whilst 
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carefully safeguarding the conduct of the 
person confessing it. This type of con- 
. fessor never really does anything at all, 
but is always onthe spot through compul- 
sion, and all that it is useful for is to 
testify to various happenings which involve 
other people. There was certain evidence 
with regard to the pawning of the arti- 
cles, said to constitute the loot of the 
dacoity, but the answer to that contention 
on the part of the prosecution seems to have 
been that the articles in question ‘were 
common. objects, claimed equally by the per- 
sons who pawned them as being their 
property as well as by the persons who were 
the victims of the dacoity. The jury 
were perfectly entitled on this plain issue 
of fact to accept the evidence of owner- 
ship on the innocent side, ifthey wished 
to. In the circumstances of this case, we 
must reject this reference, and express the 
hope that references of this type consist- 
ing of very exiguous materials will be less 
frequent than they have been lately on 
our board. The accused must be acquitted 
and released forthwith. 

Henderson, J.—I agree. The evidence 
by which the prosecution sought to estab- 
lish their case consisted in the testimony of 
an approver, the recovery of certain articles 
which were said to be part of the loot, 
and in the case of the accused Gosto’s and 
Haran’s confessions. This should be enough 
to show that the case is one which is 
. eminently suitable fortrial by a jury, but 
itwill be almost impossible to say that 
the verdict, whatever it might be, was 
unreasonable or perverse. With great 
respect to the learned Judge, so far as the 
accused Ishan. is concerned, the view of the 
jury was eminently sound, because on 
going into the case we find that there is 
really nothing against him, except the un- 
corroborated testimony of the approver. 
We are certainly not prepared to say that 
a jury refusing to convict on such testi- 
mony is acting preversely. In addition 
to that deposition the prosecution produced 
Exs. 6, 7 and 8 said to be part of the 
loot which. were recovered from prosecu- 
tion witness No. 15 Paresh. Now, the ap- 
prover said that this accused Ishan admit- 
tedto him that hesold some of the loot to 
Paresh. Supposing Paresh had come 
forward and supported that story, the prose- 
cution might urge that there was some 
corroboration of the approver’s evidence. 
But even then the jury might refuse to 
accept, as satisfactory corroboration, an ex- 
culpatory statement made by the person 
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in whose possession the stolen property was 
actually found and in doing so would 
clearly be taking a thoroughly reasonable 
view of the matter. The present case is even 
weaker than that; when put into the wit- 
ness-box, Paresh absolutely denied that 
these articles had been sold to him by 
Ishan, and claimed them as his own. 

The identification of the property alleged 
to have been stolen is common to the 
cases of all the three accused persons. It 
is also common to all the three cases that 
the persons, from whose possession these 
very ordinary articles were recovered claim- 
ed them as their own. Where in a case 
of counter-claims of this sort the jury are 
not satisfied that the property in question 
is proved tohuve been stolen in the course 
of dacoity, it cannot be saidthat their view 
is unreasonable, 

The only other evidence consisted of two 
confessions made by the accused persons 
Gosto and Haran. As my learned brother 
has pointed out, those confessions are of 
a character which suggests that they are 
not made from any desire to tell the 
truth, but for some other purpose. We 
are not at all surprised thatthe jury refused 
to accept those confessions. Neither of them 
isa full or frank statement. Both the ac- 
cused persons alleged that they were com- 
pelled to join inthe dacoity against their 
will. That is always a suspicious circum- 
stance because there is no advantage to the 
rest of the gang in taking reluctant persons 
to participate in the crime. Then again, 
neither of them did anything when he got 
there. As I have already said, we are not 
at all surprised that the jury refused to 
convict on these statements. 

D. Reference answered. 


Ce ip el 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 419 of 1932 
April 22, 1936 
SULAIMAN, © J. 

On difference of Opinion between 
BENNET AND, SMITH, JJ. 
MUNICIPAL BOARD, AGRA—DEFENDANT— 
APPELLANT © 
VETSUS 
Babu RAM LAL—PLAINTIFF—RESPONDENT 
U. P. Municipalities Act (II of 1916), se. 97, 96— 
Contract—Contract fulfilling reyutrements of s. 97— 
Every item need not be sanctioned — Contract under 
s. 97, violating s. 96— Work done — Principle of 
quantum meruit—Contract Act {IX of 1872), ss. 63, 
70—‘So empowered” in s, 96 (2), meaning of—Practice 
—Appeal—Fresh plea—When allowed in last stage, S 
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Per Sulaiman, C. J., and Benmet, J.; Smith, J. 
- contra.— 

There isa clear distinction between a contract 
between two parties and the work done by either 
party in pursuance of it. “Contract” is defined in the 
Contract Act, s. 2, as being an agreement enforce- 
able by law, and an agreement comes into existence 
when the offer made by one party is accepted by the 
other. [p. 447, col, 1.] 

The agreement stated that the said contractor 
agreed and bound himself to execute the repairs and 
construction of all works that might be ordered by 
the Municipal Engineer from time to time during the 
period ending March 31, 1931, and the said contractor 
agreed to execute and perform all works that might 
be ordered by the Board's Enigneer; that the said 
contractor shall be paid for the work done at rates 
enumerated in the Schedule of rates sanctioned by 
the Municipal Board. It also contained the covenant 
that if the contractor refused to execute any work 
given to him by the Board's Engineer, the Municipal 
Board would have power to annul his contract and 

` erase his name from the list of approved contractors, 
in which event the contractor would be liable to 
forfeit his security deposit : 

Held, that such an agreement was a contract between 
the parties which is mentioned in s. 97, U. P. Munici- 
“ palities Act. The value of the work to be done for 
the period of one year was presumably to be in ex- 
cess of Rs. 250, therefore the contract was entered into 

in writing in order to fulfil the requirements of 
' g, 97. lb was impossible to hold that unless a com- 
plete list of all the detailed items of work to be done 
during the whole period is given in the written 
agreement, there is no written contract as required by 
law. Consequently, the contractor’s claim for the 
various items in excess of Rs. 250 was not barred by 
the provisions of s. 97. District Board, Allahabad v. 
Baijnath Prasad (3) and Munnir Khanv. Municipal 
Board, Allahabad (4) freferred to. [p. 447, col. 2. 

Where a contract in writing under s. 97, 
Municipalities Act violates the direction contained 
in s. 96 (1) (b) but the work is done not gratuitously 
and is enjoyed by the Board, the principle of quantum 


`’ meruit applies and the contractor can claim compen- 


pation under ss, 65 and 70, Contract Act. [p. 415, col. 1.] 

| Case-law referred 

The word “empowered” in the phrase, “so empower- 
ed” in s. 96 (2), U. P. Municipalities Act, does not 
mean “empowered byiresolution.” [p, 443, col. 2.] 

“When a question of law is raised for the first time 

in a Court of last resort upon the construction of a 
document or uponfacts either admitted or proved 
beyond controversy, itis not only competent but 
expedient in the interest of justice to entertain the 
plea. But itis.toolate for the issue to be raised in 
argument in first appeal where the matter would re- 
quire evidence. M.E. Moola Sons, Lid. v. R. Burjor- 
jee (1) and Connecticut Fire Insurance Co. v. 
Kavanagh (2), referred to. [p. 441, col. 2.] 


F. C. A. from the decision of the Sub- 
Judge, Agra, dated June 24, 1932. 

Messrs. N. P. Asthana and B. N. Sahai, 
for the Appellant. 

Messrs. S. K. Dar and S. K. Mukerji, for 
the Respondent. 

Bennet, J.— This is a first appeal by the 
Municipal Board of Agra through its Chair- 
. man against a decree of the learned Sub- 
ordinate Judge of Agra in favour of the 
plaintiff, a contractor Babu Ram Lal. The 
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plaint claimed that the p'aintif had con- 
structed 23 works in the year 1930, tLe 
works being completed in April, May, June 
and July of that year, and ihat there was 
a balance due to the plaintiff of Rs. 4,696 
on these works and also three items of the 
security of Rs. 300, Rs. 50 and Rs. 50. Para- 
graph 3 of the plaint stated : 

“That in response to the order placed with him 
by the Municipal Board, Agra, through defendants 
Nos. 2 and 3, the plaintiff during the year 
1930-31 executed repairs and the constructions of 
the work specified in Annexure A, which also 
gives full particulars about the dates on which the 
respective works were completed and on which the 
bills relating thereto were delivered to the defen- 
dant Board as well as the amounts of the bills.” 


Paragraph 2 of the plaint stated that on 
April 2, 1930, the plaintiff and defendant 
No. 1, acting through its Chairman, exe- 
cuted an agreement providing that the 
plaintiff was to execute repairs and con- 
structions of all works that may be ordered 
by the Municipal Engineer, Agra, from 
time to time during the period ending 
March 31, 1931; that the plaintiff should 
be paid forthe works done at the rates 
enumerated in the schedule of rates sanction- 
ed by the Municipal Board, Agra, and thas 
if the plaintiff refused to execute any work 
given tohim by the Board’s Engineer, the 
defendant Board shall have the power to 
cancel his contract and to forfeit his securi- 
ty deposit of Rs. 309. These terms are 
embodied in a written agreement printed 
cn pp. 3l and 32 signed by the Chairman 
and the Executive Officer and also by 
the contractor on a paper bearing a stamp 
of Rs. 3 value. Various pleas were taken 
in the written statement in regard to various 
works. In para. 21 it was stated that the. 
defendant was willing to pay Rs. 324-4-0 
for works Nos. 2, 5, 11, 13, 21 and 22, 
“which can be legally claimed against him 
for the serial numbers, stated above, and the 
security amounts of Rs. 50 and Rs. 50.” 
In regard to the security of Rs 300, it was 
claimed that this amount was premature 
as the bills were still unsettled. In regard 
to the other items various objections are 
taken. In para. 2 it was pleaded “paras. 3 
and 4ofthe plaint as stated are not ad- 
mitted. In para. 4 only the pavinent of 
Rs. 31-140 is admitted.” In para. 13 it 
was pleaded as regards serial No. 16, con- 
structing a nala in Katra Umar Khan valued 
at Rs. 1,274, that the contractor and some 
P. W. D. officials of the Board in collusion 
with the member of the Board did some 
works which were neither sanctioned by 
the P.8:C. or Board or any authorized 
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person. In para. 15 an objection was taken 
against various serials that they were not 
“sanctioned by the P. W.D. and Board as 
. provided unders. 97, Municipal Act, and 
-under Government Notification No. 1906/11- 
6H, dated July 15,1916, and the Board is 
therefore not legally bound to pay the 
“said amount. In para. 6 of the written 
“statement it was pleaded that the amount 
‘Claimed in para.ll of the plaint, which 
‘ alludes to the total due for the works in 
question, was not admitted. Now it is to 
- be noted that although in para.3 of the 
' plaint it had been clearly pleaded lihat the 
-orders were placed by the Municipal Board 
through defendants Nos. 2 and 3, that is 
‘the Municipal Engineer and the Overseer, 
if was not definitely pleaded in the written 
statement that the Municipal Engineer was 
not empowered by the Board to sanction 
any contracts. An interrogatory was ad- 
dressed by the plaintiff to the Board printed 
“on p. 11, and question No.4 asked was: 

“Is it a fact that all orders for constructions and 
- repairs, ete., were communicated by the Municipal 


Board of Agra to its contractor through the Munici- 
pal Engineer ?" 


In reply to this question ib was open to 
the defendant to state that the Municipal 
- Engineer had not heen empowered by the 
Board under s. 93 (2), Municipalities Act, 
U. P. Act IL of 1916, but the Board made 
- no such reply. On the contrary the Board 


. merely stated on p. 12 “not necessarily.” 


“This reply implies that in some cases 
orders for constructions and repairs were 
given by the Board to its contractors 


‘I through the Municipal Engineer, and so far 


' as it goes, this would be an admission that 
the Municipel Engineer was a person em- 
powered under s. 96 (2). No issue was 


framed on this point as it did not appear to’ 


the lower Court that there was any con- 
` test of this nature; nor has any ground of 
appeal raised this point. But Dr. Asthana, 
the learned Counsel for the appellants, has 
addressed us on this point and has argued 
that it was the duty of the plaintiff to 
` prove that the Municipal Engineer was 
empowered to sanction contracts under 
s. 96 (2). Iconsider that if the Board de- 
sired to raise this point, it should have 
done so by a specific pleading and have 
seen that an issue wasframed on the sub- 
ject, and moreover, as the point was one 
within the special knowledge of the Board 
the onus of proof would have lain on the 
Board under s. 106, Evidence Act. I con- 
sider that itis too late forthe issue to be 
raised now in argument in first appeal 
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and that asthe matter would require evi- 
dence, that is not a point of which we 
should take notice. I would refer in this 
connection to the ruling of their Lordships 
of the Privy Council in M. E. Moola Sons, 
Ltd. v. Burjorjee (1), where their Lordships 
quoted from Connecticut Fire Insurance Co. 
y. Kavanagh (2): ; 

“When a question of law is 
time in a Court of last resort upon the construc- 
tion of a document or upon facts either 
admitted or proved beyond controversy it is not only 
competent but expedient in the interest of justice to 
entertain the plea.” 

But their Lordships did not allow the 
question to be raised before them in that 
case because it wasa question which did 
not come within that dictum. The lower 
Court had the argument chiefly addressed to 
it on Issues Nos. 1 and 2: ; 

“(1) What works were constructed without the 
sanction of the Board? What is their value and 
which of the defendants is liable to pay? (2) Do 
ss. 98 and 97, Municipal Act, bar the plain- 
tiffs claim ?” 

Under 


raised for the first 


issues the lower Court 
alludes to the contract in writing 
of April 2, 1930, and the argument 
was made before the Court that this con- 
tract would not come under s. 97, 
Municipalities Act, which provides as 
follows : 

97, “(1) Every contract made by or on behalf 
of a board whereof the value of the amount ex- 
ceeds Rs. 250 shall be in writing. 

“(2) livery such contract shall be signed : 

“(a) by the chairman or a vice-chairman and by 
the Executive Officer or a Secretary; (b) by any 

erson or persons empowered under sub-s. (2) or 
(3) ofthe previous section to sanction the contract 
if further and in like mann3r empowered in this 
behalf by the Board.” A 

“(3) If acontract to which the foreguing pro- 
visions of this section apply is executed other- 
wise than in conformity therewith, it shall not be 
binding on the Board.” 

It will be noted that sub-s. (3) states 
thatif a contract does not conform to 
these provisions, then it will not be bind- 
ing on the Board, and therefore if the ap- 

allantcaa show that the requirements of 
5. 97 are not satis{ed, then it is not open to 
ihe plaintiff to claim under ss. 65 and 70, 
Contract Act, that he should receive pay- 
ment for the work done on the principle of 
quantum meruit. On the other hand in re- 
gardtos. 93 there is no such provision, and 
the allegations of the appellant that the 
requirements of s. 96 or of certain notifications 

(1) 59 I A 161; 136 Ind. Cas. 737; A I R 1932 PO 
118; 10 R 242; Ind. Rul. (1932) P C 151, 35 CWN 
6717; 3501 J 362; (1932) M W N 689; 34 Bom. LR 
1021; (1932) A L J 703; 36 L W 75; 63 ML J 131 

| 


(PG), 
(2) (1892) A 0 473; 57 J P 21; 67 L T 508; 61 LJ 
POSÒ. 
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of Government are not satisfied, will not pre- 
vent the principie of quantum meruit under 
ss. 65 and 70, Contract Act, from applying. 
The argument therefore addressed to the 
lower Court was largely on s. 97, and that 
argument has been part of the argument in 
appeal beforeus. Now the argument is that 
the written contract on pp. 31 and 32 will not 
satisfy the requirements of s. 97 because it 
makes provision for the contractor perform- 
ing all works ihat are ordered by the Muni- 
cipal Engineer, and the argument is that 
there ought to be a separate written contract 
for each work. Learned Counsel on both 
sides have not been able to produce any 
ruling precisely on this point. The wording 
ins. 97 is perfectly general and the re- 
ference is merely to “every contract.” Now, 
a contract is defined by the Contract Act 
and in s. 2 we have the definition of what is 
a proposal: 

“2. (a) When one person signifies to another his 
willingness to do or to abstain from doing anything, 
with a view to obtaining the assent of that other 
to such act or abstinence, he is said to makea pro- 
posal. (6) When the person to whom the proposal is 
made signifies his assent thereto, the proposal is 
saidto be accepted. A proposal, when accepted, be- 
comes a promise. (e) Every promise and every set of 
promises, forming the consideration for each other, is 
an agieement. (kh) An agreement enforczable by 
law is acontract.” 

Now examined by these considerations 
there is nodoubt that the document printed 
on pp. dl and 32 isa contract. The argu- 
ment, however, which has been addressed to 
us is that a separate contract must be made 
foreach separate work, and apparently 
under this argument the contractin question 
would be of no validity at all because it 
does not relate to any special work. It is 
obvious that the evidence given orally that 
certain works were to be done would not 
offend against the principles of s. 92, Evi- 
dence Act, because fromthe very nature of 
the agreement it is provided that instructions 
may be given as to what works should be 
‘done. The works which the Board had in 
contemplation as shown by Annexure A to 
the plaint consist of the construction of 8 
number of drains and certain repairs and 
other small works for which it would be diffi- 
cult to provide detailed plans and estimates. 
In particular the objection which has been 
taken to Item No. 16 for constructing a nala 
in Tajganj is an objection which appears to 
me to be unsound. This drain was cons- 
tructed asshown by the bill of the con- 
tractor printed on pp. 64—68 in accordance 
with the scheduled rates of the Municipal 
Board, and itis not denied that the drain 
was constructed on the same plan and design 
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as other Municipal drains. In my opinion 16 
would be extremely difficult to draw up a 
plan and estimate in advance to show 
exactly the amount of each kind of’work, 
masonry work, excavation, brick work, 
concrete and lime, ete., which is detailed in 
this bill. 

It is much more practical to have an engi- 
neer indicate toa contractor in what place 
the drain is required and to allow the contrac- 
tor to carry out this work according to the 
standard plan for drains and according to 
the standard rates. The Municipalities Act 
is intended to apply to Municipalities all over 
the Province, andin these Municipalities, 
there frequently arise cases like the pre- 
sent where a contractor has to do a number 
of petty works and repairs. No doubt in 
the aggregate these petty works and repairs 
may total over Rs. 230, butit does not ap- 
pear tome that it is the intention of the 
section that every such item should require 
a separate written contract. Another point to 
be borne inmind is that under the U. P. 
Financial Handbook itis provided that the 
preparation of plans and estimates is to be 
paid for by 2 per cent. of the total given to 
the contractor. In the present case the 
amount of the bill comes to Rs. 4,696 and 2 
per cent. of this would come to about Rs. 94. - 
The expenditure of Rs. 9£ in addition to 
the cost of the constructions does not appear 
io me to beonethat is required by s. 97. 
Now [ may refer to certain rulings which 
have been given by this Court, although 
not precisely on the same pzint. One of these 
is contained in District Board, Allahabad 
v. Baijnath Prasad (3), That was a case. 
where a point was raised on p. 58* under the 
similar s. 65, District Boards Act of 1922. 
This provides in similar terms that no con- 
tract shall be made on behalf of the Board 
of an amcunt exceeding Rs. 100 except 
when itis in writing and signed by similar 
officials. i 

In that case a contract had been made, 
and while the work was being done the 
sub-overseer of the Board gave on his own 
authority certain instructions to the con- 
tractor to use cement instead of mortar, and 
bricks of a better quality than third class 
bricks and on account of this variation the 
contractor incurred an extra amount beyond 
the Rs. 100 allowed by the section. The point 
was taken before this Court that as there 
was no written contract signed by a proper 
oficial of the extra amount incurred above 


(3) (1934) A LJ 53; 151 Ind. Cas, 731; A IR 1934 . 
All. 458; 7 R A 197. 
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Rs. 100, therefore the contractor was not 
entitled to receive this amount under the 
bar in s.65 (3). The Bench of this Court 
did not agree with the contention and ob- 
served: 

“The sub-overseer was acting for his superior 
officer, the District Board Engineer, and it would 
certainly be inequitable if a contractor should safer 
for carrying out the instructions of an officer of a 
District Board. Inany case we do not think that 
s. 65 applies to a case of this sort and the District 
Board cannot seek shelter under its provisions.” 

Another ruling which I desire to refer to 
is reported in Munir 
Board, Allahabad (4). In that case the 
contract was that the contractor should 
receive a sum of Rs. 325 per 
month for the supplyof 13 animals and 11 
carts to collect all night-soj] and remove 
thesame to such place or places as the 
Chairman, Public Health, of the Board, shall 
appoint, and that such payment shall not 
be liable to any diminution or enhancement 
by reason of any variation in the number 
of animals, carts and drivers employed or 
in the amount of work required to be done 
by ihe contractor. Now in this agreement 
there was a provision that there could be 
an oral variation of the work to be done, 
ihat is, the Chairman could direct that the 
night-soil was to be taken to different 
places and there could also be a variation 
inthe number of animals, carts and dri- 
vers employed. It was not shown or claimed 
that such a contract would be void under 
s. 97, Municipalities Act. It is true that 
the point was not raised, but the case is of 
some value for showing that such a con- 
tract was befole this Court and no such 
point was taken. It appears to me that 
although the parallel is not absolute still 
there is a certain parallel between the 
present agreement providing for the con- 
tractor to construct the petty repairs and 


petty works of the naturein Annexure A at. 


the direction of the Municipal Engineer 
and the case where the sub-overseer orally 
varied the written contract and the case 
where the Chairman was empowered to vary 
the ‘contract for removal of night soil. I 
am of opinion, therefore, that the present 
contract is one which sufficiently complies 
with the terms of s. 97,U. P. Municipali- 
ties Act of 1916. Now afurther point was 
taken in regard to the Chairman. The 
present contract of April 2, 1930, was signed 
both by the Chairman and the Executive 
Officer. It has not been pleaded precisely by 
learned Counsel for the appellant that 


(4) (1930) A L J 461;122 Ind. Cas. 742; AIR 1930 
All, 365; Ind, Rul, (1930) All. 294. | 
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neither of these oficials was entitled to 
sign a contract, bub some argument was 
made on the point. As regards the Ohair- 
man itappears to me that under s, 50, 
Municipalities Act, there is a provision 
that: 

“The following powers, duties and functions of a 
Board may be exercised by the chairman.. .(d) such 
of the powers, duties and functions referred to in 
col. No. 3,sch. 1, as are delegated by the Board 
under s. 112 tothe chairman; and (e) all other duties, 
powers and functions of a Board with the exception 
of: @) where there is an Executive Officer, those 
vested in an Ixecutive Officer by s. (0; (ii) those 
specified in col. 2, sch. 1; and (iii) those delegated by 
the Board under s. 112.” 


In s. 96 there is a provision as follows in 
sub-s. (1) (b): 

“The sanction of the Board by resolution is 
quired in the case ofevery contract; (b) invovinre- 
value or amount exceeding one thousand rupees jn 
the case ofa contract by the Board of & city and two 


. hundred and fifty rupees in any other case.” 


Section 96 in my opinion requires that a 
contract for a value exceeding Rs. 1,000 
in the case of a Board of a city must be 
sanctioned by the Board itself. In the 
case of a contract of a Board ofa city not 
exceeding Rs. 1,000, sub-s. (2) allows sanc- 
tion either by resolution of the Board or by 
Committee of tne Board empowered by re- 
gulation (which may be made by the Board 
under s. 297) or by one or more than one 
officer or servant of the Board so em- 
powered. Itis tobe noted that the section 
dces not specify how the officer or servant 
is to be empowered. It was argued that 
ihe word “empowered” should be read 
as “empowered by resolution.” The point 
is absolutely of no importance in the 
present case because it is not denied 
that the chairmen was empowered to 
sanction Contracts not exceeding Rs. 1,000. 
In my view s. 50 does empower the chair- 
man without aresolution or a regulation 
of the Board, as that sectioa states that all 
other duties, with certain exceptions shall 
be performed by the chairman. One of 
those exceptions is the duty specitied in 
col. 2, Sch. I. Now in col. 2, Sch. I there 
is a reference to s. 96 (2), but only to a 
part of that sub-section as follows; “to 
empower a committee or officer or servant 
of the Board to sanction otter contracts.” 


“By this [understand that a chairman cannot 


exercise this power of empowering a com- 
mittee or other officer or servant. But as 
the other portion of the sub-section is left 
out, that is about the sanctioning of a 
contract of less than Rs. 1,000, I consider 
that theresult of the entry in Sch. I and 
the provisions ofs. 50 is that a chairman 


444 


.. 18 empowered to sanction contracis which d 
not. esceed Rs. 1,000. l 
This power is of course subject to the 

condition in sub-s. (e) (iii), s. 50 that the 

power of sanctioning contracts has not 

been delegated by the Board under s. 112 

to some one else. If; however, a Board 

chose to delegate the power to sanction its 
contracts to some one else, it might at the 
same time empower the chairman to sanc- 

. tion these contracts. -Now learned Counsel 

for the appellant alluded in his arguments 

to certain Government notifications. One 
of these notifications feferred to in 
paras. 15 and 22 of the written statement 
is of 1916, and there were similar notifica- 
tions in 1926, and 1980. Now the Govern- 
ment notification in the case of the notifica- 
tion of April 3, 1930, which was the one 
current at the time the work was undertaken 
being a day after the written contract on 

p. 31, purported to be with reference to 

s. 95 <b), (c) and (d) s. 296 (2). Now 

s. 296 (2) refers to the Local Government 

making rules consistent with the Actin the 

- sub-section : 

“(a) For any matter for which power to make 
provision is conferred expressly or by implication 
and (b) generally for the guidance of a Board or 
any Government officer in any matter ecnnected, 
with the carrying out of the provisions of this 
or any other enactment relating to municipalities.” 

In sub-s. (1) there is provision for the 
Local Government making rules in con- 
nection with certain matters in ss. 29, 95, 
_ 127, 153 and 235. Now the Local Govern- 
ment is not specially authorised by s. 96 
“ors. 97 to make rules in regard to those 
‘sections. It is plain, therefore, that the 
provisions of the Local Government are 
under s. 295 (2) (b), that is for the guidance 
of the Board and of its officers. 
some importance because it appears to me 
that where regulations are made for the 
guidance of the Board or ils officers those 
regulations cannot be held to apply to the 
‘public. A direction to the Board that it 


should do its work in a certain way is a 


matter for the consideration of the Board, 


and neglect to carry out that direction . 


cannot affect the rights the public against 
the Board. In the present case learned 
Counsel claims that the failure to carry out 
these directions by the Board entitled the 
Board to refuse to pay the contractor. That 
is a proposition which appears to me to 
be contrary tothe power given by s. 295 .(2), 
Municipalities Act, to the Local Govern- 
ment. Regulations which are for guidance 
of the Board cannot be construed in the 
sense in which learned Counsel desires, 
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These regulations provided in the noti ica- 
tion of April 3, 1930, that no work other than 
a petty work the probable cost of which 
is less than Rs. 250 shall be executed on 
behalf of the Board, until a detailed plan 
and estimate for the work have been pre- 
pared and sanctioned, and further that no 
contract for the execution of works between 
Rs. 250 and Rs. 5,000 shall be given with- 
out tenders being invited by public notice. 
Now I consider that the omission by the 
Board to carry out these Provisions in 
regard to detailed plans and estimates 
cannot be amatter pleaded in defence by 
the Board to a claim by a contractor. It is 
my opinion that these provisions in this 
Government notification cannot be read as 
part of s. 97, Municipalities Act, and it is 
withs. 97 that we are alone principally 
concerned because, evenif these regulations 
are read as a part of s. 98, the principle of 
quantum meruit will apply as it is not specific- 
ally barred, and, therefore, the regulations 
could not be pleaded in defence of the 
claim for work done. The principle of 
quantum meruit was applied in District 
Board, Allahabad v. Baijnath Prasad (3), 


-and has been applied in the following 


rulings: Municipal Committee, Gujranwala 
v. Fazal Din (5), Municipal Council, 
Tiruvarur v. P. R. Kannuswami Pillar (6), 
Mathura Mohan Saha v. Ram Kumau Saha 
(7), Mohammad Ebrahim Molla v. Commis- 
sioners for the Fort of Chittarong (8), and 
Abaji Sitaram Modak v. Tue Trimbak 
Municipality (9). On the other hand learned 
Qounsel for the appellant referred to 
Municipal Board, Lucknow v. S. C. Deb 
(10). In this ruling it was held that: 

‘Where a special law creates a corporate body 
and that body cannot enter into a contract except 
under seal, no relief can be given to a person 
relying on a contract entered into between him and 
the corporate budy,, but not under seal even on 
quantum meruit,” 

In that case as shown at p. 7* there was 
a writing, but that writing was not signed 
by any person specified in cls. (a) and (b), 
sub-s. 2 of s. 97 and accordingly the Court 
held that the law of quantum meruit would 

(5) 11 Lah. 121: 121 Ind. Cas. 187; A IR 1923 Lah, 
742; Ind. Rul. (193) Lah, 187; 31 P L R 403. 

(6) 53 M 352; 127 Ind, Cas. 20; A I R 1930 Mad. €00; 
58M LJ 377;6 O W- N 233; 4 Luck 622; Ind. Rul, 
(1930) Oudh 436, 

(7) 43 G 790; 35 Ind. Cas. 305; AIR 1916 Oal. 136; 
20 CW N 370; 23 C L J 26. 

(8) 54 O 189; 103 Ind. Cas. 2; A I R 1927 Cal. 
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(10) 8 Luck 1; 137 Ind. Cas. 574; A I R 1932 Oudh 
193: 9 O W N 461; Ind, Rul. (1932) Oudh 236. 
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not apply. On the view that I have taken 
there is in the present case a wriling signed 
by the chairman who was a person em- 
powered within the meaning of s. 97 (2) 
as that sub-section specifically mentions 
the chairman. Further the Executive Officer 
also signed this contract. The present case, 
therefore, is distinguishable from that 
reported in Municipal Board, Lucknow V., 
S.C. Deb (10). Learned Counsel next relied 
on Radha Krishna Das v. Municipal Board, 
‘Benares (11). In that case there was no 
contract in writing at all. There was only 
a letter by the Municipal Engineer and for 
that reason the law of quantum meruit was 
not applied. Refereuce was also made to 
Ramaswamy Chetty v. Municipal Council, 
Tanjore (12), and in that case there was 
no written contract signed by the chair- 
man or other authorized officer. Now in 
regard to a certain number of items in 
Annexure A, there are written orders by the 
Municipal Engineer : 

Item No. 2—written order at p. 32; 

Item No. C—writlen order at p. 36; 

Item No. 10—written order at p. 65; 

Item No. 14—writlen order at p. 36; 

Item No. 15—written order at p. 34; 

Item No. 20—written order at p. 34; 

Item No. 23—written order at p. 35. 

In regard to other items the evidence on 
p. 13 of the contractor is: 

“I was given 23 works to be done by Mr. A. O, 
Sinha, then engineer of the municipality, as set 
out in the list with the plaint . . . . . . The 
engineer used to point out to me the locality of the 
work to be done, used to take levels and the work 


was suppervised by the overseer, the engineer himself 
and sometimes by the chairman also.” - 

In regard tothe particular nala at Taj- 
ganj, Item No. 16, he stated : 

“The chairman and Municipal Engineer had given 
me verbal orders for the construction of this nala 

. . . . I bad protested against doing a big work 
without a tender and order in writing, but Mr. 
Sinha said that’ many works were done on parole 
order and he asked me to do it which I did.” 

The Court below observes cn p. 25, 
line 43: 

“The defendant Board produces no agreement 
made with presons other than the plaintiff, though 
called by me, which shows that it has been their 
uniform practice to get the contractors to do the 
work for them for higher valuations without strictly 
conforming to their own procedure adopted in 
ss.96 and 97. The old law is no more in force. 
but the new one commencing from 1921 is obtain- 
ing at present. Above all s, 70, Contract Act, 


provides that where a work is done not gratuitously. 


and the work is enjoyed by the other person, the 

latter is legally bound to compensate the former 

for it. There is notonly evidence, but clear ad- 

mission by the defendant's official, the overseer, 

' that all the works made by the plaintiff aie at 
11) 27 A 592; 2 A LJ 321; A W N 1905, 111, 
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present in possession ard enjoyment of the Municipa! 
Boaid.” ` 


Learned Counsel were not able to explain 
what is meant by the new law commencing 
from 1921, but probably what was meant 
was the Government Order. Now one point 
taken by learned Counsel for the appellant 
is that s. 86 provides that work involving 
a value or amount exceeding Rs. 1,000 
must be sanctioned by the Board by resolu- 
tion, and he, therefore, argues that Item 
No. 16, the Tajganj nala, should have been 
sanctioned by the Board because it was 
such a work. Now his claim is apparently 
based on the fact thatin Annexure A of 
the plaint the amount of the bill is over 
Rs. 1,000, that is Rs. 1,278. That amount, 
however, was not admitted by the defendant 
as para. 6 of the written statement shows. 
The subject of the amount due on ihe 
different items was argued before the 
lower Court and the lower Court held 
that instead of a total of Rs. 4,690 only 
Rs. 4,000 should be allowed. Now in this 
Rs. 4,000 allowed there is the item of 
Rs. 324-4-0 for the six works admitted in 
para. 21 of the written statement. The 
deduction, therefore, must be made from 
ihe remaining items. Deducting Rs. 324-4 0 
from Rs. 4,000 we get Rs. 3,675-12-0. This 
is the amount which was allowed, there- 
fore, on the contested items andthe sum 
of Rs. 696 was deducted from the contest- 
ed items. In other words about 5-6ths 
were allowed and 1-6th was disallowed. 
The amount therefore, disallowed on each 
ilem was about 1-6th. Taking the amount 
therefore, of Rs. 1,278 and disallowing 
about 1-6th, in that proportion, the amount 
would still slightly exceed Rs. 1,000. But 
it is not possible to say that the Court below 
intended to make a proportionate deduction 
for every amount. Some of the items are not 
items in which there could be much dis- 
pute as some of the items were for supplying 
definite material; for example item No. 14 
supplying of gas, lamp stands, Rs. 50 (a 
lump sum) could not admit of any apparent 
deduction. Under these circumstances I 
do not think it can be said that the Court 
below has come.to a finding thatitem No. 16 
for the Tajganj nala was an item for which 
the Court has awarded Rs. 1,000. 

But even supposing it was held that the 
Court had found that the amount due for 
this nala is slightly over Rs. 1,000, there 
still remains the point whether it would 
come under s. 96 (1) or not. What is con 
sidered at the time of sancticning a work 
is what will be the probable cost, and that 


446 


is shown by the Government Notification 
dated April 3,1930, which provides in r. 1: 
“The probable cost of which, ete.” It is 
only possible for the cost to be approxi- 
mated before a work is undertaken, and in 
the present case with regard to the nala of 
Tajganj there is no evidence on behalf of 
the defendant to indicate that at the time 
the contract was ordered by the engineer 
to do the work it was known that the 
work would exceed Rs. 1,000. For these 
reasons I do not think that the appellant 
has establishedithat the payment for the 
Tajganj nala is not due from the appel- 
lant. Now in any case if there was a viola- 
lion of the direction contained in s. 96 (1) 
(b), and it was necessary for this Tajganj 
nala contract to be sanctioned by the Board, 
still that was a violation only of the provi- 
sions of s. 96, and there is no provision in 
s. 96 thatifthe contract does not comply 
within the provisions of that section, then 
the contract would not be binding on the 
Board. 

In other words, even if it was necessary 
for the contract for the Tajganj nala to be 
sanctioned by a resolution of the Board, 
the want of such a resolution will not 
prevent the principle of quantum meruit 
under ss. 65 and 70, Contract Act, from 
applying, and learned Counsel for the ap- 
pellant has shown no authority to the con- 
‘trary. The case for the defendant in 
regard toa conspiracy of a member of the 
Board has not been established by any evi- 
dence, and learned Counsel for the appellant 
did not lay any evidence for the defence in 
this matter before us. He points out that 
he has referred to an admission in cross- 
examination of a witness of the plaintiff, 
one Azmat Ali, on p. 16, line 19: 

“There is a new hotel near the gate of the Taj. 
It is owned by Imdad Ali who is the wife's brother of 
Naimuddin.... Isaw Ram Lal, contractor, work 
on the drain, while the hotel site is quite separate, 
Naimuddin was dismembered from the Tajganj 
ward I do not know why.” 

This evidence does not establish the ad- 
mission that there was any conspiracy or 
that this member, Mr. Naimuddin, had any- 
thing to do with the construction of the 
Tajganj nala. The defence did not put 
the chairman of the Board into the witness- 
box todeny that he had sanctioned this 
nala as alleged by the contractor. I con- 
sider therefore that the plea of conspiracy 
has not been at all made out. On my view 
of the law the appeal would be dismissed. 

Smith, J—I have heard the judgment 
“just now delivered by my learned brother. 
Lregret that I am unable to. agree with 
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the view he takes of the effect of s. 97, 
Municipalities Act. It seems io me that 
the general agreement that was arrived at 
between the plaintiff Ram Lal and 
the Municipal Board of Agra on April 2, 
1930, could not take the place cf a contract 
in writing whenever any definite piece of 
work hadto be carried out. Asis pointed 
out by learned Counsel for the appellant 
this agreement isin quite general terms, 
and relates to no definite and specific 
piece of work at all. ln my opinion 
the provisions of s. 97, are partly, at 
any rate, designed to prevent general 
agreements of this nature being pleaded 
as justification for ths giving of contracts 
for the carrying outof definite works. In 
my opinion the items in excess of Rs. 250 in 
the list appended to the plaintiff's plaint all 
required contracts in writing, as laid down 
by s. 97 (1), Municipalities Act. These 
items are, apart from No. 2, which is not 
objected to on behalf of the appellant, six 
in number, namely Nos. 4, 6, 7, 8, 10 and 16 
in the list. As regards No. 6 it appears that 
on May 3, 1930, the plaintiff received from 
Mr. A. C. Sinha, the Municipal Engineer, a 
written “work order” to the following effect : 
“You are hereby informed that the work of 
paving and draining a lane at Tajgan) near B. 
Bishamber Nath, professor, has been given to you; 
you are, therefore, directed to commence the work 
and receive necessary instructions from the Overseer,” 
(Sd) A, C. Sinha, B.Sc, ete. 
Municipal Engineer, 
This so-called “work order” may, in my 
opinion, be regarded as a contract in writing 
within the meaning of s. 97 (1), Municipah- 
ties Act and in view of the fact that the Mu- 
nicipal Board has not shown that the Munici- 
pal Engineer was not empowered to sign such 
contracts, I think, that as regards this 
particular item, it cannot be urged that the 
contract was not binding on the Board by 
reason of the provisions of s. 97 (3) of the 
Act. As regards the remaining items five, 
however, it is not shown that the plaintiff 
received any “work orders” or anything 
else in writing in respect of them, andin 
my opinion the plaintiff is debarred from 
claiming any amountin respect of those 
works by reason of the provisions of s. 97 
(1), (2) and (3), Municipalities Act. The 
rulings to which we have been referred 
by learned Counsel for the respective parties 
have already been set forth in the judg- 
ment of my learned brother, and it is not 
necessary for me to mention any of them 
again. 
(The following point of law was there- 
upon referred under s. 98, Civil Procedure 
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Code: “Is plaintiff's claim for Items Nos. 4, 
7, 8,10 and 16 6f Annexure A of the plaint 
barred by the provisions of s. 97, U. P. 
Municipalities Act of 1916, and dces the 
written contract of April 2, 1930, not 
satisfy the requirements of that section ?”) 

Sulaiman, ©. JjJ.—The plaintiff-respon- 
dent is a contractor and the defendant- 
appellant is the Municipal Board of Agra. 
Admittedly an agreement wes duly exe- 
cuted between the plaintiff and the defen- 
dant on April 2, 1930, and was signed by 
the plaintiffcontractor, as also by the 
Chairman and the Executive Officer of the 
Municipal Board. The question of the 
validity of this agreement itself is not be- 
fore me. The plaintiff's claim was for re- 
covery of amounts due to him from the 
Board for work done in pursuance of this 
agreement. One of the defences to the 
suit was that there should have been 
separate agreemenis for each item of work 
done by the plaintiff, and in the absence of 
such separate agreements, the contract was 
not binding on the Board. I am not con- 
cerned with the other points which arose 
inthe case. The two learned Judges before 
whom this case came up for hearing differed 
on the point mentioned above and have 
accordingly referred the following point 
of lawtomeunders. 98, Civil Procedure 
Oode. 

“Is plaintiff's claim for Items Nos.:4, 7, 8, 10 
and 16 of Annexure A ofthe plaint barred by the 
provisions of s. 97, U. P. Municipalities Act of 


1916, and does the written contract of April 2, 1930, 
not satisfy the requirements of that section ?” 


The contention .on behalf of the Board 
is ‘that the :provision in s. 97 that every 
contract made by or on behalf of a Board 
whereof the value of the amount exceeds 
Rs. 250 shall be in writing means that is 
any item of work to be done exceeds the 
value of Rs. 250, then there should bea 
‘separate contract for such item of work, and 
that the Board cannot enter into one con- 
tract for alarge number of items each of 
which in value exceeds Rs. 250, but that 
there should be so many different written 
contracts. It seems to me thats. 97 is not 
capable of such an interpretation. There 
is obviously a clear distinction between a 
contract between two parties and the work 
. done by either party in pursuance of it. 
“Contract is defined in the Contract Act, 
5. 2, as being an agreement enforceable 
by law, and an agreement comes into 
existence when the offer made by one 
party is accepted by the other. I have, 
therefore, to see whether the document in 
Question. embodied: the contract between 
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the parties which is required bys. -97 io 
be in writing. The agreement stated that 
the said contractor agreed and bound 
himself to execute the repairs and con- 
struction of all works ihat might be ordered 
by the Municipal Engineer from time to 
time during the period ending March 31, 
1931, and the said contractor agreed to 
execute and perform all works that might 
be ordered by the Board’s Engineer; that 
the said contractor shall be paid for the 
work done at rates enumerated in the 
schedule of rates sanctioned by the Munici- 
pal Board. There were other items in the 
contract as well with which Iam not just 
at present concerned. It also contained the 
covenant thatif the contractor refused to 
execute any work given to him by the 
Board’s Engineer, the Municipal Board would 
have power to annul his contract and erase 
his name from the list of approved con- 
tractors, in which event the contractor would 
be liable to forfeit his security deposit. 
The plaintiff was, therefore, bound to exc- 
cute repairs and construction of all works 
that were ordered by the Municipal Engi- 
neer at the-peril of having his security de- 
posit forfeited if he refused to execute any 
such work given to him by the Board's 
Engineer. 

It is difficult to see why such an agree- 
ment cannot be the contract between the 
parties which is mentioned in s. 97. The 
value of the work to be done for the period 
of one year was presumably to be in excess 
of Rs. 250; therefore, the contract was 
entered into in writing in order to ful6l 
the requirements ofs. 97. So faras the 
Board was concerned, it contracted to pay 
the contractor at the sanctioned scheduled 
rates for all repairs and construction of 
works that he might do on the orders given 
by the Municipal Engineer. No specifica- 
tions and no restrictions were laid down. 
Very often, it is impossible to know be- 
forehand what, sort of repairs would he 
required during the course of the follow- 
ing 12 months and it may even be impos- 
sible to know before hand what new con- 
structions may be urgently required. It is, 
therefore, impossible to hold that unless a 
complete list of all the detailed items of 
work to be done during the whole period 
is given in the written agreement, there is 
no written contract as required by law. In 
my opinion the contract was one and it is 
in writing, though the items of work to 
which the contract related were bound to 
be numerous. With great respect, I am 
unable to agree with the view expressed 


- (1), followed, 
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by itself is not sufficient. I agree with the 
view expressed by Bennet, J., that this 
wa contract fulfils the reguiremenis of 
s. 97. 
ferred, therefore, is that the plaintiff's claim 
for the various items is not barred by the 
provisions ofs. 97 and that the written 
contract of April 2, 1930, satisfies the 
requirements of that section. Let the case 
be sent back to the Bench concerned for 
disposal. 
D. Reference answered. 
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November 26, 1935 
PANDRANG Row, J. 
RAJAGOPALA KONAR AND oTHERS— 
DEFENDANTS—ÅPPELLANTS | 
VETSUS 
Minor RAMANUJA alias NAYINA 
SERVAIL AND O0OTIRRS— PLAINTIFFS— 
RESPONDENTS < 

Limitation Act (IX of 1908), Sch. I, Arts. 120, 125— 
Suit by reversioner to set aside alienation by widow 
and her daughter—Suit instituted after widow's death 
—Limitation—Article to be applied, 

Article 125 of the Limitation Act, applies only to suits 
brought within the lifetime of the female or females 
whose alienations are to be declared void. It cannot 
apply to suits instituted after their death. 

Where, after the death of the last male-holder his 
widow in whom the property vested and her daughter 
made on alienation and after the death of the widow 
the plaintiff alleging that he was the adopted son of 
the daughter sued for a declaration that the aliena- 
tion was void; 

Held, that the suit was not governed by Art. 125 
of the Limitation Act, but by Art. 120 and theright 
to sue arose on the date of the alienation and not on 
any subsequent date, Varamma v. Gopaladasayya 


5. O. A. against the decree of the District 
Court of Trichinopoly in A.S. No. 31 of 
1924 preferred against the decree of the 
Court of the Subcrdinate Judge, Trichino- 
poly in O. S. No. 137 of 1921. 

Judgment.—Thisis an appeal from the 
decree of the District Judge of Trichinopoly, 
dated December 18, 1929, which allowed an 
appeal preferred by the plaintiff from the 
decree of the Subordinate Judge of Trichi- 
nopoly, dated September 28, 1923, in O. S. 
No. 137 of 1921. That was a suit brcught 
by the plaintiff, a minor represented by his 
next friend for recovery of possession of 
the plaint properties on the basis that they 
were trust properties belonging to a certain 
charity of which the plaintiff claimed to be 
the sole hereditary trustee. There was also 
an alternative prayer inthe plaint to the 
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My answer to the question re- 
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effect that, if delivery of possession could 
not be given during the lifetime of the 
plaintiff's mother who was impleaded as the 
dih defendant, possession should be deliver- 
ed tothe 4th defendant, and a further al- 
ternative prayer to the effect that, if this 
course not be done, there should be a decla- 
ration made that the four sale-deeds refer- 
red to in para. 7 of the plaint are not valid 
after the life-time of the 4th defendant. So 
far as the plaintiffs claim was based on the 


allegation that the plaint properties were | 


trust properties and he was the hereditary 
trustee, the suit failed on both the Courts 
below as they found concurrently that the 
properties were not trust properties but 
were alienable, and that the last male- 
holder who was entitled to those properties 


was Muthukaruppan Servai who died about - 
80 years prior to the suit. That part of the «. 
plaintiff's case has not been relied upon inç 


this second appeal, and the entire discus-- 


sion in this second appeal has proceeded on 
the basis that the plaint properties belong-‘ 
ed ito the late Muthukaruppan Servai and 
descended to this widow Kuppammal, who 


died about 3 years prior to suit, and after | 


her death to the daughter of Muthukaruppan 
Servai, namely, the 4th defendant Sriranga 
Nachiar. The plaintiff's case is that he was 
adopted by Sriranga Nachiar, and her hus- 
band on September 15, 1920, that is to say,. 
about a year prior to tre institution of the 
sult. One of the issues ‚raised in the suit 
was that the suit, so far as it purported to 
be one fora declaration that the sale-deeds 
in question were not valid, was barred by 
limitation. The trial Court was of opinion 
that the suit, so far as it related to that 
declaration was barred by limitation. The 
lower Appellate Court thought otherwise and 
found thatthe suit forthis declaration was 
governed by Art. 123 of the Limitation Act 
and was, therefore, within time, as the- 
earliest alienation or sale-deed sought to be 
declared as invalid was in 1909, that is, less 
than 12 years prior to the institution of the 
suit. 

In this second appeal by the alienees it is 
contended that the suit fora declaration 
is governed by Art. 125 but by Art. 120 of 
the Limitation Act, and that the plaintiffs 


right to sue arose on the date of the aliena= . 


tions, and that as the last alienation was in 
1913, the suit is barred by limitation. The 
reply to this contention by the other side is 
that Art. 125 applies and that even other- 
wise if Art. 120 applies, the plaintiffs right 
to sue arose not on the dates of the alienae, 
tions but on the date on which .the -widow 
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Kuppammal died and the plaintiff's adop- 
tive mother became the limited owner as the 
latter was disqualified frcm her paiticipa- 
tion in the sale deeds from questioning their 
validity. It must be mentioned in this con- 
nection that really two out of the four sale- 
deeds mentioned in para. 7 of the plaint 
have, if at all, to be declared as invalid and 
not ail the four. These two alienations were by 
Kuppammal and her daughter the 4th de- 
fendant. The earlier wasin favour of the 
deceased father of defendants Nos.1 and 2 
and another and was dated December 26, 
1909, and is marked as Ex. 1. The present 
second appeal is confined to this alienation 
as the other alienee, namely the 3rd defend- 
ant under Ex. l-a, dated August 5, 1913, 
has not appealed from the decree of the 
lower Appellate Court and he does not ap- 
pear in this second appeal. Exhibit 1, 
therefore, which is the alienation with which 
we are concerned in this second appeal, is 
one executed by both the women, that is 
by Kuppammal as well as her daughter 
Sriranga Nachiar. It is cbvicus that at the 
time it was executed the daughter Sriranga 
Nachiar had no manner, right or in- 
terest in the properties that were conveyed 
by the deed. She had only a spes sue zes:tonis 
thatis to say; a hope of succeeding her 
mother if she happened to survive her. A 
transfer of a spes successionis cannot be 
effected in law and solar as Sriranga 
Nachiar is concerned, it is obvious that 
Ex. lis not an alienation at all, for an aliena- 
tion implies a transfer of property and 
where no property could have been transfer- 
red inlaw by Sriranga Nachiar it cannot 
be said that there was any alienation by 
her. Itis, however, contended ihat in spite 
of this Sriranga Nachiar’s subsequent suc- 
cession to the property on the death of her 
mother may be relied upon under s. 43 of 
the Transfer of Property Act, and that, 
` therefore, the plaintiff 1s entitled toa de- 
claration in respect of the alienation under 
Ex. i. The authorities on the point as to 
whether s. 43 would apply to an alienation 
by a person who had only a spes successionis 
are not uniform, but I. do not think it is 
necessary to decide in thiscase whetheras a 
matter of fact the provisionsof s. 43 of the 
Transfer of Property Act would apply to the 
present case, or not, because I am of opinion 
that as the plaint stands, the prayer is not 
for a declaration regarding the alienation 
by Sriranga Nachiar alone. The prayer is 
with reference to alienations generally 
and they are by both the women, the 
mother andthe daughter, Article 125 in 
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my op:nion can apply only to suits brought 
within tke life-tiine of the female or females 
whose alienations areto be declared void. 
It cannot apply to suits inslituted after the 
death of either of the transferors. Jiven 
otherwise, I am of opinion thatso far as 
Kuppammal is concerned, her death prior 
to suit makes Art. 125 inapplicable to the 
present suit, and that so far as Sriranga 
Nachiar is ecncerned, the absence of any 
real alienation by ker makes the same 
article inapplicable. It follows, tnerefore, 
that the plainti#’s suit for a declaration is 
governed by Art. 120 of the Limitation Act. 


‘The plaintiff's right to sue must be deemed 


to have arisen on the date of the alienation 
and not onany subsequent, date. The de- 
cision of the Full Bench in Varamma v. 
Gopaladasayya (1) is that a suit for a 
declaration by areversioner in respect of 
an alienation by a Hindu female isa re- 
presentative suit on behalf of all the re- 
versioners and that thereis only a single 
cause of aclion and that that cause of ac- 
tion arises on the date of the alienation. 
ft may be, as was brought to my notice by 
the Advocate for the respondents that the 
correctness of this decision has been doubt- 
ed hy the Calcutta High Court. But the 
Fall Bench decision is binding on me and 
itis not necessary for me to consider the 
Calcutta decision which has been quoted. 
As the plaintiff's cause of action arose on 
the date of the alienation and as the suit 
for a declaration is governed by Art. 120 of 
the Limitation Act, the date of the aliena- 
tion in this case being December 26, 1909, 
the suit which was instituted in 1921 is 
obviously barred by limitation. 

This finding makes it unnecessary to 
decide any other question which arises in the 
present case. Imay mention before con- 
cluding the judgment that the plaintiff's 
(respondent's) Advocate has brought to my 
notice that the fact that his mother the 4th 
defendant died recently and asked that he 
might be permitted to take advantage of 
this occurrence and amend the plaint for 
the purpose of claiming recovery of posses- 
sicn of the property as reVersioner oa the 
death of his mother instead of conining 
his remedy to adeclaration. This request 
is strongly opposed by` the appellant's 
Advocate and afier careful consideration I 
am of opinion that this is not a case in which 
1 should permit an amendment of the plaint 
at this stage, especially in View of tue fact 
that the suit as brought was either 

(1) 41 M 659; 46 Ind, Cas, 202; 35 M L J 57; 24 M 
L T 115; 8 L W 62; (1918) M W N 464 (F 43), 
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groundless or barred by limitation. It is 
open -to the plaintiff to bring a fresh suit 
and the further expenses and trouble in- 
volved thereby are not sufficient reasons for 
giving him any indulgence in the present 
litigation. 

This second appeal, therefore, must be 
allowed and the decree of the District Judge 
so far as it relates to Ex. 1 and to the pre- 
sent appellants, set aside. The appellants 
are entitled to get their costs in all the three 
Courts from the plaintiff (respondent). 
Leave to appeal isrefused. 

A. Appeal allowed. 


: OUDH CHIEF COURT. 
Second Civil Appeal No. 355 of 1934 
September 21, 1936 
NANAVUTTY AND Zla-UL-Hasan, Jd. 
Munshi HAMID AHMAD AND ANOTHER 
—PLAINTIFFS —APPELLANTS 


VETSUS 
ALIMULLAH AND OTHERS—DEFENDANTS—- 
RESPONDENTS 

Mortgage—Two persons jointly executing mortgage- 
deed, and borrowing jointly—Liability, whether joint. 

When two persons execute a joint deed of mort- 
gage and borrow money jointly for payment of 
debts due by one or other of them, they are jointly 
liable under the mortgage. 


S.C. A. against the decree of the Dis- 
trict Judge, Unao, dated August 23, 1934, 
confirming that of the Civil Judge, Unao, 
dated June 1, 1933. 

Mr. Zahur Ahmad, for the Appellants. 
` Messrs. Siraj Husain and G. Hasan, for the 
Respondents. 

Judgment.—This is a plaintiffs’ second 
appeal against a decree of the learned Dis- 
trict Judge of Unao by which the decree 
of the Subordinate Judge dismissing the 
plaintiffs’ suit was affirmed. 

Salimullah defendant No. 2 and his 
brother Kasimullah defendant No. 3 made 
a mortgage of certain property (Ex. 3) in 
favour cf Sarju Prasad defendant No 4 
and Lachhman Prasad father of defendants 
Nos. 5 and 6 on February 1l, 1927, fora 
sum of Rs. 4,230. Most of the mortgage 
consideration was left with the mortgagees 
as dehanid for payment to certain prior 
mortgagees and creditors. 

On March 12, 1930, Kasimullah sold his 
share of the morigaged property to the 
plaintiffs-appellants by a deed which is Ex. 7 
on the record. 

The mortgagees Barju Prasad and 
Lachbmen Prasad sold their mortgagee 
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rights to Alimullah defendant No. 1 for 
a sum of Rs, 2,288 by a deed (Ex. 5), dated 
January 4, 1930. 

On October 3, 1930, Salimullah sold his 
share of the mortgaged property to 
Alimullah defendant No.1 (wide Ex. 6). 

Of the prior debts for which money was 
left with Sarju Prasad and Lachhman 
Prasad, the original mortgagees, were 2 
mortgage dated June 2, 1925, (Ex. 10) in 
favour of Musammat Naima Khatoon for 
which a sum of Rs. 439 was left and another 
mortgage dated June 3, 1926 (Ex. 2) in’ 
favour of Muhammad Yahia, and for this 
mortgage a sum of Rs. 759-8-0 was made 
dehanid. 

It appears that Musammat Naima Khatoon 
obtained a decree on her mortgage deed 
(Ex. 10) for Rs. 1,211-1 payable on Septem- 
ber 3, 1931, and that the plaintiffs-appel- 
lants satisfied this decree on April 28, 1931, 
-by a payment of Rs. 1,114-0-6. Similarly they 
paid a sum of Rs. 1,900 on August 15,1931, 
to Muhammad Yahia in respect of his 
mortgage of June 3, 1926, (Ex. 2). The 
plaintiffs’ case was that though some of 
the debts for which money was left with 
Sarju Prasad and Lachhman Prasad, mort- - 
gagees, were contracted by one of the 
mortgagors alone and the olhers by the 
other, yet both the mortgagors having taken 
an equal amount of the consideration were 
equally liable under those debts. On this’ 
principle they set out a detailed account 
of their own and the defendant No. 1's 
liabilities in their plaint and stated that 
while a sum of Ks. 2,362 was payable to 
them from defendant No. 1, they were 
themselves liable to pay Rs. 1,392-15 to 
defendant No.1 on account of their half- 
share in some of the items of the considera- 
tion and for « deed of further charge 
executed by their own vendor Kasimulla 
in favour of the mortgagees for Rs. 85 on 
December 23, 1927, that is, after the execu- 
tion of the mortgage-deed (Ex. 3). On these 
allegations they brought their suit for the 
following reliefs: 

(a) It be declared that a sum of 
os 1,392-15 is due from them to defendant 


0. l. 
(b) It be declared that Rs. 2,362 are due 
to them from defendant No. 1. 

{c) It beheld that after dcducting the. 
amount due to defendant No. 1, Rs. 969-1 
in excess is due to them frcm defendant 
No. 1 and that the property in- dispute 
(detailed in the plaint, be heldto be free 
from mortgage but subject to the charge - 
of the mortgage-deed dated September 3: 
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1925, in favour of Muhammad Yahia (on 
Which admittedly neither party has made 
any payment). 

(d) That Rs. 9,69-1 be made payable to 
the plaintiffs from defendant No.l and in 
case of his failure to pay that amount a 
half share in the property entered in the 
list attached to the plaint be put to sale 
for recovery of the amount. 

(e) That if for any reason the aforesaid 
sum of Rs. 969-1 be not held to be a charge 
on the mortgaged property, a simple money 
decree be passed against defendant No. 1. 

Both the Courts below dismissed the 
plaintiffs’ suit holding that Salimullah, the 
vendor of defendant No. |, was not liable 
for the debts contracted by the plaintiffs’ 
vendor, Kasimullah, and made dehanid 
in the mortgage-deed (Ex. 3). Tae plaint- 
iffs have, therefore, come up in second 
appeal to this Court. 

We are of opinion that the appeal must 
succeed and that both the Courts below 
have approached the case from a wrong 
point of view. In the first place, itseems 
to us that when two persons execute a 
joint deed of mortgage and borrow money 
jointly for payment of debts due by one 
_ or other of them, they are jointly liable 
under the mortgage. In the second place, 
we have the evidence of the village patwari, 
one of the attesting witnesses to the mort- 
gage-deed (Ex. 3), to the effect that as the 
debts contracted by Salimullah and Kasi- 
mullah respectively for which money was 
left with the mortgagees were unequal in 
amount, out of the sum of Rs. 800 paid by 
the mortgagees in cash Kasimullah received 
only Rs. 70-4 while the remaining Rs. 729-12 
went to Salimullah and that this was with 
a view to dividing the consideration half 
and half between the executants. This 
evidence has been believed by the learned 
Judge of the lower Appellate Court but 
it is strange that though he says that the 
statement of P. W. No. 1 is to the effect 
that the share of the two mortgagors were 
equalized by their taking unequal shares 
from the cash paid by the mortgagees before 
the Registrar, he still thinks that each of 
the mortgagors was liahle for his own debt 
and not for that of the other. It is not 
disputed that the shares mortgaged by 
Salimullah and Kasimullah were ot equal 
value and to hold that in spite of the 
consideration for the mortgage io question 
being made equal, Salimullan is not liable 
for any debt owing from Kasimullah would 
mean to make the consideration received 
by them unequal and would go against 
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the provisions ofs. 46 of the Transfer of 
Property Act. We are, therefore, of opinion 
that tae plaintifis-appellants are right in 
contending that after the equalization of 
the consideration in the manner referred 
to above, each of the mortgagors or his’ 
representative-in-iInterest is responsible 
for one half of the liability under each 
of the debts for which money was made 
dehanid in the mortgage of February 11, 
1927. 

Now rem3ins the question whether the 
defendant No. 1 as a transferee of the 
original mortgagees is liable to the plaini- 
iffs for damages ón account of his failure 
and that of his predecessors-in-interest to 
pay dehanid money to the prior creditors. 
It was contended o2 behalf of the respond- 
ent that by cl. 4 of the mortgage-deed in 
question the mortgagors had uadertaken 
the duty of persuading the prior mortgagee: 
and creditors to accept the dehanid money 
from Lachhman Prasad and Sarju Prasad 
mortg.gees but that there was no evidence 
to show that any efforts wera made in 
this direction by the mortgagors. It was 
argued, therefore, that the motgagees 
could not, in the circumstances, ba made 
responsible for any excess amount that the 
plaintiffs-appellants may have had to pay 
tothe prior mortgagees on account of the 
dehantd money not being paid im- 
mediately after the execution of the mort- 
gage-deed (Ex. 3) by the moitgagors. We 
are of opinion, however, that this argu- 
ment haa no force. No doubt Naima 
Khatoon’s mortgage of June 2, 1925, 
(Ix. 10) was for aterm of four years, but 
it was also clearly provided in the deed 
that the mortgagors will be at liberty to 
redeem the mortgage whenever they wanted 
to do so within that period. Similarly, 
Muhammad Yahia’s mortgage of June 3, 
1926, (Ex. 2) was for a period of two years 
but in that deed also it was provided that 
the mortgagors will be at liberty to redeem 
the mortgage at any time after one year 
from the date of the mortgage. It is, there- 
fore, clear that while the mortgage cf 
Naima Khatoon was redeemable immediately 
after the execution of its mortgage-deed 
(Ex. 3), that in favour of Muhammad Yahia 
could also have been redeemed within 
afew months of its execution. The mort- 
gagees could have deposited the money on 
the two mortgages in Court under s. 83 of 
the Transfer of Property Act, and there 
was nothing that the mortgagors could or 
should have done to get the mortgages 
redecmed. In our judgment the respondent 


` 
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is liable to make good: the loss that was 
caused tothe appellants on account of his 
default and the default of his predeces- 
sors-in-interest ina- redeeming the prior 
mortgages. 

“We accordingly allow this appeal with 
cosis and setting aside the decrees of the 
Courts below, give the plaintiff-appellant 
a money decree for the amount claimed. 
-D Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 21 of 1933 

BENNET AND Suita, JJ. 

‘Gushain MAHESHER GIR—PLAINTIFF— 

a ; APPELLANT 

| i VETSUS f 

‘ Sheikh RAHMAT ULLAH AND OTAERS 

| —DEFENDANTS—RESPONDENTS 

‘Specific Relief Act (I of 1877), ss. 39, 42—Suit for 
declaration that property belonged to math, was non- 
transferable and that mortgagees haveno right to 
sell it by auction — Held, s. 39 applied — Court-fees 
payable. A 

The plaintiff instituted the suit for a declaration 
that the property mortgaged by two deeds, was the 
property of a certain math and not transferable and 
that the mortgagees have no right to have the pro- 
perty sold by auction. On the plea that the suit was 
purely of a declaratory nature court-fee of Rs. 15 
was paid : 

-Held, that the plaintiff was not, strictly speaking, 
asking for any declaration as to his own legal charac- 
ter, or as to his own right to the property in ques- 
tion. : But he sought, in effect, to have the two mort- 
gage-deeds in question adjudged void, and, therefore 
the suit must be regarded as falling under s. 39, 
Specific Relief Act, as being not. of a purely declara- 
tory nature and that s. 42 did not apply. 

‘Held, further, that an ad valorem court-fee was 
acquired. Kalu Ram v. Babu Lal (4), relied on, 
BishanSarup v. Musa Mal (D, Sri Krishna Chandra 
v. Mahabir Prasad (2), Abdul Samad Khan v. 
Anjuman Islamia, Gorakhpur (3), Suraj Ket Prasad 
v Chandra Mal (5) and Ram Chhabila v. Sat Narain 
(6), referred to. 

E£. C. A. trom the decision of the Sub- 


Judge, Mirzapur, dated October 17, 1932. 
i Mr: Ambika Prasad Dube, forthe Appel- 
ant. 


Mr. P. M. L. Verma, for the Respondents. 


dudgment—This isa first appeal from. 


a decision, dated October 17,1932, of the 
learned Subordinate Judge of Mirzapur. 
The plaintiff, who is the appellant before 
us, instituted the suit concerned for a 
declaration that the property mortgaged by 
two deeds; dated respectively July 23, 1923, 
and August 27,1930, is the property of a 
certain math at Mirzapur, known as the 


_ “Marth Brij Raj Katra” These deeds: were 
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executed by mahani Kamta Gir, who is the 
defendant No. 14 in the suit. The plain- 
tiff claims that in 1918 the mahant initiated 
him asa disciple, and nomina‘ed him 
as his successor. ‘Two or three years before 
the institution of the suit, the plaintiff, it 
is alleged, was entrusted with the entire 
management of the property cf the math 
and has accordingly a right to protect 
that properly. Defendants Nos. 1 to 6, 
according to the plaint, instituted a suit 
on February 25, 1932, on the basis of the 
above two mortgage-deeds, against mahant 
Kamita Gir, and the plaintiff asked unsuc- 
cessfully to be made a party to that suit. 
His application having been disallowed on 
March 29, 1932, he instituted the present 
suit on May 5, 1932, for the declaration . 
referred to above. A court-fee of Rs. 15 
only was paid. 

The learned Subordinate Judge took the 
view that the relief claimed in the suit was 
not of a purely declaratory nature, and 
that an advalorem court-fee wes pay- 
able on Rs. 24,000, the valuation stated in 
the plaint. He accordingly, on September 
3, 1932, called on the plaintiff to make 
good the deficiency, assessed at 
Rs. 1,067-8-0, by October 15. The deficiency 
was not made good, andon October 17, 
1932, the learned Subordinate Judge pass- 
ed the following order: 

“The court-fees ordered to be paid nct depo- 
sited. Counsels have no instructions. Suits dis 
missed in default, Plaintiff to pay ccsts to the 
opposite party.” 

For the plaintiff-appellant it is contended 
that the relief claimed was of a purely 
declaratory nature, and acourt-fee of Rs. 15 
was sufficient. Reliance is placed on rul- 
ings of this Court reported in Bishan Sarup 
v. Musa Mal (1), Sri Krishna Chandra v. 
Mahabir Prasad (2) and Abdul Samad Khan 
vy. Anjuman Islamia, Gorakhpur (8). 
Learned Counsel for the appellant also re- 
ferred to the following cases, which ad- 
mittedly are against him : (i) Kalu Ram v. 
Babu Lal (4), (ti) Suraj Ket Prasad y. 
Chandra Mal (5). We were also referred, 
by learned Counsel for the respondents, to a 
decision reported in Ram Chhabila v. Sat 
Narain (6). Scmewhat different views 

(1) 1935) A L J 869; 156 Ind, Cas, 494; A IR 1999 
All. 817; 7 R A 1078(F B). 

(2) (1933) A L J 673; 149 Ind. Cas, 198; A I R 1933 
AL. 488; 55 A 791; 6 R A 866 (F B) 

(3) (1933) A L J 1537; 149 Ind. Cas, £02; A I R 1934 
All. 56; 6 R A 978. 

(4) (1932) A L J 684; 139 Ind. Crs, 32; 54 A 812; A 
I R1932 Ail, 485; Ind. Rul. (1932) All, 518, 

(5) (1934) 4 LJ 955; 153 Ind, Cas, 517; A I R 1934 
All. 1071;7R A 520. 

(6) (1935) A L J 1819) l Í 
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have been taken in the above decisions, 
butia our opinion the relief claimed in the 
Present suit must be regarded as coming 
within the scope of s. 39, not s.42, Specific 
Relief Act, and the ruling applicable is the 
Fall Bench rulingof five Judges of this Court 
reported in Kalu Ram v. Babu Lal (4). 
Section 39, Specific Relief Act, runs as 
follows : 

“Any person against whom a written instrument 
is void or voidable, whohas reasonable apprehen- 
gion that such instrument, if left outstanding, may 
cause him serious injury, may sue to have it adjudg- 
ed void or voidable, and the Court may, in its 
discretion, so adjudge it, and order it to be deli- 
vered up and cancelled. If the instrument has 
been registered under the Indian Registration 
Act, 1877, the Court shall also send a copy of its 
decree to the officer in whose office the instrument 
has been so registered, and such officer shall note 
on the copy of the instrument contained in his books 
the fact of its cancellation.” : 

Section 42 of the Act is as follows: 

“Any person entitled to any legal character, or 
to any rght as to any property, may institute a 
suit against any person denying or interested to 
deny, his title to such character or right, and the 
Court may, in its discretion. make therein a dec- 
laration that heis so entitled, and the plaintiff 
need not. in such suit. ask for any further relief, 
Provided that no Court shall make any such decla- 
ration where the plaintiff, being able to sesk further 
ae thanamere declaration of title, omits to 

0 80." 


Now in the present suit it is clear that 
the plaintiff was not, strictly speaking, 
asking for any declaration as to his own 
Jegal character, or as to his own right to 
the property in question. He was asking 
thatthe property entered in the mortgage 
deeds concerned be declared to be the 
property of the math, and not transferable 
and that the defendants be declared to 
have noright to have the property sold by 
auction. In Kalu Ramv. Babu Lal (4), the 
first relief claimed was that a mortgage 
deed dated December 20, 1918, might be 
declared void and ineffectual as against 
the plaintiffs, and it might be cancelled. 
That relief was held to fall neither under 
8.7 fim le), nor under Sch. TI, Art. 17 (iii), 
Court Fees Act, but Sch. I, Art. 1 of the Act. It 
was p%inted out in the course of that deci- 
sion that under s. 39, Specific Relief Act, a 
plaintiff need not ask, in express terms, 
for a document to be delivered up and 


cancelled. It was also said : 

“A relief tohave a registered instrument adjudg. 
ed voidor voidable, with the possible result of its 
being delivered up and cancelled and acopy of the 
decree being sent to the registration office for a Rote 
to be made by the registering officerin his books, 
is much more than a mere declaratory relief. It is 
undoubtedly a substantial relief of a nature differ- 
ing from a declaratory one.” | 

It was furthermore pointed out in that 
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39, Specific Relief Act, is 
in Chap. V,which is headed, “Of the 
Cancellation of Instruments,” whereas 
Chap. VI,in which s. 42 falls, is headed, 
“Of Declaratory Decrees.’ This shows, it 
was held, that the legislature obviously 
intended to draw a distinction between a 
decree adjudging a written instrument void 
or voidable, which. may resultin its can- 
cellation, anda mere declaratory decree. 
In the present case, the plaintiff sought, 
in effect, tohave the two mortgage deeds 
in question adjudged void, and we are 
Clearly of opinion that the suit must be 
regarded as falling under s. 39, Specific 
Relief Act, and as being not of a purely 
declaratory nature. We are, therefore, of 
opinion that an ad valorem court-fee was 
properly required by the learned Court 
below, and that when ths fee was not paid 
the suit was rightly dismissed. We accord- 
ingly dismiss this appeal with costs. 
D. Appeal dismissed. 
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Where security of a property is furnished by the 
defendant for performance of a decree, in a particular 
sum being the probable amount of mesne profits and 
costs and a bond is executed in favour of the Court, 
the bond does not constitute a mortgage, and 
there is no relation of mortgagor and mortgagee con- 
stituted because there is no person to whom the 
security is given whichis an essential requisite for a 
mortgage or a.charge as defined in the Transfer of 
Property Act. The procedure laid down in that Act 
is not attracted and a suit isnot necessary to enforce 
it. The bond can be enforced in execution by sale 
of the property and even an alienation subsequent to 
the bond will not make any difference. Jayappa 
Lokappa v. Shivan Gonda Dhyaman Gonda (3), 
Guru Shantappa v. Gurava (4) and Amirv. Mahadeo 
Prasad (5), dissented from. Kaj Raghubar Singh v. 
Jai Indra Bahadur Singh (1) and Subramania 
Chettiar v. Raja of Ramnad (2), followed.  [p. 455, 
col. 2; p. 456, col. 1.] l 

The effect of the rule of lis pendens is that it does 
not operate to annul the conveyance but only renders 
it subservient to the rights of the parties to the 
actionas determined by the judgment or decree. In 
order to constitute lis pendens the following essentials 


434 
are necessary ; 1) There must be a pending judicial 
proceeding : (2) The Court must have jurisliction 
over the person and the property; (3° The property 
must be specifically described and must be neces- 
sarily affected by the termination of the proceedings. 
[p. 458, cols. 1 & 2; p. 457, col. 2.) 

When a security bond is executed in favour of the 
Court for due performance of the decree and the pro- 
-perty given as security is alienated, the rule oflis 
pendens ccmes into operation. The property is made 
the subject-matter of litigation and is brought within 
the jurisdiction of the Court and it follows that one 
who purchases the same should be bound by the judg- 
ment or decree thereafter rendered. Once the pro- 
party is brought under the > control of the Court so 
that it is rendered available for any liability to be 
declared cr determined by it and subject to its fur- 
ther orders and directions the ruleof lis pendens 
operates and the main purpose of the rule is to keep 
the subject-matter of the litigation within the power 
of the Court until the judgment or decree shall be 
entered; otherwise by successive alienations its 
judement or decree could be rendered abortive by 
making it impossible for the Court to execute ils 
judgmentor decree. [p, 456, cols. 1 & 2; p. 457, col. 1.) 


S.C. A. against the decree of the Sub- 
Judge, Madura, in A. 8. No. 13 of 1930. 

Messrs. K. Hajah Ayyar and V. kama- 
swami Ayyar, for the Appellant. 

Mr. M. Patanjali Sastri, for the Respond- 
ents. 


Judgment.—The suit out of which this 
second appeal arises has been filed to im- 
peach ihe validity of a Court sale in exe- 
culion of a decree for mesne profits in 
O. S. No. 75 of 1911 on the file of the Addi- 
tional District Munsif's Court of Madura. 
Original Suit No. 75 of 1911 was filed by 
six plaintiffs, defendant No. 5 in this case 
being plaintiff No. 6 in that case, for re- 
covery of possession of certain lands from 
defendants Nos.1 and 2 therein. During 
the pendency of the suit an application for 
the appointment of a Receiver was made 
being J. A. No. 235 of 1911 to manage the 
suit properties or to direct the said de- 
fendanits to furnish security in the sum 
of Rs. 700, the probable amount of mesne 
profits and costs. By an order, dated 
March 20, 1911, it was directed that defend- 
ant No. 1 in the said suit should give 
security for Rs. 700 within three weeks from 
the date of the order or in default a Recei- 
ver should be appointed. In pursuance of 
the said order the said defendant No. 1 
executed a security bond dated July 17, 
1911 in and by which he gave the said 
property and some other property as security 
for Rs. 700. He also covenanted that he 
will not in any way alienate the properties 
except with the orders of Court. The 
security bond was in -favour of the Court 
of the Additional District Munsif at 
Madura, On December 6, 1911, there was 
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a decree for possession and mesne profits: 
The said decree was confirmed in appeal 
by the District Court on March 31, 1913. 
There was a second appeal to the High 
Court which was withdrawn on November 1, 
1915. Subsequent to the date of the decree 
in the trial Court, by a deed, dated Sep- 
tember 4, 1912, the plaintiff's brother 
purchased the suit property for a 
sum of Rs. 4,650. A sum of Rs. 70 
was retained in deposit with him. The 
conditions subject to which Rs. 700 was 
retained is thus stated in the sale deed: 
“Rs, 700 retained in deposit wilh you on 
condition that if in the suit, O. S. No. 75 
of 1911 on the file of the Additional Dis- 
trict Munsif of Madura in which No. 1 of 
us, the defendant, has given ihe present 
sale properties and some other properties 
as security for mesne profils in favour of 
the plaintiff Ramanuja Nayudu, we succe- 
ed, we shall get the sum, and if the plaint- 
iff succeeds, the amount shall be given to 
him.” Possession of the suit properties ap- 
pears to have been given to the plaintiff's 
brother and at asubsequent partition be- 
tween the plaintiff and his brother the 
plaintiff obtained this property and ever 
since the date of sale the plaintiff's family 
and after that the plaintiff has been in 
possession thereof. Subsequent to the 
withdrawal of the second appeal in the 
High Court defendant No. 5 who was plaint- 
iff No. 6 in O.S. No. 75 of 1911 obtained 
an assignment of the decree from his co- 
plaintiffs and sought to execute the decree 
both for possession and mesne profits. | 
The said mesne profis were ascertained 
in I. A. No. 128 of 1924 in the sum of 
Rs. 2,028 and Rs. 36 for costs and on 
August 2, 1924, a decree was passed for the 
said sum. Defendant No.5 put in an exe- 
cution application for the recovery of the 
entire sum by sale of the suit property and 
in execution thereof purchased the same on 
November 23, 1925, and the said sale was 
confirmed on January 4, 1926, when he 
proceeded to obtain delivery of possession 
he was obstructed by the plaintiff and the 
plaintiff then put in a petition to set aside 
the execution sale on the ground that no 
notice was issued to him and that the sale 
was for an amount far in excess of the 
amount for which the property was given 
as security. .The said petition was direct- 
ed to be treated as a suit and it was con- 
sequently registered and tried as a suit. 
The learned District Munsif who tried the 
suit give a decree in favour of the plaint- 
iff but the learned Subordinate Judge ro- 
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versed his decision holding inter alia that 
the sale was valid and no notice was neces- 
sary as the plaintiff must be deemed to 
have been precluded by the doctrine of 
lis pendens from contesting the Court sale 
and also that the sale for the entire amount 
of the mesne profits was valid. Tb is against 
- this decision that the second appeal is filed. 
The first point argued by Mr. Rajah Tyer 
is that the sale having been held without 
notice to the plaintiff must be deemed to be 
invalid as the property subsequent to the 
execution of the security bond was alienat- 
.ed in favour of the plaintiff's brother and 
on the date of the sale it vested in the 
Dlain‘iff. It has now been definitely settled 
by the Privy Council in Raj Raghubar Singh 
V. Jai Indra Bahadur Singh (1) that a 
security bond similar to the one in the pre- 
sent suit given in favour of the Court does 
not constilute a mortgage within the mean- 
ing of the Transfer of Property Act so as 
to attract the procedure laid down in that 
Ast and the consequent necessity of a suit 
to enforce it, 

In that case the security bond was given 
_ by a third party in favour of the Court. 

They construed the document as giving 
only a charge upsn the property and held 
that the property can be brought to sale by 
an application made in the suit after giving 
notice to the sureties. They point out that 
S. 47 would not apply as the bond was not 
given by the judgment-debtor. In Subra- 
manian Chettiar v. Raja of Ramnad (2) it 
has been laid down that if the bond is 
given by the judgment-debtor it can be en- 
forced in execution by sale of the property 
as the matter would be covered by ss. 47 
being one relating to the execution, dis- 
chargs or satisfaction of the decree. If 
the matter was confined only between the 
jJudgment-debtor or his Burety and tha 
decree-holder, no difficulty arises in the ap- 
plication of the principle laid down in the 
above cases. But the question is, if the 
property has been alienated Subsequent to 
the giving of the Security bond, can such 
a procedure be still continued and if SO, is 
& notice to the alienee obligatory before 
bringing the property to sale ? In some of 
the cases decided subsequent to the deci- 
sion in Raj Raghubar Singh v. Jai Indra 
Bahadur Singh (l)a view has been taken 
that if the property is alienated by the 
surety subsequent to his giving the bond 

(1) 42 A158: 55 Ind. Cas. 450; A T R1919 PC 55: 46 
I A 228;22 O C212;6 O LJ 689: 38 M L J 302-18 A 
L J263; 22 Bom. L R 521: I3LW82 PO. 


(2) 41 M 327:43 Ind. Cas. 187; A T R1918 Mad, 449. 
34M LJ 84; 6 LW 762; (1917) M W N 872.. = oe 
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in favour of the Court the procedure can- 
not be adopted and a suit under s. 67, 
Transfer of Property Act would be neces- 
sary. In Jayappa Lokappa v. Shivan Gonda 
Dhayaman Gonda (3) at p. 86*, Martin, C.J., 
observers : ; 
“Supposing the surety had assigned his equity of 


redemption to the third parties, then the mortgage 
security could only bs enforced in a separate 
suit.” 
citing Guru Shantappa v. Gurava (4), 
where Macleod, C. J., purported to follow 
Amir v. Mahadev Prasad (9). In Amir v. 
Mahadev Prasad (5), it was held thata suit 
under s. 67, Transfer of Property Act, would 
be necessary to enforce the charge created 
by a security bond. Richards, ©. J., gave 
the reason as follows: | ; ; 
“I may point out the great inconvenience of holding 
that the section allowed a summary sale of hypothe- 
cated property. The persons interested in the 
property (who might be numerous), would be no 
parties to the proceedings nor would any portion of 
redemption be allowed. In fact, the sale of the 
property in this way would be inconsistent with 
many ofthe provisions of the Transfer of Property 
Actand of the Code itself relating to the enforce- 
ment of mortgages. It was,no doubt, held in Janaki 
Kuar v. Sarup Rani (6), that the property might be 
sold having regard to the provisions of gs. 253, Civil 
Procedure Code of 1882. In the new Code the word 
‘personally’, has been introduced. The introduction 
of this word, I think, got rid of any possible 
ambiguity there might have been under the old 
section, and I, therefore, think that we are not required 
to followa decision which was given under the old 


tion.” | , 
TE will be noticed that the Privy Council 


expressly overruled this view and approved 
the decision in Janaki K uar v. Sarup Rani 
(6) wherein their Lordships Edge, ,C. J. and 
Banerji, J., observe: ; 

ga ad 99 Transfer of Property Act, has in our 
opinion no application to the enforcement by a process 
of the Court of a security bond given to the Court for 


the performance of its decree," 

Therefore if the procedure laid down for 
a suit on è mortgage or a charge is in- 
applicable, if the matter rests between the 
decree-holder and judgment-debtor or the 
decree-holder and surety, I do not ses how 
an alienation subsequent to the execution 
of a security bond could attract it and force 
the decres-holder totileasuit. As pointed 
out by the Privy Oouncil, when a bond is 
given to the Court, there is no relation of 
mortgagor and mortgagee constituted 
because there is mu person to whom the 


(3) 52 B 72:107 Ind. Cas 710; AIR 1928 Bom. 42; 


_LR19; ILTA0 Bom. 66, 
ay 50 B 339; 95 Ind, Cas, 696; A I R 1926 Bom, 279; 


3B. R 603. 
78D) 30 A985, 38 Ind. Gas. 33; A I R 1917 All 101; 15 
ALJ 76. 

(6) 17 A 99; A WN 1895,19. O L 

“*Page ot 52 B—{[Ed] 
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requisite for a mortgage ora charge +s 
defined in the Transfer of Property Act. 
Hence the procedure was held to be in- 
applicable and the contention that a suit to 
enforce the charge is necessary was repelled. 
I am, therefore, of opinion that the view 
taken in some of the abova cases that a suit 
is necessary is not sound and that the 
property can be proceeded with in execution 
In spite of the alienation. The next 
question is, if the property is alienated after 
the security bond is given, can the procced- 
ings to enforce the charge be taken without 
notice to the alienee? In Sadasiva v. 
Ramalinga (7), where a security bond was 
given for the payment of mesne profits 
subsequent to suit pending the disposal of 
an appeal from a decree therein, their Lord- 
ships of the Privy Council explained tke 
scope and effect of such a bond thus: 

‘They are addressed to the Civil Court; they 
contain an obligation to pay subsequent mesne profits 
for the years which they respectively cover and 
point even more plainly to the ascertainment of the 
amount of such profits when the decree should come 
to be executed, and to their realization, if not then 
paid, by the Court. The effect then of each document 
seems to be an undertaking onthe part of the perscn 
executing it; and thatnot by a mere written agree- 
ment between the parties, but by an act of the Court 
that in consideration of his being allowed to remain 
in possession pending the appeal he will, if the 
appeal goes against him, account in that 
suit, and before that Court, for the mesne profits cf 
the year in question,” 
and again at page 409* they point out: 

“They are proceedings in Court importing a 
certain liability to be enforced in the suit against the 
defendant, to that suit.” 

Muttuswami Ayyar, J., explained the 
nature of the obligation undertaken by a 
surety in Thirumalat v. Ramayyar (8), at 
. p. 5f thus: 

“The obligation which the surety undertakes is an 
obligation to fulfill the decree which may be passed 
against the defendant or appellant in the original 
suit or inappeal, and the obligation is contracted 
before the Court and is as much a matter of record 
as the decree undertaken to be fulfilled. There is no 
apparent reason for directing the successful party 
to obtain a fresh decreeagainst the surety whilst the 
very okligation is to fulfil the decree against the 
defendant or appellant.” 

Thus the property is made the subject- 
matter of litigation and is brought within 
the jurisdiction of the Court and it follows 
that one who purchases the same should be 
pound by the judgment or decree thereafter 
rendered. In order to constitute lis pendens 
the following essentials are necessary: (1) 


(7) 2 I A 219; 24 W R193; 15 Bom. L R 383; 3 Sar. 
519 (P 0). 


(8) 13 M 1. 


*Page of 15 Bom. L. R.—[Ed.] 
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There must be a pending judicial proceed- 
ing: (2) The Court must have jurisdiction 
over the person and the property; (3) The 
property must be specifically described and 
must be necessarily affected by the termina- 
tion of the proceedings. All these ele- 
ments are here present. There was litiga- 
tion about the mesne profits. The property 
specified in the security bond was brought. 
under the control of the Court by virtue of 
the order of the Court directing the security 
to be given and by the execution of the 
security bond in pursuance thereof in its 
favour and the said property would be 
necessarily affected by the termination of 
ihe proceedings as it is liable to be sold by 
the Court as soon as the liability is declared 
and the amount of mesne profits ascertained. 
As stated by Hukum’Chand in his work on 
ves judicata at page 723: 

“The primary objectfor which the suit is brought 
isnot material, provided the Court has jurisdiction of 
the property for secondary purposes.” 

He instances suits for alimony and main- 
tenance under’ the Englisa Law where a 
prayeris made for granting alimony and 
maintenance out of a particular property 
analogous to suits for Maintenance under 
Hindu Law. So far as suits for maintenance 
are concerned, when a charge is declared 
by a decree for maintenance it has been held 
that the rule of lis pendens applies even 
from the date of plaint at any rate from the 
date of the decree. A similar rule has been 
applied to cases where in suits for decree 
for money ultimately a decree is passed for 
payment of the money and also a charge is 
created as security for the said payment by 
the decree: vide Aravamudhu Ayyangar v. 
Srimath Abiramavalli Ayah (9). It is not 
necessary that at the time when the suit was 
instituted, a charge should have been claimed 
on the property. It is enough if at apy 
subsequent stage of the limitatiop the 
property is brought under the cevitrol and 
jurisdiction of the Court, so tiat from that 
time it will be property directly and 
specifically in question in the suit: vide 
K. Y. Chettiar Firm v. Jamila Bibi (10), at 
p. 743*, Therefore, once the property is 
brought under the control of the Court so 
that it is rendered available for any liability 
to be. declared or determined by it and 
subject to its further orders and directions 
the rule of lis pendens operates and the 


main purpose of the ruleis to keep the 
(9) ATR1934 Mad. 353; 150 Ind. Cas. 930;66 M L 
J 566; (1984) MW N 180; 39L W 732;7 R M45. 
(10) 7 R 734; 121 Ind. Cas. 792; A IR 1930 Rang. 
132; Ind. Rul. (1980) Rang. 120. 
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subject-matter of the litigation within the 
power of the Court until the judgment or 
decree shall be entered: otherwise by 
successive alienations its judgment or 
decree could be rendered abortive by 
making it impossible for the Court to 
execute its Judgment or decree. 

“Hence the general proposition that one who 
purchases of either party to the suit the subject- 
matter of the litigation after the Court has acquired 
jurisdiction is bound by the judgment or decree, 
whether he purchased fora valuable consideration or 
not, and without any express or implied notice,” 

In this connection it is necessary to refer 
to the Calcutta cases relied on by Mr. Rajah 
Ayyar. In Rajendra Chandra Sarkar v. 
Bipin Chandra Shaha (11), it has been 
held that where a judgment-debtor dies 
after the execution of the securily bond, the 
Official Assignee will bea necessary party, 
otherwise the equity of redemption would 
not be represented in the execution proceed- 
ings. It follows Kalachand Banerjee v. 
Jagannath Marvar (12), where it was held 
that a suit for foreclosure cannot be brought 
or continued without the Official Receiver 
being a party when the mortgaged-property 
vested in him. The case of the Official 
Assignee is different. The doctrine cf lis 
pendens isnot applied to a case of an in- 
voluntary assignment such as insolvency. 
The rule is thus stated by Bhashyam 
Ayyangar, J. in Punithavelu Mudaliar v. 
Bhashyam Iyengar (13), at p. 423*: 

“The principle of the decision in Wood v. Surr 
(14) is that the Official Assignee being one appointed 
an invitum and not a voluntary purchaser as in the 
case of a transfer by act of parties or by an ‘involunt- 
ary sale in execution of a decree, the doctrine of 
lis pendens cannct affect him andthe party secking to 
bind him (the Official Assignee) by the result of the 
suit, pending which the interest of its subject- 
matter has devolved on him by operation of law, 
ought to take proceedings to join him as a party to the 
suit (under s. 372, Civil Procedure Code) and obtain 
the decree against him.” 

It seems to me, therefore, that the doctrine 
of lis penpens would apply tothe present 
case. Further in this case the plaintiff had 
notice of the eecurity bond. He could have 
infe:vened and made himself a party to 
the litigation under O. XXII, r. 10, [vide 
Fayaz Hussain Khan v. Prag Narain (15)| 


(11) CO O 1298; 149 Ind. Cas. 399; A I R 1934 Cal. 
64; 370 W N973:6R © 569. 

(12)54 0 595; 101 Ind. Cas. 442; AIR 1997 PO 
108; £4 I A 190; 29 Bom. L R 882: 52 M LJ 734;31 
OW N 741; 45 O L J 544: 25 A L J 621; (1927) M 
WN 455; 39 ML T 5;26 L W 268 (PC). 

(13) 25 M 406; 12 M LJ 282. 

(14) (1854) 19 Beav 551; 2WR 683; 105R R 287. 

(15) 29 A 339; 34I A 102; 9 Bom. LR 656: 4A L J 
344; 11 O WN 561; 50 L J563; 17 M LJ 263; 10 OC 
314;2 MLT 191(PC) 
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Prima facie, therefore, the decree-holder 
was entitled to ignore the alienation in his 
favcur and the sale without notice to him 
will be valid. But it will have to be con- 
sidered what is the exact effect of the 
doctrine of lis pendens on alienationg 
cendente lite? The effect of the rule is 
that it does not operate to annul the con- 
veyance but only renders it subservient to 
the rights of the parties to the action es 
determined by the judgment or decree 
(vide Hukum Chand’s res judicata, page 685, 
Story on Equity Jurisprudence, Edition 3, 
s. 406). Therefore, the sale in favour of the 
plaintifs brother passes all the interest of 
the vendor in the property subject to the 
rights as declared by the judgment and 
decree in O. S.No. 75 of 1911. Therefore, 
the guestion is, whatis the right declared 
by the decree? The decree-holder can 
enforce the security bond only to the extent 
of the amount secured thereunder by the 
sale of the property and other properties 
specified therein. The amount secured was 
only asum of Rs. 700 and in my opinion 
the decree must be deemed to have charged 
the property only to the extent of thesaid 
sum. The view of the lower Court thatthe 
deeree-holder can enforce the security bond 
for the entire amount of mesne profits, 
namely the sum of Rs. 2,308, is wrong. 
The plaintiffs in the said suit were content 
to have the security only for a sum of 
Rs. 700. It was subject to that liability that 
the properly was sold to the plaintiff's 
brother under the sale-deed dated Septem- 
ber 4, 1912. The fact that in the application 
asking for a security the sum of Rs. 700 was 
mentioned as the probable amount will not 
enlarge the obligation actually secured 
under the security bond. The decree- 
holder was, therefore, not entitled to enforce 
the security for more than Rs. 700. 

The lower Court relied on Subramania 
Chettiar v. Raja of Ramnad (2), for the 
position that even though the execution wag 
taken for a larger amount the order for sale 
must be deemed to be final as the 
judgment-debtor was served with notice and 
did not object to the same. But in that 
case there was no alienation subsequent to 
the security bond. The only person 
interested in defending the matter was the 
judgment-debtor. The judgment debtor 


- here had ceased to have any interest jn the 


property by reason of the alienation and it 
was not to his interest to object to the sale 
of the property. Therefore, in my cpinion 
inso far as defendant No. 5 sought to 
execute the decree for more than Rs. 700, 
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the proceedings must be held to be without 
jurisdiction in the absence of the plaintiff 


' and cannot be held to be binding cn him. 


z 


The sale in favour of defendant No.5 will, 
therefore, have to be set aside. The plaint- 
iff has offered to pay the amount secured 


“under the securify bond. It was his duly 


tohave paid the amount into Court on or 
about August 2, 1924, when the Court 
declared the amcunt due. He failed to do 
so. I would, therefore, set aside the sale 
subject to the plaintiff depositing into 


-Court within three months from this date 
the said sum of Rs. 700 with interest at 6 


“per cent. per annum from August 2, 1924, 


uptodate of payment. Else the suit will 
stand dismissed. I direct each party to 
bear his own costs in the second appeal and 


in tke lower Court throughout. Leave 
refused. 
N. Order accordingly, 
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Criminal Appeal No 275 of 1936 (Capital 
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NANAVUTTY AND Z1A-UL-Hasan, JJ. 
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VETEUS 


EMPEROR—CompLaInant RESPONDENT 

Criminal trial—Burden of proof—Prosecution, duty 
of- Accused given benefit of doubt~ Evidence Act 
(I of 1872), s. 105. 

In a criminal trial the burden of proof is always 
on the prosecution, and it is only when a good prima 
facie case has been made out ageinst the accused 
sufficient to justify his conviction of that offence, that 
the burden shifts upon the accused to prove that he 
is not guilty of any such offence. |p. 459, col. 2.] 

The accused went to give first information report, 
that a dacoity, had taken place in his house and that 
all the dacoits ran away but one of them was caught 
and killed in the scuffle, but the Police registered 
a case under s. 302, Penal Code, against the inform- 
ant (accused) himself. Police investigation followed 
and the accused was committed to the Court of 
Session on a charge under s, 302, Penal Code. It 
was urged by the prosecution that as the accused 
admitted having uttacked deceased his act amounted 
to wilful murder unless he could prove the circum- 
stances, which would go toshow thatit wasnot 
culpable homicide amounting to murder : 

Held, that this was not the right of looking towards 
the facts of the case and this amounted to misapplica- 
tion of s. 105, Evidence Act. 

[Accused was given the benefit of the doubt.] 

Cr. A. against the order of the Additional 
Sessions Judge of Kheri, dated July 28, 


1936. 
Mr. H. G. Walford, for the Appellant. 
The Assistant Government Advocate, for 
the Crown. 
Judgment.—This is an appeal against a 
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judement of the learned Additional Sessions 
Judge of Kheri, convicting the appellant 
Nannhoon Chamar of an offence under 
s. 302 of the Indian Penal Code, and sentenc- 
ing him to death. The reference in con- 
firmation of the sentence of death is also 
before us. 

The case for the prosecution is briefly as 
follows:—~ 

At about sunset on the evening of Febru- 
ary 15, 1936, the deceased Gajodhar Singh, 
head Muhatia of the Imlia Grant Estate, in 
the District of Kheri, along with Amirullah 
Pathan started from his village Motipur to 
visit the adjoining village Khairatali in 
Police Station Gola Gokaranath, where tke 
accused Nannhcon Chamar resides. Amir- 
ullah (P. W. No. 7) was driving a bullock- 
cart and went along ihe cart-road whilst 
Gajodhar Singh, who was going on foot 
took a short-cut and he stopped atthe house 
of Kheman Chamar (P. W. No. 2) to have a 
smoke. Shortly afterwards Amirullah 
arrived with his cart and Gajodhar Singh, 
asked him totake home a plough for him 
from Kheman’s house. Then Gajodhar Singh 
left the house of Kheman and Kheman 
accompanied him a short distance. 
Gajodhar Singh then came to the house 
of Nannhoon accused, where a number of 
persons, including P. W. No. 1, Bhola 
Chamar, P. W. No. 5, Saico Chamar, and 
P. W. No. 3 Rem Lal, were sitting and 
talking. Nannhoon Chamar asked Gajodhar 
Singh also to sit down and have a smoke. 
After a while all these persons got up to 
goaway, but Nannhoon accused detained 
Gajodhar Singh on the pretext of having 
something private to tell him. The others 
then went away. Some hours later Bhola, 
Kheman and Saioo Chamars heard an alarm 
that dacoits had raided the house of Nannhoon 
Chamar. Bhola was the first to reach 
Nannhoon’s house and he saw Nokhey 
accused holding Gajodhar Singh inside the 
house and his brother Nannhoon accused 
striking him witk a banka. Seeing Bhola, 
Nannhoon shouted that he too should be 
killed su that he may not give evidence 
against him. On hearing this threat Bhola 
ran away but came back to the house a 
little later when a large crowd had col- 
lected, and going inside the house saw 
Gajodhar Singh lying dead with a blood- 
stained banka near his kody. On hearing 
the alarm that dacoits had raided the house, 
Kheman and Saioo also reached the spot 
and enquired asto who the dacoits were, 
and Nannhoon replied from inside his house 
that he did not know who they were but 
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Ahat all of them except one had run away 


+, and that he had got one inside his house, 


““ and had knocked him down. A report was 
made of the cccurrence by Nannhcon 
Chamar himself: but strange to say, a case 
under s. 302, of the Indian Penal Code was 
registered against the informant himself. 
A Police investigation followed and 
Nannhoon was committed to the Court of 
Session on a charge under s. 302 of the 
Indian Penal Code, and he has been con- 
victed by the learned Additional Sessions 
Judge of Kheri and sentenced to death as 
stated above. 

On behalf of the prosecution thirteen 


witnesses have been examined in the Court. 


`. of Session, of whcm tke principal are 
P. W. No. 1 Bhola Chamar, P. W. No. 2 
Kheman Chamar, P. W. No. 3 Ramlal 
Chamar, P. W. No. 5 Saioo Chamar and 
©- P.W. No. 7 Amirullah. The medical evi- 
dence of the Civil Surgecn of Kheri, Rat 
Bahadur Doctor Rameshwar Singh, leaves 
no room for doubt that ‘the death of 
Gajodhar Singh was caused by an incised 
wound behind the left knee cutting open 
. the blocd vessels resulting in haemorrhage 
and skeck combined with the wounds on 
the lead which probably caused concussion. 
All these injuries were caused by seme 
sharp-edged Leavy weay.on like a banka. 
There is, therefore, no doubt that Gajodhar 
Singh met with a violent death. 

The cole point for determination in this 
case is whether the deceased Gajodhar 
Singh met his death in the manner alleged 
by the prosecution witnesses or under the 

. circumstances set forth by the accused. 
If the version of the accused is correct, 
then the act of the accused amounts to 
justifiable homicide. If the prosecution 
version of tLe occurrence is accepted, the 
act of the accused ccnstitutes wilful murder. 
The learned Additional Sessions Judge as 
well as the learned Assistant Government 
Advocate have argued that as the accused 
admits having attacked Gajodhar Singh 
with a banka, his act amounts to wilful 
murder unless he can prove the circum- 
stances, which will go toshow that it was 
not culpable homicide amounting to murder. 
In our opinion this is not the right way to 
Jook at the facts of the case in a criminal 
trial. In a criminal trial the burden of 
proof is always on the prosecution, and it 
is only when a good prima facie case has 
been made out against the accused suffi- 
clent to justify his conviction of that 
offence, that the burden shifts upon the 
accused to prove that he is not guilty of 
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any such offonce. We will, therefore, pro- 
ceed to examine closely- the evidence of the 
prosecution witnesses and the storv told by 
them in Court. In ihe first instance, it is 
hard to believe that Gajodhar Singh, who 
is a Thakur by caste, would accept.the 
invitation of the accused Nannhocn Chamar 
to come to his house for a chat and smoke 
his hukka. Prosecution Witness No. 6 
Bharat Singh, wLo is a prosecution witness, 
has deposed that Gajodhar Singh used to 
treat the tenants of the Imilia Grant, Estate 
very harshly while realising renis from 
them. He has also deposed that Gajodhar 
Singh did not like tosee a Chamar woman 
of the village wearing good clothes, and 
that he forcibly used to get the ornaments 
of Chamar women removed from their 
persons. Sucha man of violent character 
and one who hated Chamars was not likely 
to go into the house of a Chamar in order 
to smoke his hukka there. 

Prosecution Witness No.9 Avadh Behari 
Lal has deposed that Gajodhar Singh was 
the head. Mahatia of the Imilia Grant 
Estate and that he came to know from the 
accused Nannhoon himself in the early 
hours of the morning of February 16, 1936, 
at the Gola Dak Bungalow that dacoits had 
raided the latter's house and that one man, 
who entered the house of Nannhoon, was 
attacked by him as he took him fora dacoit 
and was killed there and then and it wag 
subsequently discovered that that man was 
Gajodhar Singh. This version of the 
ceeurrence explains the presence of Gajo- 
dhar Singh inside the house, whereas the 
prosecution Version appears to us to be very 
disjointed and unintelligible. (The learned 
Judges considered the evidence and proceed- 
ed.) Prosecution Witness No. 9 Avadh Behari 
Lal, ihe manager of the Imilia Grant Estate, 
also deposed that Nannhoon, when he was 
brought io him at the Gola Dak Rungalow, 
stated that the dacoits came to his house 
and that one man entered his house, and 
believing him to be a dacoit he attacked 
him and killed him and later on he dis- 
covered that that man was Gajodhar Singh. 
It is significant to note that the first inform 3- 
tion report (Ex. 5) in this case was made 
not by the .chaukidar, who accompanied 
Nannhoon to Pclice Station Gola Gokarnnath, 
but by the accused himself and instead of re- 
gistering an offence of dacoity against cer- 
tain unknown persons Sub-Inspector Shyam 
Kishore Lal recorded it as a case of murder 
under s. 302 of the Indian Penal Code 
making the informant himself the confess, 
ing murderer of the deceased Gajodha, 
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Singh. This procedure was hardly fair to 
the accused., Thete is not a word in the 
evidence of the two proseculing Police 
Officers, M. Abdul Latif Khan and B. 
Shyam Kishore Lal, who were examined 
in»this case to show that they made any 
“investigation into tke alleged occurrence 
.. Of :decoity atthe house of Nannhoon Chamar 
“much less that they found -that this al- 
Jeged occurrence was a pure myth or 
fabrication on the part of Nannboon 
Chamar. The story, that Nokhey accused 
helped his brother Nannhoon Chamar by 
holding Gajodhar Singh while he was mur- 
dering Gajodhar Singh was not accepted by 
the learned trial Judge und Nokhey has 
been acquitted. We are of opinion that 
if this portion of the evidence of Bhola 
is held unworthy of belief, then the rest 
of his evidence is also equally unworthy 
of belief. Bhola has deposed that he did 
not hear Gajodhar Singh cry out, but if 
Bhola actually saw Nokhey holding Gajo- 
dhar Singh while his brother Nannhoon was 
striking him with the banka, then he must 
have heard the cries of Gajodhar Singh 
also. Gajodhar Singh must have naturally 
cried out for help when he was being 
assaulted with the banka. We have no 
hesitation in rejecting the evidence of P. 
W.No. 1 Bhola as utterly worthless and 
unreliable. ; 
Prosecution Witness No. 2, Kheman Chamar 
has deposed that he left Gajodhar Singh 
ab the house or Nannhoon at about sunset 
and then went away to his own house, and 
that two or three gharis later he heard 
the alarm that dacoits had raided the house 
of Nokhey and Nannhoon and that on 
hearing the alarm he went lo the house of 
Nannhoon Chamar and saw that the door 
of the house was closed, and that Baldeo 
entered the house and saw that Gajodhar 
Singh was lying there. This evidence 
conflicts with that of Bhola P. W. No. 1, 
who has deposed that it was he who opened 
the shutters of the door of Nannhoon’'s 
house and saw Nokhey accused holding 
Gajodhar whilst his brother Nannhoon 
Chamar was striking him with a banka. 
Prosecution Witness No. 2 has also deposed 
that he does not know why Gajodhar Singh 
‘ was killed. He deposed before the Com- 
mitting Magistrate that Nannhoon had call- 
ed.out from inside his house that there 
was a dacoit inside his house who had been 
caught but that be. did not know who he 
was. He has also admitted that Nannhoon 
accused asked him to go with him to the 
thana to make a report about the occurrence 
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of the dacoity and that he followed Nan- 
nhoon when he went to the Zilladar’s house 
to report about the occurrence. The evi- 
dence of this witness was not recorded by 
the investigation Police Officer till three 
days later, and there is noexplanation forth- 
coming as to why neither the investigating 
Police Officer nor his second officer thought 
fit to record the evidence of the prosecution 
witnesses either on February 16, or on 
February 17, 1936. The evidence of this 
witness is also unworthy of belief, and 
moreover, he is not an eye-witness of the 
actual occurrence. 

Prosecution Witness No. 3 Ram Lal is a 
brother of the accused and for reasons 
best known to the prosecution he was pro- 
duced as a witness for the Crown. He has 
deposed that he was beaten by the 
Sub-Inspecior to make a statement in 
favour of the prosecution. On his own show- 
ing he is a tutored witness and his evidence 
is, therefore, quite worthless. He has de- 
posed that at the time when the occurrence 
took place all the village people stated 
that a dacoity had taken place at the ac- 
cused’s house and that the deceased was 
killed under a belief that he too was a 
dacoit. He has also deposed that Kheman 
P. W. No. 2 laboured under the same belief. 
He admits that he was in Police custody 
for four or five days after the occurrence. 

Prosecution Witness No. 4 Mr. Sri Prakash 
Pandey was the Magistrate who recorded 
the statement of the accused Nannhcon 
Chamar under s. 164 of the Code of Crimi- 
nal Procedure. In this statement the ac- 
cused has made no confession of having 
committed an offence of wilful murder but 
has given an account of how the deceased 
met with his death. His version of the 
occurrence is as follows: 

“Last Saturday I was lying in my house at night 
My brother Nokhey was at the sugarcane press of 
Kishori Mahatia. I had not chained the doors of 
my house becauss my brother was to return at about 
10 Pp. Įm. Just thea I found that two or four men had 
come and were knocking at ths door of my house. 
I stood behind the door with a banka in my hand. 
I enquired of these persons who they were. One of 
them replied abusively: ‘We are your father’, 
Having uttered this one man entered the house 
and advancad towards my cot and tried to catch 
hold of ms. I struck a couple of banka blows and 
raised an alarm. The inmates of my house went 
out of ths house from the back door und began to 
raise an alarm and-a number of villagers aesembled, 
When a light was brought inside the room the 
man whom I had struck down was found to be 
Gajodhar Singh Thakur. He died there and then. 


lL had taken him to be a dacoit when I struck him, 


I did not recognise him before I struck him down. 
I have nothing more to say”. 
This statement fully supports the version 
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of the occurrence given by the accused in 
the first information report (Ex. 5), and in 
our opinion fully exonerates the accused. 

{After further considering the evidence 
the judgment continued.| . 

The learned Additional Sessions Judge 
has accepted the version ofthe occurrence 
given by the prosecution wilnesses and 
has stated that under s. 105 of the Indian 
Evidence Act the burden of proving his 
innocence rested upon the accused once he 
admitted that he was responsible for kil- 
ling Gajodhar Singh accused. In ovr opi- 
nion the learned Additional Sessions Judge 
has misapplied the provisions of s. 105 of 
the Indian Evidence Act to the facts of the 
present case. We are clearly of opinion 
that the story. .told by the prosecution wit- 
nesses, that Gajodhar Singh was a few 
hours before the occurrence silting quietly 
in the house of Nannhoon Chamar at his 
invitation and smoking a hukka there, is a 
story which is unworthy of belief and is 
entirely false. Gajodhar Singh was a fav- 
ourite of the son-in-law of the zemindaria 
of the village, as deposed to by Ram Lal 
P. W. No. 3, and he did not fear anybody 
in the village and he entered the houses of 
the village people as he liked. The story 
told by Nannhoon is, therefore, im the 
circumstances of this case, not improbable. 
Although there is no direct and positive evi- 
dence in proof of it, it may be a true one: 


We have grave doubts in our mind as to“ 


the guilt of the appellant in respect of the 
charge brought against him, and the. be- 
nefit of these doubts must be given to him. 

We accordingly allow this appeal, set 
aside the conviction and sentence passed 
upon the appellant Nannhoon Chamar, 
acquit him of the offence charged and order 
his immediate release. 

D. Appeal allowed. 


ee a abet 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 41 of 1933 
April 23, 1936 
| BENNET AND HARRIES, JJ. 
SECRETARY or STATE—AppELLANT 
l versus 
-Musammat NURAN BIBI anp ANOT4ER 
RESPONDENTS 
U. P.. Towns Improvement Act (VIII of 1919 as 
amended by Act III of 1920), 3. 59 (6)—One assessor 
absent on date of evidence--Decree by tribunal must 
be set astde. 
Where one of the assessors is absent when evidence 
is heard, the tribunal ceases to have jurisdiction 
and consequently its decree must be set aside, 


SHORATARY of stata v NOvaN Bist (ALL) 
Rohilkhand and Kumaon Bank, Ltd. v. Rew (1), 
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Khelut Chunder Ghose v. Tara Churn Koondoo 
Chowdhury .2), Nand Ram v. Fakir Chand (3) and 
Thammiraju v. Bapiraju (4), relied oñ. 

F. ©. A. from a decision of the Tribunal, 
Improvement Trust, Allahabad, dated Sep- 
tember 11, 1932. ; 

Mr. Muhammad Ismail, for the Appelli 8 

Messrs. K. N. Katju, Mansur Alam,. 
Zamir-ul-Haq and Mahboob Alam, for the 
Respondents. é 

Judgment.—This is a first appeal by the 
Secretary of State for India in Counzi 
against a decree of the Allahabad Improve- 
ment Trust Tribunal. The Tribunal had 
an application before them against the 
award of the then acquisition officer for 
compensation for certsin premises. The 

mount of compensation was increased by 
the Tribunal by Rs. 4,600. The objection 
which has been taken is that the Tribunal 
was not properly constituted during the 
course of the trial of the case and therefore 
that its award was without jurisdiction. On 
pp. 12 and 13 of the paper-book the order 
sheet for August 25, 1932, one of the dates 
of the hearing is printed. This states that 
two members of the Tribunal, out of three, 
were present and one member, Hafiz 
Ghazanfarullah, was absent onthat date. 
The Government Pleader took an objection 


. that the case should not be taken up as 


one of the assessors was absent. The 
two members present, however, decided to 
proceed with the hearing of witnesses and on 
that date three witnesses were heard one on 
behalf of the plaintiff and two on behalf of 
the defendant. On a later date the three 
members of the Tribunal were present and 
the case was argued anda judgment was 
given in which the three members of the 
Tribunal agreed. Tke point before us is 
whether the trial was one within the juris- 
diction of the Court below when the Court 
acted contrary to the provisions of the 
Act on a certain date. The provisions cf the 
United Provinces Towns Improvement Act, 
Act VIII of 1919, are particularly clear 
onthe point. For a compulsory acquisition 
there are several sections beginning with 
s. 56. Ins. 57, itis provided that 

“A Tribunal shall be constituted, as provided in 
s. 59, for the purpose of performing the functions of 
the Court in reference to the acquisition of land 
foi the Trust, under the Land Acquisition Act, 1894," 

Ins. 59 it islaid down ihat the Tribunal] 
shall consist of a president and two asses- 
sors. In sub-s. (6) itis provided ` 

“When any person ceases for any reason to beg 
member of the Tribunal, or when any member ia 
temporarily absent in consequence of illness or an 
unavoidable cause, the authority which appointed 
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him shall forthwith appoint a fit person to be a mem- 
per in his places, : 

Therefore the Act contemplates that when 
one member becomes unavoidably absent 
another member must be appointed in his 
place, and itis not possible for the Tribu- 
nal to proceed in the absence of a meniber. 
In 8.64 there is a provision in sub-s. (1) 
(b). for the president of the Tribunal to 
give a decision alone. But this is merely 
in certain matters, the determination of 
the persons to whom compensation 
is payable and the apportionment of 
compensation between those persons. It 
is not pessible for the President to act 
alone for the purpose of determining the 
amount of compensation to be paid for 
acquisition. Reference has been made to 
Act IIL of 1920 by which the United Pro- 
vinces Towns Improvement Act of 1919 is 
modified, andit provides for an appeal on 
the ground of a substantial error or defect 
in the procedure provided by the Act which 
might possibly have produced error or 
defect in the decision of the case upon the 
merits. We-do not consider, however, that 
the present case is one which merely 
amounts to a substantial error or defect in 
the procedure. On the contrary we consi- 
der that the question is whether the Tribu- 
nal had jurisdiction atall and if the Tri- 
bunal had no jurisdiction the appeal 
would Jie under s.3 (2) (1), the decision 
being contrary tolaw. Reference has been 
made by learned Advocate to certain rul- 
ings. In Rohilkhand and Kumaon Bank, Lid. 
v. Row (1), there was a reference at p. 474* 
as follows: 

“In: Khelut Chunder Ghose v. Tara Churn Koondoo 
Chowdhry (2), Peacock, ©. J, made observations 
which apply in principleto the question before us; 
“I apprehend that all acts of a judicial nature 
to be performed by several persons ought to be per- 
formed when they are all present together, and that 
afinal decision ought not to be pronounced in a case 
in which they differ, until bya conference and dise 
cussion of the points in difference they have en- 
deavoured to arrive aba unanimous judgment,” 

InNand Ram v. Fakir Chand (3), atp. 
5281, there was a reference to the ruling in 
Rohilkhand and Kumaon Bank, Ltd., v. Row 
(1), and it was also stated: 

“What the parties to a reference to arbitration in- 
tended is that the persons to whom the reference is 
made should meet and discuss together all the mat- 
ters referred, and that tbe award should be the result 
of their united deliberations, etc.” 

In Thammiraju v. Bapiraju (4), there was 

(1) 6 A 468; A W N 1884, 248, 

(2) 6 W R 239. 

(3) 7A 523; A W N 1885, 139, 

(4) 12 M 113. 
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a case where a suit was referred to arbit- 
ration, and objecticn was taken to the 
award cn the ground that one of the arbit- 
rators had not attended the meeting when 
witnesses Were examined by the other 
arbitrator, and it was held that the award 
wasinvalid by reason of misconduct on the 
part of the arbitrator within the meaning 
of s. 521 (a), Civil Procedure Code. On be- 
half of the respondents Dr. Katju argued 
that it could not be shown from the record 
that any material error arose inthe judg- 
ment owing tothe absence of ‘one of the 
assessors on the date when the evidence of 
these three witnesses was recorded. We 
consider, however, that the question is not 
one which might arise under s.167, Evidence 
Act, astothe improper admission or re- 
jection of evidence and whether indepen- 
dently of that eyidencs there was sufficient . 
evidence for the decision at which the Tri- 
bunal arrived. In our opinion.the matter 
goes much deeper, and it is aquestion of 
whether the Tribunal had or had not juris- 
diction. We consider that owing to the . 
absence of one of the assessors on a date when 
evidence was heard the Tribunal ceased to 
have jurisdiction and therefore the decree ` 
pissed by the Tribunal must be set aside. 
We accordingly set aside the decree of the . 
Tribunal and we remand this application to` 
the Tribunal for disposal according to 
law. The costs incurred before the Tri- 
bunal will abide the event. We allow the 
Secretary of State costs in this Court of this 
appeal. Refund of court-fee is allowed to - 
the appellant. A cross-objection has been . 
made. Aswe have set the decree aside on 
the ground cf want of jurisdiction we need 
pass noorders on the cross-objection, and in ` 
the cross-objection each party will pay its 
Own costs. < 
D. Decree set aside, 


CALCUTTA HIGH‘COURT 
Civil Appeal No. 478 of 1934 
June 24, 1936 
MUKERJI AND S. I. GHOSE, JJ. 
KUOKA DA S—Dercrez-HoLpER-—APPELLANT 
Versus 
MAHENDRA NATH BISWAS AND OTHERS— 
RESPONDENTS i 
Costs—-Suit against joint tort-feasors—Decree for 
costs making defendants jointly liable—Compromise 
with one defendant releasing him of liability—No 
intention to treat order for costs as satisfied—Decree- 
holder, if entitled to recover from others—Proportion 
of costs payable, how to be calculated. 
A number of defendants in their character as torte 
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feasors had wrongfully entere] into possession of the 
property which belonged to the plaintiff, and it was 
tu recsver possession of such properties that the 
plaintiff instituted the suit. Different interests were 
claimed by the different sets of defendantsin the 
properties that were the subject-matter of the suit. 
Appropriate decrse was made as against the different 
sets of defendants in respect ofthe properties and, 
one joint order for costs was made infavourof the 
successful plaintiff payable by the defendants jointly. 
Under a compromise with one of the defendants, the 
plaintiff released him from his liability for the costs 
but there was no intention io treat the entire order 
for costs as satisfied : 

Held, that the decree-holder was entitled to 
proceed as against the other defendants for realiza- 
tion of a proportionate share of the costs andthat in 
calculating the proportion of costs, the Court should 
take into account the proportion of the respective 
shares of several defendants in the property. Bha- 
want Koer v. Darsan Singh (1), distinguished. 


C. A. from original order of the Sub-Judge, 
Khulna, dated July 28, 1934. 

Messrs. Prakash Chandra Mazumdar and 
Satindra Nath Roy Chowdhury, for the Ap- 
pellant. 

Messrs. Sarat Chandra Roy Chowdhury 
and Sris Chandra Dutt, for the Respond- 
ents. 

Judgment—This is an appeal by a 
decree-holder from an order passed by the 
Subordinate Judge of Khulna dismissing 
an application for execution of a decree 
for costs. The question which arises for 
consideration in the appealis one of some 
nicety. The decree was passed in a suit 
which the decree-holder as plaintiff had 
instituted fur recovery of possession of four 
items of property and also for certain other 
reliefs. There was a very large number 
of defendanis inthe suit. As regards pro- 
perty No. 1, the suit was dismissed. One 
Jogendra Nath Shome, who was defendant 
No. l in the suit, claimed 8 annas share in 
properties Nos. 2 and 3 and the other 8 
annas share in those properties was claim- 
ed by defendants Nos. 2 to 6. In property 
No. 4, the said defendant No. 1 claimed to 
the owner of the landlord’s interest and in 
that property the tenants’ interests were 
claimed by certain persons amongst whom 
were defendants Nos.22 and 22-Ka. The 
plaintiff succeeded in obtaining a decree for 
possession in respect of properties Nos. 2, 
3 and 4, and also certain other reliefs 
amongst which was a relief in the shape of 
e decree for account as against defendant 
No. 1, Jogendra. Two appeals were there- 
upon preferred to this Court from that dec- 
ree ; Appeal No. 71. of 1931 by defendant 
No. 1 and Appeal No. 43 of 1931 by defend- 
ants Nos. 2 to 6. 

In the former appeal there was a com: 
promise arrived at as between the plaintiff 
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and defendant No. 1, and that appeal was 
disposed of on April 12, 1933, in accordance 
with the terms of the said compr_mise. In 
that appeal the other defendants had been 
made respondents but they were not parties 
to the compromise and the appeal was dis- 
missed in so far as if was against them. 
The latter appeal remained pending and - 
after running its usual course was eventu- 
ally dismissed con a date with which we are 
not concerned here. During the pandency 
of the latter appeal, an application for exe- 
cution which has given rise to the appeal 
now before us was filed by the plaintiff as 
decree-holder, and it was only for execution 
of the portion of the decree of the Subordi- 
nate Judge by which costs were awarded 
to the plaintiff as against defendants Nos. 1, 
2 to 6 and 22 and 22-Ka jointly. The Sub- 
ordinate Judge has held that by reason 
of the compromise which the plaintiff had 
entered into with defendant No, 1 the plaint- 
if had absolved and released that defend- 
ant from all liability in respect of costs as 
provided for by the decree under execution 
and that, therefore, the present application 
for execution in respect of the said costs, 
which had been awarded to the plaintiff as 
against the defendants jointly including 
defendant No. 1, could not be allowed tobe 
proceeded withas against the defendants 
other than defendant Nol. It is from this 
order that the present appeal has been 
taken. ; 

One of the contention that have been 
urged before us on behalf of the decree-hold- 
eris that as. a matter of fact under the 
compromise which was effected as between 
the plaintiff an defendant No. 1 and which 
was given effect to by the decree of this 
Court in Appeal No. 71 of 1931, there was - 
no release granted to defendant No. 1 or 
satisfaction recorded as between the decree- 
holder and the said defendant in respect 
of the decree for costs, In this connection, 
reliance has been placed upon the different 
clauses of para. 5 of the petition of compro- 
mise which set out the terms of the said 
compromise. We are of opinion, that this 
contention isnot well founded and if the 
terms contained in the several clauses of 
that paragraph have to be given effect to 
simultaneously, it must be held that so far 
as defendant No. 1 is concerned, it was not 
the intention of any of the contracting par- 
ties that that defendant should have any 
further liability under the order for costs 
which had been made in the decree of ths 
trial Court which is the decree now under 
execution, Whatever may have been saig.. 
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in cl. (a) of that paragraph, it is perfectly 
Gear to our mind upon a reading of el. (g) 
of the paragraph that it was the intention 
of the parties that the claim which the 
plaintiff hes es against defendant No. 1 
under the order for costs that had been 
made in the decree was to be treated as 
‘satisfied. 

In cl. (g) there is a specific reference to 
the fact that defendant No. 1 had spent a 
large sum cf money over the litigation and 
it was expressly stated that in consideration 
of that fact as also for certain other consi- 
derations a sum of Rs, 1,600 was being paid 
by the plaintiff tothe said defendant. We 
are clearly of cpinion, that the decree in £o 
far as it was a decree as against defendant 
No. 1 was not intended to be kept alive 
for the purpose of execution even after the 
compromise effected as between that de- 
fendant and the plaintiff. 

The question, therefore, that has to be 
considered is whether in circumstances such 
as these when a decree for costs has been 
passed in favour of the plaintiff and against 
the defendants jointly, the plaintiff by 
adopting this particular course, namely, hav- 
ing absolved defendant No. 1 from liability 
in respect of the costs can be permitted to 
_ proceed as against the parties other than 
defendant No.1 for realizing the said costs. 
On this questicn, one matter that has to be 
considered at the very ouiset is whether by 
the compromise it was intended that 
the entire decree for costsas against all 
the defendants should be treated as salis- 
fied. Well, on this point whatever may 
have been the intention of tke parties it is 
not possible for us to held that upon the 
language that was used in the petition it 
could be held that such was the intention of 
the parties ; and indeed it seems to us some- 
what improbable that such could hare been 
the intention seeing that the other appeal, 
viz., Appeal No. 43 of 1931 which had been 
preferred by some of the other defendants, 
remained pending in this Court at the time. 
Now the whole question, therefore, is whe- 
ther as a matter of law it can be said that 
the decree became incapable of further 
execulion in sofar as it was against the 
other defendanis and, if not, then to what 
extent was it executable as against them. 

A very learned argument has been ad- 
dressed to us by the learned Advocate who 
have appeared cn hehalf of the parties in 
this case, but itseems to us that the deci- 
sion that we will have to give will depend 
entirely upon the consideration ofthe pecu- 
liar. equities of the particular case now be- 
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fore us. Here, it was-.@.case in which a 
number of defendants in their character as 
tort-feasors had wrongfully entered into 
possession of the properly which belonged 
to the plaintiff, and it was to recover pos- 
session of such properties that the plaintiff 
instituted the suit. Diferent interests were 
claimed hy the different sets of defendants 
in the properties that were the subject-mat- 
ter of the suit. Appropriate decree was 
made as against-the different sets of defend- 
ants in respect of the properties and, one 
joint order for costs was made in favour 
of the successful plaintiff payable by the de- 
fendants jointly. ; 

In those circumstances, if the plaintiff 
treatsas satisfied his claim for the costs, 
in so faras they could be realized from 
one of the defendan‘s, then ordinarily and 
in the absence of any other facts which 
may be considered to be relevant, the prin- 
ciple tobe followed is that the other de- 
fendants who are also liable under the dec- 
ree jointly with the onein respect cf whom 
the ciaim had been treated as satisfied, 
may plead either thatthe entire claim has 
been satisfied or that the plaintiff decree- 
holder having released one of the joint de- 
fendants from his liability for the costs is 
entitled only to proceed against them for 
realization of their share of the costs pro 
tanto. The first of these pleas, as we have 
already stated, cannot succeed because we 
are notable to put upon the terms of the 
compromise the interpretation that by it the 
parities intended that the entire order for 
costs was to be treated as satisfied. The re- 
sult, therefore, must be that the decree-holder 
would be entitled to proceed as against the 
other defendants for realization cf a propor- 
tionate share of the costs, 

The next question, therefore, is on what 
principle has the proportion to be calculat- 
ed. There isa decision of this Court in 


‘Bhawani Koer v. Darsan Singh (1), in 


which it has been held that the costs should 
be treated as distributed in equal propor- 
tion amongst all ths defendants. The rule 
laid down in that case, however, in our 
opinion, should not be treated as an inflexi- 
ble rule but a rule which with propriety 
may be applied toa casein which the facts 
are similar to those as in the case in which 
that rule was laid down. So far as the pre- 
sent case is concerned, the matter will 
Fave to be decided upon considerations of 
equitable principles. We find that defend- 
ant No. 1 claimed an 8 annas share in the 
properties Nos.2 and 8, and the other 8 
(1) 14 O L J 354; 11 Ind, Cas, 450, i 
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‘ganas share in those: properties was claim-- 
ed by defendants Nos. 2 to 6, and that 
while defendant No. 1 claimed the landlord's 
interest in property No. 4 the tenants’ interest 
In that property was claimed by defend- 
ants Nos. 22 and 22-Ka. By the compro- 
mise the plaintiff must be regarded as hav- 
ing given up his claim for costs which is 
proportionate at least to the 8 annas share 
in properties Nos.2 and 3 and the land- 
lord's interestin property No. 4, if not to 
the tenants’ interest in that property as 
well, a question which we are not called 
upon hereto decide. In suck circumstan- 
ces, we think it would be quite in conso- 
nance with principles of equity to hold that 
the plaintiff as decree-holder will be able 
to realise by execution as against defend- 
ants Nos. 2 to6only a quarter share and 
no more of the costs awarded to him under 
the decree of the trial Court. The appeal, 
in our opinion, should succeed to the extent 
indicated above and we order accordingly. 
The appellant will be entitled ‘to his costs 
of this Court, hearing-fee being assessed at 
three gold mohurs. 


N. Appeal partly allowed. 


ALLAHABAD HIGH COURT 
Criminal Appeal No. 76 cf 1936 
July 23, 1936 
ALLSOP AND Ganga Nara, JJ, 


HMEPROR—Prosscuror 
VETSUS 

HAR DATT—Responpent 

U. P. Municipalities Act (IT of 1916), ss. 128, 135 
(2)—Bye-laws Nos. 3, 2—Toll, whether on passengers 
or on laden vehicles—Liability of person in charge 
to pay tax—Question whether taz is ultra vires can- 
not be raised after notification—" Bring” in r. 1 
ithe toll Go leviabl 

e toii is leviabie not on passengers 

laden vehicle. The amount of toll ald Bs 
cording tothe number of passengers in a laden 
vehicle. This fact cannot and does not make the toll 
tax leviable on passengers. In spite of the fact that 
the amount of toll tax has to be calculated accord- 
ing tothe number of passengers in a vehicle the 
tax remains leviable on the vehicle. Under bye-law 
No. 3 it isthe person incharge ofa laden vehicle 
who is liable for the payment ofthe toll due on the 
laden vehicle in his charge. The mere fact that for 
the sake of convenience the tolltax has so far been 
collected by the toll moharrirs or employees of the 
Municipal Board from drivers as well as from 
passengers would not change the nature cf the tax 
or the liability for it, nor would it make the pas- 
sengers liable for it. As soon as the person in 
charge of a laden vehicle passes into the Municipal 
limits he becomes liable for the toll tax, and if he 
does not payit he becomes liable for the penalty 
provided in the bye-laws for their breach. The 
penalty provided for the breach of the provisions of 


105—59 & 60 
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bye-laws Nos. ],2and 4isa fine which may extend 
to Rs. 50. 

The question whether the tax is in accordance 
with the provisions of the Municipalities Act or not 
is concluded by the fact that the imposition of the 
tax has been notified in the Gazettee by the Govern- 
ment. After the notification it isnot open to any- 
body to question the validity of the tax. 

The word ‘bring’ in r. 1 has no element of “ panse” 
or “repose.” As soon asa vehicle enters the Muni- 
cipal limits the act of bringing iscomplete and it 
comes within the provisions of r. 1 and becomes liable 
for the tax irrespective of the fact whether the 
vehicle stays within the limits of the Municipality or 
not. Nek Mohammad v. Emperor (|), dissented from. 


Or. A. from an order of the Additional 
Magistrate, First Class, Almora, dated July 
17, 1935. 

The Government Advocate, for the Crown. 

Mr. N. D. Pant, for the Respondent. 

Judgment.—This is an appeal by the 
Local Government against the order of 
acquittal passed by Mr. Kailash Chandra 
Trivedi, Magistrate, lst Class, Almora. 
Hardatt, driver of Bus No. 467, was prosecut- 
ed by the Municipal Board of Almora for 
the non-payment of toll tax in respect of 
the lorry brought by him within the Munici- 
pal limits on November 15, 1934, through 
the toll barrier situated at Shialidhar at 

a distance of 3 miles from the town of 
Almora and breach of bye-laws Nos. 1, 3 
and 4. The learned Magistrate acquitted 
Hardatt on the ground that nobreach was 
committed by him as the toll tax had all 
alung been realized from passengers travel- 
ling ina lorry or a car and nad never 
been realized so far from the drivers. It 
appears from his judgment that he is under 
the impression that the tax is leviable on 
the passengers. Bye-laws Nos. land 3 are: 

“(1) No person shall bring within the limits of 

the Almora Municipality any laden vehicle or laden 
animal or riding ponies or mules or jhampans, 
dandies or other conveyances in respect of whicha 
toll is leviable, until the toll due in respect 
thereof has been paidto such persons and at such 
barriers as the Board may from time to time appoint” 

“(3) When any laden coolie or any person in 
charge of a laden vehicle or laden animal or riding 
ponies, riding mules or dandies or other means of 
conveyance wishes to pass a barrier, such coolie or 
person shall pay the toll to the mokarrir at the 
barrier. The moharrir shall make out a receipt in 
triplicate; he shall tender two copiesto the person 
paying the toll and shall retain the third as a coun» 
terfoil in the receipt book.” 

The toll leviable on a motor car or a 
motor lorry as given in the schedule of 
toll rates under the bye-laws is:—‘(a) Motor 
car, each Rs. 2,in addition per passenger 
Re. 1. Motor lorry, each Rs. 3 and in ad- 
dition per passenger, eight annas.” It 
will appear from these bye-laws that the 
toll is leviable not on passengers but 


on aladena vehicle. The amount of toll 
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would vary according to the number of pas- 
sengers in a laden vehicle. This fact cannot 
and does not make the toll tax leviable 


on passengers. In spite of the fact that 
the amount of toll taxhas to be calculated 


according to the number of passengers in a- 


vehicle the tax remains leviable on the 
vehicle. Under bye-law No. 3 it is the 
person in charge of a laden vehicle whois 
liable for the payment, of the toll due on 
the Jaden vehicle in hischarge. The mere 
fact that forthe sake of convenicnce the 
toll tax has so far been collected by the 
toll moharrirs or employees of the Municipal 
Board from drivers as well as from passen- 
gers would not change the nature of the 
tax or the liability for it, nor would it 
make the passengers liable for it. As 
soon as the person in charge of a laden 
vehicle passes into the Municipal limits, he 
becomes liable for the toll tax, and if he 
does not pay it he becomes liable for the 
penalty providedin the bye-laws for their 
breach. The penalty provided for the 
breach of the provisions of bye-laws Nos. 
1, 2 and 4 is a fine which may extend to 
Rs. 50. [b was argued by the learned 
Counsel for the respondentthat the toll tax 
in Gguestjion was ultra vires as it was against 
the provisions of s. 128, Municipalities Act. 
Section 128 lays down: 

. “Subject to any general rules or special orders of 
the Local Government in this behalf, the taxes which 
a Board may enforce in the whole or any part of 
a Municipality are—cl. (7)—a toll on vehicles and 
other conveyances, animals and laden coolies enter- 
ing the Municipality.” 

The learned Counsel’s argument is that 
the tax in question is not a tax leviable 
on a vehicle .but isa tax leviable on pas- 
sengers as the burden of the tax ultimately 
would fall on the passengers. As hasal- 
ready been pointed out, the bye-laws framed 
in this connection are very clear and they 
clearly lays down thatthe tax is leviable 
on a laden vehicle and not on passengers. 
The tax imposed by the Municipal Board 
therefore is not against the provisions of 
s. 128, Municipalities Act. The question 
whether the tax is in accordance with the 
provisions of the Municipalities Act or not 
is concluded by the fact that the imposi- 
tion of the tax has been notified in the 
Gazette by the Government. After the 
notification it is not open to anybody to 
question the validity of the tax, Section 
135 (3) says: . 

“A notification of the imposition of a tax under 
sub-s. (2) shall be conclusive proof that the tax 


eee apes in accordance with the provision 
of this Act. 


The learned Counsel has relied on the 
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case in Nek Mohammad v. Emperor (1), and 
has argued that -the word “bring in r. 1 
has an element of “pause” or “repose.” 
With all respect to the learned Judge 
we do not agree with his interpretation of 
the word ‘“‘pause” or“ repose.” As soon asa 
vehicle enters the Municipal limits the 
act of bringing is complete and it comes 
within the provisions ofr. 1 and becomes 
liable for the tax irrespective of the fact | 
whether the vehicle stays within the limits 
of the Municipality or not. In this case 
there is nothing to show that the lorry of 
Hardatt did not stay after entering the 
Municipal limits. The respondent was 
therefore liable for the toll tax which was 
demanded fram him. Hehas committed a 
breach of r. 1 by refusing to pay the toll 
tax which was due from him in respect of his 
lorry. We therefore allow the appeal, set 
aside the order of acquittal and convict 
him for breach of the provisions of r. l 
and fine him Rs. 2 out of which Re. 1-3-0 
will be paid to Municipal Board. 
Appeal allowed. 


D. 
(1) AIR1936 All. 63; (1936) Or, Cas. 105; 160 Ind 
Cas, 862; 37 Cr. L. J 335; (1936) AL J 174; 8 R A 650. 
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MADRAS HIGH COURT 
Original Side Appeal No. 7 of 1936 
May 6, 1936 
BRASLRY, C. J. AND GENTLE, J. 
Tun BUCKINGHAM anp CARNATIC 
Co., Ltp.— APPELLANTS 


versus 
Tus OFFICIAL ASSIGNEE or MADRAS 


— RESPONDENT 

Presidency Towns Insolvency Act (III of 1909), 
s. 60 (2)— Income or salary’, meaning of—EHarnings 
of insolvent working as darly Labourer on daily wages 
but paid per month—Whether income or salary and 
attachable for benezit of creditors—Master's right 
to object to order durectung hum to deposit portion of 
employee's earnings in Court. 

Where a suivant becumes insolvent and an order 
is issued tothe employer by the Insolvency Court 
though with the cousent of the insolvent, to depusit 
a certain portion of the wages of the servant in the 
Court, without hearing the employer, it is open to 
the employer tu object tothe order on the ground that 
the wages are not liable to attachment. , 

An insolvent was employed on a contract of service 
in a mill as a daily piece work labourer, his daily 
wages were calculated on the quantity of work turn- 
ed out by him and he was paid once a month for 
purposes of convenience. His services wore liable to 
be terminated ona months notice ; h 

Held, that the money paid to the insolvent by his 
employer, though it was paid under a contract of 
service, being indefinitein amount and dependant - 
upon the quantity of work done and the number of 
days worked by the insolvent, it was nob income or 
salary within the meaning of s, 60 (2) of the Presi 
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dency Towns Insolvency Act and was not attachable 
Ex parte Benwell, In re Hutton (1) and In re Jones 
Ba hat Lloyd (5), relied on. 


. B. A. agaist the judgment and order 
of Mr. Justice Wadsworth dated Janu- 
ary 23, 1936, and made in the exercise of 
the Insolvency Jurisdiction of the High 
Court in Application No. 440 of 1935 in 
Application No. 2545 of 1935 in Application 
No. 1892 of 1935 in I. P. No. 382 of 1933. 

Messrs. O. T. G. Nambiar, for the Appel- 
lants. F 

Messrs. T. S. Venkatesa Iyer, for the 
Respondent. 


-~ Judgment.—One E. Balasundara Muda“ 
liar, an insolvent, was employed by the 
appellants, Messrs. Binny & Co. in their 
mills and the insolvent having agreed to pay 
an allocation to the Official Assignee in 
order to get protection on August 15, 1935, 
an order was made by the Insolvency Court 
upon the appellants requiring them to 
withhold monthly asum of Rs. 6 from the 
salary of the insolvent and immediately to 
remit it to the Official Assignee until fur- 
ther or other order of tne Court. On 
September 24, 1935, the appellants took 
out an application before the Master in 
Chambers praying that the garnishee order 
before mentioned should be vacated. The 
Master dismissed the application and from 
his order of dismissal the appellants appeal- 
ed to the Insolvency Judge who dismissed 
the appeal. 

The Master on the objection of the Official 
Assignee held that the appellants had no 
locus standi to object to the order of attach- 
ment of the insolvent’s earnings in their 
hands and also that these earnings were 
income” ejusdem generis with “salary” in 
s. 60 (2) of the Presidency Towns Insolvency 
Act and, therefore, liable to attachment. 
Wadsworth, J. ruled in favour of the appel- 
lants on the first point but against them 
on the second. Hence this appeal. 

These two questions have now to be con- 
sidered. Although there is no appeal on 
the first point by the Oificial Assignee, he 
is entitled to uphold the trial Judge's deci- 
sion upon any ground that is open to him. 
This point was not argued by the appel- 
lants since it had been decided in their 
favour by the trial Judge. For the Ofcial 
Assignee Mr. Venkatesa Aiyar, contends 
that the proceedings were entirely between 
the Official Assignee and the insolvent, that 
what was in question was the pay of tne 


insolvent, that since he was wilting that a 


part of it should be paid to toe Onticial 
Assignee as a conditica for his geting tne 


BUCKINGHAM Å OARNATIO CO., LTD. v. OBBtOTAL Assianke (MADR.) 


467 


protection of the Court from arrest, the 
appellants have no right to be heard to tne 
contrary and that the insolvent having con- 
sented to this arrangement, such arrange- 
ment is binding upon the appellants. It is 
very ditficult to understand this contention. 
The appellants were not given any notice 
of the proceedings in the Insolvency Court 
in which the insolveut consented to the 
arrangement in question and were never at 
that stage heard in opposition to it; nor do 
we think that at that stage it was necessary 
for them to be heard. They, however, 
were not bound by those proceedings at all. 
As a result of them this attachment was 
made and they were served with the 
garnishee notice. It is argued on behalf of 
the Official Assignee that it is not open 
to them to raise any objection whatever to 
this direction upon them but they have 
merely to obey it, but no authority is cited 
in support of this contention. A refusal to 
obey the Court’s direction would subject to 
the appellants to unpleasant consequences. 
Are they not to be heard to say that the 
order made upon them was an illegal order 
in that earnings, the subject of the order 
were not attachable under s. 60 of the Act ? 
Is a person upon whom an order, which 
appears to him to be illegal, has been made 
not to be allowed to state his objection 
thereto? Ifthe insolvent’s earnings are not 
attachable under s. 60 (2) then clearly the 
order upon the appellants is an illegal one 
and ought never to have been made and 
the appellants have the right to show that 
it ought never to have been made upon 
them. We agree with Wadsworth, J. on 
this point. 

The next question is whether these earns 
ings come within the words “salary or 
income” which appear in s. 60 (2) of the 
Presidency ‘Towns Insolvency Act; and 
here some facts are necessary. The insolv- 
ent isa daily piece work labourer in the 
Oarnatic Milis belonging to the appellants 
and his daily wages are calculated on the. 
quantity of work turned out by him. His 
average daily earnings as a piece worker 
amount to Rs. l-11-1, though for purposes 
of convenience ha is paid once a month. 
His wages accordingly vary from month to 
month according to the number of days he 
works and the amount of work he turns oub. 


-The insolvent joined the service of Binny 


& Co. in 1926; and his services are Liable 
to be terminated on a month’s notice. He 
earns no wages on the «days he is absent 
with leave and from para. 3 of the seco d 
a'tidavit of Mx. Barlow it appears that he 
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cannot. be compelled to work against his 
‘will. Those being the facts, the decisions 
under the corresponding section of the 
‘English Bankruptcy Act ‘are of assistance 
to us., The first of these is Ex parte 
Benwell, In re Hutton (1). There it was 
held that the word “income” in s. 90 of the 
Bankruptey Act of 1869 applies only to an 
“income” ejusdem generis with a “salary” 
-and does not enable the Court to set aside 
for the benefit of the creditors of a profes- 


sional man whois an undischarged bankrupt - 


any part of his prospective and contingent 
earnings in the exercise of his personal 
skill and knowledge. Brett, M. R. on 
p. 306* says: l 
' “Section 89 deals with casesin which the bank- 
rupt is entitled, either by the bounty ofthe Crown 
or under some Act of Parliament, to some“ pay, half- 
pay, salary, emolument or pension”. He is entitled 
to one of these things, though he has not got it 
actually in possession, but h2is certain to have ib if 
things go as they are. And the Court is empowered 
fo deal with matters of this kind, though they are not 
comprised in any of the previous sections of the Act, 
for the bankrupt is certain to havethem though they 
have not yet comeintohis possession. Section YO goes 
further still and enables the Court to deal with “a 
salary or income other than aforesaid of which the 
bankrupt isin the receipt. Whatisthe meaning of the 
word “ salary” in the section? It must be a salary 
of the same kind as those things which have been 
already mentioned though it is not paid in respect of 
Similar services. Then there is the general word 
-“income”, 
particular words do not include everything which 
would come within them according to the literal 
- meaning of the English language but are to be 
limited to things ejusdem generis with those things 
which have been previously mentioned. “ Income,” 
therefore, must Mean “income in the nature of a 
salary.” 
“In a recent case in In re Landau, Hx parte 
Trustee (2) Romer, L. J. refers to Ex parte 
Benwell, In re Hutton (1), and says: 

“Tt is true that Lord Esher in Hx parte Benwell, 
‘in re Hutton (|) said that income in the old section 
, corresponding tos, 51, sub-s. 2, was income ejusdem 
generis with salary; but with all respect to that 
learned Judge, I do not think such a statement 

assits us very much unless the statement goes on to 
tell us to what genus the salary payment belongs. 
He did not do so,” 

With all respect to Romer, L. J. 
Brett, M. R., in Ex parte Benwell, In re 
Hutton, (1), did state to what genus salary 
belonged because he says salary must be 
of the same kind us “pay, half-pay, salary, 
emolument or pension” set out in s. 89 of 
the Act. Cotton, L. J. in Ex parte Benwell, 
In re Hutton (1) says: 

“In my opinion s. 90 points to some definite annual 


(1) (1284) 14 Q BD 301; 54L J Q B53; 5 7. 
-33 WR 229, A Q B 53; 51 L T677; 


(2) (1934) 1 Oh. D 549; 103 LJ Ch. 294; (1934) B & 
C R84; 151 L T 190; 788 J 430; 50 T L R403. 


“* Page of (1884) 14 Q, B. D—[Ed,] 
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amount which is coming tothe bankrupt and in such a 
case a part of it can be set aside for the benetit of his 


creditors.” 

Next is In re Shine (8). There the 
bankrupt had entered into an agreement 
with the management of a theatre to act 
for a term of two years at a salary of thirty 
pounds a week payable weekly. The salary 
was to be subject toa proportionate reduc- 
tion in respect of any right upon which the 
theatre should not be open. It was held 
that the payment to the bankrupt for his 
services under the agreement was ' salary 
or income” within the meaning of s. 53, 
sub-s. 2 of the Bankruptcy Act of 1888. 
Lord Esher, M. R. in his judgment referred 
to Ex parte Benwell, In re Hutton (1), and 
said that, the payments being made under 
a contract, the rules laid down there did not 
apply. In In re Shine (3), there was a 
definite contract for a stated period and 
the amount to be paid was a definite 


amount; and:Bowen, L. J., in the same case 


Says: | 
“J am of opinion, having regard to the contract, 
that itis a salary. “ Salary I think, must mean 8 
definite payment for personal services arising under 
goms contract and (to poy an expression of my 
brother Fry) computed by time.” 
In the case before us, no doubt the 
money is paid to the insolvent under a 
contract of service bat it is not a definite 
payment, it is indefinite in amount, the 
amount being dependent upon the quantity 
of work done and the number of days 
worked by the insolvent. Itis no doubt for 
personal services. In In re Rogers, Ex 
parte Collins (4), Vaugham Williams, J. on 
p. 431* says: l 
“ Tt seemed to be rather assumed in argument that 
because money was personal earnings 1b could not 
be within the 53rd section. Ido not agree. If you 
happen to receive your personal earnings under a 
contract,so that your personal earnings are not 
daily earnings, but take the shape of yearly or other 
periodical salary, 1 couceive that, subject to the rule 
of not depriving she bankrupt of the means of. live- 
lihood, if it be shown that after providing fairly and 
liberally for the support of the bankrupt there will 
be a balance ut salary, that that balance of salary, 
even though the salary is a salary for personal exer- 
tions, might be made the suvject.of an order under 
the 53rd section.” | 
Therefore, in the view of Vaugham 
Williams, J., a salary means something in 
the shape of an yearly or other, periodical 
method of calculation for payment for 
services and, as before stated by Cotton; 
L. J. in Bx parte Benwell, In re Hutton (U) 
“salary” must be some definite annual 
(3) (1592) 1 Q B D 522; 61 L J Q B 253; 66 L T l46; 
40 W R 386; 9 Morrell 40. ng 
(4) (1884) 1 Q B D 425; 63 LJ Q B178; 10 R 469; 7 
L T 107; 1 Manson 387. l 
*Pageol (1884) 1Q. B. D—[Hd.] 
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amount whichis coming to the bankrupt 
The earnings in this case do not satisfy 
either of these tests. We now come to a 
case which seems to us to be directly in 
point. namely, In re Jones, Ex parte Lloyd 
(5), In that case Ex parte Benwell, In re 
Hutton (1), was followed and it was held 
that wages earned by a workman employed 
in a colliery are not “salary or income” 
within the meaning of s. 53, sub-s. (2) of 
the Bankruptcy Act of 1883. The workman 
there was earning wages which averaged 
25 to 30 shillings a week. We know that 
colliers are paid on a piece-work basis and 
their earnings, therefore, vary from day 
to day; and Cave, J. could not distinguish 
between the case of the collier before him 
from the case of the debtor in Ex parte 
Benwell, In re Hutton (1), stating that in 
the latter case although the debtor was 
making large sums of money amounting to 
more than £1,000 a year, yet inasmuch as 
he was not entitled to receive that money 
with respect to any particular period such 
as a year or some part of a year irrespective 
of the amount of work he did, the money so 
received was not “income” ejusdem generis 
with “salary.” With regard to ihe case 
before him he said that as in Ex parte 
Benwell, In re Hutton (1), it was impossible 
to compel the debtor to go on working and 
earning money, in the same way in the case 
before him if the debtor did not choose to- 
gn to work, he would earn nothing. 
Wadsworth, J. at first was inclined to 
think that the ruling in In re Jones, Ex 
parte Lloyd (5), would govern the present 
case but on further consideration was of the 
contrary opinion saying that: 

“ the case of the collier was, vo far as the informa- 
tion available goes, regarded as the case of a more or 
less casual employee paid for the job, though the 
wages were paid weekly for convenience. The 
insolvent in the present case is not a casual employee 
but a permanent employee whose conditions of 
service are governed by rules and who is entitled to 
a month's notice before his services are terminated, 
and, though perhaps in theory he may have the 
option of staying away from work without any action 
for damages lying against him, in fact the rules of 
the company appear to hold out such inducements, 
as to make his employment as regular as that of any 
salaried worker.” 

With all respect to Wadsworth, J. we 
are unable to see any difference between 
the insolvent in this case and the collier in 
In re Jones, Ex parte Lloyd (5), Wads- 
worth, J. in our View, was in errorin regard- 
ing the collier in question was differently 
employed to other colliers. There is a 
contract of service; they are paid for con- 

(5) (1891) 2 QB 231; 60 LJQB 751; 64 LT 804; 
40 W R:95; € Morrell 210, ava 


NISAL SINGH V, GANESH DAS-RAM GOPAL (OUDH) 


469 


venience weekly and are paid on a pieces 
work basis as it is obvious that collier was 
in that case and are entitled to notice; and 
their wages vary according to the number 
of days they work and the amount of work 
they do. A collier so employed has never 
been regarded as a casual labourer in 
our experience. We are quite unable to 
distinguish this case from that case which, 
in our view, having regard to the other 
cases referred to and the tests laid down, 
was correctly decided. 
Applying that case to 
appeal and give the 


costs throughout. 
A. Appeal allowed. 


this, we allow the 
appellants their 


ken sagep E aa) 


OUDH CHIEF COURT 
Civil Application No. 120 of 1936 
October 6, 1936 
Srrvasrava, A. C. J. AND Zta-UL-Hasan, J. 
Sardar NIHAL SINGH-—APPLIOANT 
VETSUS 
Muzgszs. GANESH DAS-RAM GOPAL— 


Opposite Party 

U. P. Agriculturists’ Relief Act (XXVII of 19384), ss. 5, 
9 30—Relief under s. 5, whether confined to decrees on 
“toan —Decisionof Appellate Court in matters of 
granting instalments—Whether final—No revision 
lies—“Loans”, what amounts to-Goods supplied on 
credit — Transaction, are “loan” —Order under 

. 30, whether appealadle. 

: Section 5 of thoU. P. Agriculturists Relief Act gives 
the Court power to fix instalments in the case, inter 
alia, of “any decree for money”. These words are quite 
general and are applicableto all money decrees, whe- 
ther they are based on a loan or on any other claim, 
Ifthe Legislature intended that relief under s. 5 
should be confined only to such decrees for money as 
were passed on a loan they could easily have said so, 
but inthe absence of any qualifiying words restrict- 
ing them to decrees based on loans relief under this 
section can be granted in the case of all decrees for 
money no oe whether they are based ona loan 

other claim. 
ya an of sub-s, 20É s, 5, Agriculturists Relief 
Act. which makes the decision of the Appellate 
Court inthe matter of granting instalments final, 
not only debars a further appeal against it but also 
prevents interference with it in revision. — Tf the 
order isto be interfered with in revision it would 
affect the finality just as much as interference there- 
with in appeal. Ifan application in revision were 
admissible it would clearly frustrate the intention 
of the Legislature that the decision of the Appellate 
Court isto be final. Ghulam Jilantv. Mohammad 
an (1), applied. 

athe Ace basie principles underlying the idea of a 
loan are; (1) that the property in the thing borrowed 
remains with the creditor and is not transferred to 
the debtor and (2) that the thing borrowed is intend- 
ed to be returned in specie, „There is nothing in the 
definition given ins. 2, cl.10 ofthe Act to derogate 
from either of these principles. Where the decree in 
question was passed for the price of petrol and other 
motor accessories purchased by the applicant on 
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< credit from thé opposite party, the property in the 
. goods purchased being undoubtedly transferred from 
the seller to the buyer as soon as the gale took place 
and there was also no idea of the goods purchased 
being ever returned and all that was intended was 


- that the price of those goods was to ba paid after- 
wards: 


Held, that the case was one of gale for a price, 
even though the price was to be paid afterwards. 

he transaction was in no sense a loan, nor could it 
be said that there was any advance in kind within 
the meaning of the definition contained ing. 2. 

The general rule is that a right of appeal cannot 
be assumed unless it is clearly given by statute, 
Meenakshi Nidoo v.Subramaniya Sastri (2) and 


. Rangoon Batotaoung Co. v. Collector of Rangoon (3), 
relied on: 


The order passed by the Civil J udge under s, 30 of 
the Agricolturists’ Relief Act, isnot appealable. 


C. R. for revision of the order of the 
ie Judge of Lucknow, dated M ay 20, 
1936. i 

Dr. Qutubuddin Ahmad, for the Appli- 
cant. 

Messrs. Hydar Husain and Bhawani 
Shankar, for the Opposite Party. 


Judgment.—This is a judgment-debtor's 
application in revision arising out of an 
application under ss. 5 and 30 of the Agri- 
culturists Relief Act. The decree-holder 
.opposite party is a firm canying on motor 
business in Lucknow, On September 21, 
1933, they obtained a money decree for 
Rs. 4,045-15-0 against the judgment: debtor 
‘on account of the price of petrol, mobil oil 
and other motor accessories supplied to him 
together with interest. He made an appli- 
cation to the Subordinate Judge of Lucknow 
-for amendment of the decree by reduction 
of the interest under s. 30 of the Agricul- 
turisis Relief Act and for fixing instalments 
for its payment under s. 5 of that Act. The 
Civil Judge held that the applicant was an 
agriculturists but was of opinion ihat no 
relief could be granted either under s. 30 
or under s. 5 because the decree in question 
was not based on any loan within the mean- 
ing of the; Agriculturists Relief Act. The 
applicant appealed to the District J udge of 
Lucknow. The District J udge was of 
opinion that no appeal lay against the order 
made under s, 30 of the Agriculturists 
Relief Act. On the merits he agreed with 
the lower Court that debts of the nature 
which formed the subject of the decree in 
question were not loans as contemplated by 
tue Agriculturists Relief Act, and could not 
be dealt with under s. 5 or s. 30 of that 
Act. He accordingly dismissed the appeal, 
The present application under s. 115 of the 
Code of Oivil Procedure is directed against 
this order of the District J udge, 

Section 5 of the 
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gives the Court power to fx instalments in. 
the case, inter alia, of “any decree for 
money.” ‘These words are quite general 
and are applicable to all money decrees 
whether they are based on a loan or on any 
other claim. The learned Counsel for the 
decree-holder opposite party is unable _ to 
refer us to any provision in the Act restrict- 
ing the Court's power of fixing instalments 
to decrees for money based on loans. If the 
Legislature intended that relief under s. 5 
should be confined only tosuch decrees for 
money as were passed on a Joan they could 
easily have said so, but in the absence of 
any qualifiying words restricting them to 
decrees based on loans we are of opinion 
that relief under this section can be granted 
in the case of all decrees for money no 
matter whether they are based on a loan or 
on any other claim. We are, therefore, 
of opinicn that the Courts below were 
wrong in rejecting the application under 
s. bon the ground that the decree was not 
based on a loan. 

‘However, we regret that in spite of the 
order being in our opinion wrong we find 
ourselves unable to interfere with it. Sub- 
section 2 of s. 5 provides that: 

“if, on the application of the judgment-debtor, 
the Court refuses to grant instalments, or grants a 
number or period of instalments which the judgment- 
debtor considers to be inadequate, its order shall 
be appealable to the Court to which the Court pass- 


ing the order is immediately subordinate and the 
aeaision of the Appellate Court shall be final, 


We think that this provision which makes 
the decision of the appellate Court final, 
not only debars a further appeal against 
it but also prevents interference with it in 
revision. If the order is to be interfered 
with in revision, it would affect the finality 
just as much as interference therewith in 
appeal. By way of analogy we might refer 
to the provisions contained in Sch. II 
para. 16 of the Code of Civil Procedure 
which provides that in the case of a decree 
passed in accordance with the award _ 

“no appeal shall lie from such decree except in so 


far as the decree is in excess of or not in accordance 
with the award.” 


This provision corresponds to‘ s. 922 of 
the old Code of Civil Procedure. Dealing 
with this section their Lordships of the 
Judicial Committee in Ghulam Jilani v. 
Mohammad Hassan, 29 J. A. 51 (1), held 
that revision is more objectionable than an 
appeal, and that an application in revision 
was, therefore, incompetent. The words 
used in sub-s. (2) of 2 pics : us to = 

emptory than e language o 
Ay 29 PA sl; 29 0167; 4 Bom, L R 161; ML 
77; 60 W N 226; 8 Sar, 154; 25 P R 1902 (P O). 
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para. 16 of the Second Schedule of the Code 
of Civil Procedure. If an application in 
revision were admissible ina case like the 
present, 16 would clearly frustrate the inten- 
tion of the legislature that the decision of 
the Appellate Court is to be final. Weare, 
therefore, constrained to hold that the 
application in so far as it is directed 
against the order of the District Judge 
- refusing instalment under s. 5 must fail on 
this ground. ; 

Next as regards the order under 5.30, 
the section provides the maximum rate of 
interest for the period from January 1, 1930, 
which a debtor shall be liable to pay on a 
loan taken before the Act came into force. 
The application of the section is in terms 
confined to loans or decrees- passed on 
the basis of a loan. The word “loan” is 
defined in s. 2 cl. (10) as follows:— 


“Loans mean an advance toan agriculturist, whe- 
ther of money or in kind, and shall include any tran- 
saction which is in substance a loan, but shall not 
Include ....... esses Ms ‘ 

According to Webster’s Dictionary 
‘advance’ means— 

“Furnishing of something before an equivalent is 
received (as money or goods) towards a capital or 
stock, or on loan; payment before hand; the money 
or goods thus furnished; money or value supplied 
before hand.” 

But the word as used in the above’ defini- 
` tion is not necessarily convertible with all 
the meanings given in the Dictionary. We 
think that it has been used in the sense of 
an advance by way of aloan. The two basic 
principles underlying the idea of a loan 
are: (1) that the property in the thing 
borrowed remains with the creditor and is 


not transferred to the debtor, and (2) that . 


the thing borrowed is intended to be 
returned in specie. We can see nothing in 
the definition given in the Act to derogate 
from either of these principles. Admittedly 
the decree in question was passed for the 
` price of petrol and other motor accessories 
purchased by the applicant on credit from 
the opposite: party. The property in the 
goods purchased was undoubtedly trans- 
` ferred from the seller to the buyer as soon 
“as the sale took place. There was also no 
idea of the goods purchased being ever 
returned. All that was intended was that 
the price of those goods was to be paid 
afterwards. We have no doubt that the 
case was one of sale for a price, even though 
the price was to be paid afterwards. The 
transaction was in no sense a loan, nor can 
it be said that there was any advance in 
kind within the meaning of the definition 
quoted above. We have, therefore, no 
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hesitation in agreeing with the Courts below 
that a transaction of this nature cannot 
be regarded as a loan within the definition 
contained in s. 2, cl. (10) of toe Act. The 
relief under s. 30 was, therefore, rightly 
refused to the applicant. 

We are also in agreement with the 
learned District Judge that the order 
passed by the Civil Judge under s. 30 was 
not appealable. Sub-s. 3 of that section lays 
down that no appeal shall lie from any 
order amending a decree under that sub- 
section. It has been argued that the form 
in which this provision has heen worded 
impliedly gives a right of appeal against an 
order refusing to amend the decree under 
the section. It is not disputed that the 
order of the Civil Judge refusing relief 
under s. 30 was not a decree. The general 
rule is that a right of appeal cannot be 
assumed unless it is clearly given by 
statute. [See Meenakshi Naidoo v. Subra- 
mahiya Sastri, 14 I. A. 160 (2) and Rangoon 
Batotaoung Co. v. The Collectur of Rangoon, 
39 I. A.197 (3)]. The provision about appeal 
in sub-s. 5 might with advantage have been 
differently worded. The Act does not con- ` 
tain any general provision giving a right 
of appeal against orders passed under the 
Act. In the absence of such a provision no 
inference can be drawn in favour of a 
right of appeal against order refusing to 
amend the decree. We must, therefore, 
apply the general rule mentioned above 
and hold that no appeal could lie to the 
District Judge against the order of the 
Civil Judge rejecting the application under 
s. 30. 

The result is that the application fails 
and is dismissed with costs. 

Application dismissed. 


i D. 
on 14 I A 160;11 M 26; 5 Sar. 54; 11 Ind. Jur. 393 
0 


(3) 39 I A 197; I6 Ind. Oas. 188; 16 C W N 961; 12 M 
L T 195; (1912) M W N7841; 16 0 LJ 245; 23M LJ 
276; 14 Bom. L R 833: lOAL J 271; 5 Bur. L T 
205; 40 O 21; 6 L BR 150 (P ©). 
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CORNISH, J. 

RAJAMMA L-—APPELLANT 

VETSUS 
C.S. PARTHASARATHI AYYENGAR 
— RESPONDENT ; 

Civil Procedure Code (Act V of 1908), O. XLI, r.1, 
O0. XLIV, r.1—Appeal in forma pauperis—Applica- 
tion for leave without copy of judgment and decree— 
Whether valid presentatian—Limitaiion Act (LX of 


472 


1908), s. 5—Ex parte order excusing delay—Order, whe- 
ther can be revised and re-considered. 

The proviso to O. XLIV, xr. 1, Civil Procedure 
Code, makesit incumbent upon the applicant to show 
to the Court that prima facie the decree appealed 
from was contrary to law,.and this can only be done 
by means of reference to the decree and judgment on 
which it is founded. It can hardly be intended that it 
is for the Court to call for copies of the jadgment and 
decree when it has to consideran application made to 
it for leave to appeal asa pauper. Thoughin O. XLIV, 
LT. 1, Civil Procedure Code, there is no reference 

tothe applications being subject to the provisions of 
0. XLI, r.1, Civil Precedure Code, such refer- 
ence is redundant in the light of the proviso. There- 
fore, there can be no valid application for leave to 
appeal before the Court without the presentation of 
the copies of decree and judgment. Shahzadi Begam 
v. Alakh Nath (1) and Becht v, Ahsan Ullah Khan 
(2), referred to. 
_ An ex parte order excusing delay under s. 5, 

Limitation Act, is liable to revision and re-considera- 
tion by the Appellate Court at the hearing of the 
appeal. Krishnaswami Panikonder v. Ramaswami 
Chettiar (8) and Malli Reddi v. Peddakka (4), relied 
ase Murugappa Naicker v. Thayammal (5), dissented 

om 


S. C. A. against the decree of the Sub- 


S Kumbakonam, in A. S. No.10 of 
30. 
i Mr. C. A. Seshagiri Sastri, for the Appel- 
ant, 

Messrs. S. Panchapagesa Sastri and 
EK. R. Krishnaswami Ayyer, for ihe Res- 
pondent. 

Judgment.—Plaintiff No. 1, who is the 
appellant here and was the appellant in 
the lower Appellate Court, made an appli- 
cation for leave to appeal as a pauper. 
The application was presented on June 10, 
1929, the last day of the period of limita- 
tion for appealing. She did not file a copy 
of the decree against which she sought to 
appeal until September 3,1929. The Dis- 
trict Judge gave leave to appeal in forma 
pauperis on December 17, 1929, and on 
the same occasion the delay in presenting 
copies of the decree and judgment was 
excused. The lower Appellate Court, when 
the appeal came on for hearing, upheld 
the preliminary objection that the appeal 
was out of time and that, inasmuch as no 
copy of the decree appealed from had been 
produced until after the expiry of the 
period of limitation, there was no valid pre- 
sentation of the appeal. 


Undoubtedly it is a condition required 
by O. XLI, r. 1, Civil Procedure Code, to the 
validity of an appeal that the memoran- 
dum of appeal presented by the appellant 
shall be accompanied by a copy of the de- 
cree appealed from and (unless the Appellate 
Court dispenses therewith) a copy of the 
judgment on which it is founded; and 
it follows that no appeal can be entertain- 
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ed by a Court without the requisites for 
preferring it having been complied with. 
The question however is whether the pro- 
cedure laid down in O. XLI, r. 1, Civil 
Procedure Code, is tobe followed where 
the party wishes to appeal in forma pauper- 
is. Order XLIV, Civil Procedure Code, 
governs such appeals. Rule 1 of this Order, 
as was observed in the Full Bench casein 
Shahzadi Begam v. Alakh Nath (1), does 
not require that the applicant for leave to 
appeal as a pauper shall file copies of the 
decree and judgment though he may do 
so. Butthe point was not decided by the 
Full Bench. What r. 1, O. XLIV, Civil 
Procedure Code, says is : 

“Any person entitled to prefer an appeal, who is 
unable to pay the fee required for the memorandum 
ofappeal, may present an application uccompanied by 
a memorandum of appeal, and may be allowed to 
apreel as a pauper, subject, in all matters, including 
the presentation of such application, to the 
provisions relating to suits by paupers, in so 
far as these provisions aie applicable.” 


If there was nothing else in the rule 
one would be justifiedin saying that the 
tule contemplates what it says, that the 
applicant hasonly to present an applica- 
tion for leave to sue as a pauper with the 
memorandum of appeal and satisfy the 
Court that he was a pauper. But then comes 
the proviso to that rule which says: 

“Provided that the Court shall reject the applica- 
tion, unless, upon a perusal thereof and of the judg- 
ment and deciee appealed from, it sees reason to think 
that the decree is contrary to law or to some usaga 
having the force of law, or is otherwise erroneous or 
unjust.” 

It is argued, that the rule contemplates 
two stages: firstly, the filing of the appli- 
cation and the memorandum of appeal, 
and, secondly, the production of copies of 
decree and. judgment when the application 
comes on for hearing. This is to treat the 
proviso to r. 1 as ifit is simply intend- 
ed to qualify what went before. But a 
proviso may contain matter which is in 
substance adding to and not merely quali- 
fying what goes before: see Craies on 
Statute Law, Edn. 3, p. 195. The proviso 
toO. XLIV, r. 1, limits the power of the 
Court to give leave to appeal to pauper 
applicants and must be read as part of the 
enactment. Under the former Code of 1882 
s. 592, it was held that copies of decree 
and judgment must be presented with 
the application and memorandum of appeal, 
see Bechi v. Ahsan Ullah Khan (2). But 
then s. 592 expressly made .an application 
for leave to appeal as a pauper subject to 

(1) (1935) A L J 681; 157 Ind. Cas. 347; A I R1935 
All, 620; (1935) A L R 775: 8 RA 171 (Œ B). 

(2) 12 A 461; A W N 1890, 149 (F B). 
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the provision cfs, 541 which correspond- 
ed to O. XLI, r.l. On the other hand 
QO. XLIV, r. 1, Civil Procedure Code, con- 
tains no reference to O, XLI, r. 1, Civil Pro- 
cedure Ccde. i 

The centention is that this must be under- 
stood as dispensing with the production of 
copies of decree and judgment required by 
O. XLI, 1.1, when the application is for 
leave to appeal as a pauper. It is diffi- 
cult to see why it should be so;for the 
proviso to O. XLIV, r. 1, makes it incum- 
bent upon the applicant to show to the 
Court that prima facie the decree appeal- 
ed from was contrary to law, and thiscan 
only be done by means of reference to 
the decree and judgment on which it is 
founded. It can hardly be intended that 
itis for the Court to call for copies of the 
judgment and decree whenit has to con- 
sider an application made to it for leave 
to appeal as a pauper. With regard to the 
absence from O. XLIV, r. 1, Civil Proce- 
dure Code, of any reference to the applica- 
tions being subject to the provisions of 
O. ALI,r.1, Civil Procedure Code, such 
| as was to be found in s. 592 of the old Code, 
it seems to me that such reference is 
redundant in the light of the proviso. In 
the view I take there was, therefore, no 
valid application for leaveto appeal be- 
fore the Court without the presentation of the 
copies of decree and judgment, and by the 
time the order excusing delay was made, 
the appeal was time-barred. The order 
excusing the delay could only be made 
unders. 5, Limitation Act. This order 
was made ex parte, and it has been au- 
thoritatively settled that the order so made 
is liable to revision and re-consideration 
by the Appellate Court at the hearing 
of the appeal: see Krishnaswami Panikon- 
dar v. Ramaswami Chettiar (3) and Malli 
Reddi v. Peddakka (4°. Inthe case of the 
first named, their Lordships said : 

“It must therefore in common fairness be regarded 
asa tacit term of an order like the present that, 
though unqualified in expression, it should be open 
to re-consideration at the instance of the party pre- 


judicially affected ; and this view is sanctione d b 
the practice of the Courts in India.” 4 


The ruling in Murugappa Naicker v. 
Thayammal (5) which has been cited to the 
effect thatifan ex parte order was made 

(3) 45 TA 25: 43 Ind. Cas, 493; A IR1917P O 
179; 41M 412;34 MLJ63: 4P LW 54; 16 Al; J 
57; 7 LW 156; 23 M L T 101; 27 CLJ253:2PLR 
151 (eG) OW N 481; 21 Bom. LR 541: 11 Bur. L T 

(4) 27 M L J 147; 25 Ind. Cas. 746: A I R 1915 M 
534; 1 L W 517; 16 M_L T 100; (1914) M W N a 

(5) 16 L W 662; 70 Ind. Oas. 827; A I R 1923 Mad. 
-82; 16 L W 662; (1922) M W N 727; 3LM L T 456, 
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excusing the delay in the presentation of an 
appeal the respondent ought to apply to 
the Caurt by motion to have the order 
vacated is contrary to the procedure sanc- 
tioned by their Lordships in Krishnaswamr 
Panikondar v. Ramaswami Chettier (3). In 
my opinion the lower Appellate Court 
rightly re-considered the order excusing 
ihe delay. and rightly held that the appeal 
was out of time. The second appeal is 
therefore dismissed with costs. The ap- 
pellant will pay the court-fee to the Govern- 
ment. Leave to appeal given. 
A.-D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Civil Appeal No. 22 of 1933 
March 27, 1936 
` BENNET AND SMITA, JJ. 
Firm KESLA MAL-NAND KISHORE 
—PLAINTIFE-—APPELLANT 
VDETSUZ 


COOPER ALLEN & Co., CAWNPORE 


_ —DEFENDANT— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XLI, 
r. 22—-Respondent, whether can support decree ap- 
pealed from on any of grounds decided against him 
— Evidence Act (I of 1872), s. 92, proviso 2—Docu- 
ment not requiring great formality silent on parti- 
cular matter—Matter not inconsistent with terms of 
document—Oral evidence of separate oral agreement 
—Admissibility. 

A respondent is not barred from supporting the 
decree appealed from not only on any of the grounds 
decided in his favour but also on grounds decided 
against him. Where, therefore, the lower Court, on 
a particular construction of | contract against the 
respondent, decreed apart of the claim dismissing 
the rest of it and against the part dismissed, the 
plaintiffs went ia appeal but the defendant did not 
file an appeal or cross-objection against part of the 
claim decreed : 

Held, thatthe respondent could support the part 
of the decree appealed from on the question of con- 
struction decided against him. Merely because in 
such circumstances he did not prefer appeal or cross- 
objection, the Appellate Court was not precluded 
frcm construing the contract for itself. 

In considering whether or not proviso 2 tos. 92, 
Evidence Act, applies, the Court shall have regard to 
the degree of formality ofthe document. Where the 
document is a mere contract it does not require any 
great formality, and in fact the document cannot be 
considered as a particularly formal document at all 
and, therefore, under proviso 2 of s. 92, Evidence 
Act, oral evidence is admissible to prove the exist- 
ence of any separate oralagreement as to eny matter 
on which the document is silent and which is not 
inconsistent. [p. 476, col. 2.] 


F. C.A. from a decision of the Iirst Addi- 
tional District Judgt, Cawnpore, dated 
September 5, 1932, 
ke Dr. K. N. Katju and Mr. M, N. Kaul, for 
the Appellant. 
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Mr. Nanak Chand, for the Respondent. 

Judgment.—tThis is a first appeal by the 
plaintiff against a portion of his suit for 
damages which has been dismissed by the 
learned Additional District Judge of Cawn- 
pore. The rest of the claim of the plaintiff 
has been decreed. The plaintiff is a firm 
Kesha Mal-Nand Kishore, of Ambala 
Cantonment in the Punjab, and the defend- 
“ ant isa firm of tanners, Cooper Allen and 
Co., Cawnpore. The plaint sets ont that 
‘there was a contract between the parties on 
September 26, 1930, which is printed on 
pages 23 and 24, and that according to that 
contract, the plaintiff had to supply 41,000 
maunds of good dry chopped babul bark to 
the defendant for his tannery at the rate of 
six panseries per rupee, and that certain 
quantities as follows were to be delivered 
during the months of October 1930 to June 
15,1931. The important part of the contract 
with which we are concerned is as follows:— 

“Youagree to supply us with Rs. 41,000 (forty-one 
thousand) maunds good dry chopped babul bark of 
this season’s cutting, delivered inside one (our) 
Factory and for which we agreeto pay you atthe 
rate of six panseries per rupee. You further agree to 
deliver the above quantity ae follows:— 


1,000 maunds during ... October, 1930, 
2,000 ý $ ... November, 1930, 
3,000 £i K ... December, 1930. 
8,000 a 7 . January, 1931. 
-R,090 : j . February, 1931, 
6,000 í * u March, 1931. 
5,000 = .. April, 1931, 
3,000 p sa May, 1931. 
5,000 i upto . June 15, 1931. 





41,000 maunds. 


In the event of your failing to adhere to the above 
deliveries we reserve theright to cancel the balance 
remaining undelivered during avy one month or 
accept same end also any supplies in excess of the 
monthly quota at the purchase price fixed by us from 
time to time for local purchases.” 

The plaint claims that by March 1931, 
the quantity of bark supplied under the 
- contracti for the instalments came to 
Rs. 18,198 maunds 30 seers, and that other 
quantities, namely 16,773 maunds 6 seers, 
in December 1930 and 3,986 maunds 15 seers 
supplied in March 1931, were not to count 
towards the instalments, but were separate 
from the total and were paid at a different 
rate, twenty panseries per rupee instead of 
six panseries per rupee. Further, in 
para. 6, the plaint sets out that in April the 
plaintiff sent 4,776 maunds 24 seers of bark 
and the defendant only took delivery of 
part, that is 2,515 «maunds 20 seers, and 
refused to take the rest. This was shown 
by a telegram of April 25, 1931, printed on 
page 38: Your contract completed, we are 
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instructing Railway to return fast five 
waggons dated April18 to 22. In para. 7 
itis said that the defendant broke the 
contract and prevented the plaintiff from 
sending the remaining bark due under.the 
contract. The plaintiff had to sell at 
Ambala 8,000 maunds of bark on May 19, 
1931, and realised only Rs. 1,000 for it. The 
plaintiff, therefore, claimed for Rs. 10,276-5-4 
damages from the defendant, as the price 
of 10,487 maunds 20 seers of bark, the 
balance of bark to be supplied in April, 
May and June according to the contract. 
The written statement was that all the bark 
supplied by the plaintiff was counted 
towards the agreement, and that the 
quantity accepted by the defendant, includ- 
ing the last amount in April 1931, came to a 
total of 41,468 maunds, and, therefore, the 
defendant had fulfilled his part of the 
contract. The main question was whether 
the contract meant that the excess supplied 
by the plaintiff over the monthly quota 
should or should not be included in the 
total of 41,000 maunds. 

The actual figure of the excess is specially 
noticeable inthe month of December, when 
19,773 maunds were supplied instead of 
3,000 maunds, and againin the month of 
March, when 9,986 maunds were supplied in- 
stead of 6,000 maunds. The Court below 
adopted the view of the contract put forward 
by the plaintiff and held that this excess 
should not count towards the total of 41,000 
maunds. On that view the Court below 
decreed a certain portion of the claim for the 
plaintiff, namely 2,264 maunds 4 seers, 
which had been sent to Cawnpore in April 
1931, damages on this being Rs. 2,286-14-0, 
(this figure should have been Rs, 2,248-14-0, 
the difference between Rs. 3,019-3-3 and 
Rs. 770-5-3), and also a sum of Rs. 439-7-9, 
the total being Rs. 2,688-5-9. The amount 
of Rs. 439-7-9 was in regard to 470 maunds. 
The Court below, however, dismissed the. 
claim for 8,000 maunds which should have 
been supplied according to the instalments 
of May and June, 3,000 in May and 5,000 in 
June. The plaintiff tendered evidence that 
he did not send this quantity of 8,000 
maunds to Cawnpore because the defendant 
had refused to accept any more hark under 
the contract, and the plaintiff, therefore, 
auctioned this consighment in Ambala. 
The Court stated on page 21: 


“But the difficulty that arises in this case is that 
the goods were to be delivered at Oawnpore. The 
rates at Cawnpore were certainly higher, so the 
plaintiff should have despatched 8,000 maunds of 
bark to Cawnpore and sold it off here, or if he did not 
do that, he should have proved the prevalent rate inthe 
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month of May 1931, at Cawnpore. He did neither. 
Therefore, I am sorry to hold that the plaintiff can 
aik no damages for the re-sale of the goods at 
Ambala.” 


The Court, therefore, dismissed the claim 
for damages for this 8,000 maunds. The 
pleintiff has brought an appeal claiming 
damages to the extent of Rs. 8,027-7-4 for 
8,000 maunds. His claim as argued before 
us was thatthe contractual rate for these 
8,000 maunds was Rs. 10,666, and that even 
if the Court below had objected to taking 
Rs. 1,000 as the value realised by the plaint- 
iff for these 8,000 maunds, then the Court 
might have applied the rate of twenty 
manseries per rupee at Cawnpore, which 
would give a figure of Rs. 3,200 and decreed 
the plaintiff the difference, Rs. 7,466. The 
plaintiff relied on the telegram on page 32 from 
the defendant, dated April 22, 1931: “Five 
railway receipts to hand can only accept at 
twenty panseries,” as showing that this 
would be the rate at Cawnpore on that date, 
-and this was also referred to as the current 
rate in ihe leiter on page 30 of March 3, 
1931, by the defendant to the plaintiff. We 
Ahink that on the view which the Court 
below took of the contract the Court should 

.not bave dismissed this claim for damages 
on the ground that the plaintiff had not 
proved the prevailing rate inthe month of 
May 1931, at Cawnpore, 

The next point which arises is what view 
we take of the contract. It was argued on 
behalf of the appellant that this Bench was 
not entitled to construe the contract, and 
that this Bench was in some way bound to 
accept the view of the contract which had 
been taken by the Court below. The argu- 
ment was that because the defendant had 
submitted to the decree of the Court below 
passed on that view of the contract, and had 
not filed either an appeal or a cross-objec- 
tion, therefore, this Courtin the appeal of 
the plaintiff could not construe this contract 
for itself. Itwas further argued that it 
was not necessary to construe the contract 
for the purposes of this appeal, and that the 
appeal stood apart from the contract. On 
the contrary, we find that the first ground of 
appeal is as follows: 

“Because the learned Judge erred in not assessing 
damages to which the plaintiff was entitled by reason 
of the wrongful refusal of the defendant to receive the 
quantities of bark which the plaintiff had wnder- 


taken to supply in Muy 1931 and June 1931, under the 
contract, dated September 26, 1930.” 


‘The appellant himself, therefore, bases his 
case on the contract and we consider that it 
is necessary for this Court to construe the 
contract. In O., XLI, r. 22, sub-r. (1), it is 
provided: 
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“Any respondent, though he may nct have appealed 
from any part of the decree may not only support 
the decree on any of the grounds decided against him 
in the Court below... s" 


The respondent in our opinion is not 
barred from supporting the dismissal of 
this claim for damages for 8,000 maunds on 
the ground which the Court below held 
against him, namely that the goods supplied 
by the plaintiff and accepted by him, com- 
pleted his obligations on the contract. 
Learned Gounsel for the appellant referred 
to a ruling reported in Sri Ranga Thathac- 
hariar v. Srinivasa Thathachariar (1), but 
that ruling dealt with an entirely different 
case, and there was no question of the con- 
struction by the Appellate Court of a docu- 
ment. The Court held that r. 22 of O. XLI 
contemplated the decision of the Court 
below being supported by ground other 
than those on which the lower Court pro- 
ceeded, and that it was not open to the 
respondent to have adjudicated by the Ap- 
pellate Court rights or causes of action 
which have been decided against the res- 
pondent in the Court below, and in respect 
of which he has filed no appeal or memor- 
andum of objections. We are of opinion 
that this raling is in favour of the respon- 
dent, and not against him. Now the con- 
tract which we have quoted clearly begins 
by stating that the quantity of goods to 
be supplied is 41,000 maunds. It then spe- 
cifies ‘that this quantity is to be supplied in 
instalments in nine months, the amount 
for each month being fixed. Then follows 
the clause which isin our opinion worded 
in somewhat defective English. The clause 
begins by stating that ifthere is a failure 
io adhere to the above deliveries, the de- 
fendant reserves the right to cancel the ba- 
lance remaining undelivered during any one 
month. This is quite intelligible. The 
words then follow: “or accept the same.” 
As it stands, these words are not intelligible. 
It is not possible to accept the balance 
which is undelievered. To make this clause 
intelligible Jearned Counsel suggests that 
the words should be supplied: “at a later 
date.” The words then follow, “and also 
any supplies in excess of the monthly quota.” 
Now it is not clear what words govern this 
phrase. It is suggested by the appellant 
ihat the words to be supplied are those 
taken from the earlier part of the clause, 
namely, ‘we reserve therightto... accept.” 
It is possible to read the clause in this way. 
Learned Counsel laid stress on the fact that 


(1) 50 M 866; A IR 1927 Mad. 801; 104 Ind. Cas, 
472; 53M L J 189; 26 L W 125; 39 M L T 234, 
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these supplies in excess were to be accepted 
“atthe purchase price fixed by us from time 
to time for local purchases.” 

As we have seen from the letter and tele- 
gram quoted, these excess supplies were 
paid for at a considerably lower rate, 
namely 100 seers a rupee, instead of 30 
seers, the contract rate. Learned Counsel 
desires us to conclude from the fact that 
payment for ihe excess supplied was at a 
lower rate and that those excess supplies 
were not to be included in the 41,000 
maunds. His argument was that because 
the parties had agreed for 41,000 mounds 
at six panseries per rupee, the supply of a 
certain quantity at a cheaper rate could 
not form part of that agreement, but he is 
forgetting that the contract required that 
those supplies were to be made by fixed in- 
stalments ata fixed date, and it was only 
where there was compliance with those two 
conditions that the fixed rate of six pan- 
series per rupee would be given. It ap- 
pears to us that the cheaper rate was appli- 
ed where the plaintiff failed to comply with 
‘the terms of the contract, and this was by 
way of a penalty for the failure of the plain- 
tiff to comply. Learned Counsel desires that 
the clause should be read as ifthe words 
followed at the end: “Such supplies shall 
not count to the total of 41,000 maunds.” 
Now these words are not expressly stated 
in the contract, nor on the other hand are 
words to the contrary expressly stated. The 
contract is defeclive in the sense that it 
omits io make any express provision as to 
whether the excess above the monthly quota 
was or was not io count towards the total 
of 41,000 maunds. If we were to construe 
the contract as it stands without any addi- 
tional evidence, we should consider that as 
ihe contract in its first two clauses expressly 
lays down that 41,000 maunds shall be the 
total, then the excess supplied beyond the 
monthly quota was to be included in that 
41,000 maunds, that is, we take the opposite 


view of the construction of the cuntract to 


the view which has been taken by the Court 
below. But we are of opinion that evidence 
is admissible on this point under the pro» 
visions of s. 92, proviso (2), Evidence Act, 
which states: 

“The existence of any separate oral agreement as to 
any matter on which a document is silent, and which 
is not inconsistent with its ) 
In considering whether or not this proviso applies, 
tho Court shall have regard to the degree of formality 
of the document.” 


Now the documents referred toin s. 92 


are: i PRE 
_ “Any such contract, grant, or other disposition of 
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property, or any matter required by law to be reduced 
to the form of a document.” 


As regards the degree of formality, if is 
obvious that matters required by law to be 
reduced to the form of a document must be 


“more formal than mattera which are not so 


required. Similarly grants of dispositions 
of immovable property, which require to be 
reduced to the form of a document, require 
more formality than matters which may be 
settled by oral agreement. ‘The present 
case, therefore, of a mere contract is one 
which dces not require any great formality, 
and in fact the document cannot be con- 
sidered as a particularly formal document 
at all. As we have pointed out, the English 
of the document is certainly defective, and 
there is no express provision at all on the 
point whether the excess should or should 
not count towards the total of 41,000 maunds. 
No case has been shown to us for the appel- 
lantin which any Court has refused to allow 
oral evidence in a matter at all similar to 
the present case. We are of opinion, there- 
fore, that under proviso (2) of s. 92, Evi- 
dence Act, oral evidence was admissible. 
Oral evidence, in fact, has been taken. Mr. 
A. C. Inskip, the assistant manager of 
Messrs. Cooper Allen & Co., the defendant, 
on pp. 15 and 16, has given a detailed ac- 
count of the making of this contract with 
the person representing the plaintiff who 
was one Nand Kishore, the proprietor of the 
plaintiff firm. He states on p. 15: 

“The understanding was that 41,000 maunds of 


bark would be supplied by the plaintiff and no 
more,” 

It is true that he proceeds to say: 

“Whatever was the understanding between us was 
reduced to writing. We had distinctly said to the 
man who was here on plaintiff's behalf that we would 
take 41,000 maunds and nomore. " 

On p. 16 at line 24 he states: 

“In Ex. C-a it is not laid down that the supply 
would not exceed 41,000 maunds, but that was the 
understanding and it was said so in letters after- 
wards. We wanted 41,000 maunds only and so we 
put down 41,000 maunds in the contract, and if we 
required more and were to accept more, we would 
have mentioned no quantity in the contract. If sup- 
plied actording to the agreement we had to pay for 
these 41,000 maunds at 6 panseries per rupee. If the 
plaintiff did not supply full amount of bark in any 
month and he supplied the balance in the next month, 
we had to,take it at the market rate and also we had 
the option of not taking it at all and cancelling 
the contract so far asthat unsupplied quantity was 
concerned.” seins 

Now the member of the plaintiff's firm, 
Nand Kishore, was not produced as a wit- 
ness to contradict thisevidence. The excuse 
given by Banwari Lal, ihe mukatar-i-am of 
the plaintiff, on p. 13, line 22, is: 

“Nand Kishore is proprietor of the plaintiff firm, 
Nand Kishore is lying sick at Ambal and has not 
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come to-day to Cawnpore. He has had fever since 
last 5 to 7 days.” 


Banwari Lal made some attempt to con- 
tradict the evidence of Mr. Inskip, but he 
broke down on the point of who signed 
ihe contract, as he alleged that Mr. In- 
skip had not signed and whenthe con- 
tract was produced, Mr. Inskip showed 
his initials and identified them, and the 
‘witness then admitted that his allega- 
tion was incorrect. Mr. Inskip was posi- 
tive on the point that Banwari Lal was not 
present when the contract was made at 
-Cawnpore, and that is in onr view correct. 
We therefore consider that the evidence of 
Mr. Inskip should be accepted, as it is not 
contradicted by any evidence frcm the 
plaintiff, Nand Kishore. This evidence 
clearly establishes that the view of the 
plaintiff as tothe terms of the agreement 
between the parties is incorrect, and there 
was a distinct oral agreement that 41,000 
maunds of bark would be supplied by the 
plaintiff and no more, and that any excess 
in any month should be included in this 
41,000 maunds. The way in which Mr. 
Iftikhar Hussain, the Additional District 
Judge, hus dealt with this matter is very 
unsatisfactory. He has nct referred to the 
provisions of s. 92, proviso (2), Evidence 
Act, at all. He says that Mr. Inskip 

“admits that whatever was settled was put down 
in the agreement. Soin my opinion it was simply 


what Mr. Inskip thought to bethe meaning of the 
contract. We are not bound by his interpretation.” 


This is an error of the Court below, as 
Mr. Inskip distinctly stated in cross-exa- 
mination, that in the written memcrandum 
Ex. C-a the matter was not mentioned that 
the supply should not exceed 41,000 maunds 
but that wasthe understanding and it wes 
so said in letters afterwards. On p. 20, 
Jine 3, the Court below states:— 

“As it was not to be paid at the agreed rate, it can- 
not be believed that the plaintiff meant the excess 
amount to be the part of 41,000 maunds.” 

Now it is not sufficient for the Court to 
decide the terms cf the contract on what 
may have been meant by one party. It is 
necessary for the Covrtio come to a finding 
that the parties were ad eundem at what 
was agreed between them. It would of 
course be to the advantage of the plaintiff 
to supply the greatest possible amount of 
the babul tree bark, whichis easily col- 
lected in large quantities by the simple ex- 
pedient of sending coolies out to jungles 
10 strip babul trees of their bark, but we 
have to look to the position of the defen- 
dant. The defendant owns a tanning fac- 
tory and requires a fixed quantity of the 
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babul tree bark per month for the purpose 
of tanning. The mere fact that the plain- 
tiff might desire to supply an indeunite 
amount is no criterion that the parties 
agreed that an indefinite amount should be 
supplied. We think that the Court below 
failed to approach this issue from the 
correct point of view, and that the Court 
below was ijucorrect in failing to take into 
account the oral evidence of Mr. Inskip on 
this point. For these reasons, both on tLe 
oral evidence of Mr. Inskip and cn our View 
of the terms of the centract, we come to 
the conclusion that the agreement between 
the parties was thatthe excess supplied 
in any one month should go as part of the 
total of 41,-CO maunds. Learned Counsel 
for the appellant endeavoured to show from 
subsequent letters that there was some- 
thing in the correspondence which would 
favour his point of view. The first letter 
on p. 24 was dated November 16, 1930, 
and it refers to the agreement for sup- 
plying 41,000 maunds, and in this letier 
the plaintiff asked for an crder of 2,000 
maunds moré of chopped bark because he 
had already purchased 2,000 maunds more. 
This indicates that the plaintiff thought 
41,000 maunds was the maximum limit, but 
the reply of the defendant on November 19, 
1930, was that they could not see their 
way toincreuse the quantities of cut babul 
bark supplied under the agreement. Learn- 
ed Counsel laid stress on the final clause: 

“You can, however, continue to send in supplies, but 
if they are in excess cfithe amount stipulated in the 
agreement letter, we must reserve the right to pay 
for the excess supply at the rate ruling cn date of 
arrival.” 

There is no suggestion here that the ex- 
cess would not count towards the 41,000 
maunds. On December 17, 1930, the defen- 


dant wrote to the plaintiff saying: 

“Dueto the continued trade depression we find 
we shall not be in a position to accept supplies in 
excess of the quantity mentioned in the contract dur- 
ing anyone month. We must, therefore, insist on 
your adhering tothe delivery period as mentioned in 
the contract letter (etter cn p. 27). 


Again there is no suggestion that any 
excess should not count towards the total of 
41,000 maunds. The same request was 
written by the defendant to the plaintiff 
on February 18,1931, p. 29 ofthe paper 
book. On April 16, 19831, before the 
supplies for April and arrived, as the 
telegram on p. 83 shows that these sup- 
plies arrived on April 1t-22, there was a 
letter from the defendant tothe plaintiff: 

“We would now request you tu consider this date 
as cancelled and would inform you that all sup- 
plies of babul bark must bo delivered in guy 
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factory by May 30, 1931. Any deliveries made 
after this date will not be accepted under any cir- 
cumstances,” 

Inour view this letter indicates that the 
defendant considered that it was only a 
few thousand manunds which remained to 
be delivered under the contract, and not, 
as the plaintiff would read, nearly 20,000 
maunds. There is nothing in this corres- 
pondence to support the contention of the 
plaintiff. For these reasons we consider 
that the plaintiff has failed to establish 
that he is due any damages from the 
defendant in regard to these 8,000 maunds 
because jin our view the defendant had 
complied with all he was legally bound to 
do under the contract of September 26, 
1930, inasmuch as he had taken delivery of 
41,000 maunds before the question of these 
8,000 maunds which the plaintiff desired 
to sendin May and June 193larose. The 
plaintiff in our view was claiming to send 
the defendant 8,000 maunds for which there 
was no contract between the parties, and 
therefore the plaintiff cannot obtain any 
damages for non-acceptance of the 8,000 
maunds by the defendant. On-this view of 
the case we dismiss the first appeal with 
costs. 

D. Appeal dismissed. 


ee 


MADRAS HIGH COURT. 

Civil Appeal No. 264 of 1930 
February 11, 1936 
VARADAOHARIAR AND MOOKETT, JJ. 

t, S, VENKATARAMA IYER AND OTHERS 

--A PPE LLANTS 
versus 
BALAY YA YESUTHASAN AND oTHERs— 


RESPONDENTS . 

Contract Act (IX of 1872), ss. 247, 245, 65— Partner- 
ship—Family consisting also of minor members car- 
rying on business—Proof that mtnors were regular 
partners~-Mortgage-deed—Defendant minor present 
along with mother guardian—Minor not committed to 
any Liability specifically—Money not applied to 
minors  benefit—Estoppel against minor—Relief 
against minor under s. 65, whether can be granted, 

Where membersofa family, consisting of minor 
members carry on business, there must be some posi- 
tive conduct from which the Court can infer that the 
regular partners intended to admit to the benefit of 
the partnership certain minor members. The mere 
fact that every body concerned assumed by some error 
of lawthat allthe children in the family, whether 
majors or minors, were in some manner interested in 
the business does not suffice to bring s. 247, Contract 
Act, into operation. Jafferalt Bhalaw v. Standard 
Bank, South Africa (1), distinguished. | 
The minor defendant withher mother as guardian 
was present at the time ofvexecution of the mortgage- 
deed, There was very little in the recitals beyond a 
general statement that all were interested in the busi- 
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ness ; the mortgage-deed did not contain any specific 
statement committing the minor to any particular kind 
of legal liability. The recitals in the document sug- 
gested that the money was likely to have been applied 
to pay off the business debts and not applied in any 
other manner for the benefit of the defendant : 

Held, that there was no estoppel on the mere omis- 
sion of defendant to raise any objection or protest at 
the time when the deed was executed and that the 
case did not fall under s. 215, Contract Act: 

Held, further that there could not beany relief 
against the defendant under s, 65, Contract Act. 


C. A. against the decree of the Sub-Judge, 
Tinnevelly, in O. S. No. 83 of 1928. 

Mr. T. L. Venkatarama Iyer, for the Ap- 
pellants. 

Mr. S. T. Srinivasagopalachari, for the 
Respondents. 


Varadachariar, J.—This is an appeal 
by a mortgagee against so much of the 
lower Court's decree as dismissed the suit 
against defendants Nos. 4 and 5. The 
mortgage bond sued on was executed by 
defendant No. 3 who was the mother of 
defendants Nos. 4 and 5as their guardian. It 
is admitted that the property mortgaged 
belonged to the father of defendants Nos. 1, 
2,4 and 5 and that the parties are governed 
by the Indian Succession Act. It is also admit- 
ted that defendant No. 5 was a minor 
at the time of the suit mortgage, and as 
regards defendant No. 4 the lower Court has 
found that she had in fact attained majority 
on the date of the suit mortgage though the 
mortgage purports to be executed on her 
behalf by her mother as her guardian. 
The amount was borrowed mainly forthe 
purpose of a trade in timber, leather, etc., 
which defendants Nos. 1 and 2, the sons, 
were carrying on. There is some evidence 
to show that the deceased father was 
undoubtedly carrying on business in timber, 
but there is some conflict in the evidence as 
to whether he carried on business in leather 
also. The terms of Ex.A suggest that the 
parties, as often happens in such cases, 
proceeded very much on the assumption 
that the defendants constituted a kind of 
joint family though unfortunately this con- 
ception is legally erroneous. The lower 
Court has rightly held that among Chris- 
tians there is no scope forthe application 
of the Hindu Law theory of ancestral trade 
devolving on the joint children of the 
ancestor and being treated as the joint 
family business of the children including 
the minor members. Mr. T. L. Venkata- 
rama Iyer who appeared for the appellant 
hadin view of this difficulty to rely mainly 
upon s. 247, Contract Act, to make the 
shares of defendants Nos. 4 and 5 liable. 
Healso invoked the aid of the doctrine of 
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estoppel so far as defendant No. 4 was 
concerned. 


The lower Court has pointed out that the 


case under s. 247 was not pleaded either 
` in the plaint as originally filed or in the 
additional statement filed by the plaintiff 
alter the defendants had put in their state- 
ment. Mr. Venkatarama Iyer tried to 
persuade us that something like a case 
under s. 247 might be gathered from some 


allegations here and there. We donot think 
that anything like this is fairly 
gatherable from the plaint. But even 


assuming that the plaintiff is not to be shut 
out from relying upon a case of this kind 
for want of pleading, there are not sufficient 
materials on record to enable him to claim 
a decree on that basis giving the widest 
interpretation to s. 247, Contract Act. 
There must be some positive conduct from 
_ which the Court can infer that the regular 
partners intended to admit to the benefit 
of the partnership certain minor members. 
The mere fact that everybody concerned 
assumed by some error of law that all the 
children in the family, whether majors or 
minors, were in some manner interested in 
the business does not, it seems to us, suffice 
to bring s. 247 into operation. The deci- 
sion of the Judicial Committee in Jafferali 
Bhalaw v. Standard Bank, South Africa 
(1), to which Mr. Venkatarama Iyer drew 
our attention will not help him in the circum- 
stances of this case. Their Lordships 
there found a positive request by the 
guardian of the minors that the minors 
should be treated as interested in the 
business, and their Lordships also held that 
- both under the Muhammadan Law and 
under the terms of the father’s will appoint- 
ing the guardian such an act was within the 
power of the guardian. A passing reference 
tos. 247 cannot in the circumstances be 
held to make the decision applicable io a 
case like the present. 

The appellant has a further difficulty in 
his way in relying on s. 247, because even 
if the Court should ke prepared to hold that 
the minors have been admitted to the bene- 
fits of the partnership that can only involve 
the liability of the minors share in the 
partnership assets. The question will still 
remain as to what are the partnership assets. 
Weare not prepared in the circumstances 
of this case to presume that all the proper- 
ties which are covered by the mortgage 
must be held to be partnership assets. In 
this view 1t is unnecessary to consider whe 


(1) AIR 1928 P O 135; 107 Ind. Cas. 453; 47 CLY 
£92; 30 Bom. L R 762 (P ©), l 
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ther the fact of defendant No. 4 being dealt 
with as a minor in connection with the 
mortgage while in fact she was a major 
makes ihe document unenforceable against 
her share. Even if we treat her as effective- 
ly represented by the mother, the mortgage 
cannot for the reasons we have above set 
out be held binding either on defendant 
No. 4 or on defendant No 5. 

As regards the plea of estoppel, the 
additional statement filed by the plaintiff 
raises the plea of estoppel against defendant 
No. 4 only in so far as her objection based 
upon her attaining majority at the time of 
the suit mortgage is concerned. Mr. 
Venkatarama lyer now asks usto go further 
and hold that defendant No. 4 is estopped 
from contending that she was not a partner 
in the business for whose benefit the loan 
under lix-A was borrowed. Apart from the 
absence of a pleading of this kind, we do 


‘not find any basis for such estoppel in the 


evidence in the case. Our ‘attention was 
drawn to portions of the oral evidence sug- 
gesting that defendant No. 4 was in the 
house at the time when the Registrar came 
to the house for getting the mortgage deed 
registered by defendant No. 3 who was then 
ill. There is also some evidence that defen- 
dant No. 4 was present at the time of the 
execution of the suit mortgage by defen- 
dant No. 3. Defendant No. 4 was aged about 
19 years and a few months at the time and 
we do not think there is any justification for 
imputing to her knowledge of every state- 
ment made in EHx.-A, the suit mortgage; nor 
were the statements such as to call upon 
her to repudiate any statement therein con- 
tained. There is very little in the recitals 
beyond a general statement that all were 
interested in the business; the mortgage 
deed did not contain any specitie statement 
committing her to any particular kind of 
legal liability. We do not, therefore, see any 
reason for founding any estoppel on the 
mere omission of defendant No.4 to raise 
any objection or protest at the time. The 
case does not seem to fall under s. 245, Con- 
tract Act. 


Mr. Venkatarama Iyer rightly complained 
of the non-production of the accounts relat- 
ing tothe business carried on by defen- 
dants Nos. 1 and 2. He read the evidence 
of defendant No. 4 herself to show that she 
and her brothers are quite friendly and that 
the two sets of defendanis are making 
common cause to suppress the accounts. 
But we do not see how far we can carry any 
presumption from the non-production of ac- 
counts so far as defendant No, 4’s liability is 


+ 


480 
concerned. The accounts not having been 
traced to her possession, we cannot treat her 
as a party in contempt. The mere fact of 
her sympathising with her brothers is no 
doubt 2 circumstance to be taken into 
account in drawing any legitimate presump- 
tion, but the circumstances of the family 
and the business, so far as they appear from 
the evidence in the case, do not enable us to 
draw merely by way of an inference from 
non-production the presumption that the 
plaintiff is entitled to a decree against 
defendant No.4. The utmost that can be 
presumed is that the brothers perhaps made 
no distinction between the property that 
they inherited from their father and the 
moneys that tney made in the business; and 
that these young girls were looked after by 
their mother and maintained and protected 
out of the funds consisting of the income of 
the father’s estate as well as of the business. 
We do not see anything to carry the pre- 
sumption further than the above. But a 
presumption to this effect will not suffice 
for the purpose of supporting the plaintiff's 
C 


ase. l 
Itwas finally contended that even if the 
mortgage should be held not binding on 
defendants Nos. 4 and 5, the plaintiff was 
entitled to soms kind of relief on the 
principle of s. 65, Contract Act. Here again 
there is no plea nor evidence on which the 
plaintiff can get any relief. The recitals in 
the document suggest that the money 1s 
likely to have been applied to pay off the 
business debts and not applied in any, other 
manner for the benefit of defendants Nos. 4 
and 5. There is, therefore, no occasion for 
the application of s. 65, Contract Act. The 
appeal fails and is dismissed with costs. 
Mockett, J.—1 entirely agree and I only 
wish to add that with regard to the plea of 
estoppel, apart from the fact whether it has 
been pleaded or not, or is or is not a good 
plea at all, I agree with the finding of fact 
by the lower Court that there is no evidence 
support it. 
ores Appeal dismissed. 
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declaration that it is not binding—Share recovered by 
such member, if can be regarded as his self-acquisition 
—Partition—J oint family —Oceupancy rijhts acquired 
with joint family funds—Interest in lands, if betongs 
to individuals in whose names they are recorded in 
Revenue papers—Practice—Party inviting decision 
ona point — Whether can impeach it as premature 
on its being adverse to him. 

Although partition must be of the property as, 
it stands on the date of the partition, but this can 
be predicated only of that property which is admitted- 
ly joint. The question whether acertain item of 
property whichis claimed by a member of the joint 
family as his separate property is so or not stands 
ona different footing and it has to be determined on 
its merits. When a manager of a jointfamily govern- 
ed by Mitakshaza, alienates for a purpose not bind- 
ing on thefamily, any specific itemof family pro- 
perty, he does not convey any title to that specific 
item by the alienation to the alienee but hecreates, 
in favour of the alienee, the right to obtain by 
partition the specific item or its equivalent within 
the limits of the alienor’s share. So long as the 
family remains joint, there is community of interest 
and unity of possession between all the members of 
It is only in regard to separately ac- 
quired property of any member of the. joint family 
that itcan be predicated that the other members of 
that family have-neither community of interest nor 
unity of possession. The alienee of any specific item 
of joint property or the undivided interest of a co- 
parcener must go through the process of partition 
before he can complete his title to the whole or part of 
the specific item of property (or its equivalent) or the 
undivided share transferred to him. As partition 
is the only medium which enables the transferee to 
realize the fruit of his trausfer by securing posses- 
sion, it may well be affirmed that the fact of actual 
possessiontby the alienee of what is transferred to 
him presupposes 2 partition of the whole joint family 
property or of the specific property transferred. 
The alienation in so far as it affects the alienor's 
interest, becomes operative from the date of the 
alienation, The share that is recovered by the con- 
testing co-parcener cannot strictly be called self- 
acquisition for the contesting member of the family, 
if successful, effects an avoidance of the alienation in 
the interest of the family. 

[Case-law discussed. ] 

Where an absolute occupancy field and an occupan- 
cy field are acquired with the aid of the family funds, 
the interest in the land which follows from the con- 
tract of tenancy must belong to the joint family and 
not solely to the individuals whose names are re- 
corded in the Revenue papers. The record only. 
means that they are in the first instance liable to ` 
pay rent tothe landlord and does in no way detract 
from the rights of the joint family in the holdings, 

Where the party himself has invited a decision, on 
the decision being adverse to him, he cannot turn 
round and impeach it on the ground that it was pre- 
mature. 


F. C.A. from the decree of the Court 
of the Additional District Judge, Betul, 
dated Deember 15, 1932, in O. S. No. 3 of 
1928. 


Mr. M. R. Bobde, for the Appellants. 

Messrs. Ramprasad Awasthi and B.T, 
Amlekar, for the Respondents. 

Judgment.—This isa defendants’ appeal 
atising from a suit for partition of Hindu 
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co-parcenary property. Tie action for parti- 
tion was brought tby Asaram, . respondent 
No.1, against his uncle Deorao, defendant 
No. 1 and the latter's sons. 

The principal question of law that arises 
upon this appealis whether 8 annas shares 
in two villages, mauzas Kondhar and Kundai 
can be regarded as joint family property 
or as the separate property of the plaintiff 
Asaram. These two villages were sold in 
entirety by Deorao in his capacity as 
manager of the joint family under two 
conveyances, one dated May 21, 1901, and 
another dated March 20, 1902. The plain- 
iff No. I's father Gannulal launched a suit 
for setting aside the alienations on the 
ground that they were not justified by 
legal necessity and after a protracted liti- 
gation succeeded in recovering his 8 annas 
shares in: both the villages in 1916. Since 
then these shares were recorded in muta- 
tion register in Gannulal’s name and after 
his death in the sole name of the plaintif 
Asaram. The other 8 annas shares in the 
two villages passed out of the family to 
the alienees as being the shares of Deorao 
and his sons. 

On behalf of the appellants it is con- 
tended thatthe 8 annas shares in these 
two villages, mauzas Kondhar and Kundai 
reverted tothe joint family and became 
as such part of the co-parcenary pro- 
perty. In other words, it is urged that 
these shares should be regarded as if they 
had never been alienated, On this view 
the plaintiffs’ exclusive title to those shares 
is denied. Itis further contended that a 
partition must be made with reference to 
the property as it stands on the date on 


which a particular co-parcener makes a. 


demand for partition. Lastly it is urged 
that the litigation that was initiated by 
Gannulal to recover these shares in the 
villages was financed by the joint family 
and consequently they must be deemed to 
have been acquired for the joint family 
and not for the exclusive beneit of Gannu- 
lal and his son Asaram, plaintiff No. 1. 
Phe last two contentions are devoid of 
any substance and may be briefly dis- 
posed of as follows. If Deorao representing 
the joint -family launched the litigation 


in the name of Gannulal wno was oaly a ` 


nominal contestant, then the litigation Was 
obviously collusive Deorao who was the 
alienor would use his best endeavours to 


defeat his own alienations and tnus defraud 


the alienees. Having succeeded in com- 
mitting this fraud he cannot possibly be 
permitted to profit by it, Jf Deorao's 
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alienation damnified Gannulal, it is but 
equitable that Deorao should bear the 
expenses of the litigation which was uni 
dertaken to undo the wrong done to Gannu- 
lal. Moreover, the lower Court has found 
in clear terms that whatever money he 
spent on the litigation was received by 
him through the Court. This finding has 
not been seriously contested by the ap- 
pellants, and the evidence which has been 
brought to our notice by the respondents’ 
Counsel leads us to no other conclusion than 
the one reached by lower Court. 


It is true thatthe partition must be of 
the property as it stands on the date of 
the partition, but this can be predicated 
only of that property which is admittedly 
joint. The question whether a ertain 
item of property waich is claimed by a 
member of the joint family as his separate 
property is so or not stands on a different 
footing and it has to be determined on its 
merits. Consequently the cardinal issue 
which arises for consideration is waether 
the shares in the two villages waich were 
recovered by the plaintiff's father Gannu- 
lal as the result of the declaration by tha 
Court that Deorao's alienations did not bind 
him, regained their character as joint family 
property or became the separate property 
of Gannulal. On behalf of the appel- 
lants an argument is strenuously pressed 
that these snares could not be treated as 
Gannulal's separate property unless there 
was a general parbitionand that the mera 
alienation of the, undivided interest or of 
a specific item of joint properiy by the 
manageror any other co-parcener does not 
per se operate aga partition. This argu- 
ment is on the face of it impressive, but 
would be found to be devoid of any force 
on the analysis of the relations batween the 
alienating co-parcener, the aliense and tha 
contesting Co-parcener. 

The position would be clear if we start 
With the determination of the true nature 
and quantum of interest which passes in 
the circumstances of the alienee and trace 
its development uptothe stage when the 
alienee reduces the interest he purchases 
into possession. 


When a managerof a joint family governs 
ed by Mitakshara, as in the present case, 
alienates fora Purpose not binding on the 
famiiy, any specilic item of family pro- 
perty he does not convey any tile to that 
specific item by the aliefhation to the alienee 
but he creates, in favour of the alienec, 
the right to obtain by partition the specific 
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item or its equivalent within the limits 
of the alienor's share. So long as the 
family remains joint, there is commmunily 
of interest and unity of possession between 
all the members of the family. It is only 
in regard to separately acquired property 
of any member of the joint family that it 
can be predicated that the other members 
of thatfamily have neither community of 
interest nor unity of possession. In Ap- 
provier v, Rama Subba Aiyan (1) their Lord- 


ships of the Privy Council observed as fol- 
lows:— 


“According to the tiue notion of an individual 
family in Hindu Law, no individual member of that 
family, whilst if remains undivided, can predicate 
of the jointand undivided property, that he, that 
particular member, hasa certain definite share. No 
individual member of an undivided family could go 
tothe place of the receipt of rent, and claim to take 
from the Collector or Receiver of the rents, a ceitain 
definite share. But when the members of an individ- 
ed family agree among themselves with regard to par- 
ticular property that it shall thenceforth be the subject 
of ownership in certain defined shares, then the 
character of an undivided property and joint enjoy- 
ment is taken away from thesubject-matter so agreed 
to be dealtwith; and in the estate each member has 
thenceforth a definite and certain share, which he 
may claim the right to receive ənd to enjoy in 
severalty although the property itself has not been 
actually severed and divided.” 


In Pirthi Palv. Jowahir Singh (2), their 
Lordships of the Privy Council again point 
out that until partition no member of a 
joint Hindu family is entitled to a definite 
portion of the family estate. Although 
each co-parcener has indisputably an 
interest in the joint property, that interest “‘is 
notindividual property at all”: see Gharib- 
ullah v. Khalak Singh (8). The differ- 


| ence between the rights of co-parceners in 


a joint family before partition and after 
partition is this: A co-parcener before 
partition owns the whole concurrently with 
others and after (theoretical) partition 
becomes exclusive owner of an undivided 
share in the whole. The partition as 
understood inthe Mitakshara means only 
an adjustment of divers rights regarding 
the whole by distributing them in parti- 
cular portions of the aggregate. The 
partition dces not give a co-parcener a 
title or create a title in him; it only 
enables him to obtain what is his own in 
a definite and specific form for purposes of 
disposition independent of the wishes of 


k 
()1LMIA75 at p90; 2 Sar. 218; 8 W RPC; 1 
Buther 657, i 
(z) 140 493; 14 IA 37: 4 Sar. 758; 11 ind, Ju. 232 
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(3) 25.A 407 at p 416; 30 I A 165; 5 Bom, L R 428;8 
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his former co-sharers: see Girja Bai v. 
Sadashiv (4). 

That being the nature of the right of a 
member of a Hindu joint family, it is 
necessary to see what passes to the alienee 
who purchases from a co-parcener a specific 
item of joint property. In Deendayal Lal, 
v. Jugdeep Narain Singh (5) their Lord- 
ships of the Privy Council dealt with the 
case of an execution purchaser who pur- 
chased the right, title and interest of a 
co-parcener and declared the law that the 
execution purchaser acquires only the 
interest of the judgment-debior, just as In 
the case of a sale of a share ina trading 
partnership and that the execution pur- 
chaser’s right is limited to that of com- 
pelling the partition which the judgment- 
debtor might have compelled bad he been 
so minded before the alienation of his 
share took place. The same View was 
reiterated in Suraj Bansi Kouer v. Sheo 
Persad Singh (6), and Hardi Narain Sahu 
v. Ruder Perkash Misser (7). It is on the 
basis of these authoritative pronouncements 
of their Lordships of the Privy Couneil 
that in Manjayav. Shanmuga (8), it was 
laid down that the transferee only acquires 
an equity to compel a partition. Asa 
member of a joint family has no right to 
a specific share in any particular property ' 
of that family, an assignment by him of 
such a share conveys no interest whatever 
to the transferee. It is because ihe trans- 
feree gets no title or interest in the prop- 
erty transferred to him that the contest- 
ing co-parcener who succeeds in proving 
that the alienation does not bind him is 
entitled to be restored to possession of the 
whole estate, leaving the purchaser to the 
remedy of suing for partition and posses- 
sion of the undivided share of the alenat- 
ing co-parcener see Ganpatrao V. Kanhaya- 
lal (9), which reviews the case-law on the 
subject. l | 

It ig evident frem the foregoing disa 
cussion tha, the alenee of any specific 
item of jomt property or the undivided 
interest ot a co-paicer must go through the 

(4) 12 N LR 113 at pp 120 & 122; 37 ind. Cas, 321; 
200 W N 1055; l4 A LJ 422; 20M L T 73; (1916) 2 
M W N 65; 18 Bom. L R 621; 4 L Wli4, 210 LJ 207; 
31M LJ 455: 43 O 1031; 43 I A 151 ÇP U). 

(5) 3 O 198; 41 A 249; 1 O L R 49; 3 Sar. 730; 1 Iad. 
Jur. 604; 3 Suther 468 (P C). 

(655C 148 at p 174; 6 I A 88,4 0 L R 226; 4 Sar 1; 
3 Suther £39; 2 Shome L k 242 (P CO). 

2 oT KA e at p 636:1 IA 26;4 Sar. 510; 8 Irà 
“(8) 38 be 22 Ind. Gas. 556; (1914) M W N 386; 15 
M LT 186; 26 M LJ 576. 

(9) 30 N L R 29; 149 Ind, Cus, 849; GR Ni2h AJR 

1934 Nag. 132, 
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process of partition before he can com- 
plete his title tothe whole or part of the 
specific item of property (or its equivalent) 
or the undivided share transferred to him. 
As partition is the only medium which 
enables the transferee to realize the fruits 
of his transfer by securing possession, it 
may well be affirmed that the fact of actual 
Possession by the alienee of what is trans- 
ferred to him presupposes a partition of the 
whole joint family property or of the 
specific property transferred. ‘The fact 
that partition is the only means of giving 
to the alienee the full benefit of an aliena- 
tion. was recognised in an old case reported 
in Mahabeer Prasad v. Ramyad Singh 
(10), where a decree passed in favour of 
a successful contesting co-parcener con- 
tained a declaration that, on recovery, the 
property be held and enjoyed by the family 
in defined shares. A decree drawn up in 
such a form puts into bold relief the fact 
thai partition is the necessary result of the 
alienation made by the father or the 
manager ofa joint family which is found 
to be invalid against some members of 
the joint family. This case was referred 
to with approval by their Lordships of the 
Privy Council in Madho Pershad v. Mehrban 
Singh (11). 

The argument that the alienation being 
void and inoperative as against the con- 
testing co-parcener should be treated as if 
it had never taken place is plausible but 
not cogent. In Bombay and Madras as 
well as in the Oentral Provinces, unlike 
Bengal and United Provinces, it is open 
to a co-parcener to alienate his undivided 
share : see Kisanlal v. Nathu (12). Deorac’s 
alienations were, therefore, not void 
ab initio but were valid te the extent of his 
own share. The alienation in so far as it 
affected the interest of Gannulal became 
void when he repudiated it to the know- 
ledge of the alienee. It is on this principle 
that the mesne prolits are awarded to the 
suceessful co-parcener from the date of 
repudiation and not from the date of sale; 
See Lamasami Aiyar v. Venkatarama Ayyar 
(13) and Gangabisan Jeevanram v. Valla- 
bhadas (14). 

This clearly indicates that the alienation 
insofar as it affects the alienor's interest, 


(10) 12 B LR 90 at p 97, 
(1) 18 O 157; 17 I A 194; 5 Sar. 586 (PO). 
oe 16N L R 131; 56 Ind, Cas. 44; A I R 1920 Nag. 


(13) 46 M 815; 75 Ind. Cas. 406; 45 M_L J 203; 18 
L W 183; (1923) M W N 786; A I R 1924 Mad. 81, 
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becomes operative from the date of the 
alienation. The share that is recovered 
by the contesting co-parcener cannot strict- 
ly be called self-acquisition for the con- 
testing member of the family, if successful, 
effects an avoidance of the alienation in the 
interest of the family which avoidance is 
limited to the shares of the members other 
than the alienor, so as to permit of a claim 
arising in favour of an after-born member 
by birth in respect of the properly so 
retrieved. The property when it comes 
back to the family remains joint but sub- 
ject to the right of the alienee to claim 
partition. When he claims partition the 
share of the alienating co-parcener is 
determined with reference to the date of 
alienation (see s. 44 of the Transfer of 
Property Act). Although at the moment 
when the ailenated property comes back to 
the family, the shares of the co-parceners 
in respect of it are not defined, yet in the 
eye of the law they must be deemed to have 
been defined on the principle of certum est 
guod certum reddi potest. It is true that 
the partition by metes and bounds cannot 
take place until the alienee sues for parti- 
tion but as he is entitled to get the joint 
property divided into shares with reference 
to the date of alienation, it must follow that 
the partition in theory comes into effect 
from the date of alienation. It is in view 
of these considerations that in Bhaw v. 
Budha Manaku (15), the learned Judges 
who decided in case were driven to the 
conclusion that when the transferee is 
already in possession he may be declared 
to be entitled to hold (pending a partition) 
as tenant in common along with the other 
co-pareceners. As the alienating co-parcen- 
er's interest is thus theoretically severed 
from the date of transfer, he cannot be 
regarded as having any interest left in the 
property recovered after contest as if he is 
a joint member of the family. The position 
is indeed highly anomalous and one of 
difficulty but it is obviously inequitable and 
opposed to natural justice to allot to the 
alienating member even after he disposes 
of his own interest, a sharein the retrieved 
property at a subsequent partition. 

The appellants’ contention in point of 
law must fail. On the facts of the case, 
it is admitted that the alienee obtained 
possession of his half share in botn the 
villages and that the otner half share in 
them has been recorded solely in the name 
of Asaram. This was clearly a case of 

(15) 50 B £04; 96 Ind. Cas. 166; 28 Bom. L R 765; A 
IR 1926 Bem, 399, 
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partial. partition affecting. the alienated ` 
property. Deorao’s -half. share passed to his 
alienee- and the other half. must become 
the: exclusive property of Asaram. 

Next it is urged ihat that some absolute 

cenpabcy fields and an‘occupancy field of 
mauza Zilpa which were recorded in the 
an of Biharilal -and Ramkisan ought to 

have been treated as their separate prop- 
erly for the reason that the tenant right is 
a.personal right’ which BREMEN in a 
contract with the Jandlord. 

That is true so far es their relations 
between the landlord-and tenant are con- 
cerned; but. that has no bearing on the 
interest which a tenant acquires in the 
holding... If as in this case the tenancy was 
acquired with the aid of ths family’ funds, 
the interest in. the land which follows. from 
the:contract of'tenancy must belong to the 
joint family: and-not solely to the. individuals 
whose names, are recorded in: ihe Revenue 
papers... The record only means that they 
are in the first instance liable. to pay rent 
. to.the landlord and does in no way detract ` 
from the rights of the joint family in the 
. holdings.’ | 

Finally: it is urged thai the. lower Court 
ought ‘to.have postponed the consideration 
of the’ issue relating to the debts of the: 
joint family until after the’ preliminary- 
decree had been passed.. We cannot accept 
this-contention since the appellants them- 
selves. invited the decision. Now that’ thé 
decisicn'is adverse to them, they cannot turn: 


round‘and impeach. it on the: ground that’ 


it was premature. . 
The result is that the appoal stands dis- 

gnissed with costs.. 
Neo ea one ae 5 
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Appeal: against a Order N 0. 184. 
a eee : LOY NEH, 
; March 19, 3936 ...... 
VENKATASUBBA RAO AND CORNISH, JJ. 
ORIN NAMMAL-=P DAINTISP— PETITIONER. 
#—APPELLANT | .. Les 
ar - i versus. DA 
OHIDAMB ARA- KOTHANAR—: 
DEFENDANT=-RESPONDENT-? ; 


Appedl dismissed: 
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Civil Pr ocedure Code. (Act Y of 1908), O.XXI,'7r. 19. 


—Decrce -Jor specific, performance Plaintiff directe 
to ‘deposit a certain amount—W hether entitled to de~ 


duct:from that amount amounts payable to him by de- - 


fendant under detree and deposit balance-only~“Inher-~ 
ent: powerof ‘Court. to.allow set “off ¿of eross-cbaime : 
under decree. goen fry 


Where there are “Croas-claiins under. a déoree, ‘the 


Court“ can, apart “from the-iprovisions of O. XXI, 
n 19, Civil Procedure Code, on genera]: principles’ and - 
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‘in the exercise of the Court's inherent power, allow 5 
party to set off against the amount payable by. him . 


under the decree the smounts payable to him by the | 


opposite party under the same decree and deposit the. 
balance only. 


Where a decree for specific performance provided — ` 


that on the plaintif depositing into Court Rs. 500. 
within a certain time the defendant was to execute 
a deed of conveyance in the plaintiff's favour and 
that the defendant wasto pay the plaintif a certain | 
amount by way of costs, and the plaintiff set off | 
against the sum of Rs. 500 the costs awardedto her 
and the other amounts which 
recover by way of restitution under s. 144, Civil.’ 
Provedure Code, from the defendant and deposited ` 
the balance only in Court within the prescribed - 
time: 


7 


- 


she was entitled to - 


Held, that the deposit was valid. Ishri v. Gopal 
Saran (1), Rum Lagán Pande v. Mohamed Ishaq Khan . 


(3), Umrao Singh v. Kanwat (4), Hemendra Nath v., 


Tulsi Singh: (5) and Brijnath Das v: J uggernath Das 
(6), referred to. 


Appeal against the. decree of the District ,. 
Court of Trichinopoly in Apneal No. 205 .: 
of 1928, preferred against the. order of 
„the Court of the District Munsif of Trichi-... 


‘nopoly, dated March 1, 1928, and madein . 


Execution - Petition No. 182 of 1923, in’ 


Original Suit No. 124 of 1918. 
Mr. K. G. Srinivasa Ayyar, for the Appel- 


lant. 


Mr. M. S. Vaidyanatha Ayyar, . for me 


Respondent. 


Judgment.—This case his had ‘a (om 
history. -It was commenced in ‘1918 and 
what we hope is the final order, 
‘now ponouncing in 1936. 


Wwe are a 


Before dealing: with the appeal we must - 
‘advert to a certain matter that has happen- 


ed. ‘The ‘appellant filed: an affidavit and 
.- persuaded the Office to treat the respond- ` 
ent as a ‘luntic without notice to his’ 
Counsel on: the record. Some person was- 
appointed as his guardian ad lilem, whose; ° 


name wasentered in the ‘cause list in the ` 


respondent: was- not a lunatic so found: by ” 


The! 


:inguisibion and the procedure adopted, we me 


“need hardiy point -out, is extemely irfre-- 
. gular. At the request of Mr. Vaidyanatha 


'Ayyar, the respondent's Oounsel, we direct-' ' 


ed that’: his name‘ should “appear in ‘this *- 
‘day's list and whetherthe respondent is 4 


“i tahatic or not, he: has now -had the benefit‘: 


i 
~ 


.of being represented by his Couasel on™" 


the record. ‘His guardian ad litem, we'may . 


observe,- did- neither appear in’ Court, nor: 


was he represented. 

The question .argued-in the- appeal is 
whether the plaintiff can: be - deemed to, 
have, carried out the direction in the decree ` 
in “question in’ regard to the deposit ‘of: 
money, into Court. “That decree. was passed — 
by the High Court on January 17, “1928 


e,e * + @ * 


to 
execute and get registered, a deed of con- 
veyance in her (the plaintif’s) favour; the 
decree further provided that the defendant 
was to pay the plaintiff a certain amount 
by way of costs. 

_- The plaintiff deposited into Court within 
the time limited, Rs. 157-15-0, that is to 
sav, Rs. 500 less (2) the costs awarded to 
her by the decree; (ii) a further sum repre- 
senting certain other costs which she was 
entitled to recover by way of restitution 
under s. 144, Civil Procedure Code, and (tii) 
the interest on certain item of costs. 


- It. is contendéd for the defendant-res- 
pondent that there was a duty cast by the 
decree upon the plaintiff, to deposit the 
full amount of Rs. 500 and that she, hav- 
ing committed default, was not entitled 
to the reconveyance. Mr. Vaidyanatha 
Ayyar has strongly urged that O. XXI, 
r. 19, Civil Procedtire Code, is inapplicable 
and that therefore the plaintiff was not 
entitled to-deduct from the purchase money 
the costs awarded to her. The decree, as 
worded, gives the plaintiff the right to 
demand thatthe property shall be conveyed 
to Ler on her depositing the purchase 
money, but it does not confer upon the 
defendant a corresponding right, that is, 
he. cannot on tendering the conveyance, 
claim ihe purchase money from the plaint- 
iff. It may therefore be argued, that as 


unter the decree by its own force, the 


defendant is not, entitled to recover a sum 
of money, O. XXI, r. 19, which refers to 
two ‘parties “entitled to recover sums -of 
money. from each other,” is . inapplicable, 
whether independent of the decree the 
defendant can on tendering a proper con- 
veyance demand the purchase-money, is a 
question .which it is unnecessary for the 
present. purpose to decide. . Assuming, 
however, that O. XXI, r. 19,is inapplicable, 
the question arises, did the plaintiff, in 
availing herself of the set-off and deduct- 
ing the costs, exceed her right under 
the generallaw? There is a strong body 


of -authority under in favour of the view. 


that the. kind of right which the plaint- 
iff.claims, exists apart from the provisions 
of. the Code.. The point. has, been very 
fully considered by a Bench of the.Allah- 
abad High Court consisting of Straight, 
O:C.J. and Mahmood, J. Ishri v. Gopal 
Saran-(1) the decree there was made in 


C1) 6 A 351; A W N 1884, 125; 8 Ind. Jur, 635, 


_ (1933) All, 30. |.” 
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a redemption suit and very closely res 
sembles the -decree in question... There 
also it was provided that the plaintiff 
was to -obtain possession: on payment. :of 
the purchase money.and that he. was. to 
get a sum by way of costs. ‘The plaintiff 
deposited the purchase money with the -ex: 
ception of.a sum lessthan the amount of 
costs awarded to -him and. it was held 
that the principle underlying ss. 221 
and 247 of the Code of 1882 (correspond- 
ing to O. XX,r.Gand O. XXI r. 19 of 
the present Code) applied and that ‘the 
plaintiff was entitled to deduct the costs. 
Mahmood, J. points out very forcibly that 
when under the same decree both the 
plaintiff's right and the defendant's liabi- 
lity are declared, it would be idle to drive 
the former to a separate proceeding to 
recover the costs. Referring to the argu- 


: ment advanced in that case on behalf. of 


the defendant, the learned Judge makes. 


the following trenchant observations:— .., 
“The argument, though plausible, has no foree., 
It seems to dim at giving to mere formality the 
significance of a substantive effect. For it seems: 
to us to involve a very untenable proposition, that. 
for a pre-emptor decree-holder the only way to en-; 
force hig decree is to come into Court with the. 
full purchase-money inthe one hand, offering it to 
the judgment-debtors and to stretch out the other 
hand asking them to give him. the costs which the! 
very decree, under which he is depositing..the pura. 
chase-money, awards him. The argument also in-, 
volves the contingency that a pre-emptor ' should 
pay up the purchase-money to the judgment-debtors’ 
in ready cash, and may have to wait possibly for 
years before recovering from themthe costs awarded’ 
t> him by the Court, and it is conceivable that he 
may never be able to recover themat all. We can- 
not regard sich results as consonant with the princi-: 
ples of justice, equity and good conscience, which. 
we are bound to administer in such cases; and- 
holding these views, we cannot adopt the reasoning. 
upon which the judgment of the lower Appellate 
Court proceeds, nor the argument urged before us in. 
support of that judgment. by the learned Pleader 
for the respondents. The effect of our views is to- 
apply, by analogy of ss. 221 and 217, the doctrine of, 
set-off to the case before us, a course whichis cm- 
sonant in principle with that followed by Jackson, d., 
in the case of Jugo Mohan Bukshee:.v. Soorendro 
Nath Roy Chowdhury (2) long after the Lagislature 
formulated the rules contained in the two sections 
just referred to.” : epee . 
. To the same effect are the cases In Ram, 
Lagan Pande v. Mohamad Ishaq Khan’ 
(3) and Umrao Singh v. Kanwal, 141 
Ind. Cas: 15 (4), which. also deal with, 
pre-emption decrees. Suede eee 
The decree with which we are concera-, 
ed is one directing specific “performance, 


(2) 13 W R 106. ey A D a A 

(3) 18 A L J 162; 54 Ind. Oas. 395; LUP LR (A) 
181; 42 A 181. ace 

(4) 141 Iad. Cas, 15; A I R 1933 All, 113; Ind. Rul. 
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butin principle, for the present purpose, 
there can be no difference between such 
a decree anda decree in a pre-emption 
suit. In Hemendra Nath v. Tulsi Singh (5) 
the principle was extended to a decree 
for possession. In that case, the p'aintiff 
was under the decree to get possession 
on depositing a particular sum and it was 
held that he was entitled to set-off ihe 
costs against the amount he was directed 
to deposit. In Brijnath Das v. Juggernath 
Das (6), the right to set off the costs due 
to the plaintiff against the amount due 
by him was recognised in a redemption 
suit. In that case it was held that the 
plaintiff was entitled to redempticn on 
paying the amount directed Jess the 
costs awarded to him. The same principle 
was extended even further by a Benchof 
the Calcutta High Court in Krishna Chandra 
v. Pabna Dhanabhandar Co., Ltd. (7). The 
facts were, that the Subordinate Judge's 
order under which the appellant had paid 
certain costs to the opposite party was 
subsequently reversed. Under a later 
crder of the Judicial Committee in the 
Same sult, an amount representing costs 
was payable by him (the appellant) to his 
' opponent. When that order was sought 
to be executed, he claimed to deduct from 
the sum due, the amount payable to him- 
self. It was held that, independent of 
O. XXI, r. 19, on general principles and in 
the! exercise of the Court's inherent power, 
if could give effect to such a claim. 

These cases in our opinion proceed on 
a correct principle and we are prepared to 
follow them. First as to the costs express] y 
payable to the appellant under the decree, 
the matter stands thus; she could haye 
brought into Court the full amount of 
Rs. 500 and simultaneously attached a 
portion ofthat sum for realising the costs 
due to!herself. That would be needless 
and idle formality to observe. Secondly, 
in regard to the costs due to her by way 
of restitution, the right to recover those 
costs also accrued to berin virtue of the 
same decree of the High Court. In short, 
the claims are in the nature of cross-demands 
arising out of the same transaction and the 
doctrine of equitable set-off allowed by 
Courts of Equity holds good. 

Mr. Vaidyanatha Ayyar next contends 
that under the High Courts decree the 
Pan Wa oe Justified in deducting 
OAH 1980 AN. 4139126 Ind. Cas. 83l; Ind. 

(6) 4 C 742. 


(7) A I R 1935 Oal. 225; 155 Ind. [Oas. 991; 60 4 
J 28]; 390 W N 106; 620298: 7 R 0 652, = 
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interest on the costs incurred in the first 
Court. We think the expression “full costs” 
in the circumstances, includes the interest 
that had already been awarded to her by 
the lower Court. As regards the interest 
deducted on ihe costs due by way of re- 
stitution, we see no reason to think that 
the plaintiff acted wrongly. She calculated 
interest at 6 per cent. and had an ap- 
plication been made under s. 144, Civil 
Procedure Code, interest at that rate would 
have been granted to her. 

In the result, we hold that the plaintiff 
has deposited the proper amount into Court. 
The appeal is allowed, the lower Court's 
order is reversed and the order of the Court 
of first instance isrestored. The defend- 
ant shall pay the plaintiff's costs in the two 
Courts below; in this Court we make no 
order as to costs. 

A. Appeal allowed. 


OUDH CHIEF COURT 
Criminal Appeal No. 301 of 1926 
September 23, 1936 
Nanavorty, J. 
RAM KUMAR—AppPELLANT 
versus 


_ EMPEROR— CoMPLAINANT —RESPONDENT 


Criminal trial — Evidence — Witness not cross-exa~ 
mined—His deposition, whether legal evidence. 

The testimony ofa witness is not legal evidence 
unless it is subjected to cross-examination; and 
where no opportunity has been given to the ap- 
pellant’s Counsel to test the veracity of the principal 
prosecution witness or where owing to the refractory 
attitude of the witness, the Court is constrained to 
terminate sll ofa sudden and prematurely the cross- 
examination of the witness, the evidence of such a 
Witness isnot legal testimony and cannot be the basis 
of a judicial pronouncement. : 

Cr. A. against the order of the Sessions 
Judge of Rae Bareli, dated July 27, 1936. 2 

Mr. K.P. Misra,for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

Judgment.—This is an appeal filed by 
Ram Kumar Brahman, aged 50 years, 
against a judgment of the learned Sessions 
Judge of Rae Bareli, convicting him of an 
offence under s. 376 of the Indian Penal 
Code, and sentencing him to five years’ 
rigorous imprisonment and to undergo 15 
stripes. 

The learned Sessions J udge has also 
made a reference (Criminal Reference No. 
37 of 1936), recommending that the sen- 
tence of whipping passed by him upon 
the accused Ram Kumar be set aside in 


1936 


view of the provisions of s. 393 of the 
Code of Criminal Procedure. 

I have heard the learned Counsel for the 
appellant as also the learned Assistant 
Government Advocate and have examined 
the evidence on the‘record. 

The story of the prosecution is briefly 
as follows:— 

_ The appellant Ram Kumar is a teacher 
in a primary school in village Dipamau in 
the District of Rae Bareli. Musammat 
Sankathia, a girl of eight years, was study- 
ing in this primary school. At about mid-day 
on March 12, 1936, when all the boys and 
girls at this school were allowed to go 
home to have their meals, Musammat 
Sankathia was detained bv the school 
master, the appellant Ram Kumar, on the 
pretext of getting some papers from a 
room. When Musammat Sankathia went 
to the room to carry out the order, the 
school master followed her into that room 
and closed the door and caught hold of 
the girl and lifted her on his hip (kamar 
par baitha liya) and then having spread a 
mat on the ground he laid heron it and 
removed the dhoti from her person and 
opening out his own dhoti he began to 
have sexual intercourse with her. The 
girl cried out with pain and blood flowed 
from her private parts. Ram Kumar then 
got up, removed the dhoti from the girl’s 
person and gave her an angauchha and a 
langol to wear and he then washed the 
dhott of the girl in the room with some 
water in an earthen gagra which was 
there. Then he took the girl’s dhoti and 
went out of the room and chained the door 
from outside. He came back shortly after- 
wards and took back his own angauchha 
and langot which he had given the girl 
to wear and made her put on some basta 
cloth and her own dhoti. Then he asked 
her to go away and to tell nobody about 
the occurrence or he would beat her 
severely. Musammat Sankathia then went 
out crying and she went to the door of 
Musammat MandiaPasin. The latter asked 
her what had happened and she told 
her that Pandit Ji, meaning the appellant 
Ram Kumar, had raped her. Just then 
her uncle Ram Prasad came up and carried 
her home and next day she wes taken 
to Police Station Dalmau which is six 
miles to the north-west of village Dipamau 
and there she made a report at mid-day 
on March 13,1936. The delay in making 
the report was noted by the Thana Munshi. 

Musammat Sankathia was sent to the 

hospital for medical examination and 


RAM KUMAR v. EMPEROR (OUDH) 


487 


Dr. N.N. Joshi, Oivil Surgeon of Rae 
Bareli, examined her on March 16, 1936. 
He was of opinion that she was eight 
years of age and he found the following 
injuries on her person :— 

1. A bruise 14 "KI over the vulva. The 
labia majora and the Jabia minora 
were both bruised on both sides. 

There was congestion all round the 
Vagina. 

3. The hymen was ruptured completely. 

4. The posterior commissure was 
ruptured, and there was a wound 
"3/4" x 1/4" x 1/4" over its middle. 

5. There were a few abrasions 
the buttocks. 

In the opinion of the Civil Surgeon the 
injuries were five days old and were caused 
by the penetration of a fully developed 
male organ or any hard substance re- 
sembling a male organ. 

The Civil Surgeon also examined the 
appellant Ram Kumar on April 8, 1936, 
and found that there were no marks of 
injuries on his penis or on any other part 
adjoining it. He also found that the ap- 
pellant Ram Kumar was suffering from 
double hydrocele. He was further of 
opinion that the injuries found on the 
person of Musammat Sankathia showed that 
the man who had raped her must neces- 
sarily bea strong man of virile powers. 
In answer to certain questions the Civil 
Surgeon deposed that the accused, though 
suffering from double hydrocele, was 
theoretically capable of having an erection of 
his male organ sufficiently strong to have 
sexual connection with a woman and that 
the length of the male organ of Ram 
Kumar while in repose was 2." In 
answer to another question he stated that 
the vagina of Musammat Sankathia on 
May 29, 1936, was 1? inches. He further 
deposed that the appellant Ram Kumar 
was capable of having seminal discharges 
but that the erection of his penis was slight 
and feeble. 

It is clear from the medical evidence 
that the appellant Ram Kumar, who is a 
married man aged 50 with wife and 
children and suffering from double hydro- 
cele, could hardly have caused the very 
serious and extensive injuries which were 
found on the person of Musammat Sankathia. 
As observed by the Civil Surgeon, the in- 
juries on the person of Musammat Sankuthia, 
if the result of rape, must necessarily have 
been caused by a healthy man of strong 
sexual and virile powers. Although the 
Civil Surgeon had to admit the theoretical 
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possibility of the accused - being physically 
capable of committing rape on Musammat 
Sankathia the trend of. his evidence goes 


_ clearly to. show that it was hardly likely 


at 


- that the appellant Ram Kumar was the man . 


who actually committed rape on the girl. 
I come next to discuss the direct evidence 


‘ which goes to incriminate the appellant 


Pa 


` rape brought against him. 


- 


Ram Kumar in respect of the charge of 
The sole ‘evi- 
dence in this case to prove the charge of 
rape against the appellant Ram Kumar 


“ isthe testimony of Musammat Sankathia 


P. W. No.7. The evidence of this witness 
is most unsatisfactory. The witness we 


- obstinate and refused to answer questions in 


4 


cross-examination. The Jearned Sessions 
Judge has appended anote to the evidence 


ofthis girl. I quote the following abstract 


er 


f 


5 
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from that note: — 

“It is no use wasting (time) by taking down ques- 
tions and noting that the witness does not answer 
them, for that is what she is doing to most ques- 
tions that have any importance. She has either 
been told by somebody not to reply to questions 


` in her cross-examination (though she was difficult 
. even ın examination-in-chief) orshe does not know 
_ anything herself and has repeated only that much 


+ 


which she was made to learn by heart. Under 
these circumstances it is no uss continuing her 
examination any further. I, therefore, order the 


| cross-examination to stop. The witness will be dis- 
3 


. charged. 


- 


` 


. In a further note appended to the de- 
position of this witness the Sessions Judge 
makes the following observation:— 


“The girl looks bright and it looks rather odd 


“that she is not answering questions in cross-exemina- 
-tion. Her silence appearsrather deliberate.” 


I am ata loss to understand how after 


‘making these observations on the demeanour 


and conduct of the prosecutrix the learned 
‘Sessions Judge thought fit to convict an 


„old -and respectable married man with 


wife and-children onthe sole testimony 
of a child of eight years, whom the learned 


‘Sessions Judge has himself condemned jn 
‘no measured language. 


The testimony of a witnessis not legal 
evidence unless if is subjected to cross- 
examination; and whereas in this case no 
opportunity has been given to the appel- 
jlant’s.. Counsel to test the varacity of the 
principal prosecution witness or where 
owing to the refractory attitude of the 
‘witness the Court is constrained to ter- 
minate all of a sudden and prematurely 
the cross-examination of the witness, the 
evidence of such a witness is not legal 
testimony and cannot be the basis of a 
judicial pronouncement. ai 


> The evidence of P. W. No.6 Ram Prasad 
Barhai, the uncle of Musammat Sankathia, 
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is as unsatisfactory -as that cf Musammat 
Sankathia herself. He accompanied Musam- 
mat Sankathia to the thana, but he was 
careful not to sign the first information 
report. He left it for Musammat Sankathia, 
a girl of eight to do that, even the fact 
that Ram Prasad accompanied Musammat 
Sankathia to Police Station Dalmau at 
the time -when the latter made her report 
at that thana was not noted in the first 
information report, although Ram Prasad’s 
signature was taken on the list of blood- 
stained clothes removed at the thana from 
the person of Musammat Sankathia. There 
is no explanation given by Ram Prasad 
asto why after he bad learnt from his 
niece that the appellant Ram Kumar had 
raped her, he did not there and then take 
the headmaster of the school to task. He 
has deposed in cross-examination that he 
suspected that Ram Kumar had raped his 
niece. If thishad been a true case, the first 
thing that Ram Prasad would have done would 
have been to take the chaukidar and the 
mukhia and go straight to the school and get 
the appellant Ram Kumar arrested and taken 
io the thana. His pretence that the girl 
needed his help is on the face of it absurd. 
The girl needed the attention of a woman 
and notofaman. He has also deposed 
that he met the chaukidar at 3-30 P.M., 
on the afternoon of March 12, 1936, and 
that he met the mukhia half an hour ear- 
lier, that is to say, at 3 P. M., but neither the 
chaukidar nor the mukhia went to the thana 
to make a report of the alleged occur- 
rence of rape. In cross-examination this 
witness admits that panchayat had been 
convened which condemned him to feast 
the men of his biradri and he had to give 
feast to about 150 Barhais in order to 
get himself readmitted into his caste. He 
pretends that he did not know that the 
accused Ram Kumar gave eVidence before 
the panches against him, but his alleged 
ignorance is itself to my mind proof that 
Ram Kumar must have given evidence 
against him, and that explains why the 
present charge has been brought against 
the appellant Ram Kumar. [His Lordship 
reviewed the entire evidence and proceed- 
ed.| The appellant no doubt acted very 
foolishly in running away from the 


- school and pretending that he had be- 


come insane, but the condact of the appel- 
lant in behaving in a foolish manner will 
not go to prove the charge of rape brought 
against him. The appellant has also foolishly 
adduced no evidence in his defence, but the 
shortcomings ofthe defence will not serve 
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“to fill up the gaps-in the prosecution. story. ` 

' -Upon the evidence on the record I am 
clearly of opinion thatthe charge against - 

“the appellant Ram Kumar’ breaks down 


“completely. There is no legal evidence on f 
“< the record to justify the conviction of the . 


‘appellant on a' charge under s. 376 of the 


“Indian: Penal Code. ‘It is true thatthe girl ` 


- Musammat Sankathia has had sexual inter- 
- course- with. some one with or without her 
consent, but ‘the fact that she’ has had 
- sexual intercourse with some unknown 
“male will not by itself go to’ prove that 
‘the’ charge which she brought against 
-Ramn Kumar isa true one.’ The medical 
` evidence renders the story of Musammat 
‘ Sankathia highly improbable. The exten- 
- slveinjuties on’ her private parts could 
‘not have béen inflicted ‘by an old man 
‘of fifty, whose sexual powers had! been 


enfeebled by. the fact of ‘Lis suffering . 


' from double hydrecele. [have very serious 
- doubts in my mind astothe guilt of the 
“accused in respect of the charge brought 
-against him. Tie delay in making ‘the 
first information report and the apparent 
‘ reluctance of the chaukidar and the mukhia 
“of the village to take any steps to in- 
criminate the appellant Ram Kumar also 
make me hesitate to believe the story 
told by Musammat -Sankathia, and `ihe 
“attitude adopted by Musammat Sankathia 
herself in the witness-box and the‘strictures 
‘passed by the learned Sessions Judge 
- upon her immediately. after he recorded 
“her deposition’ tend ‘further to increase 
my doubts as to the truth of the story told 
by the prosecution witnesses. 
=- For the reasons given above I allow 
“this appeal, set-aside the conviction and 
-sentence passed upon the appellant Ram 
-Kumar, acquit. him of the offence charged 
and order his immediate release. i 
~ ‘As! ihe appeal has been allowed it’ is 
“not necessary fur me to pass any order 
‘upon the criminal reference made by the 
‘Jearned Sessions : Judge himself recom- 
“mending thatthe sentence of whipping be 
“set- aside on the ground that ‘it was‘ in 
“contravention: of ‘the provisions. of `s., 393 
of the Code of Criminal Procedure. Let 
>the record: be returned., i 7 


A 


D. Appeal allowed. 
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CALCUTTA HIGH COURT | 
Ordinary Original Civil Jurisdicticn 
July 6, 1935 
McNair, J. 
NASIRUDDIN AHMED—APPELLANT 


` VETSuUS 5 
Haji MAHAMMAD yusur— 
RESPONDENT 
Elections— Calcutta Municipal Act (III of 1928), 
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' —Batent of—Elector entered more than once in electo- 


ral roll under different numbers—Whether commits 


s o . A 
_ offence in exercising right under s. 26—Lxercise of 


second vote, if justified by s. 46, proviso (b). 

All that i tents by s. 46 of the Calcutta 
Municipal Act, is thatthe application should be 
filed atan early date (i. e„ within eight days), 50 
that the person charged should bein a position to 
meet the charge at once, and to enable the matter 
to be enquired into so that if the charges are upheld, 
there may be a fresh election without delay. ene 
application should set out the grounds on which the 


_ validity of the election is challenged, but there is 


nothing in the words of the section to prevent the 


: applicant after eight days from giving further par- 


ticulars. The- guiding principle in ordinary parti- 
culars is to prevent the defence from being em- 
barassed and to insure a fair and effectual trial end 
there is nothing in the Calcutta Municipal Act, to 
show a departure from that principle. Hazel v. 


Viscount Lewisram (Borough of West Bromwich 


case) (1), referred to. [p. 490, col. 2.] 


Every one of the corrupt practices referred to 1n 
Sch. II, Part I of the Act is specifically made an 
offence ifdone ‘by a candidate or his agent or by 
any other person with the connivance of a candidate 
or his agent, and “connivance” involves some 
degree of knowledge on the part of the candidate or 
his agent. Cohen-v. Bepin Behary Sadhu Khan(2) 
relied on. {p. 491, col, 1.) 

The trial of an election petition is not governed 
hy. the rules applicable to a criminal case. [%bid.] 


The doctrines of election agency are much wider 
than those of. Common Law agency and evidence 
‘which would be inadequate to establish agency at 
Common Law has often been held sufficient in elec- 
tion cases to make a candidate responsible for acts 
‘committed by other persons, Tallett v. Stracey 
(Nowrich case) (3), referred to. [ibid.] 


A candidate is responsible for all the misdeeds of 
his agent committed within the scope of his autho- 
rity. But aman may become the agent of another 
either by actual employment or by recognition and 
acceptance, and to establish agency it is not neces- 
sary to show that the candidate himself knew of and 
accepted voluntary services ; kncwledge and accept- 

~ancé by other persons in control is sufficient. [p. 491, 
col, 2), 

It 1 be made out that a party, before he is 
chargeable as an agent, has been entrusted in some 
way or other by the candidate with some material 
part of the business of the election which ordinarily 
-is performed, or is supposed to be performed, by 
the candidate. himself. °The entrustment may 

‘be. by implication, but that implication or- 
dinarily must‘arise from the knowledge which it 
appears that. the candidate has of the part which the 


c 
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person is taking in the election. Dungannon 
Borough's case (4), referred to. |p. 491, col. 2.] 

Tf an elector has been entered morethan once in 
the electoral roll under different numbers, if is im- 
possible to say that he is committing an offence in 
exercising the right to which he has become entitled 
under s. 28. [p. 492, col. 2.] | 

It cannot be said that the proviso (b) to s. 46, Oal- 
cutta Municipal Act, does not justify the exercise of 
a second vote even though it is wrongly recorded in 
the electoral roll. [p. 492, col. 2; p. 493, col. 1.] 

Messrs. N. N. Bose, B. C. Dutt and B. K. 
Chowdhuri, for the Petitioner. 

Messrs. C. C. Biswas and B.C. Ghose, for 
the Respondents, 

Judgment.—In February 1935 there 
was a bye-election to fill a vacancy in the 
Beniapukur Constituency, Ward No. 20, 
of the Calcutta Corporation. 

There were three candidates. 

Haji Mahammad Yusuf polled 601 votes, 

Dr. Wahab „ 252 , and 

Nasiruddin Ahmad gp a 

Haji Mahammad Yusuf was declared duly 
elected. The two unsuccessful candidates 
have brought this petition under ss. 46 
and 47 of ths Calcutta Municipal Act, 1923, 
to have the election set aside. 

They allege corrupt practices within the 
meaning of Sch. II, Part I of the Act, viz. 

(1) Obtaining votes of persons who were 
either dead or out of Calcutta on polling 
day ; 

i 2) Obtaining more than one vole from 
the same person; 

(3) Publishing false 
statements; 

(4) Bribery, and 

(5) Interference with the free exercise of 
the franchise of electors by means of 
threats and fraud. f 
. Polling took place on February 14, 1935. 
The result was published in the Gazette 
on February 2l, and the petition was tiled 
on February 27, 1935. The petition con- 
tained most of the above charges and a 
schedule set out in six parts the particular 
voters in regard to wnom the charges had 
been framed. Affidavits in opposition were 
affirmed on March 2, 1935, and affidavits 
in reply were filed on March 8. | 

The latter contained further details in 
regard to voters already mentioned and 
set out a further item of personation re- 
garding a man who appears on the electoral 
roll as Ghulam Mohiuddin. 

At the outset an objection was taken 
by Mr. ©. C. Biswas on behalf of the res- 
pondent tothe inclusion of the charge re- 
lating to Mohiuddin. He contended that 
any application unders. 46 must be made 
within 8 days of the publication of the 


and defamatory 


NASIRUDDIN AHMED V. MAHAMMAD yusus (CAL) 


165 IC 


result of the election in the Gazette, and 
that the effect of admitting this charge 
would be to defeatthe statutory provision 
requiring the application to be made with- 
in a prescribed period. The petitioners, 
he argued, must be confined to the instances 
raised inthe petition and tothe material 
therein contained. Subsequent to the filing 
of the affidavits in reply there was an 
application for the matter to be heard on 
oral evidence, and the hearing before me 
commenced on June 17. It cannot be said 
therefore thatthe Mohiuddin incident was 
sprung upon the respondent, or that he was 
prejudiced by not having time to rebut 
the charge. Mr, Biswas admitted that he 
did not base his objection on this ground 
but relied on the wording of the Act. 
Mchiuddin has actually given evidence and 
has taken a leading part in the conduct 
of the respondent's case. 

In my view, all thatis intended by 
s. 46 of the Act is that the applica- 
tion should be filed at an early date 
(i.e. within 8 days), so that the person 
charged should be in a position to meet 
the charge at once, and to enable the matter 
to be enquired into so that if the charges 
upheld there may be a fresh election 
without delay. The application should set 
out the grounds on which the validity of the 
election is challenged, but I can find nothing 
in the words of the section io prevent-the 
applicant after 8 days from giving further 
particulars. The charge of personation 
had been levied in the petition and itis 
admitted that the respondent was not 
prejudiced in his defence owing to the 
addition of another incident. The guiding 
principle in ordinary particulars is to pre- 
vent the defence from being embarassed 
and to insure a fair and effectual trial and 
there is nothing inthe Calcutta Municipal 
Act toshow a departure from that princi- 
ple. I note thata similar argument was 
put forward by Mr. Dickens, K. C. in the 
Hazel v. Viscount Lewisham (Borough of 
West Bromwich case) (1), and was reject- 
ed by Ridley and Bucknill, JJ. I have 
accordingly admitted evidence relating to 
Mohiuddin. 6 

Before examining the allegations in de- 
tail I will consider some legal aspects of 
the case. 

Mr. B.C. Ghose on behalf of the res- 
pondent argued that the allegation were in 
the nature of criminal charges and must 
bs proved with the same strictness. He 
contends that a “corruph mind” in an 

(1) (1911) 6 O'M & H 257, 
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agentis not sufficient to justify such a 
finding against a candidate. I am not 
statisfied that that is a correct statement of 
tke law. ; 

In the first place, every one of the cor- 
Tupt practices referred to in Sch. IH, Part 1 
ofthe Act is specifically made an offence 
if done by a candidate or his agent or 
by any other person with the connivance 
of a candidate or his agent,and “connivance” 
has been held by this Court to involve 
some degree of knowledge on the part of 
the candidate or his agent Cohen v. Bepin 
Behary Sadhu Khan (2). 

Secondly, the Courts in England have 
decided in many instances that the trial 
of an élection petition is not governed by 
the rules applicable to a criminal case. 

“If I were sitting here trying an indictment or 
trying an action for penalty” 
said Mr. Baron Martin in the Tillett v. 
Stracey (Norwich case) (3). 

“Before the candidate could be made responsible 
for another, for a crime or penalty, you would 
have to give evidenceof direct bribery, but I am 
not trying a criminal case, I am trying a civil 
cage, and the rules applicable to a civil case are, 
I apprehend, the rules applicable to this.” 

“The law of agency which would vitiate an elec- 
tion is utterly different from that which would 
subject a candidate toa penalty, or an indictment 
and the question of his right to sit in Parliament.” 

Or us have in the Corporation, 

“Has to be settled upon an entirely different 
principle.” 

The learned Judge further stated that 
the relationship was more that of master 
and servant than of principal and agent, 
the master being responsible for the acts 
of his servant notwithstanding the direc- 
tions he may have given him; and in 
company with Willes, J. and Blackburn, J. 
he decided that any person authorised to 
canvass was an agent. < 

“The doctrines of election agency are much wider 
than those of common law agency and evidence 
which would be inadequate to establish agency at 
common law has often been held enfficient in elec- 
tion cases to make a candidate responsible for acts 
committed by other persons.” 

There can be no doubt that the candi- 
date is responsible for all the misdeeds 
of his agent committed within the scope of 
kis authority but.the difficulty that fre- 
quently arises, and which has arisen in this 
case, is to determine whether the wrong- 
doer did or did not stand inthe relation 
of agent to the candidate in respect to the 
particular matter of complaint. The ques- 
tion must always depend on the parti- 
cular circumstances of each case but there 


oi 32 O W N 1155; 116 Ind. Cas, 145- A I R 1929 
al, 5 
(3) (1869) 1 O'M & H 8; 19 L T 615. 
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are certain guiding principles which have 
been laid down for consideration in arriv- 
ing at a conclusion. A man may become 
the agent of another either by actual 
employment or by recognition an acceptance 
and to establish agency it is not neces- 
sary to show that the candidate himself 
knew of and accepted voluntary services, 
knowledge and acceptance by other persons 
in control is sufficient. 

“T think it must be made out.” 
said Baron Fitzgerald 


Borough's case (4). 

“That a party, before he is chargeable as an agent 
has been entrusted in some way or other by the 
candidate with some material part of the business 
of the election which ordinarily is performed, or is 
DE to be. performed, by the candidate him- 
self." 


in Dungannon 


The entrustment may be by implication, 
but that implication ordinarily must arise 
from the knowledge which it appears that 
the candidate has of the part which the 
person is taking in the election. 

With these preliminary remarks I will 
now deal with the individual instances 
alleged. 

The first charge set out in para. 6 of the 
petition relates to personation of voters 
who were not present in Calcutta on poll- 
ing day. A list of such persons is con- 
tained in Sch. A, Part 1 of the petition. 
Tre relevant provision of the Municipal 
Act is Sch. I, Part l, s. 3 which includes 
arnong corrupt practices 

“The procuring or abetting or attempting to pro- 
cure by a candidate or his agent or by any other 
person with the connivancs ofa candidate or his 
agent, the application by aperson for voting paper 
in the name of any other person... e.s..." 

It has been proved conclusively that 
Sheikh Abdul Rahman, Ayesha Khatoon 
and Sheikh Rajabali were al) absent on 
pilgrimage on polling day. 

Bechu Mistry was in Bihar and too ill 
to be present. Zaman was in Rangoon. 
The evidence as to Mahamed Taher is 
inconclusive. In none of the cases has it 
been shown that there was any connivance 
on the part of the candidate or his agents. 
The only evidence is that their votes were 
tendered on behalf of the respondent. 
With regard to Ashraf Ali, there is more 
evidence. He has given evidence that he 
did not vote and he was not cross-examined. 
Yet a vote was recorded in favour of 
the respondent in Booth No.1 on polling 
day. Nasiruddin’s agent in that booth 
was his nephew Ghulam Mohammed wko 
has since died. Nasiruddin’s evidence is 
that atthe polling booth Ghulam Moham- 


(4) (1880) 3 OM & H 101. 
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med pointed out a man to him and said 
“That is the man who voted as Ashraf 
Ali.” The man is identified as Wali Ahmed. 
Nasiruddin says that his nephew challeng- 
ed the vote, but. not in writing, and there 
was no protest. Sharafat Ali the respond- 
ents agent in booth No. 1 has no recol- 
lection and Wali Ahmed denies the charge. 
‘Wali Ahmed was the respondent's polling 
agent in Booth No. 2 but he had a vote 
which he would have to record in Booth 
No. 1. His evidence was that the morning 
was the busiest time in the booth and 
about 2/3rd of the voters would vote before 
lunch, and that he recorded his vote after 
lunch. Ths ballot papersshow that the 
serial number of his vote was 33 and there 
were 300 voters in Booth No. }, and he 
can give no explanation of how so early 
a number as 33 was recorded afterlunch 
the necessary conclusion being that contrary 
to practice the vast majority of voters in 
Booth No. 1 voted in the aflernoon. 

` Ashraf Ali's serial number was 140 and 
the suggestion is that Wali Ahmed voted 
early in his own name ani after letting 
some time elapse came in again and voted 
as Ashraf Ali. The suggestion is notim- 
probable and the circumstances are sus- 
picious, but the charge has not been 
proved to my satisfaction. It is based on 
the statement of a dead man. There is 
no written challenge, and Tam doubtful 
if Nasiruddin could really identify a man 
who was pointed out to him causally in the 
rush of the polling booth. 

Shaik Ismail Mistry is an old gentle- 
man said to be. aged 125 and quite in- 
capable of going to the poll, but there is 
no evidence to show thatthe respondent 
or his agents were in any way respon- 
sible for the recording of a vote in his 
name in their favour. Two of the four 
persons mentioned in Sch. A, Part IT of 
the petition are found to have voted for 
Dr. Wahab, and the charges in regard to 
the other two are abandoned. 

. Paragraph § of the petition and Part IIT of 
the schedule relate to plural voting. 

.: Only 3 instances were pressed : 

-e Haji Mahammad Yusuf ; 

2, .Secunder Mia, and 

. -3.. Hamoo. 

ı -Haji Mahammad Yusuf is entered thrice 
in:-the electoral roll once as Mutwalli, a 
second time as executor, and thirdly in his 
personal capacity. These entries sare, as I 
have stated, although there isa footnote 
to the electoral roll stating that only 
those voters marked with, an asterisk are vo- 
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ters in a representative capacity and there 
is no asterisk against any of the three names. 

Hamoo is entered as Shaik Hamoo, 
Mohammad Syed Hamoo and Mohammad 
Sayid Hamoo. It appears that he record- 
ed two votesin Booth No. 2, one for the 
respondent and one for Dr. Wahab, and 
a third vote in Booth No. 3 for the 
respondent. 

Secunder Mia was said to have voted twice 
being entered in two places in the roll. 

It is admitted by the respondent that 
Hamoo and Secunder Mia were both 
working for him, but Counsel on his behalf 
contends that no offence has been com- 
mitted. He refers to the proviso to s. 24 (3) 
of the Caleutta Municipal Act which 
provides that a person who is registered 
as the representative of any Company, 
body, corporate firm, joint family or other 
association of individuals, or as a manager 
of alunatic, or guardian of a minor, 
shall not therefore be ineligible for regis- 
tration in his individual capacity on the 
same electoral roll; and to s. 26 which 
provides that every person registered on 
the electoral ro`l shall be entitled to vote. 
In this connection it is noteworthy that 
none of the three persons referred to comes 
within the exceptions in the proviso to 
s. 24 (3), and none of them is therefore 
entitled to be entered on the roll under 
more thanone number. The entry having 
been made the question arises whether 
the same elector is entitled to exercise a 
vote in respect of such entry. 


It is contended on behalf of the respon- 
dent that the number and name. are both 
intrinsic parts of the entry in the electoral 
roll, and reference is made to r. 29 which 
contains the questions to be put to an 
elector whose identity is in doubt: (1) 
Are you the person enrolled as follows 
(reading the whole entry from the 
roll), and 


(2) Have you already voted at the 
present election in this constituency as 
such voter ? 

In my view each entry does suggest a 
different entity, for otherwise the proviso 
to s. 24(3) would be inoperative, and if 
an elector has been entered more than 
once in the electoral roll under different 
numbers, it appears to me impossible to say 
ihat he is committing an offence in exer- 
cising the right to which he has become 
entitled under s. 26. Furthermore, I em 
by nomeans certain that proviso (b). to 
s, 46 doesnot justify the exercise of a 


1936 
second vote even though it is wrongly re- 
corded in the electoral roll. 

- Even, if I am wrong in my interpreta- 
lion, it 18 quite- possible that the electors 
now accused of personation have come to 
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the same conclusion, and it is impossible ~ 
to say thatin acting as they have done they - 


were actuated by. a -corrupt mind and 


intention. In the absence of such criminal.’ 


intention no offence has been committed. 


(See Parker's Election Agent, 3rd Edition, - 


p- 594),-and I hold that the charges in’ 


para. 8 do not constitute an offence. 


The charges jin para. 9 are extremely 


vague, i l 
M.. A. Raquib is alleged to have been 
prevented from tendering his vote. His 
own evidence is-that he found. when he 
entered the- bcoth that his vote had been 
recorded and he never even asked fora 
ballot paper. He said he was busy and 
would not hother about it. Mujibar Raha- 
man's evidence that he was hustled out 


cannot be accepted; and there is no evi* 


dence of interference with the free exercise : 


of the franchise of an elector by any of ihe 
means specified in 
the:Act.. . 

The same remarks apply to Syed Zain-ud- 


-Sch. II, Part I (2) of ` 
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: Shafi is said to be an absconder and to 
have been out of Calcutta on that day, ` 
nevertheless some one came in and record- 
ed his vote. 

Sometime later in the day anolher per- 
son came and wanted to vote as Moham- | 
mad Shafi. Dr. Wahab’s agent A. S. M. K. 
Rahaman objected on the ground that Shaft 
had already voted, but as the man persisted 
Rahaman challenged, and a challenge 
paper was issued in conformity with 
r. 32. The elector was then asked to sign 


-andinstead of signing “Mohammad Shali” 


he signed “Mohammad Yusuf’ in Urdu. 
The presiding officer was unable to read 
Urdu, but the signature was translated to 
him and the Police were then calledand - 
the elector to whom I shall refer as 
“Yusuf” was given into custody. There 
is no doubt that “Yusuf” signed as stated 
but no challenged vote list is forthcoming. 
Rahamao who made the challenge says 
that Yusuf was brought to the booth by 
Atoo khulifa who is alleged to be one of 
the respondents agents. Rahaman's sus- . 
picions were aroused by seeing him with 
Atoo khalifa who hesays was working for 
the respondent and bringing candidates to- 


the poll. He also says that “Yusuf” made a 


Din Hossain. He went to vote and was told - 


by the respondent's agent Sharafat Hossain 


that his. vote had. already been exercised ` 
and the - polling officer immediately gave ` 


him +a tendered ballot paper en demand. 


/ 


At .the conclusion of the evidence Mr. Bose. 
informed me in. answer to-my question that ° 


the “means” specified in Sch. If, Part (1) (2) 
of - the 
fraud. i - 


Fraud was never suggested in the a 
to show the - 
ae - large crowd of people and asked Nasirud- 


tion. and \there-is no evidence 
nature of the fraud. - 

‘These charges have not been substanti- 
ated. : Wk. ~ 


-I now come to the two ‘main charges ‘of 


personation to which the- greater part of 


-Act‘on which he realised was.’ 


the evidence has been directed. The first - 


of : these: has. .been referred to as the 


“Shafi incident”, and the other -relates to | 
the recording of ‘a vote in ‘the name of’ 
Ghulam Mohiuddin. - The electoral roll con- ` 


tained the name. of Mohammad Shafi, No. 
880 of; Jannagar Road. ' 


a Ne had to: be recorded in Booth - 
0. 2 where polling-agents were for Nasir- Dan | y 
A i ` occurring in his presence between 3 and 4 


uddin. Dr. De, and M. A.Jabbar ; 


for Dr: Wahab, A.S. McK. Rahaman 3. 


and- S $ E 


for Haji: Yusuf,” Wali: Ahmad “and 


n 


Saamsuddin-Akhmad, - be e 


. “Yysut” inside the booth 


. 
“ny 
` 


confession or statement to the Police after 
arrest. Dr. De, Nasiruddin’s election agent 
in that booth, says that no one identified 
“Yusuf” but that ‘“Yusul” said he could 
get himselfidentified by Atoc khalifa. 
Nasiruddin says that he heard about 
the incident from Dr. De and that after 
the arrest the respondent's agent asked 
him to let: “Yusui” off, but Nasiruddin re~ 
fused to interfere as the matter was in. 
the hands of the Police. Later the res- 
pondent himself came to his tent with a- 


din-to let him off. 

‘The respondent denies being present 
but his presence is sworn to by Mujibar 
Rahaman, a retired Police Inspector and 
one.of Nasiruddin’s agents. He says that 
he was asked to intervene, as having some 
influence withthe Police, to have all pro- 
ceedings stayed on the ground that the 
man.was a neighbour and “such things 
should not happen.” He mentions a num-- . 
ber of persons who were present including 
the respondent himself.  - 

Dr. Wahab ‘describes the incident as 


p.M.. He saysthat Atoo khalifa brought 
and the res- 
pondent’s agent, Nasiruddin Ahmed, identi- 
tied. “Yusuf” as Shafi. After the. arresi 
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the respondent and Sharafat Hossain said: 
“Heis a poor man, let him go.” 

Wali Ahmad, the respondent's agentin 
Booth No. 2, describes the incident as re- 
lated above, but he affirms that he also ob- 
jected to “Yusuf” voting. He cannot explain 
why in that case it was necessary to get 
the signature on a challenged sheet, but 
gays that the polling officer insisted. After 
the man was detained this witness was res 
lieved by Shamsuddin Ahmed, who merely 
heard of the incident later, 

The respondent in his evidence denies 
that he was present or that he himself or 
anybody on his behalf asked Nasiruddin to 
intervene or to have the matter hush- 
ed up. 

Apart from any question ofthe credibi- 
lity or demeanour of the witnesses it seems 
to me unlikely that the respondent would 
not be informed of an incident of this 
kind which was at once reported to the 
other candidates and which if the petitioner's 
evidence is true created some little excite- 
ment at the time. 

Sharafat Hossain, the respondent's only 
polling agent in Booth No.l, denies that 
he tried to have the charge against “Yusut” 
dropped. He also makes the amazing state- 
ment that he did not know the names of 
any of the polling agents of the other candi- 
dates. 

There can be no doubt that the incident 
took place very much as related by the pe- 
titioner’s witnesses and Iaccept their story 
that the respondent was present and ex- 
pressed the desire that the incident should 
be hushed up and no proceedings taken 
against “Yusuf.” 

{tis contended that the evidence is not 
sufficient to connect the respondent with the 
incident so as to show that “Yusuf” was 
acting with his knowledge or connivance. 

[tis necessary, therefore, to see whether 
‘here is any other evidence which shows a 
connection. There is evidence that Atoo 
Khalifa introduced “Yusut” to the polling 
booth, that “Yusuf” said Atoo Khalifa could 
identify him and that after “Yusuf” had 
made a statement tothe Police Officer the 
latter went in searchof Atoo Khalifa who had 
in the meantime removed himself from the 
premises. There seems little doubt that Atoo 
is a person who is always ready to mould 
circumstances to his own advantage. I see 
no reason to doubt the évidence that he 
worked for Nasiruddin fortwo days and 
having got some money out of him offered 
his services to the respondent. After the 
election he had a conversation with Mujibar 
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Rahaman in which he offered for Rs. 100 to 
supply the names of thirty persons who had 
falsely impersonated voters. This offer was 
refused. 

It is also clear that at one time the res- 
pondent intended to rely on his evidence. 
Sharafat Hossain,—a witness who impressed 
me most unfavourably,—after trying to say 
that he had not met Atoo Khalifa for 12 
or 14 months admitted that he actually met 
him in the High Court building in March 
of this year. “In connection with some affi- 
davit.” Sharafat says he was going out as 
Atoc Khalifa was going in and they just 
salamed and went their ways. Sharafat at 
first stated that he went to the respondent's 
attorney's Office voluntarily and without be- 
ing asked and swore an afidavit ; later he 
qualified this by saying that the respond- 
ent told him of the chaiges against him and 
asked him to go to the attorney’s office. His 
evidence is frequently contradictory and I 
am not willing to accept il where it is in 
conflict with the evidence for the peti- 
tioner. 

It appears from the stamp register that 
the respondent's attorney in March 1935, 
purchased a stamp for an affidavit of Atoo 
Khalifa so that there can be no doubt that 
atone time he intended to rely on Atoc 
Khalifa’s evidence. He did not do so even- 
tually and itis not unfair to assume from 
what we have heard of him that Atoo Khalifa 
was too dangerous a witness. Thereis evi- 
dence that Atco Khalifa's address is Janna- 
gar Road and a leaflet Ex.L. calling upon the 
electors to support the respondent's candi-. 
dature is signed by amongst others Atoo 
Khalifa of Jannagar Road. 

There can be little doubt that the signa- 
tory to the leaflet is the Atoo Khalifa with 
whom we are concerned. 

In regard to Ex. “L” and other leaflets 
the following facts occurred. While the 
respondent was in the witness-box an em- 
ployee was brought on sub poena from the 
Sitara-i-Hind Press and produced a bill for 
posters and leaflets (Ex. U) addressed to 
the respondent Haji Mohammad Yusuf. The 
bill was put to the respondent who made 
various contradictory statements. Mr. Bose 
for the pelitioners then suggested that the 
Court should calla witness from the press 
to produce the relevant books. 

I intimated my willingness to do so, but 
I suggested that the petitioner should exa- 
mine the witness, and that the respondent 
should be afforded a full opportunity for 
cross-examination. This arrangement was 
agreed to by Mr. Biswas, the Senior Coun- 
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sel for the respondent but when the wit- 
ness was called next morning as arranged, 
Mr. B. O. Ghose, the junior Counsel who had 
been absent on the previous day objected 
tothe evidence being given. I pointed out 
that the evidence in my view, was mcst 
material and that I had adopted the course 
which had been agreed toon the previous 
day so that the respondent alone should 
have the right of cross-examijnaticn and 
should be in no way prejudiced by the pro- 
duction of this witness at so late a stage in 
the trial. 

In the circumstances I overiuled the ob- 
jection and allowed the witness Manjur 
Hossain to be called as agreed. Manjur 
Hossain did his utmost to prevent the res- 
pondent’s connection with the bills and 
leaflets from heing divulged, but it appears 
from Ex. U that the press looked to the 
respondent for payment of the cost of print- 
ing and the witness eventually admitted 
that the order had been placed by the res- 
pondent. Mr. Bose offered to call the ac- 
countant who had actually made the entries 
under the supervision of Manjur Hossain 
that this was objected to by the respondent 
and l held that in the circumstances his evid- 
ence was unnecessary. 

We find, therefore, that in a leaflet print- 
ed under instructions from the respondent. 
Atoo Khalifa has been named as one of 
the persons soliciting votes for the respond- 
ent. In my opinion, this alone is sufficient 
to constitute him an agent as that term has 
been construed in election cases. 

But, apart from this, there is a considera- 
ble body of evidence which I find no rea- 
son to doubt that Atoo Khalifa canvassed 
for the respondent, and was actually en- 
gaged during polling day in fetching elec- 
tors to the poll and he was seen in the poll- 
ing booth. Afterthe Shati incident he dis- 
appeared and we only hear of him after- 
wards in connection with the affidavit which 
he never swore, and the offer of 30 perso- 
nators for Rs. 100 which was never ac- 
cepted. 

I find that the charge is established and 
in respect to the Shati incident, a corrupt 
practice was committed by the respondent's 
agent within the meaning of s. 3 of Part I 
of Sch. IL of the Calcutta Municipal Act. 

The next charge for investigation relates 
to Gholam Mohiuddin. It will be remem- 
bered that this was the further charge of 
personation raised in the affidavit in reply. 

It is charged that Mohiuddin Ahmad, a 
supporter, worker and agent for the res- 
pondent wrongly personated Ghulam 
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Mohiuddin, voter No. 1181 on the elector 
roll. 

There is no question as to the person wiv 
voted. He has given evidence in Cceur, 
and the main question is whether he was 
in fact the person entered in the electorai 
roll as Ghulam Mohiuddin. 

Once more we are concerned with a man 
who seems to be entirely unscrupulous. 
The petitioners’ story is that he worked for 
Nasiruddin for two days on February 4 and 
5. He then drafted a sample of voling 
cards to be distributed among the electors, 
and having received Rs. 10 toget the cards 
printed, he went away and failed to return. 

He had already come to Dr. Wahab in 
January for work and had failed to get 
more than Re. 1 out of him. We next find 
him presiding at a meeting on February 9, 
at whichit was decided to support the res- 
pondent’s candidature, and Le admits that 
he did support him at that meeting. 


On polling day he came into the poiling 
booth to vote as Ghulam Mohiuddin No. Lisl 
of 27, Nur Ali Lane. He was promptly 
challenged by Mohammad Taher, Nasirud- 
din’s polling agent who said that his real 
name was Mohiuddin Ahmed. The polling 
ofi.cer on request provided a challenge sheet 
which was signed by Mohammad Taher. 
The elector signed his name at Ghulam 
Mohiuddin and gave his address as ‘Ice 
Factory Lane.” ‘hat address was later 
scored out and the address putin as “27, 
Noor Ali Lane.” ‘The challenger deposes 
that the alteration was not made in his pre- 
sence. Mohiuddin, as I shall call the alleg- 
ed personator, says that he made the alte- 
ration at the request of the polling officer, 
because that was the address on the electo- 
ral roll. 


Considering that the object of the chal- 
lenge sheet is to obtain date for verifying the 
identify ofthe person challenged, it seems 
unlikely that the poiling officer would call 
upon him to make a most material aultera- 
tion. Tue chailenge sheet shows the res- 
pondent’s agent Abdul Aziz es identifier of 
Mohiuddin and Mohammad Taher says that 
the respondent was present and said that 
ihe person challenged was Ghulam Mohiud- 


in. 

Dr. Wahab was present when the chal- 
lenge took place and deposes that Muhiud- 
din used toreside at Ashgar Mistry Lane 
5or6 months before polling day when he 
went to 22, Ice Factory Lane. The petition- 
ers’ contention is that the name of the per- 
son challenged is Mohiuddin Ahmed and 
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never has been. 

Abdul Latif a distant relation who has 
known him for 15 years deposes that he 
lived at Ashgar Mistri Lane in 1931 and 
1932 when the electoral roll was being pre- 
pared, with aperson named Kashabadaja 
who, it was suggested by the respondent, 
had quarrelled with Mohiuddin. It is sug- 

ested by the respondent that Mohiuddin 
voted in this name and number for Nasird- 
din atthe General Election and that he con- 
sidered he had now a bona fide right to that 
vote. Mohiuddin can only say that to the 
best of his recollection he voted fcr Nasir- 
uddin. 

He is proved to be a votor in Ward No. 18 
under the name of the “Mohiuddin Ahmed 
of Ashgar Mistry Lane” and he has signéd 
a registered lease in November 1934, as 
“Mohiuddin Ahmad” and he admits that 
that isthe name by which heis generally 
known. He gives no explanation why he 
should be entered in Ward 20 as “Ghulam 
Mohiuddin.” Moreover, his mother is des- 
cribed in the electoral roll as “guardian of 
minor Mohiuddin Ahmad”. He is not a 
‘minor but there is no doubt that. he is 
the person described as Mohiuddin Ahmad. 

“ Witnesses have been called from the 
Corporation who depose that the elector 
who was entered in the roll was entitled 
to vote as being a hackney carriage 
licensee and not as a person paying rent. 
For ihe respondent it is contended that 
Mohiuddin. was’ entitled to. the vote. as 
a-sub-tenant of Abdul Sattar and was. not 


guilty of any corrupt intention in exercis-_ 


ing a vote. The. Corporation witnesses 
were cross-examined at length to show that 
he might have been entered subsequently 
- on the register by reason of an applica- 
tion under s. 20(1) B of the Act, but the 
B clause register, as it is called, showed no 
such application. 

‘In my opinion it is clearly established 
that the Mohiuddin who was challenged 
was not the person entitied to vote under 
the entry Ghulam Mohiuddin No. 1181 
in the electoral roll. While giving evi- 
dence Mohiuddin attempted to deny his 
writing on Ex. “AT which was the 
daft election card but was bound to 
admit iœ cross-examination that if it were 
not an exhibit in this case, he would not 
be able to tell the difference. 

I am satisfied ihat the signature “Mosiud- 
din Ahmad” on Ex. ““H was written by 
him. a 

He was asked to write in 
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refused to do so onthe ground that he had 
a boil on his hand which made writing 
impossible. Throughout the previous day 
he had been writing ecntinuously in Court 
giving instructions to Counsel who was 
cross-examining on behalf of the respondent, 
and I am convinced that his refusal to 
write was due to his fear that he would 
make it clear that the signature on Ex. “H” 
was similar to his ordinary signature. The 
respondent has tried to suggest that he 
hardly knew Mohiuddin and he even goes 
so far as to say that he knew none of his 
qualifications before he asked for Mohiud- | 
din’s kelp in his candidature. 

The casual meeting near Entally market ` 
is not a convincing story and the res- 
pondent’s evidence throughout is a mass 
of contradictions and was given ina halting 
manner which gave me the impression 
that he considered more the effect that his 
answers would have on his case than ou 
their approximaticn to the truth. 

I am satistied on the evidence that 
Mohiuddin acted as agent for the res- 
pondent, thafhe knew he was not entitled 
to vote as Ghulam Mohiuddin, voter 
No. 1181, and that the offence of person- 
ag has been established in this instance | 
also. 

‘The remaining charges refer to an attempt | 
to bribe Dr. Wahab as alleged in para. 14 
of the petition and a threat to Nasir-ud- ° 
Gin unless he withdrew from the can- 
didature. 

The corrupt practice, if any, in the case 
of Nasiruddin must come under cl. 2 of 
Part 1 of Sch. II, The offence consists in 
interference with ths right of any person 
to stand cr not to stand or to withdraw 
from standing as a candidate by means of 
violence, injury, restraint, or fraud and any 
threat thereof. l 

It is urged on behalf of the respondent 
that the “means” whereby Nasiruddin’s 
right to stand asa candidate were inter- 
fered with have never been alleged or ` 
specified. 

Mujibur Rahaman says that early in 
February he and a number of “mostly 
respectable people” came to Nasiruddin’s 
house and suggested that he should stand 
down in favour of the respondent. It waé,’ 
he says, more or less a meeting of the 
three candidates to decide who should 
withdraw and started as a friendly dis- 
cussion until Mulla Jan Muhammad began 
to use threats to which the others objected. 
According to Nasiruddin the threats con- 
sisted of propaganda to the effect that he 
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was amember of the anti-terrorist league 
which might lose him the support of the 
Hindu community. 

There is nothing that leads me to believe 
that the respondent had any connection 
with the deputation or that he was accessory 
to any threats that may have been made 
by Jan Muhammad. 

J an Muhammad is obviously a firebrand 
and his sympathies are undoubtedly with 
the respondent, but there is no evidence 
` that he was an agent ofthe respondent or 
that he acted with the connivance of the 
respondent or his agent. 

After the meeting at Nasiruddin’s houge 
the depntation went onto Dr. Wahab and 
I have no doubt that they offered Dr. 
Wahab a sumof Rs. 200 to withdraw, which 
Dr. Wahab refused. Again there is no 
evidence that the respondent or his agents 
were In any way connected with the offer 
and these two charges must be dismissed. 

The suggestion that undue influence was 
brought to bear on Dr. Wahab by his 
landlord Sharafat Hossain, though not 
abandoned, has not been pressed and I 
hold that it has not been established. 

The petitioners have proved corrupt 
practices in regard to the Shafi incident 
and Mohiuddin, and Iam of opinion that 
these corrupt practices were committed 
with the connivance and sanction of the 
candidate and his agenis and the election 
of the respondent is void. 

The greater part of the evidence has 
been directed tothe proof of the charges 
which have been established and the 
respondent must pay to the petitioners two- 
thirds of their costs to be taxed as of a 
hearing. 

N. Order accordingly. 
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Criminal Revision Petition No. 302 of 1935 
May 23, 1935 
Lort WIlLLIAMS AND Jack, JJ. 
ABDUL RAHMAN—Accusgp—PeritIoner 
versus 
EMPEROR—Opposire Party 

Penal Code (Act XLV of 1860), s. 498—Girl taken 
away from mother’s care with- mother's consent—W he- 
ther amounts to enticing away within s. 498. 

Where the accused takes away a girl from the care 
of her mother with her mother's consent, it is not 
taking or enticing away within the meaning of s. 498, 
Penal Code. 

Mr. Phanibhusan Chakravarty, for the 
Petitioner. 
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Lort-Williams, J.—In this vase the com- 
plainant and the appellant lived close to- 
gether. It is alleged that the appellant 
took or enticed away the complainant's 
wife from her mother’s house with intent 
to have illicit intercourse with her. The 
complainant tried to get his wife back 
from her mother’s house, but failed to do 
so by reason of the obstruction of her mother 
and step-father. 

Subsequently, he tried again and found 
the girl missing. The mother said that 
she could not say where the girl was. 
The complainint heard that she had been 
sent to the appellant's house and went there 
with anumber of people, and they saw 
ihe girl moving fromone hut to another. 
Subsequently, she went back to her hus- 
band’s house and when she gave her evi- 
dence, she said that the appellant had 
taken her to his house on the pretext that 
she was to work as his servant and that 
he outraged her modesty there. The 
Sessions Judge was nob prepared to ac- 
cept this vague statement and he held 
that illicit intercourse was not proved. Yet, 
on the other hand, he seems to have come 
to the conclusion, without any evidence 
so far as I am able to find, that the appel- 
lant’s intention was clear enough and that 
it was to have illicit intercourse with the 
girl. The Judge seemed to think that the 
mother and the step-father wanted to get 
her away from her husband and give her 
over tothe appellant who is the Imam 
of amosque. Further, he seems to have 
come to the conclusion that there was 
evidence to show that the girl gave her 
post facto consent to what happened. Then 
the Judge said that this would not absolve 
the appellant. The girl was the wife of 
the complainant and the appellant took 
her from the care of her mother. This, 
however, as far as I understand the evi- 
dence, was with her mother's consent, and 
therefore, it was not taking or enticing 
away within the meaning ofs. 498. 

The girl is 22 vearsold and I am unable 
to understand how it can be assumed that 
the only possible inference to be drawn 
from the relationship of the appellant 
and the complainant's wife was that he 
intended to have illicit intercourse with 
her. It is conceivable that she was will- 
ing to act as a servant in his house. 
However, the main point waich bas been 
argued by the learned Advocate for tue 
petitioner is that there was no evidence of 
any crimival intenticn. In my opinion, 
there is no reliable evidence that tae 
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petitioner ever took or enticed the girl away 
and even if he did, there is absolutely no- 
thing to show that he he did so with the 
object of having illicit intercourse with 

er, especially when the learned Judge 
found as a factthat there was no such 
illicit intercourse. In these circumstances, 
the convictions and sentences must be set 
aside and the accused acquitted. The 
petitioner, who is on bail, is discharged 
from his bail bond. 


Jack, J.—I agree, 


N. Appealallowed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 54 of 1932 
March 2, 1936 

HARRIES AND Ganca Nata, JJ. 

BANARSI DAS AND coruerRs—PLaIntirrs— 
APPELLANTS 
VETSUS 
COLLECTOR or SAHARANPUR AND 


_OTHERS— DETENDANTSs—RESPONDENTS 
Hindu Law—Alienation—Mortgage held not bind- 


ing on joint family—V alidity to be determined under — 


Jontract Act — Mortgage — Excessive interest — 
Mortgage, whether tnvalid—Interest at 12 per cent. 
per annum, simple, held reasonable~Appropriation 
-—Compound interest—Interest added to principal— 
. Payment, how appropriated, stuted—Transfer of 
Property Act (IV of 1882), s. 3—Attestation— Regis- 
_ tering Officer or identifying witness, whether sign 
_ as attesting witness—Hvidence Act (I of 1872), ss. 68, 

71—Mortgage-deed—Hxecution and attestation denied 

—Haecution, how to be proved. 

- Where once a mortgage is held not to be binding 
on the joint family, the principle governing the joint 
family would not apply to the mortgage. The vali- 
- dity of the terms of the mortgage will have to be 
, determined under the provisions of the Contract Act 
and not under the provisions of the Hindu Law 
relating toa joint Hindu family, A valid contract 
is binding on the parties. Unless the mortgagors or 
their representatives show that the contract was not 
valid, they would be bound by the terms of’ the 
contract. [p. 500, col. 1.) 

The mere ground that the interest is excessive, is 
. no ground to make the mortgage invalid. Raghunath 

Prasad v. Sarju Prasad (2), relied on. [ibid] 

The rate of 12 percent. per annum simple interest 
isa reasonable rate, and even where a debtor has 
“been relieved of interest under the Usurious Loans 

Act, interestat the rate of 12 per cent. per annum 
can be allowed. Gajraj Singh v, Muhammad 
. Mushtaq Ali (3), Raja Hurronath Roy Bahadur v. 
. Randhir Singh (5), Narain Das v. Abinash Chandra 
(©) aces Mull = a rah Sahana (T) and 

am Bhujawan Pras ingh v. 2 N 
Pore le al ea Te NAN Ran, 

In the case of simple interest, the interest remains 
always separate and apart from the Principal, In 
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the case of compound interest, assoon as the inter- 
est falls due, it becomes a part of the principal and 
does not remain separate from: the principal; as soon 
aa any interest falls due, it should be added to the 
princjpal of which it became a part. Trem jt what- 
ever is paid by the mortgagors on account of interest 
should be deducted. Similarly in ordinary caseg that 
the money is first applied in payment cI interest 
and then, when that is satisfied, in payment of the 
capital, Parr's Banking Co. v, Yates (9) and Ven- 
katadrt Appa Rao v. Parthasarathi Appa Rao (10), 

relied on. [p. 501, cols. 1 & 2] ` 

Neither the Registering Officer nor the witnesses 
identifying the executant at registration sign as 
attesting witnesses, and the proof of due registration 
is no proof of its due attestation and they cannot, there- 
fore, be treated as such for the purpose of the vali- 
dity ofthe mortgage. Ram Charan v. Bhairon (11), 
dissented from, Lachhman Singh v. Surendra Bahadur 
Singh! (12), relied on. [p. 502, col. 1.] 

If the execution or attestation of a mortgage-deed 
is denied, under s, 68, Evidence Act, a document 
required by law to be attested shall not be used as 
evidence until one attesting witness at least hag 
been called for the purpose of proving its execution, 
if there be an attesting witness left and subject to 
the purposes of Court and capable of giving evi- 
dence. The necessary conditions for a witness at- 
testing the deed are : (1) that he has seen the exe- 
cutant sign oraffix his mark to the instrument or 
has seen some other person sign the instrument in 
the presence and by the direction of the executant, 
or has received from the executant a personal 
acknowledgment of his signature or maik and (2) 
that he has signedthe instrument in the presence of 
the executant. If these two conditions are fulfilled 
by a witness, there can be no doubt about his being 
an attesting witness. Lachman Singh v. Surendra 
Bahadur Singh (12), relied on. [p. 502, cols. 1 & 2] 

F.C. A. from the decision of the Sub- 
Judge, Saharanpur, dated September 12, 
1931. j 

Messrs. M., L. Agarwala, P. L. Banerji 
and Shiva Prasad Sinha, for the Appellants. 

Mr. Muhammad Ismail, for hz Respon- 
dents. 


Judgment.—This is a plaintiffs’ appeal 


. and arises out of a suit brought by them 


against the defendants-respondents to re- 
cover Rs. 1,54,333-1-3 on account of the 
balance of principal and interest on the 
basis of a morig? ge-deed dated May 22,1915. 
The morigage-deed was executed by Messrs. 
Beni Prasad, Raghunath Das and Raja Joti 
Prasad, who were cwn brothers They had 
purchased the Riorkee Canal Foundry and 
Engineering Workshop from the Govern- 
ment for Rs. 3,00,000. Out of it they paid 
to the Government Rs. 1,80,0CC. The bal- 
ance was to be paid by three annual in- 
stalmenis without interest. This balance 
was secured by a mortgage deed dated 
January 13, 1916, in favour of the 
Secretary of State. The execution 
of the sale-deed by the Secretary of 
State was deferred till the payment of the 
balance in order to carry on the business; 
and also to pay the remaining price of the 
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workshop purchased, the mortgagors exe- 
cuted the mortgage in suitin favour of 
the plaintiffs for a sum of Rs. 2,00,000 out 
of which Rs. 1,50,000 were paid to the 
executants before the Sub-Registrar at the 
time of the registration of the deed. The 
“ balance was never taken by the mortgagors. 
Raghunath Das had died before the suit. 
Raja Joti Prasad died during the pendency 
of the suit and Beni Prasad died during the 
pendency of this appeal. Brij Raj Saran, son 
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‘of Beni Prasad, Raghubir Saran, Brij Bhus- 
han Saran and Sumer Singh, sons of Raghu- 
nath Das, and Madhuri Saran, son of 
Raghubir Saran, and Rameshwar Saran, 
Janardhan Saran and Radhay Shyam, sons 
of Raja Joti Prasad, were also impleaded 
as defendants as members of the joint 
family. The following pedigree will show 
the relationship of the mortgigors with the 
defendants aforesaid : 





-< BANSI LAL 
l i | 
Beni Prasad Raghunath Das, Raja Joti Prasad, 
(defendant No. 1), | 
| | | 
Brijraj Saran Rameshwar Janardhan Radhe Shyam. 
(defendant No. 9). Saran, defendant Saran, defendant defendant 
No. 6. No, 7. No. 8. 


te 





| 
Raghubir Saran, 
defendant No, 2 


| 
Madhuri Saran, 
defendant No. 10. 


The plaintiffs’ case was that the mort- 
gage was made for valid family necessity 
and was binding on the defendants who 
were members of the joint family and on 
the joint family property. 

, After the institution of the suit the 
Courts of Wards of the United Provinces 
and Punjab took over the whole estate of 
the family under their superintendence and 
management. Thereafter a written state- 
ment was filed by the Courts of Werds in 
which it wascontended thatthe bond in 
Suit was not executed according to law nor 
did its consideration pass to the defen- 
dants. The executants had no right to 
borrow the money and the defendants or 
the joint family were nct liable for the 
payment of any portion of the debt which 
was not contracted for legal or family 
necessity. It was also contended that the 
executants could not have mortgaged the 
property as they were not its owners at the 
time of the execution of the mortgage 
and that the rate of interest was very high 
and there was no necessity for borrowing 
at that rate of interest. The learned Sub- 
ordinate Judge found that the mortgage 
was not made for any family necessity and 
was not binding on it or on the family 
property. As the property mortgaged was 
subsequently acquired by the mortgagors, 
the learned Subordinate Judge found that 
the mortgage was valid and binding on the 
property mortgaged, He also found that 


Birjbhusan Saran 
defendant No, 3. 


Sumer Singh 
minor defendant 
No. 4. 


the due execution of the mortgage-deed 
in suit for consideration was proved. 

He found that the rate of interest was 
very high and there was no necessity for 
borrowing the money at that rate -of in- 
terest. He, therefore, reduced the rate of 
interest from eleven annas per cent. per 
mensem compoundable quarterly to Rs. 6 
per cent. per annum simple. He also cre- 
dited four items of Rs. 5,000, Rs. 12,000. 
Rs. 9,993-12 and Rs. 5,000 towards the 
payment of the initial principal. It may 
be mentioned here that out of the prin- 
cipal Rs. 50,000 had been paid by the 
mortgagors. The learned Subordinate 
Judge, therefore, gave a decree to the 
plaintiffs for Rs. 84,764-7-9 against the 
mortgaged property. The defendants took 
no objection to the decree and submitted 
to it. The plaintiffs have come here in 
this appeal against the part of the claim 
which has been disallowed by the lower 
Court. The first point that arises for con- 
sideration is: Whether the plaintiffs are 
entitled tothe contractual rate of interest. 
The rate of interest, as already stated, was 
eleven annas per cent, per mensem com- 
poundable quarterly. This has bean re- 
duced to Rs. 6 per cent. per annum simple 
on the ground that fhe plaintiffs have 
failed to show that there was necessity for 
the mortgagors to borrow at the contractual 
tate. He has observed: 

“Itis an established principle of Hindu Law, 
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supported by numerous 1ulings, that the question of 
legal necessity involves the question of the rate of 


- interest. And ib'is incumbent upon those who sup- 


portthe mortgage of a manager or managers ofa joint 


- Hindu family to show not only that there was neces- 
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sity to borrow, but that it was not umeasonable to 
borrow at some high rate and upon some hard terms 
....~ Assuch it was kis duty toestablish that 
there was legal necessity for the mortgagorsin this 
ease to incur debt atthe cnerous rate mentioned in 
the deed. The rate of interest mentioned in the deed 
is eleven annas per cent. per mensem with quarterly 
rests compound interest and it was to be paid accord- 
ing to the computation of Indian months every thres 
months, 4. e, ks. 1,375 a month.” 

The ground on which the learned Sub- 
ordinate Judge has reduced the interest 
does not apply to this case because the 
learned Subordinate Judge himself found 
that the mortgage was not binding on the 
joint family or on the joint family pro- 
perty as the debt had not been incurred 
fer any family necessity. The learned 


. Subordinate Judge has given a decree to 
“the appellants against the mortgaged pro- 


. gage. i 
- mortgage will have to be determined under 
‘the provisions of the Contract Act and not 


perty and not against the defendants as 
members of the joint family or against the 
jot family property. When once a mort- 
gage is held not to be binding on the 
joint family, the principle governing the 
joint family would not apply to the mort- 
The validity of the terms of the 


under the provisions of the Hindu Law 
relating to a joint Hindu family. A valid 
contract is binding on the parties. Unless 
the mortgagors or their representatives 


‘show that the contract was not valid, they 
‘would be bound by the terms of the con- 
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tract. The respondents have not pleaded 


-that the contract was invalid under the 


Contract Act. The only ground taken by 


the respondents is that the rate of inter- 


est was excessive. As we shall show later 
on, the interest in this case is not excessive. 
But the mere ground that the interest is 
excessive is no ground to make the con- 
tract invalid. In Balla Mal y. Ahad Shah 
(1) their Lordships of the Privy Council 
observed : 

“ In money-lending transactions the mere fact that 
the sum ultimately cluimed exceeds enormously the 
amount originally advanced isno ground for holding 
the transaction unconscionable, It must also appear 
that there is something unconscionable, either in the 
original dealings, cr in the subsequent stages of the 
transaction. By making short-term loans and insist- 
ing on capitalising the interest immediately it falls 


‘due, 2 money-lender may pile up compound interest at 


- an oppressive and unconscionable rate. But there is 


nothing inheicntly wrong or oppressive in his secur- 

‘(ij is AL J ud; 48 ind, Cas. 1; A I R 1918 PC 
249; 124 P R 1918; 35 M L J 614; 23C W N 233; 25 
MLT 55:10 PW R1916;:9 OLJ 165; 1UPLR 
WC) 25; 21 Bom. L R 558P Oh 
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ing interest upon interest after the interest has been 
due and unpaid for a considerable time.” 

In Raghunath Prasad v. Sarju Prasad 
(2) their Lordships of the Privy Council held: 

“ Although a mortgage for ample security provides 
interest no presumption 
arises that it was induced by undue influence in the 
absence of proof by the mortgagor that the mortgages 
was ina position to dominate his will.” 

In this case the compound interest was 
paid from time to time and consequently 
the compound interest has not been piled 
up. The rate of 12 percent. per annum 
simple interest has been regarded as a 
reasonable rate, and even where a debtor 
has been relieved of interest under the 
Usurious Loans Act, interest at the rate 
of 12 percent. per annum has been al- 
lowed. In Gajraj Singh v. Muhammad 
Musthaq Alli (3), which was a case under 
the Usurious Loans Act, it was held: 

“ Prima facie and in the absence of special circum- 
stances to the contrary, the rate of 12 per cent. per 


annum simple may be taken aga fair, proper and 
reasonable rate in a mortgage transaction.” 


No plea has been taken in this case of any 
undue infiuence. As held in Bharat Singh v: 
Jeobodh Lal (4), in the absence of any plea 
of the contract having been brought about by 
the exercise of undue influence, the Court 
has no jurisdiction to interfere with the con- 
tract and substitute a new one in lieu there- 
of. In Raja Hurronath Roy Bahadur v. 
Randhir Singh (8), their Lordships of the 
Privy Council accepted the view of the High 
Court that the stipulation for the payment 
of interest at the rate of 18 per cent. 
per annum was high and had heen pro- 
perly reduced to 12 percent. per annum 
simple by the High Court. In Narain Das 
v. Abinash Chandra (6), their Lordships of 
the Privy Couucil held that the rate of 12 
per cent. per annum simple should be allow- 
ed. They vbseirved : 

“It appears, accordi:g to our notions in this 
country,u high rate of interest but that has nothing 
to do with the matie:. It may very well be that, 
having regard tothe he.l conditions in India, it is 


very proper and reasonable to impose, and there is 
no reason why any alteration should be made as to 


(2) 3 Pat. 279; 82 Ind. Cas, 817; A TR 1924 PŪ 
60; 51 IA 101; 5PLT72; 22 ALJ 103; 2 Pat. L 
R 87; 19 LW 470; 34M LT 57; 46 M L J 610; 26 
Bom. L R59); 280 WN 834; 110 L J 122; (1924) 
M WN 6383; L R 5A (PC) 206,100 & AL R1395; 
10WN20 (PO. 

(3) (1934) A L J 170; 147 Ind. Cas, 424; A I R 1933 
All. 913; 6 R A 476, 

(4) 1934) AL J 593; 150 Ind. Cas, 745; AIR 1934 
All 891; 7 R A 19, 

(5) 18 C 311; 18 I A 1; 5Sar. 642 (P O). 

(6) 21. A L J 201; 69 Ind. Cas. 273; A I R 1922 
PC 347; 16 L W 780; (4982) M WN 791,40 PL 
R (PC) 111; 27 CW N 299; 21 AL J 201;31M L 
T 217; 44M L J 728; 37 OL J 457 (PO) 


1936 


In Sunder Mull v. Satya Kinker Sahana 
(7), at p. 371* the reduction of interest from 
15 per cent. per annum to 12 per cent. per 
annum was upheld by their Lordships. They 
pointed ‘out that as compound interest is 
common and may often be necessary and 
properin India under the circumstances 
of this country there should be no presump- 
tion one way orthe other. 
Ram Bhujawan Prasad Singh v. Nathu Ram 
(8), their Lordshids of the Privy Council 
upheld the finding of the Subordinate Judge 
that simple interest at 12 per cent. per annum 
was a fair and commercial rate of interest. On 
examining the interest, it would be found 
that the interest at the contractual rate is 
less than the interest at 12 per cent. per 
annum simple. Rupees 1,12,309-15-3 interest 
has been paia. Rupees 54,333 are claimed for 
further interest under the deed. The total 
comes to Rs. 1,66,642-15-3, while the interest 
at 12 per cent. per annum simple would 
come to Rs. 2,07,750. As regards the rate 
of interest, it may also be mentioned here 
that the security offered for the sum advanc- 
-ed under the mortgage was not substantial. 
‘The same property had been mortgaged as 
security which had been purchased by the 
mortgagors for which the sale deed had not 
been executed at the time of the mortgage, 
It was quite uncertain as to whether the 
mortgagors would get the sale deed execut- 
ed in their favour ornot. If the mortgagors 
had failed to get the sale deed executed in 
their favour, no security would have been 
available to the mortgagees. Taking into 
consideration all these | circumstances, 
we find that the interest agreed to in 
the deed and which is claimed is not exces- 
Bive. 

The next point for consideration is whe- 
ther the learned Subordinate Judge was 
right in crediting the four items referred to 
above from the initial principal of 
Rs. 1,50,000. The distinction that is bet- 
ween principal and simple interest does not 
exist in the caseof compound interest. In 
the caseof simple interest, the interest re- 
maias always separate and apart from the 
principal. In thecase of compound interest, 
as soon as the interest falls due, it becomes 

(7) 264 LJ 364; 108 Ind. Cas. 337; AIR 1928 
P Cf4;55 I A 85;7 Pat. 294; 27 L W 461; (1928) M 
W N 242; 9 P L T 203; 54 ML J427 50W N 
400; 470 L J 403; 30 Bom. L R 793; 320 WN 
657; IL T 40 Pat. 120 (P 0). 

(8) 50 E A 14 71 Ind. Cas. 933; A IR 1923 P C 37; 
2 Pat. 285; APLT?29; 39 ML T129: 4ML J 
615; 25 Bom. L R 568; (1923) M W N 382; 380 L J 


i L W 767; 1 Pat. L R445; 28 O WN 446 
( ; 
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a part of the principal and does not remain 
separate from the principal. What has been 
done in this case is that as soon as any inter- 
rest fell due, it was added to the principal 
and became a part thereof. From it whate 
ever was paid by the mortgagors on account 
of interest was deducted. In our opinion, 
this was the only proper course which was. 
open to the mortgagees. It may be men- 
tioned here that on no occasion any sum 
was paid in excess of the interest that had 
fallen due with the exception of the amount 
of Rs. 50,000 which has been credited to- 
wards the initial principal. Itisa well es- 
tablished rule in ordinary cases that the 
moneyis first applied in payment of inte- 
restand then, when that is satisfied, in pay- 
ment of the capital. The rule is referred io 
by Lord Justice Rigby in Parr’s Banking‘ 
Co. v. yates (9) at p. 466* in these words: 

“The defendant's Counsel relied on the old rule 
that does no doubt apply to many cases, namely, that 
where both principal and interest are due, the sums 
paid on account must bs applied first to interest. 
That rule, where it isapplicable, is only common jus- 
tice. Toapply the sums paid to principal where 
interest has accrued upon the debt and isnot paid, 
would be depriving the creditor of the benefit to 
which. he is entitled under his contract.” 

This principle was approved of by their 
Lordships of the Privy Council in Venkata- 
katadri Appa Rao v. Parthasarathi Appa 
Rao (10). We are, therefore, of opinion 
that the learned Subordinate Judge was 
not justified in crediting the four items of 
Rs. 5,000, Rs. 12,000, Rs. 9,993-12-0 and 
Rs. 5,000 towards the payment of the initial 
principal. These items should have been 
appropriated in the manner in which the 
plaintiffs have done. 

It has been urged by the learned Counsel 
for the respondents that the appellants are 
not entitled toa mortgage decree because 
the execution of the mortgage in accord- 
ance with law has not been proved. The 
learned Subordinate Judge did not fully 
appreciate the evidence that was produced 
in the ease. He relied on the signatures of 
the Registration Officer and the witnesses 
who identified the executants at the time 
of registration of the due execution. He 


observed : 

“The question is whether this evidence proves 
the execution of the bond according to law. Now gq 
far as the deposition of the attesting witnesses, 
Sultan Singh, Raghubir Singh and Madho Saran 


(9) (1898) 2 Q B D 460; 67 L JQ B 851; 47 W R 42, 
(10) 44M 570; 61 Ind. Cas. 31; AT R 1922 PC 233; 
48I A150;19A LJ 165; 33 0L J 447. 44ML J 
549: 23 Bom. L R 644; 192) M W N 347; 3 UPLR 
(P Ò 97; 14 LW 25; 26 C WN 3330 MLT 36 
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goes, it positively disproves the execution of the 
deed as required by law, but the deposition of the 
plaintiff Banarsi Das proves the due registration of 
, the deed in his presence. Under the new Transfer 
. of Property Act the definition of ‘attestation’ given 
in s. 3 is very wide and in view of the principle 
‘laid down in the ruling Ram Charan v. Bhairon (il) 
procf of due registration of a mortgage deed is 
proof of ils due attestation hence due registration 
of the deed having been proved, its execution ac- 
cording to law should be held tobe proved in view 
of that ruling. Though there isno direct ruling of 
.our Hon'ble High Court on the point, it has been so 
held by other High Courts in India. Were ib not 
for proof of registration, it-would have been diffizult 
in this case to hold that the execution is proved but 
in view ofthe principle enunciated above, it must 
be held that the execution of the bond has been 
proved.” 

This view of the learned Subordinate 
Judge was not correct. In Lachman Singh 
v. Surendra Bahadur Singh (12) it has 
been observed : 

. “Neither the Registering Officer nor the witnesses 
identifying the executant at registration sign as 
‘attesting witnessesand they cannot, therefore, be 
treated as such for the purpose of the validity of the 
‘mortgage. Where a mortgagee suesto enforce his 
‘mortgage and onthe one hand, the execution and 
‘attestation of the deed are not admitted and on the 
‘other, there is no plea that the deed for want of pro- 
per attestation does not operate as a mortgage deed, 
the mortgagee need prove only this much that the 
morteragor signed the document in the presence cf 
the attesting witness called (or the attesting witness 
received from ths executant a personal acknowledg- 
mentof his signature) and the attesting witness 
signed in the presence of the executant, provided the 
document on the face of it bearsthe attestation of 
more than one person. Butif the validity of the 
mortgage be specifically denied, in the sanse that 
the document did not effect a mortgage in law, then 
it must be proved by the mortgagee that the mortgage 
deed was attested by at least two witnesses.” 


As already stated the defence of the res- 
pondents was that the bond in suit had not 
been executed according to law. The va- 
lidity of the mortgage was never specifi- 
cally denied in the sense that the document 
did not effect a mortgage in law. Execu- 
ticn and attestation of a mortgage deed 
are two separate things andthey may take 
place on two separate occasions. Therefore 
one has to be considered separately from 
the other. Ifthe execution or attestation 
is denied under s. 68, Evidence Act, a 
document required by law to be attested 
shall not be used as evidence until one at- 
testing wiiness at least has been called for 
the purpose of proving its execution, if 
there be an attesting witness left and sub- 
ject to the process of Court and capable of 
giving evidence. In this case the deed was 
attested by five witnesses out of whom one 

(11) (1930) A L J 1561; 131 Ind. Cas, 241; AIR 
1931 All. 101; 53 A 1; Ind. Rul. (1931) All, 353. 


(12) (1932) A L J 653; 139 Ind. Cas. l; ATR 1932 
All. 827; Ind, Rul, (1982) All, 505. 
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had died before the suit and three had been 
summoned. Out of these three, one Sultan 
Singh was examined. The other two wit- 
nesses Kishori Saran and K. E. Sorabji, 
did not appear. Both of them had been 
summoned. Kishori Saran had been served 
with summons but did not appear. Summons 
could not be served on K. E. Sorabji. The 
document on the face of it bears the attes- 
tations of more than one person. Sultan 
Singh deposed : 

“Rai Bahadur Lalu Joti Prasad, Lala Raghunath 
Singh and Lala Beni Prasad had executed a hypo- 
thecation bond. The document dated May 22, 1915, 
exhibit, bears my signature ag a Witness | ......--- -- 
Lala Jcti Prasad, Lala Raghunath Singh and Lala 
Beni Prasad had signed in my presence... When 
I signed at that time, perhaps Raja Saheb and the 
same three persons(executants) may have been pre- 
sent.” 

Sultan Singh was not sure one way or 
the other as to whether the executants were 
present at the time he signed the deed, 
This point was made clear by the evidence 
of Makhan Lal, the scribe of the deed. He 
has deposed : 

. “The mortgagors signed beneath them at R. B. 
Sultan Singh's kotht. They all signed it in my pre- 
sence; they signed in the presence of K. B. Sultan 
Singh, Ram Chandra and Ram Jiwan. I do not 
recollect the names of others who may be present. 
E. B. Sulten Singh is dead. Ram Jiwan is dead. 
Witness identified Ram Jiwan's signature on the 
deed, Hesigned the deed in my presence. R. B. 
Sultan Singh and Ram Jiwan attested the deed in 
the presence of the mortgagors.” 

It may be mentioned here that R. B. Sul- 
tan Singh died after his evidence had 
been recorded. The evidence of thescribe 
left no room for doubt that R. B. Sultan 
Singh had attested the deed in the pre- 
sence of the mortgagors. In case of denial 
of execution or attestation all that s. 68, 
Evidence Act, requires is that one attesting 
witness at least is calied for the purpose of 
proving its execution. Section 71, Evidence 
Act, lays down: 

“Tf the attesting witness denies or does not re- 
collect the execution of the document, its execution 
may be proved by other evidence.” 

In this case R. B. Sultan Singh did not 
recollect as to whether he had attested the 
deed in the presence of the executants and 
consequently under s. 71 Evidence Act, it 
was open to the plaintifs to have proved 
the execution of the deed by other evidence 
as they did bythe evidence of the scribe 
and Benarsi Das, plaintiff. As already 
stated, the evidence of Makhan Lal, scribe, 
proves that R. B. Sultan Singh was an 
attesting witness and attested the deed in 
accordance with the provisions of the law 
relating to attestation. Section 3, Transfer 


of Property Act, lays down : 
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“Attested’ in relation to an instrument, means and 
shall be deemed always to have meant attested by 
two or more witnesses each of whom has seen the exe- 
cutent sign or affix his mark to the instrument or has 
seen some other person sign the instrument in the 
presence and by the direction of the executant, or has 
received from the executant a personal acknowledg- 
ment of his signature or mark, or of the signature of 
such other person, and each of whomhas signed the 
instrumentin the presence of the executant; but it 
shall not be necessary that more than one of such 
witnesses shall have been present at the same time 
and no particular form of attestation shall be neces- 
Bary. 


The necessary conditions for a witness 
attesting the deed are: (1) that he has 
seen the executant sign or affix his 
mark tothe instrument or has seen some 
other person sign the instrument in the 
presence and by the direction of the execu- 
tant or has received from the executant a 
personal acknowledgment of his signature 
or mark and (2) that he has signed the ins- 
trument in the presence of ihe executant. 
Tf these two conditions are fulfilled by a 
witness, there can he no doubt about his 
being an attesting witness. In this case, as 
already stated, it is proved by the evidence 
of R. B. Sultan Singh that all the executants 
signed the deed in his presence and the 
fact that be witnessed the deed in the pre- 
sence of the executants is proved by the 
evidence of Makhan Lal scribe. Conse- 
quently, the plaintiffs have thorcughly com- 
plied with the provisions of s. 68, Evidence 
Act, as required under the decision of the 
Full Bench case referred to above on the 
plea of the respondents. The point that 
the mortgage was invalid on account of the 
mortg2gors not being owners of the pro- 
perty at the time of the mortgage has not 
been pressed. As already stated, the sale deed 
was executed by the Government in favour 
of the mortgagors, some time after the 
mortgage deed, and at the time of the suit 
the mortgagors had become the owners of 
the mortgaged property. Section 43, Trans- 
fer of Property Act, lays down : 

“Where a person fraudulently or erroneously re- 
presents that he is authorised to transfer certain im- 
movable property and professes to transfer such pro- 
perty, for consideration, such transfer shall, at the 
option of the transferee, operate on any interest which 
the transferor may acquire in such property at any 
a „during which the contract of transfer sub- 
81815. 

Under this section the plaintiffs are en- 
titled to enforce their security against the 
mortgaged property. On these findings the 
appellants are entitled toa decree for the 
whole claim. It is, therefore, ordered that 
the appeal be allowed with costs and the 
decree of the lower Court be amended to 
this extent only. that the plaintiffs’ claim 
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for the full amount shall stand decreed 


with costs. 
D. Appear allowed. 


Re 


MADRAS HIGH COURT 
Civil Revision Petition No. 1879 of 1934 
February 11, 1936 
VENKATASUBBA RAO, J. 
CHELLAM SAKKA RAJA—DEFENDANT 
—-PRTITIONER 


yesus l 
MOTHUSAMI MOOPAR— PLAINTIFF 


-RESPONDENT l 

Practice—Pleadings—Amendment— Suit on promis- 
sory note—Defence that note 25. void—Amendment to 
base suit on previous note—Permissibility —Amendment 
depriving a of plea of limitation, whether 
can be allowed. | 

A promissory note was executed on July 31, 1913. 
It was renewed several times. The last renewal was 
on June 29, 1931, One of the renewed notes namely 
that of July 17, 1928, was executed after the expiry of 
three years from the date of the note which immediate- 
ly preceded it. A suit was instituted on the pro- 
missory note of 1931. The defendant contended that 
the promissory note was voidas if was payable to 
beareron demand. The plaintiff thereupon applied to 
amend the plaint so as to bass an alternative cause of 
action on the fresh promise to pay 2 barred debt 
contained in the promissory note of 1928: 

Held, that an amendment of this nature does not 
convert the suit into a suit of a different and incon- 
sistent character, and the amendment could be allow- 


ed. 

A Court has full power to allow an amendment 
and though such a power should not, as a rule, be ex- 
ercised where ita effect would be to take from the 
defendant a legal right which has accrued to him by 
lapse of time, yet there are cases where such considera- 
tions may be outweighed by the special circum- 
stances. Charan Das v. Ameer Khan(1)}, referred to. 

C. R.P. under s. 1150f Act V of 1908, 
and s. 107 of the Government of India Act 


praying the High Court to revise the order 


-of the Court of the Subordinate Judge of 


Ramnad at Madura, dated November 7, 
1934, and madein I. A. No. 275 of 1934 in 


Original Suit No. 22 of 1934. 


Mr. Raja Iyer, for the Petitioner. 

Mr. K. V. Sesha Ayyangar, for the Op- 
posite party. 

Judgment.—The question to be decided 
is, whether the learned Judge in permit- 
ting the amendment has infringed any prin- 
ciple of law or of procedure governing the 
Poth facts may be briefly stated. The suit 
was filed on a promissory note dated June 
29, 1931. Inthe list of documents filed with 
the plaint seven previdus promissory notes 
were mentioned. The dates and the 
amounts for which the notes were executed 
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were set forth and the documents themselves 
were. filed with the plaint. 

The-defendant in his written statement, 
while admitting the genuineness of the pre- 
vious notes, denied that he executed the suit 
promissory nofe. He further pleaded that 
the note on which the suit was based, being 
one payable to the plaintiff or bearer on 
demand, contravened the provisions of the 
Indian Paper Currency Act, 1923, and was, 
therefore, unenforceable. There was a fur- 
ther defence raised which related to the 
plaintiff's right to sue, but for the purpose 
of my judgment that plea is not relevant. 

The plaintiff with a view to overcome the 
difficulty raised, namely, that the suit note 
was unenforceable, applied for leave to 
amend his plaint by alleging that he based 
his claim on the original promissory note 
dated July 3], 1913 (mentioned in the list 
of dccuments already referred to), and by 
treating the subsequent notes including the 
suit note, as acknowledgments of the 
original debt. But unfortunately, among 
the noies, there was one which was executed 
after the expisy of three years from the date 
of the note, which immediately preceded it. 
Tke dates of those two notes were respec- 
tively July 17, 1928, and June 14, 19-5. 
The plaintiff was, therefore, driven to allege 
that the former note contains a promise to 
pay a time-barredt debt and applied for 
further leave to base in the alternative a 
substantive cause of action on the note of 
July 17, 1928. The lower Court allowed both 
the amendments, that is to say, it allowed the 
plaintiff first, to fall back on the original 
cause of action of 1913, and secondly, in the 
alternative, to claim relief on the basis of 
the prcmissory note of 1928. The question 
is, 28 I have said, whether the learned Judge 
in making that order has contravened any 
settled principles bearing on the subject. 

Mr. Rajah Iyer for the petitioner does not 
seriously contest the propositicn, that in a 
suit on an invalid promissory note, the 
plaintiff can be allowed to fall back upon 
his original cause of action. In this case 
the question is, which is the original 
cause of action? That the transaction of 
1913, be it the first promissory note or the 
debt evidenced by it, answers that descrip- 
tion, there can be no doubt. But if the 
doubt had become barred and in 1928 a 
fresh promise was made to pay the barred 
debt, I fail to see why it should not be 
likewise held that the suit debt had its 
origin in the fresh promise. In fact had 
there been no intervening gap, the original 
cause of action would certainly have been 
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the trunsaction of 1913; but ifby reason of 
ihe gap that intervened, the plaintiff cculd 
substantiate his assertion that there wasa 
fresh promise to pay the barred debt, that 
promise would undoubtedly be the original 
cause of acticn in respect of the suit promis- 
sory note. I am, theréfore, disposed to think 
that the lower Court did not more than 
allow the plaintiff to fall back upon the 
original cause of action. If the question is 
looked at in one way the transaction of 
1913 becomes the original cause of action if 
in another, the transaction of 1928, 


The question of fact which is of funda- 
mental importance, is, whether the promis- 
sory note of 1931 sued upon is or is not 
genuine. If it is genuine, the plaintiff's 
claim is a just one and the allowing of the 
technical plea of the defendant, however, 
valid in law, will result in that claim being 
defeated. Whether the plaintiff seeks to. 
have his original claim tried or any of the 
alternative claims introduced by way of 
amendment, he is bound to face the issue, 
whether the note sued on is genuine or not. 
That being so, it is impossible to hold that 
he applied for leave to amend his plaint 
with a view to shirk that vital question. ` 


Hard-pressed as the plaintiff is, he is . 
driven to rely upon various alternative causes 
of action, in order to get rid of a techni- 
cal plea calculated to defeat his claim 
which, as I have said is a just one. In 
such a case J think it is the duty of a Court 
not to place any kind of obstacle in the 
way of the plaintiff. 

As regards Mr. Rajah Iyer’s contention 
that on the date of the application the 
claim would be harred by limitation, I 
cannot do better than quote the following 
passage from the judgment of their Lord- 
ships of the Council in Charan Das v. 
Ameer Khan (1). 

“That there was full power to make the amend- 
ment cannot be disputed, and though such a power 
should not, as a rule, be exercised where its effect is 
to take from the defendant a legal right which has 
accrued to him by lapse of time, yet there are cases 
(see lor example Mohammad Zahoor Ali Khan v. 
Thakooranit Rutta Koer (2), where such considera- 
tions are outweighed by the special circumstances of 
the case." 

In the present case 1 am Satisfied that 
such special circumstancesexist. I may in 


(1) 48 O 110; 57 Ind. Cas. 606; 39 M L J 195; 28M L 
T149;2U PL R (PCO) 124; 18 A L J 1095; 22 Bom. 
L R 1870; 47 I A 255,13 L W 49;25C0 WN 289; 3P 
W R 1921 (PO) 

(2)11 M IA 468at p 485;6 W R P C9: 2Suth. P 
Q J 107; 2 Sar. P CJ 320; 20 ER 177, 
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this connection refer to my judgment in 
Muthammal v Gurusami Nayakan (8). 

Nor am I prepared to accede to the argu- 
ment, that the amendment that has been 
allowed, has the effect of converting the 
suit into another of a different and incon- 
sistent character. The facts of Ma Shwe 
Mya v. Maung Mo Haung (4) on which Mr. 
Rajah Iyer relies, if carefully examined, 
show that the three sites to which the 
amended pleint related, were different from 
the sites in respect of which the original 


relief was claimed. That this was a factor. 


to which their Lordships were prepared to 
attach great importance, appears from the 
following passage: 

“It is important to observe that no one of those 
numbers relates to any of the sites that were origi- 
nally allotted in respect of 1903, and that the whole 
action is deliberately founded on the alleged agree- 
ment of 1912." 

Then again their Lordships observe: 

“The real question in controversy between the 
parties in these proceedings was the existence and 
the characterof an agreement alleged to have been 
made in 1912, for the delivery of certain sites of oil 
wells specified and identified by the numbers stated 
in the plaint, which could only have been delivered 
in respect of that subsequent bargain.” 


That facts of the present case are entirely 
different. The subject-matter of the claim 
has not been changed; the money claimed 
in the original plaint, as also in each of the 
subsequent amendments, remains identical. 
I find nothing in Ma Shwe Mya v. Maung 
Mo Haung (4) to compel to me to give effect 
to Mr. Rajah Iver’s contention. 

Nor Iam prepared to regard Ramsaran 
Mandur v. Mahabir Sahu (5) as laying 
down any principle which conflicts with the 
view I am disposed to take. 

Mr. Rajah Iyer, however, says that the 
legal plea based upon the Paper Currency 
Act would be available to the defendant, 
also in regard to the amended claim, | it 
being alleged that even the promissory 
note dated July 17, 1928, contravenes the 
provisions of that Act. But that isa mat- 
ter into which I do not at present pro- 
pose to enter. I ain satisfied that the 
amendments have been properly allowed. 
If the defendant by relying upon a point 
of law can still defeat the plaintiffs claim, 
that is a matter which has to be gone 
into in the case. I think that is the lower 

(3) 67 M L J 921; 154 Ind. Cas, 707; A I R 1925 Mad. 
158; 7 RM 487. 

(4) 48 O 832; 63 Ind. Cas. 914; (1921) M W N 396; 4 
U BR(1921) 80; 30 M L T 28; 24 Bom. L R682; AIR 
1922 P O 249; 28 I A 211 (PC). 

(5) 6 Pat. 323; 100 Ind. Cas, 56; 25A L J 74; (1927) 
MWWN69;ATR1927P C18;8PLT 98 38M LT 
74,52 ML J 402; 31 0 WN 469; 25L W 635; 450 L 
J 313; 29 Bom. L R 796 (P ©). 
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Court's view and I am not prepared to 
differ from it. 

The Civil Revision Petiticn fails and is 
dismissed with costs. 

A. Appeal dismissed, 


ee ao eran ngara el 


CALCUTTA HIGH COURT 
Criminal Revision Petition No. 1267 of 


April 22, 1936 
S. N. GUBA AND BARTLEY, JJ. 
ASWINI KUMAR GUPTA—Acctszp— 
PETITIONER 
VETSUS 
EMPEROR—Opposirs PARTY, 

Penal Code (Act XLV of 1860), ss. 416, 468—Ac. 
cused appearing for examination for another candi- 
date and answering for such candidate—Held guilty 
both of forgery and cheating. 

Where an accused pretending to be a certain can~ 
didate for an examination forges answer papers pur- 
porting to be answered by such candidate, he ig 
guilty of both cheating and forgery, and the fact 
that such candidate has failed miserably in other 
papers answe.ed by himself does not affect the guilt 
of the accused. Emperor v. Srinivasan (1) dissented 
from, Queen-Empress v. Appasamt (2), Kotamraju 
Venkatrayadu v. Emperor (3) and Queen-Hmopress v, 
Soshi Bhusan (4), relied on. 


Messrs. 9. K. Sen, S. C. Talugdar and 
Ajit Kumar Dutt, for the Petitioner. 
Mr. D. N. Bhattacharjee, for the Crown. 


Order.—The petitioner Aswini Kumar 
Gupta was charged with having commit- 
ted offences under ss. 419 and 468, Indian 
Penal Code, and on conviction was sen- 
tenced by the learned 3rd Presidency Magis- 
trate of Calcutta, to rigorous imprisonment 
for six months under each of the above 
provisions of the law: the sentences run- 
ning concurrently. The charges against 
the petitioner were that he cheated the 
Registrar of the Calcutta University by 
pretending to be Samaresh Chandra 
Mukherjee, a candicate for B.A. examin- 
ation for 1935, bearing Roll Call No. 160, 
in the examination hall, and that he forged 
answer papers of the B. A. Economies, pur- 
porting to be answer papers by Samaresh 
Chandra) Mukherjee, intending that they 
shall be used for the purpose of cheating 
as aforesaid. As has been indicated al- 
ready, the conviction of the petitioner was 
under both the charges mentioned above. 
The Rule granted by this Court, on the 
application of the petitioner, was to show 
cause why the conviction and sentence 
passed on the petitioner should not be set 
aside on grounds Nos. 3, 4, 8, 17 and 29 
mentioned in the application. The first of 
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these grounds was that the facts and circum- 
stances accepted by the trial Court did not 
constitute any offence under es. 419 and 
468, Indian Penal Code, or for the matter 
of that, any section of the Indian Penal 
Code. The second ground was that the 
conviction and sentence complained of were 
bad in law, inasmuch as they were based 
upon erroneous hypothesis and assumptions 
not warranted by the legal materials on 
ihe record. The eighth ground mentioned 
in the application to this Court was that 
the necessary materials of an offence under 
s. 419, Indian Penul Code, had not been 
established, the conviction and sentences 
were accordingly illegal and liable to be set 
aside. 

The fourth of the grounds on which this 
Rule was issued was that in view of the 
findings es to the admissibility of an alleg- 
ed confession by the petitioner, the Magis- 
trate acted illegally in considering that 
evidence against the petitioner. The last 
ground related io the severily of the sen- 
tence passed on the petitioner. As the 
Rule was issued by us, it may be mentioned 
at tke oulset that of the several grounds 
referred to above, the one relating to a 
confession by the peliticner appealed to us 
most, when we decided to issue the rule 
and we felt inclined to examine the nature 
of the confession made by the accused to 
which definite reference was made by the 
trial Court in its judgment. At the hear- 
of ihe rule, no stress was laid by the 
learned Counsel appearing for the peti- 
tioner on the ground bearing upon the con- 
fession. We have ourselves examined the 
materials on the record to satisfy ourselves 
that the Magistrate’s appreciation of the 
confessional statement was correct; and 
we are unable to hold that the Magistrate, 
in the case before us, acted illegally in con- 
sidering the confession as evidence against 
the petitioner. The findings arrived at by 
the trial Court in the case before us cannot 
be challenged, and were not challenged 
before us at the hearing of the rule. The 
questions raised in support of the rule were 
those bearing upon the ground taken in 
the application to the Court that the neces- 
sary elements of an offence under s. 419, 
Indian Penal Code, had not been establish- 
ed. It was urged that it was not establish- 
ed in this case, that the Registrar of the 
Calcutta University, who was alleged to 
have been cheated, cr the University of 
Calcutta had suffered damage or harm in 
reputation, as contemplated by s. 415, 
Indian Penal Code, and conviction 
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under s. 419, Indian Penal Code, was, 
therefore, not sustainable under the law. 
In this connection, it was pressed before us, 
that the fact that the Registrar had not 
given his evidence was very significant, and 
that went to the root of the matter. 

We are entirely of a different opinion, 
so far as the effect of the non-examination 
of the Registrar as a witness for the pro- 
secution was concerned, as the findings 
arrived at by the trial Court in the case 
before us were not, and could not, be 
challenged on the materials on the record 
establishing the case for the prosecution, 
in the matter of deception as contemplated 
by .s. 415, Indian Penal Code. ‘The ques- 
tion was whether the act done by the peti- 
tioner through deception had caused damage 
or harm to the reputation of the Registrar 
or the University : and in this connection 
it was pressed before us that the deception 
practised by the petitioner could not have 
caused any damage or harm, inasmuch as 
Samaresh Chandra Mukherjee, whom the 
petitioner personated falsely, could not 
possibly have passed the B. A. examination 
he having failed miserably in the papers 
answered by himself on dates previous to 
the date on which the petitioner wrote 
answer papers purporting to be written by 
Samaresh Chandra Mukerjee. 

It is somewhat difficult to appreciate 
this argument in support of the case for 
the petitioner ; and we fail to understand 
how the act of Samaresh Chandra Mukerjee 
could be brought in to the aid of the peti- 
tioner, in the matter of falsely personat- 
ing Samaresh Chandra Mukerjee and forg- 
ing answer papers for the purpose of 
cheating. In our judgment, the only ques- 
tion that required consideration in this 
case was one to which reference has been 
made, namely, whether on the facts prov- 
ed. it was made out that harm or damage 
to the reputation of the Registrar or of 
the University had resulted, so as to sustain 
a charge under s. 419, Indian Penal Code, 
and that question must be answered in the 
affirmative, an answer directly following 
from the facts proved against the petitioners. 
On this part of the case, reference was 
made to the decision of the Madras 
High Court, on the case of Emperor v. O 
Srinivasan (1) where in the case of a person 
charged with cheating the Registrar of the 
University of Madras by passing himself 
off for another person and trying to obtain 
a duplicate of the Matriculation certificate 
of that other person, it was held that as 

(1) 25 M 726;1 Weir 481; 12 M L J 68, 
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- there was no proof of harm:or damage to the 
Registrar or to the University and no 
wrongful gain to the accused or loss to the 
University, the charge of cheating must fail. 
It is worthy of notice, however, that the 
above decision is not in consonance with 
the view taken by the Madras High Court 
in Queen-Empress v. Appasami (2) where 
in the case of a person falsely representing 
himself to be another ata University ex- 
amination, getting a hall ticket under that 
other person's name, and signing answer 
papers of questions, it was held that offence 
‘of cheating by personation as also of 
forgery had be2n committed. 

The décision in Emperor v. C. Srinivasan 
(1) was expressly disapproved by the 
Madras High Court in Kotamraju Ven- 
katrayadu v. Emperor (3), and it is also 
opposed to the decision of the Allahabad 
High Court, in Queen-Empress v. Sosht 
Bhusan (4). In the state of authorities 
indicated by the decisions, to which refer- 
ence has been made above, we have no 
hesitation in expressing agreement with the 
reasons underlying the decisions of the 
Madras High Court in Queen-Empress v, 
Appasami (2) and Kotamraju Venkatrayudu 
v. Emperor (3), and the decision of the 
Allahabad High Court in Queen-Hmpress v. 
Sosht Bhusan (4), and dissenting from the 
view taken hy the Madras High Court in 
Emperor v. C. Srinivasan (1), on which 
reliance was placed by the learned Counsel 
for the petitioner in support of the posi- 
tion that no harm or damage tothe re- 
putation of the Registrar or the University 
had resulted. In our judgment the neces- 


sary elements of an offence of cheating and - 


forgery for the purpose of cheating as con- 
templated by law, was committed by the 
petitioner, regard being had to the con- 
clusions on evidence arrived at by the 
Magistrate in the case before us. 

On the above conclusion on the ques- 
ticns submitted for our consideration in 
the case, the conviction of the petitioner 
must be affirmed ; and we direct accord- 
ingly. The sentence of rigorous imprison- 
ment for six months passed under ss. 419 
and 468, Indian Penal Code, io run con- 
currently, do not, on the facts and cir- 
cumstances of the case before us, appear 
to be severe, regard being had to the 
gravity of the offence committed as also 
to the position that the petitioner, æ b2il- 
liant alumnus of the Caleutta University 

(2) 12 M 151; 1 Weir 480. 

(3) 28 M90; 1 Weir 538 (F B). 

(4)15 A 210; A W N 1893, 96, 
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occupying the post of a lecturer of an 
important College in Calcutta took a de- 
fence which was entirely false and unworthy 
of a person of his status in society. The 
sentence is required to be deterrent as far 
as possible. The Rule is discharged, the 
conviction of the petitioner and the sen- 
tence passed on him are upheld. The 
petitioner must surrender to his bail, and 
serve out the sentence passed on him. 
D. Conviction affirmed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1273 of 1935 
May 25, 1936 
Appison AND ABDUL Rasaip, JJ. 
ISHAR DAS—PetitioNsR—APPELLANT 
versus 
BHAGWAN SINGH AND oTJERS — OBJECTORS 

—RESPONDENTS 

Sikh Gurdwaras Act (VIII of 1925), s. 16 (2)— 
Udasis— Holding Granth Sahib in reverence and re- 
citing it—Whether by themselves establish that 
Udasi institution is a Gurdwara, 

Holding the Granth Sahib in reverence and recit- 
ing it ceremoniously will not by themselves make 
the institution in dispute a Sikh Gurdwara as Udasis 
hold the Guru Granth Sahib in great reverence and 
the fact that the Granth Sahab ıs recitedin an 
Udasi institution does not make it a Sikk Gurdwara, 
This fact does not establish that the institution 
falla within any of the clauses of s. 16 (2), Sikh Gur- 
dwaras Act. Arjan Singh v. Indar Das (1) and 
Basant Das v. Hem Singh (2), relied on. 

I. C. A. from a decree of the Sikh Gurd- 
waras Tribunal, Lahore, dated May 20, 1935. 

Messrs. J.G. Sethi and BhagatSingh, for 
the Appellant. 

Mr. Charan Singh, for the Respondents. 

Abdul Rashid, J.—This appeal arises 
out of a petition presented by Ishar Das 
under s. 8, Sikh Gurdwaras Act, praying 
that the institution known as Gurdwara 
Tahli Sahib at village Pakhoki in District 
Gurdaspur be not declared to be a Sikh 
Gurdwara. The petitioner's case was that 
the institution in dispute was an Udasi 
temple founded by Baba Sri Chand, the son 
of Guru Baba Nanak, and that the objects 
of worship therein were the muris of 
Baba Sri Chand, the Gola Sahib and samadhs 
of tke petitioner's ancestors. The objectors, 
on the other hand, pleaded that Gurdwara 
Tahli Sahib was a Sikh Gurdwara founded 
by Guru Nanak, the first Sikh Guru. It 
was stated by the objectors that Guru Nanak 
retired to village Pakhoki shortly before 
his death and performed meditation under 
the tahli tree, that the sixth Sikh Gury 
also visited the place, and that it wus in the 
memory of the first Sikh Guru that the 
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institution in dispute was founded. Accord- 
ing to the objectors Guru Granth Sahib 
was the only object of worship in this 
institution, and the institution was used 
predominantly by Sikhs as a place of 
worship. The Tribunal held that the insti- 
tution known as Tahli Sahib, situate at 
village Pakhoki, was established in me- 
mory of Guru Nanak and that the institution 
was, therefore, a Sikh Gurdwara. Against 
this decision the petitioner has preferred 
an appeal to this Court. The onus of 
proving that the institution in dispute 
was a Sikh Gurdwara lay on the objectors. 
They have sought to discharge this onus 
by ‘producing three or four sanads and 
by areference to two historical books (His 
Lordship discussed the evidence and 
proceeded.) The oral. evidence produced 
by the parties in the present case is of a 
vague and inconclusive character. 

The only point satisfactorily established 
by the ora] evidence is that, in the insti- 
tution in dispute, the Granth Sahib has 
been recited for a number ofyears. It is, 
however, well-known that Udasis hold the 
Guru Granth Sahib in great reverence and 
the fact thatthe Granth Sahib is recited 
in an Udasi institution does not make it a 
Sikh Gurdwara. Reference may be made 
in this connection to certain observations 
made by a Division Bench of this Court in 
Arjan Singh v. Indar Das (1), which are to 
the following effect: Ly 

“The Udasis are in fact a monastic orderin 
their origin, and are followers of Bawa Sri Chand, 
son of the first Guru. Though they worship Samadhs, 
etc., they do reverence the Granth Sahib without 
completely renouncing Hinduism. They are often in 
charge of the village dharamsela or gurdwara, an 
institution partly religioas and partly charitable, 
their duties being to feed the poor, keep the langer 
or almshouse going, andto read the Granth or Sikh 
scriptures. In some cases, however, the Sadh and his 
Chelas constitule a monastery or college, the former 
being called the Guru or father of the chelas, and 
Mahant of the institution. Owing to their inter- 
mediate position, it is possible for Udasis to be in 
charge of aSikh Gurdwara, properly so-called, but it 
does not follow that the institutionlis a Sikh Gurdwara 
and not a true Udasi institution merely because the 
Granth Sahib is read.” f 

It was held in Basant, Das v. Hem Singh 
(2), that the Udasi order constituted a 
separate sect of schismatics distinct from 
the orthodox Sikhs, and that, whereas 
some of the ‘Singhs’ had renounced 
Hinduism, the Udasis had all remained 
‘within its pale from its beginning. It was 
further observed that the acceptance of and 

(1) 15 Lah, 247; 151 Infd. Cas. 1005: A I R 1934 Lah. 


13: 36 P L R 458: 7 R L 237. 
(2)7 Lah, 275; 94 Ind. Cas, 695; A IR 1926 Lah. 100; 


27 P L R I5, - 
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showing of reverence to the Granth Sahib 


. was in no way inconsistent with remaining 


a Hindu, that the Udasis were Hindus and 
in the wider sense of the word they were 
also Sikhs. Holding the Granth Sahib 
reverence and reciting it ceremoniously 
did not by themselves make the 
institution in dispute a Sikh Gurdwara. | 
We are, therefore, of the opinion that it has 
not been established that the inslitution in 
dispute falls within the purview of any of 
the clauses of s. 16 (2), Sikh Gurdwaras Act. 
For the reasons given above, we accept 
this appeal, set aside the order of the ' 
Tribunal, dated May 20, 1935, and declare 
that the Gurdwara Tahli Sahib Dera Baba 


Sri Chand is not a Sikh Gurdwara. The 
respondents will pay the costs of the 
appellant throughout. 

N, Appeal allowed.. 


a Kaa———>> 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1426 of 1931 
January 30, 1936 
VENKATARAMANA Rao, J. 

SOOSAI ODAYAR—PLAatntTIrr—APPELLANT 
VETSUS 
R. SWAMINATHA AIYAR--DEFENDANT— 

RESPONDENT 
Madras Estates Land Act (I of 1908), ss. 112, 189— 
Suit for declaration that plaintif is owner of both 
warams, for declaration that notice of attachment 
under s. 112 ts illegal and for injunction aguinst sale 
of popr urisdiction of Civil Court ~~ Scope of 
s . 


Section 112 of the Madras Estates Land Act, postu- 
lates an admitted relationship of landlord and tenant 
and where a person does not admit that he is a tenant 
but states that he is himself the owner of the mel- 
waram, there is no holding in respect of which an 
arrear of rent can be said to be due and there is no 
relationship of landlord and tenant, and s. 112 cannot 
apply and his only remedy is ina civil suit. 

A suit for a declaration that the plaintiff is the 
owner of both warams in certain immovable proper- 
ties and that notice of attachment caused to be issued 
by the defendant of the said property under s. 112 of 
the Estates and Act is illegal and for a 
permanent injunction restraining him from selling 
such property is not barred by s. 189 of the 
Estates Land Act. Popuri Hamayya v., Putcha 
Lakshminarayan (1), Subramania Achariar v. Gopala- 
krishna Achariar (2), Sabhanadhri Apparao v. 
Dathadu Venkaturaji (3) and Raja of Sivaganga v. 
Venkatachalam Chettiar (4), relied on. Sethu Rama 
Aiyangar v. Suppiah Pillai (5) and Rajeswara 
Sethupathi v. Muthudayana Pitiat (6), distinguish- 
ed. 


S.C. A. against the decree of the District 
Court of West Tanjore in A. S. No. 65 of 
1929 preferred against the decree of the 
Court of the District Munsif of Pattukotai in 
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Mr. G. Gopalaswami, for the Appellant. 

Messrs. M. S. Venkatarama Iyer and V. 
Natesan, for the Respondent. 

Judgment.—The question in this second 
appeal is whether the suit is barred by 
s. 189 of the Estate Land Act. The plaint- 
iff sues for a declaration that heis the cwner 
of both warams in Items Nos. 1 and 2 of 
the immovable properties mentioned in 
the plaint, that notice of attachment caused 
to be issued by the defendant cof the said 
property under s. 112 of the Estates Land 
Act is illegal and for a permanent injunc- 
tion restraining him from selling the said 
property. It was also alleged in the plaint 
that the defendant before instituting the 
proceedings under the Act had parted with 
his interest inthe land and any proceeding 
thereafter Ly him was incompetent. The 
defence is that the only remedy of the 
plaintiff was by a suit under s. 112 of the 
Act, that he did institute such a suit being 
L.A. No. 499 of 1927 on the file of the 
, Deputy Collector, Paitukota, that it was dis- 
missed as time-barred and that the present 
suit is barred by s. 189 of the Act and that 
the defendant was enlilled to institute the 
summary proceedings. Tke learned Dis- 
trict Munsif decreed the plaintiffs claim 
holding that as the defendant had sold his 
interest in the land the proceedings initiated 
by him are without jurisdiction. The 
learned District Judge reversed his decision 
on the ground that in spite of the transfer 
he can take proceedings to sell ithe holding 
of his tenant for the arrears due up to date 
of transfer and that though a person not 
entitled to the melwaram cannot take 
summary proceedings yet if he claims to be 
entitled and takes such prcceedings the 
Revenue Court would have jurisdiction to 
entertain the same and it was obligatory 
upon the defendant to institute a suit under 
s.112 and urge his objections therein and, 
therefore, he is precluded from maintain- 
ing the present suit. The plaintiff has pre- 
ferred this second appeal. 

The main point urged on his behalf is 
that the suit for a declaration that he is the 
owner of both the warams is cognisable 
by a Civil Court and the injunction is 
ancillary to the said main relief and s. 189 
of the Act is no bar to the maintenance of 
such a suit. 

It cannot be disputed that where plaintift's 
tight as owner, of land is invaded by pro- 
ceedings taken under colour of a statute 
Le is entitled to sue in a Civil Court for a 
declaration of Lis right and for an injunc- 
ijon to protect if Buch a suit was com- 
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pelent to the plaintiff before the Estates 
Land Act. Is it taken away by the Aci? 
In deciding this question two principles 
have to be kept in view. One is that 
enunciated by the Privy Council in Pupuri 


- Ramayya v. Putcha Lakshminarayan (1), 


namely, where the statements in the plaint 
sufficiently comply with the provisions cf 
O.. VII, r. 1, sub-el. (f), the terms of s. 9, 
Civil Procedure Code, lays down a general 
rule in favour of the jurisdiction of a Civil 
Court and the burden of proof is on the 
party wko maintains an esception to the 
general rule. The second is where the right 
to oust the jurisdiction is based on a statute 
it must be construed strictly and the parti- 
cular suit must be prohibited expressly or 
by necessary implication. The statute 
relied on in this case is s. 189 (1) of the 
Estates Land Act which is in these terms: 


“A Collector or other Revenue Officer specially 
authorised under this Act shall hear and determine 


.as a Revenue Court all suits and applications of the 


nature specified in Parts A and B of the Schedule and 
no Civil Court in the exercise of its original juris- 
diction shall take cognisance of any dispute or 
matter in respect of which such suil or application 
might be brought or made.” 


What the section prohibits is a suit of the 
nature specified in Sch. A of the Act. The 
suit that is relevant to the present dis- 
cussicn is a suit to contest ihe sale of a 
holding under s. 112 of the Act. The 
section postulates an admitted relationship 


‘of landlord and tenant and where a person 


does not admit that he is a tenant but 
slates that he is himself the owner of the 
melwaram, there is no holding in respect 
of which an arrear of rent can be said to . 
be due and there is no relationship of land- 
lord.and tenant, s. 112 cannot apply and 
his only remedyis in a Civil Court. It is 
only where a person says he is a ryot 
but the procedure adopted by the landlord 
is either irregular or without jurisdiction, 
s. 112 can be invoked. The fact that the 
plaintiff initiated proceedings unsuccess- 
fully in the Revenue Court is no bar to the 
mainienance of this suit. Further whether 
the melwaram belongs to the plaintiff or 
the defendant is not a matter within the 
exclusive jurisdiction of the Revenue Court 
but is one essentially for the Civil Court. 
[Vide Subramania Achariar v. Gopala- 
krishna Achariar, 34 Ind. Cas. 354 (2), 
Sabhanadhri Apparao v. Dathadu Venkata- 


(1) AIR 1934 PC 84; 148 Izd. Cas. 327; 57 M 443; 
6 RPO 117;39L W 329; 110 W N 468; (1934) M W 
N 386; (1934) A L J 402; 38 C W N 669; 67 ML J 1:59 
O Ld å34 (P ©), 

(2) 34 Ind. Cas, 354; A IR 1917 Mad, 195, 
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raji (3) and Raja of Sivaganga v. Venkata- 
chalam Chettiar (4)]. Again there is no 
degision given by the Revenue Court regard- 
ing title to the melwaram. 

The cases relied on by Mr. Venkatarama 
Tyer are distinguishable. In Sethu Rama 
Aryangar v. Suppiah Pillai (5), the relation- 
ship of landlord and tenant was not dis- 
puted. The case in Rajeswara Sethupathi 
v. Muthudayana Pillai (6) is also dis- 
tinguishable. The question in that case 
was whether the decision of a Revenue 
Court in a suit for the enforcement of a 
pattah under s. 99 of the Estates Land Act 
that the plaintiff was not entitled to demand 
a pattah is res judicata in a subsequent suit 
brought by him to obtain possession of the 
sult land. Phillips, J., observed that the 
decision on the question of the occupancy 
right of the plaintiff was not one on a mere 
incidental matter but a decision on a matter 
falling within the exclusive jurisdiction of 
the Revenue Courtin thatit is obligatory 
under s. 57 to enquire whether the party 
sued is bound to grant or accept a pattah. 
Further Phillips, J. points out the anona- 
maly which would result if the decision was 
not held to be res judicata. L am, there- 
fore, of opinion that the suit isso far as it 
seeks a declaration that the plaintiff is the 
owner of both warams in Items Nos. 1 and 2 
of the plaint-mentioned properties and a 
permanent injunction restraining the defen- 
dant from selling the same is maintain- 
able. I, therefore, reverse ihe decree of the 
learned District Judge and remand the case 
to the District Munsif’s Court of Pattukota 
for disposal inthe light of the above ob- 
servations. The plaintiff will not be entitled 
to agitate any other question in the trial 
except the question as to whether he is the 
owner of both warams. Costs will abide the 
result. 

A, Case remanded. 

(3) 43 M £59; 60 Ind. Cas, 700; (1920) M W N 639; 39 
ML J 476; 12 LW 512; 28M L T 359, 

(4) 67 M LJ 268; 152 Ind. Cas. 246; A IR 1934 Mad, 
551; 40 L W 610; 7 R M 206; (1934) M W N 951. ` 
. (5) 41 M 121; 42 Ind. Cas. 951; 33 M L J 599. 

(6) 52 M 332; 112 Ind. Cas. 406; 55 M LJ 379; 28 L 
W 527; A I R 1928 Mad, 1122. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 

Civil Appeal No. 188-43 011939 | 
November 1, 1935 i 
ALMOND, J. C. AND MIR AHMAD, A. J.C. ` 
Musammat MANOHARI —PLAINTIPR 
— APPALLANT ; 
TETSUS 
KHALIL KHAN—DEFENDANT— 
RESPONDENT 

Evidence Act (I of 1872), s. 92—Scope of—Docu- 
ment purporting to create mortgage with possession 
Evidence to show that intention was to create simple 
mortgage— Admissibility. ; 

Section 92 of the Evidence Act, forbids the admis- 
sion or consideration of evidence as to the intention 
of the parties, or to contradict the express terms of 
the document, executed between them. When the 
document purports to create a mortgage with posses- 
sion, no evidence can be considered to show that the 
intention ofthe parties was to effect a simple morb- 
gage and not a mortgage with possession. Feroze 
Shah v. Sohbat Khan i1), followed. 

S. C. A. from a decree ofthe Additional 
Judge, Peshawar, dated July 20, 1935, by 
which the decree of the Senior Sub-Judge, 
Peshawar, dated March 13, 1935,was modified, 

Mr. Seth Chela Ram, for the Appellant. 

Mr. Taj Muhammad Khan, for the Res- 
pondent. 


Almond, J.C.—In this case Musammat 
Manohari, the widow of one Manna Singh, 
sued Khalil Khan in the alternative for (a) 
possession of 39 kanals 19 marlas of land 
as inortgagee, or (b) for recovery of Rs. 1,100 
the mortgage-debt by sale of the mortgaged 
land. The trial Court refused the suit as 
far as possession wenton the ground that 
the mortgage was asimple mortgage and 
not a mortgage with possession. She was 
granted a simple money decree for Rs. 700. 
The plaintiff appealed to the District Judge 
and the learned Additional Judge, while 
refusing the prayer for possession, accepted 
the appeal tothe exient that he raised the 
money decree to Rs.1,100. The plaintiff 
has presented a fur.:her appeal to this 
Court praying for the first relief, namely, 
possession of the land. 

The land was mortgaged to the husband 
of the plaintiff by a mortgage-deed executed 
on February 8, 1922, and registered on 
February 14. Thereafter admittedly the 
defendant remained in possession of the 
land. On August 1, two documents 
were executed; one was in the form of a 
bond executed by Khalil Khan in favour of 
Manna Singh binding himsclf to pay 
lease money at the rateof Rs. 132 P. A. by 
annual instalments for the next four years; 
the other was a document executed by 


Khalil Khan in favour of one Haji Gul 
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leasing. the mortgaged land to Haji Gul 
for a period of five years. In that lease 
deed it was noted that of the five years’ lease 
money; the sum of Rs. 600 would be paid to 
Manna Singh the mortgagee. This lease: 
deed was presented for registration on 
August 2, and Manna Singn was present at 
the time of the registration. He received 
Rs. 600 from Haji Gul in the presence of the 
Sub-Registrar and signed the document in 
token of having received it. On the same 
day, namely, August 2, another docu- 
ment was executed between Manna Singh 
and Khalil to the effect that this Rs. 600 
would be applied partly in satisfaction of 
arrears of lease money due on the mortgag- 
ed land and partly in satisfaction of another 
debt, and it was further stipulated therein 
that the money due under the lease for the 
next four years from Khalil to Manna Singh 
would be paid in six-monthly instalments 
instead of annual instalments, as provided 
in the deed of August 1. 

The learned trial Judge referred to a rul- 
. ing of their Lordships of the Privy Council 
reported as Feroze Shah v. Sohbat Khan 
(1), but distinguished that case on the 
ground thatinthe present case the dispute 
was between an agricniturist and a non- 
agriculturist, and also on the ground that if 
the intention of the parties had been that 
the mortgage should be with possession, 
Manna Singh would never have allowed 
Khalil to lease theland to Haji Gul for the 
period vf five years. The lower Appellate 
Court concurred in this view. 

It appears to us that no distinction 
whatever can be made between the facts of 
the present case and the reported case 
referred to above. If is quite distinctly laid 
‘down in that ruling that s.92 of the Evi- 
dence Act forbids the admission or considera- 
tion of evidence as to the intention of the 
parties, or to contradict the express terms of 
the document, and no evidence can be con- 
sidered in the present case to show that the 
intention of the parties was to effect a simple 
mortgage and nota mortgage with posses- 
sion. Learned Counsel, however, has sought 
to get over this difficulty by suggesting that 
there was a novation of contract in writing 
in 1927 by which the terms of the mortgage- 
deed of 1922 were modified. Wemay note 
that this case was never set up at the trial. 
Moreover, even on the material before us 
we cannot hold that there has been any 


(1) ATR 1933P C178; 143 Ind. Cas. 659; Ind. Rul. 
(1931) P © 183; (1933) M W N 755; 65 M LJ 150; 38 
L W 68; (1933) A LJ 1193; 35 Bom. L R 877; 870 W 
N 993; 14 Lah. 466; 56O L J 52; 601 A 273 (P 0). 
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novation of contract. Manna Singh was 
undoubtedly aware that Khalil had let the 
land to Haji Gul. Whether he knew that it 
had been let for five years or not we cannot 
say because he was not a party to that lease. 
Nor can we infer, as has been inferred by 
the Courts below, that he consented to it or 
acquiesced in it. In fact, the circumstances 
would indicate the contrary. In the second 
document executed between him and Khalil 
on August 2, there is a distinct reference to 
lease money to be paid by Kalil to Manna 
Singh for the next four years. We are, 
therefore, unable to support the findings of 
the Courts below that the plaintiff is not 
entitled to possession of the land. We add 
that there is no question of a decree for 
possession transgressing the provisions of 
the Land Alienation Act, asthe mortgege wis 
effected before the Land Alienation Act was 
applied to the Peshawar District. 

We, therefore, accept this appeal and 
grant the plaintiff a decree for possession of 
the land in suit against the defendant. 
Plaintiff to have her costsin all Courts. 

N. Appeal allowed, 
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LAHORE HIGH COURT. 
Civil Revision No. 410 of 1936 
May 18, 1936 
TeK UHAND, J. 
KALI DAS—DECREE-HOLDER— 
PETITIONER 
versus 
PRABH DAYAL AND ANOTHER—JUDGMENT- 
DEBTOR —OPPOSITE PARTIES 

Co-operative Societies Act (IT of 1912), s. 43— 
Rules under, r. 18, cls. (a) (b)—Dispute between mem- 
bers, held to be one concerning the business of the 
Society—Award—Executtng Court s refusal to execute 
—Failure to exercise jurisdictton—Revision, if lies. 
| Where the dispute in question between three per- 
sons who were all members of a Co-operative Society 
related to a transaction which took place 
between one of them and the Society and 
the books of the Society showed that certain 
money had been borrowed by him from the Society but 
it had in reality been misappropriated by the other 
two, one of whom was the Secretary : 

Held, that this was clearly a dispute “ concerning 
the business” of a Co-operative Society between three 
of its members and, therefore, under cl. (a) of r. 18 
of the Rules under the Act any party to this dispute 
was competent to refer it to the Registrar, who, 
under cl. (b) of that Rule, had the power to nominate 
an arbitrator to settle it. An order of the executing 
Court refusing to execute an award on the dispute 
was opèn to revision as the Court failed to exercise 
the jurisdiction vested in it by law. j 

C. R: from an order pf the Senior Sub- 
Judge, Kangra, dated November 8, 1935. 

Mr. Jhanda Singh, for the Petitioner, 

Mr. L. M. Datta, for the Opposite Parties, 
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Order.-—The appellant Kali Das and the 
respondents, Prabh Dayal and his sou Saran 
Das were members of a Co-operative Society 
in the Kangra District. Saran Das was the 
Secretary of the Society. Tne books of the 
Society showed that certain sums had been 
borrowed by Kali Das which were still 
outstanding against him. Kali Das denied 
having received these sums and alleged 
that they had been misappropriated by the 
Secretary, Saran Das, and his father Prabh 
Dayal. Saran Das and Prabh Dayal denied 
. these allegations and asserted that Kali Das 
had in fact, taken the amount shown against 
him‘in the books. A dispute having thus 
arisen between Kali Das and Saran Das 
and Prabh Dayal, who all were members of 
the Society, Kali Das referred the matter to 
the Registrar under cl. (a) of r.18 of the 
Rules tramed by the Local Government 
under s. 43, Oo operative Societies Act. 
The Regisirar, acting under the provisions 
of cl. (b), appointed an arbitrator who after 
enquiry gave his award in favour of Kali 
Das, holding that both Saran Das and Prabh 
Dayal were liable to pay the amount with 
interest, to Kali Das. Against the award 
no appeal was filed tothe Registrar under 
cl. (i) of r. 18 within the time specified 
‘therein. The award, therefore, became final 
under cl. (4). 

> Kah Das then took proceedings under 
cl. (le) of the aforesaid rule to execute the 
award asa decreein the Court of the Sub- 
ordinate Judge, Third Class, Kangra. The 
Subordinate Judge dismissed the applica- 
tion for execution holding that the award 
was not enforceable as a decree as the 
dispute was not one “concerning the busi- 
ness of the Society” and consequently, the 
‘reference to arbitration was ultra vires. The 
. plaintiff appealed to the Senior Subordinate 
Judge, Dharamsala. He held that the dis- 
pute between Kali Das and Saran Das who was 
the Secretary of the Society was one ‘‘can- 
cerning the business of the Society” and, 
therefore, ihe award could be executed as 
a decree against him; but that as between 
the plaintiff and Prabh Dayal, the dispute 
was not one “concerning the business of the 
Society” and, therefore, as against him the 
award was a nullity and could not be exe- 
cuted as a decree by the Civil Court. 
Kali Das has preferred a second appeal to 
this Court. Nosecond appeal, however, lies 
as the value of the subject-matter is below 
‘Rs. 500. His Counsel admitied before me 
that this was so and prayed that the memo- 
randum of appeal be treated as a petition 
for revision and the order of the Senior Sub- 


RAGHAVENDRA V. INDUSTRIAL BANK (BOM) 


165 10 
ordinate Judge refusing to execute the 
award against Prabh Dayal set aside as the 
learned Judge had failed to exercis 
jurisdiction vested in him by law. | 
After hearing Counsel for the respondents 
I am satisfied that this contention is well- 
founded and must succeed. As already 
stated, both Kali Das and Prabh Dayal were 
members of the Society and the dispute 
related to a transaction whichis alleged to 
have taken place between Kali Das and the 
Society; the books of the Society showed 
thatthe money had been borrowed by Kali 
Das from the Society, but in reality it had 
been misappropriated by Prabh Dayal and 
his son Saran Das. ‘This was clearly a 
dispute “concerning the business” of a Co- 
operative Society between three of its 
members and, therefore, under cl. (a) of 
r. 18 any party to this dispute was compe- 
tent to reter it to the Registrar, who, under 
cl. (b) of that rule, had the power to 
nominate an arbitrator to settle it. The 
award given by the arbitrator, not having 
been appealed againstin the manner laid’ 
down by the rules, had become final, and 
Was, at the instance of one of the parties, 
execttable by the Civil Court against the | 
members who had been held liable by the 
arbitrator. The lower Courts have, there- 
fore, failed to exercise jurisdiction vested 
in them by law in declining to execute the 
award against Prabh Dayal. I accept the 
petition for revision and in moditication of 
the order of the Senior Subordinate Judge, 
direct that the award be executed against 
both respondents, Saran Das and Prabh 
Dayal. T'he petitioner will have -his costs 
from Prabh Dayal, respondent in this Court, 
and his costs in the. Courts below from 
Prabh Dayal and Saran Das. 


N. Petition accepted. 
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BOMBAY HIGH COURT 
Second Civil Appeal No. 552 of 1933 
August 7, 1935 
Bravmont, C. J. anp N. J. WADIA, J. 
RAGHAVENDRA HANMANTRAO 
BENNUR—AppgELLANT 
VETSUS me 
INDUSTRIAL BANK, GULEDGUD—~ 
RESPONDENT. 

Bombay Co-operative Societies Act (VIII of 19925), 
s. 54— Award wunder—Certificate of- Registrar— 
Darkhast proceedings within tiree years of certifi 
cate— Whether in time. 

Where anaward was made under s. 54, Bombay 
Co-operative Societies Act, and œ certificate wag 
issued by the Registrar and within three yéais from. 
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date of the certificate, darkhast proceedings were 


ed: 

Held, that the darkhast proceedings were in time 
because they were filed within thres years of the date 
of the grant of the certificate by the Registrar, It 
is doubtful whether the award even becomes a dec- 
ree of a Civil Court within the meaning of Art. 182, 
Limitation Act. 


S. O. A. from the decision of the District 
Judge, Bijapur. 


Mr. G. R. Madbhavi, fot the Appellant. 
p Mr. G. P. Murdeshwar, for the Respon- 
ent. 


Beaumont, C. J.—This is a second ap- 
peal from a decision of the District Judge 
of Bijapur and it raises a short point. In 
the year 1926 an award was made bet- 
- ween the present appellant and the respon- 
dent under s. 54, Bombay Co-operative 
Societies Act of 1925, and under that 
award the present appellant was directed 
to pay Rs. 180 and interest to the respon- 
dent. On April 22, 1931, an application 
was made to the Registrar to grant a cer- 
tificate under s. 59 (1) (a) of the Act and 
the certificate was granted on the same 
date and these darkhast proceedings were 
filed on March 12,1932. It is argued that 
the darkhastis barred by Art. 182, Limita- 
tion Act. That article limits the time for 
the execution of a decree or order of any 
Civil Court. Now it seems to me perfectly 
clear that the award of an arbitrator made 
under s. 54, Bombay Co-operative Societies 
Act, is not a decree of a Civil Court; but it 
is suggested that ithas the characteristics 
of a decree ofa Civil Court under s. 959. 
That section, so far as material, provides 
that every order passed by the Registrar 
or his nominee or arbitrators under s. 54 
shall, if not carried out, be executed on a 
certificate signed by the Registrar or by 
any Civil Court in the same manner asa 
decree of such Court. It may perhaps be 
said that when a certificate is granted by 
the Registrar, the award of the arbitrator 
should be treated as a decree of a Civil 
Court, but that does not help the appellant, 
as the darkhast proceedings were filed with- 
in three years of the date of the certificate, 
I rather doubt myself whether the award 
even becomes a decree of a Civil Court 
within the meaning of Art. 182, Limita- 
tion Act, but it is not necessary to consider 
that point. The view of the learned District 
Judge was that the darkhast proceedings 
were in time because they were filed within 
three years of the date of the grant of the 
certificate by the Rogistrar, and in my 
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opinion that decision is right. The appeal 
must, therefore, be dismissed with costs. 


N. J. Wadia, J—I agree. 
N. Appeal dismissed. 


ee 4 


| LAHORE HIGH COURT. 
Miscellaneous First Civil Appeal from Order 

No. 94 of 1936 
June 29, 1936 
DALIP SINGH, J. 

DULA SINGH—PLAINTIFF-—AFPELLANT 

VETSUS 
GHULAM MOHAMMAD AND ANOTHER 
—DEFENDANT—RESPONDENTS 

Oaths Act (X of 1873), s. 10—Ojfer to abide by 
oath—-Party offering, if can resile from it—Discre- 
tion of Court to administer oath or not—Dzscretion 
duly exercised by trial Court—Appellate Court 
should not interfere. 

A party offering to abide by an oath hasno right 
to resile from the offer, Azima Begamv. Mohamad 
Bakhih (1), Khawaj Din v. Nur (2), Sher Khan - 
Mahmud v. Syed Ali (3) and Siya Ram Dass v, 
Jagannath (4), relied on. 

The Court has a discretion to administer the oath 


- or not administer it even after the offer has been ac- 


cepted by the opposite party and when the trial 
Court has duly exercised that discretion, the Appel- 


-late Court should not interfere with that discretion, 


M. F.C. A. from the order of the District 
Judge, Gujranwala, dated January 14, 1936, 
remanding the case to the lower Court 
directing it to proceed with the case in 
the ordinary course. (The appeal was from 
the order of the Senior Subordinate Judge, 
Gujrat, dated ;March 21, 1935.) 


Mr. D. N. Aggarwal for Lala Achhru 
Ram, for the Appellant. 

Dr. Shuja-ud-Din, for the Respondents. 

Judgment.—The facts of this appeal 
are as follows :—Dula Singh appellant ins- 
tituted a suit against Ghulam Mohammad 
respondent and one Dina Nath for the dis- 
solution of partnership and rendition of ac- 
counts. A preliminary decree fixing the 
share of the parties was passed and a local 
Pleader was appointed as a Commissioner 
to go Intothe accounts. He reported that a 
sum of about Rs. 4,000 was due from Ghu- 
lam Mohammad to Dula Singh. Ghulam 
Mohammad objected to the report and while 
the objections were being enquired into 
Ghulam Mohammad made a statement that 
he would abide by the oath of Dula Singh 
taken in a certain mannerin a Gurdwara. 
Dula Singh accepted the offer and the Court 
appointed Bhagwan Singh Reader as a 
Commissioner to administer the oath to Dula 
Singh. The parties were directed to appear 
before him on the third day following the 
order, Before the day afrived on the day fot- 
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“ lowing the order Ghulam Mohammad present- 
ed an application saying that he wished to 
resile from his offer to abide by an oath on 
the ground that the offer was illegal on 
account of various reasons. The learned 
Judge declined to interfere with the order 
already passed at that stage but stated that he 
would hear the objections subsequently. The 

~ Reader reported that the oath had been 
duly taken at a Gurdwara in block No. 10 

in Sargodha. Upon this Ghulam Moham- 

mad again presented an application against 

the proceedings taken by the Reader on the 

day cf the oath. These objections were enquir- 

edinto and the parties gave their evidence. 

The learned Judge held that he was not 

satisfied that the oath had been taken inthe 

Gurdwara in No. 10 block. He held that the 

reasons advanced for holding the original 

offer illegal were not good and Ghulam 

Mohammad could not resile from his offer. 

Three witnesses were produced on the ques- 

tion as to what had happened on the day of 

the oath and the appellant Dula Singh and 

three other witnesses deposed that the oath 

had been taken in the Gurdwara in block 

No. 10 but Kishan Singh, son of Dula Singh 

a local Pleader, made a statement which ap- 

peared to show that the oath had been taken 

in a Gurdwara in block No.3. When this 
stalement was read overto him he convert- 

_ed the ‘3’ in one place into ‘10° but attwo 


_ other places No. 3 was left unchanged by 


the witness. It was on this ground that the 
Court held that it was not satisiied that it 
was proved thatthe oath had been admi- 
nistered to Dula Singh as directed by the 
Court and it, therefore, directed the Reader 
to re-administer the oath to Dula Singh in 
the Gurdwara in block No. 10. The oath 
was again taken and the Reader reported 
its due administration to Dula Singh. A dec- 
ree was accordingly passed for Rs.4,194-14-9 
with costs against Ghulam Mohammad. 
Ghulam Mohammad appealed to the learned 
District Judge and again in his grounds 
pressed the point that he was entitled to 
yesile from his offer to abide by the oath, and 
as he had done so before the oath was taken, 
the Court had no power to direct the 
Reader to administer the oath. The learned 
District Judge held thatthe party making 
the offer was mot allowed to withdraw it 
but that in the circumstances of the present 
case the Court should not have allowed the 
oath to-be administered seeing that a false 
report had been submitted to the Court ori- 
ginally on its own finding and, therefore, 
Dula Singh's dishonesty was clearly proved. 
He, therefore, accepted the appeal and re- 
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manded the case back to the Jower Court 
to dispose of it according tolaw. The ap- 
pellant has come in second appeal. 

The two grounds given by the Appel- 
late Court for accepting the appeal do not 
appear tome to be correct. So far as the 
right of the party to resile from the offer 
is concerned, it has not been seriously con- 
tested before me that the party has no such 
right. It wasso heldin Agima Begam v. 
Mohammad Bakhsh (1) and Khawaj Din v. 
Nur 65 Ind. Cas. 700 (2), as also in Sher 
Khan Mahmud v. Syed Ali (8) and Siya 
Ram Dass v. Jagannath (4). But ibis con- 
tended before me that the Court has a 
discretion to administer the oath or not ad- 
ministerit even after the offer has been ac- 
cepted by the opposite party. ‘This conten- 
tion appears to me to be correct but the 
trial Court had duly exercised that discre- 
tion and Iam wholly unable to see why the 
Appellate Court interfered with that discre- 
tion. Itis incorrect that the trial Court 
found that a false report had been made 
that the oath had been administered. The 
trial Court only found that it was not prov- 
ed that the oath had been duly adminis- 
tered. Itis incorrect that assuming that 
ihe oath was not proved to have been ad- 
ministered that the dishonesty of Dula Singh 
appellant was clearly proved. On the con- 
trary it seems to me that all that happened 
was that Kishan Singh Pleader his son 
was careless in his evidence either in the 
record actually made or in the correction 
that he subsequently made wher the record 
was read tohim. It is impossible ior me to 
believe that the father and son and the 
Reader of the Ccurt has conspired to falsely 
state that the oath was taken in the: Gur- 
dwara in No. 10 block though it was ac- 
tually taken in the Girdwara in No.3 block 
and that the Pleador who showed his care- 
lessness in his conduct was more truthful 
than his father. Nothing is shown as to 
why the oath in the Gurdwara in No. 10 
block would have been considered more 
binding by Dula Singh than an oath in the 
Gurdwara in No.3 block. It was a purely 
technical defect, if any, and the plaintiff 
was all along willing to take an oath in the 
Gurdwara in block No. 10 and actually did 
so when the Court ordered him to re-take the 
oath. 

I consider, therefore, 

(1) 63 P R 1881, 


(2) 65 Ind. Oas. 700. i 
(3) A IR 1931 Cal. 649; 132 Ind, Cas. 682; 55 0 W 


N 130; Ind. Rul. (1931) Cal. 602. 
a Caa- 719; A TR 1933 All 468; 


(4) 55A 298; 144 I 
(1993) A L J 568; Ind. Rul. (1938) All. 443, 
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that the learned 
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District Judge was wrong in interfering 
with the discretion exercised by the trial 
Court and I would accept the appeal and 
restore the decree of the trial Court with 
eosts throughout. 

N. Appeal allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civil Appeal No. 3-1 of 1936 
May 7, 1936 
MIDDLETON, J.C. AND MIR AHMAD, A. J.C. 
MOHSIN SHAH AND OTHERS —DEFENDANTS 
— APPELLANTS 


VETSUS 
Sayid FARMAN SHAH -—PLAINTIFR 

AND ANOTHER-—DEFENDANTS—RESPONDENTS 

Mussalman Wakf Validating Act (VI of 1913), s. 3 
proviso—Wakf—Absence of provision reserving ulti- 
mate benefit for religious, pious or charitable pur- 
pose--Wakf, tf valid, 

The proviso tos. 3, Mussalman Wakf Validation 
Act, makes it imperative that a provision should be 
made for the ultimate reversion of the property to 
some charity if the line becomes extinct. No doubt 
it may be done expressly or impliedly, but the ab- 
sence of such a provision makes the wakf absolute- 
ly invalid. Where, therefore, there is no provision 
in a wakf deed whereby the ultimate benefit is ex- 
pressly or impliedly reserved for the poor or for any 
other purposes recognized by the Mussalman Law 
as a religious, pious or charitable purpose of a per- 
manent character, the absence of such provision 
makes the wakf invalid. 


F. C. A. from the order of the Senior Sub- 
Judge, Peshawar, dated October 10, 1935. 

Lala Chela Ram, for the Appellants. 

Messrs. M. Abdul Latif Khan and L, 
Basheshar Nath, for the Respondents. 
t Mir Ahmad,A.J.C.—Haji Mir Akbar Shah 
died in 1927, after executing a document, 
dated August 1, 1926. In this document he 
recited the fact that he had dowered a house 
situated in Mohalla Kheshki to his wife, 
Musammat Kudrat Begam, about 30 years 
ago. He also mentioned that he had dowered 
two other houses (not now in dispute) to his 
daughters-in-law, the wives of Yaqub Shah 
and Farman Shah. He then proceeded to 
describe his remaining property which con- 
sisted of a house and a vacant site in 
Mohalla Reti and three shops, three gara- 
ges and one tonga factory outside Reti 
gate. He endowed ihe vacant site and 
the house to his three daughters, Musam- 
mat Aulia Begam, Musammat Jan Sultan 
and Musammat Anwar Sultan as wakf alal 
aulad under the Mussalman Wakf Vali- 
dating Act, Vf of 1913. As regards the three 
shops, three garages and the toaga factory 
he directed that his debts should ba paid 
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out of iis income and then all the prop- 
erly, excepting one shop, should be taken 
tc have been endowed in favour of bis 
heirs as wakf alal aulad under the above 
Act. As regards the shop he stated that 
it should be dedicated for charitable pur- 
poses (reading of the Quran and feeding 
the poor, etc.) forthe benetit of his soul. 

Musammat Kudrat Begam eventually 
sold her dowered house to Musammat Aulia 
Begam by a document dated September 14, 
1931. Yaqub Shah, one of the sons of Mir 
Akbar Shah, died in February 1931 and 
Musammat Kudrat Begam breathed her 
last in December 1934. 

On June 27,1935, the present suit was 
brought by Farman Shah, the remaining 
son of Haji Mir Akbar Shah, against the 
latter's other heirs for possession by parti- 
tion of 12-40 shares in the property des- 
cribed above, except the two houses dower- 
ed respectively to his wife andto the wife 
of Yaqub Shah. 

Musammat Aulia Begum objected that 
the house in Mohalla Kheshki was the dower- 
ed property of her mother, that it had 
been sold to her and that she alone was 
therefore entitled to it. With regard to the 
properties the defence was taken that they 
were wakf alal aulad and that the plaintiff 
could only share the income of two out 
of the three shops, garages and the tonga 
factory, the wakf in whichhe was the bene- 
ficiary, and Could not claim to have separate 
possession of his Muhammadan Law share 
in them. Musammat Aulia Begam claimed 
to have spent money onthe funeral of 
Musammat Kudrat Begam. 

The trial Judge held that the document 
executed by Haji Mir Akbar Shah had 
not been acted upon and consequently he 
proceeded to grant plaintiff a decree for 
12-40 shares as prayed for. All the defend- 
ants excepting Musammat Jan Sultan, who 
is a respondent, have appealed to this 
Court against that order. 

Learned Counsel who appeared for the 
appellants has asked that : 

(a) The house in Mohalla Keshki, dower- 
ed to Musammat Kudrat Begam 
and sold by her to Musammat Aulia 
Begam, should be excluded from 
the decree. 

(b) The vacant site and the house in 
Mohalla Reti should be declared 
to be wakf alal aulad for the 
benefit of the three daughters only. 

(c) The two shops, three garages and the 
tonga factory should be held tọ 
be endowed as wakf alal aulad 
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to the heirs of Mir.Akbar Shah, 
which means that they shall share 
the income but not partition or 

i alienate the property; 

(d) One shop should be declared to be 

l aimee for charitable purposes, 
an 

(e) the decree in favour of the plaint- 
iff should be made conditional on 
his paying his share of Musam- 
mat Kudrat Begam’s funeral ex- 
` penses. 

We will take these points seriatim. . 

Point(a)—We have no doubt whatso- 

ever that the recital in the document dated 
August 1, 1926, tothe effect that the house 
in Mohalla Kheshki was given to Musammat 
Kudrat Begam in lieu of her dower is 
correct, because the sons, i.e. Yaqub Shah 
deceased and Farman Shah plaintiff, did 
not take any steps to question that recital 
or to set aside the sale of that house by 
Musammat Kudrat Begam to Musammat 
Aulia Begam in 1981. 


Points (b), (e) and (d).—Section 3 of the 
Mussalman Wakf Validiting Act runs as 
under:— 

“Tt. shall be lawful for any person professing the 
Mussalman faith to create a wakf whichin all other 
respects isin accordance with the provisions of 
Mussalman Law, lor the following among other 
purposes: — 

(a) for the maintenance and support wholly or 
partially of his family, children or descend- 
ants, and 

(b) where the person creating a wakf is a Hanfi 
Mussalman also for his own maintenance and 
support during his life-time or for the pay- 

` ment of his debts out of the rents and profits 
ofthe property dedicated. 

Provided that the ultimate benefit isin such caseg 
. expressly or impliedly reserved for the poor or for 
any other purposes recognized by the Mussalman Law 
as a religious, pious or chritable purposes of a 
permanent character,” 

It will be observed that the proviso 
makes it imperative that a provision should 
be made for the ultimate reversion of 
the property to some charity if the line 
becomes extinct. No doubt it may be 
done expressly or impliedly, but we are 
confident that the absence of such a pro- 
vision makes the wakf absolutely invalid. 
| With regard to wakfs mentioned at (b) 
and (c), there is no such provision made 
in the document and we hold that no 
valid wakf alal aulad has been created 
of the propesties mentioned in those clauses. 
The properties, therefore, must be shared 
by tne heirsin the ordinary way. 

With respect to the shop, which was 
endowed’ under the ordinary Mussalman 
Lew of wakf, -we are of opinion that this 

; : 


t 
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portion of the document was never acted 
upon. Thereis nothing on the record to 
show thatthis shop was ever used for the 
purposes for which it was dedicated. We 
hold that this shop also is a part of the 
heritage and is to be shared by the heirs 
of Mir Akbar Shah. 

Point (e).—Chiragh Shah, son of Mu- 
sammat Aulia Begam, says that his 
mother spent Rs. 595 on the funeral of 
Musammat Kudrat Begam. It is not de- 
nied that the funeral expenses were borne 
by Ohiragh Shah, but the figureis ques- 
tioned. We areof opinion that this sum 
is not unreasonable and there is nothing 
on the record to contradict Chiragh Shah 
on this point. We hold, therefore, that 
Farman Shah is liable to pay 12-40 of this 
sum to Musammat Aulia Begam before 
he takes the property. We fix the sum 
payable by him as Rs. 180 and we have 
called upon the appellants to pay Court- 
feeon that sum which has been provided. 

Asa result of the discussion given above 
we modify the decree tothis extent that 
we exclude the house situated in Mohalla 
Kheshki from it and we make the decree for 
possession conditional on Farman Shah 
paying Rs. 180 to Musammat Aulia Begam. 
Appellants will get their costs on Rs: 1,500, 
(price of the house excluded frem the 
decree) plus Rs. 180=Rs. 1,680. 

N. Decree movified. 


Pal a amanah aana OO 


LAHORE HIGH COURT 
Civil Revision No. 700 of 1935 
February 20, 1936 
CoLDSTREAM, J. 

MANI SINGH— Drrenpant— 
PETITIONER 
VETSUS 


ANAND PARKASH—~Puaintipz AND 


OTAERS— DEFENDANTS —OPPOSITE PARTIES 

Limitation Act (IX of 1908), 8. 5—Application for 
copy made personally—Copying Department accepting 
without objection—Nor demanding deposit of fees— 
Endorsement- that certain number of days have been 
requisite for suppiy—-Presumption—Applicant, whe- 
ther entitled to benefit under s, 5. 

Where an endorsement by the Copying Agency 
which is a Government Department informs the ap- 
plicant, having accepted the application for a copy 
Without any objection and demand for the deposit of 
copying fees, that a certain number of days have 
been requisite for the supply of his copy, that number 
of days must be presumed to have been so necessary 
irrespective of thetime when copying fee has been 
paid. Thecase would be different if that endorse- 
ment showed that a demand for deposit of copying 
fee had been made and had not been complied with 
or that the applicant had been negligent in any other 
way, »Whege itis not the party but his Coungel wha 
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files the appeal and when a Counsel receives a copy 
showing thatan application was accepted on a cer- 
tain day, it isnot for him to make enquiries fromthe 
Copying Agency to discover whether that application 
was a proper one or not. Itmay be assumed that if 
the application was accepted without objection, it 
was a proper one and the applicant is entitled to de- 
duction of the time required for getting the copies 
andthe Court refusing an extension under s. 
penn Act errs inthe exercise of its jurisdic- 
ion, 


CG. R. from the decree of the Senior Sub- 
Judge, Jhang, dated April 9, 1935. 


Mr. S, L. Puri, for the Petitioner. _ 

Mr. Yashpal Gandhi for Mr. J. L. 
Kapur and Mr. J. L. Kapur, for the Opposite 
Parties, : 


_ Order.—The only question for decision 
in this caseis whether the learned Senior 
Subordinate Judge of Jhang was correct in 
deciding that the petitioner’s appealin his 
Court was barred by limitation. The judg- 
ment was delivered on May 18, 1934, and the 
petitioner applied for its copy on the 24th 
of the month. On the- nextday he was 
ordered to deposit the copying fee which he 
depcsited on the 30th on which date the 
judgment was received by the Copying 
Agency. The copy was completed on May 
3l. The appeal in the Court of the Senior 
Subordinate Judge was instituted on June 
21. Prima facie it was then barred by 
limitation but it was contended for the 
appellant that if the time requisite for 
obtaining copies was deducted; the appeal 
had been filed within time. The Copying 
Agent’s endorsement on the copy obtained 
by the petitioner for the purpose of the 
appeal does not show that any deposit was 
demanded from the petitioner when he 
made his application on May 24, 1934, nor 
does this endorsement show that any 
demand was ever made at allor that any 
delay took place in complying withit. All 
it shows is that the application was made 
on the 24th and the copy was ready for 
delivery on May 31. The learned Senior 
Subordinate Judge held that the appeal 
was barred by limitation for the reason 
that when the requisite copying fees are 
not-filed with the application, the date of the 
application must be considered to be that 
on which the fees are filed, and that the 
time spent by the Copying Agent in pre- 
paring estimate and recovering the money 
from the applicant should not be consider- 
ed tobe time requisite for obtaining the 
copies because the Copying Agent is an 
agent of the appellant and not of the 
Court. As pointed out, however, in my 
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judgment in Labhu Ram v. Bansi Dhar (1); 
the rulings laying down that the Copying 
Agent must be regarded as an agent of the 
applicant and not of the Court do not apply 
to a case where the application is made 
personally to the Copying Department of a 
district office and is accepted by that 
Department as an application in itself 
sufficient for further action by itself to be 
taken. 

“In the present case it is admitted thatthe 
application for the copy was accepted when 
it was made on May 24, without any objection 
and without any demand for the deposit of a 
copying fee. There is no doubt in my mind 
that where an endorsement by the Copying 
Agency which is a Government Depart- 
ment informs the applicant that a certain 
number of days have been requisite for the 
supply of his copy that number of days 
must be presumed to have been so neces- 
sary. The case would be different if that 
endorsement showed that a demand -for 
deposit of copying fee had been made and 
had not been complied with or that the 
applicant had been negligent in any other 
way. It was not the appellant but his 
Counsel who filed the appeal and I do not 
think that when a Counsel receives a copy 
showing that an application was accepted on 
a certain day it is for him to make enquiries 
from the Copying Agency to discover 
whether that application was a proper one 
or not. We may surely assume that if the 
application was accepted without objection, 
it was a proper one. The case appears to 
me to be one in which justice obviously 
demanded an extension of the period of 
limitation under s.5, Limitation Act, and 
the Senior Subordinate Judge erred in the 
exercise of his jurisdiction in refusing this 
extension. 

1 accept this petition and setting aside 
the order of the lower Appellate Oourt 
remand the appeal to the Senior Subordi- 
nate Judge for disposal upon its merits. 
The parties will appear before the Senior 
Subordinate Judge on Tuesday, March 10. 
There will be no order as to costs of this 


Court. T 
D. Petition accepted. 


(1) A I R1936 Lah, 120; 158 Ind. Cas. 736; 37 P L R 
510; 8 R L 296. 
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. ° BOMBAY HIGH COURT 
Civil Application No. 1161 of 1935 
. March 11, 1936 
BEAUMONT, O. J. AND RANGNEKaR, J. 
COMMISSIONER or INCOME-TAX, 
BOMBA Y—Appricant 


VETSUS 
GOPAL VAIJNATH MANOHAR—Oppongnt 
: Income Tax Act (XI of 1922), s. 66 (2)—Fees paid 
by aesessee under s. 66 (2)—Fees, if form part of 
cost of reference—Order directing Commissioner to 


pay costs—Whether covers return of fee. 


. The fee paid by the assessee unders, 66 (2), Income 
Tax Act, is part of the assessee’s costs of the refer- 
ence, and consequently an order directing the Com- 
Inissioner to pay the costs covers the return of the 
fee as being part of the out-of-pockets of the assessee. 
In cases in which the assesses is ordered to pay 
costs, the Court can, if it considers that credit 
should be given to the assessee for the fee, give the 
Commissioner his costs less Rs. 100. Commissioner 
of Income-tax, Burma v, J. I. Milne (1); referred to. 
C. A. from an order of the High Court Ori- 


ginal Side in Civil Reference No. 2 of 1935. 


. Messrs. K. Mel. Kemp and A. P. Lillie, for 
the Applicant. 

Messrs. K. S. Shavaksha, Ranchhoddas 
and Hakim, for the Opponent. 

Beaumont, C. J.—This application raises 
a short point of practice in connection with 
references under s. 66, Income Tax Act. 
That section provides under sub-s. (2) 
that in certain circumstances the assessee 
may, by application, accompanied by a fee 
of Rs. 100 or such lesser sum as may be 
prescribed, require the Commissioner to 
refer to the High Court any question of law. 
Then there is a proviso to the section, which 
specifies the cases in which the Rs. 100 
fee can be recovered. The proviso directs 
that if the Commissioner rejects the ap- 
plication on the ground that it is time- 
barred or otherwise incompetent, or if in 
exercise Of his powers under sub-s. (3) 
the Commissioner refuses to state a case. 
or if the Commissioner decides the case 
under s, 33 in revision, the assessee may 
within 30 days from the date on which 
he receives notice of the order passed by 
the Commissioner, withdraw his application 
and if he does so, the fee of Rs. 100 shall 
be refunded. Those are the only cases in 
which the fee is directed to be refunded. 
Then sub-s. (6) provides that where a refer- 
ence is made to the High Court on .the ap- 
plication of an assessee, costs are to be in 
a a of the Court. 

ow in this case a reference wag 

to the Court,.and the Court made an pare 
‘that the Commissioner should pay the 
cosis on the original side scale, that 
being the usual order made in cases in 
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which the assessee is successful. The 
assessee has included in his bill of costs the 
fee of Rs 100 paid under s. 66 (2), and the 
Taxing Master has allowed it, and the ques- 
tion on this application is whether the Taxing 
Master was right in so doing. Dealing with 
the master in the first instance under the Act 
and apart from authcrity, the position is 
that this fee isto be paid as a prelimin- 
ary tostarting the proceedings for a 
reference. The Commissioner cannot be 
put in motion to refer a point of law to the 
High Court until the fee has been paid, 
though no doubt the fee is paid before the 
reference is actually made. The fact that 
the section, whilst providing for the 
return of the fee in the event of the 
reference not being effective, makes no 
provision for the return of the fee if the 
referenceis effective and the decision of 
the Court gces against tLe Commissioner, 
seems to suggest that the legisature intend- 
ed that where the reference comes before 
the Court, the question of return of the 
fee should bein the discretion of the Court 
as part of the costs of the reference, and 
as the payment of the fee isa necessary 
incident to the obtaining of a reference 
it seems to me that under the Act it is 
legitimate to hold that this fee is part 
of the assessee's costs of the reference. 

We are told that it has not been the 
practice up to now to allow the fee, but, 
on the other hand, it is the practice to 
allow the feein other High Courts. We 
have been. referred particularly to a recent 
decision of the Rangoon High Oourt: 
Commissioner of Income-tax, Burma V. J. I. 
Milne (1), where the learned Chief Justice, 
although he rather indicates the view 
that if the matter had been free from 
authority, he would have been disposed to 
hold that this fee was not part of the 
costs of the reference, nevertheless follow- 
ed the practice of the High Courts of 
Madras, Allahabad, Patna and Lahore, and 
directed the fee to be treated as part of 
the assessee’s costs. The Advocate:General 
says that in some of the decisions of the 
other High Courts the fee has not been 
treated as part of the costs, but the Court 
has made an orderthat it be refunded. 
In my view the Court has no jurisdiction 
to order the fee as such to be refunded; 
it can only deal with the matter in rela- 
tion to costs. In my opinion, the fee 
is part of the assessee’s costs of the re- 
ference, and consequently our order 


(1). 11 R454; A IR 1934 Rang. 4; 148 Ind, Oas, 98; 
6 R Rang. 197 (S B), ; a 
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directing the Commissioner to pay the 
costs covers the return of the fee as being 
part of the out-of-pockets of the assessee. 
In cases in which the assessee is ordered to 
pay costs, the Conrt can, if it considers that 
credit should be given to the assessee for 
the fee, give the Commissioner his costs 
less Rs. 100. Application dismissed with 
costs on the original side scale. 

Rangnekar, J.—I agree. 

N. Application dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 55 of 1936 
May 26, 1936 
Acna HAIDAR, J. 
SAIN DAS—APPELLANT 
VETSUS 
TIKKA SANT SINGH—ResponpENnt 

Civil Procedure Code (Act V of 1908), 0. XXI, rr. 
58, 63, s. 60 (1) (n)—Order under O. XXI, r. 58—Con- 
clusive nature of—Appeal, if lies against it—Right of 
residence though not attachable in view of s. 60 (1) (n) 
can be dealt with by way of equitable execution ~ 
Receiver, tf can be appointed. 
` An order passed by the Court under O. XXI, r. 58, 
Civil Procedure Code, is conclusive and can only be 
challenged in a suit brought under O. I, r. 63, 
Civil Precedure Code, and no appeal is mainteinable 
against it. 

The right of maintenance enjoyed by a judgment- 
debtor in certain landed property though not attach- 
able and saleable in view of the provision of s. 60, 
sub-s. (1), cl. (nm) is still in a proper case liable to 
be dealt with by adopting the remedy of equitable 
éxecution, namely the appointment of a Receiver who 
would act under the orders and supervision of the Court 
and realise the income of the property and after defray- 
ing the incidental expenses and his own remunera- 
tion would devote the proceeds towards the satisfac- 
tion of the decretal amount. Rajindra Narain v. 
Sundara Bibi (1), relied on. 

Messrs. Mahtab Singh and Nand Lal 
Sadana, forthe Appellant, 

Messrs. Shamair Chand and Parkash 
Chandra, for the Respondents. 

Judgment.—The facts necessary for the 
determination of this appeal may be briefly 
stated as follows:-— 

Bawa Ujagar Singh Bedi and Tikka Sant 
Sihgh are related to each other as father 
and son. There were some disputes and 
differences between them and they referred 
the same to the arbitration of Nawab 
Malik Muhammad Hayat Khan Noon, 
Deputy Commissioner of Gujranwala. On 
November 9, 1927 Nawab Muhammad Hayat 
Khan delivered his award. This award is 
a lengthy document and, for the purposes 
of deciding this appeal, reference is neces- 
sary only to a few clauses in it. Besides other 
properties an area of 1,150 acres situated 
on the right bank of Parah canal was given | 
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to Tikka Sant Singh for the maintenancé 
of himself, his wife and his children. In 
addition toit Tikka Sant Singh was given 
the right of residence in the estate and 
building known as “Cosy Nook” at Murree. 
It was further provided that Tikka Sant 
Singh would not have, duriug the life-time. 
of Bawa Ujagar Singh, the right to sell or 
mortgage or otherwise transfer or charge 
the estates granted to him for the purpose 
of maintenance and residence in any way. 
The decree-holder obtained a decree 
against Tikka Sant Singh for a sum of 
Rs. 7,800. In execution of this decree the 
decree-holder proceeded to attach and sell 
“Cosy Nook” at Murree. Bawa Ujagar 
Singh filed objections on July 20, 1935, to 
the effect that he owned the properly in 
dispute and that, therefore, it was not liable 
to attachment and sale. On December 7, 
1935, Tikka Singh filed objections saying 
that, as he had no disposing power over the 


' bungalow, the same could not be attached. 


He also relied upon s. 60, sub-s. (1), cl. (7), 
Civil Procedure Code, saying that the at- 
tached house was in the nature of future 
maintenance and was immune from attach- 
ment and sale. The objections of Bawa 
Ujagar Singh were under O. XXI, r. 58, 
Civil Procedure Code. They were allowed 
by the executing Court which held that the 
house “Cosy Nook” was owned by Bawa, 
Ujagar Singh and could not be attached in 
execution of the decree. As regards the 
objection raised by Tikka Sant Singh the 
Court held that the house could not be at- 
tached in execution of the decree because 
Tikka Sant Singh had no disposing power. 
over it. On both points the decision of the 
Court was against the deceree-holder. 

The decree-holder has filed an appeal in 
which he has impleaded Ujagar Singh and 
Sant Singh as respondents. A preliminary 
objection has been taken on behalf of 
Ujagar Singh at a hearing of the appeal 
that, inasmuch as the objections of Ujagar 
Singh, dated July 20, 1935, were clearly 
under O. XXI, r. 58, Civil Procedure Code, 
and were upheld by the executing. 
Oourt, no appeal lay to this Court against 
the order of the Court below. This objec- 
tion, in my opinion, must be sustuined. The 
order passed by the Court under O. XXI, 
r. 58, Civil Procedure Code, is conclusive 
and can only be challenged in a suit 
brought under O. XXI, r. 63, Civil Proce 
dure Code. The appeal, therefore, so far 
as Ujagar Singh is concerned, is not main- 
tainable and I dismiss it with costs. So far ` 
as the appeal against Tikka Sant Singh is. 
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concerned, it may be taken that Bawa Uja- 
gar Singh is the owner of the property 
called “Cosy Nook”. Under the terms of the 
award dated November 9, 1927, Tikka 
Sant Singh was given a large area compris- 
ing 1,150 acres for the maintenance of him- 
self and his family. That area is notin 
dispute and, therefore, s. 60, sub-s. (1) 
cl. (n), Civil Procedure Code, is not infringed. 
Now, the house had been allotted to Tikka 
Sant Singh for his residence. Itis situat- 
ed at Murree which is a hill station and 
health resort. In fact, the right of resi- 
dence was in the nature of a luxury which 
was allowed to Tikka Sant Singh by his 
father, Tikka Sant Singh may not hve 
the power to transfer the house in which 
ke had only a right of residence, but I do 
not see any Jegal objection tothe decree- 
holder proceeding against the right of resi- 
dence enjoyed by Tikka Sant Singh in “Cosy 
Nook”. It is true that this cannot be put 
tosale in execution of the decree; but the 
decree-holder can ask the Court to proceed 
against the house in dispute by the process 
of equitable execution which consists of 
appointing a Receiver. 
. In a. judgment reported as Rajindra 
Narain v. Sundara Bibi (1), their Lordships 
of the Privy’ Council, while holding that 
the right of maintenance enjoyed by a judg- 
ment-debtor in certain landed property 
though not attachable and saleable in 
view of the provision of s. 60, sub-s. (1), 
cl, n`, was still in a proper case liable to be 
dealt with by adopting the remedy of equit- 
able execution, namely the appointment of 
a Receiver who would act under the orders 
and supervision of: the Court and realise 
the income of the property and after de- 
fraying the incidental expenses and his own 
remuneration would devote the proceds to- 
wards the satisfaction of the decretal 
amount. I, therefore, allow the appeal of 
the decree-holder and set aside the decree 
of. the Court below so far as Tikka Sant 
Singh is concerned, and direct that 
the Court below should appoint a Re- 
ceiver in the terms indicated above. The 
Receiver shall of course be the officer of 
the Court and it would be his duty to let the 
house “Cosy Nook” annually on rent, and after 
defraying the Municipal and other inciden- 
tal expenses likerepairs, etc., shall pay the 
balance into Oourt in satisfaction of the 
decree. The Receiver shall get remunera- 
(1) '47 A 385; AIR 1925 P O 176; 87 Ind. Cas. 295; 
52 I.A 262; 41 OL J 383; 3 Pat. L R 142; 27 Bom. L 


R 849; 23 A L J 634; 49 ML J 244; 22 L W984: LR 
ahs O 138; (1925) M W N 630; 30 OW N gig 
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tion at fine per cent.onthe income. The 
case shall go back to the Court for the 
purpose of carrying out the directions 
contained in this order. The appellant shall 
get his costs of this appeal from Tikka 
Sant Singh. 

N. Appeal allowed. 


Eea ni 


CALCUTTA HIGH COURT 
Civil Reference No. 3 of 1935 
April 29, 1936 
NASIM ALI AND EDGLEY, JJ. 
BOGRA LOAN OFFICE, LTD.—APPELLANT 
— PETITIONER . 
VETSUS 
JYOTISH CHANDRA CHANDA AND 
ANOTAER— RESPONDENTS —OpposiTse PARTIES. 

Stamp Act (TI of 1899), Sch. I, Arts. 1, 5, s.35—~ 
Simple acknowledgment by itself, whether renders 
dosument for higher duty than what is required under 
Art. 1—Addition of words indicating agreement, 
whether males tt liable to duty under Art. 5. 

Asimple acknowledgment, which takes the case out 
of the Statute of Limitation, implies a promise to pay, 
Such an implied promise by itself does not render the 
document liable to duty higher than whatis required 
under Art. (1) of Sch. I, Stamp Act. But the ad- 
dition of wordssuch as are stated in the proviso to 
that article indicating an express promise to pay 
would make the document liable to duty as an agree- 
ment ora bondor a promissory note. Where there 
are unconditional acknowledgments for saving limita- 
tion, containing the words “we are going to re-pay 
the whole debt soon,” there is an express promise to 
pay. The document, therefore, does not come under 
that Article andis liable to stampduty under Art. 5! 
Stamp Act, asit amounts toan agreement. Con- 
sequently, such adocument should not be admitted in 
evidence without the payment of duty and penalty 
under s. 35, Stamp Act. Maniram v. Seth Rupchand 


(1), referred to. l 
Messrs. Bireswar Bagchi and Subodh 


Chandra Sen, in Opposition of the Refer- 
ence. 

Order.—This is a Reference under 
s. 61, Stamp Act, by the Collector of 
Bogra, The document in question was 
admitted in evidence by the Sub-Divisional 
Munsif of Bogra exercising Small Cause 
Court powers in Small Cause Court Suit 
No. 732 of 1934, as not requiring a stamp. 
We have perused the document. It appears 
to us to be an acknowledgment by the 
debtors of their liability to their creditor 
under a promissory note for the purposes 
of saving limitation containing an express 
promise to pay. A simple acknowledg- 
ment, which takes the case out of the 
Statute of Limitation, implies a promise . 
to pay. See Maniram v. Seth Rupchand 
(1). Such an implied promise by itself 

(1) 33I A 165; 3301047;2 NL R130;4 OLI 94; 
8 Bom. L R 501;10 0 W N874;16M Ld 300;1M L 
T 199; 3 A L J 525. 
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does not render the document liable to 
duty higher than what is required under 
Art. (1) of Sch. (|), Stamp Act. But the 
addition of words such as are stated in 
the proviso that article indicating an ex- 
Press promise to pay would make the docu- 
ment liable to duty as an agreement or 
a bond or a promissory note. In the 
document before us there are wuncondi- 
tional acknowledgments for saving limita- 
tion. It also contains the words “we are 
going to repay the whole debt soon.” These 
additional words indicate an express prc- 
mise to pay. The document, therefore, 
does not come under that Art. 1. The 
promise to pay contained in the document 
does not render it liable to stamp duty as 
a promissory note or a bond. Reading the 
document asa whole it appears tous that 
the deblors expressly promised to pay the 
entire debt as the creditors agreed not to 
sue them before the expiration of the 
period of limitation. It is, however, con- 
tended by Mr. Bagchi appearing on be- 
half of the creditors that the document 
simply contained a wrilten request or offer 
and was, therefore, not an agreement with- 
in the meaning of Art. 5 of Sch. I, 
Stamp Act, as there is nothing to show 
that it was accepted in writing. Article 5 
however refers to an agreement or memor- 


andum of an agreement : 

` “The agreement is the writing by which the 
agreement is made. The memorandum of agreement 
is the record of an already completed oral agree- 
ment. It is treated as the agreement as it was 
the intention of the parties that it should be go 
treated and that it should be the only appropriate 
evidence of the agreement.” 


See Sir Dinshaw Mulla’s Commentary 
on the Stamp Act, Second Edition, 181. 
The language cf the document indicates 
that it- was the written record ofa prior 
oral agreement. The dccument, therefore, 
was liable to stamp duty under Art. 5, 
Stamp Act. We, therefore, accept the 
reference and declare that the document 
should not have been admitted in evidence 
by the Small Cause. Court Judge without 
the payment of Rs. 8-4-0 es duty and 
penally under s. 35, Stamp Act. Weim- 
pound the document. Let a copy of this 
declaration and the document be sent to the 
Collector. 


D. Reference accepted. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 616 of 1930 
April 28, 1936 
TEK CHAND, d. 
MEHR SINGH AND OTHERS— PLATINPIFFS 
-—ÅPPELLANTS 
Versus’ . 
SOHAN SINGH AND otsers—Derenpsants— 
à — RESPONDENTS 

Punjab Tenancy Act (XVI of 1887), s. 77—Suit for 
declaration that petitioners were in possession as co- 
sharers and not as tenants—Suit, whether barred 
under 3. 17 — Whether cognizable by Civil Court— 
Res judicata — Dismissal of suit in Revenue Court 
contesting notice of ejectment ~= Whether operates as 
res judicata - Abatement of appeal—Held, on facts, 
that abatement should be set aside. 

The number of parties ina case was very large 
andthe appeal had remained pending for a long 
time. The appellants were not negligent in making 
applications for substitution of legal representatives of 
the deceased respondent : 

Held, that in the peculiar circumstances of the case 
the delay in making the application should be con- 
doned and the abatement set aside, 

The petitioners in a declaration suit claimed to be 
in possession of the portion of the shamilat in their 
capacity as co-sharers in the village and they did not 
admit that they were tenants under the proprietary 


ody: 

Held, that such a suit was not barred under any 
clause of s, 77, Punjab Tenancy Act, or any other 
provision of law. It was cognizable by a Civil Court 
and the dismissal ofa suit by the plaintiff in the 
Revenue Court contesting a notice of ejectment, did 
not operate as res judicata. Cheta v. Baija (1), dis- 
tinguished, 

S.C. A. from the decree of the District 
Judge, Amritsar, dated January 3, 1930. 

Mr. V. N. Sethi, for the Appellants. 

Mr: Harnam Singh, far the Respondents. 

Judgment.—A preliminary objection ig 
taken that this appeal has abated as ap- 
plications to bring on record the legal re- 
presentatives of four respondents, namely 
Gehna Singh, Chanchal Singh, Hazura 
Singh and Lachhman Singh, were not made 
within 90 daysof their death as provided by 
lew. It appears that Gehna Singh died on 
December 27, 1932, and the application for 
substitution of his representatives wags. 
made on March 14, 1933, Chanchal Singh, 
Hazura Singh and Lachhman Singh died 
in February 1932, January 1932 and August 
1931, respectively, while a joint application 
for substitution of their legal representatives 
was made on June 15, 1932. These appli- 
cations were granted subject to just excep- 


tions by a learned Judge in Chambers. Mr. 


Harnam Singh now objects that no suffi- 
cient cause has been shown for not making 
the applications within time, or for setting 
aside the abatement. It’ will, however, be 
seen that the number of parties in this 
case is very large and the appeal has res 
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mained pending for a long time. The 
appellants cannot’ be said to have been 
negligent in making. applications for sub- 
stitution of legal representatives. I think, 
therefore, that in the peculiar circumstances 
of the case, the delay in making the 
application should be condoned and the 
abatement set.aside. The appeal ‘must, 
therefore, be decided on the merits. | 

The admitted facts are that the land in 
dispute isa part of the shamilat of taraf 
Ghelan, Mauza Gandiwind, Tehsil Taran, 
District Amritsar. It was originally in 
possession of one Guranditta. Sometime. 
in 1912-13 Guranditta abandoned his 
possession of the land, which reverted to 
the proprietary body. The plaintifs manag- 
edto get possession of the land. Their al 
legation is that they entered into possession 
ag co-sharers in the shamilat and that 
-their possession cannot be disturbed until 
partition. In 1915, however, mutation of 
this land was stanctioned in favour of 
“Guru Granth Sahib” purporting to be at 
the instance of the proprietary body. As 
to whether this was done with the consent 
of all the proprietors or of some of them 
only, is a matter on which the parties are 
at issue and as no decision has been given 
thereon, I shall say nothing about it here. 
. In 1925 the defendants acting on behalf 
of “Guru Granth Sahib" got a notice for 
ejectment issued to the plaintiffs. The 
plaintiffs brought a suit in the Revenue 
Court to contest this notice. This suit was, 
however, dismissed by the Assistant Collec 
tor on July 13, 1928. o 

On July 4, 1929, the plaintiffs brought a 
suit in the Civil Court for a declaration 
that they were in possession of this por- 
tion: of the shamilat land in their capacity 
as co-sharers inthe village, and not as ten- 
ants of “Guru Granth Sahib” -.and, there- 
fore, they were not liable to ejectment 
until partition. The defendants, who are 
the other proprietors in the village 
resisted the suit on numerous grounds, 
one of which was that it was not cogniz- 
able by a Civil Court. The trial Judge 
overruled the plea as to jurisdiction and, 
finding for the plaintifis on the merits, 
passed a decree in their favour granting 
them the declaration asked for. | 

The defendants appealed to the Dis- 
trict Judge who held that thesuit was nos 
cognizable by the Civil Court, and that 
the decision of the Revenue Court that the 
plaintiffs were liable to ejectment was 
res judicata. Accordingly he accepted the 
appeal, without going into the merits’ and 
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dismissed the plaintiffs’ suit with costs 
throughout. . l a 

The plaintifis have come in second ap- 
peal, and theonly question for decision is 
whether the suit as framed was cognizable 
by a Civil Court. There is little doubt 
that on the plaint as framed, the suit is 
clearly cognizable by a Civil Court. The 
plaintiffs do not admit that they are 
tenants under the proprietary body or 
“Guru Granth Sahib”, but they claim to 
be in .possession of this portion of the 
shamilat in their capacity as co-sharers 
in the village. Such a suit isnot barred 
under any clause of s. 77, Punjab Tenancy 
Act or any cther provision of law. In 
support of his conclusion, the learned 
District Judge has relied ona Full Bench 
decision of this Court reported in Cheta v. 
Baija (1). The learned Judge appears, 
however, to have wholly misunderstood 
thai decision. In that both parties had 
admitted that the plaintiffs were the ten- 
anis andthe defendants were the land- 
lords. The sole point in dispute was as to 
the status of the tenants, 7. e. whether they 
were occupancy tenants, as alleged by 
them, or tenants-at-will, as claimed by 
the defendants. Such a suit is obviously 
cognizable by a Revenue Court only. The 
further question raised before the Full 
Bench was astowhether after disposses- 
sion’ of ihe tenant from the tenancy under 
@ notice issued under s. 43, and dismissal 
of a suit brought by him in the Revenue 
Court under s. 45, the tenant could again 
bring asuitin the Civil Court to have 
it declared that he was an occupancy ten- 
ant. Obviously the facts of the present 
case are entirely different. Here the 
plaintiffs have never admitted their status 
as tenants. In fact this is one of the 
main questions to be decided in the suit. 
Mr. Harnam Singh who appears for the 
defendants-respondents has frankly admit- 
ted that he is unable to support the decis- 
ion of the learned District Judge on the 
question of jurisdiction. 

This being so, and the suit being clearly 
cognizable by a Civil Court, the decision of 
the Revenue Court cannot possibly operate 
as res judicata. . 

For these reasons I accept the appeal, 
set aside the judgment and decree of the 
learned Distr ct Judge and remand the 
case to him under O. XLI, r. 23, Civil 
Procedure Code, for decision of the remain- 
ing points raised in the appeal before him 


(1) A IR 1927 Lah. 452; 105 Ind. Cas, 507;9 Lah 
38 (F B). 
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Court-fee on this appeal will be refunded; 
other costs will be costs in the cause. 
D. Appeal accepted. 


OUDH CHIEF COURT 
First Civil Appeal No. 5 of 1934 
September 23, 1936 
Nanavotty AND ZIA-UL-HASAN, JJ. 
ABDUL SUBHAN KHAN alias 
KHALILUR RAHMAN KHAN—PLAINT I FP 
~~APPELLANT 
VETSUS 


NUSRAT ALI KHAN AND oraeRs— 


DEFEN DANTS— RESPONDENTS 

Evidence Act (I of 1872), ss, 32 (5), 78-—-Statement by 
plaintiff's father as witness in previous litigation 
regarding approximate age of plaintiff—Admissibili- 
ty—Court, if can compare disputed signatures with 
those admitted—Specific Relief Act (I of 1877), ss. 39, 
41—Discretion of Court ingiving compensation— 
Power to’restore benefit derived by minor—Minor, 
whether also must pay interest on loan borrowed— 
Inability, whether ex contractu, 

A statement made by the plaintiff's father as a 
witness ina previous proceedings, regarding the 
age of the plaintiff is admissible in evidence under 
8 32 (5), Evidence Act, on the ground that the time 
of one’s birth relates to the commencement of one’s 
relationship by blood and a statement of one’s age 
made by a deceased person having special means of 
knowledge relates to the existence of such relation- 
ship within the meaning s. 32, cl. 5 ofthe Evidence 
Act. Consequently, if a statement asto the exact 
date of birthis admissible under s. 32, cl. 5 of the 
Evidence Act, there is no reason why astatement as 
to the approximate date of birth should not be so 
adm‘ssible. Mohammad Syedol Arifin v. Yeoh Oot 
Gark (1), relied on. [p. 525, col. 2.] 

Section 73 of the Evidence Act, clearly authorises 
Courts to comparethe disputed signature or writing 
of a person with signatures and writings which have 
been admitted or proved to the satisfaction of the 
Court to havebeen made or written by that per- 
son. [p. 526, col, 1.] 

Section 41 of the Specific Relief Act gives the 
Court power to award compensation in cases in 
which justice requires it and therefore this discre- 
tion must be exercised in every case according to 
the circumstances of that case. It is no doubt true 


that ss. 39 and 41 relate to those cases only in which . 


the minor isthe plaintiff; but that does not affect 
the question of the jurisdiction of the Oourts to grant 
equitable relief, either by way of restitution of the 
property in specie or by refund of the money, with 
or without interest. Of course whether compensa- 
tion is to be granted at all, and if so, to what extent 
and in what form, are matters tobe determined by 
the Court in each particular case according to its 
peculiar facts and circumstances. But it does not 
seem to be open to doubt that the Courts in this 
Country possess the power to compel the fraudu- 
lent minor to restore the benefit derived by him from 
a void contract Mohori Bibee v. Dharmodas Ghose 
(10), relied on. [p. 529, cols. 1 & 2.] 

[Case-law considered. ] 

The liability ofa minor under s. 41 ofthe Specific 
Relief Act, arises not ex contractu but on equitable 
considerations and the creditor could not therefore 
inany eventclaim interest on the loan because the 
ljability to pay interest 
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Stipulations of the contract. Manmatha Kumar Saha 
v. Bechonge Loan Co.,Ltd. (18), relied on, |. 

Held, that in view of all the circumstances Justice 
undoubtedly required that the plaintiff should re- 
fund the money received by him as consideration for 
the mortgage in question though it was executed by 
him when he wasa minor, and it could not be con- 
tended that because the money was spent by the 
plaintiff, no restitution could be ordered. [p. 529, 
col. L] 


F.C. A. against an order of the Sub- 


. Judge, Bara Banki, dated September 9, 


1933. l l 

Messrs. M. Wasim, Moozzam Ali and Ali 
Hasan, for the Appellants. 

Messrs. G. Hasan, I. Hasan and Akhtar 
Husain, for the Respondents. o 

Judgment.—On May 4, 1929, the plaintif- 
appellant Khalilur Rahman, altas Abdus 
Subhan, alias Sabhu, executed a deed of 
mortgage (Ex. D-1) in favour of Ghayasud- 
din Ashraf respondent No. 2 and Abu Said 
respondent No. 3 for a sum of Rs. 11,500. 
The consideration for the mortgage con- 
sisted of the following items :— 

1, Set off against promissory note dated 
February 9, 1929, in favour of respondent 
No. 2, Rs. 2,000. 

9, Set off against promissory note dated 
February 18, 1929, in favour of respondent 
No. 2, Rs. 1,000. | 

3, Set off against promissory note dated 
February 28, 1929, in favour of respondent 
No. 2, Rs. 1,000. | 

4. Set off against promissory note dated 
March 5, 1929, in favour of respondent 
No. 2, Rs. 1,000. | 

5. Set off against promissory note dated 
March 20, 1929, in favour of respondent 
No. 2, Rs. 500. l 

6. Set off against promissory note dated 
April 3, 1929, in favour of respondent No. 2, 
Rs. 650. | 

7. Set off against promissory note dated 
April 11, 1929, in favour of respondent 
No. 2, Rs. 600. l 

8. Set off against promissory note dated 
March 4, 1929, in favour of respondent 
No.3, Rs. 2,390. 

9. Set off against promissory note dated 
March 19, 1929, in favour of respondent 
No. 3, Rs. 1,000. | 

10. Set off against promissory note dated 
March 31, 1929, in favour of respondent 
No. 3, Rs. 500. 

11. Set off against promissory note dated 
April 3, 1929, in favour of respondent 
No. 3; Rs. 350. 

12, Paid to the executant in cash before 
the Sub-Registrar Rs.°600. 

The manner in which respondents 
Nos, 2 and 3 are related to the plaintiff- 
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appellant will appear from the following pedigree :— 
UMMAID ALI 
JM | | 
Tarab Ali, Bahadur Ali, Ghulam Imam, 
l | 
Abbas Ali, Bagar Ali, Nabi Bakhsh, 
Abdur Rahman Riyasat Ali, Raunag Ali, 
==[ntizamunnissa, 


Nusrat Ali, defendant 
No. 1, 





= = ™ — 





| 
Khalilur Rahman Habibur Rahman. 


alias Abdus Subban, 
plaintiff. 





j 
Amina Khatun. 





Nee aaa Arga a ga ra g a e o r y 


| 
Abdus Salam., 


| 
Muhammad Ali. Rashidunnissa, 


| 
Faridunnissa= 
Mukhtar Ahmad, Vakil, 


Ghayasuddin, d 


defendant No. 2; 


The plaintiff says that he was born on 
May 24, 191], so that he was a minor on 
the date on which he executed the mort- 
gacge-deed (Ex. B-1) in favour of respond- 
ents Nos.2 and 3. It may be mentioned 
that before the execution of the mortgage- 
deed in question, the plaintiff had execut- 
ed a deed of waqf alalaulad (Ex. B-22) on 
April 2, 1929, in respect of the Bara Banki 
properties and that two days after the 
execution of the mortgage-deed in question 
he executed another deed of waqf (Ex. B-21) 
in respect of the Sitapur properties. The 
plaintiff's case is that advantage was taken 
of his youth and inexperience by Ghyas- 
uddin, respondent No. 2, and Muhammad 
Ali Khan (shown in the pedigree) who 
prevailed upon him to take into his service 
one Qayamuddin as his mukhtar and 
that these three persons formed a clique for 
the purpose of leading him into evil ways. 
His mother, alarmed at the extravagant 
life ihat he was leading, applied to the 
Deputy Commissioner for the family prop- 
erty being taken under the management 
of the Court of Wards. This naturally 
was notliked by the plaintiff and he 
threatened to commit suicide if his mother 
got the property taken over by the Court 
of Wards. His mother, therefore, withdrew 
her application but persuaded the plaintiff 
to execute the first deed of waqf referred 
to. When his mother came to know that 
the deed of wagf did not embrace all the 


family property, she asked the plaintiff. 


and prevailed upon him to execute the 
second deed of wagf in respect of the 


Sister, 
Abu Said, 


remaining properiy. The plaintiff say 

that the promissory notes against which 
the consideration for the mortgage in ques- 
tion was set off, were executed by him 
fictitiously and without consideration at 
the instance of respondent No. 2 and Muham- 
mad Ali Khan who made him believe that. 
the waqf would be frustrated by his execut- 
ing those. promissory notes and others in 
favour of some of their friends. He stated 
that all the promissory notes and the deed- 
of mortgage in question were executed by 
him owing to the fraud and undue influence 
of the respondents while he was a minor 
and that, therefore, the mortgage is not: 
binding on him. On these allegations the: 
plaintiff prayed for a declaration that the 
mortgage-deed referred to above is void- 
and invalid and not binding on him. It: 
may be noted that one of the 
defendants to the suit was Nusrat 
Ali, respondent No.1, in whose favour the. 
plaintiff had executed a promissory note 
for Rs. 4,000 and Nusrat Ali was also said’ 
to have beenin league with Ghyasuddin 
and Muhammad Ali Khan against the. 
plaintiff and the plaintiff asked for a 
declaratory relief about Nusrat Ali's promis- 
sory note also. 

The trial Court, the learned Civil Judge. 
of Bara Banki, decreed the plaintiff's suit 
so far asit related to the promissory note 
in favour of Nusrat Ali and the latter 
has submitted to the lower Court's decree. 
so that we are no longer concerned with: 
the promissory note in favour of Nusrat. 
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The respondents Nos. 2 and 3 denied that 
the plaintiff was a minor when he executed 
the promissory notes and the deed of mort- 

‘gage in question in their favour and alse 
denied that they were executed without 
consideration or owing to any fraud or 
undue influence on their part. Their 
allegation was that the plaintiff was born 
“in 1909. The learned trial Judge held 
that the correct date of ths plaintiff's birth 
was May 24, 1911, as alleged by him, and 


that he wasa minor at the time of the. 


execution of the mortgage-deed in ques- 
tion. He, however, found that the promis- 
Sory notes and the mortgage-deed were 
not executed by the plaintiff without con- 
sideration and acting under s. 41 of the 
‘Specific Relief Act, decreed the plaintiff's 
suit but ordered that the principal amount 
of Rs. 11,500 will be recoverable by res- 
pondents Nos. 2 and 3 from the plaintiff's 
property. As regards costs he ordered each 
party to bear its own cosis. 

The plaintiff brings this appeal in which 
-he challenges the lower Courts finding 
that the mortgage-deed in question was not 
without consideration and also urges that 
the mortgage-deed having been executed 
by him during his minority no decree for 
recovery of money should have been passed 
against him. The defendant-respondent 
No. 2 ‘has filed a cross-objection against the 
lower Courts finding with regard to the 
‘plaintiff's minority. He also urges that the 
Court below was wrong ia not awarding 
interest and costs to the defendants. 

From the appeal and the cross-objec- 
tion the following questions arise before us: 

l. Was the plaintiff a minor on the 
date of the execution of the mortgage-deed 
(Ex. B-1)? 

2, Was the deed of mortgage in question 
ae by the plaintiff without considera- 
tion 

3. If he was a minor on the said date 
should he be made to make any com- 
pensation to the defendants-respondents 
under s. 41 of the Specific Relief Act ? 

4. Shouldinterest be allowed on the mort+ 
gage if it was for consideration? 

5. Arethe defendants-respondents entitled 
to their costs? 

We take up the first question, namely, 
whether the plaintiff was a minoron the 
date on .which he executed the mortgage- 
deed (Ex. B-1). The plaintiff relies in 
support of his case on documentary as 
well as oral evidence. . 

Exhibit 10 (page 14 of part III of the paper 
book).is a copy of a statement.made by 
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the plaintiff's father Abdul Rahman in 
1915 as a witness in a case pending in the 
Court of the Subordinate Judge of Mohan- 
lelganj. This statement was recorded on 
March 13, 1915, and at page 32 of the 
paper book Abdul Rahman is reported to 
have said: 

“I have only two children, one of whom is in his 
fourth year of age and the other seven or eight 
months old.” 

It is said that the child who is said to 
have been in his fourth year was the 
present plaintiff and though the statement 
does not give the exact date of the plaint- 


iff's birth, it undoubtedly rebuts the defend- 


ants’ allegation that the plaintiff was born 
in 1909. It was contended on behalf of 
the respondents that this statement does 
not come under the purview of s. 32 (5) of 
the Indian Evidence Act as it does not 
relate to the existence of any relationship 
and is not, therefore, admissible in evi~- 
dence, but in Muhammad Syedol Ariffin v. 
Yeoh Ooi Gark L. R. 43 I. A. 256 (1), their 
Lordships of the Privy Council held a 
similar statement to he admissible in evi- 
dence on the ground that the time of one's 
birth relates to the commencement of one’s 
relationship by blood and that a statement 
of one’s age made by a deceased person 
having special means of knowledge relates 
to the existence of such relationship within 
the meaning of s. 32, cl. 5 of the Evidence 
Act. It was sought to distinguish the case 


of Muhammad Syedol Arfin v. Yeok Oot 


Gark, L. R. 431. A. 256 (1), from the present 
one on the ground that while in that 
case the deceased had stated the 
exact date of birth, in the present 
case Abdnl Rahman did not do so but 
only stated that his first born son was in 
his fourth year of age. We do not think 
that this makes any difference as to the 
reason on which the decision of their Lord- 
ships of the Judicial Committee was 
based. Ifa statement as to the exact date 
of birth is admissible under s. 32, cl. 5 of 
the Evidence Act, we see no reason why a 
statement as to the approximate date of 
birth should not be so admissible. 

The next document (Ex. 11) is an entry 
relating to the date of the plaintiff's birth 
contained in an almanac for 191]. In 
this almanac against the date May 24, 
1911, which was a Wednesday, it is stated 
that Abdul Subhan was born in the night 


-and this entry is stated to be in the hand- 


writing of the plaintiff's father Abdul 
(1) 43 I A 256; 39 Ind. Cas. 401; 21 C WN 257: 


(1917) M.W N 162}-19 Bom. L-R 157; (1916) 2 A O 575; 
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Rahman. If this entry is proved to bein 
the handwriting of Abdul Rahman, it 
furnishes very strong proof of the case 
for the plaintiff. Three witnesses namely, 
P. W. No. 2 Karimuddin, P. W. No. 4 Shahid 
Husain and P. W. No.5 Zahid Husain swear 
to this entry being in the handwriting of 
Abdul Rahman and the learned Civil Judge 
has accepted their evidence after a compari- 
son of the alleged handwriting of Abdul 
Rahman with Exs.16to 18 and 41 to 43. 
These Exhibits have also been proved to be 


in the handwriting of Abdul Rahman by ` 


the plaintiff's witness and Exs. 16, 41, 42 
and 43 are also admitted by the defendants’ 
own witness Jawwad Ali to be in Abdul 
Rahman's own handwriting. We have also 
compared the entry Ex. 1] with Exs. 16 and 
4] to 43 and aréin full agreement with tke 
Court below that they all appear to bein 
the handwriting of the same person. It 
was said that the Court below was wrong in 
relying upon its own comparison of the 
handwriting unaided by expert evidence or 
Counsel's argument and reliance was placed 
on the case of Latafat Husain v. Onkar Mal, 
11 O. W. N. 1589 (2), but the facts of that 
case were totally different, In that case a 
document which had not been proved and 
was not part of the record was made use of 
for the purpose of comparing handwriting. 
Section 73 of the Indian Evidence Act 
clearly authorises Courts to compare the 
disputed signature or writing of a person 
with signatures and writings which have 
been admitted or proved to the satisfaction 
‘of the Court to have been made or written 
by that person. In the present case though 
the defendants did not admit that Exs. 16, 
41,42 and 43 arein the handwriting of 
Abdul Rahman, we consider it to be 
satisfactorily proved by the evidence of the 
plaintiff's witnesses and of the defendanis 
‘own witness, Jawwad Ali that they are in 
Abdul Rahman’s handwriting. As said 
above on comparison of Hx. 11 with Exs. 16 
and 41 to 43, we are perfectly convinced 
that Ex. 11 is in Abdul Rahman's hand- 
writing. 

Exhibit 12 is another memorandum on a 
‘flyleaf of a bound volume of the Persian 
Book “Gulistan” which gives the dates of 


birth of all the children of Abdul 
Rahman. The Court below was in 
doubt whether this memorandum was 


also in the handwriting of Abdul 
Rahman but the plaintiff's witnesses de- 
posed about this Exhibit also being in the 


(2)110 W N 1589; 152 Ind. Cas. 1042; A I R1935 
Oudh 41; 7 R O 273, 
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handwriting of Abdul Rahman and in our 
opinion this writing also tallies with Exs. 16, 
41,42 and 43 and thereis no reason why 
this piece of evidence should be discarded. 

The fourth document Ex. 13, is another 
entry similar to Ex.11 butit relatesto the 
birth of the plaintiff's sister Amina and is 
made against the date September 13, in an 
almanac of 1907. Itis relevant only in so 
far as it shows that Abdul Rahman was in 
the habit of making memoranda about his 
children’s births and also for the compari- 
son of his handwriting. 

The next important document in this 
connection is Ex. 14 (page 61, part III). It 
is a copy of an application dated May 1, 
1928, (referred to above) made by the 
plaintiffs mother Musammat Intizamun- 
nissa tothe Deputy Commissioner of Bara 
Banki asking him that the property left by 
her husband be taken under the manage- 
ment of the Court of Wards. In para. 7 


of this application it is clearly stated that: 

“The minor sons of the late H. Abdul Rahman 
were born on May 24,1911, and in the year 1914 res- 
pectively and are now of the age of sixteen years and 
thirteen years”, 


We consider this piece of evidence of 
special importance as this application was 
made at atime when no dispute had arisen 
as to the plaintiff's age and when the plaint- 
iff had not even begun borrowing money. 
The evidence of the plaintifi’s mother 
Intizamunnissa P. W. No.8 and Zahid 
Husain P. W. No. 5 shows that the plaint- 
iff's age was given in this application from 
Exs. 11 and 13 and we believe them on this 
point. 

The above documentary evidence is 
supplemented by the oral evidence of 
P. W. No, 4 Shahid Husain, P. W. No. 6, 
Amiruddin, P. W. No. 7 Zainulabdin and 
P. W. No. 8 Musammat Intizamunnissa, the 
plaintiff's mother. There is also the state- 
ment of the plaintif himself but his evi- 
dence on the point is not of much import- 
ance seeing that nobody can know the exact 
date of his own birth. ; 

The defendants have also produced oral 
and documentary evidence to rebut the 
case of the plaintiff. 

(Their Lordships after reviewing the 
documentary evidence proceeded}. 

Weare of opinion that this evidence so 
far from proving the defendants’ case that 
the plaintiff was born in 1909 does not 
even rebut the reliable and satisfactory 
evidence produced by the plaintiff about the 
date of his birth The defendants have 
produced witnesses (D, .W. No. 2 Mubam; 
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mod Mohsin, D. W. No.6 Jawwad Ali and 
D. W. No. 1 Abdus Salam) who state that 
the plaintif was born in 1909 but we agree 
with the learned Judge of the Court below 
in rejecting their evidence as it is rebutted 
by the strong documentary evidence pro- 
duced by the plaintiff. 

We, therefore, hold in concurrence with 
the Court below that the plaintiff was born 
on May 24, 1911, and was, therefore, a 
minor on May 4, 1929, when he executed the 
mortgage deed in question. 

We now come to the question whether the 
mortgage-deed was executed by the plaintiff 
without consideration. On this point also 
we agree with the finding of the lower Court 
that the plaintiff has not succeeded in prov- 
ing that the deed was without consideration. 
We have already staied that out of the con- 
sideration for the mortgage in question a 
sum of Rs. 600 was paid to the plaintiff in 
cash before the Sub-Registrar and that the 
rest of the consideration was set off against 
seven promissory notes in favour of respon- 
dent No. 2 and four promissory notes in 
favour of respondent No. 3. The plaintifi 
has entirely failed to prove his allegation 
that the money paid to him before the Sub- 
Registrar was subsequently returned by him 
to respondents Nos. 2 and 3 and the evi- 
dence produced by the defendants satisfies 
us that promissory notes were executed by 
the plaintiff for consideration. 

We take up the evidence about each of 
the promissory notes in question. 

(After consideration of the evidence their 
Lordships continued.) 

After taking all the evidence and the 
circumstances of the case into consideration 
-we agree with the lower Court in holding 
that the mortgage-deed in question was not 
executed by the plaintiff without considera- 
tion. 

Here we may mention that great 
stress was laid by the learned Counsel for 
the appellant on certain letters (Exs. 1 to 9, 
19, 21 to 26 and 32 to 34) scme of which 
passed between Ghyasuddin, respondent 
No. 2, and the plaintiff, others between 
Ghyasuddin and Muhammed Ali W. (?) W. 
No. 13, some others between Muhammad Ali 
and Qayamuddin and one or two between 
Qayamuddin and the plaintiff. All that the 
letters between Ghyasuddin and the plaintiff 
show is that they were on intimate terms 
of friendship and that as young men they 
loved: to hear singing ard associated very 
often for that purpose. The letters between 
Ghyasuddin and Muhammad Ali and 
Muhammad Ali and Qayamuddin are not 
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very intelligible but taken as a whole the 
letters do not, in our opinion, bear out the 
plaintiff's allegation that there was an 
unholy alliance’ between Ghyasuddin, 
Muhammad Ali and Qayamuddin to rob the 
plaintiff. On the otherhand we find from 
the evidence of the plainiifi’s own mother 
that she used to consult Muhammad Ali 
about her family affairs and that it was 
Muhammad Ali who not only suggested but 
induced the plaintiff to make a wayf of his 
property. In any case these letters have no 
bearing on the question whether the mort- 
gage-deed in question was executed for 
consideration or without it. 

We now take up the main legal question 
in the case, namely, whether the plaintiff 
though a minor at the time of the execution 
of the mortgage-deed, should be made to 
make any compensation to the defendants~ 
respondents. The law on the point has 
been thoroughly discussed before us by 
learned Counsel and a number of author- 
ities have been cited on both sides. The 
learned Counsel for the appellant relies on 
the following cases : 

Harimohan v. Dula Miya, I. L, R. 61 Cal. 
1075 (3), Huri alias Alim Khatun v. Roshan 
Khudabuz, 71 Ind. Cas. 161 (4), Gulab 
Chand v. Chunnilal, 122 Ind. Cas. 266 (5), 
Gurushiddaswami v. Purawa Kom Dundaya 
Narendra, I. L. R.44 Bom. 175 (6), Puli 
Bibi v. Khokai Mondal, I. L. R. 55 Cal. 712 
(7), Saradaprasad Das v. Binaya Krishna 
Datta, I. L. R. 58 Cal. 224 (8), Sadiq Ali 
Khan y. Jai Kishore, 5 O. W. N. 547 (9), 
Mohori Bibi v. Dharmodas Ghose, L. R. 30 
I. A. 114 (10), Muhammad Syedol Arifin v. 
Yeoh Ooi Gark, L. R. 43 I. A. 256 (1), 
Thurston v Nottingham Permanent Benefit 
Building Society, (1902) 1 Ch. D. 1 (11) and 
R. Leslie, Limited v. Sheill, (1914) 3 K. B. 
607 (12). 

Before discussing the law on the point 

(3) 61 C 1075; 155 Ind. Cas, 1017; AIR 1935 Cal 


198; 7 R O 659. 
(4) 71 Ind. Cas. 161; A I R 1923 Sind 5; 16S LR, 
112 


(5) 122 Ind. Cas. 266; A IR 1929 Nag. 156-95 N L 
R 85; Ind. Rul. (1930) Nag. 138. 
(6) 44 B 175; 55 Ind. Cas, 271; 22 Bom. L R 49, 
a 55 © 712; 111 Ind. Cas. 349; AT R 1928 Cal, 


7. 

(8) 58 C 224; 132 Ind. Cas, 84; AI R 1931 Cal, 393: 
Ind. Rul. (1931) Cal. 516. ' 

(9) 5 O W N 547; 109 Ind. Cas. 887; A IR 1928 P C 
152; 47 O L J 628; 26A L J 685; 32 O W N 874; 28 L 
W 17; 55 M L J 88; 30 Bom, L R 1346 (P 0), 

(10) 30 I A 114; 30 C 539; 5 Bom. L R42; 70 wy 
441; 8 Sar. 574 (PO). 

(11) (1902) 1 Ch. 1; 71 L J Ch. 83; 50 W R 179: 66 I, 
Tay KOH 3K B60? 8LIK Bil | 

) 4) ; 83 L 145; 30 T 

460; 8 B J 453; 111 L T 106, een 
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it ıs necessary to mention that according to 
the defendants-respondents’ case they 
advanced money to the plaintiff on his 
representing to them that he had been 
declared major by Court and that his name 
had been recorded in the khewat as such. 
‘Both the defendants allege that the plaintiff 
showed them copies of his applications to 
the Revenue Court and the orders thereon 
(Exs. B-6 to B-11 referred to above) in 
proof of his majority and that it was on the 
strength of his representations and these 
-documents that they advanced money to 
him. This allegation is proved by the 
evidence of D. W. No. 9 Zakiuddin, D. W. 
No. 10 Anwar Ali and D. W. No. 14 Muham- 
mad Ahmad Khan. These witnesses have 
been believed by the Court below and we 
also see no reason why they should not be 
-believed. 

It was sought to bring the case within the 
ambit of the remark of their Lordships of 
the Judicial Committee in the case of Mohori 
Bibi v. Dkarmodas Ghose, L. R. 30 I. A. 
114 (10), that a false representation made 
to a person who knows it to be false is 
not such a fraud as to take away the 
privilege of infancy and it was argued that 
the defendants being relations of the plaint- 
iff must themselves have known the real 
age of the plaintiff. In our opinion, how- 
ever, the relationship between them and 
the plaintiff as shown by the pedigree given 
above is not so close as to justify our con- 
cluding that the defendants must have 
known the actual date of the plaintiff's 
birth and this argument falls to the ground 
when we consider that the plaintiff was a 
minor by only twenty days at the time of 
the execution of the mortgage deed in ques- 
tion. 

Reliance was also placed on the fact that 
both Ghyasuddin and Abn Said stated that 
they knew the plaintiff to be a major ab the 
time of advancing money to him but the 
word ‘knew’ does not, to our mind, convey 
the exact idea of what the said defendants 
must have stated before the Court below. 
They gave their evidence in the verna- 
cular and the expression used by them 
must have been janta tha. Now the 


English word ‘know’ is not co-extensive ` 


with the Urdu word ‘Janna, The latter is 
very often used not only for what one knows 
but also for what one believes or even 
thinks. It would not, therefore, be fair in 
our opinion to pin the defendants down to 
this statement and to hold that they must 
have known the exact age of the plaintiff. 
We, therefore, find that-the plaintiff did 
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represent himself to be a major to the 
defendants-respondents. 

Turning now to the cases relied on by the 
learned Counsel forthe appellant, we find 
that none cf them is strictly applicable to ~ 
the case beforeus. In Hari Mohan v. Dulu 
Miya, I. L. R. 61 Cal. 1075 (3), there was na 
fraud or mis-representation, and moreover, 
ihe suit was brought by the creditor and 
not by the minor himself. Similarly no 
fraud was set up or found in the cases of 
Huri alias Alim Khetun v. Roshan Khuda- ` 
bux, 71 Ind. Cas. 151 (4), Gurushiddaswami 
v. Parawa Kom Dundaya Narendra, I. L. R. 
44 Bom. 175 (6) and Fuli Bibi v. Khokai 
Mondal, I. L. R. 55 Cal. 712 (7). In Ghulab 
Chand v. Chunnilal, 122 Ind. Oas. 266 (5), 
which is a case of the Nagpur Judicial 
Commissioner’s Court, also the suit was 
brought by the creditor. The case was 
decided by a Single Judge and on the facts 
found it was held that there was no equily 
in favour of the creditor. Saradaprasad 
Das v. Binaya Krishna Datta. I. L. R. 58 
Cal. 224 (8), is a Single Judge judgment 
and does not deal with the provisions of 
s. 41 of the Specific Relief Act. The case 
of Sadiq Alt Khan v. Jai Kishore, 5 
O. W. N. 547 (9), similarly deals with . 
the question of estoppel only and not 
of compensation under s. 41 of the Specific 
Relief Act. In.Mohort Bibi v, Dahrmodas 
Ghose, L. Re 80 I. A. 114 (10), in which a 
minor had executed mortgage-deed no 
doubt no compensation was awarded to the 
mortgagee butat p. 125 of the report their 
Lordships clearly recognised thats. 41 of 
the Specific Relief Act does give the Courts 
a discretion to award compensation in 
suitable cases and it was “under the. cir- 
cumstances” of that case that their Lord- 
ships did not consider it necessary to 
interfere with the discretion exercised by 
both the lower Courts. In that case the 
mortgagee had clearly been given notice 
by the guardian of the minor that the 
would-be borrower was a minor and in 
spite of that the creditor advanced money 
and simultaneously obtained a declaration 
from the minor that he was a major. 
The learned Judges of the first Appellate 


Court remarked. 

“Then we are asked to exercise the discertionary 
powers vested in us under ss. 28 and 41 of the 
Specific Relief Act. That is a matter for the dis- 
cretion of the Court; the learned Judge in the 
Court below has exercised his discretion adversely 
to the appellant and I see no reason which would 
justify us in differing from that conclusion. On 
the contrary, I do not think that in a case of this 
class where a man who has been told that tha- 
person with whom he is déaling ir a miúor, still. 


1936 
Chooses to lend him money, ‘justics requires’ that 


1§ should be returned to him: Vide, Brohmo Dutt 
v. Dharmo Das Ghose, 26 Cal. 381 pp. 389 and 390 (13),” 


No such considerations arise in tne 
present case in which the minor himself 
not only represented himself to be a major 
but produced documents in support of his 
allegation. In Muhammad Syedol Ariffin v. 
Yeoh Oot Gark, L. R.43 I. A. 256 (1), no 


doubt their Lordships remarked. 

“A case of fraud by the appellans on the subject 
of his age was set up, but it cannot be doubted 
that the principle recently given effect to in the 
case of R. Leslie, Limited v. Sheill (1914) 3 K. B. 
607 (12), would apply and sucha case would fail.” 


But it is quite clear that the reai ques- 
tion in that case was about the admissibility 
of a document and not one under ss, 41 
of the Specific Relief Act so that the 
remark of their Lordships quoted above 
can at best be described as an obiter 
‘dictum, though entitled to great respect. In 
Thurston v. Nottingham Permanent Benefit 
Building Society, (1902) 1 Ch. D.1(11), no 
fraud or misrepresentation was committed or 
made by the minor. Moreover, this English 
case can of course beno guide to wus in 
applying s. 41 of the Specific Relief Act. 
The last remark applies also to the case 
of R. Leslie, Limited v. Sheill, (1914) 3 K. 
B. 607 (19), and in that case also the suit 
was by the creditor. 

The learned Counsel for the respondents 
on the other hand relies on the cases of 
T. R. Appaswami Ayyangar v, Narayana- 
swami Ayyar,L L. R. 54 Mad. 112 (14), Jagar 
Nath v. Lalta Prasad, I. L. R. 31 AlL 21 
(15), Lila Dhar v. Piarey Lal, 19 A. L. J. 
578 (16), Mohammad Anwar Khan v. Jhanda 
Singh, 25 O, C. 237 (17), Manmatha Kumar 
Saha v. Exchange Loan Co., Ltd., AIR. 1936 
Cal, 567 (18) and Khan Gul v. Lakha Singh, 


I L. R. 9 Lah. 701 F. B. (19). A perusal of: 


all the authorities cited by the learned 
Counsel on both sides leads us to the 
conclusion that their Lordships of the 
Judicial Commiltee have undoubtedly re- 
cognised that s. 41 of the Specific Relief 
Act gives the Court power to award com- 
pensation in cases in which justice re- 
quires it: vide the case of Mohori Bibi v, 
a 26 C 381 at pp 389, 390. 
(14) 54 M 112; 129 Ind. Cas. 51; A I R 1930 Mad. 945; 
(1930) M W N 891; 32 L W 963; Ind. Rul, (1931) Mad. 
195; 60 M L J 117. 

ee A 21; 1 Ind. Cas. 562; A W N 1908,267;5 A 


5) 19 A L J 578; 62 Ind, Cas, 258;3 UP LR (A) 


(17) 25 O O 237; 69 Ind. Cas. 888; 90 LJ 401; AI 
E 1922 Oudh 271, 

(18) AIR 1936 Cal. 567; 165 Ind. Cag. 363. 

(19) 9 Lah. 701; 111 Ind, Cas. 175; A I R 1928 Lah. 
609; 10 Lah, L J 413; 30PL R 69 (E B) s 


165—67 & 68 
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Dhurmodas Ghose, 30 I. A. 114 (10), and that 
therefore this discretion must be exercis- 
ed in every case according to the circum- 
stances of that case. In the present case 
we are clearly of opinion that justice re- 
quires that defendants Nos. 2 and 3 should 
get the benefit of s. 41 of the Specific 
Relief Act. We have already found that 
the plaintiff represented himself to bea 
minor. We have also seen that he was 
to come of age within a few months of 
the execution of the promissory notes and 
only twenty days after the execution of 
the mortgage-deed in question and while 
there was no evidence that the money 
obtained by the plaintiff by the loans was 
spent on illegitimate or immoral objects, 
the probability is that most of if was 
applied to family necessities. In view of 
all these circumstauces, justice undoubted- 
ly requires that he should refund the 
money received by him as consideration 
for the mortgage in question. 


It has contended on behalf of the ap” 
pellant that restitution can be decreed 
only in cases in which the minor holds 
the property or goods to be restored but 
that in any case in waich money has been 
taken and spent, no restitution can possibly 
or legally be made. In this connection we 
are in entire agreement with the following 
remarks of Mr. Justice Tek Chand inthe 
case of Khan Gul v. Lakha Singh, I. L, R, 
9 Lah. 701 F. B. (19) 


“Ib is no doubt trus that there are dicta ih 
several English decisions that this jurisdiction to 
make restitutio in integrum is limited to thosa 
cases only ija which it is possible to compel tha 
minor to restore the property in specie which he 
had obtained by fraud, and that the Courts, while 
holding a contract tobe void, vannot order him to 
refund the money which he has rec3ived under it. 
It is not, however, necessary to discuss the deci- 
sions which bsar onthe point and which it is not 
always easy to reconcile—asin India the jurisdic 
tion of Courts to require a party at whose instance 
an instrument has been adjudged to bs void to 
make any compensation to the other party which 
justice may require, has been expressly recognised 
by the Legislature in ss. 39and 41 of the Specitic 
Relief Act. “Ib will be noticed that this power to 
grant compensation is not confined to those cases 
only in which the instrument related to transfer 
of property, nor is the mode in which the compensa- 
tion is to bs given defined. The discretion of 
the Courts in the matter seems to be absolutely 
unfettered. They might, therefore, in appropriate 
cases, while adjudging a deed executed by a 
minor to be void, order refund of the monetary 
consideration received by him under the contract 
and in addition make him restore any other bene- 
fit which he has derived therefrom. It is no doubt 
true that ss. $9 and 41 relate to those cases only 
in which the minor is the plaintiff; but thit does 
not affect the question of tne jurisdiction of the 
Qourtg to grant equitable ; relief, either by way 
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of restitution of the property in specie or by refund 
of the money, with or without interest. Of course 
whether compensation is to be granted at all, and 
if sa, to what extent and in what fom, are matters 
to be determined by the Court in each particular 
case according to its peculiar facts and circum- 
stances, But it does not seem to me to be open 
to doubt that the Courts in this country possess 
the power to compel the fraudulent ‘minor to 
restore the benefit derived by him from a void 
contract.” 


_ _ We are, therefore, of opinion that the 

Court below was perfectly right in making 
the plaintiff pay the principal of the 
Dey peer mney to the defendants Nos. 2 
and 3. 

Now remains the question of interest 
and cf costs. On these points also we 
are in agreement with the learned Civil 
Judge. As was pointed out in the case of Man- 
matha Kumar Saha v. Exchange Loan Co. 
Ltd. A. I. R. 1936 Cal. 567 (18), the liability 
. ofa minor under s. 41 of the Specific Relief 
Act arises not ex contractu but on equit- 
able considerations and that the creditor 
could not, therefore, in any event claim 
interest on the loan because the liability 
to pay interest would arise on one of the 
stipulations of the contract. The costs were 
also in the discretion of the Court and we 
think that the Court exercised a proper 
discretion. in the matter in this case. 

The result is that both the appeal and 
‘the cross-objection fail and are dismissed. 


Costs in this Court will be borne by 
parties. 
D. Appeal dismissed. 
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Guardians and Wards Act (VIII of 1890), ss. 31, 29, 


s0—Alienation by guardian with Court's ‘sanction—. 


Validity—Alienee, if should prove benefit of sale to 
minor—Sanction order not reciting necessity—Order, 
if rendered invalid. 

Where the guardian ofa minor appointed under the 
Guardians and Wards Act alienates a property with 
sanction of Court under s.l, the alienee, in the 
absence of fraud or any underhand dealing on his 
part, can rely on it and he need not prove that the 
sale was in the interest of the minor. Gungapershad 
Sahu v. Muharani Bibi <2), followed. Inre Datta- 
traya Govind (6), dissented from, 

The order granting sanction is not rendered invalid 
by the fact that it did not recite, as required bys, 3l 
(2). the necessity for the sale or the advantage to be 
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derived fromit. Raman Chettiar v. Tirugnanasam- 


bandam Pillai (4) and Mahabir Das v. Jamna Prasad 
Sahu (5), relied on. 


F. C. A. from the decision. of the First 
Class Sub-Judge, Nasik, in Suit No. 430 of 
1928. 

Messrs. G. N. Thakor and C. H. Patwar- 
dhan, for the Appellant. 

Messrs. H. C. Coyajee and D. R. Patwar- 
dhan, for the Respondent No. 2. | 

Broomfield, J—The suit from which 
this appeal arises was brought by the ap- 
pellant to avoid a sale of a house at Nasik 
which was effected by his guardians with 
the sanction of ihe District Court given 
under ihe Guardians and Wards Act on 
March 8, 1922. The plaintiff was left cons 
siderable property by the will of his grand- 
uncle Ganesh Jagannath. The will, which 
was madein 19)l when the plaintiff was. 
seven years old, appointed his mother 
Radhabai and the testator’s daughter. Kon- 
dubai trustees to manage the estale during 
their life-time. Jt provided that the trus- 
tees were to provide forthe maintenance 
of the plaintiff and themselves and cther 
relations of the testator. For the purpose 
of maintenance a provision of Rs. 500 a year 
was specified and authority was given for 
spending other sums on the plaintiff's thread 
ceremony and marriageand on pilgrimages 
by Kondubaiand other purposes. The es- 
tate consisted forthe most part of shares 
in the Tata Iron Company and other con- 
cerns and of amounts deposited in the Indian 
Specie Bank. There were three parcels of 
land amounting in area to abvut seven 
acres together, of the value of Rs. 1,350 out 
of the total amount of Rs. 30,571-2-8 at 
which the estate was valued in the will. 

, The house in suit was purchased by the 
plaintiff's mother on August 28,1914. It ap- 
pears that about this time the shares in the 
Tata Company were sold fer Rs. 8,000 and 
the suit house at Nasik and also some lands 
at Makhamalabad, Khanur and Bhadane 
were purchased out of the sale proceeds. 
The purchase price of the suit house was 
Rs. 6,000. Out of this amount Rs. 2,000 had 
to be borrowed andthe house was mort- 
gaged to secure that debt. Soon after the 
purchase, the trustees proceeded to enlarge. 
the building and erected a three storeyed 
building ona-portion of the land. A house 
was also erected on some open land which ` 
had been purchased at Nasik. In October, 
1916 the suit house was mortgaged by the 
plaintiff's mother Kadhabai purporting to’ 
act for the plaintiff and for herself to de- 
fendant No. 1. The-consideration for the. 
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mortgage was stated to be Rs. 7,009, which 
Was made up of the following items: 
Rs. 700 on account of a promissory note exe- 
Cuted nine days before the mortgage; a 
hundred rupees paid in cash; Rs. 3,700 cash 
paid before the Sub-Registrar, and the 
balance of Rs. 2,500 was to be advanced by 
the mortgagee forthe purpose of the new 
building which was being constructed from 
time to time as required. 
= Tn August 1920, Kondubai, who was then 
the sole surviving trustee, Radhabaj having 
died in May, 1918, applied to the District 
Court to be appointed guardian of the per- 
Son and property of the plaintiff. It was 
mentioned in the application that the reason 
for approaching the Court was that a neces- 
sity had arisen for selling part of the estate. 
Kondubai and theDeputy Nazir were ap- 
pointed joint guardians in November, 1920. 
In J une, 1911, Kondubai applied for per- 
mission to sell the suit house in order to 


pay off the debt due under the mərt- 
gage and other debts. In February, 
1922, she submitted another applica- 


tion for the sale of the house to defendant 
No. 1, which in the meantime she had pri- 
vately negotiated. The sale was sanctioned 
by the District Judge and took place, as I 
have mentioned, in March, 1992. The plaint- 
iff having attained majority in September, 
1925, received possession of the estate, apart 
from the house in suit, in October, 1925, and 
brought the suit from which this appeal arises 
in October, 1928. Shortly stated, the basis of 
the suit is that there was no legal necessity 
for the mortgage of the house by Radhabai 
nor for the debts incurred by Kondubai. 
These transactions were not binding on the 
plaintif and as the permission of the Court 
had been granted without inquiry, the order 
= the Court did not validate the aliena- 
ion. 

The learned trial Judge has found that 
both the mortgage of October, 1916, and the 
sale in March, 1922, were justified by neces- 
sity and also benefited the plaintiff. He 
found that defendant No. lhad made in- 
quiries into the necessity for the loan ba- 
fore the mortgage was executed, and he 
also fuund that all the facts were properly 
placed before the District Judge, so that, 
apart from any other consideration, the 
alienee is protected by the Court’s order. 
Accordingly the suit was dismissed. In this 
appeal the learned Counsel for the appel- 
lant has contended that Radhabai and 
Kondubai, the trustees appointed under the 
will, had no power to purchase Jand or 
buildings or to spend meney on buildings ; 
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that Radhabai had no power to mortgages 
the house in suit; that there was no neces- 
sity to erecta large building on it or to 
borrow money for the purpose; and that 
there was ample income available to pro- 
vide for all necessary expenditure. He has 
also contended thatthe debts in respect 
of which the mortgage was executed were 
not really incurred for the purpose of 
building the house in suit nor the other 
house at Nasik, but that the necessity for 
borrowing money arose owing to losses in 
a timber business which the trustees were 
carrying on together with Keshav, the 
plaintifi’s uncle. This business, according 
to the learned Counsel, was financed by 
defendant No. 1, andthe appointment of 
KKondubai as guardian was merely a dis- 
honest and collusive arrangement to bring 
about the sale tohim, 

If this had been an action against the 
trustees to make them liable for breach of 
trust, and no sanction of the Court had 
been obtained for the sale of the house, there 
might perhaps haye been a good case for 
holding that the purchase of lands and 
the erection of buildings were not within 
the powers of the trustees under the will, 
and that the mortgage and the subsequent 
sale were neither necessary nor for the 
benefit of the plaintiff's estate. Strictly 
speaking the moneys left by tha testator 
ought to have been invested in trustee 
securities and there should have been no 
expenditure beyond the available income, 
Strictly speaking, again, Radhabai had no 
power to mortgage the property without the 
concurrence in the transaction of herco- 
trustee. 

At the same time, even if it had been a 
suit of that nature, a number of difficult 
questions would have arisen for considera- 
tion. Although the estate was valued in 
the will at Rs. 30,000, a good many of the 
Shares bequeathed to the plaintif appear 
to have been worchless or of little value. 
The Indian Specie Bank failed and want 
into liquidation, and in place of Rs. 18,000 
which was the amount oof the fixed 
deposits mentioned in the will, the trus- 
tees actually received a little over Rs, 
12,000 only in two instalments in 1916 
and 1917. There is noevidence produced 
in this suit to show what the income 
available to the trustees was before the 
purchase of the immovable property in 
which they invested part of the capital. 
No attempt has been made to show what 
the necessary expenditure amounted 69, Tne 
testator left po house, Something oa 
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viously -had to bedone to provide a home 
for the various beneficiaries under the 
will and to provide ` a regular source of 
income. It is at least arguable, I think, that 
s. 36, Trusts Act, might permit of the in- 
vestment of part of the capital in lands 
and buildings, and it is not clear that 
such use of the mcney would be ccntrary to 
the principles énunciated in Hemraj Dattu- 
buya Mahanubavv. Nathu Ramu Mehajan 
(1). It is true that where there are two 
or more trustees they are bound to act to- 
gether: s. 48 of the Act. But in Agnew's 
Law of Trust in British India, p. 246, 
Edn. 2, cases.are cited to. show that an 
act done by one trustee may be subse- 
quently approved by the other. It is quite 
clear that Kondubai approved of this 
mortgage andindeed she was one of the 
persons who attested it. In any case, the 
plaintiff could not beallowed to approbate 
and reprobate. He could not retain the 
properties acquired for him and repudiate 
all the liabilities incurred in acquiring 
them. If the. transactions themselves conld 
be set aside, he would have to restore the 
property or pay compensation in so far as 
his estate had benetited. The plaintiff has 
been maintained for all these years and 
has apparently had a gcod education. No 
accounts have been produced to show 
what moneys have been expended on this or 
whence the money was obtained. In fact, 
no accounts have been produced about 
anything, and noexplanation of this has 
“been offered in the evidence. The plaintiffs 
uncle Keshav has deposed that he kept 
detailed accounts and handed them over to 
the: plaintiff. It is by no meansclear that 
the plaintiff's conduct in this respect has 
been altogether straightforward. 

The trial Judge has found after examining 
the evidence that the mortgage of Oc- 
tober, 1916, was executed in respect of 
moneys borrowed for building the house in 
suit and the other house which was built 
on the open site at Nasik. This finding 
appears tome to be correct. It is true 
that Radhabai and Kondubai did take part 
in a timber business which was carried 
on by Keshav. Defendant No. 1 has ad- 
mitted in his evidence that he advanced 
Rs. 2,000-3,000 to Radhabai in connection 
_ with his business in 1916-17 and that he 
also advanced large amounts to one Yamaji 
who was one ofthe Partners in the busi- 
ness. He states, however, that this busi- 
mess was not going on; at any rate, he 


(1) 59 B 525; 157 Ind. Cas, 406; A I R 1935 Bom, 295; 
Bom, LR 4278 R BOG B) -> 
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advanced no money in connection wilh it, 
until after the mortgage, and that the 
moneys for which the mortgage was effect- 
ed were all lent for building the houses. 
There are on record a number of promis- 
sory notes executed by Kondubai between 
the years 1916 and 1921, and some of the 
debts which were paid off out of the pur- 
Chase money, after the sale of the house in 
suit, were, if appears, debts contracted 
for the purpose of the timber business. 
But of course defendant No. 1 was not res- 


-ponsible for the application of the moneys 


by the Deputy Nazir after the sale had 
been sanctioned. There is nothing except 
the evidence of the plaintiff's uncle Keshav 
to contradict defendant No. 18 statements 
as tothe nature of the mortgage debt. 
Keshav has no doubt alleged that the 
building work was financed with the money 
received from the Tata Iron shares and 
from the Indian Specie Bank, and that the 
moneys borrowed from defendant No. 1 were 
all required for the business. But I think 
it would be unsafe to rely on the evi- 
dence of this man who comes forward, 
years after the event, professing to make 
a Clean breast of his own turpitude as 
guardian—(he admits that he was helping 
in the management at the plaintiffs es- 
tate)—in order to help his‘nephew to repu- 
diate the liabilities incurred on his be- 
half. If he had produced the detailed 


accounts which he says he kept, and if 


they had supported his story, it would have 
been a different matter. But, as I say 
these accounts are not forthcoming. However 
inthis case we are not concerned, ab any 
rate directly, with any question of the 
trustees’s powers under the will or with 
the necessity for the mortgage of October, 
1916. Kondubai was appointed guardian 
by the Court along with the Deputy 
Nazir, and the sale sanctioned by the 
Court prima facie conveyed a good title 
to defendant No. 1. He is protected by the 
Court's order of sanction, unless it is 
shown that it was obtained fraudulently or 
by underhand dealing in seme way. The. 
leading case on this point is Gungapershad 
Sahu v. Maharani Bibi (2), where the Judi- 


cial Committee observed (p. 49* 

“Their Lordships think that when an order of 
the Court has been made authorizing the guardian 
of an infant to raise a loan on the security of the 
infant's estate, the lender of the money is entitled to 
trust to that order, and that he is not bound to 
inquire as to the expediency or necessity of the 


BETAH; LG 379; 4 Sax, 621; 9 Ind, Jur 168 
PO. So 


a. = á ` 
a eae A i 





*Page of 19 1. A. [Bd] 


. 


1936 


loan for the benefit ofthe infant's estate, If any 
fraud or underhand dealing is brought home to 
him that would be adifferent matter; but apart 
from any charge of that kind their Lordships think 
he isentitled to rest upon the order. Therefore, as 
regards the principal of this loan, it is sufficient 
for the plaintiff to say: “I have got the order of the 
Court.” 

It is quite true, as the learned Advocate 
for the sppellant says, that the actual point 
which their Lordships had to decide in that 
case was whether interest should be allowed 
at twelve per cent. or eighteen per cent, and 
also that it was a case of a mortgage and 
not ofa sale. Butin my opinion, there is 
no distinction in principle between one 
kind of alienation and the other for the 
present purpose, and the observation of 
their Lordships, which I have quoted, was 
made by way of criticism of an expression 
of opinion by one of the learned Judges of 
the High Court suggesting thatin spite of 
the Court’s orders of sanction, it was neces- 
sary for the alienee to prove that the 
transaction was in the interest of the minor. 
In Nallaka Venkataswami v. Rugum Viranna 
(3), a Bench of the Madras High Court held 
that the only effect of the District Court's 
sanction to an alienation under the Guar- 
dians and Wards Act is to shift the 
burden of proof from the alienee to the 
minor seeking toimpugn the transaction. 
But in a later case. Raman Chettiar 
v Tirugnanasambandam Pillai (4), this rul- 
ing was dissented from and it was held that: 

‘Where an alienation by way of mortgage or sale 
has been made by the guardian cf a minor, appoint- 
ed under the Guardians and Wards Act, with the 
sanction of the District Court, the alienee can 
rely upon it, and the alienation must be upheld un- 
less the alienee has been a party to a fraud or 
collusion or has been guilty of any underhand 
dealing.” ; 

After referring to Gungapershad's case 
(2), Venkatasubba'Rao, J. says (p. 220*): 

“These words are clear and unequivocal. Let us 
- look at the reason of the thing. The legislature has 

cast upon the Court the duty of enquiring whether 
the transaction is beneficial to the minor. No 
sanction can be granted unless the Court is satis- 
fied thatit is. The lender or the purchaser is no 
longer harassed by doubts to the character of 
the transaction, He looks atthe order authorizing 
the mortgage or the sale, An order of a competent 
Court is produced to him and is he not entitled 
to act upon it? The veryobject of the sections to 
which I have referred is to safeguard the interests 
of the minor. A transaction is not authorized 
unless the Court comes to the conclusion that itis 
for his benefit. From the point of view of the 
guardian again, if he honestly and frankly tells 


(3) 45 M 429; 65 Ind. Cas. 964; 15L W 373; 42 ML 

J 338; (1922) M WN 357; A IR 1922 Mad. 135; 31M 
454. 
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the Court the circumstances which have led to his 
application, he will have performed his duty, and 
as he does not trust to his own judgment but to 
the judgment of the Court, hecm rely upon 
the sanction in any proceedings that may be taken at 
somefuture time against him, From the point of 
view of the purchaser, his title to the property stands 
ona better footing than ifthere had been no sanc- 
tion, as ths question ofthe beneficial nature of the 
transaction cannot be re-opened. This incidentally 
benefits the minor, as a fair price can be obtained for 
his property. I understand this to be the principle 
underlying the sections to which I have referred, and 
the decision of the Privy Council [Gungapershad 
Sahu v. Maharani Bibi (2), unambiguously declares 
that this isthe effect of those sections. It is quite 
a different matter, of course, ifthe alienee is proved 
to be a party to any fraud orcollusion andthe pro- 
position contained in the judgment of the Privy 
Council is made expressly subject tothis reservation.” 


A similar view has been taken by the 
High Court of Patna in Mahabir Das v, 
Jamuna Prasad Sahu (5). In my opinion the 
judgments in these cases place the proper 
construction upon the Privy Council case, 
and are also correct on general principles. 
We were referred toa judgment of Kania, 
J.in Inre Dattatraya Govind (6), where he 
refers (p. 1161*) to certain observations of 
their Lordships of the Privy ©ouncil in 
Ram Krishna v. Ratan Chand (7), and says 
that these cbservations suggest that, in 
spite of the Court passing an order of sanc- 
tion, the purchaser is not absolved from his 
liability tomake the necessary inquiries, 
and in the event of the minor challenging 
the transaction, even after an order of the 
Court is obtained, the mortgagee will have 
to prove that he had made independent in- 
quiries. With all deference to the learned 
Judge, however, I am unable to agree that 
there is anything in the judgment of their 
Lordships in Ram Krishna v. Ratan Chand 
(7), which throws any doubt on the princi- 
ples laid down in Gungapershad’s case 
(2), and the other cases to which I have re- 
ferred. 


I must now briefiy refer to the facts in 
connection with the various applications to 
the District Judge. Kondubai applied to 
be appointed guardian in August 1920. The 
District Judge examined her. In his order 
he said that she seemed to be a capable 
woman and menlioned that the minor who 
was then sixteen years of age approved of 


(5) 8 Pat. 48; 112 Ind. Cas, 438; A I R 1923 Pat, 543; 
9P L T5533. 

(6) 34 Bom. L R 1156; 141 Ind. Cas. 697; A I R 1932 
Bom 537; 56 B519; Ind. Rul. (1933) Bom, 118. 

(7) 33 Bom. L R 988; 132 Ind. Cas, 613; A I R 1931 
P C 136; 58 I A 173; 53 A 190; (4931) A L J 458; 53 6 
LJ 390;350 W N 8il: Ind. Rul. (193D P C 197; 
(1931) M W N 733; 34L W 175; 61M L J 665 (P O). 
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the appointment. The second application, 
in which permission was asked for sale of 
the house, was not made until June, 1921. 
This is hardly consistent with the sugges- 
tion that the whole of the proceedings were 
merely an excuse for getting the property 
transferred to defendant No. 1. Kondubai 
then asked that the house should be sold or 
such portion of it as wes necessary to satisfy 
the debts, and suggested that this should be 
done after public notice. In her original 
application (Ex. 96) she had set out the his- 
tory of the family and mentioned the provi- 
sions of tke will. She also referred io the 
- money which had been realised out of the 
Tata shares and the deposit in the Specie 
Bank, and stated that these moneys had 
been expended on the purchase of immov- 
able property and that debts amounting to 
Rs. 19,000 had been incurred on repairs to 
this property and on erecting more build- 
ings with a view to increasing the income 
of the minor. 

fn the application in June, 1921, details 
were given of the debts amounting to 
Rs. 18,712, that isto say, the amounts of 
the debt were given item by item and the 
names of the creditors. Full details were 
also given of the minor's properly. On re- 
ceipt of this application a public notice was 
published in the Kesari newspaper at 
Kondubai’s request. It was mentioned in 
the application that one of the creditors 
had obtained a decree and had attached 
and was about to sell the house which had 
been built on the open site. The Deputy 
Nazir took proceedings to get this darkhast 
postponed. The house in suit was actually 
put up for sale, but as the highest bid was 
Rs. 10,000, the sale was not sanctioned. Then 
in Feburary, 1922, Kondubai submitted her 
third application in which she asked for 
permission to sell the house to defendant 
No. 1. The Deputy Nazir was ordered to 
inquire into this application and on his 
reporting in favour of it, the District Judge 
on February 13,1922, ordered as follows : 
“After perusing the report of the joint 
guardian (Deputy Nazir), I accept the offer 
of Rs. 15,000 made by Kashinath Gopal 
Lawhate (4. e., defendant No. 1) for the 
house.” He then proceeded to give direc- 
tions as to the application of the sale pro- 
ceeds and the execution of a sale deed with 
a condition of reconveyance. (I should have 
mentioned that within ten years on pay- 
ment of the purchase price plus interest 
but after allowancé for rent received in 
the interval.) Strictly speaking the learn- 
ed District Judge's order in order to com- 
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ply with the provisions of s. 31, Guardians 
and Wards Act, ought to have recited the _ 
necessity for the sale or the advantage to 

be derived from it. but the omission to do 
this is only an irregularity, and cannot in- 
validate the order. It was so held in the 
cases already cited, Raman Chettiar v. 
Tirugnanasambandam Pillai (4), and 
Mahabir Das v.Jamuna Prasad Sahu (5). 

The Deputy Nazir was examined as a 
witness in the case and he has stated in 
his evidence that Kondubai did not inform 
him about the business which she had car- 
ried on or about the debts incurred in that 
connection. It is also a fact that some por- 
tion of the money realized by the sale was 
used in payment of business debts for which 
the plaintiff was not liable. Afterthe sale 
had been effected, Kondubai made an ap- 
plication (Ex. 111) on July 19, 1922, in which 
she referred to the timber business started 
for the benefit of the minor and stated that in 
that connection money was due from Keshav 
which he had no present means of paying. 
She suggested, therefore, that the Court 
should sanction a promissory note in favour 
of the creditor and that a Court bailiff 
should be employed for collection of arrears 
due to Keshav. The Deputy Nazir report- 
ed that this was an unwarrantable attempt 
to throw the burden of Keshav's debts on 
the minor and the District Judge refused 
Kondubai’s request. 

I think it may reasonably be said that 
there should have been a fuller inquiry 
ihan appears to have been made into the 
nature of the debts mentioned by Kondubai 
in her application and into the question of 
plaintiff's liability for them and Kondubai 
ought to have given fuller details than she 
did inthis connection. Whether the Court 
would or should have refused to sanction 
the sale in that case seems to me to be by 
no means clear. There certainly was pres- 
sure on the estate. The other house had 
been attached and was in danger of being 
sold. Refusal to sanction the conditional 
sale of this house would undoubtedly have 
meant litigation the result of which could 
not be foretold with any certainty. Moreover, 
even if the mortgage were repudiated, the 
plaintiff could not be allowed to retain the 
building without repaying what had been 
spent upon it. 

But, in any case, it has to be shown that 
the District Judge's order of sanction was 
obtained by fraudor underhand dealing, 
and in my opinion it has not been shown 
that it was. Kondubai did give particulars 
of the creditors andthe amounts owing to 
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them. There is no reason to suppose that 
she deliberately kept back any information 
from the Court. In the particulars which 
shë gave of the minor's estate in her first 
application she included an item of Rs. 1,000 
as the value of timber. In all probabi- 
lity Kondubai considered that all the debts 
were equally binding on the plaintiff. Nor 
would proofof fraud on Kondubai’s part 
deprive defendant No. J, the alienee, of 
the protection of the Court’s orderunless it 
was shown that he was in some way privy 
to it. In my opinion no fraud or underhand 
dealing has been brought home to defendant 
No. Land the suggestion that the preceedings 
under the Act were a mere excuse put for- 
ward by a dishonest guardian in collusion 
with defendant No. 1 to bring about the 
sale to him, cannot be said to be supported 
by any evidence. I have already referred 
to the omission to produce the accounts 
which were said to 
which would probably have thrown a good 
deal of light on the circumstances of the 
case. I may also mention that Kondubai, 
although she put in a statement supporting 
the plaintiff's claim, has not been put into 
the witness-box to support her allegations 
by evidence. In my opinion there is no 
sufficient ground for differing from the 
view taken by the trial Court, and the ap- 
peal must, tkerefore, be dismissed with 
costs. 

Tyabji, J—The plaintiff sues for a de- 
claratiun that a sale deed dated March 
8, 1922 (when the plaintiff was a minor), 
affecting the property specified in the 
schedule to the plaint, is not binding on 
him, and for recovering possession thereof. 
The main defence is based ona sale deed 
conveying the property to the defendant. 
The deed was executed by the guardian of 
the plaintiff appointed under the Guardians 
and Wards Act VIII of 1890, with the per- 
mission of the Court obtained under the Act, 
The defendant contends that non of the rea- 
sons for which asale so authorized may 
be avoided exists : s. 30. l 

The Guardians and Wards Act, s. 30, 
‘provides in effect that a dispcsal of immov- 
able property by a guardian is voidable at 
the instance of any other person affected 
thereby provided that it is in contravention 
of s. 28ors. 29. The first of these two 
sections—S. 28 deals with cases where 
a guardian has been appointed by a will or 
other instrument ; and his powers to trans- 
fer immovable property are subjected by 
the section to the restrictions imposed by the 
will or other instrument appointing him the 
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guardian. In such cases, however, he mav 
þe declared a guardian under the Act, and 
then, notwithstanding the restrictions in 
the will or other instrument, the Gourt which 
makes the declaration may permit him, by 
an order in writing, to make a disposal of 
the immovable property in a mannsr per- 
mitted by the order, even though it bein 
disregard of the said restrictions. The 
other section—contravention of which makes 
the sale voidable—S. 29—deals with cases 
where the Court appoints or declares a 
guardian. This section excepts from its ope- 
ration cases where the person so appoint- 
ed or declared is a Collector or a guardian 
appointed by a will or other instrument In 
other cases s. 29, provides that a guardian 
appointed or declared by the Court shall 
not without previous permission of the Court 
make the transfers referred to in the sec- 
tion which include sales. 

Itis not in dispute that the sale upon 
which the defendant relies was with the per- 
mission of the Court. The Guardians and 
Wards Aci itself does not refer to any cases 
or circumstances in which a disposal of im- 
movable property, though made with the 
permission of the Court, by a person ap- 
pointed or declared guardian under the 
Act, shall be deemed to be in contravention 
of ss. 28 and 29, so as to make it voidable 
under s. 30. It does not state in which cases 
or circumstances the permission shall be 
ineffectual. The general principle governing 
such cases may be taken from Gungavershad 
Sahu v. Maharani Bibi (2) to be that where 
an order of the Court authorizes the guar- 
dian to enter into a sale, the transferee can 
rely upon the order of the Court unless any 
fraud or underhand dealing is brought home 
to him. Similarly under the Evidence Act, 
s. 44—-though thit section is not in terms 
applicable-——judgments, orders or decrees 
referred to therein (including judgments 
that a person is absolutely entitled to a 
legal characteror toa property) and prov- 
ed by the adverse party may be shown (a) 
to have been delivered by a Court not 
competent to deliver them, or (b) to have 
been obtained by fraud, or (c) by collusion. 
It is admitted by the defendant that if fraud 
or collusion or underhand dealing is prov- 
ed, the permission of the Court will not 
protect the sale. The plaintiff, however, did 
not take upon himselfthe burden to prove 
want of competence in the Court or fraud 
or collusion. Ishall deal under two heads 
with the various forms in which the plaint- 
iff's case was put. 

First, it was argued in accordance with 
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Nallaka Venkataswami v. Rugum Viranna 
(3) that the sanction of the Court is only 
prima facie evidence that the transaction 
was a good one, but that when the evidence 
on both sides is before the Court, the Court 
may come to the conclusion that the sale 
was improper and not for the benefit of 
the minor; and that if the Court concludes 
that it was not for purposes binding upon 
the minor, the sale may be set aside ; that 
to give effect to the policy of the Guardians 
and Wards Act, 5.31, it is enough to hold 
that the burden of proofis shifted to the 
- -plaintiff ; and that for impeaching the {rans- 
_ action it is not necessary to say that fraud 
thas beenmade out on the part of the pur- 
- chaser. This case has been expressly dis- 
- sented fiom in Raman Chettiar v. Tirugna- 
nasambandam Pillai (4), for reasons that, 
. with deférence,I accept. The Guardian 
and Wards Act does not speak of any shift- 
ing of the burden of proof, but of the sale 
being permitted by an order of the Court. 
The question is, in what cases such an 
. order made by a Court competent to make 

it must bedeemed to be ineffectual. The 
. effect that an order under the Guardians 
and Wards Act, s. 28 or s. 29, permitting a 
sale ought to have, must depend upon a 
cmstruction of the particular order, con- 
trolled by the extent and nature of the 
jurisdiction conferred by s. 28, or s. 29, on 
the Court making the order. That question 
is different from the question whether the 
order may be treated as having no effect— 
as if it had not been made at all. 

The plaintiff wishesthe order to be con- 
sidered as not made at all,not because of 
fraud or collusion—which are admitted as 
having power to deprive the order of its 
effectuality ; but because he suggests that 
the order ought not to have been made with- 
out further inquiry; that the materials, 
which so far as can be discovered, had been 
placed before the Court are insufficient to 
support the order. The decision of the Privy 
Council in Gungapershad Sahu v. Maha- 
rani Bibi (2), (which requires fraud or 
underhand dealing before the protection 
granted by the Court can be nullified), is 
sought tobe distinguished on the grounds : 
(1) that the particular remarks bearing on 
this question were obiter ; (2) that the Privy 
Council was dealing with a mortgage, and 
in the present case we have to deal with a 
sale. Asto (1), the observations were a 
part of the reasoning of their Lordships and 
cannot be treated as ebiter. They enunciate 
the general principle which is also indicat- 
ed by the Evidence Act, s. 44, As to (2), 
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there is no reason to distinguish a sale from . 
a mortgage in regard to tbe applicability 
of this rule. Noauthority is needed for this 
proposition, but an express authority has 
been cited tous: Sri Krishna Das v. Nathu 
Ram (8). 

Secondly, other cases relied upon are 
rather in the nature of cautions against 
orders authorizing such disposals being light- 
ly made. They do not deal with the effect 
of the order after it has been made, nor 
with the means of taking away all effect 
from the order. Sofar as these cases are in 
the nature of such caution, the reasoning 
on which they are based may be unhesita- 
tingly adopted. But we are not at the stage 
at which the powersof the Court to permit 
or to decline to permit a sale have to be 
exercised. Nor are we sitting in appeal over 
the Court empowered to exercise those 
powersin the first instance. The decision 
of the Courtentrusted with the duly of de- 
ciding whether or not to permit the guar- 
dian to enter into the sale has already been 
given. Jt cannot be treated as having some 
effect other than that laid downin the Act 
under which the permission is given, nor is 
there any ground shown why it should be 
ignored. 

The terms of s.3], Guardians and Wards 
Act as well as several decisions were referred 
to. The section is very detailed. It lays 
down with great care in what circumstances 
the Court ought to grant permission to the 
guardian todo the acts mentioned ins. 29. 
But s. 31, is not mentioned amongst the sec- 
tions contravention of which shall render 
sales voidable. Contravention of ss. 28 and 
29, is alone referred to asrendering the sale 
voidable. No reference is made to the 
necessity of the Court having observed in 
detail and followed out all the provisions 
of s. 3]. It would, therefore, be going out 
of our province to consider in this case whe- 
ther if we had to review or re-consider the 
order permitting the guardian to enter into 
the sale which isthe subject of litigation, 
we should have considered that the Court 
had exercised its discretion wisely or un- 
wisely. I say 80 as I wish to associate myself 
with the remarks of my learned brother 
wilh reference to the order passed in this 
case. But I wish to add that there must have 
been circumstances of which there would 
be no evidence before us. Ib is as likely 
as not that those circumstances would indi- 
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tate that the order was better justified than 
now appears. In any case, the order is not 
before us by way of appeal. ie 

` No serious attempt was made, as I have 
already suid, to prove fraud or collusion in 
the present case. Certain circumstances of 
suspicion do appear. Perhaps everything 
was not done exactly in the manner in which 
it may be admitted that a ward is entitled 
to expect that the guardian should deal with 
the ward's property. To that extent I sym- 
‘pathize with the plaintiff. But I do not see 
how that takes us any further. The plaint- 
iff must recognize that heis a beneficiary 
under a will. He must take the will as a 
whole. Under the will the properties given 
to him were givensubject to the trusteeship 
‘oftwo named persons. If those persons 
were not as wise in safeguarding his inter- 
ests as they might have been, the plaintiff 
cannot demand benefits under the will 
freed from conditions, «hich have now turn- 
ed out to be burdens, but which the tesia- 
tor considered as necessary conditions to 
‘his bounty. Tagree that the appeal must 
be dismissed with cosis. 

N. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Rule No. 797 of 1935 
_ July 24, 1935 
R. ©. Mirtae, J. 
PHANI BHUSAN SEN—Pet1tTiongr 
VETSUS 
‘SANAT KUMAR MAITRA AND OTHERS 
—Opros!tTr PARTIES 
Bengal Municipal Act (XV of 19324, ss. 3& (d), 50, 
44 (I), 37 (4)—District Judge's power to inguire 
into validity of nominating paper, notwithstanding 
decision of District Magistrate or Chairman~ Publi- 
cation of names in Calcutta Gazette — Proceeding 


challenging elections, whether prevented—Rule 5 made: 


under s, 44 (Í) —Judge’s power to review his judg- 
ment—R, 5, whether imports s. 1l4 and O. XLVIT, 
Civil Procedure Code (Act V of 1908)—S., 37, sub-s. 4, 
whether excludes power of review—Hlections. 

Notwithstanding a decision by the Chairman or the 
District Magistrate that the ncmination paper of a 
candidate for election is in order the District Judge 
in considering an election petition can go into the 
question again. [p. 538, col. 1.] 

The publication in the Calcutta Gazette of the 
name of a person as an elected Commissioner does not 
‘prevent proceedings fcr gething aside his election 
being taken orcontinued before the District Judge. 
[p. 538, col. 2 

The power of reviewing his order or judgment has 
been conferred on the Judge dealing with an election 
petition by r. 5 of the rules of procedure relating to 
election petitions framed under s, 44 (f), Bengal 
Municipal Act. [p. 539, col. 1.) 

_ Rule 5 made under s. 44 (f), Bengal Municipal Act, 
imports s,114and O. XLVII, Civil Procedure Code, 
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and all rules of procedure contained therein relating to 
suits which are consistent with the provisions of the 
Bengal Municipal Act. ibid] . 

Sub-section 4,8. 37, Bengal Municipal Act which 
gives to the order of the Judge a finality does not 
excludethe powerofthe Judge toreview his own 
order. The word “final” used there means that the 
order is a non-appealable one. Hiralal Mukherjee v.. 
Premmoyee Debi (2) and Matangini Debiv. Grish 
Chandra (4), followed. [2bid.] 

[Case-law discussed. | 

Messrs. Sisir Kumar Ghose and Rabindra 
Nath Bhaitacharji, for the Petitioner, 

Mr. Surajit Chandra Lahiri, for the Op- 
posite Parties. 7 

Order.—The petitioner and opposite 
parties Nos. 1 and 2 stood as candidates for 


-election as Commissioners from Ward No, 5 


of the Rajshahi Municipality. The election 
was held on March 28, 1934, and the péti- 
tioner was declared elected. He filed his 
nomination paper on February 26, 1934. 
It was scrutinised by the Chairman on 
March 3, 1934, and was found to be in 
order, At that time an objection was raised 
to the effect that he was not eligible for 
election on the ground that he had been 
convicted -about two years ago under s. 420, 
Indian Penal Code and sentenced to a fine 
of Rs. 500 and detention tillthe tising: of 
the Court. However the certified copy of 
the judgment of the Magistrate was not 
produced atthe time with the result that 
the Chairman held that his nomination pa- 
per was inorder. Against the action of 
the Chairman a petition was filed before 
the District Magistrate of Rajshahi, but the 
latter refused to enterinto the merits of 
the petition, throwing it out on the ground 
that it was unstamped. On April 6, 1934, 
opposite party No. 1 filed an election peti- 
tion before tho District Judge of Rajshahi 
and the only ground which was persisted 
in wasthat the petitioner was not qualified 
to stand for election by reason ofthe pro- 
visions of s. 22, sub-s. (2), Bengal Municipal 
Act (Bengal Act XV of 1932) That sub- 


‘section ig in these terms: 


“If any person is or has been convicted by a Cri- 
minal Court of any such offence as in the opinion of 
the Local Government involves moral turpitude and 
which carries with it a sentence for transportation 
or imprisonment for more than six months, such 
person shall not, unless the offence of which he wag 
convicted has been pardoned, be eligible for election 
or appointment for five years from the date of the 
expiration of the sentence. Provided thaton an 
application made by a person disqualified under thig 
sub-section, the Local Government may remove the 
disqualification by an order made inthis behalf.” 


An offence under e. .420, Indian Penal 
Code carries with it a sentence of imprison- 
ment for more than six months, for the 


maximum sentence on conviction is seven 
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years. The question, therefore, is whether 
the conviction under s. 420, Indian Penal 
Code, involves moral turpitude, and whe- 
ther it involves moral turpitude or not is 
made to depend solely upon the opinion of 
the Lceal Government. The election peti- 
' tion remained pending before Mr. S. K. 
Haldar, District Judge of Rajshahi, for a 
number of months and during that time 
the opposite party No. 1 tried bis utmost to 
obtain fromthe Local Government an ex- 
pression of ifs opinion as to whether the 
conviction under that section involved moral 
turpitude. Letters were written and memo- 
- rials sent but the letter commiunicaling the 
opinion of the Government did not reach 
him in time with the result that Mr. Haldar 
did not give further time and dismissed 
the election petition onthe ground that the 
opinion of the Local Government that the 
said conviction involved moral turpitude 
had not been produced before him. 

Thereafter a notification was issued in 
the Caleutta Gazette publishing the result 
of the General Election of the Raishahi 
Municipality, and the name of the petitioner 
along with the names of all the other Com- 
missioners elected at the General Election 
was mentioned therein. On January 10, 1935, 
ihe Local Government wrote a letter to the 
Commissioner cf the Rajshahi Division 
wherein it was stated that conviction of the 
petitioner of the said offence involved moral 
turpitude. On the contents of the said letter 
being made known to the opposite party 
No. 1 he made an application to the District 
Judge for re-consideration of Mr. Haldar'’s 
order. The said application was treated as an 
application for review made on the ground 
of discovery of new and important cvidence 
by Mr. Hattiangadi, District Judge of Raj- 
shahi who succeeded Mr. Halder, and has 
been granted by him. By order dated May 
16, 1935, Mr. Hattiangadi has set aside the 
petitioner's election. The petitioner moved 
against this order and obtained the Rule. 
In my judgment notwithstanding a de- 
cision by the Chairman or the District Ma- 
gistrale that the nomination paper of a 
candidate for election is in order, the Dis- 
trict Judge in considering an election peti- 
tion can gointo the question again. Sec- 
{ion 38 (d) is explicit on the point. I do not, 
therefore, see my way to accede to the con- 
tention of the petitioner that it was not 
open tothe opposite party No. 1 to urge 
before the District Judge the grounds men- 
tioned ing. 22, sub. (2). 

A point of greater importance has, how- 
erer, been raised on behalf of the petitioner 
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in this Rule. It is that the learned District 
Judge had no power 10 review an order 
made under s. 37, be it an order confirming 
or amending the declared result of an elec- 
tion or setting the election aside. A sub- 
sidiary point has been raised, namely, that 
even if such an order can be reviewed by 
the District Judge, the District Judge has 
no power toadmit an application for review 
or set aside an election after the publica- 
tion of the result of the election in the 
Calcutta Gazette. In my judgment there is 
no substance in the last-mentioned point. 
Section 50 is the section which deals with 
the publication in the Calcutta Gazette. It 
is the last step of an election. It is 
only after publication in the Calcutta 
Gazette of the names of elected and ap- 
pointed Commissioners that the Commis- 
sioners are to meet and within 21 days of 
such publication that the Chairman is to be 
elected by them (s. 45). The Act does not 
contemplate that the publication in the 
Calcutta Gazette of the names of the Com- 
missioners elected is to be after all disputes . 
about the validity of a parlicular election 
has been settled, It, on the other hand, 
contemplates that the Commissioners are to 
carry on their functions notwithstanding 
that the election of some or all of them 
may be under challenge in proceedings 
taken under s.36ofthe Act (s. 41). The 
publication in the Calcutta Gazette of the 
name of a person as an elected Ccmmis- 
sioner does not, in my judgment, prevent 
proceedings for setting aside his election 
being taken or continued before the Dis- 
irict Judge. The principal question raised in 
the Rule must now be considered. The Dis- 
trict Judge who has to hear an election peti- 
tion is not a persuna designata He is the 
presiding Judge of the principal Civil 
Court of original jurisdiction in the District: 
Nara Narayan Mandal v. Aghore Chandra 
Ganguly (1). By reason of s. 4, Civil 
Procedure Code, ands. 37, Bengal Munici- 
pal Act, the Civil Procedure Code does not 
ex proprio vigore apply. The Local Govern- 
ment can, however, by virtue of the powers 
conferred on it by s. #4 (f) Bengal Munici- 
pal Act, prescribed rules of procedure in 
relation to election petitions. Rule 5 of the 
rules so prescribed is relevant. It runs 


thus : 

“Every election petition shall be inquired into by 
the Judge, as nearly as may be, in accordance with 
the procedure applicable under Code of Civil Proce- 
dure, 1908, to the trial of suits; provided that it shall 
only be necessary for the Judge to make a memoran- 


a i 390 W N 971; 163 Ind. Cas. 735; 63 C 136; 9 R 
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“dum of the substanceof the evidence of any witness 
examined by him.” . 

Whether a Civil Court ora public officer 
exercising judicial functions has inherent 
power to review its or his judgment or 
order is a question on which divergent views 
have been expressed (see the cases collected 
in Hiralal Mukerjee v. Premmoyee Debi 
(21, and Baij Nath Ram Goenka v. Nand 
‘Kumar Singh (3), but so far as this case is 
concerned, it is not necessary to decide the 
said question, for in my judgment the 
power of reviewing his order of judgment 

‘has been conferred on the Judge dealing 
with an election petition by the aforesaid 
statutory rule. Rule 5, which I have quoted 
above, in my judgment, imports s. 114 and 
O. XLVI, Civil Procedure Code, and all 
rules of procedure contained therein relat- 
ing to suits which are consistent with the 
provisions of the Bengal Municipal Act. 
Nor dol think thatsub s. 4,8.37 which gives 
tothe order of the Judge a finality excludes 
the power of the Judge to review his own or- 
der. The word “final” used there means that 
the order isa non-appealable one Matangini 
Debi v, Grish Chardra (4), and Hiralal 
Muk:zrjee v. Premmoyee Debi(2). In Reasat 
Hussain v. Hajee Abdvollan (5) the 
donee, upon the refusal of a Sub-Registrar 
10 register a deed of gift, the execution of 
which was denied, applied to the Zilla Judge 
under s. 73, Registration Act of 1871, for 
an order on the Sub-Registrar to register ib. 
The Zilla Judge, Mr. Taylor, after taking evi- 
dence came to the conclusion that execution 
had not been proved. He accordingly refused 
the application. An application for review 
on the ground of discovery of new and impor- 
tant evidence was made to his successor-in- 
office, Mr. Craster, and was granted. In 
revision the High Court set aside the o. der 
granting review on the ground that the Zilla 
Judge had no jurisdiction to review an 
order passed by him and thereupon an 
appeal was taken to Her Majesty in Council. 
Sir James Colvile first pointed out that 
the order of the Zilla Judge either grant- 
ing or refusing the application in such pro- 
ceedings was final so far as that Court was 
concerned, and although passed not ina 
suit but in a miscellaneous proceeding of 
a summary nature was to all intents and 
purposes a decree as defined in a Civil Pro- 
cedure Code. He then noticed the pro- 


(2) 20 L J 306. 
(3) 34 O 677;6C LJ 84; 11 O WN 803, 

(49300 619:7 O W N 433. , 
) 3 IA 221; 9 Q 131; 28 W R 50; 3 Sar. 221 
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visions of s.38 of :Act XXII of 1861 which 
defined the procedure to be followed by the 
Zilla Judge in such cases. That section is 
in the following terms: 

“That the procedure described by Act VIII, of 
1859 (Civil Procedure Code) shall be followed as far 
as capable in all miscellaneous cases and proceed- 
ings which after the passing of the Aot shall be insti- 
tuted in any Court.” 


Sir James Colvile then remarked as 


. follows: 


“This provision, their Lordships conceive, expressly 
makes applicable to a proceeding to compel registra- 
tion under the Registration Act vhe whole procedure 
of Act VIII, of 1859, including a power of admitting a 
review.” 

It is urged that the view that I am 
taking is inconsistent with the judgment 
of the Bombay High Court in Framroz 
Dosabhai v, Dalsukhbhai (6). I do not think 
so. That case is, as I shall indicate 
later on, a peculiar case, but even if the 
observations made therein by Macleod, 
C.J., be held to be laying down general 
principles of interpretation, I should say 
that, regarded as such, they are inconsis- 
tent with the observaticns of the Judicial 
Committee in Reasat Hussain v. Hajee 
Abdoollah (5), a case not cited before 
the learned Judges of the Bombay High 
Court, and soshould be discarded. 

In that case, however, a landlord instituted 
proceedings under Chap. VII of the 
Presidency Small Cause Courts Act for re- 
covery of possession of property in the 
possession of a sub-tenant. The Bombay 
High Court had heldin the past that such 
proceedings are not suits. The Second 
Judge of the Small Cause Court, Mr. Tyab- 
bee, ordered the sub-tenant to vacate. 
The sub-tenant thereafter applied for re- 
view on the ground of discovery of new 
evidence. The application for review wasg 
rejected, the Judge holding that he had 
no such power. The High Court was moved 
and Macleod, C.J. in the course of his 
judgment and in construing e. 48, Presi- 
dency Small Cause Courts Act made th 
following observation :— 

“I think that that section means that in the proceed- 
ings themselves under the chapter the provision of ths 
Code shallapply as far as possible, that is to say, 
until an order is made granting or dismissing the 
application, and while any further proceedings which 
might become necessary in execution of the order are 
being taken. To go astep further, by stating that any 
other provisions of the Code with regard to appeals 
or reviews apply, would not, I think, be warranted by 
the words of the section.” 


oe 48, which is in Chap. VII, runs 
tous: 
“In all proceedings under this chapter, the Small 
(6) 45 B 972; 61 Ind. Cas. 567; A I R1921 Bom, 10; 
23 Bom. LR 383, 
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Cause Court, shall as far as may be and except as 
herein otherwise provided, follow the procedure 
prescribed for 9 Court of first instance by the Code 


' of Civil Procedure,” 


lt was pcinted out in that case that the 
proceedings under Chap. VII, are summary 
proceedings and do not finally determine 
the rights of the parties, for a pariy ag- 
grieved can file a suitin the High Court, 


‘ and the words “so far as may be” used 


-Small Cause Courts Act. 


in the section have in view the sum- 
mary nature of the proceedings. The 
words “except a3 herein otherwise provided” 
have in contemplation the rules framed by 


the High Court under s.9 (1) of the Act. 


It was pointed out that the provisions of 
s'114 and O. XLVII. Civil Procedure Code, 
do got apply to suits instituted in Presi- 
dency Small Cause Courts, they being ex- 


‘pressly excluded by s.8and0O. LI, Civil 
. Procedure Code, and the High Court of 


Bombay had not made provisions for 
review of judgments in such suits in the 
rules framed under s. 9 (1); 
Fawcett, J., 
who agreed with Macleod, C. J., in discharg- 
ing the Rule, in my judgment, sounded 
the correct note, when he said that when 


. applications for review are not admissible 


in suits filed in the Presidency Small Cause 
Court, it would be . unreasonable to hold 
that such -applications are admissible in 
summary proceedings in the same Court 
taken under Chap. VIL of the Act. He 
rightly said that the provisions of s.8 
and O. LI, Civil Procedure Code, furnished 
the clue to the interpretation of s. 48, Presi- 
dency Small Cause Oourts Act, and that 
the legislature never intended by that 
section to confer a power ol review in cases 
coming under Chap. VIL Having regard to 
these special circumstances. I do not think 


that the decision given in Framroz Dosa-' 


bhais case (6), on the construction of s. 48, 
Presidency Small Cause Courts Act, lays 
down any general pinciples of interpre- 
tation or can be invoked to interpret r. 5 
of the rules framed by the Local Govern- 
ment under s. 44, Bengal Municipal Act. 
Kor these reasons I hold that the District 
Judge had power to review his order 
passed under s. 37, Bengal Municipal Act, 
and I must discharge the Rule, subject to 
one variation in the order made on May 
16, 1935. The learned District Judge had 
allowed Rs. 80 as Pleader’s fee to the op- 
posite party No. 1. Mr. Haldar, when he 
dismissed the opposite party No. 15 ap- 
plication, allowed against him Rs. 16 only 
as Pleader’s fee. None of the parties 
were responsible for the way the proceedings 
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took. It was all due to the delay in the 
transmission of the letter of the Local 
Government, wherein it had expressed its 
Opinion on the nature of the offence of 
which the petitioner had been convicted. 
In these circumstances I am of opinion 
that it would be proper to allow to the 
opposite party the sum of Rs.’16 only as 
Pleader’s fes. Subject to this modification 
the order of Mr. Hattiangadi, dated May 
16,1935, is affirmed and this Rule is dis- 
charged with costs. Hearing-fee one gold 
mohur. 
D. Rule discharged. 


NAGPUR HIGH COURT 
First Civil Appeal No. 167 of 19383 
February 11, 1936 
STONE, C. J. AND NIYOGI, J, 
ABDUL GHAFFPAR KHAN— APPELLANT 
Versus 
GOKUL PRASHAD AND OTHERS— 


RESPONDENTS 

Damages—Suit for damages for assault — Inter- 
ference with damages awarded by trial Court—When 
proper — Loss of eye and other injuries — Vindictive 
damages, if can be awarded — Mitigating circum- 
stances— Plaintif earning nothing at time of ac- 
cident—How far material in assessing damages. 

An Appellate Court should be very slow to inter- 
fere with the conclusions cf the trial Court with 
regard to damages to be awarded. But where the 
trial Court has proceeded ona wrong basis and ina 
case of assault in which the plaintiff is entitled to 
ordinary damages in any event, has proceeded as 
thoughthe case is one where the plaintiff should 
not get exemplary damages and should have the _ 
damages cut down by taking into account circum- 
stances which would have gone in mitigation of 
damages had exemplary damages been given, the Ap- 
pellate Court will interfere. 

In a cass where the assault has resulted in a most 
serious injury causing the loss of an eye which had 
to be removed and replaced by aglass eyeand the 
person assaulted also received a cut nose and wounds 
on his back, head, hands and feet and was ill fora 
considerable time, he is entitled to ordinary damages 
in any event. If the circumstances justify vindictive 
damages, he is entitled alsoto vindictive damages 
unless the defendant to the suit for damages proves 
the facts which justify mitigation of the vindictive 
damages. A defendant can allege facts which 
would constitute a defence and would result in the 
plaintifi's getting no damages at all if sustained, 
Such allegations would amount to allegations in bar of 
the right of action. But thoss facts cannot be relied 
upon in mitigation. 

Because the man at the time when the accident 
took place happens to bə earning nothing, does not 
lead to an inference that hereafter, hadthere been 
no accident, he would have continued earning 
nothing. . 

Held, that bearing in mind the age of the plaintiff, 
his previous career and also noting that although 
he was advancing inage he was apparently, apart 
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from this injury, declining in earning capacity, a 
sum of Rs, 1,000 would be a fair measure of damages 
under the above head. of loss of earning capacity and 
risk of total loss of the eyesight. He was-entitled 
to something for pain and suffering caused to him and 
also the amount he has spent in getting medical treat- 
ment and artificial eyes, 
. F.C. A.from the decree of the Court of 

the Second Sub-Judge, First Class, Saugor, 
dated July 29, 1933 in O. S. No. 85 of 1922 

Mr. A. Razak, for the Appellant. 

Messrs. W. Datta and B. L. Gupta, for the 
Respondents. 


Judgment.—This is an appeal from the. 


First Class Subordinate Judge, Saugor, rais- 
ing the question of the rate of damages to 
be awarded. There are also cross-objections 
the disposal of which follow from the con- 
clusions arrived ut in this sppeal. ‘The 
action is for damages for a very grave 
assault which took place and. as a conse- 
quence of which the plaintiff received numer- 
ous Injuries including one of a serious and 
permanentnature, The plaintiff was beaten 
by a number of persons, pursued into the 
cottage of a woman who was endeavouring 
to rescue him and who had fastened the 
door of the cottage which was broken open. 
In the cottage a most serious injury was 
caused which resulted in the loss of an 


eye of the plaintiff which had to be removed,- 


in order to prevent infection of the other 
eye, and replaced by a ‘glass eye. The 
plaintiff also received a cut nose and 
wounds on his back, head, hands and feet 
and he was ill for a considerable time. At 
. the time he was 37 years of age and his 
career had been somewhat varied. He 
had been for 10 years in Government 
Service asa Revenue Inspector, Assistant 
Superintendent and Superintendent, Settle- 
ments, and Government Auditor of Co- 
operative Societies. Hehad also become a 
Non-Commissioned Officer during the war. 
He had left Government service in 192] 
and entered the service of the Bhopal 
State as Assistant Revenue Secretary and 
later as Assistant Settlement Officer and 
by 1927 he had reached -a position where 
he was receiving Rs. 300 per mensem and 
a daily allowance of Rs. 4 which comes 
approximately to Rs. 420 amonth. After 
that for reasons which are not very plain 
we are informed that the plaintiff ceased 
to pe in Government service. Then he 
became a private agent on Rs. 150 a 


month with an allowance. Then he ceased ` 


to be in any employment. After the beating 
he was again employed as a private 
agent, 
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Now in our. opinion an Appellate Court 
sould be very slow to interfere with the 


conclusions of the trial Court with regard - 
to damages to beawarded, but the learned - 


Subordinate Judge has in this case proceed- 
ed ona wrong basis. He has proceeded 
as though this is a case where the plaintiff 
should not get exemplary damages and 


should have the damages cut down by = 


taking into account circumstances which 
would have gone in mitigation of damages 
had exemplary damages been given. In 
our opinion in a case ofan assault of this 
nature the plaintiff is entitled to ordinary 
damages in any event. If the circum- 
stances justify vindictive damages, he is 
entitled also 10 vindictive damages unless 
the defendant proves the facts which 
justify mitigation of the vindictive damages. 
In many cases of assault that would 
operate to reduce the damages to nearly 
nothing. In the case cited in Mayne on 
damages at page 488, Mr. Justice Heath 
observed that he remembered a case where 
a jury gave £500 damages for merely 
knocking a man’s hat off. That isa case 
where the damages could cnly be justified 
on the basis of vindictive or exemplary 
damages and had the circumstances been 
such in that case as to show that the 
plaintiff had so acted that those exemplary 
damages should be mitigated, £500 
damages should have been reduced either 
to afarthing or to something less than 
the amount awarded according to the facts 
relied on mitigation. Here the damages, 
quite apart.from applying of the principle 
of vindictive damages, ‘are obviously sub- 
stantial and those damages cannot be 
mitigated. A defendant can of course 
allege facts which would constitute a 
defence and would result in the plaintiff's 
getting no damages at all if sustained. 
Such allegations would amount to allega- 
tions in bar of the right of action. But 


' those facis cannot be relied upon in 


mitigation, 


In this case what the learned Judge has - 


done is to find that the plaintiff cannot . 


get exemplary damages. ‘Then he has gone 
on to assess the damages after considering 
the aggressive conduct of the plaintiff. 
Thus while refusing exemplary damages 
he has apparently reduced the ordinary 
damages by taking into account matters 
in mitigation. 

We are also of the opinion that even if 
it were proper im a case, where ordinary 
damages .were only to be allowed, to 
mitigate those damages having regard, 


Nome? x 
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to the conduct of the plaintiff, the facts 
here could not justify mitigation of those 
damages. The serious injury suffered was 
the loss of an eye. The loss of the eye 
took place after the plaintiff had fled 
from the scene of the dispute which arose 
over the question whether he should or 
should not take some wood from a heap 
of wood near a kiln. The beating which 
resulted in this injury took place after 
he had got into the cottage ofa woman 
and after the woman had locked the door 
of the cottage. It is certainly a case where 
the defendants acted very wrongly in 
pursuing him, in breaking open a door, 
and attacking him when he was a fugitive 
and from the moment he fled he certainly 
had not taken up an aggressive attitude. 
On the other hand, he was trying to 
escape and was certainly doing nothing that 
would justify an attack that later on was 
made on him. We, therefere, consider that 
this is acase where itis proper to inter- 
fere with the finding as to damages and 
“we proceed to consider what in our opinion, 
on the facts proved, the damages ought 
-to be. 


The original claim was for Rs. 7,000, but 
` that has been reduced to Rs. 5,500, and 
Rs. 5,500 is all that is asked for. Admit- 
tedly the plaintiff has spent Rs. 860 in 
getting medical treatment and artificial 
eyes and he is clearly entitled to Rs. 860. 
He is also clearly entitled to something 
substantial for pain and suffering caused 
to him and we think that Rs. 1,000 is not 
excessive under this head. He is also 
entitled to something for loss ofhis earn- 
ings or probable loss of earning capacity 
and also, we think, something for the risk 
hereafter of his becoming permanently 
blind, not because of infection but because 
he has now only one eye and if that 
is damaged, he would become permanently 
blind. 


We agree with the learned Subordinate 
Judge thatthe evidence is not very good 
but we are clearly of the opinion that 
because the man at the time when the 
accident took place happens to be earning 


nothing, does not lead to an inference . 


that hereafter, had there been no accident, 
he would have continued earning nothing 
and we think that in this case, bearing in 
mind his age, bearing in mind his previous 
career, also noting that although he was 
advancing in age he was apparently 
apart from ihis injury, declining in earning 
capacily, a sum of Rs. 1,000 would be a 
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fair measure of damages under the above 
head of loss of earning capacity and risk 
of total loss of the eyesight. That gives in 
all Rs. 2;860. He has, however, through 
criminal proceedings, received a sum of 
Rs. 560. ‘This should go, in our opinion, 
in reduction of the damages which he 
claims since he has already received Rs. 560 
in respect of these injuries. That results 
in the damages now amounting to Rs. 2,300. 


There will bea decree accordingly for 
that amount with proportionate costs on 
the basis of Rs. 2,860. The defendants will 
pay their own costs. The decree will be 
executed against defendant No, 1 alone in 
the first instance and failing recovery from. 
him the decree will be executed against 
defendants Nos. 2 and 3, and failing 
recovery from them, it will be executed 
against defendant No. 4 who was a mere 
servant of defendant No. 1, defendants 
Nos. 2 and 3 being his maternal uncles. 


The memorandum of cross-abjections fails 
and is dismissed without costs as it has not 
been pressed before us. 


N. Decree accordingly. 


PATNA HIGH COURT 
Criminal Revision Petitions Nos. 369 and 
370 of 1936 
August 14, 1936 
VARMA, J. 

KALYAN MUL MATHUR— PETITIONER 
TETSUS 


EMPEROR—Oprposits Party 

Criminal Procedure Code (Act V of 1898), ss. 133, 
137 (3)—Order under s. 137 (3) not good by reason of 
nutsance having abated—Order must be set aside by 
Appellate authority — Order under s. 133 cannot be 
made absolute without taking evidence of witnesses 
produced by party —S. 133, whether applies to nuisance 
likely to artse—Nuisance ceasing to exist— Order should 
not be made absolute—~Quaere — Magistrate, whether 
can continue with two proceedings under s. 133 side by 
side with regard practically to same subject-matter. 

An order under s. 137 (3), Criminal Procedure Code, 
is not like an order unders. 141 which spends itself 
in 60 days; and ifthe order under s. 137 (3) isnot good 
by reason of the nuisance having abated and is al- 
lowed to remain in force, then in case of future pro- 
ceedings, itis apt to be used against the party against 
whom such orderis passed. Such an order, therefore, 
must be set aside by the appellate authority. 

An order under s, 183, Criminal Procedure Code, 
cannot be made absolute without taking evidence of 
witnesses produced by the party against whom it ig. 


passed, 7 


- 4936 

Sevtion 133, Criminal Procedure Code applies to an 
existing nuisance and not to anuisance that is likely 
to arise in future. So wherethe nuisance has abated 
an order under s. 133 should not be made absolute. 
Shri Ram v. Emperor (1) and Gokal Chand v. Emperor 
(2), referred to. 

Quere.—It is doubtful if a Magistrate can con- 
tinue with two proceedings under s. 133, Criminal 
Procedure Code, side by side with regard to practical- 
ly the same subject-matter, bacauss the danger is 
that by this procedure a Magistrate may geta chance 
of reviewing an order which he had already passed. 


Cr. R. P. from an order of the Sessions 
Judge, Muzaffarpur, dated July 13, 1936. 

Messrs. Hareshwar Prasad Sinha and P. 
Jha, for ihe Petitioner. 

Mr. 5. M. Gupta, for Assistant Govern- 
ment Advocate, for the Crown. 


ORIMINL Revision No. 370 or 1936. 


Order,—This is an application against an 
order passed by the Sub-Divisional Officer 
of Bettiah under s. 137 (8), Criminal Proce- 
dure Code. As this matter is to a very 
great extent connected with the subject- 
matter of Criminal Revision No. 369 of 
1936, it is necessary to mention a few facts. 
Oriminal Revision No. 370 arises out of 
Miscellaneous Case No. 14 of 1936 and 
Criminal Revision No. 369 arises out of 
Miscellaneous Case No. 16 of 1936. 

Tt appears that the Sub-Divisional Officer 
of Bettiah on a report received on March 27, 
1936, from the Sub-Inspector of Police issu- 
ed notice under s. 133, Criminal Procedure 
Code, to the petitioner to abate the nuisance 
caused by his depositing waste water near 
the Majhaulia Police Station. As it appears 
from the notice itself it was with regard 
tosome bad water in a ditch within the 
compound of a mill. Cause was shown on 
April 8, 1936, and on that date the learned 
Magistrate expressed an opinion that evi- 
dence should be gone into and called upon 
both the parties (the Sub-Inspector on the 
one hand and the present petitioner on the 
other) to produce witnesses on the next day. 
On April 9, 1936, four witnesses were examin- 
on behalf of the first party and two wit- 
nesses were examined on behalf of the 
second party. A petition was filed by the 
second party for time to produce further 
witnesses. The learned Magistrate ordered 
them tofile alist that very duy and he adjourn- 
ed the case. fcr argument and evidence, if 


any, to April 21, 1936. Jt appears that on` 


April 21, 1936, a list of four witnesses who 
were present in Court was filed cn behalf 
of the second party but, without examining 
them, on hearing from ihe second party 
through a petitionof the foul water in the 
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ditch having disappeared, the learned Magis- 
trate asked for a report from the Sub- 
Inspector of Police who supported the al- 


legation of the second party. After this 
the learned Magistrate goes on to add: 


“In that case there is no object in 
prolonging these s. 133, Criminal Procedure 
Code proceedings as the nuisance in respect 
of which ‘they were started has apparently 


been caused to cease, Since I have not been satistied 
that the original order was not reasonable and 
proper, it is hereby made absolute under s 137 (3). 
Since the nuisence is admitted to have been abated 
there is no object in proceeding further unders 149, 
Criminal Procedure Code. The socond party are 
discharged from their P. R, and the case disposed of,” 


The petitioners went to the learned bes- 
sions Judge of Muzaffarpur who, although 
he was of opinion that the learned Sub- 
Divisional Officer was not justified in mak- 
ing the Rule absolute, did not think it neces- 
sary to refer the matter to this Court as 
no further proceeding under s. 140 was 
contemplated. Therefore, no question of 
prejudice arose tothe petitioner. I agree 
with the first part of the observation made 
by the learned Sessions Judge but not with 
the second because an order under s. 137 (3) 
is not like an order under s. 144 which 
spends itself in 60 days and if the order 
under s. 137 (3) was not good, and is allowed 
to remain jo force then in case of future pro- 
ceedings it is aptto be used against the 
petitioner, because the learned Magistrate 
has made his preliminary order absolute. 
There are other grounds upon which this 
order has been attacked by the learned 
Advocate appearing on behalf of the peti- 
tioner and they are that when the Magis- 
trate decided to go into evidence and fixed 
April 21 for argument and evidence, 
if any, and when the petitioner had 
four other witnesses ready, he was not 
justified in making the order absolute with- 
out examining those witnesses. This con- 
tention, I think, must prevail. Section 137 
(1) says that the evidence shall be taken as 
in summons cases. Under these circum- 
stances I think this Rule should be made 
absolute and the order of the learned 
Magistrate, dated April 21, 1936, is set 
aside. 


CRIMINAL Revision No. 369 or 1936. 


We now come to the revision which arises 
out of Miscellaneous Case No. 16 of 1936. 
Now, before ihe previous case just now dis- 
posed cf was finished, a report was submit- 
ted by the Health Officer of Champaran Diga 
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trict Board, cn receipt of which on April 14, 
1936, with regard 
which was ultimately dealt with by his order 
dated April 21, 1936, the learned Sub-Divi- 
sional Officér ordered in the following 
terms: 

“Issue notice to Manager, Majhaulia Mill under 


s. 133, Criminal Procedure Code, to filter and chlori- 
aoe waste water. Cause if any to be shown cn 


But from the evidence it is clear that 
all the time they were pointing to the same 
tank which was the subject-matter of a pro- 
ceeding in Miscellaneous Case No. 14 of 
1936. The learned Magistrate made his 
order absolute on July 4, 1936. We know 
from the records of Miscellaneous Case 
No. 14 of 1936 that there was no water in 
the tank and therefore the learned Magis- 
trate had dropped the proceedings, al- 
though he made the Rule absolute. Still 
he continued with this proceeding for a 
time. Throughout the period after April 21, 
1936, there was no water to be filtered or 
to chlorinate. on the evidence in Miscel- 
laneous Case No, 14. Then the result of the 
present order is not with regard to any 
existing nuisance but of a nuisance which 
is likely to come into existence during the 
season. The section applies to existing 
nuisance and not to nuisance that is 
likely to arise in future. If any authority 


is wanted, I may refer to the cases in.- 


Shri Ram v. Emperor (1) and Gokal Chand 
v. Emperor (2) The learned Sessions 
Judge was of opinionthat this order, too, 
should not have been made absolute, but 
he refrained from referring the case to 
this Court. In view of the authorities that 
I have cited, if the nuisance does not exist 
now Ido not think the order should have 
been made absolute. It is doubtful if a 
Magistrate can conlinue with two proceed- 
ings under s. 133, Criminal Procedure 
Code, side by side with regard to practical- 
ly the:same subject-matter, because the 
danger is that by this procedure a Magis- 


trate may get a chance of reviewing an 


order which he had already passed. This 
“jis a procedure which is not contemplated 


by the Criminal Procedure Code. I would. 
therefore set aside this order as well and. 


make the Rule absolute. 
D. Rule made absolute 


(0) A IR 1935 All. 926; 159 Ind. Cas. 198; (1935) Cr, 
Cas. 1140; 1935 A L R 1086; 8 R A 407; 37 Cr. LJ 317; 
LR1I7A8 Or. n 

(2) 1 Lah. 163;56 Ind, Cas. 448; A I R 1920 Lah, 258; 

if 


(2) 1 La, 


Ql Or, Lid 402; 12 P WR 1920 0r 
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‘LAHORE HIGH COURT. 


Criminal Revision Petition No. 1285 


of 1935 
November 29, 1935 
COLDSTREAM, J. 
RATTAN LAL—Conviot—PETITIONER 
versus i l 
EMPEROR— RESPONDENT 


G 
+ tm 


163510 0” 


Criminal trial — Sentence—Fine—Reprecentation 


that friend of accused would pay it—Held, fines 
were rightly imposed. l P 
Where fines were imposed on.the accused and “16 


was contended that the accused being unable to pay — 


the fines would haveto stay in jail for a long period 


but it was found that the fine was imposed because 
it was represented to the Judge that a friend might — 


pay it: | TT 
Held, that the fines were rightly imposed. 


C. R.P. of the order of the Sessions Judge, 
Hoshiarpur, dated July 5, 1935, modifying 
that of the Magistrate, First Class, Hoshiar- 
pur, dated March 23, 1939. l 

Mr. Shamair Chand, for the Petitioner. 


Judgment.-—-This judgment will dispose 


of the Revision Petition Nos. 1285, 1286, 1287 
and 1288 which have been admitted on the 
question of sentence only. 

The petitioner was convicted under s. 420- 
75 in three trials and under, s. 409-70 in 
another trial. There were three counts in 
each case. The sentence awarded by the 


Magistrate was four yearson each count to 


run concurrently in each case, the total 
imprisonment thus imposed being 16 years. 
On appeal the learned Sessions Judge re- 
duced the sentence to 14 years on each 


An 


count except one, on which he has acquits :: 


ted. Thus-ihe period of imprisonment was 
reduced to six years, but the Sessions 
Judge added fines amounting to Rs. 1,370. 


Itis contended that the petitioner cannot | 


pay the fines and will, therefore, have to 
stay in jail for nine years. But l see from 
the judgment of the Sessions Judge in Ap- 


peal No. 143 that the fine was there imposed . 


because it was represented to the Judge 
that a friend might pay it. I think the 
fines were rightly imposed. 

The petitioner was convicted previously 
in 1928 and 1929 (two cases), 1930 and 1931. 
It appears that he isincorrigible and I see 
no good reason to interfere with the sen- 
tences imposed. I dismiss the petitions. 


x. l Petitions dismissed, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 140 of 1932 ~ 
-January 17, 1936 
D. N. MITTER AND PATTERSON, JJ. 
RADHARANI DASSYA AND oTHRRs— 
PLAINTIFFS — APPELLANTS 
VETSUS 
‘. BRINDARANI DASSYA—Derenpant AND 
ge eS OTHERS—RESPONDENTS 
Hindu Law—-Widow—Widow's estate—Nature of— 
Surrender by limited owner—It must be in favour of 
all reversioners—Reserving small monthly allowancé 


- does not make surrender invalid — Family arrange- 
" ment—Settlement of doubtful claim—Whether suffici- 


` ent consideration. 


A Hindu widow or a Hindu daughter ora Hindu 
mother represents the last’ male owner of an estate 
fully, for some purposes and it would notbe right to 
describe her right as a right of enjoying her hus- 
band’s estate now that her rights are properly under- 
eae Montram Kolita v. Keri Kolitant (1), referred 

0. 

Deed of surrender by a limited owaer will be up- 
held even where small portions have been reserved 
for maintenance ofa limited owner be shea Hindu 
widow ora Hindu mother or a Hindu daughter. 
paced Misser v. Maheshrant Misrain (2), refery- 
ed to, 

The surrender by a limited owner must bein favour 
of all the reversionersfor the time being at the time 
of the execution of the document. Where on the face 
of the document of surrender the deed of relinquish- 
ment appearsto bein favour of a reversioner but he 
is described, there in his capacity as karta and that 
the intention wasto transfer the interest estate in 
favour of all it is a valid surrender. Rangaswami 
Goundan v, Nachiappa Goundan (3) and Kam Krishna 


Prodhan v. Kousalya Mant Dasi (4), referred to. 


[p. 549, col. 2] 
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The settlement of doubtful right is a sufficient con- 


sideration to support a family arrangement. [p. 990, 
col, 2.) 


A. from original decree of the Sub- 
Judge, 5th Court, Dacca, dated April 20, 
1932. 


Messrs. Atul Chandra Gupta and Prokash 
Chandra Pakrashi, for the Appellants. 

Messrs. Brojolal Chakravarty, Rajendra 
Chandra Guha and Prafulla K. Guna, for 
the Respondents. 


D. N. Mitter, J.--This is an appeal 
against the decree of the Subordinate 
Judge of Dacca, dated April 20, 1932, by 
which he dismissed the plaintiff's suit for 
recovery of possession of about 16 gandas 
share of the estate of one Madhusudan 
Das, a wealthy banker and zemindar of 
the district of Dacca. The claim of the 
plaintiffs, who are appellants before us, 
turns on the legal effect of a document 
which was executed so far back as in the 
year 1877. In order to understand the 
questions raised by this appeal on behalf 
of the plaintiffs it is necessary to state a 
few circumstances which led to the execu- 
tion of this document dated September 29, 
1877, by Shyampeari Dassyain favour of 
Mohini Mohan Das, the eldest son of the 
said Madhusudan Das. The relationship of 
the parties are shown in the following 
genealogical tree which is admitted by both 
parties. 


MADHUSUDHAN DAS = Shayam Pear 


(d. Aprill2, 1885 


y 
(d. November 16, 1918) 





| 
Mohini Mohan Radhika Mohan 
(d. December 1896) (d. June 26, 1878) 


Widow Govinda 
Rani YA 1920) 


| 
Krishna Preyashi 
(d. May 22, 1930) 


Sons 
Plaintiff-Defendants 
Nos. 2—6, 


Ib appears from the said tree that Madhu- 
sudan Das died leaving him surviving five 
sons Mohini Mohan, Radhika Mohan, Lal 
Mohan, Kshetra Mohan and Sashi Mohan, 
and his wife Shyam Peari. One of the 
sons Sashi Mohan, died a few months 
after the death of Madhusudan Das on 
October 1, 1865, and under the Dayabhaga 
system of the Hindu Law Sashi Mohan’s 
1-5th share, which corresponds 108 annas 
4 gandas, share in the estate of Madhu- 


165—-69 & 70 


Nos. 7—12, 


Lal Mohan 
(d. 1885), (d. 1898 


leaving a widow = 


Priyamoyes 
(d. December 1902). ere No. 1) 


Brindrani 
(defendant No. 1) 


ons 
Plaintifi—Defendants 


| 
Sashi Mohan 


Kshetra lohan 
: ) (d. October 1, 1865). 


Radharani 


Matilal Das = Brojomohini 
(d. October 24,1925) | (plaintiff No, 2) 


Ajit Kumar Das, (minor) 
(plaintiff No, 3) 


sudan Das, devolved on his mother Shyani- 
peari. It appears that a will was executed 
by Madhusudan on November 24, 1855, 
several years before his death which hap- 
pened on April 12, 1865. That will is to be 
found printed at p. 1 of the second part of 
the paper book and has been marked as 
Ex. B in ihe suit. It'is not necessary to 
refer to all the terms of the said will 
beyond slating that there is a provision 


iú the said will by which the power af 
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management of the estate left by Madhu- 
sudan after Madhusudan's death was given 
to the eldest son Mohini Mohan. Mohini 
according to the power given to him by 
the will was managing the properties men- 
tioned in the schedule as forming part of 
the estate of Madhusudan and other pro- 
perties mentioned in the schedule. The 
next event which requires mention is the 
execution of the Nibandhan Patra on De- 
cember 7, 1875, between the sons of Madhu 
Sudan except Sashi Mohan who had died 
in the meantime. See Ex. F printed at 
p. 11 of the second part of the paper book. 
In this Nibandhan Patra it was stated that 
they were Owners in equal shares of all the 
Properties the movable and immovable 
which stood in the name of their father 
Madhusudan as also of the money-lending 
and trading concern, etc, In para. 1 of the 
said document if was stated that each of 
the sons would get a sum of Rs. 300 per 
month from the estate and that Mohini 
Mohan was to carry on the management 
and act asthe Karta of tke 16 annas of 
the estate left by his father. The karia was 
given the power to sell off any useless 
movable or immovable property of un- 
Profitable nature with the consent of all 
the brothers. The karta was to conduct 
law suits relating to the estate in his own 
mame after stating the names of the three 
other brothers. 

The one important thing which need be 
moticed with regard to this Nibandhan 
Patra is that this document which was 
executed in 1875 ignores the fact that 
Shashi Mohan's 1-5th share in Madhusudan's 
estate had several years before devolved 
on the mother Shyampeari and practically 
ignores Shyampeari’s interest in the estate. 
This brings us to the consideration of the 
nadabinama which was executed by Shym-~ 
peari in favour of Mohini Mohan as karta 
of the joint family on September 29, 1875: 
See Ex.-A printed at p. 21 of the second 
part of the paper book. It is important to 
notice in connection with this document 
that there is a recital in this document of 
the will of Madhusudan, more, particularly 
of the fact that Mohini Mohan, the eldest 
Bon, being capable, obtained a certificate 
from the District Judge of Dacca under 
Act XXVII of 1860 according to the terms 
or the will and had been in possession en- 
Joying, Managing and acting as karta of 
all the movable and immovable properties 
left by Madhusudan. There is a further 
_-§tatement ihat Mohini Mohan and other 
brothers who were aliye weyo the real heirs 
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of Madhusudan “Das, but according to 
Hindu Shastras Shyampeari was 
entitled to a right of enjoying her shares 
in the estate left by her deceased son during 
her lifetime and the foliowing clause may 
be quoted in extenso; because it will bear 
on another question, namely, that this 
document had the effect of a family arrange- . 
ment apart from its being a deed of re--. 
lease. That clause isto the following effect: 

“I having accordingly applied for cb'aining a 
certificate under s. 27 of 1660, in respect of that 
share, my application was rejected up to the High 
Court, and the properties have remained in your 
possession ‘and enjoyment and under your manage- 
ment. Although, being a pardanahin woman of a 
respectable family I was unable to carry on manage- 
ment, yet being led by the evil advice of mischievous 
persons, I at times expressed a desire for instituting 
a title suit in Court for the share of the said deceag- 
ed son and thus caused pain to the good heart of 
you, my son, bornof my own womb, and as you are 
dissatisfied on account of that, I am in great un- 
easiness of mind.” : 

Then follows the clause by which she pur- 
ports to give up the right of enjoyment 
which she had in respect of the share left 
by the deceased son in the properties 


mentioned in the dccument as well as 
in such properties as may in future 
be acquired with the profits thereto 


on condition of her getting a Mushahara 
or monthly allowance on and from the 
time of execution of the document till the 
end of her life, at the rate of Rs, 150 at 
a lump per month out of the share left by 
the deceased son. The next clause is to the 
following effect : 

“Therefore being in full possession of my s3nses 
and cut of my own accord, I give up, by this nadabe 
(release) whatever rights of enjoyment I have or had 
under the Shastras, in the share left by the deceased .” 
sons, on the aforesaid terms. Save and accept get- 
ting this fixed monthly allowance in respect of the 
share of the said deceased son, I shall never be 
entitled to file any suit in Gourt, demanding any 
accounts, etc., for the past and making any sort of 
claims, etc., for the future,” 


The plaintifis base their claim on the 
contention that this document as construed 
does not amount to surrender of Shyam- 
peari’s interest in the property which she 
inherited from her son Sashi Mohan. The 
contention of the plaintiffs both here as 
also in the Court .below is that it was 
not asurrender of her entire interest, but 
it was merely a transfer of the right of 
Management to the eldest son. It was 
further contended that the surrender, 
even if it be assumed to be of the entire 
interest of Shyampeari in her son’s estate, 
was notright in form as it was in favcur 
of only the eldest son Mohini Mohan who 
was only one ofthe four reversioners alive 
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at the time of the execution of the docu- 
ment. The deed was also attacked oa 
the ground that it was a deed of surrender 
as there was a reservation of an allowance 
of Rs. 150 ina lump per month which is 
something very distinct from the reserva- 
tion of cerfain portion of the estate for 
maintenance of the limited owner. It was, 
therefore, contended that as this was not 
a deed which, in accordance with ihe 
Hindu Law was operative as a deed of 
surrender on the death of Shyampeari 
which happened on November 16, 1918, 
the properly would revert to the reversion- 
ers. Motilal Das, the father of plaintiff 
No. 3, was one of such reversioners he 
having died on October 24, 1925, and 
plaintifs Nos."1 and 2 are said to be 
trustees for plaintiff No. 3. On the other 
hand the contentions of defendants, now 
respondents, have been that this deed of 
1877 is a deed of surrender within the 
meaning of the Hindu Law and had the 
effect of extinguishing the right of Shyam- 
peari in her son Sashj Mohan’s estate. 

In the alternative it was pleaded that 
even if it was not operative es a deed 
of surrender she being a limited owner 
under the Hindu Law, tke transaction 
could be upheld or sustained on the ground 
of this being a family arrangement and 
that the consideration for this family 
arrangement was the settlement of some 
dispute and it is said that the settlement 
of doubtful claims had been held to be 
a sufficient consideration for such an 
agreement, a family arrangement. The 
Subordinate Judge has accepted both these 
contentions urged on behalf of the defen- 
dants and has accordingly dismissed the 
plaintiff's suit. 

In appeal before us Mr. Gupta, who 
appears for the plaintiffs have raised the 
contention that the legal effect of the 
transaction of 1877, Ex. A, was not that 
it was meant to be a deed of surrender and 
relinquishment andsoas to accelerate the 
estate for the benefit of the next rever- 
sioner, but that this was really a deed 
transferring the managament of the estate 
to Mohini Mohan during the lifetime of 
Shyampesri. He has based this contention 
on certain words in ithe documents to 
which we shall have io refer presently. 
He has further contended that even as- 
suming that there was an extinction of the 
rights of Shyampeari in her son’s estate 
by the terms of the deed, ike deed in 
law cannot operate as a relinquishment of 
her rights in her son's estate because in 
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consideration of the deed a portion of the 
usufruct of the property was retained by 
the limited owner, the Hindu mother Sham- 
peari. This transaction was further attacked 
on the ground that it was not in favour of 
the entire body of reversioners for the time 
being. It was only in favour of one of the 
sons who was one of the several rever- 
sioners and therefore it offends against the 
rule of the Hindu Law that the surrender 
in order to be effective must be in favour 
of the entire body of reversioners. On the 
question of the family arrangement 1b was 
argued that there was no dispute bet- 
ween the parties, there was nosettlement of 
doubtful claims and therefore there was 
no necessity to make the family ar- 
rangement valid. It is necessary to deter- 
mine each of these two contentions 
separately. With regard to the first con- 
tention that this was merely a deed of 
arrangement concerning management and 
that this was really a deed of transfer- 
ing the management to Mohini Mohan, wo 
have referred tothe terms of Ex. A and 
stress was laid on the following expression 


in the document: 

“Whereas my sons, yourself and others, are the 
real heirs and owners of the share left by the said 
deceased son, and whereas I am never myself capable 
of managing the same without (the help of) those 
appointed tu act as karta of the estate loft by my 
husband, namely, yourself and others, I proposed to 
give up the right ofenjoyment which I have and 
had in respect of the share left by the said 
deceased son.” 


Stress was also laid on another passage of 
the document, namely : 

“Therefore being in {ull possession of my senses 
and out of my own accord, I give up, by this nadabi 
(release), whatever rights of enjoyment [ have or hat 
under the Shastras, in the share left by the deccased 
sons.” 

It has been argued and very strenu- 
ously that she had only a right of enjoy- 
ment and that she was only parting 
with the right to enjoy this property during 
her lifetime, in other words by this docu- 
ment she was only surrendering the right 
to Manage this property as a limited owner. 
Itis not possible to accede to this 
contention. In this connection it has to 
be remembered that the exact nature of a 
Hindu widows or a Hindu daughter's or 
a Hindu mother’s estate was not properly 
understood in the year 1877. But some 
Hindu widow's estate was regarded as an 
estate for life asis understood in English 
Law and consequently expressions regard- 
ing the rights of a Hindu widow in her 
husband's estate being merely synonymous 
with the right of enjoyment for life were 


had 


. deed of transference 
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‘used. In that view the Bengali expression 


of the right to enjoy upa bhoger je sathwa 
chila would correctly represent her rights. 
That there was some misapprehension as 


- to the exact nature of the rights of a 


Hindu widowin 1877 was recognized by 
their Lordships of the Judicial Committee 
of the Privy Council in Moniram Kolita v. 
oe Kolitanit (1), at p. 789*, where their 

ordships pointed out that a widow who 
succeeds to the estate of her husband in 
default of male issue, whether she succeeds 
by inheritance or survivorship, does not 
take a mere life interest in the property. 
And the whole estate is for the time 
vested in her absolutely for some purposes, 
though in some respects for only a quali- 
fied interest and that she holds an estate 
of inheritance to herself and the heirs of her 
husband. 

It is not surprising, therefore, that in this 
document which was executed in the Mufas- 


sil in 1877 when the conveyancing was very 


little known, expression like the right of 
enjoyment of a Hindu widow or other 
females with limited rights was described 
as her sole right. A Hindu widow ora 
Hindu daughter or a Hindu mother re- 
presents the last male owner of an estate 
fully, for some purposes and it would not 
be right to describe her right as a right 
of enjoying her husband's estate now that 
her rights are properly understood. It was 
not soin 1877. Inthis connection one has 
to remember that it was the intention of 
Shyampeari to surrender her rights in her 
son's estate is evidenced by another import- 
ant event which happened during her life- 
time about 6 (six) years after the execu- 
tion of this document. That it was not a 
of management in 
favour of Mohini Mohan would appear clear 
from the certified copy of the Register of 
Suits in the 2nd Court of the Subordi- 
nate Judge of Dacca relating to Suit No. 
85 of 1883. See Ex. 8 printed at pp. 36 to 
43 of the second part of the paper book. 
There Shyampeari was suing fora monthly 
allowance not only against Mohini but also 
against the other two sons of Madhusudan 
Das, namely Lal Mohan and Kshetra Mohan 
and also against Gobinda Rani, the widow 
of the third: son Radhika Mohan. This 
would show that she understood clearly 
enough that all that she could get from 
the surviving sons of Madhusudan, to 
whom by reason of ,this deed the entire 


interest of Sashi Mohan in the estate 
(1) 5 0776,7 I A 115; 4 Sar. 103 P O). 
“Page of 6 OE4] 
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passed, was the monthly allowance of 
Rs. 160. This lady Shyampeari lived for 
nearly 41 years after the execution of this 
deed and it is a significant circumstance 
that during this long period she look up the 
position which ‘showed that she had nothing 
to do with Sashi Mohan’s estate end ‘all 
ihat she was entitled to was the monthly 
allowance for which she from time to time 
asserted her claim. 

It is next said that this deed does not 
Operate as an absolute relinquishment 
of her rights because a substantial por- 
tion ofthe usufruct of the properties was 
reserved for her, and the argument turns 
on ihe expression Moshahara s used 
in this document. It is said that the 
word Moshahara does not mean main- 
tenance and if this contention is right, 
it is contended that where anything else 
than maintenance is reserved by a deed 
which purports to be adeed of surrender 
under the authorities, the deed of surrender 
must be held to be invalid. It is no doubt 
true thatin some of the recent decisions 
of their Lordships of the Judicial Committee 
of the Privy Council deeds of surrender 
have been upheld where small pro- 
tions have been reserved for mailnten- 
ance ofalimited owner be she a Hindu 
widow or a Hindu mother or a Hindu 
daughter. We may refer in this connection 
to the case of Sureshwar Misser v. Mahesh- 
rant Misrain (2). In that case small por- 
tions of land were conveyed to the widowed 
mother for maintenance and it was held that 
that circumstance did not affect the vali- 
dity of the deed of surrender. In that case 
Lord Dunedin observed as follows: 

“Theconveyance of small portions of land to the 


widowed mother was unobjectionable, as it was only 
for maintenance.” 

That has been the trend of the decisions 
of their Lordships of the Judicial Committee. 
The question therefore turns as to whether 
this expression as used in this document 19 
to be regarded as maintenance allowance. 
In this connection we may refer to a con- 
femporaneous document which was execut- 
ed on the same date, namely, the ekrarnama, 
executed by Mohiniin favour of Shyampearl 
Ex. 1. (See p.15 of the second part of the 
paper Bbook). Towards the end of that 
document there is this recital which is im- 
portant to notice in this connection : 

“Whereas,in father’s will, there is permission 
(provision) for maintaining you and the sisters 80 
long as we are capable, and whereas you bave, by 8 

(z) 47 1 A 233; 57 Ind, Cas, 325; AI R 1921 P © 107; 
480 100; (1920) M W N 472; 39M L J161; 2 MLT 
154; 2 U P LR 128; 12 L W 61; 18 A LJ 1069, 259 
W W194; 41 O Li 433 (P O), oo G 
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madabi (deed of release) renounced all claims and 
demands regarding the ‘enjoyment of the share 
left by the deceased brother Sashi Mohan, for your 
life, and have desired to receive a sum of Rs, 150 (one 
hundred and fifty rupees) in lump per month from 
the present month up till the end of your life, outof 
the share of the said deceased brother, I, under the 
terms of the will of iny deceased father and on the 
strength of my position as karta of the 
estate left by him, of my own accord and in fall 
possession of my senses execute this ekrarnama and 
provide that so long as you live you shall get a sum 
of Rs, 150 (one hundred and fifty rupees) in lump per 
month out of the said share; you shall not be entitled 
to give away or sell the same to any-one, myself or 
the persons acting as karta after we shall pay up the 
said money to you every month.” 


Reading the two documents together there 
can be doubt that Rs. 150 was being given 
to this lady in lieu of maintenance. It is 
true that the word “Moshahara” means 
monthly share of allowance (See Wilson's 
Glossary); but it has to be read having 
regard to Ex. 1, and having regard to the 
circumstance, namely, that although a 
provision was made in their father’s will 
forthe maintenance of Shyampeari, as a 
matter of fact she received no maintenance 
from after the death of Madhusudan up 
to the time of the execution of this document 
as was directed by the will of Madhusnu- 
dan. The amountof Rs. 150 per month 
was really a suitable maintenance, having 
regard tothe value and income of the 
estate andit emerged in the course of dis- 
cussion before us that there are paperson 
the record toshow that the value of the 
share of Sashi Mohan’s estate is about 
Rs. 2, 36,000. See Ex. L, the certified copy 
of decree in Title Suit No. 73 of 1883 of the 
Second Court of the Subordinate Judge 
of Dacca between Sreemati Gobindarani 
Dassya, the widowof the late Radhika 
Mohan Das, on the one hand, and Mohini 
Mohan Das, Lal Mohan Das and Kshetra 
Mohan Das on the other. This document is 
printed at p. 32 of the second part of the 
paper book. This is what is stated in that 
document: 

“The plaintiff (Gobindarani) has therefore instituted 
this suit for recovery of possession of a5 annas 6 
gandas 2 krans share of the ancestral as well as ac- 
quired immovable properties of her husband, valued 
at Rs. 2,36,000 and a 4-annas share of her movable pro- 
perties or in default thereof for the value thereof 
amounting to Rs, 15,000 aid for getting nikash 


(accounts), which is valued at Rs. 89,000 the all, for 
Rs. 3,40,000 (three lacs and forty thousand rupees).” 


From this it appears that the value of 
9 annas,6 gandas. would be over Rs. 15,000 
which would fetch an income of nearly 600 
per month. The maintenance was, therefore, 
a suitable maintenance to which she was en- 
titled as heir of the estate of Sashi Mohan. 

The next ground on which this deed is 
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attacked is that it was not a surrender 
in favour of all the reversioners. Jf that 
fact could be established, undoubtedly the 
appellant should succeed, for it is now es- 
tablished on high authority that the 
surrender must be in favour of all the 
reversioners for the time being at the 
time of the execntion of the document. See 
the cases of Rangaswami Guundan V. 
Nachiappa Goundan (3) and Sureshwar 
Misser v. Maheshrani Misrain (2), and 
the recent decision in Itam Krishna Pro- 
dhan v. Kousalye Mani Dasi (4). Itis 
true that on the face of the dccument the 
deed of relinquishment appears to be in 
favour of Mohini but he is described there 
in his capacity as karta and that the inten- 
tion was to transfer the interest of Sashi 
Mohan’s estate in favour of all would be 
apparent also from the document Ex. 8, 
the certified copy of extract from the re- 
gister of suits of the Second Court of the 
Subordinate Judge, Dacca, relating to Suit 
No. 85 of 1883, that liability of paying the 
Moshahara allowance was imposed not 
on Mohini Mohan alone but also on the 
Other brothers Lal Mohan and Kshetro 
Mohan as also on Gobindarani, ths 
widow of Radhika Mohan, Radhika 
Mohan having died in the meantime. 
Tt would also appear from the claim of 
Gobindarani (ix. L priated at p. 32 of 
the second part of the paper book) that 
she was treating the document of 1272 
B. S., as a document in favour of all the re- 
versioners. See para. 12, p. 34 of the second 
part of the paper book: 

“(My) mother Shyampeari Dassya got a 1-5th share 
of the entire estate by virtus of inheritance from 
her deceased son Shasi Mohan Das and she having 
given up the same in favour of the plaintiff's hus- 
band and us, the defendants, by a nadabi (deed of 
release) executed in my favour on Ashin 14, 1284 
B. S. the plaintiffs’ husband's share that the plain- 
tiff's title is established. In lieu of the said nadabz 
(release) I, on behalf of myself and all my brothers, 
agreed to pay a monthly allowance of Rs. 150 one 
hundred and fifty rupees, to my said mother Syam- 
peari Dassya till the end of her life by executing 
a deed of ikrar (agreement) in her favour on the said 
date and am bound to pay the same.” 

This is really a statement taken from 
the particulars of the petition of defendant 
No. 1, that is Mohini Mohan Das, so that 
Mohini and other parties understood clearly 
enough that the deed was operative in fav- 
our of all the reversioners for the time be- 

: . Cas 498; AT R1918 PC 196; 
won EA 36 Mi, 493s 17A LJ 536; 290 L J 539; 
91 Bom. L R 6410; 23 C W Ne777; (1919) AL W N 262; 
26M LT 5; 10 L W 105; 1 UP L & (P C) 66 
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‘ing. Weagree with the Subordinate Judge 
that this was a bona fide deed of surrender, 
that she got Rs. 150 per month as a sort of 
allowance or maintenance, and reserving 
such allowanee she absolutely renounced 
‘her legitimate share in the estate. It was 
not a decree to divide the estate between 
the heirs and the reversioners for the time 
being. Whatever doubts there may be with 
regard tothe transaction as contended for 
on behalf of the appellant in substance 
and disregarding the form of Ex. A it seems 
to us that there was a complete self-efface- 
ment of the widow's share which precluded 
her from asserting any further claim to the 
estate of her son. The execution of By. A 
and the otherikrarnama which really forms 
part of the same transaction cn Septem- 
ber 29, 1877, followed by the acceptance 
for nearly 41 years of maintenance under 
the terms of these documents amounted in 
our opinion to a complete surrender by 
Shyampeari of her interest in her son's 
estate in favour of the entire body of re- 
versioners. We may refer in this connec- 
tion to certain observations of their Lord- 
ships of the Judicial Committee of the Privy 
Councilin Bhagwat Koer v.. Dhanukdhari 
Prasad Singh (5), where the transfer was 
made in the circumstances somewhat similar 
to the present. There their Lordships point 
out thus: 

“In the present case there was indeed no formal 
surrender by the widow of her estate, but there was 
an express agreement, binding upon her, that for 
considerations which appeared to bs sufficient she 
would abandon the claim which at the time she had 
a good right to make and would have no right, 
claim or demand in respect of the estate of her late 
husband. It is true that the documents were drawn 
up onthe footing not of a surrender of an acknow- 
ledged right but of an admission that the right did 
not exist, but in substance, and disregarding the 
form, there was a complete self-effacement by the 
widow which precluded her from asserting any fur- 
ther claim to the estate. The question is no doubt 
one of difficulty, but upon the whole their Lordships 
have come to the conclusion that the execution of 
the two efrarnamas, followed by the acceptance for 
30 years of maintenance under the terms of those 
documents, amounted to a complete relinquishment 
by Anandi Koer of her estate in favour of Mahabir, 
and accordingly that the title of Mahabir’s repre- 
sentatives is established and the plaintiff's action 
should have been dismissed on this ground.” 


The contention, therefore, which chal- 
lenges this deed as not being a deed of 
surrender valid under the Hindu Law, must 
fail. Mr. Chakravarty has sought to sup- 
port this deed as a deed of family arrange- 


ment. This is the view which has also been 

(5) 461 A 259; 53Ind. Oas. 347; A I R1919P C 75; 
47 Ó 466; 37 M LJ 513; 27 ALJ 1036: (1919) M W N 
860; 1PLT1;2U PUR (® O) 27; 22 Bom. L R 477; 
240 W N 274; 12 LW 105 (P ©), 
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taken by the Subordinate Judge and we 
agree. Jt appears further that there was a. 
dispute between the sons of Shyampeari 
wilh regard to the management of this 
esLale and it appears from the recitals in 
Ex. A that she unsuccessfully made an ap- 
plication for obtaining a certificate in res- 
pect of Sashi Mohan’s share—her applica- 
tion having been rejected up to the High 
Court and that she intended to institute a 
title suit in respect of the share of her 
deceased son. In order to avoid that and 
in settlement of that dispute this arrange- 
ment of 1877 was entered into. It is diffi- 
cult at this distance of time te get direct 
evidence of the circumstances under which 
the document was executed. It appears that 
in order to avoid litigation she entered 
into the family arrangement and surren- 
dered the entire interest in the estate that 
she had inherited from Sashi Mohan and 
got Rs. 150 a month which really 
meant a monthly allowance. The settle- 
ment of doubtful right is a sufficient con- 
sideration tosupport a family arrangement. 
This arrangement can also be supported as 
a family arrangement. Tre substantial 
grounds that have been urged on behalf of 
the appellant having failed, the entire 
appeal must fail. The appeal is dismissed 
with coste. 
Patterson, J.—I agree. 
D. Appeal dismisse d. 
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Transfer of Property Act (IV of 1882), ss. 52, 56 
—Lis pendens—Scope of doctrine—Mortgage execut- 
ed during pendency of partition suit—Hffect—Prin- 
ciple of substituted security— Scope of—T'ransfer of 
undivided share and transfer of specific items of 
joint property—Distinction, tf exists for application 
of principle—Mortgage and charge—Distinction— 
Charge created posterior to and subject to mortgage— 
Effect—~Marshalling of  securities—Charge-holder, 
position of. 

Section 92, Transfer of Property Act, does not say 
that the transfer made by a party to a pending suit 
is null and void; it only says that the transfer will 
not affect the rights of any other party to it under 
any decree or order that will ultimately be passed 
in the suit. Umes Chander Sircar v. Zahur Fatima 
(1), Radhamadhub Haldar v. Manohar Mukerji (2), 
Dinonatha Ghose v. Shama Bibi (3) and Hukum, 
Singh v. Zaukt Lal (4), referred to, 
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here is no distinction between a transfer ofun- 
divided share and a transfer of specific items of 
joint property for the purpose of applying the prin- 
ciple of substituted secifrity. The only difference 
between the two cases is that while in respect of alie- 
nation of specific items of joint property there is op- 
portunity available to the transferee to insist on the 
property being without prejudice to the rights of 
the other members to the partition, assigned to his 
transferor's share, he has none in the case of a trans- 
fer of undefined undivided share. This difference 
can inno way detract from the right of a transferee 
if he happens to be a mortgagee to enforce his mort- 
gage on any property originally comprised in the 
mortgage. Byjnath Lall v. Bamoodeen Chowdhury 
(5), followed, Mahomed Saheb v. Tilokchand (11) and 
Ganpatrao v. Kanhaiyalal (12), referred to, Shaheb- 
zada Mahomed Kazim Shah v. Hills (9) and Amolak 
Ram v. Ghandan Singh (18), distinguished. 

A mortgage denotes transfer of interest in the prop- 
erty, while a charge gives only a right of payment 
out of the specified property. As soon asa parti- 
tion is effected, the mortgage would attach itself to 
the property which falls to the share of the mort- 
gagor in substitution of that which, though compris- 
ed in mortgage, passed to the share of another party 
to the partition. Ifso, the interest which the mort- 
gagor gets inthat property would be nothing more 
than an equity of redemption. When the charge 
created is posterior to and subject to the mortgage, 
it willoperate only on the equity of redemption. 

Section 56, Transfer of Property Act, gives the 
right of marshalling of securities to a subsequent 
purchaser in such a manner as not fo prejudice the 
rights of the priormortgagee The position of a charge 
holder isin no sense superior but decidedly inferior 
to that ofthe subsequent purchaser. 

F. O. A. from the decree of the Court of 
the Additional District Judge, Amraoti, 
dated April 8, 1932, in O. 8. No. 17 of 1931. 

Dr. Sir Hari Singh Gour and Mr. J. R. 
Mudholkar, for the Appellant. 

Mr. R. N. Padhaye, for the Respondent. 

Judgment.—This is an appeal by one 
of the defendants in a mortgage suit which 
has been decreed in toto by the Additional 
District Judge, Amraoti. 

The outline of the case is as follows: — 

During the pendency of the partition suit 
(Civil Suit No. 47 of 1924) filed by one 
Nathmal against his brother Satidas, the 
latter on October 10, 1927, mortgaged some 
fields out of the joint family property to 
secure a loan of Rs. 18,000, borrowed from 
one Dr. Patwardhan. On January 21, 1929, 
pending the aforesaid litigation one 
Liladhar obtained a consent decree in Civil 
Suit No. 40 of 1929 against Satidas for 
Rs. 10,404 which was charged on some 
specified fields. 

The partition suis terminated on August 
28, 1930, by the actual division by metes 
and bounds effected by the Collector. As 
the result of this partition some fields which 
were comprised in mortgage as well as the 
charge fell to the share of Nathmal, and 
Satidas got other fields in substitution of 
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them. On August 4, 1931, the mortgagee 
Patwardhan instituted the suit out of which 
this appeal arises for enforcing his mort- 
gage dated October 10, 1927, and he im- 
pleaded in his suit the mortgagor Satidas 
and his judgment charge-holder, Liladhar. 
In his suit the mortgagee claimed in the 
alternative that some of the fields which 
had fallen at the partition to the share of 
his mortgagor Satidas in place of those 
which passed to his brother Nathmal should, 
on the principle of substituted security, be 
sold as if they had been comprised in the 
mortgage. Liladhar the charge-holder 
claimed priority in respect of these fields 
and contended that the mortgage did not 
affect them. The lower Court overruled 
this contention and passed a decree against 
Satidas and Liladhar. The latter has pre- 
ferred this appeal. 

Upon this appeal his contention is sought 
to be supported on the following grounds; 
(1) that the mortgage in suit having been 
executed during the pendency of the parti- 
tion suit was null and void; (2) that the 
principle of substituted security comes into 
operation only when the mortgagor transfers 
an undivided share and not, as in this case, 
speciic items of joint property, and (3) that 
the mortgagee having become entitled to 
substitute security in 1930 subsequent 
to the charge created in 1929 in favour of 
Liladhar, the mortgagee’s right is postponed 
to that of Liladhar. 

The first contention must fail in view of 
the express terms of s. 52 of the Transfer 
of Property Act, namely that the property 
cannot be transferred or otherwise dealt 
with by any party to the suit or proceeding 
so as to affect the rights of another party 
thereto under any decree or order which 
may be made therein. The section does 
not say that the transfer made by a party to 
a pending suit is null and void; it only 
says that the transfer will not affect the 
rights of any other party to it under any 
decree or order that will ultimately be 
passed in the suit. Reference is made to 
Umes Chander Sircar v. Zahur Fatima (1), 
Radhamadhub Holdar v. Manohar Mukerji 
(2), Dinonath Ghose v. Shama Bibi (3) and 
Hukum Singh v. Zauki Lal (4). All these 
cases lay down that if the transfer takes 
place pendente lite the transferee must take 
his interest subject to the incidents of the 
suit. None of the cited cases comes up to 


(1) 18 C 164, ° 
(2) 15 0 756. 

(3) 28 0 23. 
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what is contended for by the learned 
Counsel for the appellant. 

The second ground is sought to be 
sustained on the authority of Byjnath Lall 
- v. Bamoodeen Chowdhury (5), Mohammad 

| Afzal Khan v. Abdul Rahman (6), Amar 
Singh v. Bhagwan Das (7), Bhup Singh v. 
Chedda Singh (8), Shahebzada Mahomed 
Kazim Shah v. Hills (9) and Niranjan 
Mukherji v. Soudamini Dassi (10). The 
principle of substituted security was enun- 
ciated by their Lordships of the Privy 
Council in Bymath Lall v. Bamoodeen 
Chowdhury (5), in these terms:— 

“It is, therefore, clear that the mortgagor had 
power to pledge his own undivided share in these 
villages, but itis also clear that he could not, by 
so doing, affect the interest of the other sharers in 
them, and that the persons who took the security 
took it subject tothe right of those sharers to en- 
force a partition, and thereby to convert what was 
undivided share of the whole into a defined portion 
held in severalty. Let it be assumed that such a 
partition has been fairly and conclusively made with 
the assent of the mortgagee. Inthat case, can it be 
doubted that the mortgageeof the undivided share 
of one co-sharer (and for the sale of argument, the 
mortgage may be assumed to cover the whole of 
such undivided share) who has no privity of con- 
tract with other co-sharers, would have no recourse 
against the land allotted such co-sharers ; but must 
pursue his remedy against the lands allotted to his 
mortgagor, and as against him, would have a charge 
on the whole of such lands. He wouldtake the 
subject ofthe pledge inthe new form whichit had 
assumed,” 
: The other cases do not propound any 
<. fresh proposition of law, but only apply the 

principle laid down by their Lordships of 
the Privy Council in Byjnath Lall v. Bamoo- 
deen Chowdhury (5). Not one of them 
makes any distinction between a transfer 
of undivided share and a transfer of 
specific items of joint property for the pur- 
pose of applying the principle of substituted 
security. On analysis of the position con- 
tended for by the appellants learned Goun- 
sel it would be evident that the distinction 
is without any difference. Take the case 
of a co-parcener who alienates his undefined 
undivided share; his remedy is to file a suit 
for general partition and take possession 
of the property that falls to the share of 
pe 1 I A106; 21 W R 233; 3 Sar. 333; 2 Suther 42 
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his alienor. In such a case the transferee 
must be content to take what falls to the 
lot of his transferor as the result of the 
partition. When, however, a co-parcener sells 
some specific items of joint property in 
entirety or to the extent of his own share 
therein, the alienee bas an equitable right 
to sue for a general partition and claim that 
the family property be so divided at the 
partition as to allot the specific property 
transferred to him to the share of his 
transferor: See Mahomed Saheb v. Tilok- 
chand (11) and Ganpatrao v. Kanhaiyalal 
(12). The only difference between the two 
cases is while in respect of alienation of 
specific items of joint property there Is 
opportunity available to the transferee to 
insist on the property being without pre- 
judice to the rights of the other members 
10 the partition, assigned to his transferor s 
share, Le has none in the case of a transfer 
of undéfined undivided share. This differ- 
ence can in no way detract from the right 
of a transferee if he happens to be a mort- 
gagee to enforce his mortgage on any 
property originally comprised in the mort- 
gage. In Shahebzada Mahomed Kazim 
Shah v. Hills (9) and Amolak Ram vV. 
Chandan Singh (13), which are referred to 
by the learned Counsel for the appellant the 
mortgage was in respect of shares in 
specific property and the principle of sub- 
stituted security was applied in those cases. 
The second ground must also fail. 

As to the third ground, it must be borne 
in mind that the mortgage was prior in time 
to the charge and it must, therefore, prevail 
against the charge. Moreover, the mort- 
gage denotes transfer of interest in the 
property, while a charge gives only a right 
of payment out of the specified property. 
As soon as the partition was effected the 
mortgage would attach itself to the property 
which fell to the share of the mortgagor in 
substitution of that which though comprised 
in mortgage, passed to the share of another 
party to the partition. If so, the interest 
which the mortgagor gets in that property 
would be nothing more than an equity of 
redemption. A charge created in favour 
of Liladhar being posterior to and subject 
to the mortgage would operate only on the 
equity of redemption. To concede priority 
to Liladhar in such a situation would be to 
augment his right to the detriment of the 
mortgagee which is manifestly inequitable. 

(11) 46 B 920; 66 Ind. Cas. 764; 24 Bom. L R 373; A 
I R 1922 Bom. 243. 

(12) 30 N L R 29; 149 Ind. Cas, 349; 6 R N 225; ATR 
1984 Nag. 132. 

(13) 24 A483; A W N 1902, 137, 
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Conscious of the infirmity of this argument 


the learned Counsel in his reply to the 


respondent faintly suggested that what he 
wanted was a marshalling of securities. He 
could not be permitted at that late stage to 
spring a surprise on his opponent. But his 
argument may be answered by reference to 
s. 56 of the Transfer of Property Act which 
gives the right of marshalling of securities 
to a subsequent purchaser in sucha manner 
as not to prejudice the rights of the prior 
mortgagee. The position of charge-holder 
is in no sense superior but decidedly inferior 
to that of the subsequent purchaser. The 
simple test is: Supposing Liladhar brings 
the property charged with his debt to sale; 
can a purchaser successfully assert his right 
to the marshalling of securities to the pre- 
judice of the prior mortgagee? Section 56 
of the Transfer of Property Act unequive- 
cally gives the negative answer. 

All the contentions raised on behalf of 
the appellants are thus found to be devoid 
of any substance and must be overruled. 

An endeavour was made on behalf of 
the appellant to show from the evidence that 
tLe mortgagee received a sum of Rs. 10,000 
towards satisfaction of the mortgage debt. 
The evidence of Hari (P. W. No. 4) who is 
the Secretary of Hanuman Vyayam 
Prasarak Mandal of Amraoti, read with 
Ex. P-8 conclusively proves that the press 
was purchased by the Mandal from Satidas 
for Rs. 10,000 and that transaction was in 
no way connected with the mortgage. The 
lower Court’s finding that there was no 
repayment of Rs. 10,000 is correct and must 
stand. 

The result is that the appeal stands dis- 
missed with costs. 


N. ` Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 270 of 1935 
February 25, 1936 
ADDISON AND ABDUL RASHID, JJ. 
Musammat CHIRAGH BIBI-~—Dsrenpant— 
APPELLANT 
VeETSUs 
UMAR DIN AND ofsERS—PLAINTIFFS AND 
ANOTHER—DgFENDINT—RESPONDENTS 

Custom (Punjab)—~Alienation—Arains of Mozang, 
Lahore District—Daughters, whether can alienate 
property except for necessity. 

Amongst Arains of village Mozang, District 
Lahore, daughters have the same power of alienation 
of their father’s property as a male proprietor and 
hence they cannot alienate it except for necessity 
or just antecedent debts, 
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S. C. A. from a decree of the Additional 
District Judge, Lahore, dated January 
10, 1935. 

Mr. Muhammad Alam, for the Appellant. 

Mr. Hukam Chand Bhasin, for the Res- 
pondents (Plaintiffs). 

Abdul Rashid, J—The following pedi- 
gree-table is necessary for the purposes of 
this appeal: 





MOHAMMAD BAKHSH 
: | 
Roshan Din Fazal Din 
==Musammat Rehman 
Bibi, 


ermee ea 


| | | 
Umar Din Chanan Din Moham- 
(plaintif) (plaintiff) mad Din 
(plaintiff) 


| 
Chiragh Bibi, de- 
fendant No, 1 


On March 16, 1932, Musammat Chiragh 
Bibi, defendant No. 1, sold the houses in 
dispute to Ahmad Din, defendant No. 2, for 
Rs. 2,500 by meansof a registered sale deed. 
The plaintiffs who are reversioners of Mu- 
sammat Chiragh Bibi in the third degree 
instituted the suit, out of which the present 
appeal has arisen, on March 18, 1933, for 
a declaration to the effect that the sale of 
the houses in dispute by Musammat Chiragh 
Bibi in favour of Ahmad Din was without 
consideration and necesssity, and that it 
shall not affect their reversionary right after 
the death of Musammat Chiragh Bibi. The 
trial Court held that the parties to the 
litigation were Arains of village Mozang; 
that they were governed by agricultural 
custom; that the property in dispute was 
ancestral qua the plaintiffs, and that the sale 
was without consideration and necessity. The 
suit was, however, dismissed on the ground 
that under the Customary Law governing the 
parties, Musammat Chiragh Bibi was the 
absolute owner of the houses which she had 
inherited from her father, and that she had 
unrestricted power of alienation. The 
plaintiffs preferred an appeal to the learned 
District Judge, who decreed their claim. 
Against this decision, Musammat Chiragh 
Bibi has preferred an appeal to this Court. 
The learned Counsel for the appellant main- 
ly relied on the answers to questions No. 61 
and 64 of the Customary Law of the Lahore 
District. Answer No. 61 shows that amongst 
Arians in villages in the proximity of Lahore 
daughters of sonless proprietors exclude 
agnates. Question No. 64 is to the following 
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effect: 

“Question No. b4,-—-What is the nature of the interest 
taken by a daughter in the property which she in- 
herits? Define her rights of alienation, if any, by 
sale, gift, mortgage or bequest.” 

“Answer No. 64,--Where daughters inherit by the Mu- 
hammadan Law or exclude agnates as explained 
under answer No. 61, they have full rights of alienation 
by sale, gift, mortgage or bequest.” 

The learned Counsel for the appellant 
argued that in view of the provisions of the 
Customary Law quoted above, Musammat 
Chiragh Bibi was an absolute owner of the 
houses.in dispute and the plaintiffs were not 
entitled to question her alienation. The 
position taken by the Jearned Counsel was 
that Musammat Chiragh Bibi had fuller 
powers of alienation than are ordinarily 
enjoyed by a male proprietor under the 

. Customary Law. This argument is devoid 
of all force. A reference to the Riwaj-i-am 
compiled in Urdu at the settlement of 1916 
shows that the words (bamisl aulad narina) 
“like male issue” have been omitted in the 
English Manual of Customary Law from the 
answer to queslion No. 64. The preface to the 
Manual of Customary Law compiled in Eng- 
lish in 1916 shows that the English 
volume is a brief abstract of the verna- 
cular compilation prepared at the time of 
the settlement. We therefore hold that 

_Musammat Chiragh Bibi possessed the same 
power of alienation as a male proprietor, 
i. e. she could alienate the houses in dispute 
for necessity or just antecedent debts as in- 

‘dicated in question No. 136 ofthe Riwaj-i-am 
of the Lahore District. The question of 
consideration and necessity is one of fact 
in the present case and cannot be agitated 
in second appeal. It was strenuously urged 
by the learned Counsel for the appellant 
that Musammat Chiragh Bibi has several 
children and that during the lifetime of 
these children, the plaintiffs have no right 
to bring the present suit, and that their suit 
being one of a speculative nature was right- 
ly dismissed by the trial Court. It appears, 
however, that this plea was never raised by 
the appellant in her written statement nor 
was any issue framed on this point. This 
question cannot therefore be allowed to be 
raised for the first time in second appeal. 
We must, however, make if clear that the 
declaratory decree granted to the plaintiffs 
in the present litigation shall not affect the 
rights of any children of Musammat Chiragh 
Bibi that may be alive at the time of her 
death. For the reasons given above, we 
dismiss this appeal. Parties will bear their 
own costs throughout. 


D. Appeal dismissed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 18/5 of 1935 
October 14, 1935 
ALMOND, A.J. C. 
K. B. TAJ MOHAMMAD KHAN, 0.B E., 
M. L. C —DEOREE-HOLDER—APPBLLANT 


VETSUS 
KARAM CHAND AND ofHers—J UDGMENT~ 
DEBTORS — RESPONDENTS 

Civil Procedure Code (Act V of 199%), O. XXI, rr. 
72, 8i— Permission to bid, tf necessary in N.W. F., 
Province—Deposit under r. 81—Necessity of-— 
Sale, when complete—Deposit not made—Property 
put up to sale again—Whether amounts to re-sale. 

Order XXI, r. 72, Civil Procedure Code, as applic- 
able to the N. W. F. Province allows ths decree- 
holder to bid on auction unless he is specially 
debarred by order of the Court. In that Province 
no permission is necessary for the decree-holder 
ta bid. But a dispensation of the deposit of 23 per 
eant. under r. 84 cannot be deemad to have been 
given by implication. A sale 13 not completed until 
the 25 per cent. deposit is made, for if such a deposit 
is not made itis the duty of the officer conducting 
the sale to put the prop2rty up to suction again 
immediately. His action in doing sois not really 
a re-sale of tha property but a continuation of the 
previous auction. 

[Cass-law discused]. ; 

C. A. from the order of the Senior Sub- 
Judge, Peshawar, dated November 19, 1934. 
Mr. Beli Ram, R. B., for the Appellant. 
Lala Bhowan Dass, for the Respondents. 

Mr. Hukam Chand for Mr. Manohar 
Lal, Official Receiver. 

Judgment.—This is an appeal preferred 
by K. B4,faj Mohammad Khan against the 
order in execution of the Senior Sub-Judge, 
Peshawar, dated November 19, 1934, to the 
effect that the sale of certain property of 
the respondent judgment-debtors in his 
favour in auction proceedings was in- 
complete and that the property be handed 
over to the Official Receiver, in whom the 
estate of the judgment-debtors has now 
vested. K. B. Taj Mahammad Khan was 
both the decree-holder and the auction-pur- 
chaser al the sale. Admittedly he did not 
deposit 25 per cent. of his bid at the time 
of the sale. 

The learned Executing Judge relying on 
a judgment of this Court reported as 
Bhag Chand v. Najab Sultan! (1), held that 
the sale was not complete. 


Order XXI, r. 72,as applicable in this 
province, allows the decree-holder to bid 
ab an auction unless he is specially debarred 
by order of the Court. The second sub- 
section of that rule is the same as in other 
provinces and provides as follows :— 

“Where a decree-holder purchages the property, 
By eo. R 1934 Pesh 25; 148 Ind. Cas, 1082; 6 R 

esh, 69. 
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the purchase money and the amount due on the 
decree may be set off against one another,” | 
Rule 84 is the rule which requires a 
deposit of 25 per cent. of the bid which is 
accepted. The section reads as follows :—~ 
“(1) On every sale of immovable property the 
person declared to be the purchaser shall pay 
immediately after such declaration a deposit of 
twenty-five per cent. onthe amount of the purchase 
money to the officer or other person conducting the 
sale, and in default of such deposit, the property 
shall forthwith be re-sold. (2) Where the decree- 
holder is the purchaser and is entitled to set off 
the purchase mcney under r. 72, the Qourt may 
dispense with the requirements of the rule.” 


Learned Counsel who has appeared on 
behalf of the decree-holder has divided 
his arguments into two parts. His first 
contention is that the Court may dispense 
with the requirement of r. 84 (2) either 
expressly or by implication. The second 
contention is that even if the 25 per cent. 
deposit. is not made it is merely an irregu- 
larity and does not invalidate the sale. He 
contends that the ruling of this Court on 
the point requires further consideration. 
In support of his first contention he has 
referred me to two rulings of the Lahore 
High Court. The first is reported as 
Firm Mathra Das-Prabhu Dayal v. Brij 
Rani (2). In that case the decree-holder 
had applied for permission to bid atthe 
auction (a permission which is necessary 
‘in the Punjab) and had also applied for 
the dispensation under r. 84. The Court 
granted him permission to bid at the sale 
and said nothing about the other request. 
It was held that the Court had by im- 
ae a granted the dispensation under 
r. 84. 

In another case Nur Din v. Bulagi Mal 
(3), it was held that such a dispensation 
had been granted merely by the granting 
of permission to bid atthe sale although 
the dispensation had not been specifically 
sought. It is difficult to see how these 
two rulings can have any bearing on the 
present case. In this province no permis- 
sion is necessary for the decree-holder to 
bid and I cannot see from what fact learned 
Counsel seeks to infer that the dispensa- 
tion under 1. €4 had been given by im- 
plication. 

In connection with his second argument 
learned Counsel has cited three rulings 
before me, namely Bhim Singh v. Sarwan 
Singh (4), Ahmad Bakhsh v. Lalta Prasad 


(5), and Jangli Bakhsh Singh v. Buddhan 
(2) A I R1929 Lah. 492; 118 Ind. Cas 212, 
(3) A [R193] Lah. 78; 131 Ind, Oas. 227; Ind. Ral. 
(1931) Lah. 387. 
(4) 16 0 33. 
(5) 28 A 238, 
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Lal (6). In the first of these cases the 
question for decision was entirely different. 


In that case the purchase money had not 
been deposited until after the sale was 


confirmed. The judgment-debtor and a 
second decree-holder, who was seeking 
rateable distribution, therefore, brought 


suits for setting aside the sale and the 
question for decision was whether they 
could bring a separatesuit or had to have 
their dispute decided in execution and it 
was found that the dispute must be decided 
by the Executing Court and not by a 
separate suit. There were certain dieta 
in that judgment which are decidedly 
against the appellant's case. At page 38* 
it was stated that the auction did not come 
to an end until the property had been 
knocked to a purchaser and the purchaser 
had made the statutory deposit. 

In the two latter cases the facis were 
somewhat unusual. In Ahmad Bakhsh v. 
Lalta Prasad (5), the greater part of the 
25 per cent. deposit was made at the time 
of the auction and it appears that the 
remainder was not paid owing toa mis- 
calculation on the part of the officer con- 
ducting the sale. In the second case the 
deposit was made the day after the sale 
and had not been made at the time of 
the sale owing to some difficulty experienc- 
ed by the decree-holder in cashing the 
cheque, which he had with him. In both 
those cases it will be observed that the 
purchase money was actually paid by the 
auction-purchaser and there appears to 
have been nothing more than a technical 
infringement of the rule. 

It appears to me that a sale is not 
completed until the 25 per cent. deposit is 
made, for if such a deposit is not made, it 
is the duty of the officer conducting the 
sale to put the properly up to auction again 
immediately. His action in doing so isnot 
really a re-sale of the property but a con- 
tinuation of the previous auction. I can 
see no reeson for differing from the judg- 
ment of this Court referred to above and 
accordingly dismiss this appeal with costs. 
Pleader’s fees Rs. 30. 

Appeal dismissed. 


Na 
(6) A I R1933 Oudh 345; 144 Ind. Cas.3l4; 10 O 
W N 440; Ind, Rul. (1933) Oudh 211, 


*Page of 16 0.—[Ed.] 
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, NAGPUR HIGH COURT 
Civil Revision Application No. 564 of 1931 
February 17, 1936 
POLLOCK, J. 
TULSIRAM AND ANOTHER— PLAINTIFFS — 
APPLICANTS 
VETSUS 
JHANAKLAL AND OTHERS—DEFENDANTS— 
NON-APPLTOANTS __ 

Arbitration—Award ~Misconduct—Arbitra tors hav- 
ing power to divide entire property——Shares not per- 
fectly equal—Court, if has power to interfere—Arbi- 
trators awarding most of the cash to one party and 
most of the property to the other—Whether can be 
said to have acted outside terms of reference. 

Where the arbitrators had to divide the decrees, 
movables and cash between the parties, and they 
were not bound to award half the decrees to one and 
half to the other, half the movables to one and half 
to the other and half the cash to one and half to the 
other, their duty being to divide the entire property 
into two shares which they considered equal, even 
if the shares were not equal, this would not give the 
Judge power to interfere. When the parties have 
agreed to accept the decision of the arbitrators, they 
are bound by that decision even if there were mis- 
takes in it, though it is possible that a mistake 
might be so palpable and gross as would afford 
strong evidence of misconduct. The arbitrators can- 
not be said to have exceeded the scope of the refer- 
ence in dividing the properties in aot absolutely 
equal shares andthe Judge acts with material ir- 
regularity in deciding the case as if it were an ap- 
peal from the arbitrator's decision. Shiam Lal v, 
Parshottam Das (1), Adams v. Great North of Scot- 
land Railway e ©) ae Ghulam Khan v. Muham- 

assan (3), relied on. _ 

ee the ee have power to divide the 
entire property in such way as they thought fit, and 
_if they thought it fair to award most of the cash to 
one party and most of the property tothe other in 
guch a way asto give an equal share to each party, 
- they are entitled to do so and in doing so will be 
acting within the terms of the reference. 

C. Rev. App. for revision of the order of 
the Court of the District Judge, Chhindwara, 


dated October 6, 1934 ,in M.A. No. 13 of 
1933. 
Mr. R. N. Padhye, for the Applicant. 
Messrs. M. B. Kinkhede, R. B, W. R. 
Puranik and M. D. Khandekar, for the 
Opposite Party. 


Order.—When Jhanaklal defendant 
No. 1 and his brother Gorelal, the father 
of the plaintiffs, separated in estate, part 
of the family property remained undivided 
and in the possession of Jhanaklal. On 
July 16, 1926, Jhanaklal executed a receipt 
(Ex. D-1) acknowledging that some property 
which had been left undivided was in his 
charge and undertaking to divide the 
amounts thereafter recovered by him by 
halves as they were recovered. The receipt 
contains a list of the “property, which con- 
sists mainly of debts due to the family 
and movables., On April 17, 1929, Jhanak- 
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lal and the sons of Gorelal appointed arbi« 
trators to divide “the remaining movable 
property and debts due to the undermen- 
tioned sahukars” and at the bottom of the 
document was a list of ihe debts due from 
the family to certain creditors amounting 
to Rs. 960. In that document Ex. D. 2 it 
is stated that the previous receipt (Ex. D. 1) 
contained the particulars of the property 
to be divided. The arbitrators, after 
enquiry, gave an award dated October 5, 
1931, by which they directed Jhanaklal to 
pay Rs. 1,677 to the sons of Gorelal and al- 
lowed him time for payment up to November 
1, 1931, with the condition that thereafter 
interest should run at 12 per cent. per annum. 
The arbitratcrs arrived at this figure by 
adding together half the amount of the debts, 
which Jhanaklal had recovered or should, 
in their opinion, have recovered, to the 
value of a half share of the movable prop- 
erty, after giving Jhanaklal credit for 
Rs. 930 which he had paid tothe creditors 
of the family, as mentioned above, and for 
certain other items. The plaintiffs applied 
to have the award filed in Court and the 
Court of first instance ordered thal the 
award should be filed but on appeal the 
learned District Judge held that the arbitra- 
tors had gone beyond the scope of the 
reference and that the award should, there- 
fore, not be filed. The plaintiffs have now 
applied to this Court for revision. 

Under para. 21 of the Sch. If of the 
Civil Procedure Code, the Court shall order 
the award to be filed unless one of the 
grounds mentioned in para. 14 or para. 15 
of that Schedule is proved. It has not 
been suggested that any of the grounds 
mentioned in para. 14 apply, but the 
defendants alleged that there had been 
misconduct of the arbitrators and that 
the award was invalid because they had 
gone beyond the scope of the reference. 
The learned District Judge did not decide 
whether the arbitrators had been guilty of 
misconduct, but he held that they had gone 
beyond the scope of the reference by 
dividing the property in the way that they 
did. Item No. L was a decree for Rs. 1,998 
and costs ks. 235-6 obtained in the name 
of Jhanaklal’s son, Lalsing, defendant No. 2, 
against Deochand Gond on October 8, 1925. 
The arbitrators held that this was adecree 
due tothe family as a whole and that the 
defendants must pay half the amount to 
the plaintiffs. The learned District Judge 
remarked that the decretal amount had not 
been realised, that its recovery might -be 
impossible, and that it was most unjust toa 
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hold Jhanaklal responsible for the full 
amount and to make him pay half to the 
plaintifis. Item No.2 wasa decree obtained 
by the family against Gendalal on November 
28, 1922, for Rs. 128 and costs Rs. 24-12. 
The learned District Judge held that this 
amouut had not been realised in full and 
that the’ conduct of the arbitrators was 
improper in awarding half the decretal 
amount to the plaintiffs. Item No. 4 was 
another decree obtained by the family 
against Maria Gondin on January 25, 1926, 
for Rs. 94 and costs Rs. 292. Outof this 
amount Jhanaklal admitted that he had 
recovered Rs. 100, and the learned District 
Judge held that Rs. 23-2 had not been 
realised and that it was unfair to award half 
of the full amount to the plaintiffs. There 
seems to be no plea in the first Court that 
‘the first two of these decrees had not been 
realised, and Jhanaklal in para. 6 of his 
written statement, at page 10 of the paper 
book, did not object to this division of the 
first two of these decrees. His objection 
to the division of the third of these decrees 
was that Rs. 50 had been realised before 
the reference to the arbitration and had 
already been divided, but this plea was 
not put forward before the arbitrators. 


Even assuming that these decrees have 


not been fully realised, the arb- 
itrators cannot be said to have 
exceeded the scope of reference by 


dividing them in this way, and the learned 
District Judge has acted with material 
irregularity in deciding the case before 
him as ifit were an appeal. In Shiam Lal 
v. Parshottam Das(1). Walsh, J. remarked: 

“I deplore the tendency to arrogate to themselves, 
as I think the lower Courts are too fond of doing, 
the functions of a Court of appeal from the arbitra- 
tor” 
and he went on to cite the dictum of Lord 
Halsbury in Adamson v. Great North of 
Scotland Railway Co. (2): 

“Where the parties have selected their judge, 
in such cases you have to show a great deal mole 
than mere error on the part of the arbitrator in 
the conclusion at which he has arrived before the 
Court can interfere with his award. The parties 
had agreed to accept the arbitrator's decision upon 
ie question of law as well as his decision upon 
acts”, 
the dictum and of Lord MacNaghten in 
Ghulam Khan v. Muhammad Hassan (3): 

“They (arbitrators) may have erred in law, but 
arbitrators may be judges of law as wellas judges 


(1) 42 A 277; 58 Ind, Oas. 585; 18 A L J 241; 2UP 
L R (A) 104. 
(2) (1891) A O 8l, 


(3) 29C 167; 6 CW N 226; 29 I AS5SLI2ML J 
A - Bom. LR 161; 8 Sar. P © J154; 25 P R1902 


* 
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of fact, and an error in law certainly does not 
vitiate an award,” 


Walsh, J. concluded : 

“A fortiori anerror in fact, and, therefore, an 
error in arithmetic, cannot vitiate an award." 

In that case the arbitrators had to 
divide a quantity of cloth between the 
parties. The arbitrators awarded a larger 
quantity of cloth to one party and in order 
to equalies the division awarded a cash 
payment to the other but miscalculated the 
cash payment necessary tomake the division 
equal with the result that the final division 
between the parties was unequal. It was 
held that. this did not vitiate the award. 
In the case now before me the arbitrators 
had to divide the decrees, movables and 
cash between the parties, and they were 
not bound to award half the decrees 
to one and half to the other, half the 
movables to one and half to the other and 
half the cash to one and half to the other. 
Their duty was to divide the entire pro- 
perty into two shares which they con- 
sidered equal, and, even though the shares 
were not equal, that would not give the 
learned District Judge, power to interfere. 
The parties had agreed to accept the 
decision of the arbritrators and were bound 
by that decision, even if there were mis- 
takes in it, though it is possible that a 
mistake might be so palpable and gross 
as would afford strong evidence of mis- 
conduct, as was suggested in Shiam Lal 
v. Parshottam Das (1). 


Item No. 5 was described in Ex, D. 1 as 
areceipt executed by Gondusha Fakir. 
Before the arbitrators made theit award a 
l-anna share in Mauza Shahpura had been 
taken by Jhanaklal from Gondushah in 
satisfaction of the debt, and the arbitrators 
declared that the plaintiffs had a half share- 
in this property subject to their paying 
Rs. 100 to Jhanaklal as their share of the 


‘costs incurred by Jhanaklal in acquiring the 


property. Thatis the finding of the learned 
District Judge, and he held that the 
arbitrators had no power to divide the 
property. His view apparently was that 
if the debt had been satisfied in this way 
the plaintiffs were not entitled toa share 
either in the debt or in the property given 
in satisfaction of the [debt. In the argu- 
ment before me it was suggested that this 
village share had been sold in satisfaction 
of the debt and purchased by Jhanaklal 
on his own account, and that the plaintiffs 
were, therefore, entitled to a half share in 
the sale proceeds and not to a half share 
in. the property. Before the- arbitrators 


558 
Jhanaklal merely conlended that if the 
plaintifs wanted a share in the property 
they should be made to contribute towards 
‘the cost of acquiring it,and the arbitrators 
accepted this contention. In his written 
statement in the first Court Jhanaklal 
raised no objection to the division of the 
village share in this way. 

Item No. 6 was a debt of Rs, 175 due 
to the family from Pemu Seth which, accord- 
ing to Jhanaklal, had beecme barred by 
limitation and irrecoverable. The arbitra- 
tors keld that Jhanaklal was responsible 
for this mistake and that the plaintiffs were 
entitled to a half share of this amount. 
In his evidence Jhanaklal stated that Pemu 
Seth had become insolvent, but that 
-apparently was never pleaded. If the 
‘arbitrators were of opinion that Jhanaklal 
_ ought to have recovered this amount, they 

were entitled to divide it in this way. 
Item No. 22 was described in the receipt 
(Ex. D. 1) as ‘cows and calves’. The arbitza- 
tors found from the paiwari's papers for the 
year 1925-26, that Jhanaklal was in charge 
. of 22 cattle consisting of 6 cows, 8 calves, 3 
buffaloes and 5 padias of the total value 
of Rs. 232, aud directed Jhanaklal to pay 
half the value tothe plaintiffs. The plea 
had been taken that the buffaloes had 
been divided before the reference to 
arbitration and that the arbitrators had 
no power to divide the buffaloes. That 
plea was apparently not taken before the 
arbitrators. In item No. 22, as it appears 
in Ex. D. 1, osars mean buffalo calves, so 
that if buffalo calves remained undivided 
in 1926, there would presumably have been 
buffaloes to divide in 1931. The learned 
District Judge did not discuss this point. 

As I have remarked above, the arbitra- 
tors had power to divide the entire property 
in such way as they thought fit, and if 
they thought it fair to award most of the 
cash to one party and most of the property 
to the other in sucha way as to give en 
equal share to each party, they were entitled 
to do so and acted within the terms of the 
reference. 

It has been urged that the award re- 
quired registration because if effected the 
title in the village share in Shahpura which 
exceeded Rs. 100 in value. There is no 
pleading or evidence that the value 
exceeded Rs. 100, and the arbitrators merely 
declared that the plaintiffs had a half share 
in this property. &, therefore, hold that 
ihe award did not require registration on 
this ground.’ < 

The defendants alleged that Lalsingh 
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defendant No.. 2 was not a consenting 
party tothe reference, that two of the 
arbitrators had taken no part in the 
deliberations, and that the award was the 
award of one arbitrator alone. Lalsingh 
was a minor on the date of the reference 
and was, therefore, represented by his. 
father in the arbitration proceedings and 
cannot repudiate them. There is no evi- 
dence to show that the award was the award 
of one arbitrator alone, except that of 
Jhanaklal himself, and his evidence is 


quite insufficient to prove the point. 


Lastly, it has been urged that the 
arbitrators had no pewer to award interest. 
No authority has been cited for this pro- 
position, and the contrary view was taken 
in Uitam Chand v. Jewa (4). 

J, therefore, hold that there was no mis- 
conduct on the part of the arbitrators, and 
that they did not exceed the terms of the 
reference. The learned District Judge mis- 
conceived his position and his decision, 
therefore, cannot stand. The application 
for revision is accordingly allowed, and the 
order of the first Court ordering the award 
to be filed and the decree passed in terms 
of ‘the award are, therefore, restored, The 
defendants must pay the costs of all 
parties in al] three Courts. Counsel's fee in 
this Court Rs. 30. 

N. Appeal allowed. 

(4) 46 O 534; 54 Ind. Cas. 285; 283 C WN 704; ATR 
1920 Cal. 143. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 17 of 1936 
February 26, 1936 . 
Boss, J. 
PARDESHI—APPELLANT 
versus ` 
DEVANATH-—RESPONDENT 

Practice— Evidence—Judge of fact accepting one 
portion of a witness's testimony and rejecting 
another—Legality. 

There -is nothing illegal in a judge of fact accep- 
ting one portion of a witness's testimony and rejec- 
ting another. 

S.C. A. frem the appellate decree of the 
Court cf the Additional District Judge, 
Raipur, dated October 30, 1935, in C. A. 
No. 51 of 1935 modifying the decree of the 
Sub-Judge, Second Class, Drug, dated 
August 5, 1935, in ©. 5. No. 88-A of 1935. 

Mr. D. B. Najbile, for the Applicant. 

Order.—The suit is for possession of 
two sites which have been called (A) and 
(B) in the lower Courts. They are situate 
in the abadi ofthe village mauza Gureda 
of which the plaintiff is lambardar. The 


tiie 
defendant’s case is that the sites were 
both acquired by him from the former 
lambardar who was the plaintiff's father. 
The lower Appellate Court has accepted 
this so far as site (A) is concerned, and 
Tejected it with respect to site (B). It 
18 argued that this is wrong, because ithe 
same witness, Gambhir (D. W. No. 1), 
speaks of the acquisition of the defendant's 
both sites, and so if he was believed with 
‘respect to one, the lower Appellate Court 
ought to have believed him with respect 
to other. I cannot accept this as there is 
nothing illegal in a Judge of fact accept- 
‘ing one portion ofa witness's testimony 
and rejecting another. This is especially 
80 when, as in the present case, the lower 
Appellate Court finds that as regards site 
(A) the plaintiff, who is tke lambar/ar, 
never objected tothe defendant building 
on it, whereas, he immediately raised a 
protest with respect to site (B). There is, 
therefore, a distinction between the two 
sites so faras the evidence is concerned. 
The question is purely one of fact. 

The appeal is rejected under O. XLI, 
r, 11 of the Code cf Civil Procedure. 


N. Appeal rejected. 


MADRAS HIGH COURT 
Civil Revision Petition No. 1050 of 1932 ` 
October 16, 1935 
MADHAVAN NAIR, J. 
PERUMAL KONAR—Puatntirg— 
PETITIONER 


VETEUS 
MARUTHANAYAGA NADAR—-DEFENDANT 
; — RESPONDENT 

Mortgage--Purchase by mortgagee under his decree 
--Morigagee deprived of property by third person— 
Suit by ‘mortgagee-purchaser for damages for breach 
of covenant of title—Maintaina bility,’ 

Where a mortgagee-purchaser is deprived of an 
item of the mortgaged property purchased by him by 
a stranger, the mortgagor must make good to him the 
loss sustiined by the breach of the covenant as to 
title involved in the contract of mortgage. Ma 
Gun v, Ma Lu Gale (1), Magan Lal v. Shankra Gir- 
dhar (2) and Govindan Asari v. Nagayan Chettiar 
(3), referred to. l 

C. R. P. under s. 25 of Act IX of 1887, 
praying the High Courtto revise the dec- 
ree ofthe Court of the District Munsif of 
Srivaikuntem, dated April 14, 1932, in S. C. 
S. No. 901 of 1931. 

Mr. G. Thayagarajan, for the Petitioner. | 

Mr. P. N. Martandam Pillai, for the Res- 
ponent. *, ` 

dudgment—The caso decided in Ma 
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Gun v. Mg:Lu Gale (1) is identical with 
the present case. That decision is based 
on a decision of the Bombay High Court in 
Magan Lal v. Shankra Girdhar (2) which 
says that 

“By sale of a mortgaged property in execution of 
a decree obtained by a mortgagee against the 
mortgagor upon the mortgage the interest of both 
the mortgagor and mortgage passes to the pur- 
chaser.” 

This principle has been accepted by this 
Court in Govindan Asari v. Nagayan Chet- 
tiar (3). If this principle is right then it 
follows that the mortgagor must make good 
to the mortgagee the loss sustained by him 
for breach ofthe covenant regarding his 
title involved in the contract of mortgage 
(a. 65). The amount sued for in the pre- 
Sent case represents the value of the pro- 
perty of which the mortgagee-purchaser was 
deprived in O. S. No. 456 of 1925. The 
decisions relied on by the lower Court have 
no application to this case. I set aside 
the decision: and give the plaintiff a dec- 
ree forthe amount sued for with interest 
from the date of plaint at six per cent. 
The petitioner is entitled to get- his costs 
here and inthe lower Court. 

A. ; Appeal accepied, 

j i IR 1925 Rang. 130; 85 Ind. Cas. 223; 3 Bur. L 


(9) 22 B 945. 
(3° (1932) M W N 160; 138 Ind. Cas. 329; A I R 1932 
Mad. 238; 35 L W 429; Ind. Rul, (1932) Mad. 556. 
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Miscellaneous Civil Appeal No. 6 of 1936 
-= April 23, 1936 
Davis, d. G. AND L0B9, A. J. C, 
Fira NARAINDAS TIKAMDAS, Raropar> 
—APPELLANTS 
VETSUS 
OFFICIAL ASSIGNEE, KARACHI 
AND ANOTHER —RESPONDENTS 
“Sale of Goods Act (IIT of 1930), ss. 46, 51—Stop- 
page in transit—Delivery of goods to consignee— 
Consignee becoming insotrent—Right of stoppage of 
unpaid seller, if extinguished. 

Section 46, Sale of Goods Act, must be read with 
s. 51, and if it is proved as a matterof fact that 
transit is at an end and the goods are at home, then 
the right of stoppageof the unpaid seller has gone. 

Misc. C. A. from the orders of Rupchand, 
A. J. C., dated September 25, and Novem- 
ber 22, 1935, reported as 163 Jnd. Cas, 


875. 


Mr. Shamdas Kimajrai, for the Appel- 


lants. : 
Mr. Srikrishindas H. Lalla, for the Res~ 
pondepts, 
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Davis, J C.—This is an appeal from an 
order of the learned Additional Judicial 
Commissioner, Mr. Rapchand, in which he 
held that an unpaid seller had no right to 
stop a ecnsignment of 152 bags of wheat 
in transit onthe ground that delivery at 
the time had passed to the buyer who was 
an insolvent. The learned Judge has in 
his judgment stated that each case must 
depend upon its own merits, and that it 
does not follow that because freight had 
not been paid the goods were still in transit 
within the meaning of s. 51, Sale of Goods 
Act, so astoenable the unpaid seller to 
retain his lien. In argument before us it 
was urged that the Railway Authorities 
on March 29, 1934, passed an order where- 
by they had specifically directed that this 
particular consignment should not pass to 
the buyer until freight had been paid. 
And it was argued, with some appearance 
of force, that whatever may be tbe general 
practice, as testified to by a responsible 
Railway Official, R. S. Bhagwanji, in this 
particular case, this practice had been de- 
© parted from, and the Railway Authorities 
had exercised, as they were entitled to 
exercise, their lien as set out in 
6, 55, Railways Act, over goods slill in 
-their possession and of which delivery had 
not passed, and as the Railway as unpaid 
carrier had alien, so the unpaid seller had 
a right of stoppage in transit. But the 
question as to whether delivery had or had 
not passed in this case is, as in other 
cases, a question cf fact, and when we 
“refer tothe evidence of this witness, R. S. 
“Bhagwanji, we see that it is supported 
by Ex. 7-4, which is a copy of an extract 
from the unloading book, and itis clear 
from this extract, read with the evidence 
of this witness, that in this particular 
case delivery had been given to the con- 
signee. In his re-examination he said : 

“There is a signature of the insolvent’s repre- 
sentative in our books to show that the first consign- 
ment was delivered to the insolvents. I produce the 
entry Bx. 7-4.” 

This being the case, we think that ap- 
plying the provisions of s. 51, Sale of Goods 
Act, to the facts of this case, it is clear 
that the transit had already come toan 
end when the Railway Authorities, on March 
29, 1934, passed what must be deemeda 
belated order. Under s. 51 of the Act: 

“Goods sre deemed tobe incourse of transit from 
the time when they are delivered fo a carrier or 
other bailee for the purpose of transmission to the 
buyer, until the buyer or his agent in that behalf 
Tete delivery of them from such carrier or other 

aes, 

We are aware of the fact that although 
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the property in goods may have passed to 
the buyer, the unpaid seller of goods never- 
tLeless has in certain circumstances the 
right of stoppage in transit. Under s. 46 
(1) (b) it is provided that notwithstanding 
the fact thatthe property in goods may 
have passed to the buyer, the unpaid seller 
of goods as such has by implication of laws 
in the case of the insolvency of the buyer, 
a right ofstopping the goods in transit after 
he has parted with the possession of them. 
But s. 46 must be read with s. 51, and if 
it is proved as a matter of fact that tran- 
sit is at an end and the goods are at home, 
then the right of stoppage ofthe unpaid 
sellerhas gone. In this case the goods 
were unloaded and posssession was given 


- to the insolvents on March 23, 1934. It 


appears, therefore, that the order ofthe 
Railway Authorities dated March 29, 1934, 
was of no avail in relation to this particu- 
lar consignment of goods. We think, there- 
fore, that the order of the learned Judge 
was right, and the appeal should he dis- 
missed with costs. 
N. Appeal dismissed. 


f 
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MADRAS HIGH COURT 
Second Civil Appeal No. 801 of 1932 
July 22, 1936 | a 
CORNISH, J. 

ARIYAPUTRA NADALWAN AND OTHERS— 

DEFENDANTS Nos. 1,5 AND 4—AppELLANTs 

VErSUS ii 

NACHIMUTHU MALAVARAYAN 

AND OTHERS—PLAINTiIFFs Nos. 1, 2,3 AND 4 

AND Darenpant No. 2— RESPONDENTS .. 

Transfer of Property Act (IV of 1882), ss. 6(a), 54 
— Transfer, by reversioner during widow's life-time— 
Execution of release deed after death of widow in con- 
sideration of extra amount--Release deed, whether 
amounts to sale deed, 

It is not necessary for a transfer by way of sale that ` 
the word ‘convey’ should be used or that any formal 
terms should be employed. It is sufficient ifthe docu- 
ment shows that a transfer of ownership for a price 
is intended, A document which purports to be a ‘re- 
lease’ may in fact be a sale-deed. 

Where, during the life-time of a Hindu widow the 
next reversioner sold certain properties which the 
widow had inherited toa stranger and after the death 
of the widow he executed a document tothe pur- 
chaser purporting to be a release deed by which he 
relinquished all his rights in the property previously 
sold, on receiving a ceriain sum of money as considera- 
tion for such release : 

A aan that the release deed was in fact a sale- 
eed, 


S.C. A. against the decree ofthe Court 
of the Subordinate Judge of Dindigul in . 
Appeal Suit No. 109 of 1930, preferred 
against the deeree of the Oourt of? the Dis- 


1936 


esd Munsif of Palni inO. S. No. 297 of 

Mr. N. Rajagopalan, for the Appellants. 

Mr. P. N. Appuswami Aiyar, for the 
Respondents. 

_ dudgment.—The sole question argued 
in this Second Appeal relates to the con- 
struction of a document marked as Ex. 

in the case. Is it a transfer of property 
or is it merely a release deed ? It is des- 
cribed as a release deed, but one must 
look at its substance and not its form. 
It was executed by the reversioner of a 
widow one month after that widow's death 
and after the succession to the property 
covered by the deed had fallen to the 
reversioner. It happened that during the 
widow's life-time and while she was still 
in the ownership of her limited estate in the 
property the reversioner had executed a 
sale-deed of it for Rs. 2,000 in favour of 
the respondent. This sale was inoperative 
by virtue of s. 6 (a), Transfer of Property 

Act. This transaction is, however, re- 
ferred to in the later deed Es. B, and 
the reference has in my opinion an im- 
portant bearing on the construction which 
Ex. B, must receive. The document recites 
the sale of the property to the respond- 
ent during the widow's life-time forRs. 2,000. 
‘It then proceeds to recite the fact of the 
widow's death and says: 

“As Lam the immediate heir under revergionary 
right, and after the death of the said Sevanthi 
Ammal I represented to you that the said properties 
were sold before for a low price and that you 
should pay more, you agreed to it, I have on 
this day received from you Rs, 500 ag cash and 
have hereby released all my reversionary right in 
the said property.” 

I think the reasonable meaning of this 
language is that it was agreed that 
Rs. 2,000 was too low a price and that 
an additional Rs. 500 should be paid for 
the property. This Rs. 500 was part of 
the price for the property. Section 54, 
Transfer of Property Act, defines a sale 
as a transfer of ownership in exchange 
fora price paid. It is not necessary to a 
transfer of sale that the word ‘convey’ 
should be used orthat any formal terms 
should be employed. It is sufficient if the 
document shows that a transfer of owner- 
Ship for a price is intended, andin my 
opinion this intention is to be inferre‘l 
from this document. Both the lower Courts 
have come to the same decision. The result 
is that the Second Appeal must be dismiss- 
ed with costs. 

(Leave refused.) 


A. Appeal dismissed. 
165~—71 & 72 
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PATNA HIGH COURT 
Civil Appeal No. 294 of 1934 
December 2, 1935 

MAGPHERSIN AND MOHAMMAD Noor, JJ. 
SHIEOBALAK PRASAD AWASTHI— 

J UDGMENT DEBTOR—-APPELLANT 

versus 
JUGAL KISHORE NARAIN AND ANCTAER— 


DECREB-HOLDERS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r.6—Mortgage suit—Compromise decree—Preliminary 
decree not mentioning personal remedy but referring to 
compromise which provided it — Absence of decree 
under 0. XXXIV, r. 6, whether bar to execution 
Watver—Sale proclamation — Objection to decree not 
raised but time for raising money asked~-T ume grant- 
ed—Ezxecution, whether can be subsequently question- 
ed on ground that there was no decree. 

There is nothing in O. XXXIV, Civil Procedure 
Code, which debais a Court from determining the 
personal liability of the mortgagor at the time when 
the prelimimary decreeis passed ina mortgage suit. 
Order XXXIV, r. 6, gives the plaintiff a right to 
apply fora personal decree after the sale of the 
moltgaged property. But this need not be dene ina 
case where a personal decree has already been passed 
atthe time of the passing of the mortgage decree. 
Karimullah Shah v. Muhammad Raza (1), explained. 
Samanta Jagannath Mahapatra v. Lokenath Sukul 
(2), Usafalt Ibrahim v. Faizullabhat Sheikh Moha- 
medbhat (3)and Haripada Dutta v. Sashi Bhusan 
Basu (4), relied on, 

Consequently, where in a mortgage suit a com- 
promise decree was passed and the preliminary 
decree did not expressly mention about the personal 
remedy but referred to the petition vf compromiss 
which provided fur it, the absence of a decree under 
O. XXXIV, r. 6, is no bar to the execution of the 
decree. 

The decree-holders proceeded to execute the decree 
Against the mortgaged properties and also against 
the personal properties at one andthe same time. 
The Court first proceeded against the mortgaged pro- 
perties which were sold and the sale confirmed. It 
was then that the sale proclamaticn against the other 
properties of the judginent-debtor was issued, The 
judgment-debtor applied for time in order to enable 
him to raise money and waived his rights of the issue 
ofa fresh sale proclamation. But subsequently he 
contested that there was no decree: 

Held, that the judgment-debtor on a previous 
occasion never took exception to the execution on the 
ground that there was no decree. He waived his 
right to a fresh sale proclamation and on that under- 
standing took time from the Court, He could not 
subsequently turn round and question the execution 
on the ground that there was no decree. 

CG. A. from original order of the Sub- 
Judge, Chapra, dated October 5, 1934. - 

Mr. Bhuvaneshwar Prasad Sinha, for 
the Appellant. 

Messrs. Kat Gurusaran Prasad, D. N. 
Varma and G. P. Singh, for the Respon- 
dents. 2s 

Mohammad Noor, J.—This is an appeal 
against an order of the Subordinate Judge 
of Saran, dated October 5, 1934, dis- 
allowing the appellant’S chjection to the 
execution of a compromise decree passed 


ina mortgage suit. After the sale of the 
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morigaged properties the decree-Lolders 
under the terms of the compromise pro- 
ceeded against the other properties of the 
judgment-debtor. There was an objection 
to the effect that the execulion against 
the person and other properties of the 
judgment-debtor could not proceed as there 
Was no decree under O. XXXIV, r. 6, 
Civil Procedure Code. The learned Sub- 
ordinate Judge has disallowed this objec- 
tion and the judgment-debtor has prefer- 
red this appeal. The learned Advocate for 
the appellants has referred us to the 
preliminary and final decrees passed in 
the suit, dated March 25, 1931, and June 26, 
1933, respectively. The final decree refers 
to the preliminary decree and makes it 
final. The preliminary decree is in the 
usual form and there is no mention of any 
personal remedy, but it refers to the peti- 
tion of compromise which has been attach- 
ed to it in which a clear provision is 
made that if the sale proceeds of the mort- 
gaged properties be not sufficient, other 
properties of the judgment-debtor will be 
liable to be sold. 

The learned Advocate for the appellant 
has contended that in spite of there being 
@ provision in the petition of compromise, 
which was attached tothe preliminary decree, 
the personal properties of the judgment- 
debtor could noi be proceeded against 
without there being a fresh decree under 
‘QO. XXXIV, r. 6. He relied upon a deci- 
sion of this Court in Karimulla Shah v 
Muhammad Raza (1), where it was held 
that a formal order under O. XXXIV, 


. .i..'6,1s necessary before the decree-holder 
“Gan pursue properties not covered by the 


mortgage even where the original decree 
is a compromise decree declaring the judg- 
ment-debtor’s other properties liable in the 
event of the mortgaged properlies not 
fetching a sufficient amount to cover the 
decretal debt and the judgment-debtor is 
entitled to know for how much money he 
is liable after the mortgaged ‘properties 
have been sold. But in that case the learned 
Judges did not dismiss the execution pro- 
ceeding. They directed that a proper order 
under r. 6 be made by stating the amount 
of the liability of the judgment-debtor 
and formally authorizing the decree-holder 
to proceed against the properties not cover- 
ed by the mortgage. This clearly in- 
dicates that the learned Judges were of 
opinion that, in such a case, the passing of 
„an orderunder O. XXXIV, r. 6, was a 
1 G) 3 P L J 649; 48 Ind. Cas, 608; A I R 1918 Pat. 
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mere formality and an order to that effect 
can be passed in the course of the execu- 
{ion proceeding also. Later on, however, in 
Samanta Jagannath Mahapatra v. Lokenath 
Sukul (2) another Bench of this Court of 
which Jwala Prasad, J, who was a member 
of the Bench which decided the previous 
case, was also a member, held that a decree- 
holder -need not apply under O. XXXIV, 
r. 6 for a personal decree where the decree 
drawn up is not merely a mortgage decree 
but is also a personal decree against the 
mortgagor. : 

In the present case, as I have already 
stated, the final decree, which is under 
execution, makes the preliminary decree 
final which in its turn refers tothe peti- 
tion of compromise in which the judgment- 
debtor's personal liability for sums found 
due after the sale of the mortgaged pro- 
perties has been clearly stated. I do not 
find anything in O. XXXIV, Civil Pro- 
cedure Code, which debars a Court from 
determining the personal liability of the 
mortgagor at the time when the prelimin- 
ary decree: is passed in a mortgage suit. 
Order XXXIV, r. 6, gives the plaintiff a 
right to apply for a personal decree after 
the sale of the mortgaged property. But 
this need not be done ina case where a 
personal decree has already been passed 
at the time of the passing of the mortgage 
decree. The same view seems to have 
been taken in Usafali Ibrahim v. Faizul- 
labhai Sheikh Mohamedbhai (3). In that 
case the mortgage decree was based on an 
award which made no mention of any per- 
sonal remedy against the mortgagor. It was 
held that when the personal relief against 
the mortgagor was not expressly excluded 
by the terms of the mortgage or of the 
decree or both, the mortgagee after ex- 
hausting his remedy against the mortgage 
security had a right to recover the balance 
personally from the mortgagor. In Haripada 
Dutta v. Sashi Bhusan Basu (4) it was held 
that a fresh decree is not necessary when 
the personal remedy is provided for in the 
morigage decreeitself; and that O. XXXIV, 
r. 6, does not apply in the case of a 
sulehnama decree. 

The decree in that case was held to be. 
incapable of execution as more than twelve 
years had expired after the sulehnama 
decree, and the personal decree which was 

(2) 2P L T 736; 61 Ind. Cas. 635; A I R1921 Pat 
49:6 PL J 106. 

(3) 54 B 352; 125 Ind. Cas. 903; A 1 R1930 Bom. 208; 


. 32 Bom, L R 439; Ind. Rul. 1930) Bom. 391 


(9) A IR 1928 Cal, 665; 114 Ind. Cas, 792;48 CLJ 
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obtained in the meantime was held to be 
ineffective. In this case the objection of 
the judgment-debtor, apart from the ques- 
tion that it has no foundaticn, seems to me 
to be frivolous. The order sheet of the 
execution case shows that the decree-holders 
proceeded to execute the decree against 
the mortgaged properties and also against 
the personal properties at one and the same 
time. The Court first proceeded against 
the mortgaged properties which were sold 
on July 14, 1934, and the sale was con- 
firmed on August 15, 1934. It was then 
that the sale proclamation against the other 
properties of the judgment-debtor was 
issued. On September 4, 1934, the judg- 
ment-debtor applied for time in order to 
enable him to raise money and waived 
his rights for the issue of a fresh sale pro- 
clamation. The sale was adjourned till 
October 2, 1931. Then the judgment- 
debtor filed the present objection which 
was disallowed on October 5. We are in- 
formed that the properties have been sold. 
It is clear that the judgment-debtor on a 
previous occasion never took exception to 
the execution on the ground that there was 
no decree. He waived his right to a fresh 
sale proclamation and on that understand- 
ing took time from the Court. He cannot 
now turn round and question the execu- 
tion on the ground that there was no decree. 
I see no merit in this appeal and would 
dismiss it with costs. 
Macpherson, J.—TI agree. 
D. Appeal dismissed. 
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Wr LAHORE HIGH COURT 
Civil Revision Petition No. 673 of 1935 
January 9, 1936 
AGHA HAIDAR, J. 

Shop JINDA RAM-RAM KISHEN 
THRovuGH JINDA RAM—Puaintipe — 
PETITIONER 
Versus 


FAQIRA—Drrenpant—Rasronpent 

Civil Procedure Code (Act V of 1908), O. IX, rr. 3, 4 
Transfer of case to another Court without informa- 
tion to parties—Case decided in absence of party— 
Application for restoration should be allowed, 

Where a party has received no information 
whatsoever of the transfer of the case, he cannot 
be allowed to suffer for something for which he is 
not really responsible. The machinery of the Courts 
in this country is a complicated one, and it is too 
much to expect from an ordinary litigant to follow 
the administrative changes that take place as 
regards the distribution of the work between the 
various Courts. If in the absence of such inform- 
ation, the case is decided against him in his 
absence, the Oourt should restore the case on his 
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oe ae Ganga Ram v. Gujar Mal (1), fol- 
owed, 

©. Rev. P. for revision of the order of the 
Subordinate Judge, Fourth Class, Jhang, 
dated January 9, 1935. 

Mr. Mehr Chand Shukla, for the Peti- 
tioner. 

Judgment.—The plaintiffs suit was 
pending in the Court of Lala Mani Ram, 
Subordinate Judge, and August 15, 
1934, was fixed for hearing. It appears 
that in the conrse of the adjustment of 
business the case was transferred to the 
file of Chaudhri Fazal-i-Haq, but no notice 
of the transfer was given to the plaintiff. 
When the case came up for hearing none 
of the parties was present and the suit was 
dismissed under O, IX, r.3, Civil Procedure 
Code, on August 15, 1934. The plaintiff 
made an application for restoration of the 
case, promptly enough, on August 17, 1934. 
That application has been dismissed. The 
plaintiff has come up to this Court in 
revision and I have heard Mr. Mehr Chand 
Shukla in support of the application. His 
argument is that no notice was served upon 
him intimating to him ihe transfer of the 
case from the file of Lala Munshi Ram 
to that of Chaudhri Fazal-i-Haq, and that 
consequently had he no means of knowing 
that he was to be present in the Court of 
Chaudhri Fazal-i-Hsq on the date of hear- 
ing. There is an authority Ganga Ram 
v. Gujar Mal (1), of a Single Judge of this 
Court, who was familiar with the procedure 
of the District Courts in this Province, 
which lays down that itis always usual to 
issue notice to the parties, informing them 
that their case has been transferred from 
one Ccurt to another, and inthe absence 
of such a notice a party may well plead 
that he did not know in what Court he 
had to appear. This is precisely the plaint- 
iff's position. He had received no informa- 
tion whatsoever of the transfer of the 
case andon the principle of universal justice 
he cannot be allowed to suffer fcr something 
for which he is not really,responsible. The 
machinery of the Courts in this ecuntry 
is a complicated one, and it is too much 
to expect from an ordinary litigant to 
follow the administrative changes that 
take place as regards the distribution of 
the work between the various Courts. In 
my opinion the Court below ought to have 
restored the case especially in view of the fact 
that the other side was apparently labouring 
under the same mistake. The Court has 
acled with material irregularity in the 


(1) A IR 1923 Loh, 444; €4 Ind, Cas. 238, 
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exercise of its jurisdiction, and in my 
opinion this is a casefin which this Court can 
interfere in revision. : 

I allow the application, set aside the 
order of the Court below, dismissing the 
application for restoration and restore the 
Plaintif s case to its original number and 
direct that it should be disposed of occord- 
ing tolaw. The respondent, though served, 


is not represented. I make no order as to 
costs. 


'N. A pplication allowed. 


Kangan eaaa ngira, 


a PATNA HIGH COURT. 
Criminal Revision Petition No. 330 of 1936 
JAMES, J. 
HANUMAN SAHA Y—Partrrionsr 
Me VETSUS 

l EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), s. 465—Forgery— 
Complainant need not be confined to witnesses stated 
in comploint—Criminal trial—Accomplice—Evidence 
of —Value of. 

A complainant who alleges forgery in respect of 
a document by ante-dating it is not obliged tocon- 
fine himself to the evidence of the witnesses named 
in the petition of complaint. 

The Court, though it may presume the evidence of 
accomplices to be unworthy of credit, is not compell- 
ed to do so. 


Or. R. P. from an order of the Judicial 
acne Chota Nagpur, dated May 29, 
1936. 

Messrs. W. H. Akbari and Azizullah, for 
the Petitioner. 

Messrs. B. P. Sinha and P, K. Samanta, 
for the Opposite Party. 

Order.—The petitioner has been sen- 
tenced to six months’ rigorous imprison- 
ment under s. 465, Indian Penal Code, for 
forgery of a hukumnama by ante-dating it. 
The petitioner was mulazim of Musammat 
Chandrabati Kuer, a khorposhdar under the 
Gawan estate, who died on June 25, 1935. 
The Courts have found that on October 21, 
1935, the petitioner. executed a hukumnama 
purporting to act as mulazim of Musammat 
Chandrabati Kuer, which he falsely dated 
as executed on June 16, 1935. Bhairo Lohar 
who had been a raiyat of the khorposhdar, 
and who after her death had become a 
raiyat of the parent estate, desired to 
borrow money in October 1935 from Anant 
Gope and Neju Mian in exchange for a 
portion of his holding. The three men are 
found to have gone tothe petitioner, who 
said that he would arrange for the muta- 
tign of names, and who realised Rs. 10 as 
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salami and Rs. 2-8-0 as costs, and then 
wrote out the questioned hukumnama. 

Learned’ Counsel for the petitioner in 
the first place suggests that the learned 
Judicial Commissioner in dealing with the 
appeal of the petitioner has made a mis- 
take of record; he remarks as a suspicious 
circumstance that the date on the hukum- 
nama is in English which the raiyats could 
not understand. The learned Judicial Com- 
missioner meant that the date was given 
in the English style, not that it was written 
in the English character; and there is no 
error of record here. The date is given 
as June 16, 1935, in the Kaithi character. 
The prcsecution witness Anant Gope, one 
of the persons who was advancing meney 
to Bhairo Lohar, said in cross-examination 
that he showed the hukumnama to the 
tahsildar in Asim,that is to say, in Septem- 
ber, but he promptly corrected himself by 
saying that he did not remember the 
month. The Tahsildar Harihar Prasad 
who was examined as a witness, said that 
he did not see the hukumnama in Sep- 
tember; and this statement of Anant Gope 
was apparently an inadvertent slip of the 
tongue which was promptly corrected. 

Learned Counsel objects that five of the 
wilnesses examined were not named in the 
petition of complaint and that the two 
witnesses named in the petition of complaint 
were not examined. The five witnesses 
who were not named in the petition of com- 
plaint as witnesses were the manager of 
the estate, the tahsildar, a drummer whose 
evidence was unnecessary, and two gold- 
smiths of Gobindpur to who Anant Gope 
had sold some gold at about the time when 
he was making the advance to Bhairo 
Lohar. The evidence of the drummer, as I 
have said, was unnecessary; and as for the 
goldsmiths, the prosecution might well not 
have heard of them at the time when the 
petition was drafted. In any view of the 
matter, in a case of this nature a complain- 
ant is not obliged to confine himself to the 
evidence of the witnesses named in the 
petition of complaint. Of the two wilnesses 
who were not examined one was Kali Gope 
who was named asa drummer, probably a 
mistake for Khiru Chamar, and the other 
was a hajam who has not been mentioned 
by anybody in the course of the case. 
Their evidence would probably have been 
as useless as that of the drummer. 

Learned Counsel's principal argument 
is based on the fact that the conviction rests 
in the main on the evidence of three ac- 
complices uncorroborated in material detaji, 
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The trying Magistrate came to the con-. 


clusion that the three cultivators were 
. duped; and the learned Judicial Commis- 
sioner considered that they 
have entered into the transaction with 
the mulazim of the khorposhdar not realis- 
ing that his authority had ceased; but 
even if they are to be regarded as accom- 
Plices, it is to be remembered thal 
Court, though it may presume the evidence 
of accomplices to be unworthy of credit, is 
not compelled to do so; and even if these 
three persons were regarded as accomplices 
there does not appear to be any reason 
why their evidence should be regarded as 
unworthy of credit. It appears that Anant 
Gope explained quite clearly what had hap- 
pened as soon as he was questioned by the 
manager of the Gawan estate and there is 
nothing which would indicate that these 
men were attempting to pass the blame 
for a transaction with which they them- 
selves were concerned, on to another party. 

Lastly it is suggested that even if the 
petitioner ante-dated the hukumnama, he 
did not do so dishonestly or fraudulently 
because no damage has been caused to 
the Court of Wards; but the premium that 
might be payable on a transfer of this 
kind after the death of Musammat Chandra- 
bati Kner was payable to the ward's estate 
and not tothe estate of Chandrabati Kuer 
or toher mulazi. The petitioner certainly 
brought himself within the purview of 
s. 464, Indian Penal Code, when he ante- 
dated the hukumnama in order to make 
it appear that it had been executed during 
the life of Musammat Chandrabati Kuer. 
The petition must be dismissed and the 
petitioner must surrender to his bail and 


serve out the unexpired portion of his. 


sentence. 
D. Petition dismissed. 


MEE aranana 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Suits Nos. 49, 58, 114 and 115 of 1934 
July 3, 1936 > 
RUPCHAND, A. J. C. 
JAMSHED SORAB KATRAK—~PLAINTIFF 
VETSUS 
SECRETARY or STATE—DEFENDANT 
Income Tax Act (XI of 1922 prior toamendment by 
Act XVIII of 1933), s. 48 (2)—Minor, if can be mem- 
ber of firm—Whether entitledto claim refund under 
s. 48(2)—Defects in old section. 
The phrase ‘a member of a firm’ means and can only 
mean a person who has entered into partnership with 
another person or persons, Ifa minor is incapable of 
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entering intoa partnership with another person or. 
other persons he cannot be amembero Ja firm in 
which he is not a partner. Therefore a minor was not 
entitled to claima refund under s. 48, cl. (2), Income : 
Tax Act prior to its amendment by Act XVIII of 1933. 

It ig rather unfortunate that the legislature had 
made a serious omission in the old section in not pro- - 
viding for relief to minors who forthe purpose of 
income-tax stood on the same footing as adults, and 
who were admitted to the benefitsof partnership ina 
firm although they did not thereby become partners in 
theeve ofthe law. This omission has now been set 
right by the amending Act. 


ae Suganlal Hassanand, for the Plain- 
iff. 

Mr. Partabrai D. Punwani, for the 
Crown. 


Judgment.—The facts giving rise to 
these suits are not in dispute. It is common . 
ground that oh May 14, 1931, the consti- 
tution of the assessee firm which caries 
on business in the name of Messrs. Katrak 
& Co. was changed and a partnership - 
agreement was entered into on that date 
allotting equal shares to five persons, two 
of whom are minors. One of these minors’ 
is plaintiffin Suits Nos. 49 and 115 of 1934, 
and the other is plaintiff in Suits Nos. 58 
and 114 of 1934. All of them are describ- 
ed in the deed as partners. An application 
was made to the Income-tax Officer, Kara- 
chi, to register the firm as now constituted 
under the provisions ofs. 26-A, Income Tax. 
Act: The Income-tax Officer declined to’ 
regisler the firm on two grounds; first, that 
one of the alleged partners in the firm was 
a bogus partner, and secondly, that two’ 
others were minors, and as such, were in’ 
law not partners in the firm. He accord- 


‘ingly assessed the firm as an unregistered 


firm. On revision the Income-tax Gommis- 


sioner passed the following order: 

“The income assessed is in order. The Income- 
tax Officer is directed to register the firm of 
Messrs. Katrak & Co. who should be assessed at the 
maximum rate on the total income.” 


The above order is dated January 18, 
1933. Accordingly it applied not only to 
ihe assessment leviable for the years 1931- 
32 but also for the years 1932-33. This 
order was duly given effect to and the as- 
sessment for both these years levied from 
the assessee firm at the maximum rate. 
All five persons mentioned in the partner- 
ship deed then applied under s. 48 (2) of 
the Act for refunds on their shares of profits 
in the assessee firm calculated at the differ- ” 
ence between the maximum rate.of In- 
come-tax at which the firm was assessed 
and the rates at which their individual total 
incomes from all sources were chargeable. 
The Income-tax Officer rejected the appli- 
cations of the minor plaintifs on the 
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ground that under the law then in force no 
such refunds were permissible, and hence 
these suits. Now, it is well settled that 
although a minor may be admitted to the 
benefits of parinership in a firm, he is not 
in the eye of law a partner in that firm. 
Section 48 (2), Income Tax Act, has been 
amended by Act XVIII of 1933 and provides 
for a refund being allowed not only to a 
partner in & registered firm but also to a 
minor who has been admitted to the benefils 
of partnership in a firrn and the plaintiffs 
have, as a matter of fact, been allowed re- 
funds during subsequent years. The dis- 
pute between the parties is confined to the 
years 1931-32 and 1932-33. Suits Nos. 49 
and 58 relate to the year 1931-32 and the 
other two suits to ihe year 1932-33. Section 
48 (2) as amended reads as follows :-— 

“If a member of a registered firm (or any person 
who being a minor has been admitted to the benefits 
of partnership in such firm) satisfies the Income- 
tax Officer or other euthority appointed by the 
Governor-General in Council in this ` behalf 
that the rate of income-tax applicable to his 
total income of the previous year wae less than the 
rate at which incume-tax has been levied on the 
profits or gains of the firm of that year (or that his 
total income of the previous year was below the 
minimum chargeablewith income-tax) he shall be 
entitled toa refund on hisshare of those profits or 
gains calculated at the difference between those 


rates (or at the rate at which income-tax has been 
jevied, ae the case may be).” 


The portions in brackets referred to 
above were added by the amending Act. 
The short question which, therefore, arises 
is as to the true meaning of the expression 
“a member of a registered firm.” It is con- 
tended on behalf of the plaintiffs that this 
expression includes within its ambit, minors 
admitted tothe benefits of partnership in 


a registered firm and that the amending: 


Act conferred no new right upon minors, 
but by the introduction of adequate words 
expressed.what was already implied and 
thereby set at rest the doubts which had 
been raised on that point in certain quar- 
ters. Iam afraid there is no substance in 
this argument. Section 2, cl. 6-A, Income 
Tax Act, provides that in this Act the 
expression “Firm” shall have the same 
meaning as that given toit in the Contract 
Act, 1872. Section 239 of that Act detines 
“a firm” thus: 


“Persons who have entered into partnership with 
one another are called a firm.” E ap wat 


The chapter of the Contract Act, dealing 
with partnerships has been substituted by 
the Partnership Act, 1932. Section 4 of 
that Act contains the following definition 
of a firm: 

“Pergons who have entered into a partnership with 
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one another are called individually ‘partners’ and 
ccliectively ‘a [firm and the name under which their 
business is carried on is called the ‘firm name.” 


So faras the point in issue in these 
suits is concerned, there appears to be no 
difference between these two definitions and 
whether the definition contained ins. 239, 
Contract Act, or that contained in s. 4, Part- 
nership Act applies,‘a member of a firm’ 
means and can only mean a person who has 
entered into partnership with another person 
or persons. If a minor is incapable of enter- 
ing into a partnership with another person 
or other persons he cannot be a member of a 
firm in which he isnot a partner. That being 
so, there can be no question that under 
s. 48, cl. (2) prior to its amendment by Act 
XVII of 1933, a minor was not entitled to’ 
claim a refund. It is rather unfortunate 
that the legislature had made a serious 
omission in the old section in not providing 
for relief to minors who for the purpose of 
income-tax stood on the same footing as 
adults, and who were admitted to the be- 
nefits of partnership in a firm although they 
did not thereby become partners in the 
eyeof the law. This omission has now been 
set right by the amending Act. ButI am 
afraid the duty of the Court is jus dicere 
and not ‘yus-dare’ and the Court must give 
effect to the law asit then stood. In the 
course of agrument it was suggested that 
as the Income-tax Commissioner has or- 
dered the firm to be registered under the 
Act, he had impliedly admitted that all the 
persons described in the partnership agree- 
ment as partners were as a matter of fact 
partners in the firm, and that the Crown 
was, therefore, estopped from contending 
that the plaintifis being minors were not 
as a matter of fact partners. 

It was faintly suggested that had the firm 
as described in the deed not been regis- 
tered as such," the adult partners would 
have claimed and obtained refunds on the 
footing that the share of each of them in 
the profits of the firm was 1/3rd and not 
l-5th as had been claimed by them and 
allowed by the Income-tax Officer in the 
present case. But there are several ans- 
wers to that argument. In the first place 
the plea of estoppel has not been raised 
in the pleadings and no application has 
been made for leave to amend the plead- 
ings. Inthe next place, the order passed 
by the Income-tax Commissioner on revi- 
sion was perfectly correct. Three persons 
out of five were adults and they formed mem- . 
bers of a firm. They were entitled to have 
their firm registered on the strength of the 
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partnership agreement. which operated as 
such so far as they were concerned, and 
there is nothing in the order of the Income- 
tax Commissioner to suggest that he re- 
cognised the minor plaintiffs either as 
partners or as members of the registered 
firm. At first I was much impressed by 
the argument that it was inequitable that 
the Income-tax Officer should have allowed 
refund to three partners on the footing of 
the shares of each of them being 1-5th and 
not l-3rd notwithstanding the practice pre- 
vailing inthe Income-tax Office prior to 
the amendment of the section which was 
to the contrary effect. But this argument 
was sufficiently met by the Crown by offer- 
ing to adjust refunds on that basis, it being 
the case of the Crown that such an adjust- 
ment would not materially benefit the as- 
Sessees. That offer was not accepted; and, 
therefore, apart from the question whether 
it was open to the plaintiffs to urge this 
argument on the pleadings, there is no 
Scope even for the contention that the 
plaintifs or as a matter of that the other 
persons mentioned inthe deed as partners 
have been in any way prejudiced by the 
order of the Income-tax Commissioner. 
As the plaintiffs have failed on this plea, 
there isno occasion for me to consider the 
other defences raised on behalf of the 
Crown. All these suits fail and are dismiss- 
ed with costs. 
N. Suit dismissed. 


_ PATNA HIGH COURT 
Civil Appeal No. 1043 of 1933 
i August a 1936 
OHAMMAD NOOR, J. 
BHAGWAN DAS—Drp FENDANT—APPELLANT 


VETSUS 7 
AKBAR HUSSAIN KHAN—P LAINTIFF— 
- 5 ; n WE NGEDHNG 
` L18 pendens—Suit for contribution~-Simple mon 
decree — Defendant's Property purchased b Was 
during pendency of sutt—Lis pendens, whether apples 
~-Plaint — Simple money suit — Prayer for making 
decree churge upon shares of defendants—Plaint. whe- 
ther involves claim against immovable property— 
Bengal Tenancy Act (VIIT of 1885), s.171— Suit for 
reni har ray a kk paying entire decretal 
unt—oure for contribution—-Ch 
wi wi be claimed, ete AMO asa 
wter.—in a simple money suit with a 
added to itthat the decree which may be posed tt 
Season Pe 7 eee ae the shares of the defen- 
suit of which the ipti i 
atthe end 2 description was given 
eld, that it was doubtful whether h a plai 
could be said to be a plaint involyi aii eames 
eae EE wanan volving a claim against 
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Where during a pendency of a contribution suit 
against a person, such person's property is purchased 
by another and where in sucha suit a simple money 
decree without reference to any charge is passed, the 
purchase isnot affected by the doctrine of lis 


pendens. | 
Obiter.~Where in a suit for arrears of rent by the 


proprietors one of the co-tenants pays the entire 
aecretal amount and then sues other c»-tenants for 
contribution, it is doubtful whether such pergon is 
entitled to claim a charge under s. 171, Bengal 
Tenancy Act, Ashutosh Ghose v, Abinash Chandra 


Chowdhuri (1), referred to. 

©. <A. from appellate decree of the 
Sub-Judge, Gaya, dated July 29, 1933. 

Messrs. Mahabir Prasad and Anand 
Prasad, for the Appellant. 

Messrs. Khurshaid Husnain and H. R. 
Kazimi, for the Respondent. 


Judgment.—Thisis an appeal by the 
defendant of a suit for recovery of posses- 
sion of certain immovable property which 
the defendant had purchased in execution 
of a decree and the plaintiff had purchased 
at a private sale, the question involved be- 
ing which of the two sales should prevail. 
The facts are these: One mahant Krishna 
Dayal Gir and defendants Nos. 2 to 7 were 
co-tenants of a certain mukarrari property, 
the proprietors of which were Musammat 
Mujibunnissa and others. The proprietors 
instituted a suit for arrears of mukarrari 
rent against the mahant and defendants 
Nos. 2 to 7, and in execution of the decree, 
brought the mukarrari tenure to sale. The 
mahant paid up the entire decretal amount 
and, thereafter sued defendants Nos. 2 to 7 
for contribution praying that the decretal 
amount be declared a charge upon the 
shares of the defendants in the mukarrari. 
The suit was decreed ex parte on December 
10, 1926. The order runs thus: 

“This is a claim for contribution in mokarrari rent 
paid by the plaintiff for the defendants. Claim 
proved, Suit decreed modifiedly ex parte with pro- 
portionate costs against defendants Nos. 2to 7 so 
far as their shares are concerned.” 

In execution of this decree the mahant 
brought the mukarrari share in dispute in 
the present suit to sale which was purchas- 
ed by defendant No. | the appellantin this 
Court. It appears, however, that in the 
meantime during the pendency of the con- 
tribution suit of the mahant, the plaintiff of 
this suit, had purchased the disputed pro- 
petty at a private sale from defendants 
Nos. 5and 6. When defendant No. 1 purchas- 
edthe property including the shares of 
defendants Nos. 5 and 6 in execution of the 
decree of the mahant, he ‘dispossessed the 
plaintiff of the present suit who Was in pos- 
session by virtue of the private sale in his 
fayour. The plaintiff, therefore, brought 
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the present suit for recovery. of possession 
of the property from defendant No. 1. Both 
the Courts have decreed the suit of the 
plaintiff and the only point raised in this 
second appeal on behalf of the appellant, 
defendant No. 1, is that the purchase of the 
plaintiff having been made during the pen- 
dency of the contribution suit is governed 
by the doctrine of lis pendens and is, there- 
fore, subject to the decree passed in that 
suit. This contention has been overruled 
by both the Courts below, and in my opin- 
ion, rightly. 

At the time when the suit was instituted 
the unamended s. 52, Transfer of Property 
Act wasin force whichin order to make 
ihe doctrine of lis pendens applicable re- 
quired that the sale should be during the 
active prosecution of a contentious suit. It 
is needless for meto examine in detail the 
various decisions in which the word ‘‘cont- 
entious” has been interpreted. It is encugh to 
say that taking the view most favourable to 
the appellant it means that at least the plaint 
must disclose some claim in an immovable 
property. I have examined the plaint of 
the contribution suit. It was a simple 
money suit with a prayer added to it that 
the decree which may be passed be declar- 
ed to be a charge upon the shares of the 
defendants of that suit of which the des- 
cription was given at the end of the plaint. 
I have grave doubts whether such a plaint 
can be said to be a plaint involving a claim 
against immovable property. A distinction 
has always been drawn beiween a charge 
and amortgage though the latter for certain 
purposes of enforcing it has got the inci- 
dents of a ‘mortgage. A charge does not 
create an interest in the property while the 
mortgage does. 

However, the plaintiff is entitled to suc: 
ceed on a much higher ground. The learn- 
ed Subordinate Judge, in my opinion, has 
rightly relied upon the fact that even as- 
suming that the plaintiff of the previous 
suit, namely, the mahant did seek to en- 
force any right in an immovable property, 
it must be taken that the Court refused to 

grant him that relief. The suit was regis- 
tered as a simple money suit. The terms of 
tLe order which I have quoted above show 
thatthe Court passed a simple money dec- 
ree for contribution without any reference 
to any charge. The decree which was pre- 
pared was asimple money decree. Under 
these circumstances, in my opinion, the 
Courts below were right in holding that 
the plaintiff's purchase was not affected by 
the doctrine of lis pendens. The only 
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effect of the application of that doctrine is 
that the private purchase is subject to the 
result of the suit butin this suit no decree 
affecting the property wasin fact passed. 
Anart fiom this Iam doubtful whether ths 
mahant was entitled to claim a charge 
under s. 171, Bengal Tenancy Act. There 
are decisions of the Caleutta High Court to 
the effect that the benefit of that section 
cannot be availed of -by a co-tenant whose 
interest is not voidable but becomes void 
when a sale takes place in execution ofa 
rent decree: see Ashutosh Ghose v. Abinash 
Chandra Chowdhari (1). I dismiss this ap- 
peal with costs. 
D. Appeal dismissed. 

(1)15 O W N 782; 11 Ind. Cas. 501. 





LAHORE HIGH COURT 
Full Bench. 
Civil Miscellaneous Petition No. 767 
of 1935 
December 17, 1935 
Youne, C. J., ADDISON AND 
Teg CHAND, JJ. 
BHARAT INSURANCE Co., LTp. 
—PETITIONER 
VETSUS 
PEOPLES BANK or NORTHERN 
INDIA, Lrp. (In LIQUIDATION)— 
OPPOSITE Party 
Company—Winding up — Application for leave to 
appeal against order for winding-up — Application 
not containing names of respondents — Validity— 
Lahore High Court Rules and Orders, Vol. II, Chap. I, 
r. 25, Vol. V, Chap. VIII, r. 1—Civil Procedure Code 
(Act V of 1908), ss. 109, 110—-Companies Act (VII of 
1913), ss, 167, 246—Privy Council — Leave to ap- 


eal. 

An application for leave to appeal to the Privy 
Council against an order for winding up of a Bank 
was entitled “In the matter of the Indian Companies 
Act, VII of 1913, and of the Peoples Bank of Northern 
India, Limited (in liquidation), Lahore”, But in the 
application no person was specifically named as res- 
pondent. Notices were issued to the Official Liquida- 
tor and the original petitioner: 

Held, Per Young, C. J. and Addison, J. (Tek Chand, , 
J. contra).—An application for leave to appeal to the 
Privy Councilis not a proceeding in winding-up as 
contemplated by the Rules and Orders of the High 
Court. Even assuming it was a petition in winding- 
up, r. 95, Vol, IL of the Rules and Orders of the High 
Court would apply. In either case the application 
should conform with the provisions of r.1, Ohap, VIII 
of Vol. V which have the force of law and it should 
contain the particulars therein mentioned. As it did 
not contain the name of the respondent, it should be 
dismissed. ot 

Per Tek Chand, J.—The application was in ac- 
cordance with law. The opposite party is not only 
the directors but the entire body of creditors and 
contributories and it is not necessary to give their 
names on the title. In such an application itis not 
necessary to repeat in detail the names and addresses 
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of all the parties to the ‘cause’ decided by the Court 
against whose order the applicant intends to appeal. 
All that need be done is to give sufficient indication 
of the particulars of the case so as to fix its identity, 
and thismay be done by giving either itsnumber or 
its short title. On the presentation of the applica- 
tion, the relevent record is put up and it is obligatory 
on the Court to direct that notices be served on the 
other parties to the cause (as disclosed on the record} 
to show cause why the certificate should not be 
granted ag laid down in O. XLV, r. 3(2) and the omis- 
sion to give in detail the namesof all the parties in 
applications under s. 109 should not be considered a 
fatal defect. 
C. Mis. P. for leave to appeal to His 
Majesty in Privy Council against the judg- 
ment in Civil Original No.7 of 1935 report- 
ed in 158 Ind. Cag, 816. 
Mr. Achhru Ram, for the Petitioner. 


Mr. Madan Gopal, for the Opposite 
Party. 

Mr. Bhagwat Dayal, for the Official 
Liquidator, 


Young, C. J.—These are two applica- 
tions under ss. 109-B and 110, Civil Proce- 
dure Code for leave to appeal to His Majesty 
in Council against the order of a Full 
Bench of this Court winding up the Peoples 
Bank of Northern India, dated May 22, 1935. 
The petitioner in one case is Lala Harkishan 
lal and in the other the Bharat Insurance 
Company, Ltd. 


The petition by Lala Harkishan Lal (No. 
796 of 1935) can be dealt with shortly. It 
was fiied by Mr. Dev Raj Sawhney. The 
power-of-attorney filed in favour of this 
Advocate is signed by Mr. Jiwan Lal Gauba 
as attorney for Jala Harkishan Lal, but 
there is nothing on the record of this Court 
to show that Mr. Jiwan Lal Gauba had any 
authority from the petitioner to authorise the 
filing of ihis petition by Mr. Dev Raj 
Sawhney. To-day Mr. Dev Raj Sawhney 
has produced what purports to be a copy 
of a power-of-attorney signed by Lala 
Harkishan Lal in favour of Mr. Jiwan Lal 
Gauba. We cannot, however, look at this 
document. Mr. Jiwan Lal Gauba and Mr. 
- Dev Raj Sawhney both had notice that this 
point would be taken to-day and the original 
power-ol-altorney has not been produced. 
We cannot, therefore, hear Mr. Dev Raj 
Sawhney with regard to this petition and it 
is dismissed. In my opinion the petition of 
the Bharat Insurance Company, Lid., must 
also be dismissed. The petition names no 
one as respondent. It completely fails to 
comply with the rules of this Court in 
Chap. VIII of Vol. V of the rules and 
Orders. Rule 1, is as follows:— 

“An application forleave to appeal to His Majesty 


in Council shall comply with the requirements of r.3 
(1), O. XLV, Civil Procedure Code, and contain the 
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following particulars: (a) the name and address of 
each applicant; (b) the name and address cf each 
person whom it is proposed to make a respondent; (e) 
the High Court in which, and the name of the Judge 
by whom, the decree ccmplained cf was made; (d) 
the date when such decree was made; (e)the value 
ofthe subject-matter in dispute in appeal; and (f) 
the relief sought by such application; and shall be 
signed by the applicant or by some Advcecate or Vakil 
on the rolls cf the Court on his behalf.” 

It has been argued by Counsel for the 
petitioner that these rules have not the 
force of law and that, therefore, they are 
nolL binding and that we ought to ignore 
them. He further argues that under Vol. IT, 
Chap. I, Rules and Orders of the High Court, 
the rules are laid down for proceedings in 
winding up a company in the High Court 
and that the heading of this petition is in 
accordance with the heading given in that 
Chapter. In my opinion an application for 
leave to appeal to the Privy Council is not a 
proceeding in winding up as contemplated 
by the Rules and Orders of the High Court, 
If on the other hand it is a proceeding in 
winding up, then r. 95, Vol. H, would apply. 
That rule is: 

“The general practice of the Court shall, in cases, 
not provided for by the Indian Companies Act, or 
these rules, and so far as the same is not inconsistent, 
with the said Act or these rules, apply to all 
proceedings for winding up a company in any 
Court,” 

This rule, if applicable, would make the 
rules framed by the High Court in Vol. V, 
Chap. VIJI, have the force of law anda 
petition to His Majesty, therefore, would 
have, according to law, to bein the form 
laid down in that rule. In my opinion, 
however, the winding up rules do not apply. 
It is difficult to follow the argument of 
Counsel that the rules laid down by the 
High Court should be ignored. Ccunsel in 
support of this argument argues that it 
would be impossible to make each of the 
persons, who ought to be a party to this 
appeal, respondents. The rule, however, 
does not make anything impossible. It 
merely says that among other particulars to 
be given must be the name and address of 
each person whom it is proposed to make a 
respondent. It would have been possible 
for the petitioner in this case to have made 
the petitioner in the winding up proceedings 
a respondent in this petition. 

Another obvious respondent was tke 
company (through the Directors), the Privy 
Council having held in Ripon Press and 
Sugar Mills Co., Ltd. v. Gopal Chetty (1) at 


(1) 55 M 180; 186 Ind. Cas. 114; AT R 1932 PC 1; 58 
TA 416; 61M L J 783; 54 CL J 439; 36 C WN 54:35 
L W 1; (19382) M WN 171; 34 Bom. L R 321; Ind, 
Rul. (1932) P O 66; (1932) A L J 625 (P C), 
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pages 192-193* that an appeal had been 
properly instituted in the company's name. 
In fact, the company is most affected by a 
winding up order. Besides, it is element- 
ary that in all proceedings there should be 
aright litigated, a person asserting that 
right, and a. person interested to deny it, 
1, eu an opposite party. That respondents 
must be named is also shown by the provi- 
sions of O. XLV, r.3 (2), Civil Procedure 
Code, which enacts that notice must he 
served onthe opposite party to show cause 
why the certificate referred to in sub-r. (1) 
should not be granted. The petition, there- 
fore, fails to provide the name of even one 
respondent. Such petition in my view is 
wholly bad and ought to be dismissed. 
Counsel finally argues that the petitioner 
ought to be allowed to amend and to be 
given further time under s. 5, Limitation 
Act. Ido not think this is a case where 
any indulgence ought to be shown to the 
petitioner. The petition itself was filed at 
the very last minute to bring it within time. 
If there had been any real desire to file an 
appeal to the Privy Council and time was of 
importance, the appeal could have been filed 
very much earlier than it was. I note 
further that the only persons who appear to 
object to the orders of the High Court are 
Lala Harkishan Lal himself who is of course 
a debtor of the company to a very large 
amount, and the Bharat Insurance Company, 
Limited, which is controlled by Lala 
Harkishan Lal. Neither the company itself 
nor the general body of creditors have 
thought proper to ask for leave to appeal. 
In my opinion, this petition ought to be dis- 
missed. 

Addison, J.—I agree. 

Tek Chand, J.—This is an application 
under ss. 109 (b) and 110, Civil Procedure 
Code presented by the Bharat Insurance 
Company, Limited, for leave to appeal to 
His Majesty in Council from the order of a 
Special Bench of this Court, dated May 22, 
1935, ordering the winding up of the 
Peoples’ Bank of Northern India, Limited. 

The Bank is a joint stock company in- 
corporated under the Companies Act VII of 
1913. having several thousand share-holders 
who had subscribed over 95 lakhs of rupees 
of its share capital, out of which nearly 40 
lakhs had been paid up. The number of 
depositors and other creditors is much larger 
and to them one anda half crore of rupees 
- in round figures was Tue at the close of the 
year 1934. On January 22, 1935, Lala 
Madan Gopal, who is a share-holder and 

*Page of 55 M-d] = SS 
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also claims to be a ereditor, presented in 
this Court, a petition under ss. 162-166 of 
the Act for the compulsory winding up of 
the company. By order of the Hon'ble the 
Chief Justice, a Special Bench of three 
Judges was constituted to hear the petition. 
The -usual advertisements issued in the 
Punjab Government Gazette and severaj 
newspapers, and at the date of hearing the 
Directors of the Company, several con- 
tributories, and over 700 creditors holding 
deposits of thirty-three lakhs of rupees 
approximately, opposed the petilion, while 
ceven creditors of the value of Rs. 50,000 
supportedit. One of the opposing contri- 
butories was the Bharat Insurance Company, 
Limited, which holds 3,000 shares in the 
Company. After lengthy proceedings the 
Special Bench, on May 22, 1935, granted the 
Petition and ordered that the Company be 
wound up by the Court. An Official 
Liquidator was then appointed under s. 175 
of the Act for the purpose of conducting the 
proceedings in the winding up. In ac- 
cordance with r. 1 of the ‘winding up 
Rules” framed by this Court under s. 246, 
Companies Act, (printed at p.1 et seg of 
Ch. I, Vol. II, of the Rales and Orders), 
Lala Madan Gopal had instituted his peti- 
tion for the compulsory winding-up of the 
Company as: 

“In the matter of the Indian Companies Act VIT 
of 1913, and of the Peoples Bank of Northern India, 
Limited.” 

The present application by the Bharat In- 
surance Company, Limited for leave to 
appeal to His Majesty in Council against 
the winding-up order was ¿lso headed: 

“In the matter of the Indian Companies Act VH 
of 1913, and of the Peoples Bank of Northern India, 
Limited (in liquidation), Lahore,” 

In this application no person was speci- 
fically named as a respondent. The office, 
however, issued notices to (1) Lala Madan 
Gopal, the original petitioner, and (2) the 
Official Liquidator, to show cause why a 
certificate under O. XLV, Civil Procedure 
Code, for leave to appeal to His Majesty in 
Council be not granted. The applicant 
(Bharat Insurance Company, Limited) was 
required to deposit process-fees for service 
of notices on Lala Madan Gopal and the 
Liquidator; this was duly done and notices - 
served on them. At the hearing of the 
application before us, Lala Madan Gopal 
appeared and raised a preliminary objec- 
tion that the application was not properly 
framed inasmuch as neither he, nor the 
Company, nor any other person had been 
impleaded by name as respondents in the 
appeal to His Majesty-in-Council. The ob- 
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jector contends that ib was not sufficient 
for the applicant merely to give at the 
heading of the application the title of the 
original petition on which the winding up 
order was passed. He points out that in 
every ‘cause’ there must be a right litigated, 
a person asserting that right, and an ‘op- 
posite party’ against whom that right is 
sought to be enforced and as in this ap- 
plication no ‘opposite party’ is named, ihe 
application is bad and should be dismissed 
in limine. 

The objection appears to me to be based 
on a misapprehension of the true import 
and effect of a winding up order as 
well as of the nature of proceedings on 
applications made under ss. 109 and 110, 
Civil Procedure Code. It is no doubt trae 
that, as laid dcwn in s. 166, Companies 
Act, a petition for the compulsory winding 
up of a company may be made either by 
the company itself or by any creditor or 
ereditors, or contributory or contributories. 
But after proceedings have been taken on 
such a petition and a winding-up order 
passed, the person at whose instance the 
proceedings were initiated has no special 
locus in the matter. Ag enacted in s. 167, 
Companies Act, an order for winding up a 
company operates in favour of all the cre- 
ditors and of all the contributories of the 
company as if made on a joint petition of 
a creditor and a contributory. The order 
is, as observed by Buckley, L. J., a judg- 
ment for “the benefit of all concerned,” 
The real parties to the proceedings, there- 
fore, are not merely the petitioning creditor 
and the company but the entire body of 
creditors and contributories, and as a wind- 
ing up order is made appealable by statute, 
it follows that any creditor or contributory, 
who feels dissatisfied with it, may take the 
matter in appeal. But tosuch an appeal 
all the creditors and contributories, as per- 
sons affected by the order, sought to be ap- 
pealed from, are necessary parties, and it 
is not open to the appellant to pick and 
choose, and implead afew of them as res- 
pondents in the appeal, to the exclusion of 
the others. Itis thus clear that the cre- 
-ditors and contributories, other than the 
person or Persons appealing, constitute the 
‘opposite party to the appeal, and every 
one of them is entitled to receive proper 
notice of the admission of the appeal and 
to enier appearance and be heard before 
the Appellate Court. 

But while this is so, it is not necessary 
that the names and addresses of all these 
numerous persons should appear at the 
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heading of the memorandum of appeal. 
which attacks the winding up order. Lam 
not aware of any provision of the law and 
indeed none was cited before us by the 
objector which lays down that a memor- 
andum of appeal in such avase will not he 
considered valid, unless it contains, or 19 
accompanied by, a list of all the creditors 
and contributories. The appeal is sufficiently 
described if it bears the same 
title as the original petition, i. e. “In 
the matter of the Indian Companies Act 
and of the (name of the Co.) Limited” and 
also gives the name or names of the person 
appealing. Notice tothe ‘opposite party’ 
consisting, as it does, of all the creditors 
and contributories other than the appellants 
is served by advertisement in the Govern- 
ment Gazette and one or more public news- 
papers, and by leaving a copy atthe head 
office of the company, if there is one in 
existence. It isnot necessary, even if it 
were possible, to effect personal service on 
all the creditors and contributories. The 
only person who is given personal notice 
is the Liquidator so that he may, as ob- 
served by their Lordships of the Privy 
Council in Ripon Press and Sugar Mills 
Co., Ltd. v, Gopal Chetty (1), ab p. 194*. 

“be ready to inform (the Appellate Oourt) of any 
facts and circumstances in relation to the affairs of 
the company,” 

but he is not a respondent to the appeal, 
in the real sense of the term. In the matter 
of instituting the memorandum of appeal 
and effecting service on the “opposite party,’ 
the procedure followed in the Appellate 
Court is, so far as may be, the same as 
that observed in the Court of first instance 
for the presentation and trial of the origi- 
nal petition for winding up. It is considered 
that the “opposite pariy” to that petition 
is not only the directors of the company, 
but the entire body of creditors and con- 
tributories; and that it is not necessary for 
the petitioner to give their names and 
addresses on the title page of the petition, 
or to file a list thereof with it, and service 
on them is effected not individually but by 
public advertisement. It may be stated 
that this procedure was duly followed in the 
objector’s pelition for the winding-up of 
this company and when a number of share- 
holders and creditors appeared at the hear- 
ing to support or oppose the petition, the 
title of the case was not amended so as to 
add the “supporters” as” co-petitioners and 
to enter the names of the “opponents” as 
respondents to the petition. The case con- 
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tinued to be instituted as before, namely “In 
the matter of the Indian Companies Act 
and of the Peoples Bank of Northern India, 
Ltd.” and this is the only heading given 
in the certified copy of the judgment of the 
Special Bench supplied to the Bharat In- 
surance Company, Ltd., which Mr. Achhru 
Ram produced before ue, Indeed, it appears 
that no consolidated list of the opposing or 
supporting creditors and contributories was 
ever prepared or is available even. now; 
their names will be found scattered all 
over the record and it will require con- 
siderable effort to collect them at one place. 
In these circumstances, it could not be ex- 
pected that in the application for leave to 
appeal to His Majesty in Council the ap- 
plicant should have mentioned all the cre- 
ditors conomine on the title page. 
_ Another fallacy underlying the objection 
is the assumption that the application be- 
ore us is a ‘“‘substantive” cause. It is 
hardly necessary to say that this is not so. 
By presenting in this Court the application 
under ss. 109 and 110, Civil Procedure Code, 
accompanied by the “grounds of appeal,” 
the applicant does not lodge the appeal to 
His Majesty in Council. That will be done 
in England after leave has been given, the 
record printed, and transmitted to that 
country. It is laid down in r. 29 of the 
“Judicial Committee Rules, 1925” that the 
“Petition of Appeal” may be lodged within 
four months of the arrival of the record in 
England, if it is printed in India, or within 
one month of the date of the completion 
of the printing thereof in England: see 
Bentwich's Privy Council Practice, pp. 210 
and 351. The present application before 
us isnot by any means a new and sub- 
stantive cause.” Itis merely a “miscel- 
laneous application” in the case decided by 
the Special Bench and is truly described 


and numbered as such (Civil Mis- 
cellaneous No. 767 of 1935). Such 
an application is as observed by 


Bentwich (p. 141) the “assertion” within 
the period prescribed by law of the ap- 
plicant’s “intention to exercise the right 
to appeal,” which, he claims, is given to 
him by statule, and all that he asks for is 
that this Court should certify that the case 
fulfils the requirements of s. 110, Civil Pro- 
cedure Code, as regards ‘value and nature’ 
and is appealable as of right. In such 
an application it isnot necessary to repeat 
in detail the names and addresses of all 
the parties to the ‘cause’ decided by the 
Court, against whose order the applicant 
intends to appeal All that need be done 
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is to give sufficient indication of the par- 
ticulars of the case so as to fix its iden- 
tity, and this may be done by giving either 
its number or its short title. On the pre- 
sentation of the application, ihe relevant 
record is put up and it is obligatory on the 
Court to direct that notices be served on 
the other parties to the cause (as disclosed 
on the record) to show cause why the cer- 
tificate should not be granted as laid down 
in O. XLV, r. 3 (2). 

An application for grant of leave to 
appeal to His Majesty in Council is as 
much an application in the original ‘cause’ 
as applications for having ex parte decrees 
set aside, or those for review of judgment, 
or for grant of certificates unders. 41 (3), 
Punjab Courts Act, for preferring second 
appeals to the High Court on questicns of 
custom, or for certificates to appeal under 
el. 10 of the Letters Patent. It is conceded 
thatin none of these, is it necessary for 
the applicant to seb out at length in the 
heading of the application the names and 
addresses of all the parties to the original 
suit or appeal (as the case may be). It is 
sufficient if the number of the cause or its 
short titleis given correctly. If this is so, 
I failto see why the omission to give in 
detail the names of all the parties in applica- 
tions under g. 109 should te considered a 
fatal defect. The-objector relies strongly 
on r. l of tke Rules and Orders, Vol. V, 
Ch. VIII-A, which states that an application 
for leave to appeal to His Majesty in Coun- 
cil shall contain, inter alia, the name and 
address of each person whom it is proposed 
to make a respondent to the appeal. The 
rules in this Chapter, however, have no 
statutory force. They are by no means man- 
datory but are merely directory and may 
be modified according tothe exigencies of 
each case. In any case, non-compliance 
with them isnot such defect as would be 
fatal tothe maintainability of the petition. 
In the majority cases where the number 
of parties to a cause is smal], and the 
decisicn binds some or all of them, it 
is generally convenient to set out in the 
petition the names of all the parties, but 
this is not possible in all cases, especially 
where the judgment sought 10 be appealed 
against isone in rem and the number of 
persons affected is too numerous to. be 
easily known or conveniently entered in 
the petition. 

The objector, realizing that the rule in 
Ch VIII-A referred to by Lim has not the 
force oflaw, urged that it was at any rate, 
a ‘Tule of practice’ and should have been 
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followed strictly, but if I may be allowed to 
refer to my own experience (extending over 
a period of 28 years in this branch 
of the law). Ican say that it bas not been 
the invariable practice of ihe Punjab 
Chief Court or this Court to insist upon its 
observance in all cases. In this connection 
reference may be made to the following two 
cases as illustrative of what I have said 
above: in Chhajyu Ram v. Neki, ©. M. 
No. 42 of 1919, there were 23 plaintiffs 
and one defendant. The judgment of this 
Court was in favour of the plaintiffs. The 
defendant applied for leaveto appeal to 
ihe Privy Council and in the petition under 
s. 109 Civil Procedure Code instead of 
naming all the 23 plaintiffs as the “opposite 
party” he merely styled the case Chhaju 
Ram v. Neki C.M. No. 42 of 1919. This 
was considered sufficient as the names and 
addresses of the “others” could be ascer- 
tained by reference tothe original record. 
Ahmad Khan v. Nabi Bakhsh, CO. M. No. 295 
of 1920. In this case there were 10 
plaintiffs and several defendants. The 
names of all of them were not given in the 
petition under s. 109, but it was merely 
headed “Ahmad Khan, etc. v, Chhanon Bibi 
etc.’ Many more cases of this type will be 
found, if a search were madein the re- 
cord room. 

It will thus be seen that r. 1, Chap. VII- 
A has not been strictly followed in all 
cases, and it cannot be described asa 
“rule of practice,’ non-compliance with 
which is a fatal defect. The objector also 
referred us to r. 95 of the winding up rules 
printed in Chap.I, Vol. II of the Rules and 
Orders of this Court. This rule, however, 
merely states that : 


“In matters arising inthe winding up of a Com- 
pany, for which no specific provision has been 


made inthe rules, the practice of the Court will be 


followed.” 


The application before us is not a “mat- 
ter in the winding up” but isa miscella- 
neous application forleave to appeal to 
His Majesty in Council against the winding 
up order itself. To such an application the 
rules in this Chapter are obviously inap- 
plicable, and in any case as stated already, 
there is no such uniform and invariable 
practice as alleged by the objector. In my 
opinion the preliminary objection is without 
force and must be overruled. It may be 
mentioned in conclusion that the objector 
Lala Madan Gopal can have no legitimate 
grievance on this score, as the office actually 
served him with notice of this application, 
aad he has not been prejudiced in any way. 
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Onthe merits it was admitted by the 
objector that he had no valid objection to 
raise. The order of the Special Bench of 
this Court which the petitioner proposes to 
appeal from, was passed on the Original 
Side by a Bench of three Judges, who 
“finally” decided that the Company be 
wound up. The amount involved is far 
above Rs. 10,000 and the case fulfils the re- 
quirements of s. 110. 

I would accordingly allow the application 
(C.M. No. 767 of 1935) and grant 
the app'icant (Bharat Insurance Co., Ltd.) 
the certificate applied for, but having re- 
gard to all the circumstances would leave 
the partiesto bear their own costs of these 
proceedings. The other . application (C. 
M, No. 796 of 1935) which purports 
to be presented on behalf of Lala Harki- 
shen Lal, another share-holder of the Com- 
pany, for grant of a certificate for leave to 
appeal toHis Majesty in Council against 
the winding up order, is clearly unautho- 
rised and must be dismissed. It was pre- 
sented by Messrs. Dev Raj Sawhney and 
Basant Krishna, Advocates, who purported 
to ‘act’ under a vakalatnama signed by 
“Jiwan Lal Gauba. attorney for and on be- 
half of Lala Harkishen Lal.” No power-of- 
attorney on behalf of Lala Harkishen Lal 
in favour of Lala Jiwan Lal was filed with 
the petition or was placed on the record. 
When the case came up for hearing before 
us on .November 13, Lala Madan Gopal 
brought this defect to the notice of the 
Court and an adjourment was granted to 
enable the Advocates to produce the power- 
of-attorney ora certified copy thereof. But 
this was not done even at the adjourned 
hearing on November 22,1935. Under Act 
XXII of 1926, no Advocate can ‘act’ without 
a proper vakalatnama by the person, on 
whose behalf the application purports to 
be made, or by his recognised agent as 
defined in Q. MIr. 2, Civil Procedure Code. 

Asa last resort, Mr. Dev Raj Sawhney 
urged that he had been orally authorised by 
Lala Harkishen Lal to ‘p’ead’ for him in 
the application but Counsel can only 
‘plead, if there is a proper application 
before the Court and as this is not the case 
he has no right to be heard. There is 
little doubt that there has been gross care- 
lessness in this case. The winding-up order 
was passed on May 22, 1935, the applica< 
tion under s. 109, Civil Procedure Code 
was not made till October 8, which was 
the very last day of limitation, having been 
extended on account of vacation the ap- 
plication was not accompanied by à powers 
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of-attorney from Lala Harkishen Lal and 
the power-of-attorney orits copy has not 
been produced even though an adjourn- 
ment was granted for this purpose. I would 
accordingly dismiss this application as un- 
authorised. There will be no order as to 
costs, asthe objector is not represented by 
Counsel and has not incurred any other ex- 
pense. 

Order.—The order of the Court is that 
both petitions Civil Miscellaneous Nos. 767 
and 796 of 1935 are dismissed. Parties to 
bear their own costs. 

N. Petition dismissed, 
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ANOTHER—DEOREE-HOLDERS 
—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 47—Hold- 
ing sold for rent arrears under Public Demands and 
. Recovery Act—Mortgage decree on portion of such hold- 
ing—Purchaser, whether representative of judgment- 
debtor—-Chota Nagpur Tenancy Act (VI of 1908), 
ss. 46, 47—Holding, if can be sold and mortgaged. 

A purchaser of the judgment-debtor's property at 
the sale for arrears of rent under the Public Demands 
and Recovery Act,is not his representative in a 
mortgage decree in respect of a plot forming part of 
the entire holding within the meaning of s.47, Civil 
Procedure Code. . 

Although under s. 46, Chota Nagpur Tenancy Act, 
the tenant can mortgage the holding or a portion of 
the holding for a period not exceeding five years, yet 
by reason of the plain provision of s. 47 that holding 
could not be sold in execution of the mortgage-decree 
once itis found that the lands sought to be sold form 
a raiyati holding, whether the judgment-debtor 
took the objection or not, the sale of such a holding 
cannot take place in the face of the clear provisions 
of 5.46. Rupnath Mandal v. Jagannath Mandal (1), 
relied on. 

G. A. from appellate order of the Judicial 
Commissioner, Chota Nagpur, dated March 


14, 1935. 

Mr. B. C. De; for the Appellant. 

Mr. K. Mukharji, for the Respondents. 

Fazi Ali, J-—This is a second appeal 
arising out of an execution proceeding 
which was started by ihe respondents who 
are admittedly mortgagee decree-holders. 
Ib appears that the respondents obtained a 
mortgage in respect of plot No. 1042 and 
subsequently having obtained a decree 
upon the basis of the mortgage, proceeded 
to sell it. .Meanwhile the entire holding 
consisting of some 13 or 14 plots, including 


JAMUNI v. BHOLARAM (PAT) 


165 10 
the plot in question, had been sold by the 
landlord, who had obtained a certificate, for 
arrears of rent under the Public Demands 
and Recovery Act and purchased by the 
appellant. When, therefore, the landlord 
attempted tosellthe plot in questicn, the 
appellant appeared and preferred an objec- 
tion which she purported to do under 
O. XXI, r. 58. The main ground of objec- 
tion was that the plot in question could not 
be sold under s. 47, Chota Nagpur Tenancy 
Act, as it was part of a raiyati holding. 
When these objections came to be heard 
two queslions arose before the executing 
Court, first, whether the appellant had the 
locus standi to object; and, secondly, 
whether the plot in .question was in fact 
part of a raiyati holding or not. On the 
first point the learned Munsif cams to the 
conclusion that although the appellant could 
not prefer an objection under O. XXI, 
r. 08, in a proceeding which was takenin 
execution of a mortgage-decree yel she 
could object to the sale as a representative 
of the judgment-debtor and the objection 
should be taken to have been preferred 
under 8.47, Civil Procedure Code. On the 
second point he came to the conclusion that 
the plot in question, though by itself, was a 
Diece of homestead land, was nevertheless 
governed by the prohibition contained in 
8.47, Chota Nagpur Tenancy Act, inas- 
much as this plot was part of a raiyati 
holding. 

From the decision of the learned Munsif 
the mortgagee-decree-holders appealed to 
Judicial Commissioner of Chota Nagpur 
who disposed of the appeal on the prelimi- 
nary ground thatthe appellant was nota 
representative of the judgment-debtor 
under the mortgage-decree and, therefore, 
she had no locus standi to prefer any objec- 
tion in the course ofthe execution.proceed- 
ings. The learned Judicial Commissioner, 
however, did not devote his attention to the 
other question, namely whether the Court 
was competent to sell the land in question 
in view of the provisions of s. 47, Chota 
Nagpur Tenancy Act. The appellant has 
now preferred this second appeal and itis 
urged by the learned Advocate appearing 
for her thatthe learned Judicial Commis- 
sioner was in error in holding that she was 
not a representative of the judgment- 
debtor. It appears from the judgment of 
the learned Judicial Commissioner that it 
was conceded before him by the Pleader 
who appeared for the present appellant in 
his Court that she was nota representative 
of the judgment-debtor, and, in my opinion, 
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the learned Pleader was quite right in 
making this concession. The question as to 
whether a purchaser of the judgment- 
debtor’s property is his representative or 
not, has been the subject of conflicting 
decisions, but without referring to all those 
decisions, it is enough to point out that in 
this case the appellant cannot be held to be 
a representative of the judgment-debtor, 
because she would not be bound by 
the mortgage-decree which has been 
passed as between the decree-holders and 
the mortgagor. If, therefore, she is not 
bound and not affected by the decree, itis 
obvious that she cannot be deemed to be a 
representative of the judgment-debtor 
merely because she purchased the entire 
holding, a portion of which had been mort- 
gaged. That being so, the learned Judicial 
Commissioner was correct in his view that 
the appellant could not intervene in the 
execution proceedings. The fact, however, 
remains that apart from whether the appel- 
lant objected to the sale or not, it was the 
duty of the Court, in which the execution 
proceeding was started, to decide whether 
the property sought to be sold could be sold 
ornat. Section 47, Chota Nagpur Tenancy 
Act, provides in plain terms: 

“No decree ororder shall be passed by any Court 
for the sale of the rightofa raiyatt in his holding, 


nor shall any such right be sold in execution of any 
decree or order.” 


The provisions of this section have been 
elaborately explained in several decisions 
of my learned brother; but in the present 
case it will be necessary to refer to one of 
these only, that being ihe decision in 
Rupnath Mandal v. Jagannath Mandal 
(1), in which it was pointed out that once it 
is found that the lands ssught to be sold 
form a raiyati holding, whetherthe judg- 
ment-debtor took the objeclion or not, the 
sale of such a holding cannot take place in 
the face of the clear provisions of s. 47, 
Ohota Nagpur Tenancy Act. In the present 
case, although under s. 46 the tenant could 
mortgage the holding or a portion of the 
holding for a period not exceeding five 
years, yet by reason ofthe plain provision 
of s. 47 that holding eculd not be sold in 
execution of the mortgage-decree. That 
being so, in order to satisfy ourselves as to 
whether the land in question forms a part 
of the raiyati holding, we have examined 
the record and we are of opinion that it did 
furm part of such a holding and so it 
cannot be sold. That being so, in my 
cpinion the view taken by the Muneif iş 
_ (1) 9 PLT 298; A I R 1928 Pat, 227; 107 Ind, Cas. 
145; 7 Pat, 178, : 
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correct and should be upheld. The appeal 
is, therefore, allowed and the order of the 
learned Judicial Commissioner is set aside. 
As both the parties have partially succeeded 
in their respective contentions, each party 
will bear his own costs in this Court and the 
Court below. 
Macpherson, J.—I agree. 
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NGA PYU AND ANOTHER—RESPONDENT 

Burma Prevention of Crime (Young Offenders) 
Act (III of 1930), ss. 24, 25—" Beyond age of 18," 
meaning of—Accused person between 15 and 16— 
Order of detention—Nature of order to be passed— 
Criminal Procedure Code (Act V of 1898), ss. 390, 391 
—Borstal Institution, if jail—Superintendent of 
Senior Training School, if cancarry out sentence of 
whipping~-Procedure—Prisons Act (IX of 1894) 
s. 3—Borstal Institution. , 

The expression “beyond the age of 18” in 
Burma Prevention of Crime (Young Offenders) Act 
must meanand include the periodup to the 19th 
birthday of the perscn concerned. The duty of the 
Magistrate in such a case is to fix the age of the 
accused person as nearly as he can from the evidence, 
Where the accused is between land 16 years of 
age and the Magistrate directs him tobe detained 
in a Senior Training School for four years, the 
proper course is to fix his 15th birthday as a parti- 
cular date and direct him tə be detained till his 
19th birthday. The order should be accompanied 
by a reference to the date upon which the 19th birth- 
day occurs in order that the School Authorities may 
with certitude carry out the duties entrusted to 
them. Emperor Nga Bala (l), relied on. 

A Borstal Institution. being clearly not a jail 
under s. 391, Criminal Procedure Code, the Superin- 
tendent cf the Senior Training School at Thayctmyo 


‘is not an officer in charge of a jail and cannot, in 


his: position as Superintendent of the Training 
School, carry out a sentence of whipping ordered by 
the Magistrate. Where a youthful offender, for one 
offence, is ordered to be detained in a training 
school or a Borstal Institution, and, for another 
offence tried at thesame trial, is sentenced to whip- 
ping, the Magistrate must act under the provisions 
of s, 390, Criminal Procedure Code, and either 
order the whipping to be inflicted in his own pre- 
sence, or direct that it shall be inflicted at some 
convenient jailin the presence of the officer in charge 
of the jail. 

Per Dunkley, J.—Obiter : The Borstal Institution 
and Training School at Thayetmyo are a prisons, with- 
in the meaning of the definition in s. 3, Prisons Act 


. of 1894. 


Cr. R. App. against ehe order of the 
Magistrate, Moulmein, dated 
June 8, 1936. . i 
_ Mr, U Tun Byu, for the Orown, 
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Roberts, C. J.—This case arises out of 
the conviction of one Nga Pyu, a. youth 
of between 15 and 16 years, who was 
convicted on two charges, one of causing 
grievous hurt, for which offence he was 
Ordered to be detained at the Senior 
Training School at Thayetmyo for four 
years; and secondly, of causing simple 
hurt, for which he was ordered to receive 
15 lashes by way of school discipline. 
There is no question but that his convic- 
tion wasright; but two questions arise 
for us to determine, first, whether the 
sentences were legal, and secondly, where 
the whipping should be carried out. 

First of all by ss. 24 and 25, Preven- 
tion of Crime (Youth Offenders) Act, 1930, 
it is specifically enacted that detention 
in a Training School may be awarded to 
all persons between the ages of 16 and 19 
years, and bys. 24 (b) the order shall 
specify ihe period for which a person 
shall be detained in the school provided 
that the period shall be such as the Court 
deems proper for his training, being not 
less than two years and not extending be- 
yond the ageof 18 in the case ofa per- 
son sent toa senior school. When we 
inquire the length of time for which a 
person can be sent toa Training School 
and the meaning of the words “not extend- 
ing beyond the age of 18,” we follow tle 
decision of my learned brother Dunkley, J. 
in Emperor v, Nga Bala (1), where he points 
out that the expression “beyond the age 
of 18” must mean and include tke period 
up to the 19:h birthday of the person con- 
cerned. Theduty of the Magistrate in 
such a case is to fix theage of the accused 
person as nearly ashe can from the evi- 
dence, and here he was satisfied that the 
accused person was hetween the age of 
15 and l6 years. Adopting the guidance 
laid down for him in the Burma Courts 
Manual he should then, and the Court 
now does, fix the 15th birthday of this youth 
as being January 1, 1936, and that being 
so he is liable to be detained up to 
December 31, 1939, that is up to the 
date of his 19th birthday and the proper 
order for the Court to passin the circum- 
stances was that he be detained ia « senior 
Training School until bis 19th birthday, 
and the order should be accompanied by a 
reference to the date upon which the |9th 
birthday occurs in order that the School 
Authorities may with certitude carry out the 
duties entrusted to “them, 

(1) 14 R 327; AT R 1936 Rang. 297; 163 Ind. Cas. 
2008; 37 Gr. LJ 869; 9R Rang, oo. 


pipmRok v. NGA Py (RANG) 


165 16 


Passing on. to the second part of the 
question, namely, where the sentence of 
whipping should be carried out, we have 
been in some little difficulty by reason of - 
the different phraseology adopted in the 
various statutes. Itis, however, clear that 
persons sentenced to detention in Borstal 
Institutions are not sentenced to imprison- 
ment, and that a Borstal Institution is not 
a jail, The question of whether it is a 
prison is not quite so easy to determine. 
By s. 3, Prisons Act, 1894, “prison” means 
any jail or place used permanently or tem- 
porarily under the general or special orders 
of a Local Government for the detention 
of prisoners. Speaking for myself, the 
matter becomes clearer when we consider 
that under s. 4, Reformatory Schools Act, 
which was passed later, boys who have 
been convicted of any offence punishable 
with transporation or imprisonment are de- 
nominated youthful offenders, and through- 
out the Act there is a reference to them 
as such. In all the statute relating to 
Borstal Institutions and Senior and Junior 
Training Schools those places seem to be 
referred to as institutions and schools, 
respectively, and the persons confined in 
them designated either as inmates or by 
some othername which seems to differ- 
entiate them designedly from prisoners. 
It is, in my opinion, by no means loose 
speech when a Judge or Magistrate 
constantly tells a youthful offender that 
he isnot going to send him to prison but 
will order him to be detained ina Borstal 
Institution. The object of a Borstal Insti-- 
tion is thatit shall be apart altogether 
from prison influences and shall have a 
reformative and not primarly a penal effect. 
In the Prisoners Act of 1900 it isspeciG- 
cally enacted by ss. 14, 28 and 34 that in 
Parts IV, VI and IX of the Act all refer- 
ences to prisons or to imprisonment or 
vonfinement shall be construed as referring 
also to Reformatory Schools or detention 
therein, and I should have thought that this 
means that inthe absence of such specific . 
enaciment references in a statute to prisons 
or to imprisonment should not ordinarily be 
construed as referring to Reformatory 
Schools unless some special provisions were 
made in that behalf. However, it is for- 
tunately not necessary finally to decide 
the question whether a Borstal Institution 
is a prison. The difficulty may arise in 
this way: that if a Borstal Institution not 
being a jailis also not a prison, it nay 
be there are inadequate provisions for-the 
regulation of matters within the institution, 
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which are dealt within the case of prisons 
by the Prisons Act. If that be so, in my 
- humble opinion it is a matter for the Legis- 
lature and not for us, but we are content in 
this case to say that a Borstal Institution 
being clearly not a jail unders. 391, Cri- 
minal Procedure Code, the Superintendent 
of the Senior Training School at Thayetmyo 
is not an officer-in-charge of u jail and cannot, 
in his position as Superintendent of the 
Training School, carry out the sentence of 
whipping which was ordered by the 
Magistrate. 

The Magistrate's duty in this matter lies 
under s. 390. He has passed a sentence of 
whipping to which no sentence of im- 
prisonment has been added in addition, 
and that sentence may be executed at such 
place and time as the Court may direct. In 
some casesit may he desirable for a 
Magistrate to see that the whipping is in- 
flicted in his presence; in other cases it 
may be desirable for him to direct that it 
shall be inflicted in a jail. I think that in 
this particular instance the proper order 
should be that the accused should be taken 
to the Thayetmyo jail and should there re- 
ceive the sentence of 15 lashes which has been 
passed upon him, and should then be taken 
back to serve the remainder of his sentence 
in the Senior Training School which will 
expire on December 31, 1939. 

Leach, J.—I am in agreement with the 
views of the learned Chief Justice on the 
questions involved in this reference. With 
_Tegard to the question whether a Borstal 
“Institution is a prison, I would refer to 
s. 30, Prevention of Crime (Youth Offenders) 
Act, 1930, as amended by the Prevention 
of Crime ‘Young Offenders) (Amendment) 
Act, 1934. Section 30,sub-s. (d) states that 
the Local Government may order that any 
person detained in a Training School shall 
be transferred to a prison. There is here a 
clear distinction between a “Training 
School and a prison. It would, to my 
mind, be contrary tothe whole intention 
of the Act to classify a Borstal Institution 
as a prison. I agree in this case that the 
whipping should be carried out at the Tha- 
yetmyo jail. 

Dunkley, J.—The legislature has not 
seen fit,soas far as 1 am aware, in any 
enactment to define the word “jail” and 
therefore this word must be construed in 
accordance with its ordinary meaning, which 
is a place, the primary purpose of which 
is the confinement of persons undergoing a 
sentence of imprisonment passed by a 
Criminal Court. It is clear from the pro- 
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visions of ss. 24 and 25, Prevention of 
Crime (Young Offenders) Act, that a person 
ordéred to be detained either in a Training 
School or in a Bors.al Institution is nob sen- 
tenced to imprisonment, and I have so held 
in Nga Than E v, Emperor (2). Consequent- 
ly, I am quite clear that the Borstal Institu- 
tion and Senior Training School at Thayetmyo 
is not a jail. Iiis fortunately not necessary 
for us to decide the question whether that 
institution is a prison or not. According to 
common usage, there is no real dilference 
between a jail anda prison, but the latter 
word has beer detined in s. 3, Prisons Act 
of 1891, and that de.inition gives to the 
word “prison” a wider meaning than “jail.” 
Were we obliged to construe the meaning 
of the word “prison,” we should have to 
construe it strictly with reference to that 
definition, and, as at present advised, my 
own opinion is that the Borstal Institution 
and Training School at Thayetmyo is a 
prison, within the meaning of tne defini- 
tion in s.3, Prisons Act of 1891. However 
that may be, the point realy does not 
affect the question before us, which is whe- 
ther a youthful offender, who has been 
sentenced to whipping, can be .whipped 
by the Superintendent of the Borstal Insti- 
tufion. 


Under the provisions of s. 391, sub-s, (2), 
Criminal Procedure Code, whipping must 
be inflicted in the presence of an Otfficer 
in charge of a jail unless the Judge or 
Magistrate orders it to be inflicted in his 
own presence. As we have heid that the 
Borstal Institution at Thayetmyo is not a 
jail, the Superintendent thereofis not an 
officer-in-cnarge of a jail, and, therefore, 
a sentence of whipping cannot be carried 
out in his presence. I agree tnatin cases 
of this kind, where a youtaful olfender, 
for one offence, is ordered to be detained in 
a Training School ora Borstal Institution, 
and, for another offence tried at the same 
trial, is sentenced to whipping, the Magis- 
trale must act under the provisions of 
s. 390, Criminal Procedure Code, and either 
order the whipping to be inflicted in his 
own presence, or direct thatit shall be 
inflicted at some convenient jail in the 
presence of the officer-in-charge of the jail. 
In the present case, where the Magistrate 
has not had the whipping inflicted in his 
own presence, theonly order that we can 
make is to direct that the whipping shall 
be inflicted at the Thasyetmyo jail in the 


(2) 14R 143; 163 Ind. Cas, 14,; AIR 1936 Rang. 
229; (1936) Or. Oas. 513; 37 Cr. LJ 793; 8 R Rang. 611. 
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presence of the officer-in-charge ‘of the 


jail. 
D. Order accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 255 of 1935 
March 23, 1936 
MOHAMMAD Noor, J. 
MAHADEB MARWARI— APPELLANT 
VETSUS 
SAILAJA KANTA MITRA AND OTHERS 
—RESPONDENTS 

Decree—Decree entered as satisfied by mistake of 
decree-holder—Execution, if can be taken out for 
sum which may have been left out—Execution. 

Once a decree has been entered as satisfied, exe- 
cution cannot be taken out for any sum which may 
have been left out as long as the order of satisfac- 
tion stands even if it isso entered due to a mistake 
committed by the decree-holder. Dwijend: 
Dutt v. Kedar Nath Poddar (1), Panaji dharilal 
v» Ratanchand Hajarimal Marwari(2)an hulchand 
Ram Marwari v. Naurangi Lal Marwari (8), relied 


on, 
C: A. from appellate order o the Dis- 
trict Judge, Manbhum, dated June 6, 


1935, 


Mr. R. S. Chatterji, for the Appellant. 
Mr. S. C. Mazumdar, for the Respondents. 
Judgment.—This appeal arises out of 
an execution proceeding. The appellant 
on May 26, 1926, obtained from the Munsif 
of Purulia, a decree against the respondents 
for Rs. 1,999-10-0 with future interest at 6 
per cent. per annum. Out of the decretal 
amount a sum of Rs. 400 appears to have 
been realised some time in the year 1927. 
Thereafter, in June 1983, at the instance 
of the decree holder, the decree was sent 
for execution to the Small Cause Court of 
Calcutta. The certificate which was sent 
by the Munsif of Purulia to Calcutta stated 
‘the decretal amount due to be Rs 1,599-10-0 
after giving credit for Rs. 400 which was 
realised in 1927. Future interest was also 
mentioned in the certificate but it was not 
clearly specified whether the future inter- 
est was to run from the date of the de- 
cree or from the date of the certificate. 
The decree-holder put in an application for 
execution at Calcutta but in doing so he 
calculated the interest on thé decretal 
amount not from the date of the decree to 
which he was obviously entitled but from 
the date of the order of transfer of the 
decree passed by the Munsif of Purulia, 
namely June 5, 1933. The decree was 
thus executed for alesser amount than what 
was actually due. The amount for which 
the execution was taken out was realised. 
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Thereafter the Caleutta. Small Cause Court 
certified the complete execution or, in other 
words, the satisfaction of the decree to 
the Munsif of Purulia where the decree was 
shown as fully satished. Later on the de- 
cree-holder seems to have realised the 
mistake and putin an application for exe- 
cution to realise interest for the interven- 
ing period, thatis forthe period between 
the date of the decree (May 26, 1926) and 
the date of the order of transfer (June 5, 
1v33). This execution was disallowed by 
the Court of first instance and the order 
has been upheld by the lower Appellate 
Court. The decree holder has preferred 
this appeal. 

In my opinion the view of the law taken 
by the Courts below is correct. Tre position 
is that the decree stands satisfied. It may 
be due to a certain mistake committed by 
the decree-holder. As long as the order of 
satisfaction remains, no further execution 
can be taken out. Whether the order of 
satisfaction is liable to be set aside is quite 
a, different matter on which I express no 
opinion. But here we are concerned whe- 
ther the Courts below were right in refus- 
ing to execute the decree. The cases 
referred to by the learned District Judge 
of Manbhum are all tothe point, Dwijendra 
Krishna Dutt v. Kedar Nath Poddar (1) 
and Panaji Girdharilal v. Ratanchand Ha- 
jarimal Marwari (2), have laid down the 
principle that once adecree has been en- 
tered as satisfied, execution cannot be taken 
out for any sum which may have been left 
out as long as the order of satisfaction 
stands. This principle has been accepted 
in this Court also in Phulchand Ram Mar- 
watt v. Naurange Lal Marwar (3). 
I accordingly dismiss this appeal with 
costs. 

N. Appeal dismissed. 

(1) A I R 1929 Oal. 670; 124 Ind. Cas. 79,33 CW N 
739; Ind. Rul. (1930) Cal. 399. 

(2) A I R 1933 Bom. 364; 146 Ind. Cas. 343; 35 Bom 


L R 620; 57 B 468; 6 R B 150. 
(3) 16 PLT 90°; 164 Ind. Cas. 1073; 2B R 795 (1). 
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Limitation—Appeal—Applications for copies of 
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judgment and decree at different times—Appellant, 
whether entitled to time occupied by both—Promis- 
sory note—Name of party not appearing on promis- 
sory note —Such party, whether can be held liable— 
Creditor, whether can in alternative base his claim 
on original consideration. 

Where applications for copies of the judgment and 
the decree are made at different times, the appellant is 
entitled to the time occupied in obtaining the copies 
of both the judgment and the decree. 

In an action on promissory note ugainsta person 
whose name properly appears as party to the instru- 
ment, if is not open either by way of claim or defence 
to show that the signatory wasin reality acting for an 
undisclosed principal. Sadusukh Janki Das v. Sir 
Kishen Pershad (1), relied on. 

A creditor has a right to base his claim on pro- 
missory note or in the alternative, on the original con- 
sideration. Sadasukh Janki Das v.Sir Kishen Per- 
shad (1), relied on. 


S. C. A. agains! the order of the District 
Judge of Sitapur, dated October 9, 1934. 

Mr. Radha Krishna, for the Appellant. 

Mr. H. 5. Gupta, the Government Advo- 
cate and Mr. Harish Chandra, for the Res- 
pondentes. 

Judgment.—This is a second appeal by 
the plaintiff arising out of a suit for re- 
covery of money. 

The first question raised inthe appeal is 
one of limitation. It is argued that there 
was no proper presentation of the appeal 
by defendant No. I in the lower Appellate 
Court within limitation. We are of opin- 
ion that the plea has no substance. The 
decree was passed in favour of the plaintiff 
by the Additioial Civil Judge of Kheri on 
February 7, 1934. An application for copy 
of the judgment was made on February 
14, 1934, and notice of the copy being ready 
was posted on February 21, 1934. But no 
application for copy of the decree was 
made until March 10,1934. The defendant 
filed the appeal in the Gouri of the District 
Judge on March 7, 193.. He Hled with the 
appeal a copy only of the judgment and 
undertook to file a copy of the decree 
later. The copy of the decree was actually 
filed on March 16,1934. It isnot disputed 
that in a case like the present where ap- 
plications for copies of the judgment and 
the decree are made at different times the 
appellant is entitled to the time occupied 
in obtaining the copies of both the judg- 
ment and the decree. The thirty days’ 
‘time allowed for the appeal expired in this 
case on March 9, 1934. The appellant was 
further entitled to eight days spentin ob- 
taining the copy ofthe judgment. There- 
fore, any appeal filed by the appellant on or 
before March 17 would be within time. 
The application for copy of the decree was 
made within this period, and the copy of 
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the decree was actually filed one 
day before March 17. Reference has been 
made to O. XLI,r.l ofthe Code of Civil 
Procedure, and it nas been argued that there 
was no proper presentation of the appeal on 
March 7, because the memorandum of 
appeal was accompanied only by the copy 
of the judgment, and not by the copy of 
the decree. As we have already noted, this 
defect was removed when the copy of the 
decree was tiled on March 16, 1934. If, 
therefore, the presentation of the appeal 
on March 7, was defective, the defect 
having been removed before the expiration 
of the period of limitation, the objection 
based on O. XLI, r. 1 of the Code of Civil 
Procedure mast fail. 

Turning now to the merits of the appeal, 
the facts are that on September 2, 1929, a 
promissory note for Rs. 1,500 was executed 
by Prag Din, defendant No. 2,in favour of 
the plaintif. Prag Din atthe time of his 
executing the promissory note was in the 
service of defendant No. 1, Thikur Jai 
Indar Bahadur Singh, taluqdar of Mahewa. 
Subsequent to the execution of the promis- 
sory note Thakur Jai Indar Bahadur Singh 
created a trust of his estate, and on Sep- 
tember 2, 1932, the trustees passed a re- 
solution acknowledging the liability of the 
estate in respect of the aforesaid debt, and 
directing the Secretary to pay Ks. 25 to- 
wards the interest of the promissory note 
and to make an endorsement on the back 
of it in order to save limitation. It appears 
that the trust was afterwards cancelled by 
Thakur Jai Indar Bahadur Singh, and 
thereafter his estate was taken by the Court 
of Wardsunder its management. The facts 
so far stated are no longer in dispute. 

The plaintiff sued both the defendants on 
the allegation that the loan had been taken 
by defendant No. 1 through his treasurer, 
defendant No. 2, who had executed the 
promissory note. As the suit was institut- 
ed on December 11,1933, more than three 
years after the execution of the promissory 
note, the plaintiff sought to save limitation 
by relying on the payment of interest 
made by the Secretary of the aforesaid trust 
on September 2, 1932. The defence rais- 
ed on behalf of defendant No. l, the 
talugdar of Mahewa, was that he had not 
executed the promissory note, and the suit 
was, therefore, not maintainable against 
him. He also denied the power of the 
trustees to extend the period of limitation. 
The Additional Civi] Judge disallowed the 
pleas raised in defence and decreed the 
plaintifs claim against defendant No. 1. 
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He treated defendant No. 2 as a pro 
forma defendant, and did not pass any 
decree against him. 

During the pendency of the appeal in the 
Court of the District Judge, the Deputy 
Commissioner of Kheri, as Manager, Court 
of Wards ofthe Mahewa estate, was sub- 
stituted as appellantin place of defendant 
No. 1. The learned District Judge held 
that the plaintiff's suit was not maintainable 
against defendant No. 1. He -was further of 
opinion that the endorsement made on the 
back of the promissory note on September 
2, 1932, could not extend limitation against 
‘defendant No. 2. As a result of these 
findings he allowed the appeal and dismis- 
sed ihe plaintiff's suit against both the de- 
fendants. 

In Sadasuk Janki Das v. Sir Kishan 
Pershad, I. L. R. 46 Cal. 663 (1) it was held by 
their Lordships of the Judicial Committee 
that in an action ona bill of exchange or 
promissory note against a person whose 
name properly appears as party to the in- 
strument, itis not open either by way of 
claim or defence to show that the signatory 
wasin reality acting for an undisclosed prin- 
cipal. The result, therefore, is that as the 
name of the defendant No. 1 does not ap- 
pear aS a party on the face of the promis- 
sory note in suit, he cannot be held liable 
under the instrument. It has, however, 
been argued on behalf of the plaintiff-ap- 
pellant that his suit was in the main based 
on the original consideration, and that in 
the first instance he claimed a decree only 
against defendant No.l. It wasonly in the 
alternative that he claimed relief against 
defendant No.2. This aspect of the cage 
does not seem to have been considered by 
the learned District Judge, and was not per- 
haps presented before him. However, 
having examined the plaint we are of opi- 
nion that the contention is sufficiently borne 
out by the terms of the plaint. It is stated 
in para. 1 that defendant No. 1 took a loan 
of Rs.1, 500 through his treasurer, the de- 
fendant No. 2, and got the promissory note 
executed by the latter. The further refer- 
ence to the endorsement of the payment 
of Rs. 25 on account of interest by the 
Secretary of the trust, and the reliance 
placed on it for extending the period of 
limitation, also point in the same direction. 
Lastly, para.9 of the plaint shews that the 
relief claimed is a decree for recovery of 


principal and ¿interest against defen- 
(1) 46 C 663; 50 Ind. Cas, 216; 29 O LJ 340; 17 A 
LJ 405; 23 M L-T 258; 36 ML J 429; 91Bom. L R 
605; 1U.P L RP C 37; (1919) MW N 310; 230 WN 
937; 10 L W 143; 12 Bur. L T 160; 46 TA 33 (P 0). 
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dant No. 1. An alternative prayer 
is also made that if forany reason a decree 
cannot be passed against defendant No. 1, 

then a decree be passed against defendant 
No. 2. Thus, taking all the allegations of 
the plaint as a whole we have no doubt 
that the suit was based primarily on the 
allegation of the advance of a loan of 
Rs. 1,500 to defendant No. 1, in other words, 
it was based on the original consideration. 
It may be pointed out that in Sadasuk Janki 
Das v. Sir Kishan Pershad, I L. R. 46 
Cal. 663 (1) their Lordships of the Judicial 
Committee seem to have recognised the 
right of a creditor in the position of the 

plaintiff to base a claim onthe original 

consideration, though in that case they were 

of opinionthat the suit was confined to an 

action based upon the hundis themselves, 

and was not based even in the alternative 

upon the consideration of the loan. As we 

are of opinion that the plaintiff in the pre- 

sent suit,on a proper construction of the 

plaint, must be held to have based his claim 

on the original consideration, he is entitled 
to a decree against defendant No. 1, who 
is the real debtor. As already stated, if 
the plaintiffs suit were treated as a suit 
under the Negotiable Instruments Act 

based on the promissory note, he could not 
succeed against the defendant No. 1, whose 
name did not appear on the promissory note, 

and who was in the position of an undis- 

closed principal. But the position is quite 

different when the claim is regarded as one 

based on the original loan, which on the 
facts proved, itis amply clear, was actually 

borrowed by Prag Din, defendant No. 2, for 

the use of his master defendant No. 1. It 

is not denied that if the defendant No. 1 is 

made liable, no question of limitation arises 

in respect of him, because the endorsement 

of payment of interest made by the Secre- 

tary of the trust which was created by de- 

fendant No. 1 is sufficient to extend limita- 

tion against him. 

The resuit is that the plaintiff is entitled 
to Rs 1,500 principal and Rs. 740-4 interest 
total Rs. 2,250-4. Deducting Rs. 25 paid on 
account of interest from this amount, the 
balance due is Rs. 2,225-4. The plaintiff 
is given a decree for this amount against 
defendant No. 1 with costs in all the Courts. 
The suit stands dismissed against -defend- 
ant No. 2, who will, however, bear his costs 
throughout since he executed the pro-note, 
was, therefore, a necessary party and is in 
the circumstances somewhat fortunate not 
to have had a decree passed against him. 

D. Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 1174 of 1933 
August 3, 1936 
JAMES AND ROWLAND, JJ. 
YAKUB CHRISTIAN AND oTHERs— 
PLAINTIFRS—A PPELLANTS 


VETSUS 
PATRAS MUNDA AND OTHERS. DEFENDANTS 
AND ANOTHER—PLAINTIFF— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXXIT, 
r, 11—Appeal pending—Guardian for minor respond- 
ents dying-——Court not appointing guardian ad litem 
and passing decree—Appeal, if abates—Decree, whe- 
ther should be set aside—Proper procedure—Costs, 
liability. 

Where the guardian for the minor respondents dies 
during pendency of the appeal and no effort is made 
by the Court under O. XXXII, r. 11, Oivil Procedure 
Code, to appoint guardian ad litem for them, the appeal 
does not abate but the decree passed by the Appellate 
Court must be set aside as made during guardian's 
absenceand the appeal must be remanded to that 
Court for re-hearing according tolaw and it being not 
strictly speaking the duty of the appellants in that 
Court to appointa guardian ad litem for the minors, 
they should not properly be made responsible for the 
costs of the appellants in the second appeal. Jagarnath 
v. E. I. Ry. Co. (1), relied on. 

of the 


C. A. from an appellate decree 
Judicial Commissioner, Chota Nagpur, 
dated July 5, 1933. 


Mr. L. K.Choudhuri, for the Appellants. 

Mr. S. K. Mazumdar, for the Respondents. 

James, J.—The suit out of which this 
appeal arises was instituted for partition by 
three plaintiffs, Soma Munda, who apparent- 
ly for this purpose represented his own sons 
together with two minors, grand-nephews of 
Soma Munda, represented by Soma Munda 
as their next friend. The suit was decreed 
by the Subordinate Judge and the defend- 
ants appealed to the Judicial Commissioner 
of Chota Nagpur. During the pendency of 
the appeal Soma Munda died, and the ap- 
pellants obtained substitution in his place 
ofthe names of his sons. These sons of 
Soma Munda were cousins of the fathers of 
the minor respondents; but no step was 
taken to appoint a guardian ad litem for the 
minor respondents for the appeal. This 
ought to have been done by the Court under 
O. XXXII, r. 11, Civil Procedure Code. 
The Judicial Commissioner in due course 
heard the appeal in the absence of a guar- 
dian ad litem for the minor respondents with 
the result that the decision of the Subordi- 
nate Judge was reversed and the appeal 
was decreed. Plaintiffs now come up in 
second appeal from that decision. 

It is argued that the absence of a guar- 
dian ad litem for the minor respondenis at 
the time of the hearing of the appeal in the 
_ Court of the Judicial Commissioner renders 
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the appeal of no effect against these res- 
pondents; and as the suit is one for parti- 
tion, the result would be to render the decree 
altogether ineffectual. It is suggested on 
behalf of the defendant-respondents to this 
appeal that it has not been proved that 
Dayal Munda and Johan Munda were minors 
at the time of the hearing of the appeal in 
the Court of the Judicial Commissioner; but 
they were so described in the defendants’ 
memorandum of appeal in that Court ; 
and it has never at any time been suggested 
that they were then other than minors. 
The order which must be made in this ap- 
peal is an order similar to that which was 
made in Jagarnath v. E. I. Ry. Co. (1). 
The decree of the lower Appellate Court 
must beset aside and the appeal must bé 
remanded to that Court for re-hearing ac- 
cording tolaw. It was not strictly speaking 
the duty ofthe appellants in that Court to 
appoint a guardian ad litem for the minors, 
and so they should not properly be made 
responsible for the costs of the appellants 
in the second appeal inthis Court. The re- 
sult is that the appeal is allowed, the decree 
of the Judicial Commissioner is set aside 
and the appeal isremanded to him for dis- 
posal according to law. Each party will 
bear his own costs in the second appeal in 
this Court. Costs of the suit and costs of 
thelower Appellate Court will abide the 
final result. 
Rowland, J.—I agree. 
D. Appeal allowed. 

gi (D 9PLT5H41; A I R 1928 Pat. 168; 106 Ind. Cas. 
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BOMBAY HIGH COURT 
Civil Application No. 1074 of 1935 
March 11, 1936 
BEAUMONT, C. J. AND RANGNEKAR, J. 
SARUPCHAND PANNALAL—AppLicant 


VETSUS 
COMMISSIONER or INCOME-TAX— 


Opprostte Party 

Income Tax Act (XI of 1922), ss. 13, 66 (3)—S. 13, 
interpretation of ~Assessee,if prevented from chang- 
ing method of accounting ~ Guon whether the 
Income-tax Officer was wrong inlaw innot accept- 
ing assessee's changed method of accounting—~W hether 
involves question of law —~Reference, if competent. 

An assesgee cannot be said to be never at liberty to 
alter the method of accounting which he has regularly 
employed once. ai he must alter, however, is his 
regular method, that is to say, he must abandon what, 
up to that time, has been his regular method, and start 
a new regular method, and not merely a new method 
for a casual period. 

Per Rangnekar, J.—There is nothing in the section 
or the Act to prevent an assesseefrom changing his 
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method. He hasof course to satisfy the Incomestax 
Authorities that he isdoingso in good faith, and if 
the revenue is not likely to be defrauded, the Income- 
tax Officer will accept the new method, and if he 
refuses, his discretion can be questioned on an appeal 
to the superior officers. 

Where the question is whether on a true construc- 
tion of s.13 of the Income Tax Act, the Income-tax 
Officer was wrong in law in not accepting the changed 
metbod of accounting employed by the assessee, that 


question really involves an actual question of fact, and ` 


a hypothetical question of law, Therefore no reference 
to the High Court is competent under s. 66 (3). 


Messrs. G. C. O'Gorman and Y. V. Dizit, 
for the Applicant. 

Messrs. K. Me I. Kemp and A. P. Lillie, 
for the Opposite Party. 


Beaumont, C. J.—Application No. 1074 
òf 1935 is an application to the Court asking 
us to direct the Commissioner of Income-tax, 
Bombay, to state a case raising a point of 
law under s. 66 (3), Income Tax Act. The 
point involved is a very short one. The 
assessee in partnership with his cousin 
carries on the business of money-lending, 
and until the accounting period, which is 
Samvat year 1988, ending in November, 
1932, the assessee’s firm adopted what is 
known as the mercantile basis of accounting, 
that is to say, they showed the income 
accruing in any year as being the income 
on which assessment was to be based, and 
not the income received during that year. 
Shortly beiore the accounting period in 
question the assessee and his cousin quar- 
relled. Litigation is going on for the 
partition of their estate and business, and 
the debtors of the firm refuse to pay interest, 
because they do not know which of the 
partners will ultimately be entitled to it. 
Consequently the actual amount received 
for inlerest is very much less than the 
amount shownin the books as _ acerued 
interest, and that being so, the assessee 
desires to change his method of accounting 
from the mercantile method to the cash 
method. The learned Commissioner has 
refused to accept that. I desire to say that 
Lam not altogether in agreement with the 
‘reasoning on which the learn?d Income-tax 
Commissioner bases his order. Section 13 
of the Act provides that income, profits and 
gains shall be computed in accordance 
with the method of accounting regularly 
employed by the assessee. The Com- 
missioner says that the regular method 
is the mercantile method, and he must 
adopt that. That may be so, but, at the 
same time, it seems to me impossible 
to contend that an assessee is never at 
liberty to alter the regular method which 
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he has once employed. What he must alter 
however is his regular method, that 1s to 
say, he must abandon what, up to that time; 
h-s been his regular method, and start a 
new regular method, and not merely a new 
method for a casual period. 

It seems to me plain that there must be 
a power to change, because supposing that 
an assessee were to keep his accounts on the 
mercantile basis down tothe year 1930, and 
then for five vears he were to keep his accounts 
on the cash basis, it could hardly be sug- 
gested that at the end of the five years his 
regular method of accounting was still the 
mercantile method. But if a change has 
been. made, it must have been made at 
some delinite moment of time. The learned 
Commissioner is, however, entitled to require 
proper evidence that the regular method of 
accounting has been changed. If the Com- 
missioner is satisned that at a particular 
moment the assessee has changed his 
regular method of accounting, he is not 
likely to be satistied in the following year, 
or a few years later, that the regular method 
has been cnanged again back to the old 


method. The assessee is not entitled to 
change his method of accounting from 
year to year as suits him best; the 


reference ins. 13 to tne regular method of 
keeping acconnis precludes any ‘practice of 
that sort. But although I think that the 
reasoning of the learned Commissioner is in 
some respects wrong, because he certainly 
seems to suggest that a method once 
regularly adopted can never be changed, 
I think, the question of law which the 
assessee desires us to direct the Commis- 
sioner to raise does not really arise. 

The question suggested is whether on a 
true construction of s. 13 of the Income Tax 
Act the Income-tax Officer was wrong in 
law in not accepting the method of account- 
ing employed by  the;-assessee since 
Samvat year 1983. Now that question really 
involves an actual question of fact, and a 
hypothetical question of law. First of all, 
has the regular method of accounting been 
changed? That isa pure question of fact, 
and the only point of law would be a 
hypothetical one, namely, if the regular 
method has been changed, is the Commis- 
sioner bound to adopt that change? I do not 
suppose the leaaned Commissioner would 
dispute that he is bound to recognise a 
changed method, and the oniy real question 
is Wuether he ought ir ought not, to have been 
sausiied that the method has been changed, 
which, as I say, is a pure question of fact 
on which it is not open to us to differ from 
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the learned Commissioner. In my view, 
therefore, there is no point of law which 
arises on the assessment which we can 
direct the learned Commissioner to raise. 
The application, therefore, must be rejected. 
With regard to Application No. 1075 of 
1935, it is an application by the assessee in 
respect of the next following year. The 
Same considerations apply, except that 
obviously it is rather easier to prove for the 
subsequent year that the regular method 
has been changed than it was for the earlier 
year, but no more law arises in the second 
application than the first. Therefore both 
applications must be rejected wilh costs on 
the original side scale to be taxed by the 
Taxing Master. 

Rangnekar, J.—I agree but as the ques- 
tion of construction of s. 13 has been raised 
in the course of the discussion, I should like 
to state shortly my view of the section. 
The section says that income, profits and 
gains shall be computed for the purposes 
of ss. 10,11 and 12 in accordance: with the 
method of accounting regularly employed 
by the assessee. It follows from that section 
that when an assessee says that the method 
which he has followed has been regularly 
employed by him, the question whether that 
18 80 or not is entirely for the Income-tax Au- 
thorities, and any opinion expressed by them 
would amount to nothing more than a find- 
ing of fact, and would not entitle the asses- 
see to come to this Court. But I do not 
agree with the Commissioner that it is not 
open to a person to change a method which 
he has regularly employed for some years at 
any period in any particular year. There 
is nothing in the section or the Act to 
prevent an asssssee from. changing his 
method. He has of course to satisfy the 
Income-tax Authorities that he is doing so 
in good faith, and if the revenue is not 
likely to be defrauded, I think the Income- 
tax Officer will accept the new method, and 
if he refuses, his discretion can be 
questioned on an appeal to the superior 
officers. 


N. Application rejecte d. 


DUBRI MISIR V. DISTRIOT BOARD, FYZABAD (OUDH) 


583 


OUDH CHIEF COURT 
Second Civil Appeal No. 372 of 1934 
October 8, 1936 
Srivastavs, A.C. J. AND Zra-uL-Hasgay, J. 
Pandit DUBRI MISIR—PLAINTIFF 
—APPELLANT 


versus 
Tue DISTRICT BOARD, FYZABAD 


—DEFENDANT—RESPONDENT 

U. P. District Boards Act (X of 1922), s. 90 (4)— 
Fundamental Rules, Chap. VIII, r. 54—Bmployee of 
District Board suspended—Charge under Penal Code 
—Trial Court convicting but acquittal on appeal— 
Whether“ honourably acquitted "Tendering resigna” 
tion—Resignation accepted—Whether amounts to 
ultimate restoration, for purposes of accepting re- 
signation. 

An overseer under the employ of a District Board 
was suspended by the Board and some complaints 
were brought against him in the Oriminal Oourt. 
In one of these cases in which he was charged for 
embezzlement, he was acquitted by the Assistant 
Sessions Judge whotried him. In another case in 
which he was charged under ss. 120-B and 119-420, 
Penal Code, in respect of several items, he was con- 
victed by the trial Oourt and sentenced to rigorous 
imprisonment for two years for each offence but on 
appeal he was acquitted by the Sessions Court. 
When he was acquitted in the first case he applied 
to the District Board tobe reinstated in his office 
but the Board replied that his suspension would con- 
tinue so long as the other case was pending against 
him. Subsequently he informed the Board of his 
acquittal by the Sessions Court but even then he 
was notrestored. He ultimately tendered his re- 
signation and asked for his salary for the period of 
suspension. The Board accepted his resignation and 
passed a resolution sanctioning the payment of the 
appellant's salary for the period of his suspension : 

Held, that r. 54, Chap, VIH, Fundamental Rules, 
did not apply not only because he was not reinstat- 
ed but also because he cannot be said to have been 
“honourably acquitted” in the casein which he was 
convicted by the trial Court and, therefore, was not 
entitled to his salary for the period of suspension. 

Held, also that even if it be supposed that he was 
reinstated for the purpose of his resignation being 
accepted, the words “ultimately restored” in s. 90 
(4), District Boards Act, were not intended to apply 
=” a case in whicha suspended person is so restor- 
ed, 


S. C. A. against the decree of the learned 
District Judge, Fyzabad, dated September 
ll, 1934, upholding that of the Subordi- 
a Judge, Fyzabxd, dated February 17, 
1934. 

Mr. Khaliquzzaman, for the Appeilant. 

Mr. S. S. N. Tankha, for the Respond- 
ent. 


Judgment—This is a second appeal 
against a decree of the learned Dist- 
rict Judge of Fyzabad who affirmed the 
decree of the learned Subordinate Judge 
dismissing the plaintiff-appellant’s suit. 

Dubri Misir, the appellant, was in the 
service of the District Board, Fyzabad, as 
an overseer. He was suspended hy the 
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Board on October 23, 1929, and some com- 
plaints were brought against him in the 
Criminal Court. In one of these cases in 
which he was charged for embezzlement 
of the Board's money he was acquitted by 
the Assistant Sessions Judge who tried him. 
In another case in which he was charged 
under ss, 120-B and 119-420, Indian Penal 
Code, in respect of several items, he was 
convicted by the trial Court and sentenced 
to rigorous imprisonment for two years for 
-each offence but on appealhe was acqnit- 
ted by the Sessions Court on May 7, 1931. 
It appears that when he was acquitted in 
the first case on June 26, 19°0, he applied 
tothe District Board to be re-instated in 
his office butthe Board replied that his 
suspension would continue so long as the 
other case was pending against him. On 
May 8, 1931, the appellant informed the 
Board of his acqnittal by the Sessions Court 
but even then he was not restored. On 
September 16, 1931, the appellant tendered 
his resignation and asked for his salary for 
the period of suspension. On September 
17, 1931, the Chairman of the Board ordered 
that Dubri Misir’s application be put up 
_ before the Board and on September 29, 1931, 
. the Board accepted his resignation and pas- 
_ sed a resolution sanctioning the payment of 
the appellant's salary for the period of his 
‘suspension. In the budget for 1939-33 
provision was made for the appellant's 
salary but this was objected to bv the 
` Commissioner of the Division, Accordingly 
“in December, 1931, when the revised bud- 
get was prepared, no provision was made 
for payment of the appellant's salary. On 
September 12, 1933, the appellant filed the 
present suit for recovery of his salary from 
October 23, 1923, the date of the commence- 
ment of his suspension, up to September 16, 
1931, the date on which he tendered his 
resignation. He also claimed Rs. 415-7 as 
interest on the amount of his salary and 
Rs. 18-12 about travelling allowance. 

The learned Subordinate Judge was of 
opinion that the appellant was entitled to 
the salary claimed by him but holding 
that his suit was barred by time dismissed 
it. In appeal the learned District Judge 
concurred with the finding that the suit 
was time-barred but also held “that the 
plaintiff is not entitled to any salary 
during the period from October 23, 1929, to 


September 16, 1931” and that the resolution 
of the District Board dated September 29, 
Hence this second 


, 1931, was ultra vires. 
appeal by the plaintiff. 
We are of opinion that the learned Dist- 
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rict Judge was right in his finding that the 
appellant was not entitled to his salary 
during the period of hig suspension. Rule 
°2° Chap. XIII of the Financial Handbook, 
Volume JI, lays down that employees of local 
funds administered by the Government 
who are not paid from general revenues and 
are not, therefore, Government servants, are 
subject to the provisions of Chaps. I to LX 
of the Fundamental Rules. In r. 9 (14) 
Chap. II “local fund” is defined as 

“({a) revenues admininistered by bodies which by 
law orrule having the force of law come under the 
control of Government, whether in regard to proceed- 
ings generally or to specific matters such as the 
sanctioning of their budgets, sanction to the creation 
or filling up of particular posts, or the enactment of 
leave, pension or similar rules; and 

(b) the revenues of any body which may be special- 
ly en by the Governor-General in Council as 
such.” 


Tt is clear that the District Board comes 
under cl. (a) of r. 9 (14) quoted above. 
Therefore, under r. 128, employees of Dist- 
rict Boards are governed by Chaps. Ito IX 
of the Fundamental Rules. Now, r. 53 
Chap. VIT of the Fundamental Rules is as 
follows: 

“A Government servant under suspension is en- 
titled tothe following payments : 

(a) ifa military officer in civil employ to the pay 
and allowances of the military rank; 

(b) “in any other case to subsistence grant". 

Rule 43, Chap. IV, says: 

“The amount of subsistence grant shall be regulat- 
ed as follows: 


web ene mR RAN AS RO ROO REET AEH BP Be REE RE H  e EEEA EER HEE 


the civil leave rules, it shall be such as the sus- 
pending authority may direct, but shall, in no case, 
exceed one-fourth of the pay of the suspended 
Government servant". 


So far, therefore, it is clear that a person 
under suspension can ordinarily be given 
only asubsistence grant which cannot in 
any case exceed one-fourth of his pay. 
Rule 54, Chap. VIII, provides for cases in 
which a suspended person can get the full 
amount of his salary. That rule is as fol- 
lows: 

“When the suspension of a Government servant as a 
penalty for misconduct is, upon reconsideration or 
appeal, held to have been unjustifiable or not 
wholly justifiable; or a 

when a Government servant dismissed or suspend- 
ed pending inquiry into alleged misconduct is, upon 
reconsideration or appeal, re-instated: ~ 

the revising or appellate authority may grant to 
him forthe period of his absence from duty: 

“(aj it he is honourably acquitted, the full pay to 
which he would have been entitled ifhe had not 
been dismissed or suspended and, by an order to be 
separately recorded, any allowance of which he was 
in receipt prior to his dismissal or suspension; or 

“(b) if otherwise, such proportion of such pay and 
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allowances as the revising or appellate authority 
may prescribe.” 

It is clear that this rule does not apply 
to the appellant not only because he was 
not re-instated but also because he cannot 
be said to have been “honourably acquit- 
ted” in the case in which he was convict- 
ed by the tria) Court. The judgment. of 
the learned Sessions Judge (Ex. 14) shows 
that the appellant was acquitted merely be- 
cause the facts proved did not bring him 
within the letter of the law and towards 
the close of his judgment, the Sessions 
`- Judge remarked as follows:— 

“I am ready to believe that Parmeshwar Dat (a 
contractor who was a co-accused with the appellant) 
used materials of inferior quality in the work given 
to him and that he robbed the District Board 
and that Dubri Misirand Mr, Mehta (the engineer) 
had their share inthis filthy lucre but on the evi- 
dence produced in this case, I find it impossible 
to hold him guilty of being a member of a crimi- 
nal conspiracy and cheating.” 

In these circumatanees the appellant 
cannot said to have been “honourably ac- 
quitted” and is not, therefore, entitled to 
his salary for the period of his suspension 


under the rules by which he, as an em- > 


ployee of a District Board, was governed. 
-Section 90 (4) of the District Boards Act 
also makes provision for the payment of 
full salary to asuspended servant of a Dist- 
rict Board but this provision applies only to 
an officer who is suspended but is “‘ultimate- 
ly restored”. The appellant was, however, 
never restored. It was argued that in his 
application tendering his resignation the 
appellant had also applied for his re- 
instatement and that when the Board by 
their, resolution of September 29, 1931, ac- 
cepted the appellant’s resignation it should 
be deemed that they also accepted his 
prayer for re-instatement but in the first 
place the proceedings of the meeting of the 
District Board on September 29, 1932, do 
not bear this-out. They only say:— 

‘Resolved that the resignation be accepted and the 
pay of S. O. Dubri Misir amounting to Rs. 2,289-6 
be given to him forthe period he remained under 
suspension after deducting all the dues. standing 
against him.” 

In the second place, even if it be supposed 
that the appellant was re-instated for the 
purpose of his resignation being accepted, 
“wedo not think the words “ultimately res- 
` tored” were intended to apply to a case in 
which a suspended person is so restored. 
It is admitted on behalf of the appellant 
that the Board allowed him a subsistence 
grant of Rs. 15 per mensem and this is all 
that he was, in our opinion, entitled to under 
the rules. We are, therefore, in agreement 


with the finding of the learned District. 
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Judge that the appellant was not entitled to 
the salary claimed by him and that, there- 
fore, his suit must fail. 

` In view of the above finding, it is un- 


necessary to consider whether or not the 


sult was time-barred but apart from the 
question whether or not an omission is in- 
cluded in “an act done referred to in s. 192 
of the District Boards Act, we are in- 
clined to the view that the suit was bar- 
red by time as in the notice sent by the 
appellant’s Counsel to the Board on March 
22, 1933, the fact of the Board making no 
provision about the appellant’s pay in the 
budget appears to have been taken as 
giving rise to a cause of action to the ap- 
pellant and as we have noted above, it was 
in December, 1931, that the provision s.bout 
the appellant’s salary was omitted from the 
revised budget. 

The appeal, therefore, fails and is dis- 
missed with costs. 

D. | Appeal dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 3 of 1933 
. Wort AND FAZL ALI, JJ. 
S. M. DeSOUZA—Oxsector—APPELLANT 
VETSUS 
SECRETARY or STATE—Opposits Party 
—RESPONPENT 

C. P. Tenancy Act (XI of 1898), ss. 46, 47-— Land 
Acquisition Act I of 1894), ss, 18, 11 - 5. 47, is excep- 
tion to s. 46—Mother recorded tenant—Land acquired 
under Land Acquisition Act-—Son, if can object to 
award of compensation — Value of land—Present use 
must be considered, 

Section 46 of the O. P. Tenancy Act, isa general 
provision which prohibits the transfer by an occu- 
pancy tenant of his holding. Section 47 gives the 
heir a bare right to be put into possession by the 
Revenue Officer and is an exception to the general 
rule, in s. 46, but-creates no interest in the heir under 
the general rule. 

Where the land belonging to a woman who was a 
recorded tenant had been acquired under the Land 
Acquisition Act: 

Held, that her son, not having any interest in the 
land within the, meaning of Land Acquisition Act, 
could not object to the award of compensation, 

A land sought to be acquired should be valued 
upon the basis of its presentuse. Land used only for 
ee eae purposes cannot be valued as a building 
an 


©. A. from the original decree of the 
District Judge, Manbhum-Sambalpur, dated 
February 24, 1932. 


Mr. Yunus, for the Appellant. 

The Government Vleader, for the Res- 
pondent. 

Wort, J.—In my judgment this appeal 
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fails both on the preliminary objection 
which Mr. Sinha raises on behalf of the 
Crown and also on merits. The objector 
before the learned Judge in the Court be- 
low was 8. M. DeSouza. In his evidence he 
stated in cross-examination that the land 
which was the subject-matter of the land 
acquisition proceedings, from which this 
is an appeal, belonged to his mother: that 
is to say, bis mother was the recorded ten- 
ant. The land is governed by the Central 
Provinces Tenancy Act. Now it is quite 
clear that, if the land belonged to the 
mother of the present appellant, the present 
appellant had no locus standi, and it is 
somewhat difficult to understand why the 
Crown treated with the objector in those 
circumstances. Mr. Yunuscontends on be- 
half of the appellant that he has an in- 
terest in the land within the meaning of 
the Land Acquisition Act, and bases his 
contention on the provisions of s. 47, Cen- 
tral Provinces Tenancy Act. Under that 
section as heir of hismother he would be 
entitled to be placed in possession of the 
holding in the event of his mother alien- 
ating the property against the provisions of 
s. 46 of the Act. Section 46 is a general pro- 
vision which prohibits the transfer by an 
occupancy tenant of his holding.. In my 
judgment the contention fails. Section 47 
gives the heir a bare right to be put into 
possession by the Revenue Officer and 
is an exception to the general rule, but 
creates no interest in the heir under the 
general rule. It is clear, therefore, that the 
present appellant has nointerest in the land 
within the meaning of the Land Acquisition 
Act. 

Apart from the preliminary objection 


which, in my opinion, as have 
already stated, succeeds, the appeal 
itself has no merits. The land is a 


part of a larger area of 145 acres. The 
mother of the appellant is interested in “77 
acres being plot No. 1249/1. In this case 
the appellant’s contention in the Court be- 
low as wellas in this Court was that the 
land should be valued on the footing of it 
being a building land, Now to that end 
it would be necessary to value the land 
upon a purely speculative basis, namely, 
on the supposition that the landlord would 
give consent to the use of the land for build- 
ing, a8 itis admitted by the appellant that 
he has no present right to use the land 
for building purposes; and, under the Ten- 
ancy Act, ifitwere used for that purpose, 
the recorded tenant would be liable to 
ejectment atthe instance of the landlord. 
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A body of evidence was called to show 
that certain plots of land surrounding the 
land in dispute or nearby were sold at 
substantial prices for building purposes. 
But in cross-examination one of the wit- 
nesses Debendra Nath Bose (witness No. 2 
for the objector) admitted that the land 
referred to was Nazool land, that is to say, 
land owned by Government. Now what- 
ever the exact meaning to be placed upon 
the expression Nazool may be, it is ad- 
mitted by Mr. Yunuson behalf of the ap- 
pellant that this land is not Nazool land, 
that itis agricultural land, [that it cannot 
be built upon as I have already stated and 
cannot be alienated. The compensation 
awarded by the Gand Acquisition Deputy 
Collector was Rs, 11 to the objector and 11 
annas to Rajendra Singh, the landlord. In 
my opinion there isno foundation for that 
argument. Theland must be valued upon 
the basis of its present use; and itis not 
seriously contended in those circumstances 
that the valcation placed by the Land 
Acquisition Deputy Collector is not correct. 
For those reasons in my judgment the 
appeal fails and must be dismissed with 
costs. 
Fazl All, J.—I agree. 


D. Appeal dismasse d. 


r 


- LAHORE HIGH COURT 
First Civil Appeal No. 2214 of 1935 
June 9, 1936 
ADDISON AND ABDUL RASHID, JJ. 
ILAHI BAKHSH-—PLAINTIRE-—APPRLLANT 
VETSUS 
Taer SECRETARY or STATE ror INDIA— 


In COUNCIL--DEFENDANT—RESPONDENT 

Evidence Act (I of 1872), s. 108—Person not heard 
for not less than seven years—Presumption that he 
died on any particular date, tf arises—Sutt for 
declaration that plaintiff is sole owner, his brother 
being dead—Duty to prove date of death—Punjab 
Land Revenue Act (XVII of 1887), s. 44 —Prestimp- 
tion under. 

Under s. 108 of the Evidence Act, when the Court 
has to determine the date ofthe death -of a person 
who has not been heard offora period of not less 
than seven years, thereis no presumption that he 
died, at the end of the first seven years, or at any 
particular date. The date of death willhave to be 
proved. Where oneof two brothers filesa suit for 
a declaration that he was the sole owner, his brother 
being dead, it isthe duty of the plaintiff to prove 
the date of the brother's death. When in the re- 
venue papers, the brother is entered as owner of one- 
half, it is for the plaintif to displace the presump- 
tion arising from this under the provisions of s. 44 
of the Land Revenue Act. Lal Chand Marwari vy, 
Ramrup Gir (1), relied on, i 
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F. ©., A. from the decree of the Senior Sub- 
ae Judge, Multan, dated August 19, 
1935. l 

Messrs. Feroz Din Ahmad and A.D. 
Malik, for the Appellant. 

Dewan Ram Lal, The Government Advo- 
cate, for the Respondent. 

Judgment.—Iməm Bakhsh, who died in 
1927, had two sons Khud: Bakhsh and 
Ilahi Bakhsh. Khuda Bakhsh absconded 
in 1916 as he was wanted in a murder case, 
On the death of Imam Bakhsh, the Jand was 
mutated in favour of his two sons Khuda 
Bakhsh and Ilahi Bakhsh. It was stated 
before the Revenue Officer that Khuda 
Bakhsh was not present as he had abscond- 
ed in the murder case mentioned, but it 
was not asserted that he was dead. Muta- 
tion was, therefore, sanctioned in the name 
of the two sons and this has been incorpo- 
rated in the revenue records. 

A Magistrate then proceeded to attach 
and sell the half share of Khuda Bakhsh 
under the provisions of ss. 87 and 88 of the 
Criminal Procedure Code. Thereupon, Ilahi 
Bakhsh, his brother, instituted the present 
suit for a declaration that he was the sole 
owner, his brother Khuda Bakhsh being 
dead. The suit has been dismissed and he 
has appealed. 

The sole quesiion argued in this appeal 
was whether the trial Court was correct in 
holding that Khuda Bakish had not been 
proved to be dead. Under s. 107 of tre Evi- 
dence Act the burden wason Ilahi Bakksh 
to prove that his brother was dead. He 
sought totake advantage of s. 108, which 
runs as follows :— 

“Provided that when the question is whether a 
man is alive or dead, and it is proved that he has 
not been heard of for seven years by those who would 
naturally have heard of him if he hed been alive, the 


burden of proving that he is alive is shifted to the 
person who affirms it.” 


Now, tue plaintiff himselfin the witness- 
box merely stated that his brother Khuda 
Bakhsh is absconding in a murder case and 
this implies that he is still alive. Khuda 
Bakush has a married daughter who would 
certainly be a person who would naturally 
have heard of him if he had been alive but 
she has not been putinto the witness-box. 
One Allah Yar stated that he had not heard 
of him for seven years. He claimed that 
Khuda Bakhsh was the son of his maternal 
uncle but in cross-examination had to admit 
that he could not suy how Imam Bakhsh 
was his maternal uncle. No relationship is, 
therefore, made out with this Allah Yar. 
The trial Court went on to observe that, ad- 
mitting that Allah Yar was a relative, still 
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nocther relative had said that he had not 
heard of him for.seven vears. Another 
witness Dilawar only claims to be a friend 
of Khuda Bakhsk and says that he has not 
heard ofhim. But both Dilawar and Allah 
Yar stated that if Khuda Bakhsh had com- 
municated with them, they would have seen 
that he was arrested. They are not persons, 
therefore, who would naturally have heard 
of him, while the plaintiff, his brother, has 
not said that he has not heard of him and 
the daughter though of full age and a mar- 
ried woman has not been putin the wit- 
ness-box. Section 108 of the Evidence Act, 
therefore, dces not help the appellant and 
it must be held that Khuda Bakhsh has not 
been proved to be dead. In this respect 
we agree with the trial Court. 

Further, it was held by their Lordships 
cf the Privy Council in Lal Chand Marwari 
v. Ramrup Gir (1), that under s. 108 of the 
Evidence Act when the Court has to deter- 
mine the date of the death of a person who 
has not been heard of for a period of not 
less than seven years, there is no presump- 
tion that he died at the end ofthe frst 
seven years, oratany particular date. It 
would, therefore, still have been the duty 
of the plaintiff to prove the date of death 
of Khuda Bakhsh In the revenue papers 
Khuda Bakhsh is entered as the owner 
of one-half. It is for the plaintiff to 
displace the presumption arising from this 
under the provisions of s.44 of the Land 
kevenue Act and he has failed in every 
respect to do so. The suit was properly de- 
cided, and we dismiss the appeal with costs. 

N. Appeal dismissed. 

(1) 5 Pat. 312; 93 Ind. Cas. 280; 24 A L J 105; AI 
R 1926 P O9, (1926) M W N 208; 7 P LT 163; 430 


L J 249;50M LJ 289, 30 W N 335; 300 W N 791; 
28 Bom. LR 855; 53 IA 24; 42 T LR 159 (P 0). 


OUDH CHIEF COURT 
Civil Application No. 92 of 1934 
September 30, 1936 

Srivastava, A.C J. AND ZIA-UL-HASAN, J. 

JAGANNATH | PLlaintiry—AppLicant 
VETSUS 

BALINATH—DeErenpant—Oprositre 

PARTY 

Mortgage—Mo-tgage of tenancy holding—Mortgage 
unlawful—Mortgagee, whether entitled to return of 
consideration. : : 

The mortgage ofa simple tenancy holding is un- 
lawful and the mortgagee under such a mortgage is 
not entitled to the return of the money forming con- 
sideration of the mortgage transaction. But where 
the amount mentioned in the mortgage-deed as con- 
sideration constitutes anindependent transaction of 
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oan between the parties, the mortgagee would -` be 
entitled to the return of that money if on the date of 
the deed his claim for that sum is not barred by 
limitation. Dasrath v. Sandala (1), followed. 


App. for revision of the order of the Sub- 
Judge, Bara Banki, dated May 11, 1934. 

Messrs. Hyder Husain and P. N 

Chowdhri, for the Applicant. 
` Mr. Akhtar Husain, for 
Party. 

Judgment.—This is an application in 
revision by the plaintiff under s. 25 of the 
Small Cause Courts Act. 

On August 2, 1912, Lachman, father of the 
defendant opposite party, executed a mort- 
gage deed with possession in favour of 
Suraj Bakhsh, father of the plaintiff, for a 
sum of Rs. 50 in respect of his tenancy 
land. This mortgage was redeemed on 
September 1, 1926, but instead of the mort- 
gage money being paid in cash the defend- 
ant executed a simple money bond (Ex. A-2) 
for Rs. 50 in favour of the plaintiff, the 
original parties to the mortgage having 
diel in the meantime. The bond Ex. A-2 
was renewed by the execution of the bond 
in suit Ex. 1 on March 23, 1930. 

The plaintiff instituted the present suit 
to recover the amount due on the bond 
Ex.1. The lower Court dismissed the suit 
on the ground thatthe mortgage (Ex. A-1) 
being in respect of tenancy land was 
not lawful and, therefore, repayment of 
the mortgage money due in respect of such 
a mortgage could not form a valid con- 
sideration either of the bond Ex. A-2 or 
of its renewal, the bond in suit lik. |. The 
learned Counsel for the applicant has 
conceded that the mortgage Ex. A-I being 
in respect of tenancy land was void. His 
only contention is that the mortgage 
having been redeemed, the transaction evi- 
denced by Ex. A-2 should be treated as 
independent of the mortgage and that the 
deed in suit being in renewal of the last- 
mentioned bond,must also be treated as 
an independent transaction. 


In Dasrath v. Sandala 3 O. W. N. 217 
(1), it was held that the mortgage of 
a simple tenancy holding was unlawful 
and the mortgagee under such a mort- 
gage was not entitled to the return 
of the money forming consideration of 
the mortgage transaction. However, it 
was further held that where the amount 
mentioned in the mortgage deed as con- 
sideration constitutes an independent 


- (1) 30 W N217;93 Ind. Oas.210; AHR 1996 
-Oudh 270; L R 7 A(O) 81; 180 L J 499, 


the Opposite 
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transaction of loan between the parties, 
the mortgagee would be entitled to the 
return of that money ifon the date of the 
deed his claim for that sum is not barred 
by limitation. It is admitted in the present 
case that the sum of Rs. 50 which formed 
the consideration of the mortgage was paid 
to the mortgagor in cash at the time of 
the execution ofthe mortgage. Tuerefore, 
the consideration of the mortgage must be 
held to be unlawful. It is quite clear from 
the facts stated above that the considera- 
tion for the bond Ex. A-2 was the same 
sum of money which formed considera- 
tion of the mortgage. It could not, there- 
fore, form a valid consideration of the bond 
Ex. A-2 or of the bond in suit which was 
executed in renewal of it. The lower Court 
has referred to Bande Ali v. Banspat Singh 
LL. R. 4 All. 352 (2), Suraj Narain v. 
Sukhu Ahir, I. L. R. 51 All. 164 (3), and 
Bindeshri Bakhsh Singh v. Ghandrika 
Prasad, A.J. R 1927 All. 242 (4) in support 
of its decisien. Although the facts of 
these cases are different from the facts of 
the present case, yet we think that the 
principle underlying them also supports 
the view adopted by it. We can, there- 
fore, see no sufficient ground to interfere 
in revision and dismiss the application with 
costs. 

D. Application dismissed. 

(2) 4 A 352; A W N 1881. 152. 

(3) 51 A 164; 112 Ind. Cas, 159; A IR 1928 All. 440; 
26 A L J 1024 


(4) A IR 1927 All. 242; 100 Ind. Oas. 7148:25 A LJ 
132; 49 A 137. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 29 of 1930 
June 11, 1935 

Davis, J. O. AND Ruposanp, A. J. C. 

KHUSHALDAS KHEMCHAND— 

APPELLANT 
VETSUS 
Shrimatti MULIBATI AND OTHERS — 

RESPONDENTS. 

Hindu Law—Succession—Unborn son—Status of — 
Unborn son, tf entitled to property of father in pre- 
ference to son who had separated some years before. 

Under the Mitakshara School of Hindu Law the un- 
born child is as much a member of the joint Hindu 
family asthe child that is born becauss his rights 
go back to the time of his conception and he is 
deemed to have been born from that date. An 
unborn son of a Hindu father is, therefore, entitled 
to the property of his father in preference to a son 
who had separated from the father some years before, 
Trayamkeshar Prashad v. Basat Kumar Mukerji (1), 
commented upon. ` , i 
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Davis, J.C.—This is an appeal against 
the judgment of the learned Subordinate 
Judge, Hyderabad, in which he decided 
that the unborn son of a Hindu father was 
entitled to the property of his father in 
preference to a son who had separated from 
the father some years before, and the 
learned Advocate for the appellant admits 
to us very frankly that the only authority 
he could find to the contrary effect is the 
judgment of two Judges of the Oudh Chief 
Court : 
Kumar Mukerji (1). It appears that in the 
case now before us the son had separated 
from the father in 1923, and that on 
March 15, 1928, eight months after the 
death of his father defendant No. 2 in the 
suit was born. The law in countries go- 
verned by the Mitakshara is clear and is 
explicit as to the rights of the unborn 
child. The unborn child is as much a 
member of the joint Hindu family as the 
child that is born because his rights go 
back to the time of his conception and he has 
been deemed to have been born from that 
date. Therefore, if this child had been 
born at the time that it was conceived, 
quite clearly the child would have been 
entitled to share with the father the un- 
divided property. If we were to accept 
the ruling of the Oudh Chief Court, as 
argued before us, we should find that a 
Separate son would be in a position of 
peculiar advantage, because when he sep- 
arated from his father, he would, as in 
this case, get half of the joint property, 
and when his father died, he would again 
be entitled to come in and get another 
share. It cannot, we think, be intended 
that the son whois separate from his father 
should be provided for in this manner, and 
indeed the ruling of the Lucknow Chief 
Court would not apply to.the face's of this 
case, because that ruling refers to self- 
acquired property. The property in dispute 
in ihis case is not of that description. We, 
therefure, see no reason why we should 
differ from the judgment of the learned 
Subordinate Judge which follows consistent 
rulings of the High Courts governed by the 
Mitakshara Law. We, therefore, dismiss 
this appeal with costs. 

Appeal dismissed. 


N. 
(1) 5uck. 248; 123 Ind, Cas. 61; A I R 1930 Oudh 
36;.6 O W N 977; Ind. Rul. (1930) Oudh 157. 
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PATNA HIGH COURT 
Civil Appeal No. 885 of 1931 
November 5, 1935 
AGARWALA AND VARMA, Jd. 
JYOTI PRASHAD SINGH DEO BAHADUR 
——PLAINTIFF-—A PPRLLANT 
versus 
BHARAT SHAH BABU AND OT.IERS ~ 
DEFENDANTS — RESPONDENT3 
Evidence Act (I of 1872), s. 13 (b)—Assertion of 


right in document against personnot party to it— 
Whether claiming right — Statement that lessor is 


_lakherej debatter —Whether an instance of asserting 


right within s.13—Record of Rights—lntry that 
ved ob village is rent-free—Presumption—Rebuttal 
—Onus. 

The mere assertion of theright in a document, 
to which the person against whom the right is as- 
serted is not a party and of which he knows nothing 
is not to claim the right. Amere statementin patta 
or kebuliyat that the lessor is lakheraj debatter can- 
not be said to be an instance when the exercige of 
the right was asserted within the meaning of s. 13, 
Evidence Act. Brojendra Kishore Roy Chaudhury 
v. Mohim Chandra Bhattacharji (1), followed. 

An entry in the Record of Rights that a certain 
village is rent-free debatter property, will be presum- 
ed to be correct and jit is not until the landlord 
proves that the land which is to be held rent-free 
lies within his regularly assessed estate or mahal and 
that revenue has been assessed on it, that the onus 
is shifted to those who allege the contrary to prove 
that they were entitled to hold the land free of the 
obligation to pay rent for it either under a contract 
or by some old grant recognised by Government. 
Jagdeo Narain Singh v. Baldeo Singh (2), explain- 
ed. 


C. A. from appellate deeree of the District 
Judge, Manbhum, dated April 18, 1931. 

Messrs. A. B. Mukharji and 5S. C. Mazum- 
dar, for the Appellant. 

Mr. R. S. Chattarji, for the Respondents. 

Agarwala, J.—In the Record of Rights 
finally published in 1923 village Shampur 
was recorded as the rent-free debatter 
property of the defendant idols Damodarjiu 
and Shamsunderjiu and the other defend- 
ants were recorded as shebaits. In the 
present suit the plaintiff-appellant sued for 
a declaration that the village is a rent-pay- 
ing mauza within his zamindari, that it is 
not debatter property and that the defend- 
ants are ordinary tenure-holders and are 
liable to pay rent at Rs. 26 a year. The first 
Court decreed the plaintiffs suit. On 
appeal the lower Appellate Court reversed 
this decision, holding that the village was 
rent-free debatter property. This decision 
is challenged -in second appeal by the 
plaintiff-appellant, and by reference to the 
Badshahee Grants Regulation XXXVII of 
1793, and the Non-Badshahee GrantsR egula- 
tion KIK of 1793, and the other Regulations 
intended for the purpose of ascertaining’ and 
registering rent-free grants, it is’ argued 
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that village Shampur has not been shown 
to have been a rent-free grant before the 
time of the Decennial Settlement as alleged 
by the defendants. 

It may be mentioned that the defendants 
were unable to produce the grant by whizh 
they say their ancestors acquired the mauza 
in dispute because it has been lost. The 
Court of Appeal below has referred to the 
documentary evidence adduced by the 
plaintiff, but has been unable to draw from 
it the inference which the plaintiff seeks to 
place upon that evidence. With regard to 
the documentary evidence of the defendants, 
the Court of Appeal below has come to the 
conclusion that that evidence proves that 
the property was rent-free property granted 
tothe ancestors of the defendants. That 
evidence consists, first, of an extract from a 
general register of records showing that in 
1873 the plaintiff's predecessor in-title sued 
the defendants for recovery of cess: a 
receipt for cess was also produced. The 
lower Court has inferred, from the fact that 
only cess was claimed, that the predecessor 
of the plaintiff did not assert the right fo 
recover rent from the defendants. It 
appears, however, that the name of the 
mauza in dispute in the present litigation 
is not entered in the papers on which the 
Court of Appeal below relies and there is 
nothing on the record to connect those 
papers with Mauza Shampur. The docu- 
ments referred to were documents put in by 
the defendants, and it was, therefore, the 
duty of the defendants to show the connec- 
tion between those documents and the 
property in dispute. 

The next items of evidence ton which the 
Court of Appeal below relied were two 
pattas and a Kkabulivat. The pattas were 
executed by the predecessor-in-interest of 
the defendants and the kabuliyat by a 
tenant to whom a certain right was granted 
by the defendants. In these documents 
the mauza is referred to as defendants’ 
lakheraj debatter. The learned Advocate 
for the appellant contends that this des- 
cription of the defendants in documents to 
which the plaintiff was not a party is not 
admissible against him. For the resp %n- 
dents, onthe other hand, it is contended 
that the statements in the patta and 
kabuliyat are admissible under s. 13, Evi- 
dence Act, cl. (b). The relevant portion of 


s. 13 is as follows: 

“Where the question is as to the existence of any 
right or custom, the following facts are relevant: (b) 
particular instances in which the right or custom was 
claimed, recognized or exercised, or in which its 
exercise was disputed, asserted or departed from.” 
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In the present case the question is whether 
these statements in the pattas and 
kabuliyat were instances in which the right 
was claimed or instances in which the exercise 
of the right was asserted. A similar conten- 
tion was raised before a Bench of three 
Judges of the Calcutta High Court in 
Brojendra Kishore Roy Chaudhuri v. 
Mohim Chandra Bhattacharji (1°. In that 
case the plaintiff sued for assessment of 
fair rent on the land in suit in waich he 
alleged that the defendants had a right of 
occupancy only. The defendants pleaded 
that the lend was held rent-free and pro- 
duced in evidence a kabala executed many 
years previously by which one of their pre- 
decessors purported to sell the plaint lands 
with other lands alleging that they were 
nishkar brahmatiar and that his father was 
in possession of them in nishkar right. A 
question arose whether the statement in the 
kabala was admissible either under cl. (a) 
or (b) ofs. 13. In considering the meaning 
of the word “claimed” in cl. (a) Cuming, J., 
one of the two Judges who first heard the 
case and whcese decision was approved by 
three Judges before whom the case eventual- 
ly came, held that the word “claim” in the 
section indicates that the right is asserted 
to the knowledge and in the presence of the 
person whose right will be derogated by the 
establishment of the claim. His Lordship 


went on to observe: 

“The mere assertion of the right in a document, to 
which the person against whom the right is asserted 
is not a party and of which he knows nothing is not 
to claim the right.” 


With regard to the second part of 
pira. (b) of s. 13, in considering the mean- 
ing ofthe words, ‘particular instances in 
which the exercise of the right was as- 
serted,” his Lordship observed: 

“The mere statement in the deed of sale that the 
vendor hada nishkar right cannot be said to be an 
instance when the exercise of the right was asserted. 
It is difficult for me to conceive how a nishkar transac- 
tion right can be exercised except perhaps by the 
refusal to pay rent.” 

With these observations on the construc- 
tion of s. 18 of the Act I respectfully agree, 
and would, therefore, hold that the state- 
ments in the patia and kabuliyat are not 
admissible to prove the contention of the 
defendants in the present case. The next 
item of evidence on which the Court of 
Appeal below relied for its finding was a 
certified copy of a statement made by an 
ancestor of the defendants in the course of 
Gling a road-cess return in 1872. In that 
statement he described Mauza Shampur as 


of O W N32; 99 Ind, Cas. 189; A I R 1927 
Oi. i. 
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his rent-free debatter property. This state- 
ment also appears to me to be inadmissible 
under s. 13, Evidence Act, for the reasons 
already indicated. There remains in favour 
of the case for the defendants-respondents 
the statutory presumption arising from the 
entry in the Record of Rights. With regard 
to this the learned Advocate for the appel- 
lant contends that this statutory presump- 
tion is insufficient to reb.t what may be 
called the common law of presumption that 
a zgamindar is entitled to rent on lands 
lying within his zamindari unless the 
person in possession of any portion of it is 
able lo prove that by contract or otherwise 
he is exempted from the payment of rent. 
For this, reliance was placed on the decision 
of the Privy Council in Jagdeo Narain 
Singh v. Baldeo Singh (2). In that case the 
respondents had been entered during the 
settlement operations in the Record of 
Righ.s as reni-free tenure-holders of lands 
lying within the appellant's zamindari. 
The appellant sued fora declaration that 
the respondents were ordinary rent-paying 
tenants. The first Court found that the 
defendants were liable to pay rent for the 
kolding and its decree was upheld on appeal 
by the District Judge. In second appel 
the High Court reversed this finding of fact. 
The Privy Council, in view of the fact that 
the High Court had differed from the lower 
Courts not only in the estimate of the evi- 
dence but also with regard to the inferences 
derivable from the documents produced in 
the case, themselves dealt with the appeal 
on its merits and reversed the decision of 
the High Court. Referring to the statutory 
presumption in favour of the correctness of 
the entry in the Record of Rights their Lord- 
ships observed: 

“Considerable stress has been laid on this presump- 
tion on behalf of the respondents Once, however, 
the landlord has proved that the land which is sought 
to be held rent-free lies within his regularly assessed 
estate or mahal, the onus is shifted. In the present 
case, the lands in dispute lie within the ambit of the 
estate which admittedly belongs to the plaintiffs 
andthe pro forma defendants, and for which they 
pay the revenue assessed in the mauza., In these 
circumstances it lies upon those who claim to hold 
the landsfree ofthe obligation to pay rent to show 
by satisfactory evidence that they have been relieved 


of this obligation, either by contractor by some old 
grant recognized by Government.” 


It will be vubserved, therefore, that it is 
not until the landlord proves that the land 
which is to be held rent-free lies within his 
regularly assessed estate or mahal and that 

(2) 2 Pat. 38; 71 Ind. Cas. 984; AI R 1922 P C 272; 
49 I A 399; 3 PLT 605; 36 C L J 499; 32M L Tl; 
Da M W N 361; 27 C W N 925; 35M LJ 460 
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revenue has been assessed on it, that the 
onus is shifted to the defendants to prove 
that they were entitled to hold the land 
free of the obligation to pay rent for it. 
The decision in Jagdeo Narain Singh v. 
Baldeo Singh (2) has been considered by 
Khaja Mohammad Noor, J. in Second 
Appeals Nos. 1584 to 1590 of 1930, decided 
on April 28, 1933. Those appeals arose out 
of seven suits instituted by a patnidar 
under the Raja of Pachet, who is the appel- 
lant in the present appeal, for a declaration 
that the entry in the Record of Rights, that 
the defendants were nislkar brahmottar- 
dars, was incorrect and that the lands in 
their possession were liable to rent. In 
the Courts below the suits had been dis- 
missed on the ground that the presumption 
arising from the entryin the Record of 
Rights had not been rebutted. In second 
appeal tothe High Court the plaintiff con- 
tended that having proved that the lands 
were situate within his zamindari, the pre- 
sumption of the Record of Righis was 
rebutted and the onus was shifted upon the 
defendants to establish that they had ac- 
quired a right to hold the lands free of rent. 
In that case, as in the present appeal, 
reliance was placed on the decision of the 
Privy Council, Jagdeo Narain Singh v. 
Baldeo Singh (2). Khaja Mohammad Noor, 
J. observed: 

“Tam clearly of opinion, therefore, that the 
important words in thé judgment of their Lordships 
of the Judicial Committee in Jagdeo Narain Singh v. 
Baldeo Singh (2) are ‘the land which is sought tobe 
held rent-free lies within his regularly assessed estate 
or mahal, ‘the land in dispute lies within the ambit 


of the estate for which they pay revenue assessed in 
the mauza.”” 


The view that we take of the decision in 
Jagdeo Narain Singh v. Baldeo Singh (2) 
therefore, appears to be in accord with the 
view taken by Khaja Mohammad Noor, J. 
in the unreported second appeals. The 
decision of the Privy Council in Jagdeo 
Narain Singh v. Baldeo Singh (2) has also 
been considered by Benches of this Court 
in Jodha Sahu v. Tirbena Sahu (3) and 
Lachuman Lal Pathak v. Kamakhya 
Narayan Singh (4). There is nothing in 
either of these decisions to support the 
contention of the learned Advocate for the 
appellant. The onus of proving that the 
Government revenue fixed in 17 93 is as- 
sessed on any particular lands as being 
included in the Permanent Settlement is on 
those who affirm that such is the case, 

(3) 11 P L T 468; 123 Ind. Cas. 386; AT R 1929 Pat. 
748; Ind. Rul. (1980) Pat. 306 


(4) 12P LT 891; 131 Ind. Cas. 788; A I R 1931 Pat 
224; Ind. Rul. (1931) Pat. 228. 
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Jagadindra Nath Roy v. Secretary of State 
(5). The onus, therefore, of proving in the 
present case that Shampur was included 
within the lands in respect of which the 
- predecessor of the plaintiff was assessed 
lies on him and he has failed to discharge 
that onus to the satisfaction of the Court of 
fact below. The statutory presumption in 
favour of the defendants, therefore, remains 
unrebutted with the result that this appeal 
must be dismissed with costs. 

Varma, J —I agree. 

D. Appeal dismissed. 
(5) 30 G 291; 301A 44; 70 WN 193 (P 0). 
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Second Civil Appeal No. 1964 of 1931 
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VENKATARAWANA Rao, J. 
CHATHOTH GOVINDAN—P.ialIntiFe— - 
APPELLANT 
VETSUS 
KUNNOTH KUNTAPPU AND OTHERS—- 
DEFENDANTS—RESPONDENTS 

Malabar Law—Junior ..member—Agreement to 
relinquish right in tarwad property—V alidity. 

The right of a junior member of a Malabar 
tarwad to maintenance from the income of the 
property of the tarwad is an incident of co- 
proprietorship in the property of the tarwad and 
such interest can be validly relinquished. 

Where two brothers A and.B who were members 
ofa Malabar tarwad borrowed money on the security 
of a mortgage of the tarwad property for the use 
of B and the latter agreed that if he did not 
discharge the mortgage within a period of two 
years the other brother A should become the sole 
owner of the property free from all claims of B : 

Held, that the agreement was valid andon the 
expiry of the two years property was taken by A 
as sole owner. 

8. C. A. against the decree of the District 
Court of North Malabar in A. S. No. 581 
of 1929, preferred aguinst the. decree of 
the Court ofthe Principal District Munsif 
of Tellicherry in O. S. No. 563 of 1928. 

Mr. Sridharan, for the Appellant. 

Judgment.—This is a suit by the plaint- 
iff to recover possession of a house from 
the defendants. The plaintiff and his 
deceased brother Kanari were members 
ofa tarwad. At the intance of the plaintiff 
a sum of Rs 100 was borrowed on the 
security of amortgage of the suit house 
“by both Kanari and the plaintiff by a deed 
of mortgage dated August 1, 1923 (Ex. A), 
The said sum of Rs. 100 was borrowed 
solely for the purpose of the plaintiff. On 
the said dite an arrangement appears to 
have been come to between both the bro- 
thers which was embodied in a document, 
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Er. I bearing the said date. It is styled 
a settlement deed. In and by the said 
deed the plaintiff agreed to forego all his 
interest in the said property in favour of 
his brother Kanari in case he failed to 
discharge the said mortgage debt within . 
a period of two years from the said date. 
The deed also provides that at the end of 
the said two years the said Kanari will 
hold the property absolutely free from all 
claims by the plaintiff, and the said Kanari 
was at liberty to enjoy the property accord- 
ing to his own wishes. Within the said 
period of two years the plaintiff did not 
discharge the said debt. After the expiry 
of the period of two years the said Kanari 
execuied a mortgage Ex. VIII, dated March 
8, 1926, wherein he recited that there was 
a subsisting debt under the mortgage 
Ex. A which had to be discharged by him. 
Subsequently he died on November 19, 
1926, leaving him surviving the defendants, 
his wife and children, having made his last 
will and testament, Ex. II, dated November 
15, 1926, in and by which he bequeathed 
the said house to the defendants. On 
January 5, 1927, the plaintiff discharged 
the said morigage and now sues for pos- 
session. The defence was that the plaintiff 
having relinquished all his interest in the 
property under Ex. I is not entitled to 
maintain this suit. The learned District 
Munsif negatived the defence and gave 
a decree in favour of the plaintiff. The 
learned District Judge reversed this 
decision holding that Ex. I was a valid and 
operative document. 

It is contended by Mr. Sridharan that 
under Ex. I there could not be a valid 
re:ease of the interests of the plaintiff 
in the suit house, and that the condition 
that the plaintiff should lose all his interests 
in the property must be held to be a penal 
clause and should not he given effect to 
and in any event he could not be held 
to have relinquished his interest to succeed 
to the property as karnavan of the tarwad. 
Both the brothers were interested in the 
property though it vested in the plaintiff's 
brother Kanari; as the karnavan of the 
tarwad he was the person entitled to deal 
wilh the property. -But the plaintiff .had 
an interest therein in that-he was entitled 
to be maintained cut of the income of the 
said tarwad property. The right of a 
junior - member to maintenance from 
the income of the properties of the tarwad 
is. an incident of co proprietorship in the 
property. of the tarwad. -It has been held 
to be an assignable and transferable 
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interest. Therelfore, it seems to me that 
such interest can be relinquished. In this 
case the relinquishment was for considera- 
tion. A sum of Rs. 100 was borrowed for 
the benefit of the plaintiff and not for the 
benefit of the tarwad. In consideration of 
his (brother having mortgaged the tarwad 
property and provided him with the said 
Bum of money the arrangement under 
Ex. I was entered into by him. It would 
be a valid family arrangement binding 
between both. The relinquishment was 
Only in favour of a member of the family. 
Therefore after the expiry of the said 
period of two years the property was taken 
by Kanari free from all claims by the 
plaintiff, and the plaintiff has no right to 
sue for recovery of possession thereof. 
Further on the strength of the said doument 
Kanari executed a mortgage of the said 
property and bequeathed the same to 
his wife and children. It was found by 
the learned Districh Judge that even at 
the time of the mortgage both the 
brothers were living together and 
Kanari seems to have acted on the basis 
that the a property became his after 
the end cf two years; and it would not he 
open to the plaintiff to resile from the 
arrangment entered into under Ex. |, The 
learned District Judge is, however, not 
correct in refusing the plaintiff the relief 
in respect of the amount which he paid in 
discharge of the mortgage Ex. A; Both the 
Qourts have concurrently found that the 
plaintiff paid Rs. 120 (Rs. 100 towards 
principal and Rs. 20 towards interest) in 
discharge of the mortgage. Under Ex. I 
Kanari was under an obligation to dis- 
Charge the said mortgage in consideration 
of his taking the property free from 
the claims of the plaintiff. It would not 
be open to Kanari and, therefore, to the 
defendants to retain the property without 
paying the said amount. The plaintiff is, 
therefore, entitled to the said sum of Rs. 120, 
paid by him. J, therefore, direct the 
defendants to pay Rs. 120 to the plaintiff 
with interest on the said sum of Rs. 100 
at ten per cent. per annum from January 
5, 1927, up-to the date of payment. I, there- 
fore, modify the decree of the lower Court 
by directing that the defendants to pay 
the said sum of Rs. 120 with interest as 
aforesaid within six months from this date 
and that in default thereof the plaintiff 
do recover possession of the property from 
the defendants. I direct each party to 
bear his or their own costs of this appeal. 
Leave to appeal refused. 


1605—75 & 76 
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' This case having been set down for “to 
be spoken to” on April 1, 1936, the Court 
made the following 
Order.—With regard tothe amount to 
be paid by the respondents to the appellant, 
the respondents are at liberty, to set off 
Rs. 82-5-6 (being the balance of the costs 
of the two lower Courts payable to them 
hy the appellant after giving credit for 
Rs. 25 due to the appellant for costs in 
C. M. P. No. 876 of 1933 on the file of the 
High Court) and the balance alone need 
be deposited by the respondents. 
A. Order accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 815 of 1933 
August 4, 1936 
JaMps AND ROWLAND, JJ. 
BALABUX MARWARI—Dgrenpant— 
APPELLANT 
VETSUS 
INDER KUMAR TEWARI AND ANOTAER—- 
PLAINTIFFS AND OTAERS— DRFENDANTS— 
RESPONDENTS. 

Limitation Act (IX of 1903), Sch. I, Art. 60—Cus- 
tomer's money standing to his credit in account ut 
banker's — Whether “deposit” — Tests —Partnership, 
dissolution of—No notice to customers—Demand 
against one partner—Whether gives rise to cause of 
action against all—Practice—Remind —Smali discre- 
pancy in finding amount due—Remand ts not justified, 

For the purposes of Art. 60, Limitation Act, in ordi- 
nary and popular language the money of a customer 
standing to his creditin the accounts of a banker is 
money deposited, although for certain other purposas 
the term ‘deposit’ is limited to goods which are 
placed in the custody ofa person witha view to their 
being returned in specie. For determining ifthe money 
has been deposited within the meaning of Art. 6U, 
it ought to be seen whether what happened between 
the parties was of the nature of that sort of current 
account which a customer keeps with his banker. The 
use ot any specific form of words in the hathchitha 
to state in express terms that the money was money 
deposited is not necessary if the course of business 
between the parties establishes that in fact it was 
so. [p. 594, col. 2.) 


| Case-law referred to.] 

Where there is no evidence that the dissolution of 
partnership was notified to customers of the firm, 
then on customer's demanding payment from either 
of the partners, his causes of action arises against 
them all, [p. 595, col. 2.] 

Where there is a small discrepancy in the fading of 
amount due, a remand by the second Appellate Court 
will not he justified. l 

C. A. from appellate decree of the Special 


Sub-Judge, Ranchi, dated Mareh 6, 1933. 
Messrs. Khurshed Husnain and N. N. 


Sen, for the Appellant. 
Messrs. G. 9. Prasad and Paras Nath, 


for the Respondents. . 


Rowland, J.—The appellant before us 
was defendant No. 2 ig the orignal syit, 
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The claim was for balance due to the 
plaintiffs on a hathchitha account in res- 
pect of money deposited with defendants 
Nos. 1 and 2 as bankers in an account 
opened in the name of Sheogobind Tewari, 
husband of plaintiff No. 3 and father of 
plaintiff No. land grandfather of plaintiff 
No. 2. The plaintiffs impleaded not only 
these two defendants who had been part- 
ners inthe firm, but also the Receiver of 
the estate of Lachmi Narayan; but as 
against the Receiver the suit was dismis- 
sed. The Munsif decreed the suit against 
defendants Nos. land 2 and this decision 
was upheld by the Subordinate Judge on 
appeal. In this second appeal which is 
presented by defendant No. 2, Balabux 
Marwari, two points are taken. The first 
is that the claim against Balabux is barred 
by limitation. The other point is that the 
plaintiffs are debarred from getting a 
decree in the suit without having first taken 
a succession certificate authorizing them to 
realize debis due to the late Sheogobind 
Tewari. The Courts below have’ treated 
the transactions between the parties as 
being of the nature of a current account 
between a customer and his banker, the 
money standing tothe credit of the custo- 
mer being repayable on demand and have 
counted the period of limitation under 
Art. 60, Limitation Act, from the date 
when the demand is made. It is contend- 
ed for the appellant that limitation should 
have been calculated under Art. 59 or 
Art. 57. from the time when the loan was 
made, subject to any extension of time to 
which the plaintiffs might be entitled hav- 
ing regard toss. 19-21 of the Act. 

Mr. Khurshed Husnain for the appel- 
lant invited our attention to the expres- 
sions used in some of the entries in the 
hathchitha which are substantially ac- 
knowledgments of receipt of money and ac- 
knowledgments of the amount standing at 
the time of the entries to the credit of 
Sheogobind Tewari. He points out that 
the entries do not refer specifically to 
deposit for which the usual Hindi word is 
amanat and contains expressions dena 
nikala and dena raha which he says 
should be translated as “debt owing” and 
‘found owing.’ Mr. Khurshed Husnain 
relies on Gobind Chintaman Bhat v. Kachu- 
bhai Gulabchand, 73 Ind. Cas. 978 (1) for 
the proposition that when one person hands 
over mcney to another on the understand- 
ing that it is nut*a gift, but has to be 

ee Ind, Cas. 978; A IR 1924 Bom, 28; 25 Bem, 
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repaid when demanded, that would be a 
transaction ordinarily of the nature of a 
loan and the onus lies on the person claim- 
ing repayment to prove the existence of 
circumstances which turned the loan into a 
deposit. When, therefore, the money had 
been left in the hands of a trader who was 
not a banker, the Bombay High Court found 
difficulty in accepting the contention that 
it should be treated as money deposited 
for the purposes of Art. 60. This view 
seems to be consonant with earlier decisions 
of the Bombay High Court, but a different 
view has been taken elsewhere. 

In JIshur Chander Bhaduri v. Jibun 
Kumari Bibi (2) the question was considered 
with reference to Art. 60, Limitation Act 
of 1877. It was observed that probably 
the money of a customer in the hands of 
his banker is money lent; and that if 
Art, 60 were not present the matter might 
fall within one of the other articles. But 
ib is also pointed out that assuming it to be 
money lent the loan is of a special kind. 
For the purposes of Art. 60 the learned 
Judges observed that in ordinary and 
popular language the money of a customer 
standing to his credit in the acecunts of a 
banker is money deposited, although for 
certain other purposes the term ‘deposit’ is 
limited to goods which are placed in the 
custody of a person with a view to their 
being returned in specie. 

“In Art. 60, dealing with money it is equally 
clear that a return in specie is not contemplated. It 
is so first, because it would be contrary to the 
ordinary usage of the language to hold such a thing; 
deposits of money are made, for instance, under 
many Acts of the legislature with public officers 
and others, and no one ever heard of the idea of 
the return of the identical coins deposited.” 

Therefore, as the learned Judges pointed 
out 
ii to give any meaning at all to Art. 60 we have 
to look for a case in which one man places his 
money in the hands of another on the terms that 
an equivalent sum has to be paid back on demand 
and a case to which according to the ordinary 
shoe of the language the term ‘deposit’ is applic- 
able; 
and they said: “We think the case of the 
banker and his customer is exacily such 
a case.” Article 60 had been construed in the 
opposite sense by a Division Bench of the 
Bombay High Court in IJchhadhanji vV. 
Natha (3), Sargent, O. J., acceding to the 
argument that in the case of a depcsit in 
its technical sense there must be ên express 
trust, and holding that Art. CO could not 
apply to any transaction which the law 
regarded as a loan. This decision and the 
(2) 160 25, 

g 13 B 338, 
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Calcutta decision to which I have referred 
were considered by the Madras High Court 
in Perundentayar Amal v. Nammalvar 
Chetti (4) and the Oaleutta view was ac- 
cepted as being the better law. In Dharam 
Das v. Ganga Devi (5) the above decisions 
were considered and following the Bombay 
authority if was held thata suit to recover 
money deposited with a banker on a cur- 
rent account was governed by Art. 59 
and not Art. 60. Those are the decisions 
under the Limitation Act of 1877, the last 
being decided in the year 1907. In the 
very next year Art. 60 was amended in 
a sense which makes it clear that the 
legislature intended the Caleutia and 
Madras view to be the law. That con- 
cludes the matter so far as the relations 
between a banker and his customer are 
concerned. In Subrahmaniah Chettiar v. 
Kadiresan Chettiar (6) the same principle 
was held to be applicable to money left in 
_ the hands of a trader who is not a banker. 
Such money, it was held, will be money 
deposited provided the circumstances are 
such as would makeit money of a cus- 
tomer if the depositee is a banker. The 
decisions in Ichhadhanji v. Natha (3) and 
Dharam Das v. Ganga Devi (5) were con- 
sidered but were not followed. Those in 
Ishur Chander Bhaduri v. Jibun Kumari 
Bibi (2) and Perundevitayar Amal v. Nam- 
malvar Chetti (4) were approved and with 
great respect [ would say that the view 
taken is the correct view. * 

As was stated in one of the Bombay 
decisions the exact point which imposes on 
dealings between a creditor and debtor the 
characteristics of a deposit of money for 
the purposes of Art. 60 has never been 
precisely set forth by the legislature. I 
feel sure it is not the same characteristic 
which is necessary to constitute a deposit 
for certain other purposes such as a trust 
which would create priority over other 
debts in case of insolvency or liquidation. 
In the absence of a legal definition I think 
we may say, following the Calcutta and 
Madras High Courts, that regard will be 
had to the popular meaning attached to the 
expression “deposited” rather than to the 
technical meaning which the word ‘“de- 
posit” has for certain legal purposes ; that 
is to say, we ought to see whether what 
happened between the parties was of the 
nature of that sort of current account 


(4)18 M 390; 5M L J 203. | 

(5) 29 A 773; 4 A L J 628; A W N 1997, 263. 

(6) 39 M 1081; 32 Ind. Cas. 965; AI R 1917 Mad, 916; 
BOM LJ 245;3LW68 19 MLT 129, 
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which acustomer keeps with his banker. 
The Court of first instance in this connec- 
tion pointed out that the sums deposited 
though substantial were not sums which 
the defendants’ firm would have been likely 
to want to borrow us a convenience for 
themselves they being traders in a large 
way of business. One may add that the 
withdrawals shown in the account do not 
appear to resemble payments on account by 
a distressed debtor unable to pay more. 
They are clearly amounts drawn by the 
creditor at his own wish, the debtor being 
apnarently ready to pay any sums which 
the creditor wished to drawn ata moment's 
notice. The use of any specific form of words 
in the hathechitha to state in express terms 
that the money was money deposited is not 
necessary if the course of business between 
the parties establishes that in fact it was 
so. I am of opinion that the course of busi- 
ness has been correctly understood by the 
Courts below and was of the nature of a 
current account between a customer and 
his banker. The first objection of the ap- 
pellant on the ground of limitation, there- 
fore, fails as on the view that Art. 60 is 
applicable, limitation did not begin to run 
until a date in May 1928 and the suit was 
instituted within three years of that date. 
It was, however, faintly suggested by 
Mr. Khurshed Husnain that if the money 
is payable on demand, the suit is pre- 
mature as against his client, as the plain- 
tiff had not proved that he had made a 
demand from defendant No. 2, Balabux. 
The ordinary rule is, however, that on the 
plaintiff demanding payment from either of 
the partners his cause of action has arisen 
against them all. Mr. Khurshed Husnain 
desires to escape this conclusion by saying 
that the partnership between his client and 
Lachmi Narain was clesed down in 1921. 
But this does not help him, for there is n> 
evidence that the dissolution of partner- 
ship was notified to customers of the firm. 
The other point taken was that the decree 
should not have been made in the absence 
of a succession certificate, having regard 
to the provisions of s. 214, Succession Act. 
This is a point not taken in the pleadings; 
it was raised in the Appellate Court below. 
The point taken in the pleadings was that 
the suit was bad for defect of parties, 
because some brothers of Shesgobind 
Tewari had not been joined as plaintiffs. 
One of these brothers was examined as a 
witness for the plaintiff and deposed that 
Sheogobind dealt with his own earnings. 
Out of them he opened this deposit account 


4 


-cribed as principal and Rs. 
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with which his brothers had nothing to do. 
It is said that if this is so, the deposit 
money must be regarded as self-acquired 
property of Sheogobind and must have 
passed to his heirs by succession and not 
by survivorship. 

One difficulty in giving effect to this 
contention is that it was not raised in the 
Pleadings, so that the plaintiff did not get 
a full opportunity of answering it. Then 
again the account is a running account on 
which the plaintilfs have drawn from time 
to time without objection on the part of the 
bankers ; and it also appears on the face 
of the hathchitha book that deposits have 
been made from time to time on behalf of 
the plaintiffs since the death of Sheogobind 
Tewari which took place as far back as 
1913. To give effect to the contention 
Taised by the appellant it would be neces- 
sary for us to go into questions of fact as 
to whether the withdrawals made by the 
plaintifis.after the death of Sheogobind 
were not sufficient to account for the whole 
of the old deposits made by Sheogobind 
and toextinguish that part of the debt, 
leaving at present recoverable, debt not 
exceeding what had been deposited by the 
plaintiffs after the death of Sheogobind 
with interest thereon. It appears on the 
face of the pleadings and the hathchitha 
that about thirteen hundred rupees princi- 
pal was deposited after the death of 
Sheogobind and this amount with interest 
thereon is more than enough to come to the 
total “of the present claim which was laid 
at about eighteen hundred rupees. In the 
plaint, it is true, of this, Rs. 1,500 is des- 
303 as inter- 
est; but I do not think that for such a 
small discrepancy we should, in second ap- 
peal, be justified in remanding the case for 
a precise finding as to how much of prinéi- 
pal and interest’ respectively should on 
proper accounting be ascribed to the de- 
posits made by the plaintiffs themselves 
and how much to the deposit of Sheogobind 
that may be still ontstanding. In the 
result, I would dismiss ihe appeal with costs. 


De Appeal dismissed. 


W. E. GARDNER v. U KHA (RANG) 


16510 
RANGOON HIGH COURT 
Criminal Revisicn ae No. 379-B of 
9 


July 21, 1936 
DUNKLEY, J. 
W. E. GARDNER—AppLIcaxt 
vETSUS 
U KHA~—Opposirze Party 

Penal Code (Act XLV of 1860), ss. 403, 415— 
Criminal misappropriation, offence of, when consti- 
tuted—Cheating—Essence of offence—Crimtnal Pro- 
cedure Code (Act V of 1898), s. 352 -Trial conduct- 
ed in camera~—No objection raised to this course at 
the time—Proceedings can be upset only if prejudice 
can be shown to have occurred for not trying in open 
Court. 

In order to constitute the offence of criminal mis- 
appropriation, the property must have come into the 
possession of the accused innocently in the first in- 
stance, ‘he essence of the offence of cheating is 
the original deceit whereby the delivery of property 
is dishonestly induced. 

Where a Magistrate conducts a trial in camera in 
the exercise of his own discretion, as he was entitl- 
ed todo by the proviso to s. 352, Criminal Proce- 
dure Code, and noobjection to this course was made 
at the time by the applicant, the proceedings of 
the Magistrate cannot be upseton this ground un- 
less the applicant can show that he was 1n fact pre- 
judiced by the case not being tried in open Court, 

Cr. R. App. against an order of the Wes- 
tern Sub-Divisional Magistrate, Rangoon, 
dated January 2, 1936. 

Mr, N. K. Christopher, for the Applicant. 

Mr. Oscar de Glanville, for the Opposite 
Party. 

Order.—I adjourned this case fora re- 
port on the allegation of the applicant, who 
was the complainant in the original trial, 
that the trying Magistrate had heard the 
Case in camera under the orders of the 
District Magistrate. [t now appears that 
the Magistrate conducted the trial in 
camera 1n the: exercise of his own discre- 
tion, as he was entitled to do By the pro- 
viso to s. 352, Criminal Procedure. Code, 
and-no objection to this course was made 
at the time by the applicant. Therefore 
the proceedings of the’ Magistrate cannot 
be upset on this ground unless the applicant 
can show: that he was in fact prejudiced 
by the case being tried not in open Court, 
Now the complaint which the applicant laid 
against the respondent charged the res- 
pondent with the offences of original mis- 
approprition, which is defined in s. 403, 
Indian Penal Code, and cheating, which is 
defined in s. 415. The complaint is extreme- 
ly verbose, but the allegations made were 
that the applicant paid two sums of 
Rs. 1,200 and Rs. 650, respectively, tothe 
respondent (which moneys were to be used for 
the purpose of bribing certain Councillors 
and Ofncials of the Rangoon. Corporation). 
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on the undertaking of the respondent to 
obtain forthe applicant a certain post in 
the Corporation. This complaint certainly 
does not make out a case of criminal mis- 
appropriation, for in order to constitute 
this offence the property must have come 
into the possession of the accused innocently 
in the first instance. The essence of the 
offence of cheating is the original deceit 
whereby the delivery of property is dis- 
honestly induced, and yet there is no allega- 
tion in the complaint that the respondent, 
at the time when he received the money, 
did not intend to use it for the purpose 
of bribing officers and Councillcrs of the 
Corporation or that he did not use his best 
endeavours to do so and to obtain this par- 
ticular post for the applicant; nor has the 
applicant made any such allegation in his 
evidence. 

On the contrary, in his complaint and in 
his evidence the applicant has stated that 
the respondent informed him that he (the 
respondent) had used the greater part of 
the money in the payment of bribes, and 
that he (the applicant) was actually called 
for an interview in connection with this 
post. Hence, on the facts alleged in the 
complaint it cannot be held that the respon- 
dent in obtaining this money practised any 
deceit on the applicant, and therefore no 
offence of cheating was made out. The only 
offence made out by the complaint was an 
offence under s. 120-B; Indian Penal Code, 
and if any such offence was committed, the 
applicant was equally guilty with the res- 
pondent of this offence. 

I do not propose to deal in detail with 
the facts alleged by the applicant in his 
evidence. The only witness who was called 


to support his story of the payment of ° 


Rs. 1,200 to the respondent was his own 
sister, and I agree with the trying Magis- 
trate that she showed herself to be an en- 
tirely anreliable witness. There is no cor- 
roboration of the applicant's story of the 
latter payment of Rs, 650, beyond the state- 
ments of the applicant's sister and his re- 
lative Taylor that they were present when 
the respondent made demand of a further 
sum, but their evidence on this point is dis- 
counted by the failure of the applicant to 
eall an independent person, named Tun 
Maung, who is alleged to have been present. 
The applicant failed to establish that these 
moneys were ever paid to the respondent, 
and therefore the respondent was rightly 
discharged. This application is dismissed. 
Ne Application dismissed, 
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OUDH CHIEF COURT | 

Second Civil Appeals Nos. 260 and 265 | 

of 1934 
September 28, 1936 
Srivastava, A.C. J. AND ZIA- UL-HASAN, J. , 
Khan Bahadur MOHAMMAD ABDUR 

RAHMAN KHAN— DEFENDANT —APPRLLANT 
Versus | 

MOHAMMAD IBADUL GHANI KHAN— 

DEFENDANT AND ANOTAER — PLAINTIFFS 
— RESPONDENTS 

Muhammadan Law~—Minor—Acts of guardian, when 
binding on minor. 

Under the Muhammadan Law, the acts of a guar- 
dian will bind the ward only when urgent necessity 
or clear benefit to the ward are shown. Thottoli 
Kotilan Aliyumma v. Kunhammad (|), followed: 

Held, on facts that there was no such necessity as 
to bind the ward Ly the acts of the guardian, 

S. ©. A. against an order of the District 
Judge, Sitapur, dated May 15, 1934. 

Messrs. M. Wasim, Moaezam Ali and Alt 
Hasan, for the Appellant. 

Messrs. Hyder Husain and Rauf Ahmad, 
for the Respondent No.1. 

Ra Radha Krishna, for the Respondent 

O. he 


Judgment.—These appeals arise out of 
a suit brought by Jwala Prasad (appellant 
in Appeal No. 265) for recovery of money on 
a promissory note executed in his favour by 
Khan Bahadur Muhammad Abdul Rahman 
Khan (appellant in Appeal Nc. 260) on 
July 1, 1928, for a sum of Rs. 4,000. Khan 
Bahadur Abdul Rahman was the certifi- 
cated guardian of his minor nephews Ibadul 
Ghani Khan, respondent No. 1 in both the 
appeals, and the latter's younger brother 
Ubaidul Ghani Khan, who is no party to 
these appeals, and he purported to execute. 
the promissory note in question not only on. 
his own behalf but also as guardian of his 
minor nephews. The plaintiff brought his 
suit not only against Abdul Rahman Khan 
but also against respondent No. 1 and his. 
brother, who completed twenty-one years of 
their ages on July 17, 1930, and April 2,. 
1932, respectively. ; 

On July 24, 1930, a mortgage-deed for 
Rs. 20,000 (Ex. 7) was executed by Abdul 
Rahman Khan and Ibadul Ghani Khan in 
favour of a certain lady and out of the 
consideration for that deed a sum of 
Rs. 1,000 was left with the mortgagee for 
payment to the present plaintiff-appellant 
about the promissory note in suit. 

The trial Court, the learned Additional 
Civil Judge of Kheri; decreed the suit 
against Abdul Rahman defendant No. 1 
and Abdul Ghani Khan defendant No. 2 
only holding that though it had not been 
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proved that the promissory note was execut- 
ed by defendant No. 1 for any necessity of 
the minors or that the minors were benefited 
thereby yet as defendant No. 2 had ratified 
the promissory note by Ex. 7, he was 
also liable. An appeal was filed by defen- 
dant No. 2 in ihe Court of the District Judge 
who allowed the appeal on the ground that 
in his opinion the recitals in the mortgage- 
deed (Ex. 7) did not constitute a valid 
ratification under the law. 

Both the plaintiff and defendant No. 1 
have brought appeals against the learned 
District Judge's ‘decree and both want to 
make the defendant No. 2 liable. 

Under the Muhammadan Law, the acts of 
a guardian will bind the ward only when 
urgent necessity or clear benefit to the ward 
are shown (vide Thottoli Kotilan Aliyumma 
v. Kunhammed, I. L. R. 34 Mad. 527 (1), 
and Trevelyan on Minors, 6th Edition, 
p. 140) and we agree with the finding of 
the learned trial Judge that there was no 
necessity of or benefit to the minors in the 
present case. It was urged that the bulk 
of the money raised by the promissory note 
in question was applied to payment of land 
revenue for the property owned jointly by 
defendant Ne. 1 and his minor nephews 
but when it has been found by the learned 
trial Judge thatin the year in which the 
promissory note in suit was executed the 
income of the joint estate, a moiety of 
which was owned by the minors, was 
Rs. 96,5]3-18-7 and when there is no evi- 
dence whatever to show that any extra- 
ordinary expenses were incurred in that 
year on behalf of the minors, we cannot 
hold that land revenue could not be paid 
out of the income of the estate. 

On the question of ratification also we 
agree with the view taken by the learned 
trial Judge. The learned District Judge 
seems to think that because the mortgage- 
deed (Ex. 7) by which the debt in suit was 
ratified by defendant No. 2 was executed 
only a week after defendant No. 2 came of 
age, it must be presumed that the mort- 
gage-deed was executed by him owing to 
the undue influence of defendant No. 1, his 
ex-guardian. We do not think, however, 
that in the absence of any evidence on 
behalf of defendant No. 2 any such pre- 
sumption can justifiably be made. The 
Jearned District Judge relied on s. 16 of the 
Indian Contract Act, and s. 111 of the Indian 
Evidence Act but both of them are inappli- 
cable to the present case as they both relate 


mo} 34 M 527; 8 Ind, Cas, 1093; 20M L T 946; 9M L 
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to transactions entered into by persons 
between whom there is fiduciary relation- 
ship. Inthe present case the transaction 
in question was not between defendant 
No. 1 and defendant No. 2 but between the 
plaintiff and defendant No. 2. Of course 
a person can exercise undue influence on 
behalf of and for the benefit of another but 
in the present case there is no reason to 
suppose that defendant No. 1 exercised any - 
undue influence over defendant No. 2 for 
the benefit of the mortgagee in whose 
favour Ex. 7 was executed. The learned 
Counsel for defendant No. 2 also relied on 
s. 193 of ihe Indian Contract Act which 
says: “No valid ratification can be made by 
a person whose knowledge of the facts of 
the case is materially defective,” but there 
is nothing on the record on which it can 
be said that the defendant No. 25 know- 
ledge of the facts was defective. On the 
other hand, at the time of the execution of 
the mortgage-deed he was over twenty-one 
years of age and presumably knew what he 
was about. 

We, therefore, allow both the appeals 
with cosis and modify the decree of the 
learned District Judge by restoring the 
decree of the learned Civil Judge. 

D. Appeals allowed. 


Daonst tiii 


SIND JUDICIAL COMMIS- 
SIONER'S COURT 
Judicial Miscellaneous No. 350 of 1935- 
June 1, 1936 
Rurcmann, A. J. O. 
DES RAM—APPLICANT 


VETSUS 
SECRETARY or STATE—OPPONENT. 

Arbitration Act AX of 1899), s. 8—Mere agreement 
between two persons to be concluded by decision of a 
third—Whether by itself constitutes him an arbitra- 
tor—Technical expert in service of one party clothed 
with authority to settle disputes merely by use of his 
skill—Such expert, if an arbitrator, 

A mere agreement between two persons to be con- 
cluded by the decision of a third does not by itself 
constitute such third person an arbitrator. To give 
him that character, it should be intended that such 
third person should determine the disputes in a 
quasi-judicial manner. What ig the intention of the 
parties in any particular case must necessarily 
depend upon the true construction of the agreement 
between them. Where an architect or other techni- 
cal expert in the service of one of the parties to a 
contract is clothed with authority to settle disputes 
between the parties which he is required to decide 
merely by the exercise of his own skill and judg- 
ment, such architect or expertis not an arbitrator, 
Hormusji & Daruwalla v, District Local Board, 
Karachi (and In re Dawdy (2), relied on. 

Mr. Dipchand Chandumal, for the Appli- 


cant +» x 
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Mr. Partabrai D. Punwani, 
Crown. 

Judgment—This is an application 
under s. 8, Arbitration Act. It is 
common ground thatthe applicant made 
several contracts with the opponent 
for carrying out certain works on certain 
printed terms; one of which reads as fol- 
lows :— 
| “Clause 25. Except where otherwise specified in 
the contract, the decision of the Superintending 
Engineer of the Division for the time being shall 
be final, conclusive and binding on all parties to 
the contract upon all questions relating to the mean- 
ing of the Specifications, designs, drawings and 
Instructions hereinbefore mentioned ‘and as to the 
quality of workmanship or materials used on the 
work or as to any other question, claim, right, matter 
of thing, whatsoever in any way arising out of, or 
relating to, the contract, designs, drawings,. sepecific- 
ations, estimates, instructions, orders. or these con- 


for the 


ditions, or otherwise concerning the works, or the - 


execution or failure to execute the same, whether 
arising duing the progress of the work, or after the 
completion or abandoment thereof, or the contract by 
the contractor, shall be final, conclusive and binding 
on the contractor." 


The applicant contends that the above 
clause is a submission clause within the 
meaning of s. 4, Arbitration Act, that the 
Superintending Engineer of the Division 
where the works were carried on has 
declined to act as an arbitrator although 
called upon to do so, that the opponent has 
likewise declined to concur in the appoint- 
ment of another arbitrator in his place, and 
that, therefore, he is entitled to relief under 
e. 8 of the Act. It appears that after the 
completion of the work, the applicant pre- 
ferred certain claims before the Super- 
intending Engineer and a lot of correspon- 
dence ensued. It will be sufficient to 
refer to some of the correspondence which 
pertains to the present inquiry. Exhibit 5/22 
is a letter sent by the Superintending Engi- 
neer dated February 26, 1934, in which he 
has said: i 


<... “The claims will receive consideration from 
the undersigned after he has all the required in- 
formation collected." 


In Ex. 5/25, dated March 12, 1934, he 
has said that the applicant will be inform- 
ed in due course when he should come to 
see the undersigned. Exhibit 5-27 is a 
telegram, dated April 7, 1934, to the effect 
that the claim was still under examination. 
On May 19, 1934, the applicant sent a 
letter Ex, 5-30 to the Superintending En- 
gineer in which he complained of the delay 
in the settlement of his claim and after 
reference to certain clauses in the contract 
form used by the United Provinces Govern- 
ment, the applicant’s Advocate has written 
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as follows :— 

.... “I am instructed to state that all this delay 
in settlemnt has been most unbearable tomy client 
and its consequences are proving ruinous to him. 
I further beg to state that since your Department 
has failed to give a decision within the last 9 
months it has become impossible for my client to 
wait a single day longer for this decision, and I 
am further instructed to state that there are now 
only two courses open for settlement, viz. (1) by 
arbitration or (2) by Gourt litigation. ... I, there- 
fore, make this definite offer on behalf of my client 
that my client is prepared to accept settlement by 
arbitration, a practice almost universally being 
adopted by all Government Departments for settle- 


‘ment of disputes, and as such, I am instructed to 


give names of the following gentlemen out of which 
you are at liberty to select any one of them, to act 
as the sole arbitrator.” 

The names proposed in the letter were 
of persons other than the Superintending 
Engineer in charge of the works. On 
May 29, 1934, the Superintending Engineer 
sent a reply Ex. 5-32 which js as follows :— 
... “ There ig no clause in the tender forms sanc- 
tioned by the Bombay Government regarding arbitra- 
tion but it is stated therein that the decision of 
the Superintending Engineer is final. I am not 
agreeable to accept the suggestion made by you for 
arbitration in view of the fact that none of the 
claims made by Mr. Des Raj is admitted... . Oertain 
check for the final bills has been found necessary 
and is being pushed forward as quickly as poesible 
and payment of admitted dues will be made as soon 
as this is completed.” 


The applicant was not satisfied with this 
reply. He made an appeal to the Chief 
Engineer and Secretary to Government, 
P. W. D., reiterating bis claim to have 
arbitration of an outsider. In the mean- 
time the Superintending Engineer gave his 
decision in pursuance of cl. 25 referred 
to above, disallowing all the claims of the 
applicant, and the Deputy Secretary to 
Government of Bombay sent a reply 
Ex. 5/35 dated October 22, 1934, which 


reads : 

“The request for referring the matters in dispute 
to the arbitration of persons named by Mr. Des 
Raj cannot be granted and that the decision of the 
Superintending Engineer as regards the various 
matters raised by Mr. Des Raj is final and conclusive 
and binding on him.” 


On this reply being received the ap- 
plicant moved the Bombay High Court for 
appointment of an arbitrator. But that 
Court rejected the application on the ground 
that it had no jurisdiction to decide the 
disputes, as the contract had been made 
in Sind and no part of the cause of action 
had arisen within the jurisdiction of the 
Bombay High Court. In view of this deci- 
sion the applicant has come before this 
Court. Now from the correspondence 
referred to above, it is abundantly clear 
that the applicant did not call upon..the 
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Superintending Engineer to adjudicate 
upon the claims in dispute as an arbitrator, 
or consider cl. 25 reférred to above as 
an arbitration clause; and that when he 
probably knew that the decision of the 
Superintending Engineer was likely to be 
adverse to him he asked for arbitration not 
on the strength of cl. 25 but on the 
streng.h ofthe U. P. contract form and 
for appointment of a stranger as an arbit- 
rator and not for the appointment of the 
officer referred to in cl. 25. It is also clear 
that when he was informed that his request 
could not be complied with and that the 
officer concerned had decided tte claims 
against him, he rushed to Court. At no 
time the applicant appears to have followed 
the procedure contemplated by s. 8, Arbitra- 
tion Act. That being so, his application 
fails in limine. The learned Advocate has 
also not been able to satisfy me that cl. 25 
of the contract provides for a submission 
to arbitration within the meaning of the 
Act or that it was within the contemplation 
of the parties ihat any person other than 
the Superintending Engineer should be 
appointed to settle the disputes. 

It is well settled that a mere agreement 
between two persons to be concluded by 
the decision of a third dces not by itself 
constitute such third person an arbitrator. 
To give him that character it should .be 
intended that such third person’ should 
determine the disputes in a quasi-judicial 
manner: Hormusji £ Daruwalla v. District 
Local Board, Karachi (1), at p. 227%. 
What is the intention of the parties in any 
particular case must necessarily depend 
upon the true construction of the agree- 
ment between them. In a series of cases 
it has been held that where an architect 
or other technical expert in the service of 
one of the parties toa contract is clothed 
with authority to settle disputes between 
the parties which he is required to decide 
merely by the exercise of his own skill 
and judgment, such architect or expert is 
not an arbitrator. The Superintending 
Engineer was the officer representing the 
Secretary of State in the contracts, which 
were signed by him on behalf of the 
Secretary of State. He was competent to 
decide the disputes ‘by the use of his eyes, 
his knowledge and his skill,” to use the 
words of Lord Esher, M. R., in In Re 
“Dawdy (2), and there is nothing either in 


(1) 285 L R 223; A L R 1934 Sind 200; 153 ‘ 
Cas 911;7 R S146. ag 
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cl. 25, orin the rest of the contract form, 
to suggest that the Superintending En- 
gineer was required to give his decision in 
a quasi-judicial manner. Not only that, 
but it is abundantly clear from the corres- 
pondence carried on by the applicant that 
upto the time of making an application 1n 
the High Court of Bombay under s. 8, 
Arbitration Act, he himself did not interpret 
el. 25 as a clause providing for sabmission 
of disputes to the arbitration of the Superin- 
tending Engineer. o, 

And lastly whatever might be said in 
favour of the view thatcl. 25 was intend- , 
ed to vest the Superintending Engineer 
with powers ofan arbitrator, there is no 
scope for the contention that it was m- 
tended: to substitute another person as 
arbitrator in the place of the Superintend- 
ing Engineer in the event of his refusing 
or failing to act. For all these reasons this 
application fails and is dismissed with 
costs. 

N, Application dismissed. 





PATNA HIGH COURT 
Criminal Revision Petition No. 289 of 1936 
July 2, 1936 
Mowammap Noor, J. 
RAMDHANI MAHTON—PETITIONER 
VETSUS 
tT MPEROR—Opposite PARTY 

Penal Code (Act XLV of 1860), ss. 426, 352—Accus- 
ed charged under s. 426 only and convicted under it 
—Conviction, whether can be altered into one under 
s. 352,in appeal—Criminal trial. 

The accusedfwas summoned to answer a charge under 
g. 426, Penal Code only, and was convicted and sen- 
tenced under that section by the trial Magistrate. 
There was nothing toshow that he was ever inform- 
ed by the Magistrate that he had to defend himself 
against the offence of assault aswell: |. 

Held, that the alteration of the conviction into one 
under s. 352, in appeal, could not be maintained. 

Cr. Rev. P. from an order of the Deputy 
Magistrate, Gaya, dated April 29, 1936. 


Mr. Hareshwar Prasad Sinha, for the 
Petitioner. l 

Qazi Nazrul Hasan, for the Opposite 
Party. , 

Order.—The petitioner was convicted 
by the Honorary Magistrate of Jehanabad 
under s. 426, Penal Code, and sentenced to 
pay a fine of Rs. 10. On appeal the sens 
tence has been maintained but the convic- 
tion has heen altered into one under s. 352, 
Penal Code, as the learned Magistrate in 
the Court of Appeal below held that the 
conviction under s. 426,. Penal _ Code, was 
not maintainable. The prosecution case was 
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that the petitioner had closed an old drain 
of tke complainant, and when the latter 
came to open it armed with an order of the 
Khas Mahal authorities, the petitioner did 
not allow him to do so and chased him. 

The petitioner was summoned to answer 
a charge under s. 426 only and was, as 
stated above, convicted and sentenced 
under that section by the trial Magistrate. 
There is nothing to show that the petitioner 
was ever informed by the learned Honorary 
Magistrate that he had to defend himself 
against the offence of assault as well. 
The conclusion, therefore, which has been 
arrived at by the learned Magistrate in 
appeal cannot be maintained. IJ express no 
opinion about the rights of the parties in 
connection with the drain. I hope the mat- 
ter will be settled without any further li- 
tigation. The result is that the conviction 
and sentence are set aside and the fine, 
if paid, will be refunded. 

D. Conviction set aside. 


en Cilia mamang 


LAHORE HIGH COURT 
Civil Miscellaneous No. 96 of 1936 
; April 8, 1936 
ADDISON AND ABDUL RASHID, Jd. 
EMPEROR——-APPELLANT 
versus 
Mr. O, AN ÅDVOCATE—RESPONDENT. 
Legal Practitioners Act (XVIII of 1879), s. 13— 


Advocate misappropriating clients money—Miscon- - 


duct—Punishment. , 

Held, where an Advocate of 19 years’ standing 
Misappropriates the money that had been entrusted 
to him by a client in the discharge of bis professional 
duties, it is essential for the protection of the liti- 
gant public, and also in the interest of the legal pro- 
fession, that serious notice should be taken of the 
conduct of the Advocate who thus abuses the con- 
fidence reposed in him by his client ; 

Held, further the question of punishment, ina 
case of this type, deserves serious consideration. 
An order of dismissal would be too severe a punish- 
ment in this case, while a mere censure or fine would 
be inadequate in view of the serious nature of' the 
Offence committed, 

[The Advocate was suspended from practice for 
a period of eighteen months.) 

Mr. Ram Lal, for the Crown. 

Mr. J. W. Fairlie, andthe Advocate in 
person, for the Respondent. 

_ Order.—On February 14, 1936, notice was 
issued to Mr. O. Burrister-at-Law,. an 
Advccate cf this Court to show cause why 
he should not be struck off the rolls, 
suspended or otherwise dealt with under 
s. 13, Legal Practitioners Act, and cl. 8, 
Letters Patent, on the ground that he 
had been convicted of an offence of 
Criminal breach of trust and had been 
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sentenced to six months’ rigorcus impri- 
sonment on September 30,1935. It appears 
that the Rev. Mr. Revnell of Ambala 
Cantonment had a dispute with Mr. Mubai 
with respect to thesale ofa bungalow. 
As. Mr. Mubai had served a notice on 
him to refund the earnest money bya 
certain date, the Rev. Mr. Revnell wanted 
to engage a Counsel to settle his dispute 
with Mr. Mubai. He wrote a letter io 
the Rev. Mr. Kerr asking him to eng- 
age a Counsel to defend him in case. 
A suit was instituted by Mr. Mubai. 
The Kev. Mr. Kerr engaged Mr. O. 
Mr. O wrote to the Rey. Mr. Revnell to 
send him a cheque for Rs. 293 in favour 
of Mr. Mubai so that the whole dispute 
might be settled out of Court. He sent 
the required cheque and Mr. O. instead of 
paying the money to Mr. Mubai cashed the 
cheque and misappropriated the money. He 
thus commitied criminal breach of trust 
in respect of money entrusted to him by 
his client for the settlement of a dispute 
with Mr. Mubai.- As mentioned above, 
Mr. O. was sentenced to six months’ 
rigorous imprisonment in respect of the 
offence committed by him and he has served 
his sentence. 

The learned Counsel for Mr. O. admitted 
that the conduct of his client was highly 
reprehensible. He, however, urged that ag 
soon as areport was made to the Police, 
the Rev. Mr. Revnell was offered the sum 
of Rs. 293 by some friends of Mr. O, but 
he refused toreceive the money as the 
case was being investigated by the Police. 
It also contended that Mr. O. meant to file 
an appeal challenging his conviction but 
that he was prevented from having re- 
course tothe Appellate Court as he had 
no money and afriend of his who pro- 
mised tolodge an appeal failed to do so 
until the limitation had expired. These 
facts were brought to the notice of the 
Court with a prayer that Mr. O. should be 
Jeniently dealt with. Mr. O is 57 years of 
age. He has been practising as an Ad- 
vocate forthe last 19 years and during 
this period his professional conduct has not 
been open toany objection. On the other 
hand it must be remembered that he has 
been guilty of a very grave offence. He 
misappropriated themoney that had been 
entrusted to him by a client in the dis- 
charge of his professional duties. It is es- 
sential forthe protection of the litigant 
public, and also in the interest of the legal 
profession, that serious notice should be 
taken of the conduct of an Advocate who 
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abuses the confidence reposed in him by 
his client. 

The question of punishment, in a case 
of this type, deserves serious consideration. 
An order of dismissal would be too severe 
a punishment in this case, while a mere 
censure or fine would be inadequate in 
view of the serious nature of the offence 
committed by Mr. O. In Emperor v. Brahma- 
nanda (1), a Pleader who had committed 
eriminal breach of trust in respect of a 
sum of Rs. 66 was suspended for a period 
of six months. In the case reportod as In 
the matter of, Girja Bhushan Sirkar (2), a 
Pleader had committed criminal breach of 
trust in respect of two sums of Rs. 1,002 
and Rs. 1,850, respectively. He was sus- 
pended from practice for a period of one 
year. In the case reported as In the mat- 
ter of Veeraraghava Chari (3), the Pleader 
concerned was suspended for a period of 
14 years. He had previously been sus- 
pended for a period of six months and 
on both occasions he had been guilty of 
criminal breach of trust. In the present 
case we are of the opinion that “Mr. O 
should be suspended from practice fora 
period of eighteen months, and we order 
accordingly. 

D, Order accordingly. 


(1) A IR 1925 Cal. 238; 81 Ind. Cas. 949; 25 Or. L 


J 11925. 

(2) A I R1929 Cal. 771; (1929) Cr. Cas. 515; 123 
Ind. Cas. 243; 383C W N 829; 57 O 337; Ind. Rul 
1930) Cal. 275. 
: 3) ATR 1930 Mad. 927; (1930) Cr. Cas. 1176; 129 
Ind. Cas. 233; 32 Or. LJ 266; 32 L W 435; Ind. Rul. 
(1931) Mad. 233 (F. B.). 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Criminal Reference No. 116 of 1936 
May 20, 1936 
MIDDLETON, J.C. 
EMPEROR— PROSECUTOR 
VETSUS 
ARAB GUL—AcCCUSED 

Criminal Procedure Code (Act V of 1898), s. 89— 
Absconder—Attachment of property—Absconder 
acquitted—Property, when can be released— Condi- 
tions of applicability of s. 89. 

Section 89, Criminal Procedure Code, lays down 
that .before release the person suspected of abscond- 
ing must prove that he did not abscond and that he 
did not have notice of proclamation. Before becom- 
ing entitled to the release of attached property, he 
‘should prove these two facts. Where these condi- 
tions are not satisfied, the lend concerned will re- 
main the property of the Government, Sy 

Case reported by the District Magistrate, 


Kohat. 
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Mr. Hamidulla Khan, the Public Prese- 
cutor, for the Crown. 

Order—Arab Gul was suspected of 
having murdered his daughter-in-law upon 
February 3, 1930, and he absconded to 
tribal territory thereafter. Proceedings 
were taken under ss. 87 and 88, Criminal 
Procedure Code. It was found that Arab 
Gul's father was alive and that Arab Gul 
had no property capable of attachment. 
Sometime in 1934 the father died and his 
land was mutated by inheritance in the 
name of his three sons, one-third being 
entered in the name of ArabGul. On June 
9, 1934, an order was passed attaching the 
land which had descended to Arab Gul and 
ib was later entered as Government proper- 
ty by mutation. Subseqnently on April 
23, 1935, Arab Gul surrendered himself. He 
has since been placed upon trial and acquit- 
ted. He, thereafter, applied for the release 
of his land, The case was reported by the 
Deputy Commissioner to the Revenue and 
Divisional Commissioner, who rightly 
held that the decision did not rest with 
the Revenue Authorities, but that action 


‘should be taken by a Magistrate under 


s. 89, Criminal Procedure Code. The 
District Magistrate then referred the case 
to a Local Magistrate for report. The Local 
Magistrate, however, by order, dated 
October 1, 1935, came to the conclusion that 
the land should be released and announced 
his order to that effect. The District Magis- 


` trate bas now reported the case upon the 


revision side praying that the order of 
release be set aside as being based on 
wrong premises. 

The points given in the order whichis 
the subject of this reference are as 
follows :— 

1. Arab Gul had absconded and had sub- 
sequently admitted that he had absconded 
because of fear of arrest. 2 Arab Gul’s 
father was alive upto May 1934 and hence 
there was no land which could be attached. 
3. There was no proof that notice of 
attachment had been served on Arab Gul, 
or that the attachment had become. known 
to him. 4. The accused had surrendered 
himself voluntarily. < 

The second point results from a confu- 
sion of facts. The attachment was not 
made until after the death of the father and 
therefore there was land which could be 
attached. 

The third point overlooks the burden of 
proof thrown upon the respondent by 
s. 39, Criminal Procedure Code; it also 
overlooks the wording of that section which 
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lays down that before release the person 
suspected of absconding must prove two 
things :— 

(a) That he did not abscond, and (b) 
that he did not have notice of procla- 
mation. 

In the present case as Arab Gul admit- 
ted that he had absconded, the second 
condition did not come into operation. 
Before becoming entitled to the release of 
theland, he should have proved two facts. 
He definitely admitted that the first fact 
did not exist and he did not prove the 
second fact, though the learned Magislrate 
held that it was proved in his favour by 
conjecture The fourth point is irrelevant. 

The conditions for release of the land 
given in s. 89, Criminal Procedure Code 
not having been satisfied, I must set aside 
the order dated October 1, 1935, in revision 
and direct that the land concerned remain 
property of the Government. 

N. Order set aside. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 203 of 1936 
VARMA, J. 
GUDAR SAO—PETITIONER 
versus 


EMPEROR—OpposITe Party 

Penal Code (Act XLV of 1860), s. 243—Held on 
facts that the accused's possession of counterfeit coins 
wos fraudulent or with intent that fraud may be 
committed had not been proved and that he could not 
be charged under s. 243, 

In the course of a search of the house of the accus- 
ed in connection with an offence under ss. 457 and 
380 of the Penal Code, counterfeit coins were re- 
covered from a cloth bundle kept inside a black 
wooden box underlock and key. The coins were 
examined and were found that they were counter- 
feits, and infact there was no denial as to this. 
The defence was that the coins at one time belong- 
ed to ths Sestate and were sold asa part of the 
estate's property. The purchase was ostensibly made 
by one M but the accused had ahalf-share in it, with 
the result that the counterfeit coins fell in his share. 
After the purchase if was notshown that any attempt 
had been made by the petitioner to pass on the coins 
to other persons as genuine: 

-Held, that the important element of the offence 
that the accused was in possession of coun-~ 
terfeit coins “fraudulently, or with intent that 
fraud may be committed, had not been proved and, 
therefore, the charge under s. 243 had not been 
proved against him. Emperor v. Sangaram (1), dis- 
tinguished. 


Or. Rev. P. from an order of the Addi- 
tional Sessions Judge, Gaya, dated March 
25, 1936. 

Messrs. W. H. Akbari and Anand Prasad, 
for the Petitioner. 
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The Assistant Government Advocate, for 
the Crown. 

Order.—The petitioner has been con- 
victed under s. 243, Indian Penal Code, 
and sentenced toone year’s rigorous im- 
prisonment. The charge against him runs 
as follows :— 

“That you on or about April 10, 1935, at Maulaganj 
P. S. Kotwali, District Gaya, fraudulently or with 
intent that fraud might be committed were in 
possession of 13 Rupees, 3 eight-anna bits, 2 four-anna 
bits, 12 one-anna bits, all counterfeits ofthe King's 
coin knowing atthe timewhen you became posses- 
sed of the said coins that they were counterfeits 
and thereby committed an offence punishable under 
s. 243, Indian Penal Code.” 

The case for the prosecution is that in 
the course of a search of the house of the 
Petitioner in connection with an offence 
under ss. 457 and 380 of the Code, the 
coins in question were recovered from a 
cloth bundle kept inside a black wooden 
box under lock and key in the south-eastern 
corner of an east-facing room on the second 
storey ofthe house of the petitioner on 
April 10, 1935, when they were entered in 
the search-list which is Ex. lin this case. 
An information was lodged by the Sub- 
Inspector who had recovered the coins, 
whereupon an investigaticn was started 
andthe petitioner was sent up for trial. 
The coins were examined by a poddar (P. 
W. No. 8) who found that they were coun- 
terfeits, and in fact, there isno denial as to 
this. The defence was that the coins at 
one time belonged to the Sijuar estate and 
in the year 1932 were sold as a part of 
the estate's property. The purchase was 
ostensibly made by one Motilal but the 
petitioner had a half-share init with the 
result that the counterfeit coins fell in his 
share. The petitioner is a goldsmith by 
caste. 

The Courts below have found that these 
coins were purchased by the petitioner at 
an aucticn sale as evidenced by Ex. A; 
but they were of opinion that the fact that 
the purchase was madein the year 1932, 
that at the time of the purchase they were 
known to be counterfeits, and that they had 
not been used for the purposes of moulds 
by the petitioner indicated that they were 
being kept with a fraudulent intent. The 
learned Additional Sessions Judge has re- 
lied on Emperor v. Sangaram 143 Ind. Cas. 
152 (1), and has held that the ingredients 
necessary to prove the offence under s. 243 
have been established against the peti- 
tioner. Lam of opinions that on the facts 

(1) 143 Ind. Cas. 152; A I R 1933 Oudh 85; (1933) 
Or. Cas. 113; 34 Or. LJ 545; 9 O W N 1198; Ind, Rul. 
1933) Oudh 167, 
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found the important element of the offence 
that the petitioner was in possession of 
counterfeit coins ‘fraudulently, or with 
intent that fraud may be committed” has 
not been proved in this case. That this 
was nctthe only property purchased at the 
auction sale is clear from the evidence. Out 
of the lot purchased these coins turned out 
to be bad coins. The purchase was made 
openly and there was no attempt at con- 
cealment. After the purchase it is not 
shown that any attempt has been made by 
the petitioner to pass on the coins to other 
persons as genuine. 

The fact that the coins were kept in a box 
and secured in a piece of chint cloth would 
show thatthe petitioner wanted that they 
should not be inadvertently mixed up with 
good coins; andthe fact that the box was 
locked up does not also go very far against 
the petitioner, because once having receiv- 
ed ihe coins he had to keep them in his 
house,.and as coins are usually kept in 
locked up boxes there was nothing unusual 
in these coins having been found to have 
been kept similarly. The distinguishing 
feature of this case from the case relied 
upon by the learned Additional Sessions 
Judge is that here the purchase wes made 
openly and there was no attempt to con- 
ceal the possession of the coins, while in 
the other case some of the coins were found 
in a box which was concealed inside. a 
heap of bhusa evidently with the object of 
concealment. Under these circumstances, 
Iam of opinion that onthe facts found it 
cannot be held thatthe petitioner was in 
possession of the coins fraudulently, or 
with intent that fraud may be committed 
and, therefore, ihe charge under s. 243 has 
not been proved against him. The Rule is, 
therefore, made ahsolute. The petitioner 
will be acquitted and discharged from bail 
forthwith. 

D. Rule made absolute. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 46 of 1934 
March 26, 1936 
BEAUMONT, C. J. AND DIVATIA, J. 
HARILAL CHHOTALAL SHAH 
AND ANOTHER—PLATNTIFFS—APPELLANTS 
f versus 
CHATURBHAL PUNJABHAT anp 
oTHERS— DEFENDANTS — RESPONDENTS 
Bombay Bhagdari and Narwadari Act (V of 1862), 
s.1—Unrecognized sub-divisions of bhag — Attach- 
ment and sale—Legality—Receiver, if can be appoint- 
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ed—Receiver of possible future income-~Whether can 
be appointed in execution. 

Under s. 1, Bombay Bhagdari and Narwadari Act, 
where the lands are unrecognized sub-divisions of 
a bhag, they are not attachable, and cannot be sold 
in execution. The appointment of a Receiver of the 
land to collect rents and profits is also prohibited by 
the Act, as a Receiver of possible future income of 
property cannot be appointed because such income 
is not by itself definite property of the judgment- 
debtor at the time of the Receiver’s appointment. 

[Case-law referred to.] | 

F.C. A. from the decision of the First 
Class Sub-Judge, Nadiad, in Special Dark- 
hast No. 3 of 1933. 


Messrs. R. H. Pandya, R. M. Mankodt 
and G. S. Dholakia, for the Appellants. 
Mr. U. L. Shah, for the Respondents. 

Beaumont, C. J—This is an appeal 
against . an order in Darkhast proceedings 
made by the First Class Subordinate 
Judge of Nadiad. The plaintiffs obtained 
a judgment against the respondents or 
their predecessors-in-title for the sum of 
Rs. 11,000 odd. They obtained that judg- 
ment on September 23, 1930. In 1933 
they filed the present Darkhast asking for 
sale of certain immovable property of the 
debtors, and an interim Receiver until sale. 
At the hearing they asked for the appoint- 
ment of a Receiver by way of execution 
as an alternative to an order for sale. The 
learned Judge held that certain of the 
lands sought to be attached were recogniz- 
ed sub-divisions of a bhag, and therefore 
were not attachable under the Bhagdari and 
Narwadari Act (Bom. V of 1862), and 
he held that in respect of land which 
was not attachable under the Act, the Court 
could not appoint a Receiver. I agree 
with the learned Judge’s finding that the 
lands in question are unrecognized sub- 
divisions of a bhag, and that point has 
not been, and could not have been, serious- 
ly contested. That being so, the only 
real question is whether the lands can be 
attached in execution either by means of 
a sale or by the appointment of a Receiver. 
Section 1, Bhagdari Act, provides that no 
portion of a bhag or sharein any bhagdari 
or narwadari village other than a recogniz-~ 
ed sub-division of such bhag or share, 
shall þe liable to seizure, sequestration, 
attachment or sale by the process of any 
Civil Court, and noprocess of such Court 
shall be enforced so gs ‘to cause the dis- 
memberment from any such bhag or share 
or recognized sub-division thereof, of any 
homestead, and so forth. 

Section 3 provides thet it shall not be 
lawful to alienate, assign, ‘mortgage or 
otherwise charge or incumber any portion 
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of any bhag or share in any bhagdari or 
narwadari village other than a recognized 
sub-division of such bhag or share. - In 
the face of s.1 of the Act, it is, I think, 
perfectly clear that the property sought to 
be attached cannot be sold in execution, 
but it is argued that the Court can appoint 
a Receiver of the rents and profits of such 
property, and there is a certain attractive- 
ness about the argument, because I am 
disposed to agree with Mr. Pandya that the 
appointment of a Receiver of the rents 
and profits would not come within the mis- 
chief at which the Act was aimed, namely, 
the sub-division or dismemberment of 
bhagdari lands. But we have to deal with 
the very precise language ofs. 1. It seems 
tome that to appoint a Receiver of tke 
land would amount to seizure or attach- 
ment of the land, and that such appoint- 
ment is therefore prohibited by the Act. 
Courts of Equity have always been willing 
to assist a creditor who cannot get paid 
and who is unable to enforce legal execu- 
tion because of some peculiarity in the pro- 
perty sought to be attached. Where a diffi- 
culty of that sort exists, a Court of Equily 
would appoint a Receiver. But Courts 
of Equity have always refused to allow 
their jurisdiction to be invoked in order 
to render property attachable which is nct 
attcchable atlaw : see for example, Holmes 
v. Millage (1), and asto the general prin- 
ciples on which Courts acted in appoint- 
ing Receivers by way of equitable execu- 
tion: see Inre Shephard:  Aikins’y. 
. Shephard (2). But then it is argued’ that 
we might appoint a Receiver of the rents 
and profits of the land as and when they 
come tothe hands of the debtor, and that 
we might direct the debtor to hand over 
such rents and profits to the Receiver. So 
far as the money sought to be attached 
consists of rent payable under a contract 
to the debtor, I apprehend that any such 
moneys could be reached in execution by 
the ordinary method of attachment by 
garnishee proceedings. So far as the 
profits of theland are concerned, if the 
Receiver is himself to take those profits, 
it can be by entering into possession of the 
land, and to empower him to do that, 
would be, as I have said, to disregard the 
words of s. 1. | 

If we appoint a Receiver of the profits 
to be made by the judgment-debtor out of 
the land, then we are really appointing a 

(1) (1893) 1 Q B 551; 62 LJ QB 380; 68 L T 205; 4 
* (2) (1859) 48 Oh DILI FI Oh, 83 
yo Soe Oh, D131; 59LJ Ch, 83; 62 LT 337; 
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Receiver of unearned income which, at 
the moment, has no existence, and the 


Court never appoints a Receiver of pos- 
sible future earnings. In my opinion, there- 
fore, although there is, no doubt, something 
to be said from the point of view of abstract 
justice on behalf of the order for which ths 
appellant asks the language of the Bhag- 
dari Act is too strong for us, and prevents us 
making any such order. 1 think, therefore, 
the judgment of the learned Judge was 
right, and that we cannot make any order 


“On these Darkhast proceedings in respect of 


the lands which form unrecognized sub- 
divisions of a bhag. The appeal therefore 
must be dismissed with costs. Costs to be 
sət off against the moneys due to the decree- 
holder. 

Divatia, J.—I agree. This appeal raises 
a somewhat novel point under the Bhagdari 
and Narwadari Tenures Act. The judg- 
ment-creditor applies fcr execution of the 
decree by the appointment of a Receiver 
for certainlands of the judgment-debtor 
which form part of an unrecognized sub- 
division of a narwa, and as such, are not 
liable to seizure, sequestration, attachment 
or sae by the precess of any Civil Court 
under s. l ofthe Act. As they are not 
liable to seizure or atlachment by the 
process of any Civil Court, it is clear 
that a Receiver cannot be appointed to 
take them in his possession and manage- 
ment because that would amount to their 
seizure or attachment by the Court through 
its officer. But, it is contended, the judg- 
Ment-debtor could be directed to hand 
over whatever income he receivesfrom them 
to a Receiver who would handit over to 
the Court towards the satisfaction of the 
decretal amount. It is well recognized 
that. a Receiver cf possible future income 
cf property cannot be appointed because 
suca income is not by itself definite pro- 
perty of the judgment-debtor at the time 
of the Receiver’s appointment. Moreover, 
it would be infructuous or at any rate incon- 
venient to appoint such Receiver as he 
cannot himself manage the judgment- 
debtor's interest in the lands, and will have 
to find out its real income for himself. The 
difficulty is aggravated in the present 
case by the fact that there are, along with 
the judgment-debtor, co-sharers in the 
joint narwa holding who are not affected 
by the decree. 1 agree therefore that the 
appointment cf a Receiver in execution is 
neither legal nor convenient in the pre- 
sent case, : 

No Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 970 of 1935 
December 4, 1935 
JAI LAL, J. 
JAN MOHAMMAD—Derenpant-— 
APPELLANT 

. Versus 

JIWAN KHAN AND oTHERS—PLAINTIFFS 

AND ANCTARR—DEFENDANTS— RESPONDENTS 

Custom (Punjab)—Abadi—Proprietor of village, if 
can purchase house from non-proprietor—Such pur- 
chaser, if liable tobe ejected except on partition— 
Nature of his proprietary interest. 

One ofthe proprietors is entitled to purchase a 
house inthe village abadi from a non-proprietor and 
cannot be ejected except in partition proceedings 
and then only if it is Found that he is in posses- 
sion of more abadi land than he would be entitled 
to. But in such acase the proprietor is not the 
exclusive proprietor of the site under the house : he 
is only a full proprietor ofthe materials and the 
site is owned bythe entire proprietary body of the 
village but will remain in his possession until he is 
ejected asa resultof the partition of the village 
abadi, Khem Singh v, Mangal Singh (4), follewed. 


S.C. A. fromthe decree of the District 
Judge, Jhelum, dated March 25, 1935, revers- 
ing that of the Sub-Judge, Fourth Class, 
Jhelum, dated November 3, 1833. 

Mr. Amar Nath Chona, for the Appellant. 

Mr. M. A. Ghani, for the Respondent. 

Judgment.—The appellant Jan Mcham- 
mad purchased a house in the village 
abadi from Godar, a non-proprietor. The 
respondents, who are some of the proprie- 
tors of the village, have filed a suit for 
possession of the house on the ground that 
the appellant could not legally or accord- 
ing to the custom purchase the house from 
a non-proprietor, There is no dispute 
that the appellant is a proprietor in the 
village, and also in the abadi which is 
common property of all the proprietors. 
The trial Court dismissed the suit but the 
District Judge on appeal has decreed it. 

In my opinion the view of the learned 
District Judge is incorrect. It is opposed 
to the latest authority of this Court. In 
Amar Singh v. Jat Mal, 94 Ind. Cas, 995 
(1), the principle was enunciated that 
cne of the proprietors in ihe village was 
entitled to appropriate for his own use 
part of the common land which is not 
reserved for special . purposes, and that the 
other proprietors can eject him only in 
partition proceedings if it is found that 
he hastaken possession of more land 
than he would be entitled to. Raja Singh v. 


Daulat Ram, 108 Ind. Cas. 183 (2) and Mota 
(1) 94 Ind. Cas. 995; 27 P L R 565; 8 Lah L J 313; 

A IR1926 Lah. 506. 

@) 108 Ind, Oas. 183; 29 P L R 292; A I R 1928 Lah 


te. 
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v. Pooan, 122 Ind. Cas. 107 (3), which are both 
judgments of Judges in Chambers and 
Khem Singh v. Mangal Singh, 144 Ind. Cas. 
626 (4), which is a Division Bench judg- 
ment of this Court, lay down the rule 
which is fully applicable to the facts of 
the present case. In these three cases it 
has been held that one of the proprie- 
tors is entitled to purchase a house in 
the village abadi from a non-proprietor 
and cannot be ejected except in partition 
proceedings and then only if it is found that 
he is in possession of more abadi land 
than he would be entitled to. 

Following these cases I hold that no de- 
cree could be passed against the appel- 
lant for possession of the house. It is, of 
course, understood that the appellant is 
notthe exclusive proprieter of the site 
under the house: he is only a full pro- 
prietor of the materials and the site is 
owned by the entire proprietary body of 
the village. It shall remain in possession 
of the appellant till he is ejected as a 
result of the partition of the village 
abadi. 

. I accept this appeal and set aside tke 
decree of the District Judge with cosis 
{throughout and restore that of the trial 
Judge. 

N. Appeal allowed. 

(3) 122 Ind. Cas.107; 31 PLR458; AIR 1930 
Lah, 862; Ind, Rul. (1930) Lah. 299, 

(1933) Lah. 533; 34 


(4) 144 Ind. Cas, 626; Ind. Rul. 
P LR 605; AI R 1933 Lah. 963. 





CALCUTTA HIGH COURT 
Letters Patent Appeal No. 12 of 1935 
January 24, 1936 
GUHA AND BARTLEY, Jd. 

GOPESH CHANDRA ADITYA— PLAINTIFF 


—APPELLANT 
TETSUS 
BENODE LAL DAS AND 0THERS— 
RESPONDENTS. 


Assam Municipal Act (I of 1923), ss. 21-A, 10, 14, 
13, 296 (2)—-Election set aside by Civil Court—Un- 
seated candidate accepting appointment under s. 21-A 
—His right of appeal against Court's decree, if lost 
—Hules under s. 296 (2), rr. 13, 14 — Jurisdiction of 
Civil Court toadjudicate on election disputes, whe- 
ther ousted —-R. 13 is mandatory — Eastern Bengal 
and Assam General Ciauses Act (I 0f 1903), s. 14— 
Section, if can be invoked to shorten period fixed 
under r. 13 of rules framed under s. 209 (2), Assam 
Municipal Act—Appeal—Right of-—Nature of. 

Simply because the Local Government under 
s. 21-A, Assam Municipal Act, thought that the decree 
made by the Subordinate Judge setting aside the 
election was a correct decree, and on that footing 
appoints the person unseated as amember of the 


` Municipal Board, and the person accepts the member- 


a) 
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ship, his right of appeal against the decree of the 
Subordinate Judge is not lost. Mr 

So long as the proviso to s. 13, Assam Municipal 
Act is retained inthe statute, the jurisdiction of 
Civil Courts is not ousted although by the rules under 

-s. 296 (2), special tribunals have been set up before 
which election petitions would lie, Ni 

Rale 13 framed under s. 296 (2), Assam Municipal 
Act provides that a candidate shall send tothe Chair- 
man his nomination paper “bya date not less than 
fifteen days before the date fixed for election”. This 
rule is mandatory. In the first place the candidate 
must send his nomination paper to the Chairman. 
If he sends his nomination paper to anybody else, 
e. g., tothe Magistrate appointed to hear objections 
under r. 14, he does not comply with the rule, and the 
fact that the Magistrate sends back the nomination 
paper to the Chairman would not satisfy requirements 
of the rule, 

Section 14, Eastern Bengal and Assam General 
Clauses. Act, has no application when an act is re- 
quired to be done in such a way as to leave a clear 
margin of a definite and stated period of time between 
the date of the act and the fixed date, and according- 
ly s. 14, cannot be invoked for shortening the in- 
terval of fifteen days mentioned in r. 13 under s. 296 
(2), Assam Municipal Act. 

The right of appeal given to a person by statute 
should not ordinarily be taken away, unless the ap- 
pellant brings himself definitely within those classes 
of cases in which it has been laid down that by his 
conduct he had lost the right of appeal, The prinvi- 


ple, however, ought not to be extended. The right . 


of appeal is the creature of statute and is a very valu- 
able right. The Courts should be jealous in guarding 
that right, and ought not to curtail it. Hurry Buz 
Deora v. Johurmull Bhatoria (1), followed. Manilal 
v. Harendralal Roy (2) and Bankim Chandra Bose 
v. Marium Begam (3), referred to. 


. P. A. against the judgment of Mr. 


Justice R. C. Mitter, in Appeal No. 1854 of 


1934, dated March 22, 1935. 
Messrs. Amarendra Nath Bose 
Hemendra Kumar Das, for the Appellant. 
Messrs. Sarat Chandra Basak, Krishna 
Kishore Basak, Bismavanath Roy, Provash 
Chandra Chatterji, Provat Kumar Bose 
and Nagendra Kumar Dutt, for the Respon- 


dents. 
Appeal No. 1854 of 1934. 


R. C. Mitter, J—-This appeal is on be- 


half of defendant No. 3 in a suit for a. 
declaration by the plaintiff that his nomina- 
tion paper has been illegally rejected and 
for a further declaration that defendants 
Nos. 2 to 4 have not been elected as mem- 
bers of the Municipal Board of Sylhet. 

The plaintiff stood as a candidate for 
election from Ward No. ll of the Sylhet 
Municipality, as also defendants Nos. 2 
to4. The April 18, 1934, was fixed for the 
election. The plaintiff filed two nomination 
papers: one on March 28, and one on 
March 29, 1934. These nomination papers 
are admittedly not in order. On April 3, 
1934 he, however, sent 2 nomination paper, 
otherwise in order, to the Election Magis- 
trate, As under the rules framed by the 
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Local Government under the Assam Muni- 
cipal Act, nomination papers have to be 
sent to the Chairman ofthe Municipality 
and not tothe Magistrate, the latter sent ` 
the said nomination paper tothe Munici- 
pal Office, and it is admitted that it reach- 
ed the Chairman of the Municipality on 
April 5, 1934. The Municipal Office was 
closed from March 30,to April 4. Defen- 
dants Nos, 2 to 4 had filed valid nomin- 
ation papers before March 30, 1934. An 
objection was preferred to the validity of 
the nomination paper of the plaintiff. The 
Magistrate heard the objection under r, 14, 
and held that it was not a good nomina- 
tion. There being three seats, defendants 
Nos. 2 to 4 were declared elected after 
the rejection of the plaintiff's nomination 


paper. 

The plaintiff filed this suit praying for 
the declaration set out above. In the 
suit the Municipal Board of Sylhet is 
made defendant No. 1, and the other de- 
fendants .are the persons declared elected 
from Ward No. 2. The defence filed by 
all the defendants are on the same lines. 
The question on the merits is whether the 
plaintiff's nomination paper had been 
rightly rejeccted by the Magistrate. Two 
further questions have also been raised be- 
fore me namely ; (1) that the appeal before 
me is incompetent ; and (2) that the Civil 
Court has no jurisdiclion to entertain a 
suit of this description. Both the Courts 
below have held that the Civil Court has 
jurisdiction to entertain the suit, and that 
the plaintiff's nomination paper had been 
illegally rejected by the Hlection Magis- 
trate. The plaintiff gota declaration that 
the election of defendants Nos. 2 to4 was 
not valid. The judgment of the lower Ap- 
pellate Court was pronounced on June 28, 
1934. As two Courts had held the election 
to be invalid the Local Government, under 
the Assam Municipal Act, has appointed, 
on July 9, 1934, some persons to be mem- 
bers of the Municipal Board to fill up the 
vacancies caused by the Courts below hold- 
ing that defendants Nos. 2 to 4 have not 
been validly elected. One of the persons so 
appointed is defendant No. 3 who had alone 
filed, on August 30, 1924, the appeal to this 
Court. 

The said defendant has accepted the 
appointment, and it is said that he is taking 
part in the proceedings of the Municipal 
Board. A preliminary objection has been 
taken to the competency of the appeal. It 
has been put on two grounds namely: (a) 
that the Municipal Board not being made 
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a party to this appeal, it is incompetent; and 
(b) that defendant No. 3 having accepted 
the appointment made by the Lccal Gov- 
' ernment, the appointment having proceed- 
ed on the footing that the decree mede by 
the lower Appellate Court is a good decree, 
cannot prefer or proceed with the appeal. 
I do not think that there is any substance 
in any of these objections. Regarding the 
first one, defendant No. 3 had the undouwbt- 
ed right to prefer an appeal and proceed 
on with it. The Municipal Board, was a 
co-defendant. The defence of defendant 
No. 38, and of the Municipal Board was 
the same and the decree passed against 
all the defendants has proceeded upon a 
common ground. Defendant No. 3 has 
accordingly, by himself, the right to prefer 
the appeal and to proceed on with it. 
Regarding the second ground of the pre- 
liminary objection the position stands thus: 
o 21-A, Assam Municipal Act runs thus: 

“If the persons entitled to elect a member or 
members to a Board at any election under this Act 
fail, within the prescribed time, duly to elect the 
member or the full number of members required, 
the Local Government, may, notwithstanding any- 
thing contained ins. 10 ors, 14, appoint a member 
or members to make up the deficiency.” 


Section 10 which is relevant to this case- 
provides that at least four-fifths of the 
total number of members of a Municipal 
Board shall be elected members. It may 
be conceded, therefore, that when the Lecal 
Government exercised the powers under 
s. Z1-A, it accepted the correctness of the 
decree made by the learned Subordinate 
Judge on June 28, 1934. The question, 
iherefore, is whether defendant No. 3 by 
accepting the position of an appointed Com- 
missioner had debarred himself from -ap- 
pealing from that decree. In my judgment 
he has not debarred himself. ‘The right of 
appeal given toa person by statute should 
not ordinarily be taken away, unless the 
appellant brings himself definitely within 
those ciass of cases in whichit has been 
laid down. that by his conduct he had 
- lest the right of appeal. The principle of 
these cases ought nct, in my judgment, to 
be extended. The right of appeal is the 
creature of statute, and is a very Valuable 
right. The Courts. should, in my judg- 
ment, be jealousin guarding that right, 
and ought not to curtail it. My reading 
of the case-law on the subject is that the 
rigait of appeal is lost if (a) the decree or 
the order of the lower Ccurt imposes a term 
or condition on the opposite party and 
which is for the benefit of the appellant, and 


(b) if the appellant accepts the benefit of 544 
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the term or condition so imposed on the 
opposite parly. .That is to say, in order 
that a preliminary objection may succeed, 
the first condition is that the decree or 
order must be in essence a conditional 
decree or order conferring a benefit on the 
appellant. Ifthe decree or order is not a 
conditional order, ihe principle by which an 
appeal is held to be barred has no applica- 
tion. There is no principle that a plaintiff who 
has got a part decree loses his right of ap- 
peal in respect of the part of his claim dis- 
allowed either by receiving payment from 
the judgment-debtor or by executing the 
decree he has obtained. 

In such a case the decree made confers 
on him a benefit and. by getting the dec- 
reta) amount either amicably or by execu- 
tion he obtains the benefit under the decree 
but inasmuch as the decree so obtained is 
not dependen; upon any term or condition 
connected with the dismissal of the part 
of his claim, he. does not lose the right of 
appeal by realising the decretal amount, 
or by accepting payment from the judg- 
ment-debtor. In any event there can be no 
scope for a preliminary objection unless 
there is a benefit conferred on the appellant 
by the decree itself. The principle and its . 
precise scope which I have indicated above 
is borne out by the decision of Sir George 
Rankin, ©. J., in Hurry Bux Deora vy, 
Johurmull Bhatvria (1), where not only the 
earlier decisions of this Court on the sub- 
ject, Manilal v. Harendralal Roy (2), and 
Bankim Chandra Bose v. Marium Begum 
(3), but the English authorities are sub- 
jected toa critical analysis and close re- 
view. Inthe case before me no benefit hus 
been conferred on defendant No.3 by the 
decree of the Subordinate Judge, and. I 
cannot persuade myself to the position that 
defendant No. 3 has lost his right of appeal 
simply because the Local Government 
thought that the decree made by the Sub- 
ordinate Judge wasa correct decree, and 
on that footing appointed defendant No. 3 
asa member of the Municipal Board. I 
accordingly overrule the preliminary ob- 
jection. On the merits, two points have to 
be considered: (1) Whether the suit lies. 
(2) Whether the nomination paper of the 
plaintiff, which reached the Chairman of 
the Municipality on April 5, 1934, had 
been rightly rejected by the Magistrate. 


(1) 570 386; 123 Ind. Cas, 661; A I R 1929 Cal. 796; 
33 O W N 711; Ind. Rul, (1980) Cal. 357, 

(2) 12 O L J 556; 8 Ind. Cas, 79, 

(3) 21 Q W N 282; 37 Ind, Cag, 804; A IR 1917 Cal, 
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For the purpose of deciding these points 
it is necessary to notice and examine some 
of the sections of the Assam Municipal Act 
I of 1923, andthe rules framed by the 
Local Government under s. 296 of the said 


LAH, as also the provisions of s. 9, Civil 


Procedure Code s. 42, Specific Relief Act, 
and s. 14,- Eastern Bengal and Assam 


l General Olauses Act I of 1909. Section 12, 


Municipal Act defines the persons who are 
They must possess certain 
qualifications and their names must appear 
on the Voters’ Register. Section 13 detines 
the vircumstances which would make a 
person eligible for election as member of 
the Municipal Board. They mus} bs per- 
sons entitled to vote at an 
must not be under the disabilities men- 
tioned in the section. Some of these dis- 
abilities may be removed by the Local 
Government. The section ends with a pro- 
vision in these terms ‘Provided further 
that nothing contained in this section nor 
in any rules made under the authority of 
this Act shall be deemed to affect the juris- 
diction of Civil Courts.” Section 296 em- 
powers the Local Government to make rules 
for the purpose of carrying out the provi- 
sions of the Act. Sub-s. (2) of the said sec- 


tion provides that such rules may ‘‘deter- 
mine the mode and time of election of 


members, the qualifications and disqualifi- 


- calions and registration of voters and can- 


didates.” Rule 16 ot the Election Rules 
framed by the Local Government authorises 
the Magistrate to fix the date of an elec- 
tion. Such date must be notitied in the 
Assam Gazette. Rules 13, 14 and 15 are 
important. I will quote these rules at some 


length. Rule 13 runs thus: 


“Every person who is a candidate for electio 


shall send his name tothe Chairman:in writing in 
form B with necessary particulars filled up in cols. 
2,3,4 andibyadate notless than fifteen days 
before the date fixed for election supported by the 
signaturesin cols, 6and 7 of two electors in each 
ward in which he proposes to stand, or of the section 
of the Municipal voters he proposes to represent, 
who propose, and second his nomination.” 


The Chairman is then to prepare the 
preliminary list ofall candidates and for- 
ward a copy thereof to the Magistrate. 
Rule 14 requires the Magistrate then to 
publish a notification fixing a date for 
hearing objections to candidates, such a 
date to be not less than three and not more 
than five days later than the date of the 
notification. The rule then states that “the 
Magistrate shall hear and decide all objec- 
tions to candidates and his decision snall 
be final.” Rule 15 requires the Chairman 


fo publish the final list of candidates at 
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the Municipal Office after receipt of the 
Magistrate's orders made under r. 14. 
Rules 32 provides for election petitions to 
the Magistrate. He is invested with jadicial 
powers, and is authorised either to confirm 
the election or set it aside and direct a fresh 
election to be held. Apart from the proviso 
to s. 13, Municipal Act, and the provisions 
of s. 9, Civil Procedure Code, and s. 42, 
Specific Relief Act, the position is clear in 
respect of the jurisdiction of the Civil Court 
to entertain asuitof the nature I have be- 
fore me. In the case of Wolverhampton 
New Water Works Co. v. Hawkesford (4), 
at p. 3374, Willes, J., states the principle in 
these words ; Ng 

“There are three classes of cases in which a liabi- 
lity may be established founded upon a statute. 
One is, where there was a liability existing at Com- 
mon Law, and that liability is attirmed by a statute 
which gives a special and peculiar form of remedy 
different from the remedy which existed at Common 
law; there, unles3 the statute contains words which 
expressly or by necessaryimplication exclude the 
common law remedy the party suing has his 
election to pursue either that or the statutory remedy. 
The second class of cases is where the statute gives 
the right to sue merely but provides for no particu 
lar form of remedy, there, the party can only 
proceed by Common Law action. But there is a third 
class, vtz., were a liability not existing at Common 
Law is created by statue which at the same time 
gives a special and particular remedy for enforcing 
it. The remedy provided by the statute must be 
followed anditis not competent to ths party to 
pursue the course applicable to cases of the second 
class. The form given by the statute must be adopted 
and adhered to." 


There may possibly be a fourth class 
of cases as has been held by the Full Bench 
of the Patna High Courtin Lachmi Chand 
Sochanti v, Ram Protap (5). It is where a 
right or liability has been created by statute 
but the legislature had left to another au- 
thority the appointment of a tribunal to 
try such liability but the tribunal so con- 
templated by the legislature has never been 
brought into existence. In such a case the 
subject has the right to proceed in the or- 


‘dinary Civil Courts, unless and until the 


duty of appointing a special tribunal is 
carried. Sir Lawrence Jenkins states the 
third proposition of Willes, J., in Bhai 
Sanker v. Municipal Corporation, Bom- 
bay (6), in a slightly different form, He says 


thus ; 

“But where a special tribunal, out of the ordinary 
cours3, is appointeli by an Act to determine questions 
as to rights which are the creation of thet Act, then 
except s9 far as otherwis3 expressly provided or 


(4) (1859) 6 C B (N 8) 336; 28 L J O P 242; 5 Jur. (vs) 
1104; 7 W R 464; 141 LR 786. 

(5) 14 Pat. 24; 152 Ind. Cas. 805; AIR 1931 Pat. 670; 
15 P LT 623;7 RP 217. 

16) 31 B 601; 9 Bom, L R 417. 

* Page of (1809) 6 ©. B (N. 6.)—Lad.] Baai 
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necessarily implied, that tribunal's jurisdiction to 
determine these questions is exclusive,” 

Tothe same effect are the observations 
of Sir Ashutosh Mookerjee in Bhandi Singh 
v Ramdhin Roy (7), which was a case com- 
ing within the first class of cases mentioned 
by Willes, J. In the case before me, apply- 
ing these principles there would have been 
one answer,if there had been no proviso 
to s. 13. Municipalities are the creatures 
of statute, the right to vote and to stand 
as candidates flow from the statute. These 
rights are not io use the expression of 
Willes, J., Common Law rights. The statute 
empowers the Local Government toset up 
triounals to decide election disputes and such 
tribunals have been set up by the Rules by 
the Local Government. On the principles for- 
mulated above the jurisdiction of these tri- 
bunals would be exclusive and a party who 
wants to challenge an election would not 
have the right to commence an action in. 
the’Civil Court. This would have been the 
result, as [have said, if there had been no 
provisotos. 18, saving the jurisdiction of 
Civil Courts. The question, therefore, is: 
Does the said proviso render inapplicable 
the principles I have formulated ? 

In my opinion it does. To quote the words 
of Sir Lawrence Jenkins, the legislature has 
expressly provided that the Civil Courts 
would also have jurisdiction. Section 13, 
although couched in negative terms, in 
essence defines the qualifications of candı- 
dates. Section 296 (2) empowers the Local 
Government to make rules to determine the 
qualifications and disqualifications of can- 
didates and for registration of candidates. 
He must bea person qualified to vote and 
not otherwise disqualified. Rule 13 requires 
a candidate to send in his nomination paper 
filled up ina prescribed form and iin a 
prescribed manner to the Chairman, | fifteen 
days before the date of election. This rule is 
a rule which defines one of the qualifications 
of a candidate. Itis that he must be duly 
nominated by certain persons in a certain 
way and before certain time: See Suhra- 
wardy, J.. in Ratish Chandra Munshi v. 
Amulya Charan Ghatiak (8), at p. 90*. The 
meaning of the proviso which is attached 
tothe section which defines the qualifica- 
tions of candidates is that the Civil Court's 
jurisdiction to adjudicate at least upon 
questions of qualifications of candidates 
shall not be taken to be affected either by 


anything contained in the Act orthe rules 
(7)2C LJ 359; 10 C W N 991. 
(8) 58 O 87; 129 Ind. Cas, 422; A IR 1929 Cal. 36; 34 
C W WN 741; Ind. Rul. (1931) Oal. 198, ; 
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framed by the Local Government under 
s. 296 of the Act. Section 9, Civil Procedure 
Code entitled a person to institute a suit of 
a civil nature ina Civil Court unless the 
jurisdiction of the Civil Court is either ex- 
pressly or impliedly barred. 

A suit for a declaration that a person was 
duly nominated asa candidate and that the 
election of his rivals is not valid is a suit of 
a civil nature. Such a declaration falls 
within s. 42, Specific Relief Aci: Nishi 
Kanta Choudhury v. Gopeswara Chatterjee 
(9. Ifthere had been no express saving 
of the jurisdiction of Civil Courts, the 
jurisdiction of Civil Courts to entertain a 
suit which is for impugning an election 
would have been impliedly barred on the 
principle that the special tribunals set up 
have exclusive jurisdiction on the principles . 
Lhave already noted. The fact that by 
1, 82, election tribunals have been set up 
and provisions for election petitions made 
does not, in my judgment, having regard to 
the proviso to s. 13, modify in any way the 
cases decided under the provisions of the 
Bengal Municipal Act of 1882 which are in 
the same terms as the proviso to 8. 13, 
Assam Municipal Act. It was held in these 
cases that Civil Courts had jurisdiction to 
entertain suits concerning elections: 
Sabhapat Singh v. Abdul Gafur (10), Nishi 
Kanta Chowdhury v. Gopeswara Chatterjee. 
(9), and Ratish Chandra Munshi v. mulya 
Charan Ghathak (8). The observations of 
Suhrawardy, J., at p.92* in the last mention-- 
ed case, implying that the jurisdiction of the 
Givil Court would have been ousted if the 
legislature provided for election tribunals 
and for election’ petitions, are obiter, which 
are not binding on me. I hold that so long 
as the proviso in question (provisoto s. 13) 
is retained in the statute the jurisdiction 
of Civil Courts is not ousted although by 
the rules special tribunals have been set 
up before which election petitions would’ 
lie. It may be that on the principle of 
election of remedies a party, who has ap- 
proached the special tribunal and has been 
unsuccessful, would be prevented from re- 
agitating ihe same matter by a suit filed 
in a Civil Court. For this proposition there 
is support from a considerable bcdy of 
weighty authorities, amongst which may be 
noticed the observations of Willes, J.. which 
Ihave quoted above, and the decision in. 
Bhandi Singh v. Ramdhin ‘Roy (7). Iac- 

(9) 53 0 570; 96 Ind, Cas. 620; AI R 1926 Cal. 1070; 


30 OWN 977; 42 OL J&L, 
(10) 24 0107, 
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cordingly hold that the suit is maintainable 
in a Civil Court. 

Regarding the last point, lam of opinion 
thatthe Courts below have gone wrong. 
Rule 13 provides that a candidate shatl 
send to the Chairman his nomination paper 
“by a date not less than fifteen dars before 
the date fixed for election.” This rule is 
mandatory. In the first place the candidate 
must send his nomination paper to the 
Chairman. Jf he sends his nomination 
paper to anybody else, as in the present case 
to the Magistrate, he does not comply with 
the rule, I do not think that the fact that 
the Magistrate sends back the nomination 
paper to the Chairman would satisfy re- 
quirements of the rule. The Magistrate, 
when he received ihe nomination paper, was 
not bound to be prompt or to send or 
“redirect it tothe Chairman. He did so in 
the present case, no doubt; but that was 
only an act of courtesy. Rules of a part 
materia have been construed very strictly. 
For instance where the rule required 
nomination papers to be delivered to the 
town clerk “by the candidate himself, or 
his proposer or seconder,” it was held that 
there was no valid nomination of a candi- 
date when the nomination paper was deli- 
_vered to the town clerk by an agent of the 
candidate: Merks v. Hackson (11). Butin 
the case before me there is a more formid- 
able objection to the validity of plaintiff's 
nomination. The nomination paper reach- 
ed the Chairman on April 5, the date of the 
election was April 18; and hence there was 
not an interval of clear fifteen days between 
the date of the submission of the nomina- 
tion paper and the date of election. The 
time mentioned therein is an essence of 
the thing. If there be not clear fifteen 
days’ interval the nomination is not valid. 
This position is not challenged, but what is 
stated is that by reason of the provisions of 
s. 14, Eastern Bengal and Assam General 
Clauses Act, it must be taken that between 
April 5 and 18, there was an interval of 
clear fifteen days. This contention has 
found favour with both the Couris below. 
I have already stated that the Municipal 
Office was closed from March 30 to April 4, 
and the Chairman got the plaintiff's nmina- 
tion paper on April 5, when the Municipal 
Office re-opened. Section 14 of the Act runs 
thus: 

“Where by any Act, any act or proceedings i8 
directed or allowed to be done or taken in any Cour 


or Office on a certain day or within a prescribed 
period, then ifthe Court or Office is closad on that 


Tide lCPDea. 
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day or the last day of the prescribed period the act 
or proceeding shall be considered as done or taken in 
duetime if it is done or taken on the next day 
afterwards on which the Court or Office is open: 
Provided that nothing in this section shall apply to 
any act or proceeding to which the Indian Limitation 
Act of 1908 applies.” 

The saving is made because there is no 
analogous provision in the Limitation Act, 
s.4. This section does notin terms fix the 
period within which the nomination paper 
is to be filed or to fix thelast date of pre- 
senting the nomination paper. | The 
nomination paper is not to be filed in the 
Municipal Office but sent to the Chairman. 
No doubt the last date of presenting the 
nomination paper can be determined by a 
process of calculation, by a process of sub- 
traction. But unless the last date for putting 
inthe nomination paper is fixed, or the 
period for filing it is prescribed by an 
authority which has the power to fix the 
date or prescribe the period, the section has 
no application. This section has no ap 
plication when an act is required to be 
donein such a way as to leave a clear 
margin of adefinite and stated period of 
time between the date of the act and the 
fixed date. I hold accordingly that s. 14, 
General Clauses Act, has no application to 
the case before me and it cannot be invoked 
for shortening the interval of fifteen days 
mentioned int. 13. I hold accordingly that 
the plaintifi's nomination paper was not 
illegally rejected by the Magistrate, and 
there being only three candidates validly 
nominated, and only three seats in Ward 
No. 2, the order declaring defendants Nos. 2 
to 4 as duly elected was a right order. The 
appeal is accordingly allowed with costs, 
and the plaintiff's suit dismissed with costs 
throughout. Leave to appeal under the 
Letters Patent asked for is granted. 

L. P. A. No. 12 of 1935 

Judgment— This appeal must be dis~ 
missed for the reason that no ground has 
been made out, for interference with the 
decision of our learned brother, R. ©. 
Mitter, J., against which it is directed, 
The questions arising for consideration in 
this appeal have been exhaustively dealt 
with by the learned Judge; and we do not 
consider it necessary to add anything to his 
judgment which was criticised before us at 
very great length, in support of the appeal. 
The appeal is dismissed with costs. _ 

D, Appeal dismissed, 
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PATNA HIGH COURT 
Civil Appeal Ne. 1553 of 1930 
November 12, 1933 
MACPHERSON AND MOHAMMAD Noor, JJ. 

SANKRU MAHTO AND ofaurs— 
PLAINTIFYsS— APPELLANTS 

versus 

BHOJU MAHATO AND oTHERS— 
DEFEN DANTS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 2,3, 4—Survtval of right to sxe—Tests—Repre- 
sentatives of deceased already on record—Applica- 
tion for substitution, whether necessary. 

The test whether a right to sue survives in the 

surviving plaintiffs or against the surviving defend- 
ants is whether the surviving plaintifis can alone sue 
or thesurviving defendants could alone be sued in 
the absence of the deceased plaintiff or defendant, res- 
-pectively. [p. €13, col. 1.] 
- When the representatives of a deceased party are 
already on the record and the right to sue and be sued 
survives jn the remaining plaintiffs or the remaining 
defendants, the case comes within r. 2 and not with- 
in rr. 3 and 4, O. XXII, and no application for sub- 
stitution is required. Jainarayan Ojha v. Hira Ojha 
(5) and Punyabrata Das v. Monmohan Ray (6), follow- 
ed, Waleyatunnissa Begamv. Chalakht (4), doubted, 
Lalo Sonar v. Jhagru Sahu (2) and Daroga Singh v. 
Raghunandan Singh (3), explained, Basist Narayan 
Singh v. Modnath Das (1), explained and distinguish- 
ed. [p. 614, col. 1] . 


©. A. from appellate decree of ihe 
Sub-Judge, Purulia, dated August 28, 1930. 


Messrs. A. K. Roy and Pulin Bihari 


Ganguli, for the Appellants. 

Mr. R. S. Chatterji, for the Respondents. 
Mohammad Noor, J.—This appeal has 
arisen out of a suit instituted by the 
plaintifs, seven in number, all being 
Kurmi. Mahtons of Chota Nagpur, for 
recovery of possession of some plots of land 
on the allegation that they were part of 
their joint occupancy holdings and that the 
defendants wrongfully got their names 
recorded in respect of them in the settle- 
ment records and that from a portion they 
were dispossessed in consequence of a pro- 
ceeding under s. 145, Criminal Procedure 
Code, and from the rest the defendants 
forcibly dispossessed them. The defen- 
danis disputed the plaintiffs’ title to the 
lands in question and pleaded limitation. 
The trial Court dismissed the suit. The 
plaintifs preferred an appeal tothe Dis- 
trict. Court. During the pendency of the 
appeul plaintiff (appellant) No.2 died in 
Jaith 1336 B.S., and defendant (respon- 
dent) No. 8 died in Kartik 1335 B.S. 
No application was made. for substitution 
‘of the names of the representatives of 
the deceased appellant and the deceased 
respondent. When* ihe- appeal came up 
for hearing before the learned Subordinate 
Judge, applications were made on behalf 
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of the remaining plaintif-appellan's to 
the effect that the heirs of the deceased 
appellant and the respondent were already 
on tke record. It was alleged that under 
the tribal eusiom which governs the 
parties, appellant No. 2 was succeeded 
by his brother appellant No. J, end that 
respondent No. 8 also was succeeded by his 
brothers already on the record. 

A preliminary objection wes raised on 
behalf of the respondents thatthe appeal 
of appellant No. 2 and the entue appeal 
against respondent No. 8 had abated on 
account of no application: for substitution 
of their representatives having been made 
within the pericd allowed by law and 
that according to the natureof the suit 
the whole appeal had abated. The learned 
Subordinate Judge allowed ihis prelimi- 
nary objection and dismissed the appeal. 
The surviving plaintifis have preferred 
this second appeal. The only question for 
our consideration is whether, in the cir- 
cumstances stated by the surviving plain- 
tiffs in their applications, datcd August 
26, 1930, the ,appeal before the Jearned 
Subordinate Judge had abated. The rele- 
vant provisions of law in this connection 
are contained in rr. 2,3 and 4,0. XXII. 
These rules are as follows: 


“2. Wherethere are more plaintiffs or defen- 
dants than one, and any of them dies, and where 
the right tc sue survives to the surviving plain- 
tif or plaintiffs alone, or against the surviving 
defendant or defendants alone, tho Ccurt shall 
cause an entry to that efect to be made on the 
record, and the suit shall proceed at the instance 
of the surviving plaintiff or plaintiffs, or against 
the surviving defendant or defendants.” 

“3. (1) Where one of two or more plaintiffs dies 
and the right to sue does not survive to the sur- 
viving plaintiff or plaintiffs alone, or a sole plaint- 
tiff or sole surviving plaintiff dies and the right 
to sue survives, the Ccurt on an application made 
in that behalf, shall cause the legal representative 
of the deceased plaintiff to be made .a party and 
shall proceed with the suit. (2) Where withinthe 
time limited by law no application is made under 
sah-r. (1), the suit shall abate so far as the de- 
ceased plaintiff isconcerned, and, on the application 
of the defendant, the Court may award to him the 
costs which he may have incuried in defending 
the suit, to be recovered from the estate ofthe de- 
ceased plaintiff.” 

“4. (I) Where one of two or more defendants dies and 
the right to sue does not survive against the surviving 
defendant or defendants alone, or a sole defendant or 
surviving defendant dies and the right tosue sur- 
vives,the Ccurt,on an application made in that 
behalf, shall cause ithe legal representative of the 
deceased defendant to be made apaily and shall 
proceed with the suit; (2) any person so made a 
paity may make any delence appropriate to his 
character as legal representative of the deceased 
defendant ; (3) where within the time limited by law 
no application is made under sub-r, (1) the suit ghall 
bate agagainst the deceased defendant,” 
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Under O. XXII, r. 11, these rules apply 
mutatis mutandis to appeals. It is obvi- 
ous that in case r, 2 applies, no applic:- 
tion for substitution is necessary. Tha 
Court (of course, on being informed) 
shall cause an entry to be made in the 
record that a particular plaintiff or defen- 
dant is dead and that the rigat to sue 
-survives in favour of the surviving plain- 
tiffs or agvinst the surviving defendante. 
-Rules 3 and 4 apply where one or more 
of the several plaintiffs or defendants 
dies and the right tosue does not survive 
in favour of the remaining plaintiffs or 
against the remaining defendants, and in 
.that case ifno application is made for 
substitution of the representatives of the 
‘deceased plaintiffs or defendants the appeal 
shall abate so far as the deceased plain- 
.tiff or deceased defendant is concerned. 
The question is whether the present case 
is governed by r. 2 or by rr. 3 and 4. 
ls is contended on behalf of the appel- 
lants that in the present case on the 
death of plaintiff No. 2 the right to sue 
„survived inthe remaining plaintiffs and 
on the death of respondent No. 8 the 
right to sue cf thea remaining plaintiffs 
survived against the remaining defendants 
and therefore r. 2 app'ies and no applica- 
tion was necessary. The test whéther a 
right to sue survives in the surviving plain- 
tis or against the surviving defendants is 
- whether the surviving plaintiffs can alone 
sue or the surviving defendants could 
alone be sued in the absence of the deceas- 
- ed plaintiff or defendant, respectively. 

Now if the allegation of the appellants is 
correct that appellant No. 1 is the only 
representative of appellant No. 2, there can 
be no question that the surviving plain- 
tiffs alone can institute the present suit 
on the allegations in the plaint. Simi- 
larly, the surviving defendants alone can 
be sued. There are no others who can 
join as plaintiffs and no others who can 
be joined as defendanis. The learned 
Subordinate Judge seems to have held on 
the authority in Basist Narayan Singh v. 
Modnath Das (1), that even if the heirs of 
a deceased appellant be on the record it 
is siill necessary that an application for 
substitution be madeso that the appellants 
already on the record may be shown also 
in their capacity as the representatives of 
the deceased appellant. No doubt, at first 
sight this may appear to be the view taken 
-in that case, but acloser examination of the 


(1) 7 Pat. 285; 108 Ind. Oas. 552; A IR1928 Pat. 
250,9PLT153 — p 
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facts of that case and the judgment of 
the Court will show that such is not the 
case. In that case two of the respondents ` 


had died. One of the heirs of the deceased 


respondent was already on the record, but 
their other heirs were not, Kulwant Sahay, 
J., after referring tothe two earlier deci- 
sions of this Courtin Lilo Sonar v. Jhagru 
Sahu (2)and Daroga Singh v. Raghunandan 
Singh (3), observed : 
“These two cases are clear authority for holding 
that the fact of Narain Singh being onthe record 
did not prevent the abatement of the appeal when 
admittedly the other two respondents died leaving 
other members of the family as their legal representa- 


tives.and those members were not brought on the 
record,” 
It is clear, therefore, that this case 


was decided upon the fact that all the 
heirs of the deceased respondent were 
not on the record. It is no authority for 
the proposition that if all the heirs 
of a deceased appellant or respondent are 
already on the record any application for 
substitution under r. 3 or r. 4, is necessary. 
So far as this Court is concerned, there is 
no case, except that in. Waleyatunnissa 
Begum v. Chalakhi (4), which lays down that 
an application for substitution is necessary 
even, when all the heirs of a deceased appel- 
lant orrespondent are already on the re- 
cord. I shall come to this case in a moment. 
At present I wish to examine the Lwo cases 
which were followed in Basist Narayan 
Singh v. Modnath Das (1). The firstis that 
in Lilo Sonar v. Jhagru Sahu (2). In 
that case also, as it appears from the 
judgment, all the representatives of the de- 
ceased respondent were nct on the record. 
Only one member of the family was there 
and it was held that under the circumstan- 
ces of the case, an application was netessary. 
The second case in Daroga Singh v. Raghu- 
nandan Singh (3), is rather an authority 
against the view taken by the learned Sub- 
ordinate Judge. In that case there were 
two deaths, first of the father and then of 
one of the sons. Sir Dawson Miller in giv- 
ing the judgment of the Bench of which 
my brother Macpherson wes a member defi- 
nitely held that no application having been 
made for substitution of the heirs of the 
father would not be fatal if his sons were 
already there, but an application was neces- 
sary as one of the plaintiff's sons had pre- 
deceased him and his sons were not on 

(2) 3 Pat. 853; 85 Ind. Cas. 25; 6 P LT 313; AIR 


at. 123; 3 Pat. L R 97. ° 
90) 6B L T 451; 88 Ind. Cas. 669; A I R 1925 Pat. 


mer 10 Pat. 341; 132 Ind. Cas. 100; AT R 1931 Pat, 
6l4; 12 P LT 28; Ind. Rul. (1931) Pat. 260, m 3 
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‘the record and no application having been 
made within the time allowed by law the 
appealin the mortgage suit was held to 
have abated. It is clear, therefore, that 
neither the case relied upon by the learned 
Subordinate Judge nor the cases on which 
-that case is based lays down that where all 
the representatives of a deceased party are 
already on the record an application under 
r.3 or r.4, is necessary. 
I now come tothe case in Waleyatunissa 
Begum v. Chalakhi (4). It is true that it 
was laid downin that case that even if all 
‘the heirs of a deceased party are already 
on the record the case comes under O. XXII, 
tr.3 and 4 and that an application for sub- 
‘stitution is necessary. Iwas a party to that 
decision, but since then I have had ocea- 
sion to re-consider the position and have 
‘geome to entertain doubts about its correct- 
ness. The question came up before another 
Bench of this Court consisting of Wort, J. 
and myself where all the above decisions 
of this Court were considered. That was 
‘the case in Jainarayan Ojha v. Hira Ojha 
(5). Agreeing with my brother Wort, J., 
I keld that at least in the case of a Hindu 
joint family if all the members of the fami- 
ly were already on ihe record the ease came 
under r. 2. It was not necessary for me in 
‘that case to express any definite opinion 
‘about the correctness of the decision in 
Waleyaiunissa Begumv. Chalakhi (4). The 
case was distinguishable on the ground 
that it was a case of a Muhammadan fami- 
ly where the heirs took by succession and 
- not by survivorship. The view which my 
learned brother Wort, J. and I tock in that 
case has been accepted to be the correct 
“ law by another Division Bench of this Court 
- [Courtney-Terrell, C. J., and Varma, J., in 
-~ Punyabrata Das v. Monmohan Ray (6)). 
Therefore, the consensus of opinion in this 
- Court is that when the representatives of 
a deceased party are already on the record 
and the right to sue and be sued survives 
“in the remaining plaintiffs or the remain- 
. ing defendants, the case comes within r. 2 


and not withinrr.3 and4, O. XXII. Al- 


most all the High Courts are practically of 


the same view, andit is needless to refer 


to the casesin detail. I do notthink it is 
- necessary for the purposes of this cage to 
~ refer thequestion to a Full Bench for an 
. authoritative decision whether the case in 


. Waleyatunissa Begum v. Chalakhi (4), was 
(5) 12 Pat. 778; 146 Ind. Cas, 322; A 1R1933 Pat, 


454: 14 PLT 702: 6R P 250 


(6) A I R 1934 Pat, 427; 153 Ind. Cas, 520:15PL T 


360; 7 R P 349 
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correctly decided. First of all the consensus 
of opinion is against the view taken in that 
case, and secondly it wasa case governed 
by the Muhammadan Law where it may be 
said that survivorship does not exist. In 
my opinion, therefore, if under the law 
which governs the plaintiffs’ family, appel- 
lant No. | represents the interest of the de 
ceased appellant No. 2, the appeal of ap- 
pellant No. 2 has not abated. There is again 
no question that respondent No. 8 has been 
succeeded by his brothers who are already 
on the record, and the appeal against that 
respondent has alsonot abated and conti- 
nues against his representatives. 

Assuming, however, that appellant No. 1, 
is not the legal representative of appel- 
lant No.2 and that the widow or daughter 


of the deceased appellant has succeeded 


him, then the appeal of appellant No. 2 
has certainly abated. Butthere is no rea- 
son io hold that even in that case the whole 
appeal has abated. The shares of the plaint- 
iffs must be separate and the remaining 
plaintiffs, if successful, will get a decree only 
to the extent of their shares. In a similar 
case in Hari Charan Moulik v. Kalipada 
Chakravarti (T), the Calcutta High Court 
allowed the surviving plaintiffs toamend the 
plaint by asking for joint possession tothe 
extent of their shares. Ido not, however, 
think that an amendment of the plaint is 
essential. If the plaintiffs ask for more 
than is due to them, the Court can always 
pass a modified decree. 

The order which I would pass in this case 
is that the case be remanded to the learn- 
ed Subordinate Judge. He will allow the 
surviving appellants to adduce evidence to 
show that appellant No. 1 represents the 
deceased appellant No. 2 so that the right 
to sue, which appellant No. 2 had, survives 
to appellant No. 1. Thatihey may do by 
establishing thatthe tribal law excluding 
females governs the family of appellants 
Nos. 1 and 2, or failing that that they are 
governed by the Hindu Law according to 
the Mitakshara and were a joint family. If 
he finds in the affirmative on either of these 
points, he will cause an entry to be made 
in the memorandum of appeal that right to 
sue survives to the surviving appellants and 
proceed to hear the appeal on the merits. 
If, on the other hand, he finds that the 
widow or the daughter of appellant No. 2 
has succeeded him, he will declare that the 
appeal of appellant No. 2 has abated, and 
then proceed to determine whether the re- 


(7) 56 O 622; 119 Ind. Oas. 814; A I R 1929 Cal. 519; 
33 G W N 359; Ind. Rul, (1929) Cal. 814. ` 
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Maining appellants are entitled to any 
decree, and if so, to what extent. In order to 
determine the share of the remaining ap- 
pallants, he will take additional evidence 
himself or direct it to be taken by the trial 
Court and if the Yemaining plaintiffs suc- 
ceed, he will pase a decree for joint posses- 
sion in their favour tothe extent of their 
share, _ The costs of this appaal will abide 
the ultimate result of the suit. 

Macpherson, J.—I agree. I desire to 
add, with reference to the decision in 
Daroga Singh v. Raghunandan Singh (3), 
that my view has always been that where, 
in spite of a death among plaintiffs (or de- 
fendants) the whole interest is represented 
by the surviving plaintiffs (or defendants), 
the provision applicable is r.2of O. XXII 
and not the subsequent rules and there is no 
question of abatement, butin the decision 
mentioned it appeared that the whole inte- 
rest in the mortgage was not represented 
by the surviving plaintiffs-respondents in 
which case r. 2 would not apply. 

As to the ground given by the learned 
Subordinate Judge for failing to go into 

the question whether according to tribal 
custom among the Mahto Kurmis the bro- 
ther of a deceased person inherits his pro- 
perty to the exclusion of the deceased's 
widow and daughters,” it has been found 
to be unsound, It is observed that the 
Couris in Manbhum appear to be apprehen-~ 
sive ol tackling the point, and indeed the 
answer may Vary in accordance with cir- 
cumstances. In the present instance the 
Question is whether the right to sue of ap- 
pellant No. 2 survived tohis brother, appel- 
lant No. 1. The appellants’ claim was that 
they were governed by the tribal law of 
the Kurmi Mahtos of Manbhum and the 
nej shbouring districts which, asin the case 
of all aboriginal races, excludes inheritance 
by females (except perhaps occasionally in 
the way of temporary indulgence to a widow 
Or unmarried danghter if that can be termed 
inheritance). The Kurmi Mahtos have in 
Manbhum In many cases become somewhat 
Hinduised. The question is whether in any 
particular instance they have abandoned 
their _tribal rules of inheritance and adopt- 
ed Hindu Law in that regard. There are 
observations on the point in Kritibas 
Mahton v. Budhan Mahiani (8). In Man- 
bhum or at least in parts of it the further 
question will arise andis relevant on the 
present occasion whether if they have not 
only become Hindus but have also adopted 

()6PL : : i 
738: (1936) Baa a a kir Cas, 796; ATI Rj1925 Pat. 
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Hindu Law, it is the Mitakshara form of 
it (which certainly governs the great land- 
holding families of the District and which 
may be the indigenous law), or whether 
members of this pre-eminently Manbhum 
tribe have adopted the Dayabhaga Law from 
Bengali immigrants of the higher castes. 
In the present instance if the appellants’ 
family is governed by the Mitakshara rules, 
it will further be necessary to consider whe- 
ther the appellant No. 1 and appellant 
No. 2 constituted a joint family. If they 
did, appellant No.1 took by survivorship 
and represented the whole interesi, If they 
did not, the widow and daughter of appel- 
ant No. 2 would represent his interest, as 
cf course they also would, if the Dayat-haga 


Law applies. 


D. Case remanded. 


ed 
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Civil Appeals Nos. 856 and 1003 of 1933 
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NASIM ALI AND EDGLEY, JJ. 
BENGAL COAL Co., LTrp. —DRFENDANT— 
APPELLANT 
VETSUS 
Sri Sri JANARADAN KISHORE LAL 
SINGH DEO AND aNnoTasR—PLAINTIFFS— 
RESPONDENTS 

Bengal Cess Act (IN of 1880), s. 5—Road cess— 
Whether amounts to cess imposed on mines—Lease— 
Construction—Intention of parties, how ascertained 
—Bengal Mining Settlement Act (TI of 1912), s. 10 (4) 
—Lease to pay and discharge taxes, which shall be 
charged, assessed or tmposed upon mines—Obligation, 
whether extended to charges imposed in respect of 
mines on persons, Viz., landlord and tenant. 

The Cess Act provides for the imposition of g 
cess on all immovable property situated in the pro- 
vince. For the purposes of the Act mines, etc., ara 
included in the definition of immovable property. 
In the case of mines the cess is assessed on the annua? 
net profits of which the royalty recsivable by the 
landlord is a part. Itis, therefore, a cess imposed 
on the mines. Manindra Chowdhury Nandy v. 
Secretary of State (2), referred to. [p. 617, col, 1,7 

The decision in the case should not turn on the 
magic of a particular word or words in one covenant; 
what matter may be reasonably supposed to be in the 
contemplation of the parties at the time of the con- 
tract igs to be ascertained from a conspection of all 
the terms of the contract, Foulger v. Arding (4), re- 
lied on. [p. 617, col. 2; p. 618, col. 1. 

The relevant clauses in a lease were these: “all 
the aforesaid royalties shall be paid free from any 
deduction. The lessee shall pay the royalty and 
royalties reserved in the lease at the time and man- 
ner appointed in that bebalf and shall also pay and 
discharge all taxes, rates, assessments and imposition 
whatever being in the natureof public demand which 
shall from time totime be, charged, assessed or im- 
posed upon the said mines or any part thereof by the 
authority ofthe Government of India or the said 
Local Government except demand of land revenue 
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and shallalso pay interest at the rate of 12 per 
cent, per annum on all arrears of such royalty or 
royalties frem the due date thereof.” The question 
was whether the burden of the obligations in the pre- 
sent case namely, road cess, mine cess and income- 
tax which was on the landlords had been thrown on 
the tenant by the operation of the covenants in the 
lease. The contention on behulf of the tenant was 
that these impositions did not come within the - co- 
venants in the lease as they were not charged upon 
the mines but upon the landlord in respect of the 
mines ; 

Held, that although in the covenant the words 
used were: “upon the said mines” and there were 
no words ofthe type “or in respect of them,” on 
@ consideration of all the terms of the lease, the ob- 
ligation could not be limited to charges on the 
mines themselves but extended to charges imposed 
in respect of them on persons, namely landlord or 
tenant, and that the tenant undertook the liability to 
pay all charges of a recurring nature imposed by 
the statutes whether they were described in the 
statute as imposed on the mines or on the lessor or 
the lessee in respect of them. [p. 618, cols. 1 & 2.] 

Per Edgley, J.—The expression “ charged, assessed, 
or imposed upon the said mines “ conveys the idea 
of direct and separate assessment arising from 
ownership of the mines or the receipt of profits 
therefrom and if the covenant be read as a whole, 
this wasthe meaning of ths expression, which the 
parties had in contemplation atthe time of the exe- 
cution of the lease. As regards, the income-tax, it is 
a personal tax having regard to the provisions of 
the Income Tax Act, with regard to assessment, it 
would inthis particular case be impossible to sepa- 
rate. any income-tax whichmight be payable upon 
the mine from the total amount of income-tax pay- 
able by the party concerned. The amount cf the 
income-tax payable by a person who owns mines or 
derives any portion of his income therefrom is not 
separately assessed upon the mines and income 
arising therefrom but is assessed upon his total in- 
come which is determined according to certain 
specific directions contained in the Income Tax Act. 
Such a tax, therefore, cannot be said to bea tax 
upon the said mines and could not have been in 
contemplation ofthe parties when the lease was exe- 
cuted and the tenant was not liable to pay it. [p. 
620, cols. 1 & 2.] < 

O. A. from the appellate decrees of the 
District Judge, Burdwan, dated December 
7, 1932. 

Messrs. Sarat Chandra Bose, Santi Kr, 
Roy Chowdhury and Manmatha Nath Dag 
Gupta, for the Appellant. 

Messrs. S. N. Banerji, Narendra Chand- 
ra Bose, Satyendra N, Mitra and Karuna- 


moy Ghose, for the Respondents. 


Nasim Ali, J.—These two appeals arise 
out of a suit for recovery of road cess, mine 
cess and income-tax chargedon the royalty 
payable for a certain colliery under the 
terms of a registered indenture of lease. 
The trial Judge decreed the suit. On ap- 
peal by the defendants to the lower Ap- 
pellate Court the learned District Judge has 
affirmed the decree of the trial Judge for 
road cess and mine cess, but has dismissed 
the plaintiffs’ claim for income-tax. Hence 


BENGAL COAL CO., LTD. V. J. K, LAL SINGH DEO (CAL, 


1651C 


these two fsecond appeals, one (S. A. No. 
856) by the defendants and the other 
(5. A. No. 1003) is by the plain- 
tiffs. The point for . determination 
in the two appeals is whether under 
the terms of the lease the plaintiffs are 
entitled to recover: (aj road cess, (b) mine 
cess: (c) income-tax, paid by them on the 
royalties reserved in the lease. The rele- 
vant clauses in the lease are these: 

“(a) All the aforesaid royalties shall be paid from 
any deduction (cl. 1 of Part 6 of the Indenture).” 

“(b) The lessee shall pay the royalty and royalties 
reserved in the lease at the time and manner appoint- 
ed in that behalf and shallalso pay and discharge 
all taxes, rates, assessments and imposition whatever 
being in the nature of public demand which shall 
frem time to time be charged, assessed or imposed 
upon the said mines or any part therecf by the 
authority of the covernment of India or the said 
Local Government except demand of land revenue, 
and shall also pay interest at the rate of ]2 per cent. 
per annum on all arrears of such royalty or royalties 
from the due date thereof (cl. 1, Part 7 of the 
Indenture.)’ 


It is contended on behalf of the lessee that 
the object of the covenant to pay taxes, 
rates, assessments and impositions was nat 
to throw upon the lessee the burden of the 
assessments payable by the lessor under the 
siatutes but only to state the liability of the 
lessee to pay his share of the assessment 
under the Statute Laws. The words “all 
taxes, etc.“ indicate that the lessee 
was mede Hable by the covenant 
for the whole cf the impositicns upcn 
the demised mines payable by the 
lessor and the lessee and not simply for the 
portion payable by the lessee only. If the - 
object of the covenant was to make the 
tenant liable for his share of the assess- 
ments only there was no necessity for insert- 
ing it in the lease because the liability was 
already fixed by the Statutes. The co- 
venant was not intended to be a mere 
surplusage but was framed with the object 
of throwing on the tenant the burden of 
obligations which in the absence of such a 
covenant might have fallen on the landlord. 
The question is whether the burden of the 
obligations in the present case namely, road 
cess, mine cess and income-tax which was 
on the plaintiffs has been thrown on the 
defendant by the operation of the covenants 
in the lease. The contention on behalf of 
the tenant is that these impositions do not 
ecme within the covenants in the lease as 
they are not charged upon the mines but 
are charged upon the landlord in respect 
of the mines. Now what is the difference 
between an imposition upon the mines and 
an imposition in respect of the mines? All 
impositions are ultimately charged to the 
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` landlord or the tenant or both. Mr, Bose’s 
contention, however, is that when parties to 
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` a covenant use the words “imposed, assessed _ 


‘or charged upon the premises” the meaning 
of the words is the sense in which the words 
are used in the Statute. In support of his 

‘contention he invited our attention tothe 
following passage in the judgment of Banks, 
J., in Eastwood v. McNab (1): l 

“When parties to a covenant use the words ‘charg- 
‘ed on premises’ the meaning of ‘charged’ includes 
. the sense in which the word is used in the statutes.” 

In this passage the word “includes” has 
been used by the learned Judge. This 

word is wider than the word “means.” ‘The 

_plaintiffs have been assessed for road cess 
-under ihe provisions of the Cess Act (Bengal 
Act IX of 1880) in respect of the royalty 
received or receivable by them. The Cess 
-Act provides for the imposition of a cess on 
all immovable property situated in the 
province. For the purposes of the Act 
mines, etc, are included in the definition of 
‘immoveable property.” In the case of 
-mines the cess is assessed on the annual 


net profils cf which the royalty receivable . 


-by the landlord is a part: Manindra Chow- 
dhury Nundy v. Secretary of State (2). Itis 
therefore a cessimposed on the mines; and 
comes within the covenant. Mine cess is 
a cess imposed by the Bengal Mining 
Settlement Act (Bengal Act If of 1912). 
It appears from s. 10 of the Act that certain 
expenses incurred by the Mines Board of 
Health for the better sanitation of mining 
settlements are charged to the owner of 
mines and all persons who receive any 
royalty from such mines, and the assessment 
in the case of receivers of royally are based 
-on the road cess payable by them. In view 
of these provisions in the Act, Mr. Bose con- 
tends on the authority of the observations 
of Jessel, M. Ria Allum v. Dickinson (3) 
that the mines cess isnotcharged or impos- 
ed upon the mines but is a personal demaud 
on the plaintiffs who are the receivers of 
royalty from the mines and is, therefore, not 
within the covenant as there are no words 
in the covenant to the effect “or in respect 
of the mies” “or on the lessor in respect of the 
mines.’ The liability in» Allum v. Dickin- 
son, (3) arose under s. 105, 

anagement Act, 1855, 18 & 19 Vict. 
Ch. 120, the relevant portion of which is 

D ie K B361; 83 LJKB 941; 110 LT 74); 


R 517. 
(2) 38 0 372; 9 Ind. Cas. 311; 38I A 31;150 W 
N 201; 8A L J 140;13 C LJ124;9 MULT 196; 13 
Bom, LR82;21ML J 365; (INEM W N83 


. J. 
(3) (1882) 9Q B 632; 5? LJ QB 190; 47L T 493; 
80 W R 930; 47 J P 102. 3 
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as [follows: “The owner cf such houseg 
forming such street (laid out or made by 
the Vestry or District Board under that Act) 
shall, on demand, pay to such Vestry’ or 
Board the amount of actual expenses of 
providing and laying such pavement," 
The real question for determination 
in that case was about the liability 
under the covenant not for annual charges 
but for payment which was to be made once 
for all for the permanent improvement of 
the property. A covenant to pay charges, 
etc.” is “not construed to throw expenses of 
permanent improvement on the tenant 
unless there are words clearly requiring 
such a result”: Halsbury’s Laws of Eng- 
land, Vol. 18, p. 491. In general the tenant 
is “liable to bear all expenses which are of 
a regularly recurring nature and which are 
incident to the occupation of the premises": 
ibid. In discussing the nature of the 
charge in question in Allum v. Dickinson 
(3), Jessel, M. R., observed : 

“The charge in question was for making a new 
street which „was a charge naturally payable by the 
owner, The tenant is not usually made liable to any 
charges for the permanent improvement of the pro- 
perty. But this isnot conclusive. Then there is an- 


other circumstance in favour ofthetenant The other 
charger mentioned in the covenant are annual charges; 


"but this is a payment which isto be made once fcr 


all and is therefore not similar to. the other payments 
which are to be thrown on the tenant.” 


In Foulger v. Arding (4), the charge 


“in question was aiso a capital charge. The 


covenant in that case contained the words 
“or in respect of the said premises or in 
respect thereof on the landlord and tenant." 
But the following observations in that case 


are instructive: 

“it appears to me that a lamentable waste of judicial 
time and power is often involved in examining deci- 
sions with regard to the meaning of words which with 
one context are capable cf one meaning and with 
another context of another meaning. Underlying the 
whole matter is the consideration that we are dealin 
with a contract of demise between landlord and tenant 
and the covenant must be assumed to relate only to 
matters which may reasonably be supposed to have 
been contemplated by the parties as being within the 
purview of such a contract : per Collins, M. R. 

The authorities on the subject are in a very 
uusatisfactory condition. The general current of 
decisions have been infavour of the landlord and not 
if favour of restricting the meaning of such covenants: 


“per Romer, L. J. 


Metropolis . 


The general tendency of the decisions is strongly in 
the direction of increasing liability upon the teuant 
by reason of the |intention now generally imputed to 
the covenant of {enabling the landlord to receive hig 
rent free from all deductions; Landlord and Tenant, 
Edn. 6, pp. 212-213.” 

The decision in the case should not, there- 


fore, turn on the magic of a parlicular word 
9) (1902) 1 K B 700; 71 LJK B 499; 86 L T 488; 50 
WR 417, 
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or words in one covenant; what matter may 
be reasonably supposed to be in the con- 
templation of the parties at the timeof tke 
contract is to be ascertained from a conspec- 
tion of all the terms of the contract. The 
liability for the mine cess is on both the 
owner and occupier. The policy of the Act 
is that all persons who benefit by the 
maintenance - of the works of sanitation 
should bear the liability of paying the same. 
It is acharge of a regularly recurring nature 
and is incident to the occupation of the 
premises. It is payable in respect of the 
mines benefited. The covenant to pay rates, 
taxes, ete., in this case described these 
_impositions as being in the nature of 

public demands. If the words in the co- 
venant are to be taken as used in the same 
sense in which they are used in the statute, 
we must look to the statute which imposes 
the obligation on the landlord to ascertain 
whether it is in the nature of a public 
demand. Section 10, cl. (4), Bengal Act II 
of 1912, lays down that all expenses charge- 
able under the section shall be recoverable 
as if they were arrears of land revenue, 
Section 3 (6) and cl. (3) of Sch. 1, Bengal 
Public Demand Recuvery Act (Bengal 
Act IIT of 1918) make these charges public 
demands for the purposes of that Act. 
The words “being in the nature of 
public demands” were inserted in the 
covenant for some purpose and some 
meaning must ba given to it. Demand of 
land revenue and not demands “in the 
nature of land revenue” are excluded from 
the convenant. Public demands which are 
not land revenue but are recoverable as 
if they were arrears of land revenue can 
be therefore reasonably supposed to have 
. been in the contemplation of the parties. 
Again the covenant about the payment of 
royalty contains the words “free from any 
deductions.” The words must be given 
some meaning. They suggest an increase 
in the liability of the tenant. Mr. Bose, 
however, contends that the object of the 
covenant was lo lay down that the tenant 
will have to pay the minimum royalty of 
Rs, 2,170 per annum whether the lessee 
' raises sufficient quantity of coal or not. 
But in cl. (1) part 5 of the lease there is 
a distinct provision that the minimum 
royalty of Rs. 2,170 shall always be paid 
whether the quantity mentioned in that 
clause in fact be raised or not. 

It is true that in the covenant the words 
used are “upon the said mines” and there 
are no words of the type “or in respect of 
them.” But ona consideration of all the 
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terms of the lease, I am of opinion that the 
obligation cannot be limited to charges on 
the mines themselves but extends to charges 
imposed in respect of them on persons, 
namely landlord or tenant, and that the 
tenant undertook the liability to pay all 
charges of a recurring nature imposed by 
the statutes whether they are described in 
the statute as imposed on the mines or on 
ihe lessor or the lessee in respect of them. 
The lessee paid this cess without any objec- 
tion for several years before the institution. 
of the present suit. J am therefore not pre- 
pared to say that the decision of the Courts 
below on the point is wrong. As regards 
the claim for income-tax the contention of 
the lessor is thatit is alsc within the ċo- 
venant. Forthe purposes of the decision 
in the case. I do not express any opinion 
on this question asthe plaintifs’ claim under 
this head fails for want cf any materials 

to show what amount was imposed 
on them under the Income Tax Act 
for the demised mines only. The amount 
claimed by the plaintiffs as income-tax has 
not been separately assessed on them by 
the Income-tax Authorities under the In- 
come Tax Act. The amount claimed in the 
plaint has been laid at a certain figure by 
the plaintiffs on calculation at a certain rate 
on theirincome from the mines. Tnis rate is 
not the rate imposed on the plaintiffs’ in- 
come from mines alone by the Income-tax Au- 
thorities. It has been fixed not only with re- 
ference tothe income from the mines but 
also with reference to their other source of 
income. The amount claimed under this 
head is not therefore the amount imposed 
by the Income-tax Authorities under the In- 
come Tax Act in respect of the mines only, 
The result, therefore, is that both the ap- 
peals are dismissed. The parties are dir- 
ected to bear their own costs in these two 
appeals. 

Edgley, J.—In Appeal No. 856 of 1933 
one of the main arguments addressed to us 
in favour of the appellant Company was to 
the effect that ihe road and public health 
cesses are charged not upon the mines but 
in respect of the mines, and this being the 
case, the Company are not liable to pay the 
cesses under the terms of their lease. During 
the course of the argument learned Counsel 
referred to certain English cases in order 
to show that a delicate distinction must be 
drawn between the expression “upon” and 
in “in respect of." A distinction of this 
nature appears to have been drawn in 
Allun v. Dickinson (3), in which it wag 
decided that the proportion of the expense 
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of paying a new street assessed upon the 
demised house was notarate payable by 
the teDant under the covenant. It was, how- 
over, pointed out by Jessel, M. R., in that 
particular case that the pavement in ques- 
tion was one for the permanent improve- 
ment of the property and was a personal 
demand on the owner which might be en- 
forced on his premises. In a subsequent 
case, Brett v, Rogers (5), in which the tenant 
was held liable to pay the plaintiff the 
amount expended by her in complying with 
a notice of the sanitary authority, the de- 
cision turned mainly upon a construction 
of the expression “duties” imposed in res- 
pect of the-premises” and it was held that 
this expression was wide enough to enable 
the plaintiff to succeed in the case in ques- 
tion. From the decision in these two cases 
on which learned Counsel for the Bengal 
. Voal Company mainly based his argument, 
it is difficult to deduce any clear principle 
with reference to the precise meaning of 
words in covenants relating to assessments. 
The principal authorities were, however, 
reviewed by the Court of Appeal in 1902 in 
‘Ioulger v, Arding (4). In that case it was 
pointed out by Collins, M. R., that in desl- 
ing with a contract of demise between land- 
‘Jord and tenant. 

“The covenant must be assumed to relate only to 
matters which may reasonably be supposed to have 


“been contemplated by the parties as being within 
the purview of such a contract.” 


Romer, L. J., further pointed out that the 
authorities on the subject were in a very 
unsatisfactory condition and that the 
‘general current of decision had been in 
favour of the landlord and not in fav- 
our of restricting the meaning of 
such covenants. In the case in question 
the decision turned mainly upon the con- 
struction to be placed upon the expres- 
sion: 

“Imposition charged or imposed upon or in respect 


of the said premises on the landlord, tenant or oc- 
. cupier of the same.” 


And it was held that the obligation in 
respect of which the suit had been brought 
‘was one within the natural meaning of the 
terms of the covenant and clearly within 
the contemplation of the parties to the 
lease. In the lease with reference to which 
these appeals arise, the lessees have clearly 
covenanted to pay: 

‘All taxes, rates, assessments and impositions 
“whatsoever being in the nature of public demand, 
which shall from time to time be charged, assessed 
or imposed upon the said mines or any part thereof 
by authority of the Government of India or the said 


(5) (1897)1 Q B 525; 66 LJ Q B 287; 76 L T 26; 45 
W R334, 
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local Government or otherwise, except demands fer 
land revenue.” 

The question, therefore, arises as to what 
were the payments in contemplaticn of the 
parties at the time when the lease was exe- 
cuted. Land revenue was clearly to be 
paid by the lessors but other taxes in the 
nature of a public demand and upon the 
said mines were to be paid by the lessees. 
The only taxes with regard tọ which we 
have been asked to adjudicate in this con- 
nection are road cess, Mines Board of Health 
Cess, and income-tax. No question has so 
far arisen with regard to any other tax and 
it is in fact not suggested that any other 
tax, besides land revenue, which has been 
expressly excluded, has been imposed either 
upon orin respect of the mines covered 
by the lease. At the outset I may say 
that, having regard to what ap- 
Daars to have been the intention of the 
parties to this lease as expressed in the 
language of the covenant, it would have 
made little practical difference even if the 
expression “in respect of the said mines” 
had been used instead of the expression 
“upon the said mines.” The latter is the 
expression which appears in the covenant, 
but itis obvious that, although the taxes 
which were jin contemplation of the parties 
might have been assessed upon the mines 
or upon income arising therefrom, such 
taxes would actually be paid in respect of 
the mines. The main point, therefore, 
seems to be whether the three. taxes men- 
tioned above are really taxes upon the mines 
as contemplated by the parties to the lease. 
The three taxes in question are all in the 


‘nature of public demands although the prin- 


ciples upon which they are assessed are 
different To my mind, the expression 
“charged, assessed, or imposed upon the said 
mines” conveys the idea of direct and se- 
parate assessment atising from ownership 
of the mines or the receipt of profits there- 
from and [ am of opinion that, if the coven- 
ant be read as a whole, this was the mean- 
ing of the expression, which the parties had 
in contemplation at the time of the execu- 
tion of the lease. 


Learned Counsel for the Bengal Coal 
Company admits that, in view of the pre- 
amble to the Cess Act (Bengal Act IX of 
1880) and the provisions of Chap. V there- 
of, thereis some difficulty in contending 
that road-cess is not a tax upon the mines. 
The preamble clearly authorizes the levy of 
such a cess on immovable property and 
under the provisions of Chap. V of tne Act 
this tax is assessed, in the case of mines, 
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on the avérage of the annual net profits 
therecf. Further, in the case of the Mines 
-Board of Health Cess, it is provided in s. 10 
‘of the Act that the cess shall be charged to 
the owners of mines, and to persons who 
receive any royalty, rent of fine, from such 
‘mines. It seems lo be clear therefore that 
the liability to pay the road cess and the 
Mines Board of Hea'th Cess arises directly 
-in connection with the ownership of the 
mines or the receipt of income arising 
therefrom. These taxes are also separately 
assessed upon the persons concerned and 
‘they must, I think, be regarded as charges 
which the lessees have rendered themselves 
liable to pay under the terms of the coven- 
ant, and Lam of opinion that the lessors 
‘have clearly contracted thernselves out of 
‘any statutory liability which they would 
‘otherwise have incurred with reference to 
these taxes. 

Ditferent considerations apply however in 
the case of income-tex. With regard to 
‘this tax I am in agreement with the learned 
District Judge in thinking that it is.a per- 
sonal tax. Further, as was pointed out by 
Lord McNaughten in London County Council 
v. The Attorney-General (6), income-tax is 
a tax on income. It js not meant to “be a 
tax on anything else; it is one tax not a 
collection of taxes essentially distinct.” In 
this connection it is argued by learned 
Counsel for the appellants in Appeal 
Na. 1003 of 1933, that income-tax must also 
be regarded as having been contemplated 
-by the parties to the covenant, in view of 
the fact that mines are property and that 
‘property is one of heads of income charge- 
able to income-tax under s. 6, Income Tax 
Act (Act XT of 1922). It musi, however, be 
remembered that income-tax is assessed 
‘under s. 23 of the Act not separately in 
respect of the various items mentioned in 
‘g. 6, but upon ‘total income” of the as- 
sessee. Under s. 2 (15) of the Aci the ex- 
pression “total incomes” means the ‘total 
amount of income, profits and gains from 
‘all sources to which this Act applied com- 
puted in the manner laid down in s. 16.” 
which latter section relates to exemptions 
and exclusions in determining the total in- 
come. Having regard to the provisions of the 
-Income Tax Act with regard to assessment, 
it would, in this particular case, be impos- 
‘sible 10 Separate any income-tax which 
might be payable upon the mine from the 
total amount of inéome-tax payable by the 
party concerned. The amount of the’ income: 
tax payable by a person who owns mines 


. 


~ (6) (1901) 70 LJ K B77. 
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or derives any portion of his income there- 
from is not separately assessed upon the 
mines and income arising therefrom but is 
assessed upon his total income which is de- 
termined according to certain specific direc- 
tions contained in the Income Tax Act. In 
my View such a tax cannot be said to bea 
tax upon the said mines and could not have 
been in contemplation of the parties when 
the lease was executed. I therefore agree 
that these two appeals.must be dismissed. 
D. Appeals dismissed. 
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Civil Procedure Code (Act V of 1908), O. XXI, 
r. 68—Suit under O. XXI, r. 63 by unsuccessful 
claimant—Scope of suit—Plaintiff, whether bound to 
prove his titie—Proof of invalidity of attachment 
for want of sanction of Insolvency Court, effect of. 
In a suit by an unsuccessful claimant under 
O. XXI, r. 63, Civil Procedure Oode, the plaintiff 
must establish hisright to the property. He cannot 
succeed by merely showing that the attachment was 


-invalid for want of some formality, for instance, for 


want of sanction of the Insolvency Court in the case 
of an insolvent debtor. 

Though in claim proceedings the question to be 
determined by the Court is one of possession, it is 
dependant upon the title of the claimant independ- 
ent of the title of the judgment-debtor and the 
question of title cannot, therefore, be entirely divorc- 
ed from possession. Pakirayya v. Kamasastri (6), 
explained. 

A. against the order of the Court of the 


Subordinate Judge of Cocaneda, dated 


August 8, 1934, and made in A. S. No 2 
of 1934 preferred against the decree of the 


Court of the District Munsif of Peddapur, 


dated November 25, 1933 and made in 
O. S. No. 352 of 1932. 


Mr. Y. Suryanarayana, for the Appellant. 
Mr. C. Rama Rao, for the Respondents. 
 Judgment.—tThis appeal arises out of a 
suit. instituted by the plaintiff-appellant 
under O. XXI, r. 63, Civil Procedure Code, 
for a declaration that the property which is 
the subject-matter of the suit is her own 
property not liable to be attached in execu- 
tion of a decree in 8S. C. S. No. 705 of 1931 
on the file of the Sub-Court, Cocanada, 
obtained by the 3rd defendant against her 
husband, the. 1st defendant. [t transpires 
that subsequent to the passing of the decree 
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in tLe said suit’ tke Ist defendant was 
adjudicated insolyent on March 15, 1932, 
end all his property vested inthe 2nd defen- 
dant, the Official Receiver. The suit prop- 
erty was attached cn April 18, 1932. The 
plaintiff preferred a claim under O. XXI, 
r. 58, Civil Procedure Ocde, requesting the 
Court to release the property from attach- 
menton the ground ihat the property is 
her own property as ske purported to have 
purchased the same under asale-deed dated 
November 10, 1930. The claim was resisted 
by the 3rd defendant decree-holder on the 
ground that the transacticn was benami 
icr the benefit of the Ist defendant and not 
bona fide. The claim wes disallowed on 
ihe ground that the transaction was not 
bona fide. Tkereupen the plaintiff filed 
tLe present suit for a declaraticn that the 
suit property belongs to her and not to the 
Ist defendant, and, ikerefore, tLe property 
was not liable to be attached es the prep- 
erty of the lst defendant. There was also 
another ground alleged for the release of 
the attackment, nemely, the attackment 
having been made subsequent to tle Ist 
defendants adjudicaticn in insolvency 
without the leave of ihe Insolvency Cout 
tke attachment is invalid. The learned 
District Munsif who tried the suit upheid 
the latter objection and gave a decree in 
favour of the plaintiff without going into 
ihe questicn whether the plaintiff wes 
entitled tothe suit property cr not. The 
learned Subordinate Judge icversed tLe said 
decision on tte ground that even assuming 
ihat the attachment isinvalid onike ground 
alleged still the plaintiff had to establish 
ihat ihe property beknged io Ler end that 
the question cf tile cught to have been 
determined by ike District Munsif and, 
therefore, le remandcd the suit for decision 
on ihe merits cf the plaintiffs claim. It is 
against the order of remend that his:apreal 
has piefened. IJtisconicnded by Mr. Y. 
Suryanerayena cn kehalf of ihe appellant 
that it is not incumbent cn tLe plaintiff to 
‘establish a title to tLe proyerty but it is 
enough if ske makes cut that the attach- 
ment was invalid and, therefore, the prop- 
eriy was not liable to be attacked. He lays 
considerable emphasis on the language of 
O. XX1, r. 58, that the claim cr objection 
is preferred to the Court on the grcund that 
the property is not liable to be attached 
and all that he has to skew in the claim 
preceedings is that the property is not 
liable to attachment and if he satisfies the 
Court that by virtue,of the insolvency pro- 
ceedings the property is not liable to be 
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attached, the Court is bound to release the 
property from attachment lirespective of 
the question of the claimant's title and 
O. XXI, r. 63, being a continuation of the 
claim proceedings, it is enough if ke is 
able to substantiate the invalidity of the 
attachment. In my view this contention is 
untenable. An examination of the relevant 
provisions of O. XXI, rr. 58 to (3 clearly 
indicates that tke scope of a suit 
under O. XXI, r. 63, is to declare the 
title to the property which is sought to 
be attached in executicn proceedings. The 
language of O. XXI, r. 63, is clear and 
Tie pariy ageinst whom 
the order is made under the previcus rules 
is required to establish the tight which he 
claims io the property in dispute. The 
words “establish the right” mean that tke 
right claimed in the suit must be declared. 
If the plaintiff is an unsuccessful claimant 
he must establish that the property belongs 
to him cr that he has some interest indepen- 
dent of the title of the judgment-debtor 
and, therefore, the property is not liable 
to be attached. If the plaintiff is the 
decree-holder, he must establish that the 
property seeks to altach is that of the 
judgment-debtor or the judgment-debtor 
has seme interest therein which he is 
entitled to attach, Under O. XXI, r. 58, 
no doubt the ground on which the claim or 
objection is to be preferred is that the 
property is not liable to attachment bat 
under O. XXI, r. 59, what the claimant 
or objector has to show is indicated. He 
must establish that at the date of the 
attachment he has some interest in or was 
pcssessed cf the property attached, i.e. a 
sufficient interest 10 enable tke Court to 
maintain him in possession of the property 
as against the judgment-debtor. This is 
made sufficiently piain by the following 
rr. CO and 61. Under the said i1ules if the 
Court is satisied that the claimant is in 
possession of the property cn his own 
account, the property is to be released from 
attachment. But if il is shown that the 
property isin the possession of the claim- 
anton account of the judgment-debtor or 
in the possession of the judgment-debtor in 
his own account but not in trust for another, 
the property is not to be released from 
attachment. Though in the claim proceed- 
ings the question to be determined by the 
Court is one cf possession it is dependent 
upon the tille of the claimant, independent 
of the title of.the judgment-debtor. Thus it 
will be seen that we cannot entirely divorce 
the question ‘of title from possession. H 
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may even be the possession of a trespasser 


cin be sustained because it will be posses- 
sory title hcstile to that of the judgment- 
debtor. Vide Ramaswami Chettiar v. 
Mallappa Reddiar (1). As observed by 
Rankin, J. in Najimunnissa Bibi v. Nachar- 
uddin Sardar (2): 

“It is impossible to separate altogether the ques- 
tion of possession and of title. Thus if the judg- 
ment-debtor was in possession, he may have been in 
possession as agent or trustee for another, and 
this has to be enquired into. * * * * To that 
extent, the title may be apait of the enquiry in a 
claim case..." ; 

If, therefore, it be shown that the claim- 
ant has no title independent of the title of 
the judgment-debtor—he will fail because 
the possession which he seeks to maintain 
cannot be possession on his own account. 
In Nga Tha Yah v. F. N. Burn (3), in con- 
struing s. 246 of Act VIII of 1869 corres- 
ponding to O. XXI, rr. 56 to 63, Civil Pro- 
cedure Code. Sir Barnes Peacock, C. J., 
observed: 

“the claimant would not havea right to interfere 
unless he proved that they (the goods) belong to him 
or were in his possession;” (p. 99.) 
possession being: 

" prima facie evidence they were his property.” 

When a suit is instituted under O. XXI, 
r. 63 -itis not merely a continuation of the 
claim proceeding, but what is essentially 
litigated is a question title. For example, 
it may be the claimant in the claim pro- 
ceedings would have succeeded by merely 


showing that he was a trespasser but the. 


decree-holder can establish in a .suit which 
he files under O.. KAT, r. 63, that.the trespass 
was not of sufficient duration to confer any. 
title in the successful claimant and the. 
property still belonged to the. judgment- 
debtor and that, therefore, he is entitled to 
attach the property as that of the judg- 
ment-debtor. Vide Ramaswami Chettiar v. 
Mallappa Reddiar (i). As observed by 
Wallace, J. in Donepudt Subramanyam v. 
Nune Narasimham (4): at p. 327* 

“the claim enquiry merely settles whether the 
claimant is in possession of the property in his own 
behalf or on behalf of the judgment-debtor. But the 
claimant in his suit has to establis: aight which he 
claims to the property, that is, the quesiion of title, 
is also raised for decision. The suit is, therefore, 
really in part anew legal proceeding, and is not 


(1) 43 M 760 at pp. 778, 779; 59 Ind, Cas, 947; (1920) 
M WN572; 39M L J 350; 28 M LT170;12L W 


475 (i R). 

(2)51 C 548; 83 Ind. Cas. 233; 39 C LJ 418; AI R 
1924 Oal. 744. 

(3) 2 B L R91. 

(4) A I R 1929 Mack 323 at p. 327:119 Ind. Cas 46: 
29 LW 349; ATR 1929 Mad. 323; 56 M LJ 489; Ind, 
Rul. (1929) Mad. 878. 


Page of A, LR. 1939 Mad [ea] aT 


MASMA BAYAMMA 4. YENDRU PAPANNA (MADR) 


16516 
entirely restricted tothe questions within the scope 
of the claim enquiry.” _ 

No doubt the words ‘to establish the right’ 
may enable the plaintiff to claim a larger 
relief than a mere declaration of title but 
it certainly does indicate that what the 
plaintiff has to establish is his title to the 
properly in dispute. That this is the true 
View seems to be clear from the observations 
of the Judicial Committee in Sardari Lal v. 
Ambika Pershad (5): at p. 526* 

“A suit may be brought to claim the property, 
nothwithstanding the order, but the law of limitation 
says that the plaintiff must be prompt in bringing 
the suit. The policy of the Act evidently is to 
secure the speedysettlement of questions of title 
raised at execution sales.” 


Considerable insistence was placed by 
Mr. Y. Suryanarayana on the observations of 
Madhavan Nair, J. in Pakirayya v. Kama- 


‘sastri (6), which seems to lend colour to his 


contention that it may not be incumbent 
upon the plaintiff to establish his title to 
the property unless ke himself seeks a 
declaration of title thereto. What happened 
in that case was, a question of title was 
raised and the learned Judge observed that 
the lower Court was right in determining 
that question as evidence in regard thereto 
was adduced. It is not authority for the 
proposition that a ciaimant before he can 
get relief is not bound to establish his 
title to the. property and he can succeed by 
merely saying that the order of altachment 
was not properly made. Whatever Madha- 
van Nair, J.. may have intended to lay down 
in the said decision, his later judgment in 
Nelliri Venkayya v. Devabnaktuni Ragha- 
vayya (7), does not support Mr. Surya- 
narayana. In that case the learned Judge 
makes the following observation ai p. 592:T 
“This Court had held, in Pakirayya v. Kamasastri 
(6), that the terms of O. XXI, r. 63, are wide enough 
to include a suit based upon title, The point to ba 
observed is that the rule dues not specifically say 
either that it is possession on the date of the claim 
proceedings that should be established or thatit is 
the title of the claimant that should be established. 
The words are 'the claimant may institute a suit to 
establish the right which he claims to the property 
in disputes.” In order to prove that he has a right, 
to the property in dispute, consideration of his title 
as well of possession will be relevant, The two ques- 
tions cannot be separated one from -the other, for, in, 
finding out who is in possession of the property the 
question as to who has title to it will be relevant 
because ordinarily, possession will follow title.” 


(5) 15 C 52lat p. 526; 15 I A 123; 5 Sar. POT 
172; 12 Ind. Jur. 210 (P O). 

(6) A I R 1933 Mad 328; 142 Ind. Cas. 395; Ind, 
Rul. (1933) Mad, 224; 37 L W 437; (1933) M W N 669. 

(7)68 M LJ 590; 156 Ind. Cas. 878; 41 LW 726; 
(1935) M W N 581; €R M72; AIR 1935 Mad, 596. 
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This observation clearly supports the view 
which I have taken that it is incumbent 
upon the plaintiff to establish his title to the 
property before he can get the relief 
he wants, namely, the release of the property 
from attachment. This appeal, therefore, 
fails and is dismissed with costs. 

Leave refused. 

A. Appeal dismissed. 


Pema ar aaa 


PATNA HIGH COURT i 
Civil Appeals Nos. 170 and 220 to 220 

of 1934 

July 29, 1936 

James AND ROWLAND, JJ. 
PIRTH! SINGH—ApprLiant 
VETSUS 
RAMSARAN MAHTO AND GT4ERS— 

RESPONDENTS 

Res judicata—Landlord and tenant—Relationship 
——Jlix parte decree—Subsequent rent suit between same 
parties—Question of relationship, whether barred by 
res judicata. 

The relationship of landlord and tenantis the 
very foundation of a decree ina suit for rent and, 
therefore, when sucha suit has been decreed the 
Courts must proceed on the footing that it was a 
matter necessary to be determined and in fact deter- 
mined in the earlier rent suit. It cannot be relegat- 
ed to the category of matters only indirectly, collate- 
rally and incidently decided. The principle will hold 
good even in an ex parte decree passed against the 
landlord and this decree shall operate as res judicata 
in a subsequent suit between the parties. 

[Case-law referred to.] 


C. A. from appellate decrees of the 
eae Judge, Shahabad, dated December 
? a 
Mr. D. N. Varma, for the Appellant. 
Messrs. Harians Kumar and J. N. Sahai 
(in No. 170) and Mr. Harians Kumar (in 
Nos. 220 to 225)—for the Respondenis. 
Rowland, J.—The  plaintiff-appellant 
brought a batch of rent suits alleging him- 
self to be a two annas proprietor in the 
tauzt entered as such in the Collectorate 
Register D and entitled to realise two annas 
of the recorded rentis from ihe respective 
tenants of the holdings in suit. He implead- 
ed the recorded co-sharer landlords as pro 
forma defendants framing tke suits in 
accordance with s. 148A, Bengal Tenancy 
Act. The tenant defendants in all the suits 
except one and the pro forma defendants 
in allthe suits objected that the entire rent 
was payable by the tenants to the pro forma 
defendants and nothing was payable to the 
plaintiff. 
The Munsif rejected fhis contention, hold- 
ing that it was concluded against the defen- 
dants by the principle of res judicata in 
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consequence of the judgments and decrees 
ina similar batch of rent suits inslituted 
in the year 1926-27 between the same parties. 
He held that in consequence of the principle 
of res judicata the defendants were preclud- 
ed on the face of these decisions from raising 
in the present litigation the contention that 
the plaintiff was not entitled to the two 
annas share of rent for which he sued. The 
Munsif also held onthe merits that the case 
set up by the defendants was nct true. The 
allegation was that the proprietors of the 
village had long ago effected an arrangement 
by way of private partition under which the 
entire rent of some tenants was payable to 
the plaintiff; the entire rent of other tenants 
was payable to the pro forma defendants 
and that as a part of this arrangement the 
entire rent of the seven holdings in suit fell 
to be paid to the pro forma defendants. 

On appeal to the District Judge that Court 
reversed the findings of the Munsif on both 
points. The District Judge thought that 
the alleged “division of the rents of tenants 
between the proprietors was correct and it 
was satisfactorily proved.” ‘This, he said, 
was the effect of a judgment on appeal 
of his predecessor, Mr. A. CO. Davies, who, 
in dealing with a batch of rent suits insti- 
tuted by the present plaintiff against certain 
other tenants in the same village, had to 
consider a similar defence to that raised 
in the present suits. The learned District 
Judge was of opinion that if any question 
of res judicata could arise at all this deci- 
sion must operate to conclude the contention 
of the plaintiff. The District Judge un- 
fortunately does not appear to have directed. 
his mind to the precise questions which 
were for determination in those appeals and 
in these. In the present litigation the 
existence ofan arrangement by which some 
tenants paid rent exclusively to the pro 
forma defendants and others to the plain- 
tiffs was admitted; but it was said there 
remained a third class of tenants whose 
rents had not fallen to be collected exclusi- 
vely by either party but remained payable 
to the several proprietors according to their 
shares; and the question was, whether the 
holdings in suit were of this third class. 
The question before Mr. Davies was not 
whether the present tenant-respondents 
were liable to pay rent to the present plain- 
tiff-appellant in respect of the holdings now 
in suit but whether some other tenants were 
liable to pay rent to him.in respect of some 
other holdings. Therefore the pronounce- 
ment of Mr. Davies was quite irrelevant to 
the question now under consideration and: 
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ment of the learned Munsif for having 
omitted to deal with that decision of Mr. 
Davies was unealled for. The learned 
District Judge has used that judgment of 
Mr. Davies as an important piece of evi- 
dence in favour of the defendants which he 
was not entitled todo. It is not, however, 
necessary to go into the question whether 
his findings of fact are vitiated by this 
because his decision cannot be supported for 
another reason. He wasin error in holding 
that the question between the plaintiff and 
the tenant-defendagts was open to him for 
decision as a question of fact in face of the 
adjudication on the same question which 
was arrived ab in the 1927 litigation. 
Of the batch of suits in that year one, name- 
ly, that against Ramsaran, the tenant of 
khata No. 328, the defendant in suit 
No. 1617 of the present year, was decided 
on contest, and the question whether the 
plaintiff was entitled to two annas share of 
the rent was directly put in issue in the 
trial Court and was the subject-matter of an 
appeal to the District Judge. The issue 
was decided in favour of the plaintiff on 
contest and it is hardly necessary to say 
anything further regarding this second 
appeal No. 170 in which the plaintiff is 
obviously entitled to succeed on the literal 
reading of s. 1], Civil Procedure Code, 
the issue in question having been direct- 
ly and substantially decided on, con- 
test. In the other suits of the 1927 litigation, 
the decisions were ex parte, the plaintiff in 
each case getting a decree for the two annas 
share of rent claimed by him. 

I am of opinion that the principle of s. 11 
applies by reason of the explanation which 
extends it to cases in which a matter which 
ought to have been raised as an isste 
will be treated as if it had been raised and 
decided: against the party who ought to 
have raised it. The question whether this 
principle applies to rent suits decided ex 
parte has been considered in a number of de- 
cisions of the Calcutta High Court, and 
it must be taken as settled that as between 
a landlord and his tenant the question of the 
relationship of landlord and tenant is a 
matter that necessarily arises in a rent suit 
and must be considered tohave heen decided 
in favour of the landlord whenever an ex 
parte decree is obtained by him against 
his tenant. There are no doubt cases in 
which it hes been held that an ex parte rent 
decree does not conclude questions as to 
the rate of rent, but we have not been shown 
any case in which it has been -doubted 
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that,as regards the relation of landlord and 
tenant a decision in an ex parte rent suit 
is to be treated as a matter finally determin- 
ed between the parties. In Gnanado Got 
binda Choudhury v. Nalini Bala Debi (1), 
Mukherji, J. sums up the effect of the 
decision in Krishna Behari Rai v. Brajes- 
wart Chowdhury (2), Nubo Durga Dassi v. 
Fyazbux Chowdhury (3), Vishnu v. Ramling, 
(4) Natesa v. Venkatarama (5) and Dwarka 
Das v. Akhoy Singh (6): 

“The essence of the doctrine of res judicata is that 
where a material issue has been tried and determined 
between the same parties in a proper suit and ina 
proper Court as to the status of one of them in relation 
tothe other or asto the right or title claimed by one 
of them against the other the same question cannot be 
agitated by them again in another suit.... Inthe 
case of suits for rent or other recurring liability, the 
causes of action for suits for successive periods are 
different, In the case of such suits, for the doctrine 
to apply, it will have to be shown that the question 
of right or liability not merely for the period inthe 
previous suit, but that for all times or once forall was 
directly and substantially in issue and was tried and 
determined. Ifa direct issue on the point was raised 
and decided, the decision would be res judicata in res- 
pect of any such suit for a subsequent period.” 

Now the relationship of landlord and 
tenant is the very foundation of a decree in 
a suit for rent and, therefore, when such a 
suit has been decreed, the Courts must pro- 
ceed on the footing that it was a matter 
necessary to be determined and in fast 
determined in the earlier rent suit. It can- 
not be relegated to the category of matters 
only indirectly, collaterally and indcidental- 
ly decided. This being so, I am of opinion 
that the decision in the 1927 litigation 
operated as res judicata between the plain- 
tiff and the tenant-defendants concluding 
their contention that the 16 anuas rent was 
payable by them to the co-sharer proprie- 
tors and nothing to the plaintif. That 
being so, the .decision of the Munsif 
was correct. The appeal should be allowed 
and the decision of the Munsif restored with 
costs throughout. 


James, J.—I agree. 


D. Appeal allowed. 


(1) 43C L J 146; 94 Ind. Cas. 837; A I R 1926 Ca, 
650; 30 O W N 593. 

(2,1C 144; 2 I A 283 (P 0). 

(3) 1 C 202; 24 W R 403, 

(4) 26 B 25; 3 Bom. L R450. 

(5) 30 M 510; 17 M L J 518. 

(6930 A 470; 5 A L J 407; A W N 1908, 192, 
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CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
August 8, 1935 
MONAIR, J. 

J YOTESWAR BANERJEE AND ANOTHFER— 
APPLICANTS 


. É VETSUS 

SURENDRA NATH GHOSE AND OTHERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
T. 4—Transfer of decree for execution—Transferee 
Court, if can question validity of order of transfer 
or deal with subject-matter of decree—Decree— 
Execution~—Transfer. 

Where a decree is transferred for execution under 
O. AKI, r. 4, Civil Procedure Code, to a Small 
Oause Court, the transferee Court is not entitled 
to question the validity of the order of transfer 
or to deal with the subject-matter of the decree 
which has been transferred. The transferring 
Court has to decide whether the transfer can or 
cannot be properly made, and once having done so 
it is not within the powers of the Court to whom 
the transfer is made to re-open that order. If 
he is of opinion thatthe order is wrong, the un- 
successiul party has a remedy by way of appeal, 
Beerchunder Manikya v, Maymana Bibi (1), Mulla 
Abdul Hussain v. Sakinaboo(2) and Ram Lal v. 
Fiadhey Lal (3), relied on. 


Order.—This is.an application by a 
decree-holder that orders passed by tke 
Court of Small Sauses at Calcutta on 
March 6 and 11, 1935, should be set aside, 
and that Court directed to execute a rent 
decree which had been made on June 20, 
1932, by the Court of-the Second Munsif of 
Jessore. 

On July 20, 1934, there was an application 
for execution, and a notice was issued on 
the judgment-debtor under O. XXI, r. 22, 
of the Code of Civil Procedure. That notice 
was served on September 10, and thereafter 
the decree was transmitted to the Court of 
Small Causes at Calcutta for execution. 

On January 25, 1935, an application was 
made for attachment, and on January 28, 
certain movables were attached. by the 
Registrar of the Calcutta Small Cause 
Court. 

On January 31, the judgment-debtors 
applied for leave to pay the decretal sum by 
instalments, and on February 15, they 
applied for removal of the attachment on 
the ground of want of jurisdiction. Both 
the applications were ordered to be heard 
together. 

The judgment-debtors then withdrew the 
application for payment by instalments, 
and on March 6, 1935, the Registrar found 
in their favour on the second application. 
He held that the decree in question was 
passed in a suit brought under the Bengal 
‘Tenancy Act for recovery of Rs. 565 as 
arrears of rent in the Munsif’s Court at 
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in his opinion was exempted from the cogniz- 
ance of the Small Cause Court in view of 
the provisions of s. 19, cl. (w) of the Presid- 
ency Small Cause Courts Act. He held, 
therefore, that under O. XXI, r. 4, of the 
Code of Civil Procedure that Court had no 
jurisdictionsto execute the decree. 

The matter went up before the Full Bench 
of the Small Cause Court, who upheld the 
Registrar’s finding and dismissed the appeal. 

The matter has' now been brought before 
this Court, and it is contended that the deci- 
sions of the Small Cause Court are wrong. 

The first question which has been argued 
is whether the executing Court is entitled 
to question the validity of the order of trans- 
fer made by the transferring Court. The 
transferring Court, itis contended, has to 
decide whether the transfer can or cannot 
be properly made, and once having done 
sọ, itis not within the powers of the Court 
to whom the transfer is made to re-open 
that order. If he is of opinion that the 
order is wrong, the unsuccessful party has 
a remedy by way of appeal. 


In support of this contention reliance is 
placed on the case reported in Beerchunder 
Manikya v. Maymana Bibi (1). In that 
case the decree was made by the Munsif of 
Ramroygram and was transferred for execu- 
tion from his Court to the Court of the 
Munsif of Begunganj. It was held that the 
Court to which the decree was transferred 
for execution should presume that the 
transfer would not have been made unless 
it were in order and that it had no jurisdic- 
tion to determine the correctness and prop- 
riety of the order sent to it for execution. 

In delivering the judgment of the Court, 
Morris, J. said: 

“Tf the Munsif of Begunganj thought that there 
was any force in the objection of the debtor under 
s. 65, and that sufficient cause was shown for SO 
doing, he should have followed the course prescrib- 
ed in s. 239 ofthe Civil Procedure Code, and stay- 
ed the execution of the decree for a reasonable time, 
to enable the debtor to apply to the Court of the 
Munsif of Ramroygram.” 

That case has been referred to in a Case 
reported in Mulla Abdul Hussain v. 
Sakinaboo (2), as showing the limits of the 
functions of the Court to which a decree 
has been transferred. The same principle 
was enunciated in Ram Lal v. Radhey Lal 
(3), at p. 3395. 


(1) 5 © 736, 
(2) 21 B 456. 
(3) 7 A 330 at p. 333, 
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The ratio decidendi of the learned Judgé 
of the Small Cause Court was that s. 19 (w) 
of the Presidency Small Cause Court Act 
provides that the Small Cause Court shall 
have no jurisdiction in suits the cognizance 
whereof by the Small Cause Court is barred 
by any law for the time being in force. 
Section 144 of the Bengal Tenancy Act 
‘provides that: 

“No suit between landlord and tenant as such 
shall be instituted in any Court other than a Court 
within the local jurisdiction of which the lands of 


the tenure or holding, as the case may be, are wholly 
or partly situated.” 


__ It is pointed out that a suit for rent under 
the Bengal Tenancy Act is of a peculiar 
Nature and has peculiar characteristics 
which are enumerated in ihe Act, and a 
reference has been made tos. 65, where it 
is provided that a tenure or holding shall 
be liable to sale in execution of a decree 
for rent, and that the rent shall be a first 
charge thereon. 

These, it is said, are matters which have 
definitely been excluded from the cogniz- 
ance of the Small Cause Court, and the 
contention is that the Small Cause Court 
could not have dealt with these matters as 
a trial Court and that it is, therefore, 
excluded from dealing with them as an 
execuling Court. For this purpose refer- 
ence is made to O. XXI, r. 4, which pro- 
vides that where a decree has been passed 
in a suit of which the value does not exceed 
Rs. 2,000 and which asregards its subject- 
matter is not excepted by the law for the 
time being in force from the cognizance of 
either a Presidency or a Provincial Court 
of Small Causes, and the Court which 
passed it wishes it to be executed, e.g., in 
Calcutta.........such Court may send the 
relevant documents to the Court of Small 
Cause which shall thereupon execute the 
decree as if it had been passed by itself. 

I have been referred to the cases of Gokul 
Kristo Chunder v. Aukhel Chunder Chatter- 
jee (4) and Durga Charan Majumdar v. 
Umatara Gupta (5), where it was held that 
a Civil Court has no jurisdiction to execute 
a decree sent to it for that purpcse under 
the old s. 223 of the Cede (which corres- 
ponds with O. XXI, r. 4) when a decree has 
been passed in a suit where the value of 
the subject-matter is in excess of the 
pecuniary limits of its ordinary Jjuriscic- 
tion. 

These cases, however, do uct deal with 
the other point which is raised in O. XXI, 
r. 4, namely, the question as to whether the 
S 16 G 465, 
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executing Court is or is not entitled to deal 
with the subject-matter of the decree which 
has been transferred. . 

Tre question isa difficult one, and some 
of the decisions appear to me to be con- 
flicting. But,in my opinion, the applicant 
is right in his contention that the Small 
Cause Court is not justified in raising the 
question once the transfer has been made. 

If the parties wished to question the 
validity of the transfer, as I have already 
pointed out, they had an opportunity of 
doing so. Not having done so, in my View, 
the transfer must be taken to have been 
valid and the Small Cause Court should 
execute the decree which it has received. 

The respondents will pay the costs of 
this application. 

N. Order accordingly, 


hejtata anaE pE 


LAHORE HIGH COURT 
First Civil Appeal No. 1544 of 1932 
June 7, 1935 
ADDISON, Aa. O. J. AND DIN 
MOHAMMAD, J. 
GHULAM MOHAMMAD KHAN AND OTHERS 
—DEFENDANTS—APPELLANTS 
versus 
SAMUNDAR KHAN AND OTAERS— PLAINTIFFS 


—-RESPONDENTS 

Evidence Act (I of 1872), s. 35 — Documents con- 
taining mere opinions of Government Officers who 
have held no personal inquiries— Admissibility — 
Views expressed before final stage — Admissibtlity— 
Requirements of s. 35—Civil Procedure Code (Act 
Y of 1908), 0. XLI, r. 27 (1) (b)—Appellate Court, 
when can admit additional evidence--Custom (Punjab) 
— “Ala malik” and “talukdar” distinction — Mere 
provision for payment of dhauriand juti tax, whe- 
ther enough to confer status of ala maliks —Record of 
Rights—Entries one sided— Entries made by illegal 
procedure —Whether can affect interests of other— 
Punjab Land Revenue Act (XVII of 1887), s. 45— 
Entry in record of rights in favour of defendants— 
Any person aggrieved can file suit under s. 42, 
Specific Relief Act (I of 1817) — Cause of action, when 
arises—Suit, if governed by Limitation Act UX of 
1908), Sch. I, Art. 120—Person continuing possession 
in spite of adverse entry in revenue papers— Ques- 
tion of limi tation—Practice—-Pleadings—Particular 
passage should not alone be looked into. 

The documents consisting of mere opinions express- 
ed in Secietariat correspondence which passed bet- 
ween various officers of the Government who had 
held no personal inquiries in the matter, are inad- 
miesible in evidence. [p. 628, col. 2.] 

The very wording ot s. 35, Evidence Act, conveys 
the idvuufaduty imposed upon the maker ofthe 
entry vy lew or his official position to record the in- 
formutiun Le possesses or has gathered in an official 
document ot the nature described therein. It further 
imports that the entiy will be ofa permanent nature 
and thus excludes all such writings as are merely 
of an ephemeral character and in so far as they do not 
incorporate the result of personal inquiries, are no} 
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idea which runsunderneath this section is that the 
person making the entry should be such as is invested 
with authority to recorda decision which so far as 
the matter before him is concerned will be final. It 
thus excludes all views expressed before the final 
stage is reached and makes only those decisions 
relevant which constitute the final word in the matter. 

Held, that the letters which passed between the 

various officials cannot be admitted under s. 35 so 
as to make the remarks made therein as legal evi- 
dence in the case, Where the final conclusions ar- 
rived at were recorded in the settlement papers, those 
are the only documents which can be consulted in the 
decision of the cases. [p. 630, col. 2; p. 631, col.1.] 
_ Under O. XLI, r. 27 (1) (b), Givil Procedure Code, it 
ig only where the Appellate Court “requires” it (i. e., 
finds it needful) thatadditional evidences can be ad- 
mitted. It may be required to enable the Court to 
pronounce judgment or for any other substantial 
cauze, but in either case it must be the Court that 
requires it. Thisis the plain grammatical reading 
of the sub-clauge. The legitimate occasion for the 
exercise of this discretion isnot, whenever before 
the appeal is heard, a party applies to adduce fresh 
evidence, but ‘when on examining the evidence as it 
stands,’ some inherent lacuna or defect becomes ‘ap- 
parent. Itmaywell be that the defect may be 
pointed out by a party, or that a party may move the 
Court to supply the defect, but the requirement must 
be the requirement of the Oourt upon its appreciation 
of the evidence as it stands, Parsotim Thakur v. Lal 
Mohar (1), followed. [p. 628, col. 1.] 

The words “ala malik” literally mean “superior 
propristor”, and the word “talukdar” conveys the 
ideaofaland-holder or an overlord. A talukdar 
may be an ala malik but it is not necessary that he 
should be so. The statusof ala maliks carries with 
if certain privileges whicha meretalukdar does not 
enjoy, and hence the important distinction between 
these two different kinds of tenures. An ala malik 
may tnter alia be entitled to all the unculturable 
land in the village; he may possess a right of re- 
version or in other words the right of succession to 
all lands whose owners die without an heir;he is 
entitled by the law of pre-emption to exercise a pre- 
ferential right of purchase on thegale of inferior 
proprietorships and he may claim a share of the sale 
money for himself if the inferior proprietorships are 
sold. But atalukdar is not entitled to any such pri- 
vileges. (p. 629, col. 2; p. 630, col. 1.] 

The fact that the dhauri and juti tax is provided for 
in the case of a certain village by itself is not enough 
to confer thestatusof ala maliks especially where 
there is no indication in the entry itself as to the 
person or persons responsible for its payment or 
as to the method ofits realisation and it has not been 
ott that this tax was ever collected. [p. 631, 
col. I. 

Where the procedure adoptedin preparation of the 
Record of Rights is illegal, the entries are one-sided, 
they cannot prejudicially affect the interests of others, 
[p. 630, col. 2.] 

Section 45, Punjab Land Revenue Act, clearly em- 
powers any person aggrieved byan entry in the 
Record of Rights to seek relief under s. 42, Specific 
Relief Act. It is for the plaintifis to decide whether 
they feel aggrieved by any such entry, and if the 
plaintifis assert that they are so aggrieved, the defen- 
dants cannot be allowed to urge that the plaintifis 
should not feel aggrieved and be not permitted to 
knock at the door of the Court. [p. 629, col. 1] 


A declaratory suit in respect of an entry made in 
Record of Rights, filed under s. 42, Specific Relief Act, 
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read with s. 45, Punjab Land Revenue Act, is govern ~ 
ed by Art. 120, Limitation Act. In allsuch cases tns 
cause of action accrues when the plaintiff feels 
aggrieved and not from the date of the entry. [p. 
629, col. 2.] 

Where a person continues in possession of pro- 
prietary rights in spite of an adverse entry in 
revenue papers, the question of limitation does not 
arise. [ibid.] 

F.C. A. from the decree of the Senior 
Sub-Judge, Attock, dated June 27, 1932. 

Messrs. Shuja ud-din and Muhammad 
Munir, for the Appellants. 

Messrs. Durga Das Jain, Inder Dev and 
Ram Lal Anand, I, for the Respondents. 


Din Mohammad, J.—There are five 
appeals before us, viz, Civil Appeals 
Nos. 1444 and 1545 of 1932, and Civil 


Appeals Nos. 1081, 1082 and 1033 of 1933. 
They have arisen out of five suits brought 
by the proprietors of five villages, namely 
Pind, Ahmadal, Utran, Maghian and Jangla, 
respectively, against Khan Bahadur Nawab 
Gulam Muhammad Khan and others, 
popularly known as the maliks of Pindi- 
gheb. In each case the proprietors claimed 
full ownership of the lands in their 
possession and denied the status of ala 
maliks claimed by the defendants in 
relation to them. The Pind and Abmadal 
Suits were instituted in the month of 
April 1932, while the Utran, Maghian and 
Jangla suits were instituted after the 
decision of the first two suits. The former 
two suits were decreed in favour of the 
proprietors and in those cases the defen- 
dants have lodged Appeals Nos. 1544 and 
1545 of 1932. The latter three suits were 
dismissed and in those cases the plaintiffs 
have lodged Appeals Nos. 1031, 1082 and 
1083 of 1933. 

The main point for determination in 
all the five appeals is common, but in the 
interests of clarity and precision we have 
considered it proper to dispose of Civil 
Appeals Nos. 1544 and 1545 of 1932 in 
the earlier part of this judgment leaving 
the other three appeals to be dealt with 
later, as the subsidiary points raised by 
the defendant in the first set of appeals 
have not been raised in the second set, and 
the evidence relied on by the -defendants 
in the second set of appeals was not ad= 
duced in the previous suits and could not, 
therefore, be referred to in their decision. 
Civil Appeals Nos. 1544 and 1545, as stated 
above, relate to the villages Pind and 
Ahmadal, respectively. In these cuses, 
Counsel for the appellants has applied at 
the outset that he may be allowed under 


Q. XLI, r. 27, Civil Procedure Code, to 
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produce certain documents which he did 
not produce before, as he could not obtain 
them during the pendency of the prcceed- 
ings in the trial Court. We have, how- 
ever, decided not to allow this request. In 
the first place, as discussed in the connect- 
ed appeals, the documents intended to be 
produced, consisting of mere opinions 
expressed in Secretariat correspondence 
which passed between various officers of 
the Government who had held no personal 
inquiries in the matter, are inadmissible in 
evidence. Secondly, even if they were 
admissible, we are not prepared to let 
them in at this stage. The affidavit put 
in by the appellants’ agent is couched in 
very vague terms and does not mention 
when the copies were obtained and why 
they could not be had before. Besides, 
r 27 of O. XLI, Civil Procedure Code, 
has been quite recently interpreted by their 
Lordships of the Privy Council in Parsotim 
Thakar v. Lal Mohar (1), and to allow 
this application will amount to a complete 
disregard of both the letter and the 
spirit of the law as enunciated therein. 
At p. 668* of the Report their Lordships 
observed as follows: 

“Under O. XLI, r. 27 (1) (0), it is only where the 


appellate Court ‘require’ it (i. e, finds it need- 


ful) that additional evidence can be admitted. It 
may be required to enable the Court to pronounce 
judgment, or for any other substantial cause, but 
in either case it must be the Court that requires 
it. This is the plain grammatical reading of the 
sub-clause. The legitimate occasion for the exercise 
of this discretion is not, whenever before the ap- 
peal is heard, a party applies to adduce fresh evi- 
dence, but ‘when on examining the evidence as it 
stands,’ some inherent lacuna or defect becomes 
‘apparent’. This is laid down in the most positive 
terms by Lord Robertson in Kessowji Issur v. 
G.. I. P. Ry. (2). It may well be that the defect may 
be pointed out by a party, or that a party may move 
the Court to supply the defect, but the requirement 
must bethe requirement of the Court upon its ap- 
preciation of the evidence as it stands”. 
We donot feel any inherent lacuna in 
_ the case, nor do we require these docu- 
ments to be produced to enable us to 
pronounce our judgment thereon. We will, 
therefore, proceed with these cases as they 
were presented in the Court below. Counsel 
for the appellants has urged that the suit 
as framed did not lie, inasmuch as no suit 
for a declaration that the defendant does 


(1) 10 Pat. 653; 132 Ind, Cas, 721; AI R 1931 P 0 
143; 581 A254; 33 Bom. L k 1015; 93) AL J 513; 
35 U W N 786; Ind. Rul. (1931) P O 209; 34 L W 76; 
540 L Jl; 12 P LT 683; (1931) M W N 929; 61 ML 
J 489 (P C). 

(2) 31 B 381; 34 I A 11599 Bem. L R 67]; 2MLT 
435; 11 C W N 721; 17 M LJ 347,6 OLJ5;4AL J 
461 (P O). A 

* Page of 10 Pat.—[Ed.] 
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not possess a certain legal character 
claimed by him is competent. He has relied 
on the wording of s. 42, Specific Relief 
Act, a3 well as on that of s. 45, Land 
Revenue Act. It isno doubttrue that a 
declaratory suit must claim for the plaintiff 
any legal character that is denied to him 
by the defendant, but the plaints in the 
suits before us, read as a whole, fulfil the 
requirements of law, It is not possible to 
expect any extreme degree of exactitute in 
the pleadings drafted in the Mufassil Courts, 
nor is it fair to confine oneself to a 
particular passage therein while determin- 
ing their true nature. The plaints in both 
the suits start with a declaration of the real 
status of the plaintiffs, deny the claim of 
the defendants in relation to the lands 
possessed by them and end witha prayer 
for the declaration that the defendants do 
not possess the statuts which is claimed 
by them. This prayer involves the real 
point atissue, riz, whether the plaintiffs 
are full owners of the lands possessed by 
them, and their ownership is not burdened 
with an encumbrance in the shape of ala 
milkiyat or superior proprietorship, as ale 
leged by the defendants. This is whet 
one understands from the plainis taken as 
a whole and this is what the defendants 
themselves understood the plaints to mean 
when they put in their pleas. So much so 
that they did not raise this technical point 
in the Court below. The point there raised 
and developed by them was that inasmuch 
as the plaintiffs could seek consequential 
relief in the form of correction cf 
revenue entries, a suit for a mere declara- 
tion was not maintainable. That this 1s 80 
will be obvious from the discussion of the 
Subordinate Judge under Issue. No. 1. 
The grounds of appeal were also confined 
to attacking the decision cf the Court 
below on this point. It is tcolate in the 
day now to raise this highly technical plea 
and to entertain it would be most unfair 
to the plaintiffs. Had this plea been taken 
at the proper time when the pleas were 
put in, the plaintiffs could have easily 
amended the plaints and brought their 
prayer into line with the rest of the plaint 
and in accordance with the strict require- 
ments of law. On these grounds we dis- 
allow this objection. 
Counsel has further urged that the plain- 
tiffs have no cause of action and hence 
their suits were incompetent. He has con- 
tended that no encroachment took place 
on therights of the plaintiffs, that the 
defendants did not come into conflict with 
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the plaintiffs in any manner and that 
beyond the existence of an entry in the 
revenue records which did not touch the 
plaintiffs at all nothing had happened which 
could have justified the institution of these 
sults. Here also he is mistaken. Section 45, 
Punjab Land Revenue Act, clearly em- 
powers any person aggrieved by an entry in 
the Record of Rights to seek relief under 
8. 42, Specific Relief Act. It is for the 
plaintiffs to decide whether they feel 
aggrieved by any such entry, and if 
the plaintiffs assert that they are so 
aggrieved, the defendants cannot be 
allowed to urge that the plaintiffs 
should not feel aggrieved and be not per- 
mitted to knock at the door of the Court. 
It is apparent that the names of the de- 
fendants were inserted in the column pro- 
vided for the names of the ala maliks and 
this materially detracted from the status 
ot the plaintiffs. Even an angel would 
have felt aggrieved in these circumstances, 
and we cannot blame the plaintiffs for be- 
ing hypersensitive on this score. We hold, 
therefore, that the plaintiffs had a cause of 
action by virtue of s. 45, Punjab Land 
Revenue Act, read with s. 42, Specific Relief 
Act, when they came into Court, and that 
these suits were maintainable. Counsel has 
next urged that if the entry complained of 
afforded a substantial cause of action to 
the plaintiffs then, inasmuch as this entry 
was made in 1905-06, their suits are evi- 
dently time-barred. This also is a belated 
attempt to create stumbling blocks in the 
way of the plaintiffs. It was alleged in 
the plaints that the defendants, taking 
undue advantage of their position, got these 
entries made in the jamabandis behind 
the back of the plaintiffs and that they 
learnt of these entries for the first time in 
1929-30. The defendants in their pleas, 
dated May 21, 1932, traversed these allega- 
tions. Issues were struck on May 23, but it 
appears that this objection was waiv- 


ed, as no issue was framed on this 
point. This fact is borne out by 
the judgment itself. The defendants 


again changed their mind and mooted this 
point at the time of arguments in the 
trial Court, and the Subordinate Judge 
decided this point against them on the 
merits. In the first place, in the face of 
the defendant’s waiving this point at the 
time of the issues and thus depriving the 
plaintiffs of an opportunity of proving their 
assertions in the Court helow, it would not 
be proper to allow them. to raise this point 
in appeal. The bar of limitation is not 
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patent on the face of the record. The 
plaintiffs, if confronted with this plea at 
the proper moment, could have led 
evidence to prove that they had no know- 
ledge of these entries prior to 1929-30, and 
as the determination of this question is not 
possible without the introduction of these 
facts and as these facts have been with- 
held on account of the defendants’ waiver, 
we are not prepared to allow the defend- 
ants to contest this point before us. Secondly, 
to such suits Art. 120, Limitation Act, applies 
and the terminus a qua in such cases is when 


the cause-of action accrues. Reading this 


Article with s. 45, Punjab Land Revenue 
Act, the cause of action in all such cases 
would accrue when the plaintiffs feel 
agerived, and in these circumstances, on the 
plaintiffs allegations, these suits will be 
within time. Moreover, as laid down in the 
authorities cited before the Court below, 
where a person continues in possession of 
proprietary rights in spite of an adverse 
entry appearing in the revenue papers, no 
question of limitation arises: vide Bhagwan 
Bakhsh Singh v. Sant Prasad, 54 Ind. Cas. 
317 (8). Even on the merits, therefore, 
there is no force in this contention and we 
overrule it. (His Lordship then examined 
the entry and held that that entry by itself 
could not be sufficient to confer upon the 
defendants the status claimed by them. 
The judgment then continued). 

It may be useful here to explain what the 
term ‘ala malik’ imports and how it is dis- 
tinguishable from the tern ‘talukdar’. A re- 
ference to pp. 217 and 218 of the Gazetteer 
of the Attock District will throw sufficient 
light on this matter. These are two out of 
several forms of propreitary tenures which 
were found to exist in some parts of this 
Province when the Punjab came under the 
British domination. The words “ala malik” 
literally mean “superior proprietor” and the 
word “talukdar” conveys the idea of a land- 
holder or an overlord. A talukdar may be 
an ala malik but itis not necessary that he 
should be so. All those persons who claimed 
this status at the time of the annexation of 
the Punjab by the British Government 
were really those petty chieftains who had 
settled with the Sikh Government for the 
payment of the revenue of locality in which 
they held sway or occupied some position of 
trust and responsibility. Though it is diffi- 
cult to lay down any hard and fast rules 
which governed the settlement of such 
claims at the time of the first re- 


3) 54 Ind. Gas. 317; A I R 1919 Oudh 80; 22 O O 369 
6 Ò LJ523;2U P LR©O)64. 
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gular settlement, yet a study of the his- 
tory of those times leads one to con- 
clude that where the Government was 
satisied that when the village had been 
founded by the ancestors of the claimants, 
their status was recognised as that of ala 
maliks: but where this was not the case and 
it was only proved that under the Sikh 
rule the claimants had exercised some sort 
of superior rights or had helped in the rea- 
lisation of land revenue, their rights were 
recognised as those of talukdars and the 
persons so recorded in the revenue papers 
were allowed a fixed percentage of the land 
revenue payable by the state. l 

The status of ala maliks carries with it 
certain privileges which a mere talakdar 
does not enjoy, and hence the important 
distinction between these two different kinds 
of tenures. An ala malik may inter aha 
be entitled toallthe unculturable land in 
the village ; he may possess a right of rever- 
sion or in other words the right of succes- 
sion to all lands whose owners die without 
an heir ; he is entitled by thelaw of pre- 
emption to exercise a preferential right of 
purchase on the sale of inferior proprie- 
torship and he may claim ashare of the 
sale money for himself if the inferior pro- 
prietorships aresold. But a talukdar is not 
entitled fo any such privileges. The follow- 
ing passage atp. 218 of the Gazetteer may 
be referred to with advantage : 

“The talukdars are some times ala maliks of the 
village and as such own all uncultivated lands and 
have been recorded as ala maliks in the papers. 
Elsewhere, they have no rights of any description 
in the talukdart villages excerpt to receive these 
dues and they have nothing to do with the payment 
of the revenue.” 

From the evidence which has been sum- 
marised above, it is abundantly clear that 
the defendants hold a pure and simple sta- 
tus of talukdars without the appendage of 
superior proprietorship, and either on ac- 
count of the influence they wielded in the 
locality or on account of political services 
rendered tothe Crown by themselves or 
their ancestors, they were recorded as taluk- 
darsin the revenue papers. There was no 
separate column provided for this purpose 
in the jamabandis and consequently their 
names were entered in the column provided 
for ala maliks , but it was expressly men- 
tioned therein ihat they were talukdars. 
Accordingly they cannotclaim any higher 
status than what was conferred upon them 
in the revenuerecerds. It is also signifi- 
cant that even these entries were made for 
the first time in 1905-06 by the ipse dixit 
of the Revenue Officers responsible for the 


GHULAM MOHAMMAD KHAN 


V. SAMUNDAR KHAN (LAH) 


165 IC 


preparation of the records and not as the 
resultof any mutation which under the 
law in force it was necessary to do, if it was 
intended to confer any stafus on them cr 
to derogate from the title of the plaintiffs. 
The procedure adopted being illegal, these 
one-sided entries cannot prejudicially affect 
the interests of the plaintiff. (His Lordship 
then examined Appeal No. 1545, and after 
dismissing it took up Appeals Nos. 1081, 
1082 and 1083 of 1934 and after referring 
to certain documents, the Judgment con- 
tinued). These documents are all letters 
addressed by one official to another incor- 
porating his own opinions on the claim put 
forward by the Maliks of Pindigheb. These 
opinions are mainly based on the individual 
predclictions of the writer for the ma liks 
with a view to strengthen the position advo- 
cated by him. The recommendation made 
in some of these letters were not even ac 
cepted in the form as made and it was only 
the final result of this correspondence that 
was eventually incorporated in the settle- 
ment records. Those entries alone can be 
admissible. and not the views expressed by 
the different officials at any intermediate 
stage. Jor the admissibility of tlese let- 
ters, Counsel for the respondents has relied 
on s. 35, Evidence Act ; but in our opinion, 
that section does not warrant sucha con- 


clusion. -The section reads as follows : 

“Anentry in any public or other official book, 
register or record stating a fact in issue or rele- 
vant fact and made by a public servant in the 
discharge of hiz official duty or by any other person 
in the performance of a duty specially enjoined by 
the law of the country in which such book, register 
or record is kept, is itself a relevant fact.” 


In the first place, neither these letters are 
public or official books, registers or records 
as provided for by s. 35, nor are the opi- 
nions expressed therein such entries as are 
contemplated by this section. The very 
wording of the section conveys the idea of 
a duty imposed upon the maker of the 
entry by law or his official position to re- 
cord the information he possesses or has 
gathered in an official document -ofthe na- 
ture described therein. It further imports 
that the entry will be of a permanent nature 
and thus excludes all such writings as are 
merely of an ephemeral character and in so 
far as they do not incorporate the result of 
personal inquiries, are not intended to be 
used for reference in future. Another idea 
which runs underneath this section is that 
the person making the entry should be such 
as is invested with authority to record a 
decision which so far as the matter befcre 
him is concerned, will be final, It thus ex- 
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cludes all views expressed before the final 
stage is reached and makes only those de- 
cisions relevant which constitute the final 
word in the matter. Tested in the light of 
these observations,it will be obvious that 
these letterswhich have passed between 
the various officials cannot be admitted 
under s. 35, so asto make the remarks made 
therein aslegal evidence in the case. The 
final conclusions arrived at were recorded 
in the settlement papers and those are the 
only documents which can be consulted in 
the decision of these cases. (After dealing 
with evidence, the judgment proceeded). In 
the Utran case, besides other documents, 
the plaintiff's have produced a certified copy 
of an entry in the wajib-ul-arz to which is 
appended a note which says that by order 
of the Settlement Officer, dated August 31, 
1864, taluidari dues were granted to the 
Maliks of Pindigheb. In this case also the 
defendants were described as mere taluk- 
dars upto 1905-06 and it was for the first 
time then that their names were inserted 
in the jamabandi in the column of ala 
maliks and in the Muafi records the words 
adna maliks or inferior proprietors were 
used for the de facto proprietors. Bul as 
remarked above, this entry made behind 
the back of the plaintiffs, does not derogate 
from their rights at all. The fact is that the 
dhauri and juti tax is provided for in the 
case of this village too; but that by itself 
is not enoughto confer the status of ala 
milik; on the defendants, especially as, 
firstiy, there is no indication in the entry 
itself as to the person or persons responsi- 
ble for its payment or asto the method of 
its realisation, and secondly, it has not been 
established that this tax was ever collected. 
- The remarks made above in relation to 
the Utran case apply mutatis mutandis to 
the Maghian and Jangla cases also, with 
this distinction that on the record of the 
Maghian case there isa detailed order of 
Major Cracroft, dated August 3, 1864, refus- 
ing the claim of the defendants as ala 
maliks and assigning to them the talukdari 
dues only. If, as alleged by the defendants, 
the terms “ala malik’and “talukdar” are 
inter-changeable, there was no point in the 
defendants’ claiming the status of ala 
maliks at the time of the first regular set- 
tlement and no reason why the authorities 
concerned should have denied the status 
of ala maliks to them and conferred upon 
them the status of talukdars only. We have 
given our best consideration to thess cases 
and have reached the conclusion that these 
three appeals must succeed. We, therefore, 
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set aside the order of the Court below and 
accept these appeals with costs throughout. 
D. Order accordingly. 


T oi 


CALCUTTA HIGH COURT 
Civil Appeal No. 270 of 1935 
January 13, 1936 
Goa AND BARTLEY, JJ. 
AKHIL KANTA LAHIRI AND ANOTHER-~ 
APPELLANTS 


VETSUS 
ASWINI KANTA BHATTACHARYI AND 
OTHERS —RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), s. 148 (0)— 
Rent decree—No assignment of landlord's interest-— 
Assignee of decree, if can execute it—Assignment, 
whether includes, both assignment by operation of law 


d by deed. 
ar may be taken to be a settled rule that the pro- 


vision of s. 148 (0), Bengal Tenancy Act, is a com- 
plete bar to an application for execution of a decree 
for rent by an assignee who has not obtained as- 
signment ofthe landlord’s interest, even on a simple 
decree for money under the Code of Civil Procedure. 
Rahimuddi Lupti v. Jogendra Kumar Sinha (1) and 
Gopal Chandra Kundu v. Drastulla Sheikh (3), fol- 
lowed. | , 

Au assignment must be taken to include an assign- 
ment by deed and an assignment by operation of 
law, as in the case of an executor. 

C. A. from theappellate order of the 
District Judge, Rajshahi, dated April 18, 
1935. 

Messrs, Atul Chandra Gupta and Baidya- 
nath Banerji, for the Appellants. | 

Messrs. C. C. Biswas and Priyanath 
Bhattacharji, for the Respondents. | 

Judgment.—This appeal has arisen out 
of an application for execution of decree. 
The application was made by three per- 
sons as executors to the estate of the late 
Manimukta Debya who had a life estate 
in certain properties. During the lifetime 
of Manimukta, rents due in respect of 
these properties which were leased out to 
Annada Kanta Lahiri by her, in putin, 
fell in arrears, and a decree was obtained 
for realization of the same. A portion 
of the rents decreed in favour of Mani- 
mukta was realized during her lifetime, 
and the decretal amount which was still 
outstanding along with all the outstanding 
profits of the properties in which Manimu- 
kta had a life interest, were bequeathed 
to the three applicants for, execution of 
decree with which we are concerned in this 
case, who were all appointed executors by 
the will executed by Manimukta before she 
died. ‘ 

The application for execution as made 
by the legatees under the will of Mani- 
mukta, who were also the executors appoint- 
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ed by her will, was resisted by ithe sons 
and heirs of Annada Kanta Lahiri on the 
ground that the provisions contained in 
s. 148 (0), Bengal Tenancy Act, operated 
as a bar to the execution as applied for. It 
was asserted that an application for execu- 
tion of a decree for arrears of rent obtained 
by alandlord was not maintainable by an 
assignee of the decree unless the landlord's 
interest in the land has become and is 
vested in the applicant for execution. The 
objection so raised was overruled by the 
Courts below ; hence this appeal. It may 
be taken to bea settled rule (in spite of 
some amount of diversity of judicial opinion 
that the provision of s. 148 (0) is a com- 
plete bar to an application for execution 
of a decree for rent by an assignee who 
has not obtained assignment of the land- 
lord’s interest, even on a simple decree 
for money under the Code of Civil Proce- 
dure (see in this connection the decision of 
this Court in Rahimuddi Lupti v. Jogendra 
Kumar Sinha (1), in which the state of au- 
thority of decisions of this Courtis fully 
indicated). As it has been pointed by 
Rankin, ©. J., in Gopendra Prasad v. Ram 
Kishore (2), it would not be safe to desert 
the plain and natural meaning of the langu- 
age of the statute upon any theory that has 
to be based on the suppssed policy of the 
legislature. The intention of the lawas it 
now stands is, however, clear that the only 
person who could be allowed to execute a 
decree for rent was the person who at the 
execution was entitled by reason of a vest- 
ed landlord's interest to demand rent: 
Gopal Chandra Kundu v. Drastulla Sheikh 
3). 
\ a support of the position that the appli- 
cation for execution was maintainable 
under the law, it was contended on behalf 
of the respondents that the application was 
made by executors to the estate of Mani- 
mukta Debya, who were not assignees as 
‘contemplated by s. 148 (0), Bengal Tenancy 
Act, but were persons on whom the inter- 
est of Manimukta had devolved by opera- 
tion of law, and the execution as applied 
for should have been allowed to proceed 
on the ground that the applicants were 
transferees by operation of law as contem- 
plated by O. XXI, r. 16, Civil Procedure 
Code. It isnot possible to give effect to 
this contention, inasmuch as an assignment 
must be taken to include an assignment 


(1) 54 CL J 596, 

(9) 370 W N 901; 149Ind. Cas. 386; AIR 1933 
Cal. 919; 60 C 1181; 6R C 572. 

(3) 280 L J 33n. 
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by deed, an assignment by operation of law, 
as in the case of an executor. Furthermore 
in the case before us the application for 
execution was by persons who are them- 
selves the legatees under the will appoint- 
ing them executors, and the position taken 
up that they cannot be taken to be assig- 
nees as contemplated by s. 148 (o), Bengal 
Tenancy Act, is wholly insupportable. It 
was pointed out in support of the order 
passed by the Courts below that in the pre- 
sent case the landlord’s interest so far as 
the putni lease was concerned, had alto- 
gether ceased to exist with the demise of 
Manimukta Debya, and had merged in the 
interest of the lessee Annada Kanta Lahiri 
and his heirs, and had no separate exis- 
tence, and that that interest could never be 
acquired by the transferees of the arrears 
of rent, the applicants for execution. The 
position thus indicated does not, however, 
afford any justification for the violation of 
the provisions of the law as contained in 
s. 148 (o), Bengal Tenancy Act, that the 
only person who could execute a decree for 
rent who atthe time of the execution was 
entitled to do so for the reason that the in- 
terest of the landlord had vested in him 
enabling him to demand rent. In our 
judgement, on the clear and definite pro~- 
vision of the law as contained in s. 148 (0), 
Bengal Tenancy Act, the application for 
execution of decree in the case before us 
must be held to be not maintainable. The 
appeal is allowed; the decisions of the 
Couris below are set aside and the appli- 
cation for execution giving rise to this 
appeal is dismissed. There isno order as 
to costs in this appeal. 
D. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeal! No. 1560 of 1931 
January 7, 1936 
VENKATARAMANA RAO, J. 
PRABHALA KRISHNAMURTHI— 
APPELLANT 
VETSUS 


VALLURI LINGAYYA AND ANOTHER— 


RESPONDENTS 

Hindu Law—~—Widow—Gift to temple of husband's 
property for husband's and her own  salvation— 
Validity—Gift, if should be made on suitable occasion 
enjoined by Shastras—Gift deed reciting that hus- 
band desired her to do some charitable act-—-Absence 
of evidence that it is false — Presumption — Gift, 
validity of. 

Though the erection of temple, installation ofa 
deity, andthe crestion of an endowment, may not he 
absolutely necessary, they are regarded by the Hindu 
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community as reasonable and proper and conducive . 


to the spiritual salvation of one’s soul. Consequent- 
ly, a gift made bya Hindu widow who is inan ad- 
vanced stage of her lile of one-sixth of her husband's 
property for building ofa temple which would con- 
duce to the salvation of her husband’s and her own 
soul, is reasonable and valid. For validity of such a 
gift it is not essential that the gift must have been 
made on some suitable occasion enjoined by the 
Shastras such as the performance of sradha and the 
like. Ordinarily such gifts are made on such and 
similar occasions, But it does not follow that if the 
gift is not made on such occasions it is necessarily 
invalid. Thereis no warrant either in the decided 
cases orin the texts of Hindu Law for this new 
principle. Khub Lal Singh v. Ajodhya Misser (8), 
Ramsurat Mahton v. Hitanandan Jha (9), Vishwa 
Nath Govind v. Narayan (10) and Lachmi Prasad v. 
Jag Mohan (11), relied on. Tatayya v. Ramakrish- 
namma (7) and Radha Madhab v. Rajendra Prasad 
Bose (14), explained. 

Where the deed of gift made by a widow stated 
that her husband desired her to do some charitable 
act for his salvation and it is not possible to get 
any independent evidence and the widow is dead, 
the recital should be presumed to be correct in the 
absence of evidence to the contrary. Irrespective 
of any question regarding the extent of the property, 
the gift made by the widow in pursuance of such 
direction would be perfectly valid and as she would 
be making the gift according to his directions and 
as his agent and it woald not strictly be an act of 
the widow, 

S. C. A. against a decree of the Sub-Judge, 
Guntur, in A. S. No. 105 of 1930. 

Mr. Konda Kotayya, for the Appellant. 

Mr. P. Satyanarayana Rao, for the Res- 
pondents. 


Judgment.—This second appeal relates 
to the validity ofa gift made by a Hindu 
widow in favour of an idol. One Balaki 
Subba Rao died in or about 1870 leaving 
him surviving his widow Balaki Mahalak- 
shmamima and certain immovable property. 
. The gift relates to 6 acres out of 12 acres of 
dry lands left by him. The said Mahalak- 
shamma built 'a temple at IJtikampadu, 
hamlet of Naduri village, installed an idol 
there called Kasi Visveswaraswami and 
constituted herself the Dharmakartha and 
at the time of the installation gifted 7 acres 
98 cents of land, part thereof being 6 acres 
out of the land left by her husband, and 1 
acre 98 cents which according tothe deed 
of gift belonged to her. The gift was evi- 
denced by a registered deed bearing date 
May 26, 1915. The deed recited that she 
built the temple in her little village called 
Itikampadu “for thesalvation cf my husband 
who died issueless and for my attaining 
salvation after my death” It was alleged 
in the deed of gift that her husband 
desired that she should do some charitable 
act so that he may attain salvation. The 
relevant portion of the deed of gift is as 
follows: < 
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“I installed ths said deity in that temple oa 
Jeshta Suddha 9 of Keelaka. For performing Nithy 
Naivedya, Desparadhana (offering of food, light to 
God daily) and Abhishegam as enjoined in the 
Vedas for the deity installed by me hitherto and 
for the Panchayathana, that is Ammavaru and other 
deities that may be installed hereafter by meor by 
others; for performing every day or on special 
occasions Alankarams (decorating the deities with 
flowers, jewels and clothes), performing in proper 
times pujas and other upacharamas, Alayasammarjana 
(eweeping of the (temple), etc., for reciting Dharma- 
kartatnam in my name and in the name of my family 
members after my death, reciting daily 
Mantrapushpam and giving of Rudrapadam for per- 
forming these and other acharams, Ihave gifted 
away property forming items Nos. 1 and 2 mentioned 
in the schedule hereunder so that Sri Swamivaeru 
(deity) may enjoy them as long as the sun and moon 
last.” 7 


On the said date she also executed a 
kararnama in favour of the plaintif who is 
an Archaka and enjoined him to do religious 
duties mentioned inthe deed of gift and 
enjoy the property from son to grandson. 
This suit is to recover possesion of the said 
property from a tenant left into possession 
of the same. but who declined to. deliver 
possession setting up the title of one 
Prabhala Krishnamurthi, an alleged rever- 
sioner from whom defendant No. 2 purchased 
the suit properly. The gift is impeached on 
the ground that it was in excess of the 
powers of a Hindu widow and, therefore, not 
binding on the reversioner and also that the 
gift was not reasonable having regard to 
the extent of property left by the husband, 
Both the lower Courts have upheld the deed 
of gift. It was early laid down by their 
Lordships of the Privy Councilin Collector 
of Masulipatam v. Cavaly Venkata Narrain-~ 
appah (1), at p. 551*: 

“For religious or charitable purposes, or those 
which are supposed to conduce to the spiritual wel- 
fare of her husband, she has a larger power of dig. 
position than that which she possesses for purely 


worldly purposes. To support an alienation for the 
last she must show necessity." 


In some of the earlier cases a very narrow 
view was taken of the purposes which 
would conduce tothe spiritual welfare of 
her husband. It was thought only those 
acts which are indispensable in promoting 
the spiritual welfare entitled her to dispose 
of the property. In Kartick Chunder 
Chukerbutty v. Gour Mohun koy (2) it was 
on that ground the power to make a gift to 
an idol was negatived. The reason was 
stated thus: 

“The fulfilment of the moral and religious duties of 
the deceased are those by which he is to be raised to 
bliss, not a dedication by the widow of the nature 

(1) 8M IA 500; 1 Suther #76; 1 Sar. 820;2W RP 
C6L(P 


©), 
(2)1 W R 48. 
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of that under which the special appellant claims 
which, under any circumstances, could only be 
supposed to conduce tothe spiritual benefit of the 
widow herself (who made the gift without her hus- 
band’s consent).” 

“This view was also taken in a case in 
Harmange Narain Singh v. Ramgopal 
Achari, 19 Ind. Cas. 417 (3). As has been 
pointed out by the Privy Councilin Sardar 
Singh v. Kunj Behari Lal (4) at p. 509* such 
a view was narrow and largely influenced 


by the notion 

“that justifiable necessity for the validity of 
religious alienation must be of the same character as 
in the case of alienation for secular purposes.” 


In that case their Lordships point out the 
distinction between two sets of religious 
acts, one being compulsory and the other 
being optional, that in the one case she 
could dispose of the whole property and in 
the other case she could dispose of only a 
small portion of the estate. Ameer Ali, J. 
who delivered the judgment of the Judicial 


Committee, enunciated the principle thus: 

“There can be no doubt upon a review of the Hindu 
Law, taken in conjunction with the decided cases, 
that the Hindu system recognizes two sets of 
religious acts. One is in connection with the 
actual obsequies of the deceased, and the periodical 
performance of the obsequial rites prescribed in the 
Hindu religicus law, which are considered as 
essential for the salvation of the soul of the deceased, 
The other relates to acts which although not essential 
or obligatory, are still pious observances which 
conduce to the bliss of the deceased's soul. In the 
later cases this distinction runs clearly through the 
views of the learned Judges. Thecorfusion which hes 
arisen in this case arises frcm mixing up ths in- 
dispensable or obligatory duty with a pious purpose 
which, although optional, is spiritually beneficial 
to the deceased. With reference tothe first class of 
acts, the powers of the Hindu female who holds the 
property are wider than in respect of the acts 
which are simply pious and, if performed, are 
‘meritorious so far as they conduce to the spiritual 
benefit of the deceased. In one case, if the income 
of the property, or the property itself, is not sufficient 
to cover the expense, she is entitled to sell the whole 
of it. Inthe other case she can alienate a small 
portion of the property for the pious or charitable 
purpose she may have in view. : 

Their Lordships uphold the gift made for 
the purpose of daily offering to a god in 
Jaggannadha temple at Puri made in per- 
formance of a vow made by the widow on a 
pilgrimage to Puri and observe: l 

“In the present case the purpose for which the 
alienation was made was undoubted’y not for the 
performance of obsequial rites, or any such duty as 
might be regarded as obligatory under the Hindu 
‘Law. But at the game time there can be no 
question that it wasa pious act in the Hindu system 


(3) 19 Ind. Cas. 417; 17 O W N 782. 

(4) 44 A 503; 69 Ind. Cas, 36; AT R 1922 P C 261; 
49 LA 333; 16 L W 8711; 31 ML T 233; 37C LJ 383; 
44M L J 708; 27 C W N 653; 25 Bom LR 648; 2P W 
R 1923 (P 0). 
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It is clear that the act which the Rani did. 
was fully in accordance with Hindu religious senti- 
ment and religious belief, and was not, therefore, in “ 
excess of her powers,” 

Thus it willbe seen from this decision 
that any act which can be considered pious ' 
and meritorious according to the notions of © 
the Hindus and which could conduce to the . 
spiritual salvation of the husband will: 
entitle a Hindu widow to make a gift of a- 
reasonable proportion of the property. 
inherited by her from her husband. So far 
as the Hindu system is concerned, the con-~ 
struction of temples, the installation of 
deities and the creation of an endowment 
for a deity are all considered, - pious and. 
meritorious acts which remove the effect of 
sins with a view to happiness in this world 
andin the next. Mr. Saraswathi in his, 
book on Endowments points out at p. 26 the. 
distinction between what are called ‘Ishta’ 
works and ‘purtha’ works and how the erec-: 
tion of temples would come under what are’ 
called ‘purtha’ works. The passage from 
Varaha Purana cited by him points out the 
relative efficacy of the said two classes of 
works: 

“By Ishta he obtains heaven, and in purtha he’ 
attains final emancipation. Wells with flights of 
steps, wells, tanks, temples and groves are called: 
purtha works.” | 

Dealing with gifts of land Mr. Saraswathi 
further points out at p. 136: 

“The permanence cf the benefit conferred is no 
doubt the principal reason for the high position 
which the Shastras accord to the gift of land asa 
source of religious merit. Ordinarily, the gift con- 
templated is the gift cf land to pious Brahmins in 
their own rignt as Bhahmotta, but special rewards 
are also promised for the gift of lands to the gods 
(devottar:. Thus in the Vishnu Dharmottara it is 
said thatthe donor of land for the erection of a 
temple attains the abode of the yrarticular deity to 
whom the temple is dedicated. In the SivaDharma 
itis declared that he who dedicates to Siva culti- 
vated land, dwells in bliss in the Rudra loka for as. 
many kalpas as there are (dandas) poles of land 
found on measurement. In the Varaha Purana, the 
bestower of askin of land tv Vishnu is promised 
fortune and prosperity for seven births, and it is 
also mentioned there that he who dedicates a field or 
a hous forthe enjoyment of Vishnu isreleased from 
all sins.” 

Therefore, as observed by Misra, J. in 
Thakur Durga Prasad Singh v. Thakur 
Bishnath Bakhsh Singh (5) at p.719*: 

“It is a well-astablished religious belief amongst 
the Hindus of this country that the erecting ofa 
temple and making an endowment for its upkeep is 
considered to be anact of high religious merit, and 
as one, which, if done by a widow, would benefit 
not only her soul kut also the soul of her husband.” 

That this isthe prevalent notion among 
Hindus, and such acts would come under the 

(5) 2 Luck 713; 104 Ind. Cas. 676; A I R 1927 Oudh 
450; 4 O W N 820. 
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description of religious acts which would 
make it competent to a widow to alienate 
the property, was early recognized by the 
Privy Councilin Kasinath Baizack v. Hurrow 
Sundari (6). Lord Giffard quotes with 
approval the cpinion of Pandits who stated 
that religious purposes would include build- 
ing temples for religious worship, digging 
tanks and thelike. So far as our High 
Court is concerned, the strict view taken in 
early Calcutta cases was not followed and 
the distinction between what are called 
spiritual necessities and pious acts was 
always maintained and among the pious 
acts pilgrimages, sacrifices and gifts to 
Brahmins on ceremonial oceasions were 
recognized. In Tatayya v. Rama- 
krishnamma (7), which was cited with ap- 
proval by their Lordships of the Privy 
Council in Sardar Singh v. Kunj Behari 
Lal (4), a gift by a daughter of a 
small extent of her father's property toa 
Brahmin in connection with the perform- 
ance of father’s shradha on the occasion of 
the Godavari pushkarani, was upheld. In 
that case their Lordships observed that 
though it was not possible io define the 
spiritua] purpose, it should be such as is 
regarded by the Hindu community as 
reasonable and proper though not absolutely 
necessary. Therefore, though the erection 
of temple, installation of a deity, and the 
creation of an endowment, may not be 
absolutely necessary, there can be no ques- 
tion that they are regarded by the Hindu 
community as reasonable and proper and 
conducive to the spiritual salvation of one’s 
soul. The tendency of later decision has 
always been in accordance with this view: 
vide Khub Lal Singh v. Ajodhya Misser 
(8), Ramsurat Mahton v. Hitanandan Jha 
(9), Vishwa Nath Govind v. Narayan (10) 
and Lachmi Prasad v. Jag Mohan (11). 
Therefore, the gift in this case was perfectly 
within the competence of Mahalakshmi. 

The next point urged is, though it may 
be competent toa Hindu widow to make 
a gift to benefit her husband'stsoul, if the 
gift is intended only for the benefit of her 
own salvation, it must be deemed invalid 
and the gift in this case would come with- 

(8) 2 Moo. Dig 198 Œ O). 

(7) 34M 288; 6 Ind. Cas, 240; 20 M L J 798; (1910) M 
WN 222-8M LT 74 


hd 


(8) 43 C 574; 31 Ind, Cas. 433; AI R 1916 Cal, 792; ` 


22 OL J 345. 
(9) 10 Pat. 474; 134 Ind. Cas. 137; A IR 1931 Pat, 
330; Ind. Rul. (1931) Pat, 428: 13 P L T 108. 
(10) A I R 1935 Nag, 217: 158 Ind. Cas. 454; 18 N L 
J 239; 8 R N 83; 31 NL R 18 Sup. 
54 Ay 18 O L J 633; 22 Ind. Cas, 594; AIR 1914 Oal. 
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in the latter rule. No doubt the distinc- 
tion has been maintained in some cases 
between the gifts made for the salvation 
of the widow and the gifts made for the 
benefit of the husband’s soul. Butit has 
been pointed out that that distinction is 
unsound. According to the Hindu notions a 
wife is declared to be half the body of her 
husband equally sharing the fruit of pure 
and impure acts and the soul of the decased 
husband participates in every religious act 
performed by the widow. In Khub Lal 
Singh v. Ajodhya Misser (8), Mookerjee, J. 
deals fully with this aspect of the matter. 
See’ also Dhavle, J.s treatment of it in 
Thakur Prasad v. Dipakuer (12) where 
the learned Judge after a discussion of the 
authorities observes : 

“On the text of Brihaspathi it is dificult to see 
how it is possible for a Hindu widow to aim at 


any spiritual good for herself in which the soul of her 
deceased husband would not participate.” 


See also Vidiabai v. shri Sheoji Mandir, 
Mohgaon (13). Itis unnecessary to pursue 
this matier further and express any final 
opinion thereon when it is remembered 
that the gift in this case is expressly made 
for the benefit and salvation cf her hus- 
band’s soul as also her own. The gift is 
exactly on the lines of the gift which was 
upheld by their Lordships of the Privy 
Council in Sardar Singh v. Kunj Bakari 
Lal i). Another contention raised by Mr. 
Konda Kottieh is that it is an essential 
requisite for the validity of such a gift 
that it must have been made on some suit- 
able occasion enjoined under the Hindu 
Shastras such as the performance of a 
sradha and the like. He relies for this 
contention on the observations of the Madras 
High Court in Tatayya v. Ramakrishnam- 
ma (7) and that of Kulwant Sahay, J. in 
Radha Madhab v. Rajendra Prasad Bose 
(14) at p. 7444. In Tatayya v. Ramkrish- | 
namma (7) the following observation occurs: 

“We think we are warranted in holding that if 
the property sold or gifted bears a small proportion 
(which it is impossible to define more exactly) to 
the estate inherited and the occasion of the dis- 
‘position or expenditure is reasonable and proper 
according to ths common notions of the Hindus, it 
ïs justifiable and cannot be impeached by the rever- 


“sioner.” 


And in Radha Madhab v. Rajendra 
Prasad Buse (14) at p. 744*, Kulwant Sahay, 
J’ says: 

“It is necessary that the gift for pious purposes 
must be on some appropriate occasion.” 

(12) 10 Pat. 352; 13t Ind. Cas. 129; A I R1931 Pat. 
442-12 P L T 521; Ind. Rul. (1931) Pat. 417. 

(13) A I R 1928 Nag. 217; 10? Ind. Cas. 663 

(14) 12 Pat. 727; 149 Ind Cas. 809; A I R 1933 Pat. 


250; 14 PL T 258; 6 RP 652. 
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I do not think that the learned Judges 
of the Madras High Court meant to lay 
down that it was only on certain occasions 
that the gift of the kind in question should 
be made and otherwise the gift is invalid. 
The observations were made with refer- 
ence to the facts of the particular case 
where the gift was made on an appropriate 
occasion. Ordinarily such gifts are made 
on such and similar occasions. Butit does 
not follow that if the gift is not made on 
such oecasions it is necessarily invalid. 
There is no warrant either in the decided 
cases orin the texts of Hinda Law for this 
new principle. In fact it would not be 
consistent with strict notions of Hindu Law 
to lay down such a rule according to which 
a widow assiduous in the performance of 
religious duties, conveys her husband 
though abiding in another world and her- 
self to a region of bliss. She is enjoined 
to lead an ascetic life and live for the 
benefit of her husband's soul. In Smrithi 
Chandrika in Ch. XI, paras. 30 and 31, 
we find it stated thus: 

“30. A widow thus possesses independent power 
to make gifts for religious objects and, therefore, 
the same author Brihaspathi enjoins, by the follow- 
ing passage the constant presentation of gifts by a 
widow for religious purposes. A widow actively 
engace] in meritorious observances and facts, Con- 
stant in the duties of her widowhood, making daily 
religious gifts, even if wanting a son, shall reach 
the heavenly abodes. 

31. The daily making of religious gifts, as 
directed in the above passage, would be impractic- 
able, if the widow were held to possess no indepen- 
dent power. It is hence to be understood that the 
law does not deny the independant powers of a 
widow even to make a mortgage or sale, for the pur- 
pose of providing herself with funds necessary for 
the discharge of religious duties.” 


Tf this is the life which she has been 
enjoined to lead, it would not be in accord- 
ance with Hindu Law to restrict her power 
of making gifts for religious purposes which 
conduce to her husband’s soul only on ap- 
propriate occasions. No doubt the gift in 
this case has been made 45 years after 
the husband's death. The Privy Council 
observed in the recent Kishnayya Rao v. 
Venkatakumara Mahipati Surya Rao, Raja 
of Pittapur (15), dealing with the validity 
of and adoption which has been made 
years after the husband’s death, that be- 
cause the natural span of her life was draw- 
ing toa close, it would be legitimate that 
she should think of such an adoption and 
it was not unnatural that she should think 
of making an adoption for the spiritual 


(15) 157 Ind. Cas. 881} A I R 1935 P O 190; 42 LW 
267:8 RPC 55; 1935 O L J 937; 1935 AL R 948; 
1 BR 857; (1935) O W N 1055; 69M L J 388; 37 Bom, 
L R 852; (1935) M W N 1216; 40 CW N1 (PC). 
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salvation of her husband. Therefore, hav- 
ing regard to the advanced age of the 
widow it was perfectly legitimate on her 
part to think of making a religious gift 
which would conduce to the salvation of her 
husband's soul and in my opinion it would 
be perfectly competent to a widow in view 
of her approaching end of her life to make 
a reasonable gift of her husband’s pro- 
perty. The last argument of Mr. Kotiah is 
that the gift in this case cannot be con- 
sidered to be reasonable. It is argued that 
in the deed of gift it is recited that the 
property she inherited was only 12 acres and 
she made a gift of nearly half the property 
namely 6 acres, and the view of the lower 
Courts that the property was considerable 
was based on a mistaken reading of the 
written statement of his client and the 
sale-deed Ex. 4. True, both the lower 
Courts have acted on them and found that 
the properly inherited and subsequently 
augmented consisted of 21 acres of wet 
land and 17 acres of dry lands and the 
gift of 6 acres of dry lands would only be 
about one-sixth of the property and, there- 
fore, the gift was reasonable. 

I am inclined to think that the view 
taken by the lower Court of the estimate 
of the husband's property in the circum- 
stances of this case was perfectly correct. 
In the written statement it is distinctly 
stated in para. 4 that all the immovable 
and movable property including the suit 
property belonged to her husband and what- 
ever property she died possessed of was 
properly either inherited or property sub- 
sequently acquired wiih its aid. In view 
of that admission, though prima facie the 
onus of proving the extent of the property 
Jeft by the husband may be on the plain- 
tiff, itis shifted on tothe defendant and 
itis incumbent upon him to prove that the 
admission made by him in the written state- 
ment was not correct. But he declied to 
do so though invited by the Court to state 
exactly with reference to this recital in the 
written statement what his attitude was. 
It must, therefore, be held that the property 
of the husband on the date of the gift was 
as found by both the lower Courts, and in 
view of the said finding a gift of one-sixth 
of the property is not unreasonable. 

I am inclined to uphold the gift .on 
another ground also. It is stated in the 
deed of gift that her husband desired that 
she should do some charitable act so that 
he may atlain salvation. The recital has 
to he accepted as correct in view of the 
fact that the widow is dead and. that it 


pa, F 

1936 
would not be possible to get any indepen- 
dent evidence of such a statement and in 
the absence of any evidence to show that 
that recital is false, one may act on the 
truth of that recital. Irrespective of any 
question regarding the extent of the pro- 
perty the gift made by the widow in pur- 
suance or such direction would be perfectly 
valid and as she would be making the gift 
according to his directions and as his agent 
‘and it would not strictly be an act of the 
widow. In the result the second appeal 
fails and is dismissed with costs. (Leave 
refused.) 


AN. Appeal dismissed. 
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Penal Code (Act XLV of 1860), s. 183— Bombay 
Local Boards Act (VI of 1928), ss. 100, 102—Rules 
made by District Board of Katnagiri, r. 8—Nakedar 
laying Octroi on boardship, of goods not landed—~ 
Refusal of Tandel— Seizure — Legality of—R. 8, if 
ultra vires—S, 102, interpretation of. 

The accused who was the tandel of a countiy ship 
carried goods consigned to various peisons in Jaita- 
pur and Rajapur ports. The ship arrived at the 
port of Jaitapur which is atthe mouth of the creek. 
The goods which were consigned to Jaitapur traders 
were landed, and octroi was duly paid in accordance 

‘with rules made by the District Local Board. There 
“Was no separate octroi Naka forthe port of Rajapur, 
and the Nakedar of the Jaitapur Naka went on board 
the applicant’s ship together with a peonand panchas 
and demanded from the tandel the amount of octroi 
duty, about Rs. 60, onthe goods which he was pro- 
posing to take to Rajapur. The tandel declined to 
pay, firstly because he had not the money to do s0, 
and, secondly because, as he said, the Rajapur mer- 
chants objected to pay. On his refusal the Nakedar 
acting under r. 8, seized part of thecargo. Theac- 
cused resisted and was prosecuted for an offence 
under s, 183, Penal Code, that is, For the offence of 
resistance to the taking of property by the lawful 
authority of a public servant and was convicted: 

Held, that the prosecution had not established that 
the jurisdiction ofthe District Local Board to im- 
pose taxes extended to goods on board the ship 
before the goods were landed or that the Local Board 
had power to make use of r. 8, providing for collection 
of cctroi in the same manner as is provided in the case 
of a toll bys. 116, Bombay Local Boards Act. The 
conviction was, therefore, not maintainable. 

Section 102, Bombay Local Boards Act, does not 
say that the rules, when sancticned, are to have the 
force of law, and, it cannot have been the intention 

of the legislature to give legal effect in this way to 
rules not covered by the provisions of the Act. 
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Or. R. from an order of the Magistrate, 
First Class, Ratnagiri. 

Messrs. G. C. O'Gorman, Y. B. Rege and 
K. B. Joshi, for the Accused. 

Mr. P. V. Kane, forthe Crown. | 

Broomfield, J.—This case involves some 
interesting and rather difficult questions as 
to the powers of the District Local Board of 
Ratnagirito levy octroiin respect of goods 
lying on ship board in poré before they have 
been landed. Theapplicant was the Tandel 
or master of a country ship, which on 
October 20, 1934, arrived at the port of 
Jaitapur, at the mouth of a creek in the 
Ratnagiri District carrying goods consigned 
to various persons in Jaitapur and in Raja- 
pur, a port some 18 miles farther up the 
creek. The goods which were consigned to 
Jaitapur traders were landed, and cetroi 
was duly paid in accordance with rules 
made by the District Local Board. It 
appears that there is no separate octrol 
Naka for the port of Rajapur, and the 
Nakedar of the Jaitapur Naka went on 
board the applicant's ship together witha 
peon and panchas, and demanded from ihe 
Tandel the amount of octroi duty, about 
Rs. 60, on the goods which he was propcs- 
ing to take to Rajapur. The Tandel 
declined to pay, firstly because he had not 
the mcney to do so, and, secondly because, 
as he said, the Rajapur merchants objected 
topay. Onhis refusal, the Nakedar seized 
part of the cargo, viz. a bag of black 
pepper, the value cf which, he estimated, 
would be sufficient to pay the amount of 
octroi duty. He was preceeding to weigh 
the bag of pepper, when the Tandel obstruct- 
ed him and took the bag away. After that 
he sailed up the river to Rajapur, and it is 
admitted that the goods were subsequently 
landed there. The Tandel was prosecuted 
for an offence unders. 183, Indian Penal 
Code, thatis, for the offence of resistance to 
the taking of property by the lawful 
authority of a public servant. He was con- 
victed by the First Class Magistrate, 
Ratnagiri, and sentenced to pay a fine of 
ks. 51. Onappeal the Sessions Judge has 
confirmed the conviction, and the case now 
comes to this Court in revision. 

The conviction cannot, of course, be 
justified unless the Nakedar was lawfully 
authorised to board the applicant's ship, 
demand payment of the octroi duty on goods 
which were being taken to Rajapur, and, on 
refusal, seize part of the goods in lieu cf the 
tax. The principal question in this revision 
applicaticn is whether it has been clearly 
established that the Nakedar had thig 
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authority, so far as to justify the conviction . 


of the applicant of an offence unders. 183. 
It is hardly necessary to say that asitisa 
criminal case the prosecution was bound to 
produce full and clear and satisfactory proof 
of the existence of the necessary authority. 
The Nakedar purported to act under r. 8 of 
the Rules framed by tke District Local 
Board under s. 100, Bombay Local Boards 
Act. This rule provides in cl. (1) that 
whenever goods are brought to the Naka 
for import, the Nakedar shall prepare an 
import bill stating among other things the 
amount cf the tax leviable on the goods, and 
el. (3) of the rule provides that if on demand 
the person importing the goods, refuses to 
pay the amount leviable, the Nakedar shall 
seize any part of the goods of sufficient 
value to pay the amount cf the octroi, and 
refer the matter to the President of the 
Taluka Local Board, who isto take action 
as laid down in s. 116 of the Act. I may 
mention that under the definitions prefixed 
to the Octroi Rules, ‘Octroi’ means a tax on 
animals or goods or both brought within the 
octroi limits for consumption, use or trade 
therein; ‘Import’ and ‘Export’ mean re- 
spectively the conveying into or out of the 
octroi limits of the District Local Board from 
or to any other area; ‘Naka’ means a 
District Local Board station at which goods 
are being either imported or exported or 
both. 

A very similar case came before Murphy, 
‘J. and myself in 1932, Emperor v. Appa 
Krishnaji Tandel, Criminal Revision Ap- 
plication No. 314 of 1932, decided by 
Murphy and Broomfield, JJ. on December 1, 
1932, (Unrep.) The facts in that case 
were that the Tandel of a country vessel had 
brought certain goods from Bombay for the 
village of Serjekot, which is within the port 
limits of Malwan in the Ratnagiri District. 
The Nakedar demanded payment of cctroi 
duty on the goods destined for Serjekot. 
The Tandel refused to pay, and, as in this 
“case, the Nakedar seized part of the goods, 
and the Tandel resisted him. We held in 
that case, in the first place, that it was 
established that the District Lccal Board has 
jurisdiction ever the limits of the port of 
Malwan or any legal authority to levy a tax 
on goods which are on board a ship in the 
port and not landed. We held, in the 
‘second place, after a detailed examination 
‘ofthe octroi rules and bye-laws framed by 
the District Lceeal Board, that even these 
` rules and bye-laws do not make it clear 
_ that there is any liability to pay octroi 
“before goods are landed. Lastly, we ex- 
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presseda doubt as to the validity of the 
rule empowering the -Nakedar to seize 
goods on refusal to pay the tax. 


That last point, the importance of which 
the learned Sessions Judge, I think, has not 
fully grasped, arisesin this way. There is 
a special chapter in the Bombay Local 
Boards Act, Chap. VIII, which deals with 
the collection of taxes, and by s. 116 itis 
specifically provided that in the case of 
non-payment on demand of any toll Jeviable 
by a District Local Board, the person ap- 
pointed to collect such toll may seize any 
vehicle or animal on which the toll is 
chargeable or any part of its burden which 
is of sufficient value to satisfy the demand. 
That is to say, specific power is given by. 
the Act itself to recover the particular tax 
referred to by a species of distress. No 
such power is given by the Actin the case 
of any other tax, for instance, octroj. The 
relevant provisions in Ohap. VIL which deal 
with taxation are, firstly, s. 99, which 
provides that subject to general or special 
orders of Government, the District Local 
Board, after observing the preliminary 
procedure required by s. 100, and subject 
tothe sanction of the Commissioner may 
impose for the purposes of the Act any tax 
which a local authority may be authorized 
toimpose by any local law without the 
previous sanction of the Governor-General. 
Section 100 deals with the procedure 
preliminary to the imposing of a tax, and 
prescribes that notice should be given 
and objections considered. It also provides 
for the framing of rules which are to 
describe the tax selected, the class or classes 
of persons or property liable and exemptions 
tothe same, the amount or rate of the tax, 
and lastly, all other matters which the 
Government may require to be so specified. 
Section 102, proviso (b), authorizes and 
requires the publication of rules preserib- 
ing the mode of levying and recovering the 
tax. But presumably any such rules must be 
consistent with the Act. Non constat that the 
Board has any power to make a rule such 
as r. 8 providing for the collection of the 
octroi in the same manner which is provid« 
ed 7 the Act in the case of a toll by 
s. 116. 


I myself delivered the judgment in Appa 
Tandels case, and I may admit that, so» 
far as the construciion of the rules is con- 
cerned, some of the considerations on whichm 
we relied in that case impress me less than 
they did. One of the questions discussed i 
that case was as to the liability ofa 
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the carrier of thé goods 
master of the ship to pay octroi duty. That 
particular point appears to have, been 
dealt with by a new bye-law which has been 
sanctioned since Appa Tandel’s case 
was decided, and the learned Coun- 
sel who eppears forthe applicant has not 
in this case contended that if octroi 
was legally levyiable on these goods, his 
client would not have been bound to pay 
it. I am still of opinion, even after the 
further argument which we have had in 
this case, that the rules are very far from 
clear on the points which are in dispute, for 
instance, on the point whether gocds which 
are brought on ship board to a port where 
there isa Naka can be said to be brought 
to the Naka so as to attract the operation 
of r. 8. But in any case, as we pointed out 
“in the other case, ib is obvious that the 
rules cannot confer powers which are be- 
yond the powers given by the Act itself. 
The doubt which I previously felt as to 
whether the jurisdiction of the District 
Local Board extends to the limits of ports 
in the District or toships in ports or creeks 
or goods thereon has not, by any means, 
been removed. Mr. Kane, who appeared 
on behalf of the District Local Board, con- 
tended that Appa Tandel’s case could 
be distinguished, because Malwan and Ser- 
jekot are on the open sea, whereas Jaitapur 
is atthe mouth of a creek, and Rajapur is 
a port 18 miles inland. lam not satisfied, 
however, that this makes any difference in 
principle. The prosecution examined as a 
witness a District Surveyor in the Land 
Records Department, who has deposed as 
follows: 

“All the creeks in this district are measured. Half 
of the bed of a creek is shown as included in the 
area of a village on one side of it and the other half 
inthe area of the opposite village. All the creeks 
in this district are included in the area of the Re- 
venue district.” 

But all that appears to mean is that the 
bed ofthe creek is shown as included in 
ihe area of the Revenue district. This evi- 
dence, in my opinion, carries the matter no 
further. It cannot establish that the Dis- 
trict Local Board has any authority to im- 
pose taxes on goods which are on board a 
ship in the creek or to make rules authoriz- 
ing their servants to board ships and dis- 
train goods on refusal’ to pay ihe tax. 
Moreover, my doubtsas tothe validity of 
r. 8 have also not been removed. Mr: Kane's 
argument on this point was that all tke 
rules, including the rules as to the collec- 
tion of the octroi, have been sanctioned by 
the Commissioner and Government, and 
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they must be regarded as having the force 
of law. Section 102is in these terms: 

“All rules sanctioned under s. 101, with all the 
modifications subject to which the sanction is given 
shall be published by the District Local Board. ... 
and the tax as described in the rules so published 
shall .. . . be imposed accordingly. 


The section does not say, however, that the 
rules, when sanctioned, are to have the 
force of Jaw, and, in my opinion it cannot 
have been the intention of the legislature 
to give legal effect in this way to rules not 
covered by the provisions of the Act. It 
should be noted thats. 62 of the Act speci- 
fically provides that bye-laws made by the 
District Local Board with the sanction of 
the Commissioner, after they have been 
duly confirmed by Government, shal] have 
the force of law. There is no similar pro- 
vision in the case of the rules. We are not 
satisfied therefore that the prosecution have 
succeeded in establishing that the Nakedar 
had lawful authority to board the appli- 
cant’s ship and seize the goods he was 
carrying. It follows that the coviction for 
an offence under s. 183 cannot be sustained. 
Mr. O'Gorman made a further point in the 
course of his argument that tke octroi rules 
are ultra vires, because they were sanction- 
ed in the first instance for a period of three 
years only, and the period had subse- 
quently been extended by Government from 
time to time, He relies on s. 102, proviso 
(c) of the Act, which is to the effect that if 
the levy of a tax has been sanclioned for a 
fixed period only, the levy shall cease at the 
conclusion of that period except in respect 
of unpaid arrears, and he contends that 
Government had no power to extend the 
period ofthe tax unless the District Local 
Board had first repeated the procedure pres- 
cribed by s. 100 preliminary to the impos- 
ing of a tax. 


In my opinion there is no force in this 
argument. The Government is given wide 
and unrestricted powers by s. 99, according 
to which all taxation is to be imposed sub- 
ject to any general or special orders which 
may be made by the Government. Under 
this section I consider that it was perfectly 
competent to Government or to the Come 
missioner in virtue of powers delegated to 
him both to limit the period of operation of 
the tax in the first instance and to extend 
tle period. It was not a case of imposing 
a new tax, ends. 100 therefore would not 
apply. However, for the reasons already 
given the application succeeds on other 
grounds. We set aside the conviction of 
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the applicant, and direct that the fine, if - 


ypaid be refunded. : 
Wassoodew, J.—I agree. 
N. Application allowed. 





LAHORE HIGH COURT 
Second Civil Appeal No. 2092 of 1935 
February 19, 1936 
Bring, J. 
SUBA. SINGH—Derenpant—APPELLANT 
VETSUS 
HADAYAT—PLAINTIFF AND OTHERS— 
DrrenDANTS—RESPONDENTS 

Punjab Tenancy Act (XVI of 1887), s. 60—Trans- 
fer of occupancy rights without landlords’ consent — 
Transfer set aside at instance of suit by one of 
landlords —Decree, if enures for benefitof all land- 
lords ~-Decree-holder landlord waiving his right of 
execution—Eff ect, if any, on rights of other landlords 
—Occupancy tenant's right of possession—Refund of 
consideration. l l 

Where one of the landlords obtains a decree setting 
aside under s. 60, Punjab Tenancy Act, a mortgage 
by an occupancy tenant of his rights - without the 
consent of the landlords, the decree is for the 
benefit of all the landlords, and even if the decree- 
holder Jandlord waives his right to execute the dec- 
ree, the waiver cannot affect the other landlords. A 
decree of this kind also enures for the benefit of the 
occupancy tenant and he is entitled to recover posses- 
sion, The tenant is, towever, entitled to a decree 
only on condition of his refunding the consideration 
received by him. The mortgagee can claim the 
refund in the suit by the occupancy tenant for the 
recovery of hisland and it is not necessary for him to 
bring a separate suit forrefund to money, which he 
is otherwise entitled to bring. Sham Singhv. Hardit 
Singh (2), Labh Singh v. Jamnun (3), Sadia v. Amb- 
hiria (4) and Rang Ilahiv. Mahbub Ilahi (5), relied 
on, 


S.C. A. from the decree of the District 
Judge, Gurdaspur, dated July 26, 1935. 
Mr. Mukand Lal Puri, for the Appellant. 
Mr. L. 5. Khorana, for the Respondents. 
Judgment—The material facts of the 
case giving rise to this second appeal may 
be briefly stated as follows: The plaintiff, 
who is an occupany tenant under s. 6, 
Punjab Tenancy Act, mortgaged his occu- 
pancy rights in favour of defendant No. 1 
without the consent of the landlords, Sant 
Singh, one of the landlords, sued to have 
the alienation set aside under s. 60, Panjab 
Tenancy Act, and obtained a decree. The 
landlords, however, took no steps to recover 
pessession of the land from the mortgagee. 
On February 10, 1931, the present suit was 
instituted by the plaintiff for recovery of the 
land from the mortgagee. The mortgagee 
pleaded that the contract of mortgage was 
binding on the plaintif and that in any case 
he was not entitled to recover without refund- 
ing the mortgage money of which he had re- 
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ceived benefit. The Courts below have 
granted the -plaintiff a-decree for posses- 
sion without any payment to the mortgagee, 
holding that the decree obtained by Sant 
Singh rendered the mortgage altogether 
void and that it was not binding even on 
the plaintiff. - ; J 

The learned Counsel for the defendant 
mortgagee who has come up in second ap- 
peal urged that the landlords had waived 
their right in the decree and therefore the 
decree was nolonger of any avail to the 


plaintiff. As regards this point there was 
apparently no issue framed by the trial 


Court but the allegation of the appellant 
in this respect, even if it is accepted, will 
not help him, for all that is urged by him 
is that Sant Singh accepted Rs. 100 from 
him and did not execute’ the decree. The 
decree, however, was for the benefit of all 
the landlords, and oven if Sant Singh 
waived his right to execute the decree, the 


waiver could not affect the other landlords... 


Moreover, it has been held in Full Bench 


decision of the Punjab Chief Court report- | 


ed in Khuda Bakhsh v. Fazal Din (1), 
which was followed in Sham Singh v, Hardit 
Singh (2), that a decree of this kind enures 
for the benefit of the occupancy tenant also 
and that he is entitled to recover posses- 
sion. It seems to me, therefore, clear that 
the plaintiff was entitled to obtain posses- 
sion of the occupancy land on the basis of 
the decree obtained by Sant Singh. 

The only other point which requires con- 
sideration is whether the appellant was 
entitled to claim refund of the mortgage 
money in the present suit. It has been held 
by a Full Bench of this Court recently in 
Labh Singh v. Jamnun (3) that when an 
occupany tenant has alienated the occupancy 
tenancy without the consent of thelandlord 
and the landlord obtains a decree setting 
aside the alienation under s. 60, Punjab 
Tenancy Act, the mortgagee is entitled to 
sue the mortgagor for refund of the mort- 
gage-money. The learned Counsel for the 
respondent contended thut although the 
mortgagee was entitled to'a refund, he could 
not claim the same in the present suit. This 
contention, however, appears 10 be opposed 
to the view taken by the Court of the Judi- 
cial Commissioner of Nagpur in Sadia V, 
Ambhiria, 116 Ind. Cas. 497 (4) which ap- 
pears to be a case of a similar kind. The 

9 17 P R 1892 (F B). 

(2) A I R 1927 Lab. 871; 100 Ind. Cas. 916. 

(3) A I R1934 Lah. 853 (2); 151 Ind, Cas. 1; 15 Lah, 
751; 36 P LR 233;7 R L100 (F B 


as’ A R 1929 Nag. 241; 116 ind. Cas, 497; Ind. Rul, 
ag. 145, i ae 
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facts in Hang Ilahiv. Mahbub Ilahi (5) also 
were of a similar character.. In that case 
a Muhammadan minor sued for possession 
of certain property mortgaged by his 
mother on the ground that the transaction 
was Void. l 

The plaintiff's contention was upheld and 
he. was given a decree but only on condi- 
tion of his refunding the amount received 
by him. I see no reason why the plaintiff, 
who himself entered into the mortgage 
transaction, should not on the same princi- 
ple be required to refund the mort- 
gage money to the appellant in the 
circumstances of this case I accordingly 
accept the appeal and direct that the plaintiff 
will be entitled to recover possession of 
the land in suit only on payment of Rs. 835 
tothe appellant. The amount due, it may 
be noted, wasnot disputed before me. In 


‘view of all the circumstances I leave the 


parties tu bear their costs in this Court. 
D. Appeal allowed. 
(HAIR ae Lah, 170; 94 Ind, Cas, 25; 7 Lah. 
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NAGPUR HIGH COURT 
Criminal Revision Application No. 29 
of 1935 
March 26, 1936 
GRILLE, J. 
MOTILAL—APPLICANT 
VETSUS 
BALWANT GANESH MARATHE— 
COMPLAINANT 
Criminal Procedure Code (Act V of 1898), s. 545— 


-Order of compensation made in favour of complain- 


ant—~Appeal from conviction—Notice to complainant 
—Propriety of—Criminal trial—Practice. 
Although an Appellate Court cannot be said to be 


‘acting without jurisdiction in not sending notice to 


the complainant, yet nevertheless an Appellate Court 
should, in the exercise ofa proper discretion, give 
notice of the hearing of the appeal from a conviction 
tothe complainant when an order of compensation 
has been made in his favour under s., 545 of the Cri- 
minal Procedure Code. This practice is also enjoin- 
ed on the Criminal Courts of the Central Provinces, 
Tufail Ahmad v. Emperor (1) and Bharasa Naw v. 


“Sukhdeo (2), relied on, Mangal Chand v, Mohan (8), 


applied. | 

- Or. R. App. ofthe order of the Court of 
the Sessions Judge, Hoshangabad, dated 
November 29, 1935, in Criminal Appeal No. 


-104 of 1935. 


Messrs. S. B. Gokhale, and R. S. Dabir, 
for the Applicant. 

Mr. Fida Hussain, forthe Non-Applicant. 

Order.—The proceedings out of which 
this application in revision arises, began 
on a complaint before the First Class Bench 
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Magistrates, Hoshangabad. 
The accused in that case had appealed 
against the judgment of the Bench to the 
Sessions Judge, who permitted the com- 
plainant to appearin support of the con- 
vicjion as he had been awarded asum of 
Rs. 106 as compensation under s 545 of the 
Criminal Procedure Code. The Sessions 
Judge directed further evidence to be re- 
corded and, after this had been done and 
the appeal was to be heard a second time, 
the accused appellant raised a number of 
points in obstruction; and when these failed, 
he objected to the appearance of the com- 
Plainant in the Sessions Court at all. The 
learned Sessions Judge, the successor of the 
Judge who had sent the case back for fur- 
ther evidence, held that the complainant 
could only be heard if he obtained the per- 
mission of the Deputy Commissioner to< p- 
pear, by a certain date. The appellant also 
argued that in any case, even iftke tom- 
Dlainant also should appear,.he should be 
heard on the question of the amount of com- 
pensation alone and shouldnot beheard in 
support of the conviction. No order ap- 
parently was passed on this point. I am 
asked tu set aside the order of the Sessions 
Judge and to hold that the complainant is 
entitled to appear both on the question of 
the amount of compensation to be awarded . 
and alsoto be heard in support of the con- 
viction. 


The application should succeed. I am 
aware that s. 422 of the Code of Criminal 
Procedure makes no provision for notice in 
the cise of an appeal by an accused per- 
son to any other party than the Crown, 
but it has been the praclicein three High 
Courts (and nothing to the contrary kas 
been shown in respect of other High 
Courts) in cases instituted on a complaint 
that thecomplaiaant should be allowed to 
appear. In the case before me the Crown 
did not appear as it was not interested in 
the proceedings which have been instituted 
on a complaint. In the Allahabad High 
Court in Tufail Ahmad v. Emperor (1) it 
was held that in a case which started at 
the instance of some private individuals 
there was nə reason why those persons 
should not engage Counsel to represent 
their view of the case in the High Court, 
despite the fact that there was no appear- 
ance entered on behalf of the Crown. The 
matter has also been dealt with fully by 
the Calcutta High Courtin Bharasa Naw v, 


(1) AIR 1925 All. 301; £8 Ind. Cas, 292; 23 A L 
J 5. UR 6 A 53 Or; 26 Or, LJ 734, 
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Sukhdeo (2) and Iam in respectful agree- 
ment with the decision of the learned 
Judges in that case that, although an Ap- 
pellate Court cannot be saidto be acting 
without jurisdiction in not sending notice 
tothe complainant, yet nevertheless an 
Appellate Court should in the exercise of 
a proper discretion give notice of the 
hearing of the appeal from a conviction to 
the complainant when an order of com- 
pensation has heen made in his favour 
under s. 545 of the Criminal Procedure 
Code. That practice is also enjcined in 
the Criminal Courts of the province in 
Mangal Chand v. Mohan (3). The learned 
Sessions Judge appears to be unaware of 
this ruling of the Judicial Commissioner's 
Court, and itshould be apparent that it 
is only fair and equitable in a case of 
this nature that the complainant should 
be heard. The order of the learned Ses- 
sions Judge is accordingly set aside and 


he ‘isdirected to allow the complainant to. 


appear and to put forward such points as 
he may desire. I would add that the order 
of the learned Sessions Judge directing the 
applicant toobtain permission from the 
Deputy Commissioner before being heard 
is inconsistent with the order passed by 
him in the same proceedings directing the 
appellant to pay adjournment costs to the 
complainant before he was permitted to 
adduce any additional evidence. 

N. Order set aside. 

(2) 53 C 969; 97 Ind. Cas. 62; 43 C L J 583: AIR 
1926 Cal, 1054; 27 Cr. L J 1086. 


(3) 14 N Lit 131; 47 Ind, Cas, 443; 19 Cr. L J 927; 
A IR 1917 Nag. 122. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Reference No. 286 of 1935 
January 13, 1936 
RUPCHAND AND Murua, A. J. Cs. 
i EMPEROR—PROSECUTOR 
VEYSUS 


WALIMAHOMMAD AND anotazr—Accusep. 

Railways Act (IX of 1890), ss. 127, 130, 133— 
Offences committed by person made liable under 
s. 130 though ordinarily protected by ss, 82, 83, Penal 
Code (Act XLV of 1860)—Jurisdiction—Trial by 
Special Magistrate under s. 29-B, Criminal Proce- 
dure Code(Act V of 1898)—Necessity of —Offence 
of throwing stones at train by young boys—Ojfence, 
if falls under s. 130, 

In the absence of any express provision relating to 
trial of offences under s. 180, Railways Act, by any 
particular class of Magistrates, the provisions of 
s. 133 vf that Act cannot be invoked so asto confer 
jurisdiction upon a Magistrate totry an offence of 
this nature, when no such jurisdiction is conferred 
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upon him by Seh, II, Criminal Procedure Code, 
more so when s. 29-B of that Code provides for an 
adequate machinery for trial of such offences. 
Emperor v. Dhondya Dudhya (1), followed. 

The offence cf throwing stones ata railway train 
committed by boys ofeight and five years old would 
ordinarily be protected under gs. 82 and 83, Penal 
Code, and would not be punishable as an offence 
under s. 127, Railways Act, or under any provision 
of the Penal Code. But such act would be desmed to 
be an offence under the special provisions of s. 130, 
Railways Act, and punishable under that section. 


Mr. Partabrai D. Punwani, for the 
Crown. 

Rupchand, A. J. C.—Two boys named 
Wali Mahommad and Wahidbux, who are 
said to be eight and five years old res- 
pectively, were tried and convicted by the 
Resident Magistrate, Kambar, for an offence 
falling under s. 127, Railways Act of 
1890, but in view of the fact that they 
were persons of tender age they were direct- 
ed by the learned Magistrate to be releas- 
ed on their guardians executing bonds in 
the sum of Rs. 100 each under s. 130 of 
the said Act. 

The learned District Magistrate has 
referred their case to us with a recommenda- 
tion that the proceedings be quashed, and 
we have no hesitation in accepting his re- 
commendation. From what the learned 
Magistrate has said, it would appear that 
the offence committed by the accused, if 
any, falls under s. 180 and not under 
s. 127 of the Act. In this case the act 
complained of, namely throwing stones at 
a railway train, would ordinarily be prc- 
tected under ss. 82 and 83, Indian Penal 
Code, aud would not be punishable as an 
offence under s. 127, Railways Act or under 
any provision of the Penal Code. But such 
act would be deemed to be an offence under 
the special provisions of s. 130, Railways 
Act, and punishable under that section. 
That being so, the conviction of the ac- 
cused for an offence under s. 127, Railways 
Act, cannot possibly be maintained. 

There is also another difficully in the 
way of the Crown. An offence under s. 127, 
Railways Act, is punishable with transporta- 
tion of life or with imprisonment for a 
term which may extend to 10 years; and is 
therefure, triable by a Court of Session. 
Although ihe learned Magistrate has con- 
victed the accused under s. 127 of the Act, 
he has assumed jurisdiction on the ground 
that he was dealing with them under s. 180 
of the Act. But even that he could not 
do. The punishment provided for by this 
section is whipping. In the alternative the 
section empowers the Court to order the 
father or guardian of a minor who is,con- 
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- Victed under that section to execute a bond 
binding himself in such penalty as the 
Court directs to prevent the minor from 
being again guilty of the act or omission 
complained against. It is no doubt true 
that the amount of the bond if forfeited 
is recoverable from the father or guardian. 
as a fine. But it is nota fine inflicted upon 
the accused. That being so the punish- 
ment provided by s. 130 is neither one 
of imprisonment not exceeding one year 
nor of fine, so as to give jurisdiction to 
the learned Magistrate under the relative 
paragraph of Sch. II, Criminal Procedure 
Code, which provides for trial of offences 
under Acts other than the Indian Penal 
Code. 

In the absence of any express provision 
relating to trial of offences under s. 130, 
Railways Act, by any particular class of 
Magistrates, the provisions of s. 133 of 
that Act, cannot be invoked so as to confer 
jurisdiction upona Magistrate to try an 
offence of this nature, when no such juris- 
diction is conferred upon him by Sch. II, 
Criminal Procedure Code, more so when 
s. 29-3 of that Code provides for an 
adequate machinery for trial of such of- 
fences. The reasons which perhaps induc- 
ed Macieod and Pratt, JJ. to holdin Emperor 
v. Daondya Dudhya (1), that the offence 
under s. 130, Railways Act may be tried 
by any Magistrate, no longer exist; and 
we think that such an offence should now 
be tried by superior Magistrates contem- 
plated in s. 29-B of the Code. We accord- 
ingly quash the convictions of the accused 
and cancel the bonds executed by their 
guardians and in the circumstances of this 
case we donot think it necessary to order 
a re‘trial. 

N. Convictions quashed. 

(1) 43 B 888; A I R 1919 Bom. 173; 52 Ind. Cas, 
667; 21 Bom. LR 768. 


LAHORE HIGH COURT 
Civil Reference No. 58.of 1935 
February 25, 1936 
AppISON AND ABDUL RASHID, JJ. 
Sie T. VIJAYA RAGHAVACHARYA— 
PETITIONER 
versus 
COMMISSIONER or INCOME-TAX, 
LAHORE — Opposits PARTY 
Income Tax Act (XI of 1922), ss. 60, 4 (2)~Noti- 
fication under s. 60 exempting pay paid outside India 
in case of persons residing outside India is super- 
fluous —“Accruing” and “arising” in 8.4 (2)— 
Meaning of—Income, whether accrues in particular 
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country, merely because it is earned there or in 
country where it is paid, 

The notification issued under s. 60, Income Tax Act 
exempting pay, leave salaries, paid outside India, in 
case of persons residing outside India is superflusus, 
as it is difficult to hold that pay accrues in British 
India if it is paid outside. 

The words “accruing” and “arising” in s. 4 (2), 
Income Tax Act, denote the same idea or ideas very 
similar, and both words are used in contradistinction 
to the word “receive” and indicate a right to receive. 
They reprezent a stage anterior to the point of time 
when the income becomes recgivable and conuote a 
character of income which is more or less inchoate; 
income cannot be said to have accrued or arisen ina 
particular country by reason of the fact that it is 
earned in that country but on the contrary income 
accrues or arises inthe country where there isa 
right to demand payment of it or where in fact it is 
paid. Commissioner of Income Tax v. Phra Phari- 
son Salarak (1), Rogers Pyatt & Co. v, Secretary of 
State (2) and Secretary tothe Board of Revenue 
Income Tax, Madras v. Arunachalam Chettiar (3), 
relied on. Inthe matter of the Right Revd. C. J.G. 
Saunders (4), dissented from. — | 

©. Ref. from the Commissioner of the In- 
come-tax, Punjab, North-West Frontier 
and Delhi Provinces, Lahore, dated July 


29, 1935. 

Mr. Mehr Chand Mahajan, for the Peti- 
tioner. 

Messrs. J. N. Aggarwal, S. M. Sikri and 
M. Aslam Khan, for the Opposite Party. 

Addison, J.—Under s. 66 (2), Income Tax 
Act, the Commissioner of Income-tax, Pun- 
jab, has stated the case of Diwan Bahadar 
Sir T. Vijaya Raghavacharya, K. B. E. for 
the assessment years 1933-31 and has re- 
ferred for the opinion of this Court the 


following question of law: 

“The assessee having received in the United 
Kingdom payments of pension granted by the Mad- 
ras Government under the Civil Service Regulations 
of the Government of India (as further described in 
the case) were such payments in so far as they were 
not brought into British India with the effect of 
attracting sub-s. (2), s. 4, Income Tax Act, income 
accruing or arising in British India within the 
meaning of s. 4 (1) of the Act ?” 


The factshave been very fully stated by 
the Commissioner and need only be briefly 
referred to. The assessee was appointed 
to the Madras Provincial Oivil Servica in 
1898 and served there except for certain 
periods when he was employed under the 
Oentral Government on deputation outside 
India and for a period when he was a mem- 
ber ofthe Public Services Commission. 
Since September 15, 1929, he has been Vice- 
Chairman of the Imperial Council of Agri- 
cultural Research and continues to hold 
that post though he retired from the Madras 
Civil Service on August 27, 1930, wher he 
was granted a superannuation pension of 
Rs. 9,500. Article 933, Civil Service Re- 
gulations is to the effect that when a pen: 
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Sion is stated in rupees, it is payable at 
any treasury in India, or, at the pensioner’s 
option, at the Home treasury. The assessee 
for the year in question was a resident in 
British India but he drew the pension in 
London. The Income-tax Authorities have 
held that he was liable to pay income tax 
on £743 with respect to that pension in 
addition to other income. This amount 
£743 converted back into rupees at the 
current rate of exchange comes to Rs. 9,907, 
and this is the sum in contention. Section 


4 of the Act runsas follows: 

“4 (1) Save as hereinafter provided, this Act shall 
apply to all income profits or gains, as described or 
comprised ins. 6 from whatever source derived, 
accruing orarising or received in British India or 
deemed under the provisions ot this Act to accrue 
or arise, or to be received in British India. 

(2) Income, profita and gains accruing or arising 
without British India to a person resident in British 
India, shall, ifthey are received in or brought into 
British India. be deemed to have accrued or arisen 


in British India and to be income, profits and gains. 


ofthe year in which they are so received or brought 
notwithstanding the fact that they did not so accrue 
or arise in that year,” 

In the present case it is admitted that 
the money was not brought into British 
"India. 
the income did not accrue or arise in India 
nor was it received in India and that he had 
a vested right to draw it in London. Under 
s. 60 of the Act a notification has been issued 
exempling pay, leave salaries and pensions 
paid outside India in the case of persons 
residing out of India, sothat this exemption 
does not help the assessee, but it was con- 
tended before us that this exemptionis a 
superfluity, asthe word “accrues” cannot 
be held to apply to pensions drawn as of 
right in the United Kingdom. The gule 
ject is discussed atlength at pages 327 et 
seg of Sundaram’s Law of Income-tax in 
India, and his view is that the exemption 
in question is superfluous. The difficulty 
arises from the meaning to be attached tothe 
words “accruing” or “arising.” Do they mean 
receivability in a particular place or do 
they involve the concept of the income 
either being earned in that place or being 
derived from a source of ineccme situated 
in. that place ? Now the words “from what- 
ever source derived” ins. 4 (1) have no 
meaning if they refer only to the sources 
described in s. 6, and the natural mening 
to be given to them would. be to construe 
them as referring to sources both within 
and outside British India. If that is so the 
word ‘‘accrue” cannot mean ezrned or 
derived from a source in British India and 
the meaning to be attached to it would be 
that of receivability or rather perhaps the 
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right to receive it in a particular place. 
Section 4 (2) of the Act suggests that “ac- 
cruing” refers more to the receiving or 
right to receive than to the place of origin. 
In this connection s. 18:2a) may be re- 


ferred to. It runs as follows : 

“Notwithstanding anything hereinbefore contain- 
ed, for the purpose of making the deduction under 
sub-s. (2), there shall be included in the 
amount payable any income chargeable under the 
head “salaries” which is payable to the assessee 
out ofIndia by or on behalf of Government, and 
the value in rupees of suchincome shall be eal- 
culated at the prescribed rate of exchange.” 


By this sub-section salaries payable to 
Government servants out of India by or on 
behalf of Government are taxable but this 
doesnot necessarily mean that they accrue 
or arise in British India. Section 4 (1) 
starts with the saving words “save as here- 
inafter provided,” and s. 18 (2a) may, there- 
fore, be treated as an exception to s. 4 (1). 
Again, as already mentioned, leave sala- 
ries and pensions paid ovt of India have 
been exempted under s. 60 of the Act and 
the argument, therefore, is that they are 
taxable, i. e, that they have accrued in 
British India. If this isso, accruing would 
mean earned. See agains. 7 (2) of the Act 


which runs as follows: 

“Any income which would be chargeable under 
this head (of salaries’ if paid in Buitish India 
shall bedeemed tobe so chargeable if paid to a 
British subject orany servant of His Majesty in 
any partof India by Government or by a local 
authority established by the Governor-General-in- 
Council.” 


It might be argued from this sub-section 
that salary paid to an Indian Government 
servant in India but outside British India 
does not accrue in British India. This shows 
the confussion with respect to this question. 
Under s. 7 (2) the salary of a political officer 
in a Native State is taxable, but an Indian 
Government servant, who draws his pay or 
leave-salary in England, is protected by 
the notification under s. 60. It would follow 
that either s. 7 (2) of the exemption about 
pay of officers on deputation in the United 
Kingdom ora Colony is superfiuous. In 
our cpinion it is the notification that is 
superfluous as it is difficult to hold that pay 
accrues in British India if itis paid out- 
side. 

Fuither, pension is diff-rent from pay. It 
is & rig.t to receive 5 cerluin sum of money 
aunually ato perderiar place. Inthe pre- 
sent case it can be pid im India or in 
London. ‘The pens«uer bas theright to 
receive il in London and he receives it 
there. The subject was toucked upcn in 
Commissioner of Income-tax v. Phra Phrai< 
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son Salarak (1). Ormiston, J. 
tom of p. 601* of the report said : 

“In Murray’s Oxford Dictionary the words ‘ac- 
crue’ and ‘arise’ are regarded as synonyms. In 
the Century Dictionary the word ‘accrue’ is defined 
to mean ‘to becomea present or enforceable right to 
demand’. Stroud defines ‘arising in the United King- 
dom’ as ‘coming into the person's hands in the 
United Kingdom ” 

In Rogers Pyatt & Co. v. Secretary 
of State (2), at p. 307, Mukerjee, J. after 


discussing the theoretical distinction bet- 


at the bot- 


ween “accruing” and “arising” arrives 
at the conclusion that the words 
denote the same idea or ideas very 


similar, and that both words are used in 
contradistinction to the word “receive” 
and indicate a right to receive. They re- 
present, hesays a stage anterior to the 
point of time when the income becomes re- 
ceivable and connote a character of income 
which is more or less inchoate. These de- 
finitions do not support the view that in- 
come accrues or arises in a particular 
country by reason of the fact that it is 
earned in that country and on the contrary 
goto show that income accrues or arises in 
the country where there is aright to de- 
mand payment of itor wherein fact itis 
paid. With great respect we are in agree- 
ment with the agrument set forth by Ormis- 
ton and Mukerjee, JJ., and if it is accept- 
ed, it is decisive of the present case. Another 
decision which may be referred to is Sec- 
retary to the Board of Revenue, Income-taz, 
_ Madras v. Arunachalam Chettiar (3). At 
p. 75t itis brought out that the Board of 
Revenue in Madras interpreted -the words 
“accruing and arising’ as meaning ‘be- 
coming the subject of a right to receive.” 
Again at the bottom of p. 78Ẹ it was said : 

“The words ‘accrue’ and ‘arise’ are no doubt us- 
ually confined to moneys which are due but not 
received and hence are used as alternatives to ‘re- 
ceived.” 

There is a decision of the Allahabad High 
Court In the matter of The Right Revd.C. J.G. 
Sunders (4), where a certain allowance was 
held to come within the term “salary” and, 
though payable in London, was held to 
accrue or arise in British India. It was 
sought to arguefrom this decision that the 
an 6 R 598; 114 Ind. Cag. 296; A I R 1929 Rang. 1 


(2)'52 O 1; 83 Ind. Cas. 273; A IR 1925 Cal, 34; 28 
O WN 1074;40 OC LJ 110.’ 

(3) 44 M 65; 59 Ind. Cas. 482; A I R1921 Mad. 497; 
39 ML J 649; (1920) MW N 789,29 M L T 16; 13 1, 


(4) 54 A 223; 137 Ind. Cas. 84: ATR 1932 Al. 151; 
(1931) A L J 1107; Ind. Rul. (1932) All. 275. 


*Page of 6 Rang,—|Hd.} 


tPage of 52 Cal.—[ Hd. | 
{Pages of 44 Mad.—[#d_] 
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word “accruing” means “earned” and that 
the assessee’s pension was earned in India. 
With great respect it seems to us that this 
isto gotoofar. Reliance is also placed on 
behalf of the Commissioner on Commis- 
sioner of Income-tax, Bombay v Pansi Lal 
Moti Lal (5), were the words “accruing” 
or “arising” were held to be different from 
the expression “received” and indicated 
some origin or source of growth for the in- 
come in question. It may be admitted 
that this decision is more in favour of the 
Commissioner than of the assessee. On the 
whole we are of opinion that the question 
referred should be answered in the nega- 
tive and we also hold that the assessee 
should have his costs here. 

D. Answer accordingly. 

(5) 54 B 460; 125 Ind. Cas. 691; AI R 1930 Bom. 381; 
32 Bom. L R 671; Ind. Rul. (1930) Bom. 355. 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 296 of 193] 
August 12, 1936 
SULAIMAN, C.J. AND BAJPAT, J. 
KANHAIYA LAL AND ANOTAER—- 
PLAINTIFFS—APPELLANTS 
VETSUS 
Mr. THOMAS SKINNER AND ANOTHER 
~— DEFEND aNTs—RESPONDENTS 

Civil Procedure Code (Ast V of 1908), O. XXXIT, 
r. 15~ Decree in favour of lunatic — Non-representa~ 
tion of lunatic by next friend or guardian in appeal 
—Non-representation, held to be mere irregularity, 
which was remediable. 

A cage where a decree is passed in favour ofa 
lunatic without properly being represented bya 
next friend cr guardian has no analogy with cases 
where a decree has been passed against a minor or a 
lunatic without being properly represented, Even 
in the latter cases the Court on being satisfied of the 
allegations made in the suit very often simply vacates 
the decree of the former suit and revives the suit 
after giving anopportunity to the plaintiff of the 
former suit to appoint a guardian for the minor or 
insanedefendant. In cases like these all that a 
Court has gotto see isif any prejudice has been 
caused to any particular party and to see that that 
grievance is removed : 

Held, on facts that the non-representation by the 
next friend or guardian was a mere irregularity which 
could be remedied. 


F. C. A. from a dezision of the Sub-Judge, 
Meerut, dated April 22, 1931. 

Messrs. Panna Lal and N. C. Vaish, for 
the Appellants. l 

Mr. N.U. A. Siddique, for the Respon- 
dents. 

Judgment.— This is an appeal by the 
plaintiff whose suit fora declaration that 
decrees Nos. 475 and 497 of 1925 passed by 
the High Court of Allahabad be declared to 
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be null and ineffectual as against the plaint- 
iff. The facts giving rise tothe suit may 
be briefly staled. Certain property was 
sold to Lala Kankaiya Lal, the plaintiff in 
the present suit, and Gobind Swarup, 
defendant No. 2 of the present suit. 
Thomas Skinner, defendant No. 1 of this 
suit enforced his right of pre-emption in 
respect of that sale. The trial Court gave a 
decree for possession of the pre-empted 
property subject to the payment of 
Rs. 16,268 to the vendees by Thomas 
Skinner. Both Thomas Skinner, the plaint- 
uf of that suit, and the two vendees, namely 
Kanhaiya Lal and Gobind Swarup, filed 
appeals in the High Court. It is said in the 
present suit that at the time when the 
appeals were filed Thomas Skinner was 
insane, but nobody acted as his next friend 
either in the appeal filed by Thomas 
Skinner or as his guardian when Thomas 
Skinner was impleaded as respondent, and 
because of this defect the decrees that were 
passed subsequently by this Court are null 
and void. 


When the appeals came for hearing before 
this Court, appeal No. 475 filed by Kanhaiya 
Lal and Gobind Swarup was dismissed 
subject to the payment of cosis to Thomas 
Skinner, but the appeal of Thomas Skinner, 
namely First Appeal No. 497 of 1925, was 
allowed, and the judgment of the trial 
Court was reversed. The pcsition, there- 
fore, is that by virtue of the order in the 
two appeals, Lala Kanhaiya Lal, the plaintiff 
of the present suit, was made liable to pay 
certain costs to Thomas Skinner and certain 
sums which he had received in excess, and 
the object of the suit is really to avoid the 
payment cf such costs and excess sum. In 
the plaint, as it originally stocd, there was 
no allegation that Thomas Skinner was 
insane at the time when he filed the appeal, 
and para. 4, as it stood, was admitted by 
the guardian of Thomas Skinner, the 
defendant in the present suit. This cannot, 
therefore, be said to be an admission by the 
defendant that he was insane when the 
appeal itself was filed. There was an 
amendment later on of para. 4 of the plaint 
and then it was alleged that Thomas Skinner 
was insane at the time when the appeal was 
filed and he could not prefer an appeal 
“without the appointment of a guardian,” 
obviously, the plaintiff meant “without the 
appointment of a nextfriend.” After te 
amendment of tke plaint there was no 
admission cf this part of the plaintiff's case, 
but ib was contended 

“that Thomas Skinner was never adjudicated to 
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be insane nor was the objection. regarding his 
insanity raised in Appeals Nos, 470 of 1925 and 
497 of 1925, nor did the Court make any inquiry. 

The position, therefore, is that in the case 
in which Thomas Skinner was a respondent, 
it was the duty of the present plaintiff to see 
that he was properly represented; whereas 
in the case in which Thomas Skinner was 
the appellant it might be argued that there 
was a slight irregularity, but after all any- 
body can file a suit or an appeal on behalf 
of a minor or a lunatic and all that that next 
friend undertakes is the liability, in certain 
circumstances, to pay the coste, if the suit 
or the appeal is dismissed. In the present 
case the decree isin favour of the lunatic 
and the lunatic has in no way been pre- 
judiced by the aforesaid irregularity. 
Learned Counsel for the plaintiff-appellant 
has not been able to show any authority in 
support of his contention that a decree 
passed under such circumstances is void. 
He, however, has sought to gather strength 
by bringing the analogy of cases where a 
decree has been passed against a minor or 
a lunatic and a suit subsequently has been 
brought for the avoidance of that decree by 
the minor or the lunatic on the ground that 
he was not properly represented in the 
suit in which a decree was passed against 
him. 


Even in those cases the Court on being 
satisfied of the allegations made in the suit 
very often simply vacates the decree -of 
the former suit and revives the suit after 
giving an opportunity to the plaintiff of the 
former suit to appoint a guardian for the 
minor or insane defendant. In cases like 
these all that a Court has got to see is if 
any prejudice has been caused to any 
particular party and to see that that griev- 
ance is removed. In the present case 
neither the plaintiff nor the defendant 
suffered any prejudice by reason of the 
irregularity, and we are of the opinion that 
the decision of the Court below refusing to 
give any relief to the plaintiff is correct, 
and does not call for any interference. In 
any case, the former decrees could not be a 
nullity and the utmost that could be done 
was to revive those appeals and appoint a 
proper next friend or a proper guardian 
and to allow the appeal of the lunatic to be 
continued by a proper next friend and the 
other appeal to be continued after the ap- 
pointment of a guardian for the respondent. 
But, as we said before, under the circum- 
stances of the present case, no pre} udice has 
been caused to the person suffering undera 
disability, and itis not necessary So adep 
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that course. For the reasons given above, 
we dismiss this appeal with costs. 
D. cS Appeal dismissed. 


MADRAS HIGH COURT 
Appeal Against Order No. 356 of 1934 
August 5, 1936 
Burn AND K. S. MENON, JJ. 
GOPISETTI SANYASI RAO DORA 
THROUGH HIS ADVOOATE 
Me, B. JAGANNADHA DAS—J upament- 
DEBTOR— APPELLANT 


VETSUS 
- GOPISETTI SURYANARAYANAMMA 
—Drcres-HoOLDER—RESPONDENT 

Husband andwife—Decree for maintenance creat- 
ing charge and imposing personal liability—Purchase 
of property in enforcement of charge, whether ex- 
tinguishes personal liability. 

In the case of a decreefor maintenance in favour 
of the wife imposing a personal liability on the 
husband ani declaring a charge on certain property 
belonging to him, the fact of the wife purchasing 
the charged property in execution of the decree does 
not imvolve the extinction of her claim against the 
defendant personally for future maintenance, Bala- 
Mant Ammal v. Rama Iyer (|), distinguished, 

A. against the order of the Court of the 
Subordinate Judge of Berhampore, dated 
February 19,1934,and made in E. A, No. 
420 of 1933 in E.P. No. 100 of 1933, in 
0O. S. No. 20 of 1921. 

Mr. B. Jagannadha Das, for the Appel- 
lant. 

Messrs. P, V. Rajamannar and K. Subba 
Rao, for the Respondent. 


‘Burn, d.—This is an appeal from the 
order of the learned Subordinate Judge of 
Berhampore in B. A. No. 420 of 1933 in E. 
P. No: 100 of 1933 in O. S. No. 20o0f 1921. 
The appellantis the judgment-debtor and 
the respondent, the decree-holder in O. S. 
No. 20 of 1921 in which the respondent ob- 
tained a decree for maintenance at the rate 
of Rs. 50 per mensem. In the decree certain 
propérties were charged with the payment 
of maintenance to the respondent. There 
were other properties charged with the 
payment of maintenance to the respondent's 
daughter but with those we are not now 
concerned. The judgment-debtor not hav- 
ing paid the maintenance, the decree- 
holder brought the charged property to sale 
and purchased it herself, the purchase being 
said to be subject to her own maintenance 
charge. The judgment-debtor having 
again fallen into arrears in payment of the 
maintenance; the decree-holder again ap- 
plied in E. P. No. 100 of 1933 for realisation 
of the arrears by arrest of the defendant 
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and by sale of his other properties. The 
judgment-debtor contended that he was not 
liable to be arrested and that his other pro- 
perties were not liable for the maintenance. 
The learned Subordinate Judge found in 
favour of the decree-holder and directed 
execution to proceed. Hence this appeal :~ 

The learned Subordinate Judge is un- 
doubtedly right in saying that the decree 
which was a compromise decree contains a 
provision imposing personal liability upon 
the appellant as well as laying a charge 
upon the lands forming Item No.2 in plaint 
A schedule. The learned Subordinate 
Judge has held that the mere fact that the 
decree-holder purchased the charged pro- 
perty doesnot involve the extinction of her 
claim against the defendant personally. 
Mr. Jagannadha Das for the appellant has 
attempted to persuade as that the lower 
Subordinate Judge is wrong. Mr. Jagan- 
nadha Das contends that, when the decree- 
holder purchased the charged property in 
execution of her decree for maintenance, 
her claim against the judgment-debtor per- 
sonally became merged with her claim by 
virtue of the charge upon the property and 
since the charge upon the property must 
be deemed to have been extinguished 
therefore, her claim against the judgment- 
debtor personally also must have been ex- 
tinguished. There is no authority in sup- 
port of this contention but Mr. Jagannadha 
Das discussed cases of mortgage as being 
to some extent analogous. He cited the cage 
reported in Balamani Ammal v. Rama Iyer 
(1) and illustration No. 1 of the latest 
edition of Mulla’s Transfer of Property Act. 
Theillustration is based upon the decision 
quoted. We are not satisfied thatthe ana- 
logy of a mortgage is sufficiently close to 
warrant the application of the principles 
derived from mortgage cases to this one. 
This decree for maintenance is not a decree 
for a single sum of money once forall. It 
is a decree that the decree-holder shall from 
time to time become entitled to a payment 
of Rs. 50 per mensem. Under the decree 
payment was to be made once in six months. 
It is difficult to see how a liability which 
has not come into existence and cannot 
come into existence untilsome time in the 
future can be deemed to have been extin- 
guished by reason of the purchase of the 
property by the decreesholder. There is 
no question here of capitalising the whole 
of the future valueof the lady’s annuity 
of Rs. 50 per mensem and saying that the 


(1) 48 ML J 273; 87 Ind. Cas 57; (1925) MW N 
163; 21 L W 528; A I R 1925 Mad. 786, 
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sale of the charged property has brought in 
an amount equal to that. Moreover, we 
cannot say that the case cited in Bulamani 
Ammal v. Rama Iyer(1) really helps the 
analogy which Mr. Jagannadha Das wishes 
us to consider. In that case it was express- 
ly pleaded by the plaintiff that his mort- 
gage had become extinguished, or in other 
words that the debt due tothe mortgagee 
irom the mortgagor had been discharged. 
If that were so, there could of course be 
no liability on the mortgagor after the 
mortgagee had acquired the mortgage 
securiiy. Butthere is nothing to prevent 
a mortgegee from purchasing the mort- 
gaged property in execution of his decree 
on the mortgage without surrendering his 
claim against the mortgagor personally. 
It happens every day that the mortgagee 
gets permissionto bidin the sale of the 
mortgaged property held in execution of his 
decree, and if the sale of the mortgaged 
property does not produce an amount suf- 
cient to discharge the claim under the mort- 
gage, the mortgagee is at liberty, where the 
stipulations in the bond are appropriate, to 
apply for a personal decree against the 
mortgagor forthe balance. In the present 
case Mr. Jagannadha Das admits that, ifa 
third party had purchased this property 
at ihe Court auction subject to the main- 
tenance charge in favour of ihe respondent, 
the judgment debtor's personal liability 
would not have been in any way reduced. 
We cannot say that itis in any way re- 
duced merely because the purchaser 
was the decree-holder herself parti- 
cularly since the purchase was made 
subject to the maintenance charge. We 
are unable to say that the judgment- 
debtor's liability under the decree is ex- 
tinguished merely by the fact that the 
charged property has been purchased by 
the decree-holder. Itis not necessary for 
us to say whether the charge on the pro- 
perty has been extinguished but we think 
itis quite clear that, even if it has, the per- 
sonal liability of the judgment-debtor under 
the decree has not been extinguished. We 


do not think there is much assistance to be 


gained from the decision in Sami Aiyar v. 
Ramaswamy Chetuar (2). That was a case 
of a surety’s liability for adebt being 
merged on the extinction of the debt itself. 
Here, as we have pointed out the debt is 
not extinguished and we donot see how 
the judgment-debtor's liability for the debt 
can be deemed to Rave been extinguished. 


(2) 44 M L J 171; .72 Ind. Cas. 194; 17 L W 473; (1923) 
M W N 253; AI R 1923 Mad. 340, 
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The decision of the learned Subordinate 
Judge appears to us tobe correct and this 
appeal is dismissed with costs. 

A. Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Revision Petition No. 916 of 1935 
October 28, 1935 
CoLDSTREAM, J. 
GHULAM HUSSAIN—Acousrp— 
PETITIONER 

| versus 

EMPEROR—RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 110— 
Residence within jurisdiction of person bound down 
under~ Whether necessary to give jurisdiction to 
Magistrate. 

The words of s. 110, Criminal Procedure Code, 
do not mention residence within the jurisdiction 
of the Magistrate but are “any person within the 
local limits of the Magistrate’s jurisdiction”. Con- 
sequently, where a person who is bound down under 
s. 110, is within the jurisdiction of the Magistrate, 
this is sufficient to give the Magistrate jurisdic- 
tion over him. The residence of the person is 
immaterial. Emperor v. Munna (£), In re Rengan 
(8), and Manindra Mohan Sanyal v. Emperor (6), 
followed, Crown v. Kalu (1),Ketabot v. Queen-En- 
press (2), and Kripasindhu v. Emperor (3), dissented 


from. 

Cr. Rev. P. of the order of the 
District Magistrate, Jhelum, dated April 18, 
1935, afirming that of the Sub-Divisional 
Magistrate, Chakwal, Camp Dhok Tablian, 
da'ed March 6, 1933. 

Mr. Mchammad Alam, for the Petitioner. 

Judgment.—The petitioner Ghulam 
Hussain was bound down under s. 110, 
Criminal Procedure Code, by the Sub- 
Divisional Magistrate of Chakwal in Jhelum 
District. His appeal against the Sub-Divi- 
sional Magistrate’s crder having been dis- 
missed by the District Magistrate he has 
submitted a petition for revision to this 
Court. The points taken before me hy’ 
his Counsel are that Sub-Divisional Magis- 
{rate’s order was without jurisdiction, as 
the petilioner was not a permanent resident 
of the Jhelum District where his original 
house was but resides in Monain Shahpur 
District and that the evidence on which 
he has been bound duwn is of witnesses 
who knew him in Jhelum District. In 
support of the objectionon ihe point 
of jurisdiction reliance is placed on 
a Single Bench judgment of the Punjab 
Chief Court Crown v. Kalu (1), which 
followed the Calcutta ruling in Ketabozt v. 
Queen-Eimpress (2). Counsel has also cited 


(1)12 P R 1901. 
(2) 27 O 993, 
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Kripasindhu v. Emperor (8). The Caleutta 
ruling was dissented from by the Allahabad 
Court in Emperor y. Munna (4), and the 
Madras Court in In re Kengan (5), and a 
Division Bench of the Calcutta Oourt itself 
has in Manindra Mohan Sanyal v. Emperor 
(6), noticed that the words of s. 110 do not 
mention residence within the jurisdiction 
of the Magistrate but are “any person 
within the local limits of the Magistrate's 
jurisdiction”. From the judgment in Em- 
peror v. Munna (4), it appears that the 
Bombay Court also had not followed 
Ketabot v. Queen-Empress (2), but I have 
not been able to find the Bombay judg- 
ment. As remarked by Walsh, J. in Em- 
peror yv. Munna (4), the section itself is 
perfectly plain. There is no justification 
for importing into it words that are pot 
there which would, to quote the Madras 
Bench in In re Rengan (5), restrict its 


scope sọ as to defeat its object, namely,. 


the prevention of crime. 

It was proved by evidence of general 
repute that the petitioner was a thief by 
repute and I see no force in the second 
contention. I dismiss the petition. 


N. Petition dismissed. 

(3) (1918) M W N 751; 47 Ind. Gas. 277; 19CrLJ 
905; 8 LW 461. 

(4)14 A L J 1074; 35 Ind. Cas, 822; 17 Cr, LI 
390: 39 A 139. 

(5) 36 M96: 17 Ind Cas, 413; 23M I, J533; 13 Cr. 
L.J 781 


(6) 16C 215. 
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ALLAHABAD HIGH COURT. 
Miscellaneous Case No. 635 of 1935 
. April 17, 1936 
GANGA NATH AND SMITH, Jd. 
DAU DAYAL— APPELLANT 
VETEUS 
RAM PRASAD—ReEsponbDENT. 

Agra Tenancy Act (III of 1926), s. 230, Sch. IV— 
Joint lease for agricultural land and shops-~One sum 
of rent reserved—Suit for arrears, whether falls 
under Sch. IV—Whether triable by Revenue Court. 

Under s. 230, Agra Tenancy Act, all suits and ap- 
plications which are specified in Sch. IV, Tenancy 
Act, have been excepted from the jurisdiction of the 
Oivil Court. A suit fór arrears of rent due under a 
joint lease reserving one sum of rent for agricultural 
land and shops does not fall under Sch. IV, of the 
Act, and consequently it isnot cognizable by the 
Revenue Court, The Revenue Court cannot entertain 
the suit and cannot give adequate relief to the par- 
ties and also it is not possible for the plaintiff to split 
up his cause of action so as to file a suit in respect 
of one part of his cause of action in one Court, and 
in respect of the other in the other Court. Sukhdeo 
v. Basdeo (1), relied on. 

Mis. Oas. from the reference of the 
Collector, Benares, dated October 30, 1935. 


Order.—This is a reference by an 
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Honorary Assistant Collector of Benares 
through the Collector under s. 267, cl. (2), 
Agra Tenancy Act, JIL of 1926, under the 
following circumstances. A suit was brought 
for arrears of rent due under a theka given 
by the plaintiff to the defendant in respect 
of some agricultural lands and shops. 
There was a joint lease for both the 
agricultural land and the shops; in which 
one rent was fixed for both the properties. 
The suit was filed by the plaintiff for arrears 
of rent in the Civil Court, which returned 
the plaint for presentation to the Revenue 
Court, finding that the sutt was not cogniz- 
able by it The plaint was filed in the 
Revenue Court. The same objection of 
jurisdiction was taken by the defendant in 
the Revenue Court as was taken by him in 
the Civil Court. The defendant contend- 
ed that the suit was not cognizable by tke 
Revenue Court. Without going into this 
question of jurisdiction the Revenue Court 
gave a decree to the plaintiff On appeal 
the case was remanded by the learned 
District Judge to the Revenue Court fir 
re trial of the issue about jurisdiction which 
had not been disposed of by the Revenue 
Court. On the suit being remanded to the 
Revenue Court, the learned Assistant Col- 
lector has made this reference. He is of 
ihe opinion thatthe suit is not cognizibe 
by him, ; a | 
The question for consideration is which 
is the proper Court to entertain and decide 
this suit. As already stated, the lease is 
a joint lease for agricultural land and for 
shops, reserving cne sum of rent. If 
separate rents had been fixed for the agri- 
cultural land and for the shops, there 
would have been no Giificulty, as a suit for 
arrears of rent forthe shops could have 
been filed in the Civil Court, and a suit for 
arrears of rent for the agricultural land in’ 
the Revenue Court. The difficulty arises 
from the fact ihat only one rent has been 
fixed for both the properties. All suits of 
a civil nature are entertainable by the Civil 
Court. Under s. 230, all suits and ap- 
plications which are specified in Sch. IV, 
Tenancy Act, have been excepted from the 
jurisdiction of the Civil Court. This suit 
does not fall under Sch. IV of the Act, and 
consequently it is not cognizable by the 
Revenue Court. This being so, the only 
other Court which is left to entertain the 
suit is the Civil Court. A similar point was 
considered in Sukhdeo Ve Basdeo (1). There 
-A IR 1935 ALL 594; 157 Ind. 
one ois: 1385) Te bad: 1935 A LR 889; 8RA 
244. 
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a suit was brought by the plaintiffs who 
alleged that they were members of a joint 
Hindu family with the defendants, and 
they claimed as such a declaration of their 
right to the zamindari properties and the 
tenancy holdings owned by the family. The 
Civil Court entertained the suit and gave 
a decree to the plaintiffs declaring their 
rights in the zamindari property as well 
as in the tenancy holdings. On appeal, 
an objection was taken that the Civil Court 
had no jurisdiction to grant a decree for 
the declaration of the plaintiffs’ right in the 
fixed rate and occupancy holdings. In 
support of the contention reliance was 
placed on ss. 121 and 230, Agra Tenancy 
Act. Under ss. 121 and 23%, the plaintiffs" 
suit for declaration of their rights in the 
tenancy holdings was not cognizable by the 
Civil Court. It was observed there: 


“It cannot be disputed that Oivil Courts have 
exclusive jurisdiction to try all suits of civil nature 
unless their cognizance: is either expressly or im- 
pliedly barred: vide s. 9, Civil Procedure, Code. 
It is also clear thata suit is of a civil nature if 
the particular question in the suit relates to a 
civil right. ..The scheme and the provisions of the 
Agra Tenancy Act clearly indicate that the legisla- 
ture intended to vest Revenue Courts alona with 
jurisdiction to decide all disputes concerning ten- 
ancy holdings, but there is nothing in the Act to 
imply that if some of ths reliefs prayed for in a 
suit can only be granted by the Civil Conrt, the 
jurisdiction of the Oivil Court is ousted by the mere 
fact that the relief for a declaration of right to a 
certain holding is coupled with the other reliefs. Nor 
is there anything in the Act to show that if the 
cause of action entitles the plaintiff, over and above 
-a declaration of his right to a holding, to certain 
other reliefs, fer instance, declaration of his right to 
zamindari property, the plaintiff must split his cause 
of action in two parts and sue fora declaration of 
his right to the holding inthe Revenue Court and 
claim redress with respect to tha zamindari from 
the Civil Court. To hold otherwise would be to 
ignore the words ‘based on a cause of action in 
respect of which adequate relief could be obtained 
by means of any suit or application’ used in s. 230 
of the Act.” 


As already stated, the Revenue Court 
cannot entertain the suit, and cannot give 
adequate relief to the parties. Nor does 
the present suit fall under Sch. IV. Con- 
sequently it is the Civil Court only which 
can entertain the suit and give adequate 
relief. It may also be mentioned that it 
is not possible for the plaintiff to split up 
his cause of action so as to file a suit in 
respect of one part of his cause of action 
in one Court, and in respect of the other 
in the other Court. In these circumstan- 
ces we hold th.t the suit is triable by the 
Civil Court. 'The plaint will, therefore, be 
returned by the learned Assistant Collector 


MAKHAN LAL V. KHAGENDRA NATA (CAL) 


16510 


to the plaintiff for presentation to the Civil 
Court. 
D. Reference answered, 





CALCUTTA HIGH COURT 
Civil Appeal No. 1836 of 1933 
November 29, 1935 
R. C. MITTER, J. 
MAKHAN LAL SAMADDER— 
PLAINTIFF —A PPELLANT 


versus 
KHAGENDRA NATH CHAKRAVARTY 


AND ANOTHABR— RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), ss. 174-A, 29~ 
Settlement by agreement of dispute between landlord 
and tenant—Agreement embodied in decree—S. 174-A 
contravened—Rights, whether governed by decree— 
Question of enhancement of rent—Parties must agree 
that there should be no enhancement. 

Where the dispute between the landlord and tenant 
asto the rate of rent is settled by an agreement 
between them and that agreement is embodied in 
a decree, the landlord stands on a better footing, and 
the rights of the parties are to be regulated by the 
consent decree till the consent decree is set aside, 
If the consent decree is based by overlooking the 
provisions of s. 174-4, Bengal Tenancy Act, the dec- 
ree is not a void decree but it is to be avoided. 
Eashaque Miah v. Dulah Miah Patwari (1), referred 
to. 

A petition of compromise may deal with various 
matters extraneous to the suit in which the parties 
may agree. In such acasethe whole of the petition 
of compromise and nota part thereof is to be record- 
ed, that isto say, the petition of compromise must 
be introduced either by way of recital in the decree 
or be made an annexure to the decree, but the 
decres itself must be confined to the subject-matter 
of the suit. Hashaque Miah v. Dulah Miah Patwari 
(1) and Hemanta Kumari Debi v. Midnapore Zamin- 
dari Company (2), referred to. 

here was no dispute between the parties as to 
what was th: rent payable. There was an intention 
to enhance rent and there was an agreement between 
them as to the amount of enhancement : 

Leld, that the matter was governed by s. 29, Bengal 
Tenancy Act,and if the agreement contravened the 
provisions of s. 29, the landlord was not entitled to 
claim the enhanced rent, Bata Mondal v. Manindra 
Chandra Nadi (6), relied on. Sheo Sahay Pandey v. 
kam Rachia Roy (8), Nath Singhv. Damri Singh (4) 
and Kedar Nath v. Manindra Chandra Nandi (9), 
referred to. 

C. A. from the appellate decree of the 
Sub-Judge, Khulna, dated May 22, 1933. 

Mr. Srish Chandra Dutt, for the Appel- 


lant.’ 
Mr. Hemendra Chandra Sen, 
Respondents. 


Judgment.—This appeal is on behalf of 
one Makhan Lal Samaddar against the 
judgment and decree of the Subordinate 
Judge of Khulna, dated May 22,1933. The 
question involved inthe appeal is as to the 
rate of rent payable by the defendants to the 
plaintiff. The plaintif before the year 


for the 


1936 


1924 purchased a Ganti tenure in execution 
of a rent decree. It is said that thereafter 
he served a notice under s. 167, Bengal 
Tenancy Act, on the Dar Gantidars who 
may conveniently be called the Bachars, 
and on the predecessors-in-interest of the 
defendants before me who were under-ten- 
ants of the Bachars. Thereafter Makhan 
instituted a title suit (No. 16 of 1924) 
against the Bachars and the present def- 
endants and others in the Court of the 
Subordinate Judge at Khulna. The basis 
of his claim was that the defendants of that 
suit were trespassers. He accordingly 
claimed recovery of khas possession and 
wesilaut. The rights of the parties were 
not adjudicated upon by the Court, as on 
May 11, 1925, a petition of compromise was 
filed signed by the plaintiff and some of 
the defendants. 

The defendants in the present suit were 
defendants Nos. 5 and 6 in that suit. The 
material terms of the compromise are these: 
defendant No. 2, one of the Dar Gantidars, 
was accepted as such by the plaintif, but 
he stipulated to pay rent at an enhanced 
rate tothe plaintiff, viz., at the rate of 
Rs. 3 per bigha. Paragrah 8 is relevant 
for the purpose of the present suit. It is 
stated that asthe rent of defendant No. 2 
is being increased, defendants Nos. 5 and 
6, the present respondents, and defendanis 
Nos. 9 and 10 (we have no concern with 
them) would pay to defendant No. 2 an en- 
hanced rent, viz. Rs. 3-6-0 per bigha. It 
is found that the previous rent of the hold- 
ing which defendants Nos. 5 and 6 held 
under the Bachars with two other persons 
Jogendra and Nagendra who ought to have 
been made parties to the aforesaid title suit 
was at the rate of Rs. 2-4-3 per bigha, that 
is to say, the total rent of the holding was 
Rs. 44-13-74. Asa result of the compro- 
mise the rent went up to Rs. 0-12-0 per 
year, and the enhancement admittedly was 
. more than two annas inthe rupee. This 
compromise was recorded and a compromise 
decree was passed on May 26, 1935. The 
terms of the decree are these: “the suit is 
. decreed in terms of compromise against 

defendants Nos. 1 to 11 and 16 and dismiss- 
ed against the remaining defendants.” 
The solenama filed formed a part of the 
decree. Later on the plaintiff purchased 
the interest of the Bachars, and he became 
the immediate Jandlord of the defendants 
before me. 

On the basis of the said decree in title 
suit No. 16 of 1924, the plaintiff instituted 
the present suit and wanted to recover 
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rent at the rate of Rs. 60-12-0 per year. 
The defence is (1) that the suit is not main- 
tainable inasmuch as the heirs of Jogendra, 
and Nagendra have not been impleaded 
in the suit, and (2) that the plaintiff can 
get a decree for rent only at the rate 
of Rs. 44-13-74 per year. The last mentioned 
defence which raises a very important 
question of law, is based on the pro- 
visions of s. 29, Bengal Tenancy Act. The 
defendants say that inasmuch as the agree- 
ment appearing in para 8 of the petition 
of compromise filed in the suit of 1924 con- 
travenes the provisions of s. 29, Bengal 
Tenancy Act, the plaintiff is not entitled 
to claim the enhanced rent of Rs. 60-12-0 
per year. This defence was given effect 
to by the Courts below. The said Courts 
held thats. 29 is a bar to the plaintiff's 
claim und that he is entitled to get rent 
at the rate of Rs. 44-13-74. On a further 
finding which is not necessary to consider 
in this appeal thatthe tenants were en- 
titled to claim abatement of rent on ac- 
count of diminution in area, the rent waa 
fixed at Rs. 36-13-0 per year. On this 
basis the plaintiff has been given a decree. 
The plaintiff has preferred an appeal to 
this Court and he has contended tnat the 
conclusions of the Courts below thats. 29 
is a bar tohis claim, is erroneous. Mr. 
Sen who appears on behalf of the respon- 
dents supports the judgments of the Conrts 
belov and he raises a further point that 
cven if the Couris below heve decided this 
point erroneously, the plaintiff ceannct 
maintain his suit on the basis cf the 
agreement in tille suit No. 16-24 inas- 
much as allthe tenants were not parties 
to it: and the heirs of Nagendra and 
Jogendra were not made parties to this 
suit. It willnot be necessary to consider 
this point if my decision is in his favour on 
the other point. 

The main ground on which the appel- 
lant raises his contention is that his suit 
is based on acompromise decree and until 
that decree is set aside, he is entitled to 
claim rent as provided for in the com- 
promise decree. He further says that where 
a bona fide dispute is settled by a compro- 
mise, there is no scope for the application 
of the provisicns of s. 29, Bengal Tenancy 
Act. The argument advanced by the 
learned Advocate for the appellant has 
to be taken into two parts: first ofall 
he says that if abona fite dispute between 
a landlord anda tenant is settled by an 
agreement that agreement is not touched 
by s. 29, Bengal Tenancy Act, even if the 
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agreement is not recorded in a decree. As 
for instance, if there is a dispute as to 
the rate of rent between the landlord and 
tenant and the dispute is settled out of Court 
and ifa kabultyat only is given by the 
tenant undertaking to pay rent at a certain 
rate, a suit can be successfully brought 
on the kabuliyat by the landlord. The 
second branch of his argument is that 
where the dispute is settled by an agree- 
ment between landlord and tenant, and if 

that agreement is embodied in a decree 
the landlord stands on a better footing, for 
says he, that the rights of the parties are 
to be regulated by the consent decree till 
the consent decree is set aside. Jf the 
consent decree is based by overlooking the 
provisions of s. 174-A, Bengal Tenancy Act 
the decree is not avoid decree but it is to 
be avoided, and for that purpose he draws 
my attention tosome of the cases decided 
on this point. Some of these cases have 
no doubt laid down that such a decree is 
nos void, but it must be avoided. I may 
mention in this connection the case in 
Eashaque Miah v. Dulah Miah Patwari (1). 

1 do agree in this contention of the learn- 
ed Advocate for the appellant, but the 
question is what wus the decree which 
was passed or could have been passed in 
Suit No. 16 of 1924? A pelition of compro- 
mise may deal with various matters extra- 
neous to the suit in which the p.wtles may 
agree. In such a case the correct procedure 
has been pointed out by Lord Buckmaster 
in Hemanta Kumari Debi v. Midnapore Za- 
mindari Company (2). No doubt the ques- 
tion raised there was as to whether the 
provisions of s. 49, Registration Act, affect- 
ed the petition of compromise filed in a 
suit between the Rani and Robert Wortson 
and Company, but the observations of Lord 
Buckmaster at p. 246* of the report lay 
down the principle in clear terms. He says 
that in such a case the whole of the peti- 
tion of compromise and not a part thereof 
is to be recorded, that is to say the 
petition of compromise must be introduced 
either by way of recital in the decree cr 
be made an annexture to the decree, but 
the decree itself must be confined to the 
subject-matter of the suit. If that be so, 
having regard to the scope of Suit No. 16 


of 1924, cl. 8 of the petition of compromise 

(1) 34 O W N 887; 129 Ind Cas, 855; A I R 1931 Cal 
87; Ind. Rul. (1931) Cal 295. 

(2) 46 I A 240; 53 Ind. Cas. 534; AI R 1919 PO 79; 
47 C 483, 37 M L J 525; 47 A LJILZ 2k OWN 177: 
(1920) M W N 66; 27M L T42, 11L W 301;31C LJ 
298; 22 Bom. L R 488 (P O). 


*Page of 46 I, A,.—[Ed.] 
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which dealt with the question as to what 
rent was to be paid thereafter by the 
under-tenants of the Bachars to the Bachars 
was clearly beyond the scope of the title 
suit of 1924, inasmuch as there was no 
controversy as between the Bachars and 
their under-tenants who were their co- 
defendants in that suit, on any matter 
whatsoever. Clause 8 of the . petition of 
compromise ought not to have been 
made the decree of the Court, norin my 
judgment hasit been so made although 
the decree is loosely drawn up. It no doubt 
might have been annexed asa schedule to 
the decree. It has no ferce beyond that of an 
agreement between the Bachars and their 
under-tenants. Clause 8 and other clauses 
which went beyond the scope of the suit 
would not have the force cf a decree of. 
the Courtin the sense that the rights 
conferred ihereby could be enforced in 
execution. Having regard to this view I am 
clearly of opinion that the contention urged 
by Mr. Dutt that his client's claim ought 
to have been decreed in full till the said 
consent decree is avoided by appropriate 
proceedings, cannot be given effect to on 
the facts of this case. 

Having regard to the observations made 
above, cl. 8 of the petition of compromise 
can only be regarded as an agreement 
between the Bachars and defendants Nos. 5 
and 6 in that suit. It is an agreement 
and has not got a greater force than ihat of 
an agreement. l 

The next question is whethe: s. 29, Bengal 
Tenancy Act, affectis the said agreement. 
There has been in the past controversy as 
to whether the plain words of s. 29 can be 
moditied by introducing an exception in 
the case of an agreement to settle bona 
fide disputes between the landlord and ten- 
ant as to the rate of rent. If I am aware, 
the question was raised for the first time 
before Sir Comer Petheram, C. J., and C. M. 
Ghose, J., in Sheo Sahay Pandey v. Ram 
Rachia Roy (3) and the matter was fully 
argued for the landlord by Mr. Woodroffe. 
There the facts were these: the landlord 
instituted a suit against the tenant in the 
year 1886. The landlord claimed Bhawli 
rent that is produce rent. 

The defence was that the tenancy was 
held at Nagai rent, that is cash rent. The 
pleadings ofthe parties inthe suit of 1886 
did not require the adjudication as to what 
was the amount of cash rent annually 
payable Mr. Tweedie, the learned District 
Judge, held that the rent was cash rent, 

(3) 18 O 333. 
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but he went out of his way, as was point- 
ed by the learned Chief Justice, in making 
an observation that the amount of cash 
rent was Rs. 153-1-6 a year. After the suit 
of 1886 the landlord:and the tenant put 
their headstogether and agreed on the 
amount of the cash rent. On the facts of 
the case asit was pointed out by Sir 
Comer Petheraia, there was a scope of 
a further Suit between them for the de- 
termination of the amount of ihe cash 
rent annually payable. The Jandlord and 
- tenant did not, however, take any recourse to 
further litigation. With a view to avoid 
further litigation the tenant executed a 
kabuliyat in favour of the landlord by 
which he undertook to pay cash rent ata 
_ certain rate which was more than two annas 
in the rupee over the sum of Rs. 153-1-5. 
A suit was inslituted by the landlord to 
recover rent on the basis of the said 
kabuliyat and the defence was that inas- 
much as the enhancement was at the rate 


of more than two annas in the rupee, s. 29, 


Bengal Tenancy Act, affected the kabuliyat 
and the landlord was not ; 
get rent at more ihan the preexisting 
rent, Rs. 1583-1-6. This defence of the ten- 
ent was given effect to by the lower 
Courts. The landlord appealed ito this 
Oourt. At p. 338* of the report Sir Comer 
Petheram said: 

“Itis I think apparent that the arrangement of May 
10, 1885 (date of the kabuliyat), was come to, not ag 
. an enhancement of an existing rent, but as aset- 
tlement of a dispute asto the amount and character 
ag rent, and is not within the provisions of s. 29 at 
2 y 


Sheo Sahay Pandey’s case (3) was fol- 
lowed in Nath Singh v. Damri Singh (4). 
In that case some ambiguities in the judg- 
ment pronounced in the case of Sheo Sahay 
Pandey v. Ram Rachia Roy (3) was removed 
and the principle that was laid down was 
this: that an agreement embodied in a 
kabuliyat to pay a certain amount of rent 
agreed upon by the parties in settlement 
of a bona fide dispute regarding the rate 
of rent and to avoid further litigation is 
not an agreement in violation of the terms 
of s. 29, Bengal Tenancy Act. In Kedar 
Nath v. Manindra Chandra Nandi (5) the 
correctness of the aforesaid decisions was 
sought to hechallenged on the ground that 
those decisions introduced into s. 29 certain 
words which were not there. It was ar- 
gued that s.29 ccntrols all agreements 
between a landlord and tenant for en- 

(4) 28 C 90. 

_ (8) 110 L J 106; 5 Ind. Cas. 809, 

*Page of 18 Oal. [Ed.] 
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Lancement and there is nothing in the 
section that that section would not apply 
if the agreement hes been arrived at asa 
result of a settlement cf a bona fide dis» 
pule. But this contention was not given 
effect to. The matter was fully argued in 
Bata Mondal v. Manindra Chandra Nan ii 
(6). Mookerji, J.. examined in detail the 
scheme of this part of the Ben- 
gal Tenancy Act beginning from s. 27. 
He pointed cut that s. 29 dealt wiih the 
validity of a contract for enhancement of 
rent and that there could not be any 
question of enhancement of rent unless 
both theparties to the contract agreed 
upon one point, namely that there was to 
be an enhancement. 


It has been further pointed out that 
there can be a common intention to en- 
hance rent if (1) there is no dispute as 
to the existing rent, and (2) there can be 
an intention to enhance rent even if there 
issome dispute as to the existing rent, 
e.g. the landlord says that the existing 
rent is Rs. 5a year, and the tenant says 
Rs. 4; stil! if they agree topay Rs. 8, there 
is an intention to enhance rent although 
there is no agreement between the land- 
lord and tenant as to what the existing 
rent previously is; in fact there was a 
dispute between them on the point. Cases 
falling within the second class may give 
rise to difficulties, but so far as cases 
falling within the first class, I do not find 
any difficulty. The argument must be ccn- 
cluded bys. 29. In the present case it 
is admitted thatthe defendants who were 
the under tenants of the Bachars had to 
pay before the year 1924 rent, Rs. 44-13-74 
a year. There was no dispute between them 
and the Bachars as to what was the rent 
payable. In the suit of 1924 there was no 
dispute also between the Bachars and 
defendants Nos. 5 and 6 in that suit ag 
to the amount of rentpayable. It is only 
because that the Bachars had to pay to 
the plaintiff, as the purchaser of the Ganti 
tenure, rent at the rate of Rs. 3 per 
bigha that the defendants Nos. 5 and 6 
and the other under-tenants agreed to pay 
enhanced rent tothe Bachars at the rate 
of Rs. 3-6-0. In fact this is expressly stat- 
ed in para. § of the petition of compromise, 
Here, as Mookerji, J. pointed out, there 
was an intention to enhance rent both 
on the part of the Bachars and on the 
part of defendants Nos. 5 and 6 in that 


(6) 21 CL J 325; 25 Ind, Cas, 829; A I R 1915 Cal, 
211;190 W N 321, 
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suit and there was an agreement between 
them as to the amount of enhancement. 

On these facts I am clearly of opinion 
that s. 29, Bengal Tenancy Act, hits the 
matler and the decisions of the Courts be- 
low are correct. In this view of the mat- 
ter itis not necessary for me to consider 
the further point raised by Mr. Sen appear- 
ing forthe respondents. The result is that 
I maintain the decrees of the Courts below 
and dismiss the appeal with costs. 

D. Appzal dismissed. 


Hee inaa rngkang ek A ba 


ALLAHABAD HIGH COURT. 

Execution Second Civil Appeal No. 242 

of 1932 
July 30, 1936 
SULAIMAN, O, J. AND BENNET, J. 
Babu DEBI CHARAN LAL—Jupement- 
DEBTOR——APPELLANT 
VETESUS 
KHUSHAL RAI RATAN LAL—Dscrrez- 
HOLDER— RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 100, 
0, XXI, r. 90,0. XLIII, r. 1 G)—Order rejecting 
applicotion under O. XXI, r. 90—Second appeal, if 
lies. 

An order rejecting an application under O. XXI, 
r, 90, Civil Procedure Code, is an order from which 
an appeal is expressly provided under O. XLII, r. 1 
G). It follows that the order being one from which 
an appealis provided as an appeal from an order, it 
cannot come within the definition of the word 
‘decree’. Section 100 provides for a second appeal 
in casesof decrees and not in cases of appealable 
orders. As theorder in question is not a decree, n> 
second appeal lies. Satyendra Nath Choudhury v. 
Charu Chandra Majumdar (1), referred to. - 


Ex. S. CO. A. from a decision of the District 
gue: Moradabad, dated November 19, 
Mr. S. N. Seth, for the Appellant. 

Mr. C. B. Agarwala, for the Respondent. 

Sulaiman, C. J.—This appeal has been 
referred toa Division Bench on account 
of the importance of the question raised 


in this case asto whether asecond appeal . 


at all lies. Itappears thatthe decree-holder 
obtained a simple money decree against 
the judgment-debtor, which was put in 
execution and the judgment-debtor’s right 
and interest in acertain properly were 
sought to be scld. The judgment-debtor 
objected that his particular share should 
| be specified, but did not offer any inform- 
ation to the Court as to the extent of his 
share. The. decree-holder did not agree to 
be tied down to ahy particular share of 
the judgment-debtor in the property put up 
for sale. The property as entered in the 
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proclamation of sale was put up for sale 
and was purchased at auction by the decree- 
holder himself. An application was then 
made by the judgment-debtor under 
O. XXI, r. 90, to have the sale set aside on 
the ground of irregularity in publishing the 
sale inasmuch as the exact share of the 
judgment-debtor had not been specified 
and proclaimed. The Court rejected this 
application. On appeal the District Judge 
has dismissed the appeal. Itis urged on 
behalf of the appellant that inasmuch as 
the dispute related to the execution of a 
decree and was one between the decree- 
holder on the one hand and the judgment- 
debtor onthe other, the dispute raised a 
question between the parties relating to 
the execution of the decree within the 
meaning of s. 47, Civil Procedure Code, 
and was, therefore, a decree within the 
meaning of s. 2, Civil Procedure Code, with 
the result that a second appeal lies automa- 
tically. 

There is authority for the view that no 
second appeal lies even where the pur- 
chaser is the decree-holder himself. In 
Satyendra Nath Choudhury v. Charu Chan- 
dra Majumdar (1), the learned Judges 
pointed out thatif a second appeal were 
to be allowed onthe ground that the case 
fell under s. 47, Civil Procedure Cade, then 
the provisions of s. 101 would be nullified. 
In s. 10172) itis laid down that where an- 
order is passed in appeal under this section, 
namely ‘10: (1) (4) an appeal from any 
order from which an appeal is expressly allow- 
ed by the rules,” no second appeal shall lie. 
We think an additional reason may also 
be given in support of the view that no 
second appeal lies because the order is 
nota decree at all, “Decree” has been 
defined in s. 2 (2), the first part of which 
deals with the formal expression of an 
adjudication conclusively determining the 
rights of the parties with regard to matters ` 
in controversy in the suit. The second 
portion of para. 1 then provides: 

“It shall be deemed to include the determination 
of any question within 8.47...but shall not include 
any adjudication from which an appeal lies as an 
appeal from an order...” 

It, therefore, follows that although the 
determination of any question within s. 47, 
provided of course there is a conclusive 
determination of the rights of the parties, 
is included in the definition, there is an 
express provision that the decree shall 
not include any adjudication from which ` 
an appeal lies as an appeal from an order, 
Bye AIR 1927 Qal. 657; 10! Ind, Oas, 188; 45 OL J 
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Now, an order rejecting an application under 
O. XXI, 1. 90,is an order from which an 
appeal is expressly provided under O. XLIII, 
r. (1) (7). It follows that the order being 
One from which an appeal is provided as 
an appeal frcm an order, it cannot come 
within the definition cf the word “decree.” 
Section 100 provides for a second appeal 
in cases of decrees and not in cases of 
appealable orders. As the order in ques- 
tion is not a decree, no second appeal lies. 
The appeal is accordingly dismissed with 
costs. 
D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Ordinary Original Civil Jurisdiction 
November 25, 1935 
MaoNair, J. 

In re JALPAIGURI BANKING anp 
TRADING CORPORATION, Lr. 

Companies Act (VII of 1913), s 153-—-Scheme— 
Arrangement between company and unsecured creditors 
including decree-holders postponing payment—Court 
sanctioning scheme—Whether binding~Proceedings 
in execution by one decree-holder creditor—Power 
of Court to stop continuance by injunction, 

Section 153, Companies Act, contemplates the type 
of arrangement between a company and its unsecur- 
ed creditors including decree-holders postponing 
payment of all unsecured creditors including decree- 
holders. It does not include merely a compromise or 
arrangement come to in or after a winding up order 
has been passed and it provides in clear language 
that when such compromise has been sanctioned by 
_ the Court,. such compromise shall be bindingon the 
creditors. The Couztcan therefore stop proceedings 
started by one of those creditors decree-holders im- 
peaching the arrangement. The Court has power to 
issue an injunction to restrain him from proceeding 
further with such proceedings as long as the scheme 
is in operation. 


Mr. Sudhish Roy, for the Company. 

Mr. N. C. Chatterjee, for Kalipada 
Banerjee. 

Order.—This is an application by the 
company that certain execution proceedings 


that have been undertaken by Rai Bahadur 


Kalipada Banerji in the Court of the Sub- 
ordinate Judge of Jalpaiguri be stayed, £o 
long as the scheme passed by this Court 
remains in force. Kalipada Banerji ob- 
tained a decree against the Jalpaigari 
Banking and Trading Corporation, Limited, 
in July, 1934, Various payments were made 
-under that decree and on December 17, 
1934, the Company applied under s. 153, 
Companies Act, for the sanction of a sche- 
me postponing payment of all unsecured 
creditors including decree-holders. A meet- 
ing- was held and the scheme was passed 
in February of this year. In March there 
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was an application by Kalipada Banerji 
to this Court ia which he submitted that 
the scheme was not binding on him. That 
application was heard by my learned bro- 
ther Cunliffe, J., who decided in a judg- 
ment repoted in In re Jalpaiguri Banking 
& Trading Co., Ltd., (1), that the creditor 
Kalipada Banerji was not entitled as a 
decree-holder to be considered separately 
as a “class” of creditor. The scheme was 
sanctioned as I have said, and in view of 
this judgment of the learned Judge in this 
particular matter the creditor Kalipada 
Banerji is bound by that scheme and the 
compromise which was being entered into 
between the Company and its creditors. 
Kalipada Banerji, however, was not satisfied 
and has attempted to nullify the orders of 
the Court by getting his decree transferred 
to the Court of the Subordinate Judge of 
Jalpaiguri and attempting to execule it 
against the assets of the Company. 

The main ground of opposition to the 
present application is that this Court hag 
no jurisdiction to stay tke proceedings in 
the Jalpaiguri Court because no such juris- 
diction is vested in the Court under the 
Companies Act except under s. 169. Bec- 
tion 169 merely provides, ib is argued, a 
stay of priceedings after presentation of a 
winding up petition and in ne other cir- 
cumstances isa stay of proceedings pos- 
sible. Reliance is placed on the ease in 
Both v. Walkden Spinning & Manufactur- 
ing Co., Ltd. (2). But that case is in many 
respects different to the present. Tnere an 
order had been made that meetings of the 
creditors and of the members to the Com- 
pany should be summoned to consider whe- 
ther ascheme should be come to between 
the Company and its creditors and mem- 
bers. Before the order had been made 
summoning the meetings a creditor obtajn- 
ed judgment and the application in that 
case was by the Company for stay of exe- 
cution of that judgment. In his judgment 
Darling, J. states the question which the 


Court was called on to decide, and says : 
“Lam far from saying that, if the meetings of 
the creditors and of the share-holders of the Uom- 
pany had been held, and if the proposed scheme 
of arrangement had been agreed to at those meet- 
ings and had been sanctioned by the Court, a stay 
of execution on a judgment obtained against the 
Company might not be ordered. It is, however, not 
necessaly to decide that point for that stage has 
not yet been reached in this case. All that has 
happened here isthat the Judge has made an order 
for the summoning of meetings of creditors and 


(1) 39 C W N 875; 164 Ind. Cas. 261; 9R C181. 
Ro (1909) 2K B 368; 78 LJ K B 764116 Manson, 
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share-holders, and until those meetings have been 
held, it is impossible for any one to say whether the 
scheme will or will not be agreed to.” 

Stress is laid on the same point by Jelf, 
J. in his judgmentin the same case. He 
points out that the scheme hed only been 
proposed and that it was impossible to say 
what would be the outcome of the meetings 
which were being convened for approving 
the scheme. Section 153, Companies Act, 
which is similar to s. 120 of the English 
Act, on which the case to which I have just 
referred was based, provides that if a 
majority of three-fourths in value of the 
creditors agree to a compromise or arrange- 
ment, such compromise or arrangement 
shall, if sanctioned by the Court, be bind- 
ing on all such creditors, as also on the 
Company, or, in the case of a Company in 
the course of being wound up, on the liqui- 
dator and contributories of the Company. 

There is no doubt that s. 153 contem- 
plates the type of arrangement which has 
been come to in this case and not merely 
a compromise or arrangement come to in 
or after a winding up order has been pass- 
ed andit provides in clear language that 
when such compromise has been sanctioned 
by the Court, such compromise shall be 
binding on the creditors. Mr. Banerji has 
already had. one decree of this Court given 
against his contention that he was not 
bound by the compromise and he is now 
endeavouring to set that decree at naught 
by starting execution proceeding in the 
mofussil. In my opinion, this Court has 
the power to stop such proceedings and 
there will be an injunction restraining him 
from proceeding further with the exect- 
tion of the proceedings of the decree in 
this suit dated July 20, 1934, now pending 
in the Court of the Subordinate Judge of 
Jalpaiguri. The injunction will remain so 
long as the scheme is in operation. The 
application is allowed with costs. 


N. Application allowed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 153 of 1936 
August 7, 1936 
STODART, J. 
Inre ANNIA PILLAI AND 0OTHERS:— 
| PLAINTIFFS—ÅPFELLANTS 
Limitation Act (IX of 1908), s. 7, Sch. I, Art. 44— 
Alienation of propenty belonging to Hindu minors 
by their mother—Suit by mincrs to set aside aliena- 
tion more than three years after eldest brother 
attained majority—Limitation—Hindu Law—Joint 
family—Presumption that eldest brother ts manager. 
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Where, during the minority of four undivided 
Hindu brothers their mother sold land belonging to 
their joint family and after the expiry of more than 
three yearsfrom the date on which the eldest brother 
had attained majority, the other brothers instituted 
a suit to set aside thesale: 

Held, that, asthe eldest brother was the manager 
of the family, and was as such, capable of giving a 
discharge without the concurrence of his younger 
brothers, time ran from the date when the eldest 
brother attained majority and the suit was time- 
barred. Duraiswami Sirumadan v. Nondiesamt 
Saluwan (1), followed. 

The presumption is that the eldest brother when 
he is the senior adult member of a joint family con- 
sisting of himself and his younger brothers is the 
family manager and the fact that at some time or 
other he did not live with his brothers buf at 
some distance is not sufficient to rebut this pre- 
ee and to renders, 7, Limitation Act, inapplic- 
Boe, 

S. C. A. against the decree of the District 
Court of North Arcot in Appeal Suit No. 99 
of 1935, preferred against the decree of 
the Court of the District Munsif of Rani- 
pet in Original Suit No. 308 of 1933. 

Mr. T. L. Venkatarama Iyer, for the Ap- 
pellants. ; 

Judgment.—Plaintiffs being undivided 
brothers filed this suit to set aside a sale 
of land effected by their mothor at a time 
when they were minors and under her 
guardianship. The suit is governed by 
Art. 44 of the First Schedule of the Indian 
Limitation Actand must be brought within 
three years of the minors’ attaining 
majority. I*irst plaintiff is a major and 
the suit is within three years of his attain- 
ing his majority. The other two plaintiffs 
are still minors. i - 

But plaintiffs have an elder brother who 
was more than 21 years old at the time of 
the suit and the lower Appellate Court 
relying on Duraiswawi Sirumadan _v.. 
Nondiasami Saluwan: (1) has held that the 
case is governed by s. 7 of the Indian. 
Limitation Act. . : 

After attaining his majority the eldest 
brother was the manager of the family. 
The property sold by the late guardian was 
joint family property. The eldest brother 
was, therefore, capable of giving a dis- 
charge without the concurrence of his 
younger brothers. Time ran as from the 
date when the eldest brother attained his 
majority and the suit by these plaintiffs was 
barred. 

Two points have been argued hefore me 
» . + (I that Duraiswami Sirumadan 
v. Nondiasami Saliman (I) is no longer 
good law. (If) that in point of fact the 


_ (D) 38 M118; 21 Ind. Cas, 410; 25 M L J 405; 14 M 
401, ; 
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eldest brother was not the manager of the 
family. 

It is clear that I am bound by the ruling 
in Duraiswami Sirumadan v. Nondiasamt 
Saluwan (1). Thefacts are similar to these 
in this case, and it has been followed by a 
Bench of this Court in Kola Surayya v. 
Kola Subbamma (2) and very recently in 
another case Jaddu Padhi v. Chokrapu 
Boddu (3). The Privy Council decision in 
Jawahir Singh v. U dai Parkash (4) has not 
been considered as overruling the decisions 
on the Madras High Court. Indeed the 
facts there were quite different. As for the 
second point the presumption in Madras 
is that the eldest brother when he is the 
Senior adult member of a joint family con- 
sisting of himself and his younger brother 
is the family manager. The fact relied on 
here that at some time or other he did not 
live with his brothers but at some distance 
away is hardly sufficient to rebut this pre- 
sumption. 

The lower Appellate Court was right. 
The second appeal is dismissed. 

A. Appeal dismissed. 


(2) 53 M LJ 677; 106 Ind. Cas. £63; A I R 1928 Mad. 
42; Q927 M W N 911. 

(3) 67 ML J27; 150 Ind. Oas. 76: 39 L W 795;6 R 
M 680; A IR 1934 Mad. 469; (1934) M W N 635. 

(4) 48 A 152; 93 Ind. Cas 216; AAL J ITAI R 
1926 P O 16; (1926) M W N 197; 50 ML J34;3 O 
W N 365; 430 LJ 374; 30 CW N 698; 28Bom, L 
R 851; 53 I A 36 (PC). 
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LAHORE HIGH COURT 
Second Civil Appeal No. A80 of 1935 
December 17, 1935 


Basing, J. 
MOHAMDA— DEFENDANT ~APPELLANT 
VETSUS 
CHUNI LAL AND O0THERS—PLAINTIFES—- 
RESPONDENTS 


. - Punjab Relief of Indebtedness Act (VII of 1934), 
“gs. 6—Applicability of Act to suits decided before 
Act came into force—Scope of s. 6—Appeal, if includ- 
ed in tt—Second Appeal—Lower Court's finding of 
fact based on evidence—Whether can be disturbed in 
second appeal—Interpretation of statutes. 

Where the finding of fact is based on evidence, 
which was considered and believed by tha lower 
Court and no point of law arises, it cannot be 
disturbed in second appeal. 

According to s. 6, Punjab Relief of Indebtedness 
Act the provisions of part 3 of the Act apply only 
to suita which were pending on or instituted after 
the commencement ofthe Act. Where the suit was 
decided long before the Act came into force, the 
provisions of the Act do not apply, even though an 
appeal is pending. No provision of this kind affecting 
substantive rights can ba taken tohave retrospective 
effect except in so far as it is expressly laid dowa in 
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the Act. The legislature presumably used the word . 
‘suit’ advisably in s. 6 and, therefore, the section 
cannot be held to be applicable to appeals. 


S O. A.from an order of the Senior Sub- 
Judge, Gujrat, dated March 12, 1935. 

Mr. Allah Din Malik, for the Appellant. 

Messrs. Jagan Nath Talwar and Prem 
Nath Bharadwaj, for the Respondents. 


Judgment.—This was a suit for recovery 
of Rs. 930 inclusive of principal and interest. 
The suit was dismissed by the trial Court 
put was decreed on appsal by the learned 
Senior Sub-Judge; from this decision a 
second appeal has been preferred. The 
finding of the learned Senior Sub-Judge 
that the bahi entry on which the suit was 
based was duly proved is one of fact and 
cannot be disturbed in second appeal.. 
The learned Counsel for the appellant has 
urged that the learned Senior Sub-Judge 
has failed to take into consideration certain 
circumstances in connection with the transac- 
tion. But it seems tome that the finding 
is based on evidence, which was considered 
and believed by the Court and no point 
of law arises. The next contention of the 
learned Counsel was that the Senior Sub- 
Judge has given no finding on the question 
of interest; butik appears from the judg- 
tnent that this point was not pressed before 
him. It has not been specifically raised 
even in the grounds of appeal in this Court.. 
The last contention of the learned Counsel 
was tbat the interest allowed in the case 
is in excess of what is permitted by the. 
Punjab Relief of Indebtedness Act. He 
relied in this connection on s3. 5 and 6 of 
that Act, but the present suit was decided 
before the Act came into force, and in 
view of s.6 itseems to me that ths pro- 
visions of the Act cannot be applied to 
the present suit. According to s. 6 the 
provisions of part 3 of the Act apply only 
to suits which were pending on or instituted 
after the commencement of the Act. The 
Act came into force on April 19, 1935, and 
the present suit was decided long before 
that date, namely on Desember 17, 193}. 
The learned Counsel contended that the 
present appeal is a continuation of the 
suit, but E do not think that appeals can 
be included within the scope of s. 6. No 
provision of this kind affecting substantive 
rights can bə taken to have retrospective 
effect except in so far as itis expressly 
laid down in the Act. The legislature pre- 
sumably used the word ‘suit’ alvisably 
ins.6andI am, therefore, of opinion that 
the section cannot be heldto be applice 
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able te appeals. I do not think ‘suits’ and 
‘appeals’ can he treated as synonymous terms. 
I dismiss the appeal with costs. 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
Civil Revision No. 8&0 of 1935 
March 10, 1936 
Jat Lan, J. 
ISHAR SINGH—DECREE HOLDER— 
PETITIONER 
rersus 
ALLAH RAKHA AND ANOTAER—JUDGMENT- 

; DEBTORS— OPPOSITE PARTIES. 

Punjab Pre-emption Act (I of 1913), s. 11—Judg- 
ment-debtor purchasing house—Decree-holders apply- 
ing for attachment—Pre-emption suit to pre-empt 
sale in favour of judgment-debltor—Suit decreed— 
Pre-emptor depositing money in Court—Decree- 
holders, whether can attach ti—Interpretation of 
Statutes—Language unambiguous—Intention of 
Legislature. 

The primary rule of the interpretation of statutes 
is that the- intention of the Legislature is to be 
gathered from the language used in the statute. 
Where the words used are unambiguous, it. is not 
Open tothe Court to enter into speculation as to 
what-the real intention ofthe Legislature was, 

In execution of their money decree, the decree- 
holders applied for attachment of a house purchas- 
ed bythe judgment-debtor. Before the attachment, 
however, a suit for pre-emption of sale was institut- 
ed by the pre-emptor. The suit was decreed and a 
certain sum was deposited by the pre-emptor in the 
Court. The judgment-debtor did not draw this sum : 

Held, that under s. 11, Punjab Pre-emption Act, 
the money could not be attached by the -decree« 
holders, Mohan Mal v. Tulsiram (1), distinguished. 

C. R. from an order of the Senior Sub- 
Judge, Sialkot, dated November 25, 1935. 

Mr. Mukand Lal Puri, for the Petitioner. 

Messrs. Achhru Ram and Inder Dev, for 
the-Opposite Parties. 

: Order.—In this petition for revision the 
question involved trelates to the interpre- 
tation of s. 11, Punjab Pre-emption Act, 
1913. The petitioner holds a simple 
money: decree against the respondents and 
in execution of that decree he applied for 
the attachment of a house which had been 
purchased by the judgment-debiorgs. Be- 
fore, however, the house could be attach- 
ed a suit for pre-emption of the sale in 
favour of the judgment-debtors was insti- 
tuted by one Hayat who deposited Rs. 400 
as the amount for which he cleimed that 
he. was entitled to pre-empt the sule. The 
‘suit for pre-emption was ullimately decreed 
on payment of RS. 400. The result was 
that the Rs. 400 which had been deposited 
by Hayat became payable to the judgment- 
debtors but was not drawn by them. As 
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Hayat had obtained a decree for possession 
of the house by pre-emption and had. 
apparently got possession of the house in 
execution of his decree,it could not be 
attached in execution of the money decree 
of Ishar Singh against the respondents. 


Jshar Singh consequently applied for the 


attachment cf the money, that is Rs. 400, © 
which had been deposited for payment to 
his judgment-debtors by Hayat in the 
pre-eemplion suit. This application was 
resisted by the judgment-debtors who con- 
tended that unders. il, Punjab Pre-emption 
Act, 1913, the money deposited for them 
in Court in the pre-emption suit could not 
be attached. This objection was sustained 
by the executing Court and the order of 
that Court was upheld by the Senior Sub- 
ordinate Judge on appeal by the decree- 
holder. The latter has consequently ap- 
plied for revision of the order. I have 
heard Counsel and am constrained to hold. 
that the view of the Courts below is correct. 
Section 11, Punjab Pre-emption Act, reads 
as follows: 

“No sum deposited in or paid into Court by a 
pre-emptor under the provisions of this Act or of the 
Code of Civil Procedure shall, while it is in the 
custody of the Court, be liable to attachment in 
execution of a decree or order of a Civil, Criminal or 
Revenue Court or of a Revenue Officer.” 

It would be observed that according to 
the phruseology of the section so long as 
the money deposited in Court by a pre- 
emptor remains in the custody of the 
Court, it cannot be attached in execution 
of a decree or order, but the learned ` 
Counsel for the petitioner contends that 
the intention of the legislature was to 
protect the pre-emptors, and, therefore, the - 
money could not be attached in execution 
of a decree against the vendees so long as 
the pre-emption suit remained pending, but 
as soon as it had been decided and the 
title in the property sought to be pre-empted 
passed to the pre-emptor the money þe- 
came the property of the vendees and be-- 
came liable for attachment in execution of 
a decree or order passed against the 
vendees, and the pre-emptor could not be 
injuriously affected by such execution. It 
may also be possible to argne that the 
intention of the legislature was also to 
protect the vendee and that so long as the 
pre-emption suit was pending, the money 
could not be attached in execution cf a 
decree against the pre-emptor. But these 
are matters with which, having regard to 
the phraseology of the section, I am not 
concerned. The primary rule of the inter: 
pretation of the statutes is that the intep» 
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tion ot the legislature-is to be gathered 
from ths language used in the stutute. The 
words used in the present case are un- 
ambiguous and ib is not open to me to 
enter into speculation as to what the real 
intention of the legislature was. It may 
pe, as was contended before me, that the 
section has been badly drafted and that 
it does not express the real intention of 
the legislature or that the law laid down 
in the section is unjust, but these are mat- 
ters with which I am not concerned. 

The learned Counsel for the patitioner 
relies upon a judgment of a Division Bench 
of this Court in Mohna Mal v. Tulsiram 
(1), in which s. 15, Redemption of Mort- 
gages (Punjab) Act II of 1913, which is 
almost analogous to s. 11, Punjab Pre- 
emption Act, 1913, was interpreted in the 
manner suggested by him for interpreting 
s. 1l, Punjab Pre-emption Act. The learn- 
ed Judges in that case were influenced by 
the fact that the provisions of s. 15, Act IE 
of 1913, were primarily for the protection 
of the person depositing the money and 
that the intention of the legislature was 
that the money deposited under the provi- 
sions of the Act should be exempt from 
attachment in execution of a decree against 
the depositor. ‘hat authority, however, is 
not binding on me for the purpose of de- 
ciding the present case. In the present 
case [ am Concerned with the interpreta- 
tion of a different Act, and if the language 
used in it had been ambiguous the case 
cited by the learned Counsel for the peti- 
tloner would have been a useful guide for 
determining the intention of the legislature, 
but, as I have already stated, there is no 
ambiguity ins. 11, Punjab Pre-emption 
Act, 1918, and, therefore, the case cited by 
the learned Counsel is of no material as- 
sistance to me in the present case. In my 
opinion the matter is one for the legislature 
to put right if the section does not express 
its real intention, a question on which it 
is not necessary for me to express any 
Opinion in this case. Consequently I dis- 
miss this petition, but in the peculiar cir- 
cumstances of the case make no order as to 
costs. 

D. Petition dismissed. 


(1)3 Lah. 141: A I R 1922 Lah. 299; 67 Ind. Cas. 
718; 28 P W R 1922, 
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MADRAS HIGH COURT 
Letters Patent Appeals Nos. 62, 63 and 64 
of 1935 
August 7, 1936 
Buen anp K. 8. Menon, JJ. 

Sri Sri Sri NANDAMANI ANANGA 
BHIMA AND ANOTAER-—-APPELLANTS 
VETSUS 
Sri MODONO MOHONO DEO—Derenpant 

— RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. III, 
r. 4,0. XXI, r. 10—Limitation Act (IX of 1908), 
Sch. I, Art. 182 (5)—Application for execution—Pre- 
sentation by Pleader whohas not been given vakalat- 
namah by party--Validity of presentation—Applica- 
tion, whether ‘in accordance with law’-—Legal practi- 
tioner. 

Presentation of an application for execution of a 
decree by a Pleader to whom a vakalat has not been 
executed by the decree-holder to act on his behalf 
is not valid and an application so presented is not 
an application ‘in accordance with law’ for the purs 
poses of limitation. 


L. P. A. against the judgment and orders 
of Mr. Justice King, dated March 18, 1935, 
and passed in Appeals Against Appellate 
Orders Nos. 12, 13 and 14 of 1929 preferred 
to the High Court against the Orders of the 
District Court of Ganjam in Appeal Suits 
Nos. 161, 163 and 162 of 1927 preferred, 
respectively, against the Orders of the Court 
of the District Munsif of Aska, dated 
November 11, 1926, in C. E. P. Nos. 1272, 
1274 and 1273 in O. S. Nos. 174, 172 and 173 
of 1916 on the file of the Court of the Dis- 
trict Munsif of Berhampore. 

Mr. B. Jagannadha Das, for the Appel- 
lants. 

Mr. B. V. Ramanarasu, for the Respond- 
ent. 


Judgment.—These appeals are from 
the judgment of our learned brother, 
King, J. in C. M.S. A. Nos. 12, 13 and 14 
of 1929. The facts have been sel out in the 
judgment of our learned brother and need 
not be repeated here. We do not find 
that there is any very great difficulty in this 
case. The only point that arises for decision 
is whether the decree-holder, the appellant 
herein, “applied in accordance with law” 
for execution when his petition E. P.No.1414 
of 1923 and the connected petitions were 
presented tothe District Munsifon Novem- 
ber 20, 1923. The last execution petition 
before that had been presented in 1920, 
aud the execution petition now under con- 
sideration was presented in 1925, and; 
therefore, it is clear that unless the applica- 
tion of 1923 was one matle in accordance 
with the law, Art. 179 (as it then was) of 
the Indian Limitation Act will bar execu- 
tion. Now, to begin with, E. P. No, L414 
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of 1923 and the connected execution peti- 
tions are not apparently in themselves 
defective in any way. They are signed by 
the decree-holder and no criticism of 
their contents. has been offered. Tre 
objection on behalf of the judgment-debtors 
18 that they were presented by the decree- 
holder's Vakil Mr. A. Thumbanadham, who 
had , no vekalat authorising him to present 
them. It is clear that there was no vakalat, 
and we must assume that as a point of 
fact, The learned District Munsif says 
that there is no doubt that Mr. A. Thurn- 
banadham had authority to file the execu- 
tion petitions. It is not known upon what 
evidence the learned District Munsif made 
this statement, but if itis true, it must 
refer to some oral authority because no 
written authority has been produced, and 
there is in fact no allegation anywhere that 
vakalats had in fact been executed in 
favour of Mr. Thumbanadham by the decree- 
holder.’ The question then is whether the 
decree-holder in 1923 “applied in accord- 
ance with law tothe proper Court for 
execution , vide Art. 179, Limitation Act, as 
it stood in 1923 and 1925, The question, 
we think, admits of a very simple answer. 
Under Q. XXI, r. 10, Civil Procedure Code, 
the decree-holder “shall apply for execu- 
tion . . . . By O. IIL r. 1, (quote the 
l A por on) 

“Any application t ' j 
authorised by law to he ae eager cums 
Court, may, except where otherwise expressly pro- 
vided by any law for the time being in force, be 
made by the party in person, or by his recognised 
agent, or by a Pleader appearing applying or acting 


` “on his behalf," 


It is not alleged in this case that the 
party made these applications to the Court 
in person. Itis not alleged that he made 
them by a recognised agent. The only 
case is that he made them by his Pleader, 
Mr. Thumbanadham. Order Ml, r. 4 says: 
‘No Pleader shall act for any person in any Court 
unless.bhe has been appointed for the purpose of 
such person by a document in writing signed by 
such: person or by his recognised agent or by some 
other person duly authorised by or under a power- 
of-attorney to make such appointment." 


: This’ means, according to the contentions 
or‘ the judgment-debtor that the act of 
the Pleader in presenting these execution 


petitions was a mere nullity. According. 


to. the contentions cf the learned Advocate 


for: the Appellants, Mr. Jagannadha Das,, 


the want of a vakglat was a mere irregul- 
arity ‘which may be cured or condoned, 
We have had large number of cases cited 


butnone of them is exactly applicable; 


many, we think, are quite irrelevant, It 
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is not tothe point to discuss cases in which 
there have been defects, whether grave or 
trivial, in the applications, plaints or peti- 
tions, nor cases in which there have been 
defects or omissions in vakalats filed in 
Court. This is not a case of any defects 
in particulars in any document. Ib is a 
case simply of want of authority on the 
part of the Pleader to act. Order Il, r. 4, 
says that no Pleader shall act unless he 
has been appointed. by a document im 
writing. This means in our opinion that if 
the Pleader has not been appointed by 
a document in writing, ke is wanting in 
capacity or competence to act. [t is nota 
question of a defect in the Pleader's 
authority; it is not a question of an 
irregularity or even of an illegality in 
anything that he does; it is simply 
a question of want of Gapacily to 
act. If a Pleader purports to do some- 
thing which he has no power or capacity 


to do, we think, it must be clear that what . 


he purports to do can have. no legal 
effect. 

Mr. Jagannadha Das has contended that 
since upon the applications of 1923 the 
executing Court took action, issuing notices 
to the judgment-debtors, posting the case 
for various dates of hearing, on some dates 
ordering costs to be paid and tke like, 
therefore, the execution petitions cannot 
after all thathas been done, be treated as- 
mere waste paper or as if they had nob 
been presented at all. This argument we: 
think would have great force of anything 
had really been done upon those execu- 
tion petitions, but the end of them was 
that they were withdrawn and were accord- 
ingly dismissed wilhout any execution 
having really taken place. It is, we think, 
unfortunate perhaps that the decree-holder 
should be met with a plea of an apparently 
technical kind like this when he seeks to 
execute his decrees. But there is no 
doubt that a technical point if it is a good 
one ig the best of ail points; and in the 
present case, as we are satisiied that the 
presentation of these execution petitions 
by the decree-holder’s Pleader wes a mere. 
nullity, we hold that our learned brother's 
judgment was correct and that these 
appeals must be dismissed. But in view 
of the fact thatthe appellant was successful 
in both the Courts below, we make no 
order as to costs in these Letters Patent 
Appeals, 

A. Appeal dismissed. 
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LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 
1996 of 1935 
February 12, 1936 
Burns, J. 

LADHA RAM—Ptaintirr—APPELLANT 

: versus 
BARKAT ALI AND OTHERS—DEFENDANTS 
— RESPONDENTS: 

Limitation Act (IX .of 1908), s. 5—Delay due to 
prosecution of wrong remedy—If can be condoned— 
Civil Procedure Code (Act V of 1908), s. 151. 

When a remedy is provided by law, resort to the 
inherent jurisdiction under s. 151, Civil Procedure 
Cude, isnot permissible. Where a person prosecutes 
an application under s, 151, when he has another 
remedy open to him under some other provisions of 
the Code, he cannot be said to be acting in good 
faith, and delay due to such wrong prosecution can- 
not be condoned under s. 5, Limitation Act. Joshi 
Shib Prakash v. Jhinguria (3), Vallabhbhai Naran- 
ji v. Chhotelal Purushotamdas & Co. (4) and 
Allahabad Bank, Ltd. v. Raja Ram (5), referred to. 


Mis. F. C. A. from an order of the Addi- 
Hae eset Judge, Lyallpur, dated March 
, 1930. 
Mr. S. L. Puri, for the Appellant. 
Mr. Abdul Majid, for the Respondents. 
Judgment.—Civil Appeal No. 1996 and 
Civil Revision No. 767 of 1935, sre connect- 
edand will be disposed cf together. The 
facts giving rise to the appeal and the peli- 
tion for revision may be briefly stated as 
follows: 


The plaintiff Ladha Ram had instituted a 
suit for recovery of Rs. 1,100 which was dis- 
missed by the trial Court. He preferred an 
appeal to the District Judge, Lyallpar. The 
appeal was tocome up for hearing before 
ihe District Judge on February 23, 1935. 
‘The District Judge was on tour on that day 
anl in his absence the appeal was taken up 
by Mr. M.R. Kayani, Additional District 
Judge. Lala Kul Bhushan, Counsel for the 
appellant, was summoned but he stated 
that ke had no notice of the transfer of the 
case to the Court of the Additional District 
Judge and was not prepared to argue. The 
learned Additional District Judge treated 
this as tantamount to default and dismissed. 
tLe appeal. On March 6, 1935, an applica- 
tion for restoration of the appeal under 
O. XLI, r. 18, was presented. The applica- 
tion was dismissed on the same date by the 
learned Additional District Judge, appar- 
ently without hearing either the appellant 
or his Counsel. The appellant presented 
another application for restoration under 
O. XLI, r. 19, read with s. 151, Civil Proce- 
dure Code. This application. came up 
before Sardar Kartar Singh, suecessor of 
Mr, Kayani, who held that the application 
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under s. 151, Civil Procedure Code, was not 
maintainable inasmuch as an appeal was 
competent from the order of dismissal of 
ihe application made under O. XUf, r. 19, 
Civil Procedure Code. The plaintiff Ladha ' 
Ran has now preferred an appeal from thë; 
order of dismissal of the first application 
under O. XLI, r. 19, Civil Procedure Code, 
dated March 6, 1935,and has also filed a 
petition for revision of the order of Sardar’ 
Karter Singh, dated July 17, 1935, dismiss- 
ing the second application under O. XLI, 
r. 19, Civil Procedure Code, read with’s. 15l, ` 
Givil Procedure Code. re 
The learaed Counsel for the respondents 
has raised preliminary objections that the 
appeal which was presented on October's," 
1935, is time-barred and the applicition for 
revision is incompetent. As to the first 
point, there is no doubt that the appeal is 
prima facie time-barred inasmuch as the 
order of dismissal of the first application 
under O. XLI, r. 19, Civil Procedure Cade, 
was passed on March 6, 1935, and the 
appeal was presented nearly seven months" 
after the date of the order. The learned: 
Counsel for the appellant, however, seeks 
extension of time under s. 5, Limitation Act,: 
on the ground that the appellant. was, 
engaged in prosecuting . in - good faith: 
another application for reversal of the order: 
dated March 6, 1935, viz., the second applicaz . 
tion under O. XLI, r. 19, reachwith sa Fól; 
Civil Procedure Code referred to above. 
he only point for consideration, therefore,- 
is whether the period spentin’ prosecuting 
this latter application from March 14, 198835. 
to July 17, 1935, can be allowed to he 
deducted. The learned Counsel has cited 
Joseph v. Corporation of Calcutta (1), at 
9:* in support of his contention that time. 
spent in prosecuting another application in 
good faith for reversal of the order under 
appeal can be allowed to be deducted under 
s. 5, Limitation Act. He has also cited 
Gulam Muhammad v. Usman (2); in which it 
was held that wrong advice given’ by 
Counsel might be considered to be sufficient 
ground for granting extension under the 
same section. There is, however, no evidence 
on the record to show that the second ap- 
plication under O. XLI, r. 19, read with 
s. 151, Civil Procedure Code, was made in 
good faith on the advice of any Counsel. 


087; 36 Ind. Cas, 912; AIR 1916 P C 123; 
Bt A 943. 20 M L T 383; 18 Bom. L R 878; 24 G 
LJ 498; (1916) 2 M W N 544,210 W N 194; 5L W 


- 199; 32 ML J 631 (P ©). 


14 Lah, 206; 149 Ind. Cas. 968; A I R 1933 
Le 544; 34 PL R 554; Ind. Rul. (1932) Lah. 665, 
AAA O ne en NL AN Anna 
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The appellant has not given any affidavit 
that he consulted any Counsel at all and 
the application does not purport to have 
been signed by any Counsel. No authority 
has been citedin support of the contention 
that an application under s. 151, Civil 
Procedure Code, for the reversal of the order 
dated March 6, 1935, in the exercise of the 
inherent powers of the Court was maintain- 
able when an appeal from the said order was 
competent. There is on the other hand 
ample authority in support of the contention 
of the learned Counsel for the respondent 
that when a remedy is provided by law, 
resort to the inherent jurisdiction under 
s. 151, Civil Procedure Code, is not permis- 
sible cf. Joshi Shib Prakash v. Jhinguria 
(3), Vallabhbhai Naranji v. Chhotelal 

Purushotamdas & Co, (4) and Allahabad 
Bank, Ltd. v. Raja Ram (5). 

In the circumstances it must be held that 
the appellant didnot act in good faith in 
prosecuting an application under s. 151, 
Civil Procedure Code, for reversal of the 
order dated March 6, 1935. The time spent 
in prosecuting that application cannot, 
therefure, be deducted and the appeal must, 
as a result be heldj to be time-barred. The 
petition for revision also must fail because 
in view of the facts given above, the peti- 
tion under s. 151, Civil Procedure Code, was 
Incompetent and, was, therefore, rightly dis- 
missed by the learned Additional District 
Judge. I accordingly dismiss the appeal 
as well as the petition but in view of all the 
circumstances, I leave the parties to bear 
their own costs in this Court. 

D. Appeal and Revision 

dismissed. 


(4 
79; 28 Bom. LR 1442. 

(5) 14 Lah. 779; 146 Ind. Cas. 966; A IR 1933 Lah. 
671; 35 PL R 124;6 R L 295. 





CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 765 
of 1934 
February 21, 1936 
E. C. MITTER, J. 
GAJANAN AGARWALA—DEFENDANT— 
APPELLANT 
VETSUS 
= HAMIDAR RAHMAN—PLAINTIFF— 
RESPONDENT 
Res judicata—Person added only as pro forma de- 
fendant—Finding arrived at therein, whether operates 
as res judicata against hea 
Where a person is added only as a formal or nomi- 
nal party in a suit, the findings arrived at therein, 
do not operate as res judicata as against him. Nabin 
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Chandra Mozumdar v. Mookta Sundari Debi (1), 
Braja Nath Mitter v. Kedar Nath Mozumdar (2), 
Balambhaty. Narayan Bhat (38), Ramdas v. Wazir 
Sahib (4) and Malhi Kunwar v. Imamuddin (5), 
followed. Bishnupada Samanta v. Mohamed Ismail 
(6), distinguished. 

A. against the decree of the Subordinate 
Judge, Jalpaiguri, dated November 24, 
1933, reversing that of the Munsif, First 
Court, Jalpaiguri, dated August 30, 1932. 

Mr. Satis Chandra Sinha, for the Appel- 
lant. 

Dr. Naresh Chandra Sen Gupta and 
Syed Farhat Ali, for the Respondent. 

dJudgment.—This appeal which is by 
the principal defendant arises out of a 
suit instituted by the plaintiff-respondent 
for declaration of his title (eight annas 
share) to two tin sheds standing on Dag 
No. 688 of the Cadastral Survey Map and 
also for confirmation of possession. The 
sheds are in the possession of a tenant, 
Sitaram Halui, who is pro forma defendant 
No. 11. The principal question involved in 
{his appealis a question of res judicata a, 
question on which the two Courts below 
have differed, the Court of first instance 
deciding that question in favour of the 
principal defendant, who had set up the 
plea, the lower Appellate Court against 


him. 


The plaintiff’ had shares in tin sheds 
standing on two plots of land, which have 
now been recorded in Dags Nos. 688 and 
689 of the Cadastral Survey Map. In exe- 
cution of a decree obtained against the 
plaintiff, as surety, the defendant's father 
Gouri Datta purchased the plaintiffs’ 1-3rd 
share in some of the tin sheds, in January, 
1908. The question involved inthis suit is 
whether Gouri Dutta purchased the tin 
sheds standing on Dags Nos. 688 or on 689. 
The plaintiff says that he purchased the 
plaintiff's 1-3rd share in the sheds stand- 
ing on Dag No. 689. But the principal de- 
fendant maintains that he purchased the 
plaintiffs 1-3rd share in the tin sheds 
standing on Dag No. 688. The lower Appel- 
late Court has found as a fact that Gouri 
Dutta purchased a share of the sheds stand- 
ing on Dag No. 689 and the plaintiff still 
has accordingly his share in the sheds now 
in dispute which according to its findings 
stand on Dag No. 688. 

The point of res judicata arises in this 
manner. In the year 1929 the principal 
defendant as heir of his father Gouri 
Dutta instituted a suit (Money Suit No. 604 
of 1929) to recover a third share of the rent 
from Sitaram Halui. The suit was. not a 
sujt for rent of agricultural lands; and s9 
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admittedly the provisions of the Bengal 
Tenancy Act did not apply to that suit. In 
the plaint he recited that his father had, 
purchased 1-3rd share of the sheds and there 
was separate collection by him and his 
father. He stated in the plaint thatthe re- 
maning shares belonged tothe pro forma 
defendants. Oneof the pro forma defend- 
ants was the present plaintiff. He further 
Stated that if separate collection be not 
‘proved he should be given a decree for his 
l-3rd share of the rent, as the remain- 
Ing co-sharer landlords had been made 
parties to the suit. No relief was, however, 
prayed against any of the aforesaid pro 
forma defendants. The tin sheds in respect 
of which rent was claimed in thatsuit, are 
the sheds now insuit. 

The present plaintiff did not appear but 
he deposed in favour of Sitaram Halui who 
had denied the title of the plaintiff in that 
suit and also denied relationship of land- 
lord and tenant. The Court decided that 
Gouri Dutta had acquired 1-3rd share of 
the present plaintiffin the said tin sheds 
and that there was relationship of landlord 
and tenant between the plaintiff in that suit. 
and the tenant. A decree was accordingly 
passed in his favour. 

The question in this appeal is whether 
the decision in that suit that Gouri Dutta 
purchased 1-3rd share of the tin-sheds now 
uel is res judicata. Inmy opinion it is 
not. < 

If the present plaintiff had appeared in 
the rent suit, he could have defeated that 
suit bv showing that Gouri Dutta had pur- 
chased a share in sheds standing on Dag 
No. 789 and not on Dag No. 788. That is 
‘quite clear. But the question is whether he 
ought to have appeared, in that suit 
and going a step further, if he 
had appeared pleaded the case which 
he is now pleading in this suit and 
got an adverse finding, whether that finding 
would be res judicata. In my judgment ii 
would not have operated as res judicata. 
No relief was claimed against him, he could 

Tot have appealed from the decree of the 
Court if the claim of the plaintiff in 
that suit was decreed and if the 
plaintiff's claim in that suit was dis- 
missed, there would not have been 
any decree in his favour. He could 
not have insisted on the suit proceeding as 
a Contested one if the tenant-defendant had 
withdrawn his defence. He was according- 
-Iy a formal or nominal party in that suit and 
‘the findings artived at therein could not ac- 

‘\dardingly operate as res judicata against 
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him. These principles are in my judgment 
well-settled by a series of decisions Nabin 
Chandra Mazumdar v. Mookta Sundari 
D:bi (1) Braja Nath Mitter v. Kedar Nath 
Mazumdar (2), Balambhat v. Narayan Bhat 
(3), Ramdas v, Wazir Sahib (4) and Malhi 
Kunwar v. [mam-ud-din (5) and many other 
cases. Ham Da's case (4) is a very strong 
case. There A sued B for posssseion of a 
property on the ground that B was his 
agent and trustee. He alleged in his plaint 
that B had been dealing with the property 
as if he was then full owner. C was made 
a defendant on the allegation that B had 
given him amorteage, but no relief was 
Claimed against him (C). Both B and G 
appeared in the suit and raised a common 
defence that B was the full owner and not 
agent andtrustee of A. The Court found 
that B was the agent and trustee of A and 
decreed A’s suit for possession against B. 
Thereafter C sued to enforce his mortgage. 
In that suit he impleaded both A and B as 
defendants. It was held that as A had 
claimed no relief against C in the earlier 
suit, the finding in that suit that A and not 
B was the owner, and that B was the agent 
and trustee of A did not operate as res judi- 
cata. The case cited by the appellant 
before me, namely, Bishnupada Samanta v. 
Mohamed Ismail (6) has no bearing on the 
present question. In that case all that was 
done was to lay down the test as to when a 
question, not actually raised in tissue but 
which might and ought to have been raised 
in issue, must be taken to be finally desid- 
ed. I accordingly overrule the point of 
res judicata and :maintain the finding of 
fact arrived at by the lower Appellate Court 
thatthe plaintiff's title to the tin-sheds in 
suit did not pass to Gouri Dutta by the sale 
in January, 1908, and that the plaintiff has 
still the shares which he claims in the suit 
property. 

Another question has been raised by the 
appellant, namely, that the judgment of the 
lower Appellate Court that the principal de- 
fendant had not acquired any title to the 
1-3rd share in the sheds by adverse posses- 
sion is not a proper judgment of reversal; I 
do not agree with that contention. The 
lower Appellate Court has found that the 
principal defendant had failed to prove that 
he or his father had realised rent from the 

(1) 15 W R 309. 

(2) 12 © 580. 

(3) 25B 74. . 

4) 25 B 589. 


(5; 27 A 59. 
(6) 39 O W N 692; 157 Ind. Cas. 381; 61 O L J 201; 
e R O 104. 
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tenant for twelve years or more. That 
finding has been arrived at on a detail con- 
sideration of the evidence by that Court. 

I accordingly affirm the judgment and 
decree passed by the lower Appellate Court 
and dismiss this appeal with costs. 

D, Appeal dismissed. 


hasta siete 


; LAHORE HIGH COURT 

_ Civil Revision Petition No. 745 of 1939 

: February 12, 1936 

; BHIDE, J. 
MUHAMMAD YAR—PETITIONER 
i VETSUS 
: KHALIL-UL-RAHMAN—Opposits Party 
Charitable and Religious Trusts Act( VI of 1920), 

“8. 3— Civil Procedure Code (Act V of 1908), s. 115— 

Order under s. 3, whether revisable—Held on facts, 
that mosque was public trust~Punjab Courts Act (VI 
of 1918), s. 44. 

The provisions of s.115, Civil Procedure Code, and 

‘s. 44, Punjab Courts Act, are very wide and an order 
~of the District Judge under s. 3, the Charitable and 
‘Religious Trusts Act should be revisable. 

_ Amosque was built with public subscriptions and 
was used by the Muhammdan public for offering 
“prayers. lu fact the respondent mutawalli, who was 
-& Party to a certain compromise relatingto this very 
. mosque admitted therein that it was a “religious 
trust” within the meaning of s. 3, Act XIV of 1920: 

.. Held, that the mosque was a public trust and that 
“an application under s. 3, Charitable and heligious 
-Trusts Act, calling upon the respondent to furnish 
-certain information should be decided on merits. 


- ©. R. P. from an order of the District 
Judge, Multan, dated October 8, 1935. 


Mr. Shabir Ahmad, for the Petitioner. 
Mr. D. N. Saluja, for the Opposite Party. 
_ Order.—This is a pelition for revision of 
an order of the District Judge, Multan, 
-dismissing a petition under s. 3, Charitable 
and Religions Trusts Act, 1920. The peti- 
tioner wanted the respondent who is a 
‘mutwalli of a mosque to furnish certain 
information. The learned District Judge, 
-however, held that it was not proved that 
ithe mosque was a public trust of a charit- 
‘able or religious nature and dismissed the 
petition on this preliminary ground. A 
‘preliminary objection is raised that no 
‘petition for revision is competent. No 
‘authority is cited, but reference is made to 
-8. 11 of the Act, which makes certain provi- 
sions of the Civil Procedure Code applicable 
-to proceedings under the Act and to s. 12, 
-which bars appeals. But the very fact that 
“there is a specific provision taking away the 
right of appeal while there is no such provi- 
sion relating to petitions for revision sug- 
gests that revision‘is competent. The pro- 
visions of s. 115, Civil Procedure Code, and 
F, 44, Punjab Courts Act; are very wide and 
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I see no good reason why an order of the 
District Judge under the Charitable and 
Religious Trusts Act should not be held to 
be revisable. A petition for revision of a 
similar kind was entertained without objec- 
tion by a Full Bench of the Chief Court of 
Lucknow in Shabbir Hussain v. Ashiq 
Husain (1). ; 
On merits, I fail to understand why the 
learned District Judge considered that the 
mosque was nota trust of a public nature. - 
The evidence shows that it was built with ` 
public subscriptions and was used by the 
Muhammadan public for offering prayers. 
In fact the respondent, who was a party toa 
compromise relating to this very mosque 
admitted therein that it wasa “religious 
trust’ within the meaning of s. 3, Act XIV 
of 1920: Vide ©. A. No. 1088 of 1933, 
decided by this Court on May 8, 1933. It 
seems to me that the learned District Judge 
has failed to exercise jurisdiclion in this 
case, which was vesied in him under the 
law. IT accept the petition with costs and 
remand the same for decision on merits. 
Petition accepted. 


D. 
(1) 4 Luck 429; 117 Ind. Cas. 739; A IR 1929 Oudh 
225:6 O W N 316 (F B}  - 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1356 of 1935 
July 29, 1936 
VENKATARAMANA Rao, J. 
A. M. A. M. R. PALANIAPPA CHETTIAR 
AND OTHERS— PETITIONERS ; 
versus 


PALANI GOUNDAN— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 73—Pro- 
vincial Insolvency Act (V of 1920), s. 28— Suit against 
Hindu father and sons—Attachment before judgment 
of entire property—Insolvency of father after decree 
—Son’s interests sold by holder of decree against sons 
—Right of holder of decree against father and sons 
to claim rateable distribution—‘Same judgment- 
debtor’, meaning of. 

A deeree obtained against a Hindu father and a 
decree against the father and his sons are decrees 
against the same judgment-debtor for the purposes of 
s. 73, Civil Procedure Code. Ramanathan Chettiar 
v. Subramania Sastrial (1), Ramakrishna Chettiar 
v. Kasi Viswanathan Chettiar (2) and Swaminatha 
Ayyar v. Saivu Rowthan (3), followed, 

Though it may not be permissible for a person who 
has obtained a decree against a Hindu father and his 
sons to sell the father’s interest without the leave of 
the Insolvency Court if the father becomes insolvent, 
yet so far as the sons’ interests are concerned, they 
cannot be deemed to be the property of the insolvent 
nor can the Official Receiver, if the sons’ interests 
have been attached before judgment, have any power 
of disposal of their interest, and it is, therefore, com. 
petentto the decree-holder to attach and sell the 
sons’ interest without the leave of the Insolvency 
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Court even though he had attached bofore judgment 
the entire family property. A person who has at- 
tached before judgment the entire family property 
and obtained a decree against the father and sons is 
therefore éntitled on the adjudication of tho father 
to claim rateable distribution in respect of the 
proceeds of a sale of the sons’ interesis as against 
the hslder of a decree against the song who has 
brought their interests to sale. Adusumilli Gopala- 
krishnayya v. Peyyath Gopalan (1) and Official 
Receiver, Coimbatore v, Arunachalam Chettiar (6), 
relied on. 


O. R. P. under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, 
praying the High Court to revise the order 
of the Court of the District Munsif of 
Coimbatore, dated September 30, 1935, and 
made in E. A. No. 1200 of 1935 in E. P. R. 
No..98 of 1934 in O. S. No. 1614 of 1933. 

Mr. N. Siwaramakrishna Iyer, for the 
Petitioners. 

Mr. A. C. Sampath Ayyangar, for the 
Respondent. 


Judgment.—Sinna Gounden and his 
three sons were members of an undivided 
Hindu family. The respondeni in this case 
filed a suit ageinst the father Sinna Gounden 
alone and obtained an attachment before 
judgment of the entire joint family prop- 
erly belonging to him and his sons. He 
subsequently obtained a decree on July 12, 
1933. Five months after he obtained the 
Baid decree the father was adjudicated 
insolvent on or about November 1], 1933. 
Subsequent to the order of adjudication the 
petitioner with the leave of the Insolvency 
Court filed a suit against the father and the 
sons and obtained an attachment before 
judgment of the sons’ shares alone in the 
joint family property on February 4, 1934, 
Subsequently he got a decree on March 21, 
1934. Then he filed an application for 
execution on July 31, 1934, to sell the sons’ 
shares in the suit property and on March 19, 
1935, the sale proceeds were realised in 
execulion and deposited into Ccurt. Mean- 
while the respondent filed an execution 
application on March 13, 1935, {o sell the 
entire joint family property and on March 
22,1935, applied for rateable distribution 
of tke sale proceeds. The learned District 
Munsif allowed his application. It is 
against this order that the above Civil 
Revision Fetition has been filed. 

Mr. Sivaramakrishna Ayyar, cn behalf 
of the petitioner has raised two contentions 
before me: (1) that the decrees obtained by 
the petitioner and respondent cannot be 
deemed to be decrees against the same 
judgment-debtors; and (2) that the respon- 
dent not having obtained the leave of the 
Insolvency Court before he filed his execu- 
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tion petition he is precluded from getting 
any relief either by way of execution or by 
way of rateable distribution where the 
sons’ inleresis in the properly aie sought 
to be sold and remedy is only through the 
Official Receiver in insolvency proceedings. 
So far as the first contention is concerned, 
the matter is covered by authority. A 
decree obtained against the father and a 
decree against the father and sons have 
been held to be decrees against ihe same 
judgment-debtor in Jtamanathan Chettiar v. 
Subramania Sastrial (1). The said decision 
was followed by a Full Bench of this Court 
in Ramakrishna Chettiar v. Kasi Viswa- 
nathan Chettiar (2). (see also my Judgment 
reported in Swaminatha Ayyar v. Kaivu 
Rowthan (3), and I see no reason to dissent 
from this view. 

In regard to the 2nd contention, the point 
urged by Mr. Sivaramakrishna Iyer is this. 
By virtue of ss. 2 (d) and 28 of the Pro- 
vincial Insolvency Act the power of the 
father to dispose of the son's interest bas 
been held to be property vesting in the 
Official Receiver on the father becoming 
insolvent and the decision in Adusumilli 
Gopalakrishnayya v. Peyyath Gopalan (4), 
which held thet the moment there has been 
an attachment of the son’s shares the power 
of the Official Receiver to deal with the 
property goes is not reconcilable with the 
Full Bench decision in Balavenkataseetha- 
rama Chettiar v. Oficial Receiver, Tanjore 
(5), Another point raised by him in this 
connection is this: the moment the father's 
insolvency has supervened the attachment 
before judgment must be deemed to have 
ceased and an application for execution 
would be contrary to the provisions of ss. 51 
and 28 of the Insolvency Act. Both these 
points haye been dealt with im a recent 
judgment of this Court reported in Oficial 
Receiver, Coimbatore xv. Arunachalam 
Cheitiar (6). There the facts were as fol- 
lows. A suit was filed against the father 
and en attachment before judgment was 
obtained cf a certain joint femily property 
wherein the father and son were interested. 


(1) 26 M 179. 
(2) 59 M 93; 159 Ind. Cas. 501; (1935) M W N 960; 


69MLJ 711; 42 L W 835; 8 R M 506; A I R 1936 
Mad 40. 


(3) A I R 1936 Mad, 123; 160 Ind. Cas. 559; 8 R M 
665; (1936) M W N 3843: 43 L W 624, 

(4) 51 M 342; 111 Ind. Cas. 505;27L W 430; AIR 
1928 Mad. 479; 54M L J 674. 

(5) 49 M 849; 97 Ind. Cas. 623; 51 M L J 269; 24 LW 
345; (1926) M W N 743; A I R 1926 Mad. 99°. 

(6) 66 M LJ 412; 148 Ind. Cay. 787; (1931) MW N 
112; 39 L W 338 A I R 1934 Mad. 217; 6 R M 
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Subsequent to the attachment before judg- 
ment a decree was obtained on December 
11, 1926, and two years thereafter there was 
an order of adjudication adjudicating the 
father insolvent on January 6, 1928. Subse- 
quent to the order of adjudication there was 
an application for execution and sale of the 
entire joint family property. The learned 
Judges held that though it may not be 
permissible for the decree-holder to seil 
the father’s interest without the leave of 
the Insolvency Court, so far as the sons 
interesis are concerned, they cannot ibe 
deemed to be the property of the insolvent, 
nor can the Official Receiver by virtue of 
the attachment before judgment be said 
to have any power of disposal following 
Adusumilli Gopalakrishnayya v. Peyyath 
Gopalan (4), and it was competent without 
the leave of the Insolvency Court for the 
decree-holder to attach and sell the sons 
interest in the property though the prayer 
was for „attachment of the entire Joint 
family property. It follows from this deci- 
sion that the respondent is entitled to rate- 
able distribution. I, therefore, uphold the 
order of the lower Court and dismiss the 
Civil Revision Petition with costs. 
A. Petition dismissed . 


<n annie 


CALCUTTA HIGH COURT. 
Criminal Appeal No. 902 of 1985 
May 6, 1936 
Coun tires AND HENDERSON, JJ. 
ALKASULLA AND OTHRRS— APPELLANTS 
VETSUS 
EMPEROR—Opposits Party. 


Criminal trial—Jury — Misdirection—Accused 
charged with common object to take possession by 
committing Court—Trial Court, adding common object 
of assaulting—Contradictory cases in same trial and 
one charge— Legality of. 

In atrial for rioting it ig one thing to say that 
the common object was to get possession of the dis- 
puted land, and it is quite another to say that the 
common ebject was to beat apparently for the mere 
pleasure of beating. It is quite wreng to include 
those two contradictory cases at the same trial even 
more so in one charge. Consequently, where the 
Judge tells the jury that in the event of the prosecu- 
tion failing to establish the case with which they 
came into Court or in the event of the jury being 
unable to come to a decision on the real 
point at issue between the parties, they were to 
‘consider the possibility as to the existence of an- 
other common object merely because certain persons 
were injured and weapons used, Such a procedure 
js wrong and the Judge ought to gtrike it out of the 
charge. . . 

Mr. Hamidul Huq, for the Appellants. 

Messrs. Khundkar and Bireswar Chat- 
terjea, for the Crown. 
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Henderson, J.—The appellants have all 
been convicted of rioting and sentenced to 
various terms of imprisonment. Two of 
them were also convicted under s. 323, 
Indian Penal Code, but no separate sen- 
tence was passed. Unfortunately when the 
case came on at the trial, the learned Judge 
adopted a procedure which has given us 
trouble in one or two other cases and the 
result ig that it is quite impossible to up- 
hold this verdict. The learned Deputy 
Legal Ramembrancer, however, asked us in 
view of the prosecution case thatthe ap- 
pellants’ party were mortgagees attempting 
to get possession without the assistance 
of the Court to order anew trial on a suit- 
ablv framed charge. 

There can, be as far as we can gather, 
no doubt whatever that this fight, in which 
persons on both sides were injured, took 
place in regard to the dispute about posses- 
sion. The committing Magistrate took the 
commonsense view that if possession was 
really with the complainant, the common 
object of the accused was to take posses- 
sion themselves. In our opinion, that must 
be so. However, when the trial was taken 
up atthe request of the Public Prosecutor, 
the learned Judge added the words “and as- 
saulting them”; the result was the introduc- 
tion of not only inevitable but unjustifiable 
confusion. It is one thing to say that the 
common object was to get possession of 
the disputed land, it is quite another to say 
that the common object was to beat ap- 
parently forthe mere pleasure of beating. 
It is quite wrong to include those two 
contradictory cases at the same trial even 
more so in one charge. The learned Judge 
dealt quite properly with the plain straight- 
forward case which the prosecution original 
ly made and he put the defence case 
with regard to the right of private defence 
in a manner to which no cbhjection could 
be taken. Having done that, he went on to 
say this: 

“Tf you fail to find which of the parties was in 
possesyion, next consider the evidence whether the 
Crown has been able to establish the alternative 
common object of assaulting the complainant's 
party. Fer this purpose, refer to the medical evi- 
dence. This shows that Farasatulla. was fatally 
wounded, and Sukur Ualls and Mabarak Ulla were also 
wounded and it also shows that gatha, a deadly 
weapon was used in the fight. Yov are to consider 
the evidence and decide whether the prosecution has 


established the existence of the common object of 
assaulting the complainant’s party.” 


Unfortunately this was precisely what the 
jury did. The foreman said this: 

‘We have not been able to find in whose posses. 
sion the land in dispute is, In our decision, as 
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regards conviction under s. 147, Indian Penal 
Code, we have found thet the common object of the 
assembly was that of assaulting the complainant's 
party.” 

When once the matter is logically exa- 
mined, it becomes apparent that there 
was no justification for this at all. What 
the learned Judge toid the jury to do 
really was that in the event of the pro- 
secution failing to establish the case with 
which they came into Court or in the event 
of the jury being unable or too superr 
to come to a decision on the real point at 
issue between the parties, they were to 
consider the possibility as to the existence 
of another common object merely because 
certain persons were injured and weapons 
used, although in fact there never was a 
scrap of evidence to support the existence 
of this purely fictitions common object. 
What the learned Judge ought to have done 
was to have struck this out of the charge 
altogether and never put it before the jury 
at all, It is perfectly idle for the prosecu- 
tion to pretend that there was any com- 
mon object other than that of taking pos- 
session of the disputed land and there was 
noevidence at all to support this alternative 
theory. We have considered the sugges- 
tion made by the learned Deputy Legal 
Remembrancer; but taking all the cir- 
cumstances into consideration, we are not 
prepared to order a re-trial. The appellants 
have already hed a lengthy trial onze and 
we donot see why they should be put in 
peril again because the prosecution has 
made a muddle of the case. The appeal, 
accordingly must be allowed and the con- 
viction and sentence set aside. Tke ap- 
pellants, who are on bail, will be discharg- 
ed from their bail bonds. 

Cunliffe, J.—I concur. 

D. Appeal allowed. 


Eve iinatietnmiiAtaunibaastineanamtiuaal 


~ LAHORE HIGH GOURT 
First Civil Appeal No. 1190 of 1933 
February 11, 1936 
CoLDsTREAM AND BHIDE, JJ. 
COMMITTEE or MANAGEMENT or 
GURDWARAS, AMRITSAR— Osszctors— 
APPELLANTS 
VE TSUS 
ATMA SINGH—PETITIONER AND ANOTHER— 
OBJECTOR— RESPONDENTS 
Sikh Gurdwaras Act (VIII of 1925), s, 5—Tribu- 
nal must decide petitioner's right—Incidental deci- 
sion of objectors’ rights without pronouncing upon 
those of petitioner— Whether justified. 
In a petition under s. 5, Sikh Gurdwaras Act, 
what the Tribunal has primarily to determine is the 
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right, title or interest of the petitioner in the prop- 
eity indispute. It may have to determine the ob- 
jections raised by the opposite party for that pur- 
pose, but the section does not seem to justify the 
determination ofthe objectors’ rights only, without 
any pronouncement onthe rights of the petitioner, 
Shiromani Gurdwara Parbandhak Committee, Amrit- 
sar v. Jagat Ram (1) and Hazara Singh v. Chet Ram 
(2), relied on. 

Messrs. Charan Singh and Gurcharan 
Singh, for the Appellant. 

Mr. Din Dayal Khanna and Mr. S. L, Puri 
for Mr. Vishnu Datta, for the Respondent 
(Petitioner). 

Bhide, J.—This appeal arises out ofa 
petition under s. 5, Punjab Sikh Gurdwaras 
Act, by one Atma Singh for a declaration 
that heis the owner of a Bunga known as 
Bunga Budh Singh. The petitioner's claim 
was opposed by the Committee of Manage- 
ment for the Gurdwara at Amritsar, who 
claimed that the Bunga was the property of 
the Gurdwara Sri Harmandir Sahib. The 
majority of the Tribunal which tried the 
petition gave no finding as to the petitioner's 
rights but merely granted a declaration to 
the effect that the Bunga was not the pro- 
perty of Sri Harmandir Sahib and that Sri 
Harmandir Sahib had no right of superin- 
tendence or control. From this decision tke 
Committee of Management has appealed. 

It is contended on behalf of the appellant 
that the Tribunal was in error in holding that 
the appellant had no right to supervise or 
control the management of the Bunga, and 
that in any case the negative declaration as 
tu rights of Sri Harmandir Sahib which was 
granted by the majority cf the Tribunal 
without determining the petitioner's rights 
was without jurisdiction. As regards tle 
first point, there is no evidence of any value 
on the record to prove that Sri Harmandir 
Sahib has any right to control or supervise 
the management of the Bunga. The ap- 
pellant produced a few witnesses who stated 
that they had been located at the Bunga by 
the Manager of the Harmandir Sahib. But 
this would not necessarily show any right of 
control or supervision. A Bunga is usually 
intended for the residence of pilgrims and 
the witnesses may have been merely allowed 
to occupy the Bunga on the recommendation 
of the Manager of Sri Harmandir Sahib. I, 
therefore, feel no hesitation in agreeing with 
the finding of the learned Tribunal on this 

oint. 

The second contention, however, appears 
to me to have force. In a petition under 
s. 5, what ihe Tribunalehas primarily to 
determine is the right, title or interest of ihe 
petitioner in the property in dispute. It 
may have to determine the objectionsi[raised 
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by the opposite party for that purpose, but 
the section does not seem to justify the 
determinaticn of the objectors’ rights only, 
without any pronouncement onjthe rights of 
the petitioner. This view receives support 
from recent decisions of this Court, reported 
as Shiromani Gurdwara Prabandhak Commii- 
tee, Amritsar V. Jagat Ram (1) and Hazara 
Singh v. Chet Ram (2). 
instance the majority of the Tribunal have 
recorded no finding at all on the petitioner's 
rights. The learned Tribunal (majority) 
remarked in their judgment: ‘What the 
Tribunal has to decide under s. 5 is whether 
the Gurdwara has a rigat, title or interest in 
immovable property’. In view of the 
language of s. 5 and the rulings referred to 
above, I find myself unable to accept this 
view. It is, therefore, necessary to deter- 
mine in this case what right, litle or interest 
the petitioner has in the property in dispute. 
The petilioner claimed the Bunga as a pri- 
vate property and relied mainly on the fact 
that the Bunga was gifted to him in 1920, 
by Kundan Singh and two other persons 
who claimed to beits proprietors (vide Ex. 
P-1). The deed of gift, no doubt, describes 
the Bunga as the private property of the 
donors, but if is significant that it is stated 
in that very document ihat the Bunga was 
small and could accommodate only 10 
travellers. The term ‘Bunga’ has been 
described in Mehr Singh v. Sochet Singh (3 
asa 

“hostel where pilgrims coming from various parts 
of India to pay a visit to the Golden Temple stay, 


These hostels were founded by rich men, especially 
by the Rajas, and were dedicated to the public as 


wakf property.” 

Tnis description was later adopted in 
subsequent rulings of the ‘Punjab Chief 
Court as well as of this Court, see e.g. Gahl 
Singh v. Surjan Singh (4), Management Com- 
mittee, Gurdwaras’, Amritsar v. Nanak Singh 
Civil AppealNo. 2610 of1929, and Manage- 
ment Commiitee, Gurdwaras, Amritsar v. 
Indar Singh (5). From the recital in the deed 
of gift referred to above, the Bunga in dispute 
appears to be an institution of the same 
character. This conclusion receives further 
support from an important agreement (Ex. 
Q-2) executed by the petitioner Atma-Singh 
himself in favour of the Committee of 

(1) A IR 1935 Lah, Lah, 279; 156 Ind. Cas, 1042; 


16-Lah, 968; 38 PL R 44;8 RL 71. 
(2) A IR 1935 Lah. 813; 160 Ind. Cas. 533; 8 R L 


550. 
(3) 9P R 1917; 35 Ind. Cas. 620; AI R 1916 Lah. 
98; 151 P W R 1916; 17 P L R 1917. 


(4) 146 P R 1919; 5t Ind. Cas. 955; A I R 1920 Lah. 


271; 87 P L R1920; 2 Lah. L J13, 
(5) AI R 1933 Lan. 1041; 147 Ind. Cag. 1142; 15 
Lah, 117; 35 P L R286; 6R L 485, 
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Management in 1924. It appears that the 
petitioner wanted to repairthe Bunga and 
had approached the Committee who wasin 
charge of the management of Sri Harmandir 
Sahib owing to some objection which had 
been raised. The agreement clearly des- 
cribes the Bunga as wakf property. This 
document was put to the petitioner, when he 
was in the witness-box but he was unable 
to offer any satisfactory explanation of the 
aboye recital. He professed to be ignorant 
of the recital in the document, but I find it 
difficult to believe this statement. As regards 
the recital in the deed of gift about the ac- 
commodation available for pilgrims in the 
Bunga also, Kundan Singh, the executant 
when questioned in the witness-box, was 
unable to offer any explanation. 

In view of the above two documents the 
oral testimony of the witnesses prcduced 
by the petitioner in support of his claim 
cannot be accepted. I would, therefore, 
hold that the Bunga in dispute is wakf 
properly dedicated for the use of pilgrims. 
to Sri Harmandir Sahib and is an 
institution of the same description as 
that given in Mehr Singh v. Sochet Singh (3). 
The petitioner's status is, therefore, only 
that of a trustee and manager ofthe Bunga 
and this fact is not now disputed by the ap- 
pellant. The deed of giftin favour of the 


` petitioner was virtually tantamount to a 


transfer of the management in his favour. 
Such a transfer is not ordinarily permissible ~ 
in law, but the recitals in the deed show 
that the executants were in debt and unable 
to maintain the institution. In the circum- 
stances the transfer may be taken to be 
for the benefit of the institution and as such 
valid, As already stated the petitioners 
status as a trustee is no longer disputed 
and hence it is unnecessary to discuss that 
point further. I would aecordingly accept 
the appeal and modify the decree of the 
Tribunal by declaring that the Bunga in 
dispute is wakf property dedicated for the 
use of pilgrims visiting Sri Harmandir Sahib 
and that the petitioner is entitled to manage 
it as a trustee, without any right of control 
er supervision on the part of Sri Harmandir 
Sahib. I would leave the parties to bear 
their costs. 
Coldstream, J.—I agree. 


D. Order accordingly. 


1939 
MADRAS HIGH COURT 
Appeal Against Order No. 510 of 1934 
August 5, 1936 
VENKATARAMANA Rao, J. 
VALIPIREDDY PAPI REDDY—Puatintirp 
— APPELLANT 
VETSËS 
VALIPIREDDY NARAYANA REDDY 
—DEFENDANT— RESPONDENT 

Evidence Act (I of 1872), s 92, proviso 3—Docu- 
ment in writing-Parol evidenceto show condition 
precedent coniradicting terms of document—Admis- 
sibility —Mortgage-deed—Evidence to show that it 
was executed as security for doing some other act, 
whether admissvble. 

The condition precedent to which proviso 3 to 
s. 92 of the Evidence Act, refers is a condition, the 
subject-matter of which is de hors the contents of the 
instrument and such thatif effect be given to the 
condition it cannot affect the terms of the document 
itself. Oral evidence of a condition which directly 
contravenes the terms of the 
adduced. E. Sundaram Chetty v. B. Domodara 
Chetty (1) and Panchapakesa Ayyer v. Ayyaswami 
Ayyar (2), distinguished. 

A mortgagor cannot adduce evidence to show that 
a mortgage bond was executed only as a security 
for duly collecting amounts due to the mortgagee 
and that the stipulations in the mortgage-deed as 
to the time for the payment ofprincipal and as to 
the payment of interest were all inseited nominally. 


A. against the decree of the District 
Court of Anantapur, in A. 5. No. 137 of 
1933, preferred against the decree of the 
Court of the District Munsif, Gooty, in O. 6. 
No, 636 of 1932. 


i n S. Ranganadha Iyer, for the Appel- 
ant. 

Mr. B. Somayya, for the Respondent. 

Judgment.—This appeal arises out of a 
sult to recover a sum of Rs. 2,648 alleged 
to be due for interest for four years on a 
mortgage deed dated September 8, 1921, 
executed by the defendant in favour of the 
plaintiff. The defendant is the paternal 
uncle of the minor plaintiff. They were 
both members of a joint family. In 1921 
they effected a division of their joint family 
property andin the said division among 
other properties outstandings to the extent 
of nearly Rs. 10,000 fell to the share of the 
minor plaintiff. In regard tothe said out- 
standings an arrangement seems to have 
been come to subsequently between the 
plaintiff's mother as guardian on behalf of 
the plaintiff and the defendant. The ar- 
rangement appears to be this; the defend- 
anit should take cver all the said bonds 
absolutely for himself and pay the minor 
plaintiff Rs. 10,000 within a period cf 12 
years in the meantime paying interest on 
the said sum of Rs. 10,000 at the rate of 
eight annas per month every year. As 
security for the repayment of the said sum 
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he is to execute a mortgage of his property 
undertaking not to alienate the same till 
the said debt is discharged. The terms cf 
the said arrangement were reduced to writ- 
ing as evidenced by the doed of morigage 
dated September 8, 1921. The case uf tne 
plaintiff is that from the date of the said 
mortgage the defendant was regularly pay- 
ing interest but from 1928 he committed 
default, and accordingly the said suit was 
instituted for the recovery of interest for 
four years from 1928 to 1932. The defendant 
admitted the execution of the mortgage 
bond and contended that be did not take 
over the bonds as alleged but that he was 
oniy to collect the money due on the said 
bonds and pay over tothe plaintifs guar- 
dian the money as and when collected, that 
the mortgage bond was only a security for 
the due performance of the said obliga- 
tion, that the stipulations in the mortgage 
deed as to the time for payment ofthe prin- 
cipal and as to the payment of interest 
were all inserted nominally and that he 
was, therefore, not liable for the suit claim. 
The question was whether the oral evidence 
can be adduced in support of the plea 
thus raised by the defendant. Where a 
parol agreement is afterwards reduced by 
the parties into writing, that writing alone 
must be looked into to ascertain the terms 
of the contract. Here the terms of the ar- 
rangement having been reduced to writing 
as evidence by the morigage, ib will not be 
open tothe defendant to set up that the 
arrangement as embodied in the mortgage 
deed is not what it purports to be but 
something different. This is distinctly 
prohibited by s. 92 of the Evidence Act, 
But Mr. Somayya contends that he is en- 
titled to let in evidence under proviso 3 to 
pe ofthe Eyidence Act which provides 
that 

“The existence of any separats oral agreement, 
constituting a condition precedent to the attaching 
of any obligation under any such contract, grant or 
disposition of property, may be proved,” 

Andthis contention prevailed with the 
learned District Judge inthe Court below. 
It seeins to me that this contention is un- 
tenable. As stated by Ameer Ali and 
Woodroffe in their book on the Law of Evi- 
dence at page 653, 9th edition. 

“The condition preczdent to which that proviso 
refersis a condition the subject-matter of which is 
dehors the contents vf the instrument, and, therefore, 


if eifect be given to this condition it cannot uffect the 
terms ofthe document itself.” | f 


“~ 


, It will be seen that the effect of permit- 
ting oral evidence will be running counter 
to this principle and to directly contradict 
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the terms of the document. Mr. Somayya 
very strongly relied on two cases Æ. Sunda- 
ram Chetty v. B. Damodara Chetty, 8k 
Ind. Cas. 146 (I) and Panchapakesa Ayyer 
V. Ayyaswami Ayyer; 107 Ind. Cas. 510 (2) 
“where oral evidence was permilted to show 
that a promissory note purporting to be an 
unconditional undertaking to pay a sum 
of'money wasexecuted as security for the 
performance of some other obligations and 
till the breach of that obligation the pro- 
missory note will not be operative at all. 
Therefore, Mr. Somayya contended that it 
was open to his client to show that this 
morigage deed was not intended to be ope- 
rative till the breach of the obligalion which 
he undertvok in regard to the collection of 
` the moneys due under the documents as 
pleaded by him. But it will be seen that 
the promissory notes in those two cases did 
not contain the terms of the arrangement in 
regard thereto and it was open for the exe- 
cutants to let in parol evidence to show 
dehors the contents of the promissory note, 
an arrangement which would not contradict 
the terms of the promissory note and, there- 
fore, the principle of the said cases cannot 
apply to the mortgage deed in question. 
The learned District Munsif rightly over- 
ruled the plea of the respondent and passed 
a decree in favour of the plaintiff. I, there- 
fore, reverse the decree of the learned Dis- 
trict Judge remanding the suit and restore 
the decree of the District Munsif with costs 
“throughout. 

Leave refused. 
A. Appeal dismissed. 
(1) 84 Ind Oas. 146; (1924) MWN 529; AIR 


1924 Mad. 850. 
(2) 107 Ind. Cas, 510, 


ten an nange Sai 


LAHORE HIGH COURT 
First Civil Appeal No. 1645 of 1935 
March 2, 1936 
‘ ADDISON AND ABDUL Rasuip, JJ. 
MUHAMMAD HAYAT KHAN—P uarntire 
—APPBLLANT 
VETSUS 
Firm JASPAT RAI-BABU RAM AND 
OTHERS—DEFENDANTS—RESPONDENTS. 
Court Fees Act (VII of 1870), s. 7 Gv) (c)—-Dec- 
laration suit that plaintiff is owner of house in 
suit and that mortgage-deed by defendants is in- 
effective—Suit valued at certain amount for guris- 
diction and court-fees of Rs. 10 patd—Held, suit 
falls under s.7iiv) (c} and ad valorem court-fees 
must be paid. 
The plaintiff instituted a suit for a declaration 
that he was the owner of the house in euit, and 
the mortgage-deed executed by the defendants was 
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ineffective against him, being null and void. He 
valued the suit- for -purposes of jurisdiction at 
Rs. 12,00) but he paid a court-fee of Rs. 10: 

Held, that the suit fell within the ambit ofs. 7 
(iv) (c), Court Fees Act. Inthe circumstances des- 
cribed it was necessary notonly that he should get a 
declaration that he is the owner but that he should 
pray for the cancellation of the mortgage-deed. In 
such a case the plaintiff could not place one value 
for jurisdiction and another for court-fees, It must 
be the same for both and when once he had put his 
own value for jurisdiction, ad valorem court-fees 
must be paid on the value su stated. Jwala Singh 
v Kala Singh (1), Jani v. Bishen Singh (2), Sri 
Kishan Das v. Sat Narain (3) and Hakim Rai v. 
Ishar Das-Gorakh Rai (5), referred to. 

F.C. A. from an order of the Sub-Judge, 
First Class, Lyallpar, dated May 30, 1936. 

Mr. Muhammad Amin Khan, for the Ap- 
pellant. 

Mr. F. C. Mittal, for the Respondents. 

Addison, J.—The plaintiff instituted the 
present suit fora declaration that he was 
the owner of the house in suit, that defen- 
dants Nos. 2 and 3 had nothing to do with 
it and the mortgage deed dated March 18, 
1931, executed by them was ineffective 
against him, being null and void. He 
valued the suit for purposes of jurisdic- 
tion at Rs. 12,000 but he paid a court- 
fee of Rs. 10 on the ground that Art. 17 
(3), Sch. II, Court Fees Act, applied. The 
trial Judge held that the case fell within 
s. 7 (av) (ec), Court Fees Act, and that he 
must pay court-fees ad valorem on Rs. 12,000,. 
the value he placed on ihe suit. The plain- 
tiff refused to make good the court-fees 
and the plaint was accordingly rejected. 
Against this decision the plaintifis has ap- 
pealed. 

Ib was brought out in the pleas that 
one Col. Ali Altaf Khan left two daughters, 
Musammat Umrao Begam, defendant No. 2, 
and Musammat Fazal Begam. Abdul Majid 
defendant No. 3 is the husband of Musam- 
mat Umrao Begam and plaintiff Muham- 
mad Hayat Khan is the son of Musammat 
Fazal Begam. On ths death of their father 
Musammat Umrao Begam and Musammat 
Fazal Begam referred their dispute as 
regards the whole estate to arbitration on 
November 8, 1930, and an award was made 
on November 13, 1930 by which the house 
in suit was granted to Musammat Umrao 
Begam, defendant No. 2, This award was 
made a decree cf the Court on August 21, 
1931, when it was accepted by both parties. 
These facts were not made clear in the 
plaint but are not disputed. It will thus ap- 
pear that the plaintiff is not only trying 
to get rid of a mortgage but also ofa de- 
cree. In any caseitis clear that the suit 
falls within the ambit of s. 7 (iv) (c), Cour. 
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Fees Act. In the circumstances described 
it is necessary not: only that he should get 
a declaration that he is the owner but that 
he should pray for the cancellation of the 
mortgage deed. 

Ib was contended before us that it was 
for the plaintiff to state the amount at 
which he valued the relief he soughtin a 
case covered by s. 7 (iv) (c). This may be 
50, but he has stated what that value is 
when he declared the value to be Rs. 12,000 
for the purposes of jurisdiction. See in 
this connection Jwala Singh v. Kala Singh 
(1), Jani v. Bishen Singh (2), Sri Kishan 
Das v. Sat Narain (3), Jhanda Singh v. 
Gulab Mal-Bhagwan Das (4) and Hakim 
Itai v. Ishar Das-Gorakh Rai (5). The 
authority in Bura Mal v. Tulsi Ram (6) 
was not followed by one of the Judges who 
decided it in Sri Kishan Das v. Sat Narain 
(3). In these circumstances we hold that 
the plaint was properly rejected and we 
dismiss this appeal with costs. 

D. Appeal dismissed. 

(1) AIR 1931 Lah, 307; 133 Ind. Cas, 120; 32 P L 
R 193; Ind. Rul. (1931) Lah. 744. 

(2) ATR 1935 Lan. 698; 161 Ind. Cas. 173; 38 P L 
R 349; 8R L 676. 

(3) A I R1932 Lah. 132; 135 Ind. Cas. 499; 13 Lah. 
391; 32 P L R 729; Ind. Rul. (1922) Lah. 99. 

(4) A I R 1933 Lah. 246; 137 Ind. Cas. 240; 13 Lah. 
788; 33 P L R 488; Ind, Rul. (1932) Lab. 320. 

(5) A I R 1927 Lah. 499; 102 Ind. Cas. 46; 8 Lah. 
531; 9 Lah. L J400. 

(6) A I R 1927 Lah. 890;107 Ind. Cas. 609; 9 L 366; 
29P LR 27;9L Ld 679; 1 L T 40 Lah. 29, 


LAHORE HIGH COURT 
Civil Reference No. 18 of 1935 
July 5, 1935 
Appison, A. ©. J. AND DIN MOHAMMAD, J. 
HIRA NAND-JAI RAM SINGH—ASSESSEES 
aa PETITIONERS 


versus 
COMMISSIONER or INCOME TAX, 


RAWALPINDI—Opposire Party 

Income Tax Act (XI of 1922), s. 24—Assessee trader 
in salt depositing securities with Salt Commissioner 
for deferring payment for salt — System of deferred 
payment abolished—A ssessee selling securities at loss 
and paying cash— Loss, if loss in salt business. 

The assessee, who was a trader in salt, was in posses- 
sion of certain securities which had been deposited 
with the Commissioner ofsalt against the purchase 
of salt for which the payment could be deferred for 
six months. The system of deferring payment up to 
six months on adequate security being given, was 
abolished and salt could only be purchased against cash 
payments. The assessee, sold his securities and suffer- 
erl a loss thereby. He claimed this loss as cne sufter- 
ed in salt business : | 

Held, that the buying of the securities was not com- 
pulsory as he could pay cash atonco. His loss, there- 
fore, in selling the securities was a capital item. If 
there had been a gain by the sale, it would not have 
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been included on the return or assessed. McKinlay 
v. H. T. Jenkins & Sons, Ltd. (1), relied on. 

C. Ref. from letter cf Commissioner i 
Income-tax, Punjab, N-W. F. and Delh 
Provinces, Lahore, dated March 29, 1935. 

Mr. Gobind Ram Khanna, fcr the Peti- 
tioners. 

Messrs. J. N, Aggarwal and Sarv Mitar 
Sikri, for the Opposite Partly. 

Addison, A. C. J.—The question refer- 
red is “whether ihe logs incurred by the 
petiticning firm owing to the sale of the 
Government securities is a loss sustained in 
their salt husiness™. The assessee, whois a 
general produce dealer began trading in salt 
in 1626. At that time salt purchased whole- 
sale from the Government mines could be 
paid for at once, or payment could be post- 
pened up to six months if securities were 
deposited with the Commissicner of salt. 
Later, the system of deferring payment up 
to six months, On adequate security being 
given, was abolished and now salt can Only 
be purchased against cash payments. At 
the time of this change the assessee was in 
possession of certain securities which had 
been deposited in the manner described. 
He sold them and suffered a loss and claims 
that this loss was one sustained in the 
course of the salt business. The Commis- 
sioner of Income-tax is of opinion that it 
was not, and we are of the same opinion. 
In the first placeit cannot be said that it 
was expenditure, andin any case, the deficit 
was Obviously one of a capital nature for 
which no allowance could be given. As 
pointed out by the Commissioner, ifa man 
rents business premises, the rentis a reve- 
nue expense, but if he buys the premises 
and sells them at a lcss, that is a separate 
capital adventure, for which no allowance 
is made. Jf he borrows capital, interest is 
a proper charge. If he supplies the capital 
himself in some convertible form and on 
conversion there is a difference, that is a 
separate capital charge as it is not some- 
thing he is ‘dealing in.” A scmewhat ana- 
logous case is reported as McKinlay v. H, 
T. Jenkins & Sons, Ltd.(1). The buying of 
the securities was not compulsory as he 
could pay cash at once. His loss, therefore, 
in selling the securities was a capital item. 
It might be added that, if there had been a 
gain by the sale, it would not have been 
included in the return or assessed. For 
the reasons given we answer the question 
referred in the negative and allow the Com- 
missioner his costs. j 

D. Reference answered, 


(1) (1926) 10 Tax, Cas, 372. 


w 


4 


~ What may be recovered is “the 


- the bond,” meaning 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No, 3 
of 1935 
March 23, 1936 
BEAUMONT, C. J., AND RANGNEKAR, J. 
MANUBHAI CHUNILAL AND oranrs— 
PLAINTIFFS —ÀPPELLANTS 
VETSUS g 
GENERAL ACCIDENT, FIRE anp LIFE 
ASSURANCE CORPORATION, Lrp.— 
DEFENDANTS—RESPONDENTS 
Succession Act (XXXIX of 1925), s. 292—Scoepe of — 
“Hall amount recoverable in respect of any breach of 
of — Assignment under s. 292, 


effect of —Suit by assignee to enforce bond — Nature 
Pao for suit — Limitation Act (IX of 


1908), Sch. I, Arts. 120, 68 — Administration bond— 


Breach of condition of bond—When takes place. — 
Section 292, Succession Act, expressly provides 


. that upon the assignment being made, the assignee 


may sue in his own name and recover upon the bond. 
full amount recover- 
able in respect of any breach ofthe bond” which 
merely meansthe loss for which the obligors under 
the bond are liable. The section doez not deal merely 
with procedure, but confers substantive righty on the 
assignee, who acquires by virtue of the assigament 
a fresh and independent cause of action, and limita- 
tion runs from the time the assignment is made. The 
assignment anders. 292 is not a mere link in the 
title to the bond but confers substantive rights upon 
the assignee. The assignee need not be a person 
entitled to the whole, or indeed any partof the 
estate. He is entitled tosuein his own name as if 
the bond had been originally given to him andall 
moneys which he recovers under it he holds as 
trustee for the persons interested in the estate. [p.- 


» 674, cols, 1 & 2.) 


A suit to enforce an administration bond which has 


- been taken in the name of officers for the security of 


; = suit on the bond coupled w ith the 


those interested in the due administration of the 
estate under the provisions of se. 291 and 292, Succes- 
sion Act, is not asuit merely on the bond, but is a 
statutory assign- 
ment or proof of title to the estate, and the case falls 
under Art. 120 and not under Art. 68, Limitation Act. 
Maung San U v. Maung Kyaw Mye (3), dissented 
from. [p. 674, col. 1.) | 
A preach of the condition of the bond generally 
takes place when the administrator converts the 
estate to his own use or misappropriates the same, 
orinother words when the estate is lost to the 
beneficiary ; it is then that the condition of the bond 
is broken in its entirety, and until such a breach 
eccurs, the obligation under the bond is not incurred, 
Whena bond contains successive covenants, each 
breach gives a s2parate caus2 of action; but the date 
of the last breach isthe starting point of limitation 
in a suiton the bond, when the bond is conditioned on 
the performance of several acts and the obligation to 
pay is enforceable till the last and the most Im port- 
ant of the conditions isnot fulfilled. Archbishop of 
Canterbury v, Robertson (4), referred to. [p. 679, cols. 
1 & 2.] 
Messrs. V. F. Taraporewala and N. P. 


Engineer, for the Appellants. 
Messrs. D. N. Bahadurjt anl K. Mel. 
Kemp, for the Respondents. 


Beaumont, C. J.—This is cn appeal 
from a decision of Blackwell, J. The plaint- 
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ifs cere suing the defendants as the sureties 
upon an administration bond, and the 
learned Judge dismissed the suit on a pre- 
liminary issue of limitation. The facts are 
not in dispute. On October 21, 1920, one 
Chunilal Motilal died intestate, leaving two 
minor sons, who are the plaintiffs. On 
July 14, 1921, leave was given to Nathalal 
Motilal to apply for letters of administra- 
tion. On November 24, 1921, the said Natha- 
Jal Motilal, and the defendants, as sureties, 
entered into a bond, which is Ex. A, for 
payment to Pheroz Behramji Malabari, Re- 
gisirar of this Court in its Testamentary 
and Intestate Jurisdiction, and William, J. 
Howard, Acting Assistant Prothonotary, 
their executors, administrators and assigns, 
of the penal sum of Rs. 1,76,682, which was 
double the value at which the estate was 
sworn. The conditions of the bond which 
was inthe usual form, were, first that 
Nathalal Motilal should make a true and 
perfect inventory of the estate of the de- 
ceased Chunilal Motilal, and file it in Court; 
secondly, that he should well and truly ad- 
minister all property of the deceased com- 
ing to his hands; and thirdly, that he should 
duly account for his administration. 

In the year 1929 Nathalal Mctilal died, 
and the date of his death has heen assumed 
as December 31, 1929. On June 10, 1931, 
plaintiff No. 1 attained his majority, and on 
September 7, 1933, plaintiff No. 2 attained 
his majority. On May 10, 1934, the Testa- 
mentary Judge made an order for the as- 
signment to the plaintiffs of the administra- 
tion bond, and on June 1, 1934, the bond 
was duly assigned by the Officers of this 
Court, in whom it was then vested, tothe 
plaintifs. This suit was filed on June 6, 
1934. The learned Judge held that the 
sult was a suit upona bond subject to a 
condition, and was governed by Art. 68, 
Limitation Act, that the conditions of the 
bend had been broken at the latest on the 
death of Nathalal, and that in consequence 
a'l rights under the bond had become barred 
by limitation at the date of the assignment 
of the bond to the -plaintiffs, and that the 
plaintiffs’ suit was, therefore, time-barred. 
If the decision is right, the operation of 
the Limitation Act has produced an unfor- 
tunate result, and the practice of this Court 
in relation to administration bonds would ` 
seem tu require revision. The object of. all 
statules of limitation is to penalise persons 
who sleep upon their rights, and exceptions 
are always made in favour of persons under 
disability and unable to, enfcrce ‘their 
rights. An administration bond is taken in 
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the name of officers of the Court for the 
security of those interested in the due ad- 
ministration of the estate. It is not con- 
templated that the officers of the Court 
will themselves take action to enforce the 
bond, and they are usually not in a posi- 
tion to know when the conditions of the 
bond have been broken. It would certainly 
be unfortunate if persons beneficially entitl- 
ed to an estate misappropriated by an 
administrator find, on attaining majority, 
that their rights on the bond are barred be- 
cause an officer of the Court has omitted to 
take action, which it was never 
in contemplation that he would take. In 
my opinion, however, the decision of the 
learned Judge is not correct. 

The decision having been given upon a 
preliminary issue, the dates of the alleged 
breaches of the conditions of the bond 
have not been ascertained. The Advocate- 
General, on behalf of the defendants, admit- 
ted that Nathalal died on December 81, 
1929, and the learned Judge assumed 
from such admission that all possible 
breaches of the bond must have occurred 
before that date, though that fact was not 
admitted by the plaintiffs. In my opinion 
we cannot make such an assumption. The 
principal obligation under the bond was 
to administer the estate well and truly, 
and it seems to me impossible to say that 
that condition was necessarily broken until 
some person, who was able to give a 
valid discharge for the estate, claimed it 
from the. administrator or his representa- 
tives, and fuiled to obtain it. That date did 
not arise until, at any rate, plaintiff No. 1 
attained his majority, which was less 
than three years before the suit was filed. 
So that even upon the assumption that 
Art. 68 applies to the case, it is, in my 
opinion, impossible to hold on a prelimi- 
nary issue that the suit is barred by limi- 
tation. Apart from that, however, in my 
opinion, the suit is not governed by 
Art. 68, and to explain my reasons for so 
holding, it is necessary to refer to the law 
relating to the taking of administration 
bonds. By cl. 45, Letters Patent, dated 
December 8, 1823, founding the Supreme 
Court of Bombay, it is provided that every 
person to whom letters of administration 
shall be committed shall give sufficient 
security by bond tothe Registrar or Chief 
Clerk of the Supreme Court for the pay- 
ment of a competent sum with two or 
more able sureties. BY cl. 46 it is enacted 
that to put the bond in suit for the sake 
.o£ obtaining the effect..thereof for the be- 
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nefit of any person interested therein, such 
person shall, by order of the Court 
be allowed to sue for the same in 
the nama of the obligee, and that 
the bond shall not be sued in any 
other manner. The powers of the Supreme 
Court were transferred to this Court by 
cl. 34, Letters Patent of June 26,1862. lt 
is clear, however, that the present suit 
is not a suit founded on the Letters Patent, 
because it is not brought in the name of the 
original obligee, but in the name of the per- 
son interested in the estate. 

The other powers of this Court relating 
to the grant of administration bonds are 
now contained in ss. 29] and 292, Succes- 
sion Act of 1925, which are substantially 
in the same terms asss. 78 and 79, Probate 
and Administration Act, 1881. Section 291 
provides that every person to whom any 
grant of letters of administration is com- 
mitted shall give a bond to the District, 
Judge with one or more surety or sureties 
engaging for the due collection, getting in 
and administering the estate of tne deceas- 
ed. Section 292 provides that the Court 
may, on application made by petition and 
on being satistied that the engagement of 
any such bond has not been kept, and upon 
such terms as to security, or providing that 
the money received be paid into Court, 
or otherwise, as the Court may think fit, 
assign ihe same to some person, his exe- 
cutors or administrators, who shall thereupon 
be entitled to sue on the said bond in his 
or their own name or names as if the same 
had been originally given to him or them 
instead of to the Judge of the Court, and 
shall be entitled to recover thereon, as 
trustees for all persons interested, the full 
amount recoverable in respect of any 
breach thereof. The expression “District 
Judge” is defined as meaning the Judge of 
& principal Civil Court of original jurisdic- 
tion, and the provisions of the Succession 
Act and the earlier Acts which those pro- 
visions repiaced have always been treated 
by the High Courts in India as extending 
to them. In Calcutta it appears from the 
case in Debendra Nath Dutt v. Administra« 
torGeneral of Bengal (1) aflirmed by 
the Privy Council in Debendra Nath 
Dutt v. Administrator General of Ben- 
gal (2) that administration bonds under 
s. 291 are taken in the name of the Chief 
Justice as corresponding as nearly as may 


(1) 33 C 713;10C WN 673; 20 L J 422. 

(2) 35 G 955; 351 A 109; 12 CW XN 832, 10B.m. L 
G18; 14 Bur, L R197;4 MULT 21415 MLd 367; BUL 
J 94 (P O). 
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. be in the High Court to the District Judge 
as defined in the Act. In this Court it has 
been the practice for many years past to 
take administration bondsin the names of 
two officers of the Court, the view no doubt 
‘being that it is generally prudent to place 
valuable securities in the names of two 
persons rather ihan in the name of one. 
The taking of the bond in the name of the 
.Chief Justice, or of a Judge, is a ministerial 
act, which, I apprehend, can be delegated to 

a Subordinate Officer. 

I feel no doubt, therefore, that in the 
‘present case the bond was taken in the 
names of officere of the High Court pursuant 
„to the .provisions of the Frobate and 

Administration Act, 1881, which are re- 
-enacted in ss. 291 and 292, Succession Act, 
.1925, and the question is whether a suit on 
a bond so taken falls within Art. 68, Limita- 
tion Act. I agree that such a bond isa 
bond upon a condition, but Ido not agree 
that a suit to enforce the bond by a person 
to whom it has been assigned under s. 292 
is a suit upon a bond within the meaning 
of the article. In my opinion an assignment 
under 8. 292 isnot a mere link in the title 
to ihe bond but confers substantive rights 
upon the assignee. The assignee need not 
.be a person entitled to the whole, or indeed 
any part of the estate. He is entitled to 
sue in hisown name as if the bond had 
been originally given to him and all 
moneys which he recovers under it he holds 
“85 trustee for the persons interested in the 
estate. 

- H the plaintiff sued on the bond relying 
on the assignment as a mere link in his 
“title, he might be met with the defence that 
the obligees under the bond were mere 
custcdians of it, and had no power to assign 
it without consideration to a third party. 
-In order to meet such a defence the plaint- 
iff would have either to rely on the statutory 
rights and obligations conferred and 
‘imposed upon him by the assignment, or 
else to prove his title as the person bene- 
‘ficially entitled to the estate. In either 
case his suit isnot a suit merely on the 
“bond, but is a suit on the bond coupled with 
‘the statutory assignment or proof of title 
-to the estate, andthe case seems to me to 
‘fall under Art. 120, and not under Art. 68, 
‘Lam not prepared to agree with the case 
-in Maung San U v. Maung Kyaw Mye (3), 
“on which the learned trial Judge relied, 

Tem further of opinion that whatever, 

article of the Limitation Act applies s. 292; 


oa 1R 463; 76 Ind, Cas, 802; A IR 1924 Rang’ 
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Succession Act, provides a new starting 
point of time for the purposes of limitaticn. 
The assignee under s. 292 is entitled to sue 
on the bond and to recover the full amount 
recoverable in respect of any breach thereof. 
The learned trial Judge considers that 
s. 292 deals merely with procedure, and 
confers no substantive right, and that the 
words “the full amount recoverable in 
respect of any breach thereof” mean the 
amount recoverable in Jaw at the date of the 
assignment and asin his opinion the right 
of iho original obligees to recover under 
the bond had become barred at the date of 
the assignment, the plaintiffs in terms of 
the section can recover nothing thereunder. 
In my opinion that is not the right construc- 
tion to place upon the section, which 
expressly provides that upon the assign- 
ment being made, the assignee may sue in 
his own name and recover upon the bond. 
T'he learned Judge ignores this provision 
and holds that the assignees in the present 
case cannot sue or recover anything upon 
the bond. What may be recovered +is “the 
fullamount recoverable in respect of any 
breach of the bond” which, in my view, 
merely means the loss for which the 
obligors under the bond are liable. If that 
is the right meaning of the section, the 
assignee acquires by virtue of the assign- 
ment, a fresh and independent cause of 
action. {do not agree with the learned 
Judge's view that s. 292 deals only with 
procedure. As Ihave already pointed out, 
it seems to me to confer substantive rights, 
and Iseeno reason why the Legislature 
should not have intended by such section 10 
provide a new starting point for purposes of * 
limitation. It must have been apparent to 
the Legislature that even if the District 
Judge has power to sue to enforce the bond 
under s. 291 (as Ithink he had notwith- 
standing the argument of the appellants’ 
Counsel to the contrary), it was in tke 
highest degree improbable that he would 
ever exercise such power, and thereby 
incur therisk of having to pay costs. It 
must have been apparent to the Legislature 
that the normal, if not universal, method of 
enforcing the bond would be vurder s. 292, 
and it would be in accordance with the 
principles underlying tke Limitation Act 
io provide that time should run egainst the 
persons suing on the bend fiom the mo- 
ment at which they first acquircda right 
to sue. It was argued by Mr, Behadurji 
forthe defendants that to attribute that 
meaning to s. 292 might involve hardship 
upon a surety, because an adult beneficiary 


\ 


1936 


might delay for many years obtaining an 
assignment. But the answer to that is that 
the--District Judge isnot bound to assign 
the bond, and if he was satisfied that the 
persons interested in the estate had been 
guilty of unreasonable delay in applying 
for an assignment, he could refuse to sanc- 
tion it. For the above reasons I am of 
opinion that the plaintiffs’ right to sue is not 
barred by limitation, and that this appeal 
must be allowed with costs, and the suit 
remitted to the lower Court to be dealt with 
on the merits. , Respondents to pay costs of 
the preliminary issue as to limitation in the 
lower Court, and of the appeal. 
Rangnekar, J.—This appeal is taken 
from a judgment of Blackwell, J., dated 
July 4, 1935, dismissing the action. ‘The 
question raised by the appeal is of con- 
siderable importance and relates to the 
exact nature and scope of an administra- 
tion bond taken by the High Court in ils 
Testamentary and Intestate Jurisdiction 
before the grant of letters of administra- 
tion to a person, and the period of limita- 
tion within which an action to enforce the 
bend has to be brought. The facts shortly 
Stated are as follows: One Chunilal 
Motilal died intestate on or about October 21, 
1920, leaving him surviving two sons, the 
plaintiffs as his only heirs and next-of-kin 
and leaving considerable movable propeity. 
The plaintiffs were minors at the date of the 
death of their father. Plaintiff No. 1 
attained majority or on about June 10, 1931, 
T Daun No. 2 on or about September 7, 


On or about July 22, 1921, the plaintiffs’ 
uncle Nathalal applied to this Court for 
letters of administration to the estate of the 
deceased for the use and benetit of the 
plaintifis limited until either of them 
attained majority. In the schedule to the 
petition the properties left by the deceased 
were shown as being of the net value of 
Rs. 87,240-13-3 and consisted of shares in 
Joint stock companies, moneys due under a 
life policy, cash and deposits in hanks, and 
a share in a firm’ known as Mahasukh 
Chandulal & Co., and subsequently in the 
firm of Mahasukh Tyebally & Co. who were 
the successors and assigns of Mahasukh 
Qhandulal & Co., in which the deceased was 
a partner. On the said petition it was 
directed that letters of administration 
should issue to Nathalal upon sureties being 
justified forthe whole of the estate and an 
administration bond being filed, duly signed 
by such sureties‘and Nathalal. On Novem- 
per 24, 1921, Nathalal and the defendants 
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as sureties executed an administration bond 
for payment of the penal sum of Rs. 1,76,682 
in favour of Mr. P. B. Malabari, the then 
Testamentary Registrar of the Honourable 
Court, and Mr. William J. Howard, the 
then Acting Assistant Prothonotary, their 
executors, administrators and assigns, 
subject to the conditions therein mentioned, 
and on December 19, 1921, letters of ad- 
ministration to the estate of the deceased 
were issued to Nathalal. The letters of 
administration show that they were granted 
to Nathalal on behalf of the plaintiffs, the 
minor sons of the deceased for their use and 
benefit and limited until either of them 
should attain majority, Nathalal having 
undertaken to administer the estate and to 
make a full and true inventory of the 
property and credits and exhibit the same 
in this Court within six months frem the 
date of the issue, or within such further 
time as may be extended by the Court, and 
also to render to this Court a true account 
thereof within one year from the same date, 
or within such further time as may be 
extended in that respect by the Court. By 
the administration bond Nathalal and the 
defendants and their heirs, executors and 
administrators bound themselves jointly 
and severally to pay to the obligees the 
penal sum of Rs. 1,76,682 upon the condi- 
tions therein stated, and the obligation of 
the bond was to be void upon the conditions 
being fulfilled. The conditions of the bond 
were as follows:— 


(1) That Nathalal should make or cause 


to be made a true and perfect inventory of 


all and singular the property and credits of 
the deceased which had or which might 
come to the hands, possession or knowledge 
of Nathalal or of anyone for him and exhibit 


01 cause to be exhibited such inventory unto 


this Honourable Court at or before Novem- 
ber 24, 1922. (2) That Nathalal should 
well and truly administer according to law 
all the property and credits of the deceased. 
(3) That Nathalal should make or cause to 
be made a true and just account of his ad- 
ministration ator before November 24, 19292, 
(4) That Nathalal should deliver and pay 
up to such person or persons as should be 
lawfully entitled thereto all the rest and 
residue of the property and credits of the 
deceased which should be found remaining 
upon the account such account being ex- 
amined and allowed by this Honoazrable 
Court. 

Nathalal died in 1929, At the hearing 
of the suit it was agreed that the date of 
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his death - should be taken to be December 
31,1929. The plaintiffs alleged that Natha- 
lal failed to file an` account or inventory 
and to administer the estate and distribute 
the residue cf the estate among the plain- 
tiffs as required by law and in accordance 
with the conditions of the bond. After 
Nathalal’s death the firm of Mahasukh Tyeb- 
aly and Company were adjudged insol- 
vents on or about June 9, 1930, and inthe 
schedule filed by them in insolvency a sum 
of Rs. 8,087-1-0 was shown as being due 
to Nathalal. As a result cf the scheme of 
composition in the insolvency proceedings, 
asum equalto five annas inthe rupee of 
the amount ofthe claim of each creditor 
was distributed among them. The tiustee 
appointed under the scheme applied to the 
Court in its insolvency jurisdiction for 
directions regarding payment of dividend 
in respect of the sum of Rs. 58,087-1-0 
by a notice of motion, dated January 13, 
1932. Plaintiff No. 1 was served with the 
notice and made an affidavit in which he 
stated that without prejudice io the. plain- 
tiffs’ claim against the defendants, plain- 
tiff No.. 1 was willing to receive the amount 
of ithe dividend. On January 19, 1932, an 
order was made directing the trustee to 
pay Rs. 9,076-4-0 to plaintiff No. 1 and a 
similar sum tothe Accountant-General for 
the. benefit of plaintiff No. 2. The plaintiffs 
had thus received Rs. 18,142-8-0, and the 
balance of about Rs. 40,0.0 is lost to the 
plaintiffs who alone are entitled to the 
estate of the deceased. 
-On May 10, 1934, the plaintiffs applied 
to this Courtin its Testamentary and In- 
testate Jurisdiction for the bond being 
assigned to them. A chamber summons was 
served on the defendants, and their attor- 
neys wrote to the plaintiffs to the effect that 
the claim of the plaintiffs. under the ad- 
ministration bond was barred by the law 
of limitation. The defendants did not 
appear at the hearing of the chamber sum- 
"mons. An order was made on May 10, 1934, 
and the summons was made absloute. The 
order directed that on the assignment the 
plaintifis or their heirs, executors or admi- 
nietrators shculd be entitled to sue on the 
administraticn bond in their name or names 
as if the same had been originally given to 
them and should be entitled to recover thereon 
as trustees or trustee for all persons interested 
in-the full amount recoverable in respect of 
any breach of the administration bond. Acs 
cordingly a deed of assignment was execut- 
ed by Mr. Malabari and Mr. Patel, the 
Prothonotary of this Court, on June 1, 1934, 
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The deed of assignment recited the facts 
and the order made onthe chamber sum- 
mons to which I have referred. It then 
stated that “in consideration of the premises 
the assignors hereby assign unto the assig- 
nees jointly as well as severally and their 
and each of their heirs, executors and 
admitistrators” the said bond and the sum 
secured thereby. Upon this deed of assign- 
ment the plaintiffs brought tke suit which 
has given rise'to the present appeal. 

The defendanls put ina written slatement 
raising various contentions, one of which 
was that thesuit was barred by the law of 
limitation. The suit came on for hearing 
on July 1, 1935, and after the issues were 
raised the defendants’ Counsel asked the 
Court to try the issue as to limitation as a 
preliminary issue. He submitted that on 
the allegation in the plaint the suit was 
barred. Counsel for the plaintiffs submit- 
ted thatthe whole suit might be tried first. 


The learned Judge made the following 


order ; . 

“P, C.—I will deal with limitation on the as- 
sumption, forthat purpose, that the allegations in 
the plaint are accurate." 


Upon that certain necessary documents 
were tendered by Counsel for the plaintiffs 
and in the result the learned Judge dis- 
missed the action holding that ihe claim 
was barred under Art. 68, Limitation Act. 
The first question which arises is, under 
what provision of the law was the bond 
taken and assigned tothe plaintiffs? By 
cl. 45 of the Letters Patent establishing the 
Supreme Court, administrators were to 
give security by bond for duly administer- 
ing the effects of the deceased, and the con- 
ditions of the bond are set out in the 
clause and they are the same as those in 
this case. Olause 46 provided that in case 
it should be necessary to put the bond in 
suit for the benefit of any person or persons 
who should appear to the Supreme Court to 
be interested therein, such person or per- 
sons from time to time paying all such costs 
as should arise from the said suit or any 
part thereof. Such person or persons should 
by order of the Court, be allowed to sue 
the same inthe name of the obligee, and 
the bond was not to be sued in any other 
manner, and the Supreme Cout was autho- 
rized and empowered to order the bond to 
be put in suit in the name of the Registrar 
or Chief Clerk, or his executors or admi- 
nistrators. By the Lette:s Patent of 1862, 
all the powers of the Supreme Court were 
transferred to tke newly constituted 
High Oourt, hut these, provisions of law 
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were leit unaffected, as also by the Amend- 
ed Letters Patent of 1865, which is the 
Charter which now regulates the jurisdic- 
tion of this Court. However, by cl. 4! of 
the Letters Patent of 1885 all the provi- 
sions of that Charter were made subject to 
the legislative authority in British India 
and the Indian legislature were given power 
to amend or alter any of the provisions of 
the said Letters Patent. 

It will be seen from these clauses that the 
bond was to be takenin the name of the 
Registrar or the Chief Clerk, and that the 
only way in which it could be enforced or 
“put in suit” was tosue in the name of the 
Registrar or the Chief Clerk. The Regis- 
trar was the nominal plaintiff. The suit, 
however, was to be conducted by the per- 
son beneficially interested at his expense, 
and he was to indemnify the Registrar or 
the Chief Clerk for his costs Now in the 
Same year in which the Amended Letters 
Patent were issued, 2. e., in 1865, the Indian 
Legislature enacted the Succession Act X 
of 1855, s. 256 of which provided for the 
taking, of the administration bond and 
underts. 257 provision was made for the first 
time for the assignment of such bond to 
the person or persons interesled who could 
sus on it in his or their own name or names 
instead of the officers of the Court suing on 
such bond. That Act did not apply to the 
Hindus, but in 1881 the Probate and Admi- 
nistration Act V of 1881 was passed, which 
applied to Hindus, andss.78 and 79 of 
which were in terms similar to ss. 256 and 
237, Succession Act of 1865. In 1925 both 
the above Acts were repealed but the pro- 
visions of those Acts were re-enacted in one 
consclidated Act, which applied to all and 
which is the present Succession Act XXXIX 
of 1925. Accordingly, the provisions of 
ss. 2355 and 257, Succession Act of 1865, 
and ss. 78 and 79, Probate and Administra- 
tion Act of 188], were re-enacted in ss. 291 
and 292 ofthe Actof 1925. Now the par- 
ties inthis case being Hindus and the 
letters of administration having been grant- 
ed in 1921, the administration bond was 
executed under the provisions of ss. 78 and 
79, Probate and Administration Act, which 
was then in force; but as the Court below 
‘ and Counsel have referred to the sections 
of the Succession Act of 1925 throughout, 
I shall in the course of the judgment refer 
to them. Section 29} provides : 

. “(1) Every person to whom any grant of letters of 
administration,... .. is committed shall give a bond 
to the District Judge with one or more surety or 
sureties, engaging forthe due collection getting in, 
and administering the estate of the deceased, which 
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bond shall be in such form ag.the Judge may, by 
general or special order, direct.........” ‘ 

Section 292 drovides : i 

“The Court may, on application made by- peti- 
tion andon being satisfied that the engagement cf 
any such bond has not been kept, and upor such 
terms as to security, or providing that the money 
received be paid into Court, or otherwisa, as thè 
Court may think fit, assign the same to some person, 
his executorsor administrators, who shall there- 
upon be entitled to sue on the said bond in his or 
their own name or names as ifthe same had been 
originally given to him or them instead of to the 
Judge of the Court, and shail beentitled to recover 
thereon as trusteesfor all persons interested ‘the 
full amount recoverable in respect of any . breach 
thereof.” 

Under s. 291 the bond isto be taken in 
the name of the District Judge. The term 
“District Judge” is defined in s.2 ot the 
Act as the Judge of a principal Civil Court 
of original jurisdiction and the term “Dis- 
trict Judge” has been construed by a long 
chain of decisions of the High Courts in 
this country to include a High Court Judge 
within the presidency towns. Now, the bond 
in this case isin the name of two officers, 
namely, the Registrar of the Court in its 
testamentary and intestate jurisdiction, who 
also wag the Prothonotary at that time and 
the Assistant Prothonotary. So that it does 
not appear to beeither under the Charter 
or under the Succession Act. Assuming, 
however, that the bond was issued under the 
Charter, the difficulty would arise that the 
suit is notinthe name of the Registrar 
asthe Charter requires, and further the 
Charter does not provide for assigning the 
bond to anyone. Mr. Taraporewala con 
tends that the bond was properly taken 
under the Succession Act, and in accordance 
with the practice of the Court in the name 
of two ofthe senior officers of the Court. 
Mr. Bahadurji contests this position and 
says that the bond was taken under the 
Charter. 


Now it is clear that the Succession Act 
by ss. 291 and 292 does not take away 
the power of this Court to take the bond 
in the name of the Registrar. Reading 
both the statutes together, it seems to me 
that the Succession Act simply gives an 
additional power to the High Court to 
take the bond in the name of the Judge 
and the power to assign it to any person 
Accordingly the Calcutta High Court by 
r. 749 directed that the letters of admi- 
nistration should be granted to a person. 
such person having fifst executed the 
usual bond to the Registrar with two or 
more sureties in such sums as_ shall 
be deemed adequate to the value of 
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the estate affected. In spité of the rule, 
however, in Calcutta the bond is being 
taken in the name of the Chief Justice as 
being more in accordance with the statu- 
tory provision contained in the Succession 
Act, the Chief Justice being considered 
the representative of ihe High Court 
which, so far as its original jurisdiction 
18 concerned, is the District Court referred 
to in the section, and it was held in Deben- 
dra Nath Dutt v. Administrator-General of 
Bengal (1), that the practice was not ir- 
regular. In that case it was argued as here 
thatthe bond ought not to have been 
taken in the name of the Chief Justice. 
Dealing with that contention, Maclean, ©. J., 
obseived as follows (p. 738*) : 

“It is said in the first instance that the bond 
ought not to have been taken in the name cf the 
Chief Justice. It is questionable whether it is 
open to the sureties, seeing that they themselves 
have executed this bond, upon the faith of which 
letters of administration issued to Cowie, to raise 
this point. There is nothing substantial in it. Under 
s. 256, Succession Act, the bond is to be given to the 
Judge of the District Court, and in the case of appli- 
cations on the Original Side of this Court, that must 
mean toa Judge of the High Court. Formerly it 
was the practice to take the bond in the name of 
the Registrar, but the’ matter was inquired into 
by Sir Richard Couch when Chief Justice, and 
it was decided that, having regard to the language 
of s. 256, the bond should be givento a Judge 
of the Court instead of to the Registrar. and ever 
since the practice has been to take it in the 


mame of the Chief Justice. Thi : 
continued for 30 or 40 years,” is practice hag 


In Madras the practice, as I understand, 
has always been to take the bond in the 
name ofthe Registrar. In our own Court, 
as the records extant show, since 1867 
the practice has been totake the bond in 
the name of the Registrar, but since 1901 
the practice was altered and it was direct- 
ed that it should be taken in the name of 
tke Prothonotary and the Assistant Pro- 
thonotary. It was felt ihat difficulties 
might arise if the Prothonotary was on 
leave and was not available and hence it 
was directed that the bond ought to be 
taken in the name of the Prothonotary and 
the Assistant Prothonotary. The question now 
is, whether the High Court could delegate 
its power to its ministerial officers. There can 
be no doubt that this power exists. {Clause 8 
of the Charter governing the High Court pro- 
vides for the appointment of Ministerial 
Officer “for administration of justice and 
due execution of all the powers granted 
and committed to the High Court by the 
Letters Patent.” The Government of India 
ea As ae same powers 

er power to make j 

PdO Tn rules relating 
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to the practice of the Court. As far as 
possible, the Civil Procedure Code is to 


be applied on the Testamentary Side, and 
s. 129 of the Code gives power to the 
High Court to make rules to regulate this 
practice. The present r. 630 (O. S. Rules 
and Forms, 1936), which corresponds tothe 
old r. 593, provides : 

“In all cases of letters of administration save 
and except under s, 241, Succession Act, 1925, 
unless the deceased is a Hindu, Muhammadan, 
Buddhist, Sikh or Jain, and in cases of succession 
certificates which in the opinion of the Protho- 
nctary and the Senior Master fall under sub-ss. 3 
and 4, s. 373 two common sureties are required 
to the administration bond (form No. 103) and 
to the succassion certificate bond (Form No. 105), 
and the bond in each case is to be given in 
double the amount of the property for which the 
grant is to be made, Such bond in all cases 
shall be prepared in the Registry. (Form 
No, 103 or 105).” 


Form No. 103 shows that the bond is 
to be taken in the name of the Protho- 
notary and the Assistant Prothonotary. 
The position, therefore, is clear; but it 
may be desirable that in order to leave 
no doubt on the point a rule may be 
framed to put the practice on a firm 
footing. Under the present practice the 
bond is taken under the Indian Succes- 
sion Act in the name of its ministerial 
officers, and thereis nothing wrong about 
it, In my cpinion, apart from that, as 
pointed out by Maclean, ©. J., it hardly 
would lie in the mouth of the surety who 
has executed the bond to1aise any objec- 
tion as to its regularity. Having regard 
to the conclusion to which I have come 
on the main question of Jimitation, it 
makes not the slightest difference whether 
the bond is treated as being taken under 
the Charter or underthe Act. The ques- 
tion has been raised as to whether the suit 
is to be brought inthe name ofthe Dis- 
trict Judge. Technically, of: course, the 
District Judge can use, but in practice he 
never does; for one thing, the District 
Judge can rarely know whether the cen- 
ditions of the bonds are kept or not, and 
I donot think it was ever intended that 
the District Judge was himself, or the 
Court Officers in whose name the bond was 
taken were themselves, to take action to 
enforce the bond. The whole scheme, whe- 
ther under the Charter or the Indian Succes- 
sion Act, is that the bond is taken in the 
interests of the persons beneficially entitled 
to the estate, and somebody has to move 
the Gourt to take action in the matter. 
The only intention of the legislature is to 
safeguard the interests of the persons 
entitled to the estate, Itis obvious that 


“1936 


serious difficulties would arise if jt were 
held otherwise. Mr. Taraporewalla argues 
that the bond being given to the District 
Judge in his official capacity, if he sues, 
the suit will have to be brought in the 
name of the Secretary of State, and in 
that case, limitation would be sixty years 
under Art. 149. There is considerable 
force in the argument, but I do not think 
lt necessary to pursus the point, as here 
the suit is on an assignment. 

Having cleared the ground of some of 
the points discussed at the Bar, I now turn 
to the Main question of limitation. The 
question is, when is the bond to be assigned, 
for upon that the question as to what 
article of the Indian Limitation Act can 
apply depends. Now, itis clear that until 
there is a breach of the condition of the 
bond the right of the creditor (I will use 
that expression for brevity’s sake) cannot 
come into existence. When then can it 
be said that breach has occurred in such 
a case? Now, it is clear that there are at 
least four conditions laid down in the 
bond, and they correspond to the duties 
which the person to whom letters of ad- 
ministration are granted has to perform. An 
administrator under the administration 
bond has to do the following acts: 

(1) To file an inventory showing assets 
and liabilites ; (2) to file an account show- 
lng the assets which have come into his 
hands, and the manner in which they have 
ben disbursed; (3) to administer the 
estate properly : and (4) to pay the residue 
to the person entitled. 

These duties generally correspond to the 
duties laid upon an administrator in 
Chap. VII, Sucvession Act of 1925, and it 
is clear that until they are carried out the 
administration is not atan end. Now, a 
breach of any one of the conditions may 
justify the enforcement of the obligation 
under the bond. In practice, however, the 
first two conditions are rarely regarded or 
fulfilled. The condition to administer the 
estate and pay the residue to the person 
entitled to it, that is to the beneficiary, is, in 
my opinion, a vital condition. An adminis- 
trator may delay the filing of an inventory 
or account, butif he pays to the benefici- 
ary all that he is liable to pay, then there 
can be no question of enforcing the bond. 
Taerefore, in my opinion, a breach of the 
condition of the bond generally takes place 
when the administrator converts the estate 
to his own use or misappropriates the same, 
or in other words when the estate is lost to 
the beneficiary ; it is then that the condi- 


letter 


MANUBHAL OHUNILAL V. GENE. Ay FIRE & L. ASS. COR., LD. (BOM.) 679 


tion of the bond is broken in its. entirety, 
and until such a breach occurs, the obliga- 
tion under the bond is not incurred. This 
seems tome to be the effect of the condi- 
tions and the principle on which the whole 
of administration is based. See 
Archbishop of Canterbury v. Robertson (4). 
Then, again, it is clear that when a bond 
contains successive covenants, each breach 
gives aseparate cause of action; but the 
date of the last breach is the starting 
point of limitation in a suiton the bond,. 
when the bound is conditioned on the per- 
formance of several acts and the obligation 
to pay is enforceable till the last and the 
most important of the conditions is not 
fulfilled. < 

A continuing breach would apply only 
to contracts obliging one of the parties to 
adopt some given course of action during 
the continuance of the contractual rela- 
tions. If this is correct, the death of the 
administrator would make no difference. 
In law the estate of an administrator would 
be liable to make good the loss, and if it 
does, then itis difficult to see how it can 
be said that the loss has occurred or the 
condition of the bond is broken so as to 
start limitation against the persons entitled 
to the estate. In Hamadanee v. Ma Shwe Gon 
(5) if seems to have been held that time 
runs against a surety when the Court as- 
certains and deciares the amount to be ac- 
counted for and not even from the date of 
the alleged misappropriation. 

Now in this case the loss occurred on 
January 19, 1932, when it was realized by 
plaintiff No. 1 that the sum of Rs. 40,000 
was lost to the estate. That being so, the 
suit filed on January 6, 1934, would be in 
time evenif Art. 68 applied to the facts 
of the case. Mr. Bahaduriji argues that it 
was admitted for the purpose ofthe pre- 
liminary question that the cause of action 
to sue on the bond arose on December 31, 
1929, when the administrator died. I can 
find no warrant on the record to justify this 
statement. Assuming, however, that the 
cause of action arose on the death of the 
administrator on December 31, 1929, still 
as plaintiff No. 1 was then a minor, and 
attained majority on June 10, 1931, the suit 
will be saved by reason of the provisions of 
s. 6, Limitation Act, and as there was no 
person in existence who could give a valid 
discharge to the administrator. 


(4) (1832) 1 Or. & M 181;°8 Tyr, 419; 3 LJ Ez 

1. 

(5)4 R 358; 98 Ind. Cas, 459; A I R 1927 Rang, 
28. ae 
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The fallacy in the argument on behalf 
of the respondents which seems to have 
been accepted by the learned Judge, is, that 
it is the District Judge or the officers who 
could sue upon the bond. In my opinion, 
to take that view is to frustrate the in- 
tention of the legislature and to ignore the 
scheme of the Act. The underlying princi- 
ple is that the person beneficially entitled 
to the estate has aright to an assignment 
independent of the right of the person or 
persons in whose name the bond is taken. 
Section .292 is not obligatory, and the Court 
may refuse to assign the bond and would 
do so if ihe applicant has been guilty of 
unreasonable and long delay, and I see no 
practical difficulty in taking this view of the 
provisions under the Act. But in my view 
a suit on a bond given by an administrator 
under s. 291, Succession Act, is not govern- 
éd by Art. 68, Limitation Act. The word 
“bond” is defined in the Limitation Act as 
including 
` “any instrument whereby a person obliges himself 
to pay money to another, on condition that the obliga- 


tion shall be void if a specified act is performed, or 
is not performed, as the case may be.” 


When the condition is broken, a cause 
of action tosue upon the bond accrues to 
the obligee forthwith. If the bond ia as- 
signed, the assignee has aright to enforce 
the bond upon a breach of the condition. 
Is that position possible in the case of an 
administration bond? Is it open to the 
beneficiary to proceed against the administ- 
rator or sureties straightaway? Both under 
the Charter and under the Succession Act 
the beneficiary has to do something before 
he has a right of suit. He has to apply to 
the Court for assignment. The Court may 
or may not assign. Before the. Court assigns, 
the Court making an order has to see that 
(1) the application is bona fide ; (2) a prima 
facie case is made out; and (3) the appli- 
cant is a proper person : See In the Goods 
of Young (6). In our Courts the practice is 
to take out a chamber summons on which 
the Court orders the officers of the Court to 
execute a deed of assignmentin favour of 
the applicant upon being satisfied that the 
engagements of the bond were not kept. 
The officers then execute a deed of assign- 
ment in which the main facts relating to 
the passing of the bond are set out and 
the order made by the Judge is recited. Is 
this then acase of a bond to which Art. 68 
would apply ? I find considerable difficulty 
in holding it is. Thg section, in my opinion, 
gives a statutory right tothe assignee to 
wh T 1 P & D186; 35L J P128; 14 LT 634; 14 
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sue as if the bond had been originally given 
to him and makes him a trustee of the 
moneys due under the bond for the persons 
entitled to the estate. No person entitled 
to the estate can sue upon the bond except 
under the provisions of the section. The 
cause of action is not merely a breach of 
the condition but something more, namely, 
obtaining an order which may or may not 
be given after an enquiry as to whether the 
obligations of the bond are not kept, and 
the assignee is not entitled to the moneys 
recovered but has to hold them as a special 
trustee for somebody else. 

The right to sue arises under the section 
and by virlue of the section. It is difficult 
to see how to such asuit Art. 68 would 
apply. Mr. Bahaduryi relies on the case In 
Maung San U v. Maung Kyaw Mye (3) and 
Ahmed Moola Dawood v. Fatima Bee Bee, 
26 Ind Cas. 505 (7). With all respect to 
the learned Judges who decided these 
cases, I am unable to agree. In my opinion, 
there is no specific article in the Limita- 
tion Act which would apply to such a case, 
and that the only article which would ap- 
ply would be Art. 120; and limitation 
would ran from the date when the right to 
sue accrues, that is from the time the as- 
signment is made. Until then there is no 
right to sue on the assignment. This seems 
to be the view taken in Kanti Chandra 
Mukerji v. Ali-i-Nabi (8). The learned 
Judge took the view that s. 292 merely 
entitled the assigne to recover the full 
amount “recoverable under the bond,” and 
observed as follows :— 

“Accordingly, the section itself contemplates that 


at the time of the assignment, there is in law an 
amount recoverable in respect of the breach.” 

With all respect the words “recoverable 
under the bond” refer to and mean no- 
thing more than the main obligation of the 
administrator set out in the bond itself in 
these terms : 

“ .., shall administer.... all the rest and residue 
of the said property and credits which shall be found 
remaining upon the said administrators account, 
the same being first examined and allowed by the 
High Court of Judicature at Bombay, etc. ...” 


that is the amount or residue not account- 
ed for by the administrator and not paid to 
the persons entitled to the estate. I agree, 
therefore, that the appeal must be allowed 
with costs and the case remanded to the 
trial Court for trial on merits. 

N. Appeal allowed. 

(7) £6 Ind. Cas. 505; A I R 1914 L B 281; 8LBR 
99; 8 Bur. L T 59. 

(8) 33 A 414; 9 Ind, Cas, 935; 1 A L J 199, 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 522 of 1934 
August 22, 1936 
ALLSOP, J. 
Maulvi ABDUL RAB—PLaIntire— 
APPELLANT 


versus 
Hakim MOHAMMAD HASAN KHAN 


~—DEPENDANT—RESPONDENT 

‘Charitable and Religious Trusts Act (XIV of 1920), 
s. 7~ Scope of — Dispute between two brothers who 
were mutawallis of wakf —District Judge appointing 
third person for collection af profits and management 
—One brother refusing to execute power-of-attorney 
in favour of agent — Court itself doing it—Action, 
validity—Agent, if can be sued without notice under 
3. £0, Civil Procedure Code (Act V of 1908). 4 

It isnot intended bys, 7, Charitable and Religious 
Trusts Act, that a District -Judge should have any 
power to compel a trustee to follow his advice given 
under this.section or to carry out any direction so 
given. The trustee is entitled to seek advice for his 
own protection and if he follows that advice, he is 
protected, but if he does not choose to follow ib, he 
cannot be compelled to du so, although his failure to 
follow it would be at his own risk. 

“Ona dispute between two brothers who were muta- 
wallis cf certain wakf, as regards profits, the District 
Judge appointed a third person to manage the pro- 
perty, He directed the brothers to execute the power- 
of-attorney infavour ofthe third person, for the 


purpose of collection. On refusal of one of them, 


the District Judge himself executed the power of- 
attorney. Muhammad Abdul Wahid Khan v. Radha 
Kishun (1), relied on. 

Held, that the action of the District Judge was 
Without jurisdiction and the person had no right to 
collect the profits at all,and if he collected them, he 
was liable to be called to account by the person who 
was entitled. i 

Held, also, that the District Judge was acting merely 
on behalf of the brother and the person appointed by 
the Court wasin the same position as he would have 
been if the brother had executed the power-of-attorney 
himself, - 

Held, further, that the agent was liable to be sued 
for profits withvut the issue of any notice under s, 80, 
Oivil Procedure Code, . 


S. C. A. from a decision of the Sub-Judge, 
Pilibhit, dated December 22, 1934. 


Mr. S. N. Verma, for the Appellant. 
Mr. G. 9. Pathak, for the Respondent. 


; Judgment.—This is a second appeal 
against a decree of the Subordinate Judge 
of Pilibhit. Before discussing the ques- 
tion of law involved itis necessary to set 
forth some facts. In the year 1905 Haji 
Ala Bekhsh, the grandfather of the plaint- 
iff, made a wakf of certain landed property. 
He constituted himself mutawalli for his 
lifetime and directed that his grandsons, 
the plaintiff and the plaintiff's brother 
should succeed him as mutawallis. After 
Haji Ala Bakhsh died a dispute arose between: 
the plaintiff and his brother about the pro- 
fits from the property. One of them had 
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been collecting the rents and paying out 
the amounts which were charged upon the 
property under the wakf. He put in ac- 


' counts in the Court of the District Judge 


of Pillibhit under the provisions of the 
Mussalman Wakf Act (XL of 1923). The 
other mutawallz objected to the account. It 
does not appear that the District Judge 
of Pillibhit had any jurisdiction to decide 
this dispute, but he sent for the parties 
and discussed the matter with them and 
eventually arranged with their consent that 
the defendant-respondent, Hakim Muham- 
mad Hasan Khan, should take charge of 
the property, manage it, collect renis and 
after making certain deductions divide the 
profits between the two brothers. The 
District Judge passed an order to the effect 
that a power-of-attorney should be drawn 
up and executed in the terms of the agree- 
ment which he set forth in his order. 

“The plaintiff-appellant, Maulvi Abdul 
Rab, on seeing the draft of the power-of- 
attorney, refused to execute it. The Dis- 
trict Judge then passed an order that he 
would execute it himself on behalf of Maulvi 
Abdul Rab and he did so. After that the 
respondent took charge of the property and 
collected the rents and profits. This second 
appeal arises out of a suit which was in- 
stituted by Abdul Rab in order to obtain 
his share of the profits from the defend- 
ant-respondent. One of the pleas taken 
by the defendant-respondent was that no 
suit should be instituted against him unless 
notice had been given to him unders. 80, 
Civil Procedure Code. He said that he was 
a public officer within the meaning of s. 2, 
sub-s. (17), cl. (d), Civil Procedure Code, 
because he had been especially authorised 
by the District Judge to perform the duties 
of managing the property and making col- 
lections. This defence was repelled by 
the learned Munsif, but the learned Sub- 
ordinate Judge has accepted it and has 
dismissed the suit upon the ground that 
notice had not been issued. He has also 
remarked thatthe defendant could not be 
sued in his capacity asa Receiver without 
the sanction of the Conrt which appointed 
him. The argument in this Court is that ` 
the defendant-respondent was not appoint- 
ed a Receiver by the Court and that: he 
was not a public officer within the meaning 
of s. 2, sub-s. (17), Civil Procedure Code. 
It is not clear from the proceedings of the 
District Judge on what ground he based his 
authority to execute this power-of-attorney 
on behalf of the plaintiff. He certainly 
had no authority under the provisions of - 
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the Mussalman Wakf Act. Itis suggested 
on behalf of the respondent that it must 
be supposed that he was acting under the 
provisions of s. 7, Charitable and Religious 
Trusts Act (XIV of 1920) and those of 
O. XXI, r. 34, Civil Procedure Code. 

It is suggested that the two mutawallis 
must be supposed to have asked for the 
advice cr direction of the District Judge 
about the management of the property and 
that the order passed by the District Judge 
was a direction to them to execute a power- 
of-attorney in certain terms. It is further 
suggested ihat the District Judge was entitl- 
edtoenforce that direction and that he did 
so by executing the power-of-attorney on be- 
half of the plaintiff. I do not think that it was 
intended that a District Judge should have 
any power to compel a trustee to follow his 
advice given under this section or to carry 
out any direction so given. The trustee is 
entitled to seek advice for his own protec- 
tion and if he follows that advice, he is 
protected, but if ke does not choose to fol- 
low it, he cannot be cor.pelled to do so, 
although his failure to follow it would be 
at his own risk. This seems also to have 
been the view taken in Muhammad Abdul 
Wahid Khan v. Radha Kishun (1). In this 
view the action of the District Judge was 
Without jurisdiction and the defendant- 
respondent had no right to collect the 
profils at all, and if he collected them, he 
was liable to be called to account by the 
person who was entitled. On the other 
hand, if it is conceded that the learned 
District Judge was acting properly in ac- 
cordance with the provisions of s. 7, Charit- 
able and Religious Trusts Act, and those 
of O. XXI, r. 34, Civil Procedure Code, 
then the District Judge was acting merely 
on behalf of the plaintiff and the defendant 
was in the same position as he would have 
been if the plaintiff had executed the power- 
of-attorney himself. 

In other words, the defendant-respondent 
was not an oficer of the Court but merely 
the agent of the plaintiff. In that view 
of the matter he was also liable to be sued 
without the issue of any notice to him. In 
my mind it is perfectly clear from the pro- 
ceedings and orders of the learned Dis- 
trict Judge that he had no intention what- 
soever of appointing the defendant-respond- 
ent to collect: the rents on behalf of the 
Court. He was not appointing the defend- 
ant-respondent as a Receiver or as an agent 
or officer ofthe Cott. He was appointing 


(1) A IR 1929 All. 581; 121 Ind. Cas. 267; 51 A 957; 
(1929) A L J 911; Ind, Rul, (1930) All. 139. 


RADHA NATA MAITY V. KRISHNA CHANDRA (CAL.) 


165 10 


him rightly or wrongly as the agent of the 
plaintiff. I disagree with the learned Dis- 
trict Judge that there was any necessity to ` 
issue notice to the defendant-respondent 
before instituling a suit against him. IL 
therefore, set aside the decree of the lower 
Appellate Court. That Court has not gone 
into any other of the questions involved but 
has decided the appeal upon a preliminary 
point. The case will therefore go back tothe 
learned Judge of the lower Appellate Court 
who will decide it upon its merits. There 
will be a refund of the court-fee according 
to the rules. The costs in this appeal will 
abide the result. 
D. Decree set aside. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 29 of 1935 
January 7, 1936 
D. N. MITTER AND PATTEBSON, JJ. 
RADHA NATH MAITY—Cuatmant No. 2— 
APPELLANT 
VveTSUS 


KRISHNA CHANDRA MUKHERJEE | 
—(Crparmant No. l AND OTHERS—~RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), s. 178— 
Occupancy raiyat—Acquisition of land—Raiyat 
agreeing to abandon claim to compensation—Enforce- 
ability of—Tenancy from month to month—Clause 
that tenant is not to claim compensation on ACULI- 
tion—Tenant making improvement—Right to claim 
compensation for improvement—Landlord and tenant 
—Admission—Presumption of truth. _ 

Even in the case of an occupancy raiyat the clause 
with regard to the tenant abandoning any claim to 
compensation money has been held to be effective and 
not to be hit inany way by the provisions of s. 178, 
Bengal Tenancy Act. Asutosh Chandra v. Haripada 
Ganguli (3), referred to. | 

A clause that a tenant isnot to receive any com~ 
pensation in case the’ acquisition is made by Gov- 
ernment or a Municipality isnot inconsistent with 
the nature of the tenancy, namely the tenancy being 
one from month to month. The clause regarding the 
non-taking of compensation cannot be said to be a 
clause which is collateral to the ordinary incidents 
of the holding. The realtest is ag to whether this 
isa clause which has really the effect of affecting 
the tenancy so long as it exists. But subject to the 
clause not disentitling atenant to claim any com- 
pensation which might be given on the acquisition 
of the land, the clause doesnot preclude the tenant 
from claiming such part of the compensution as has 
been the result of the improvements on the land made 
by the tenant; in other words, such part of the compen- 
sation as has been the result of improvements which 
has enhanced the market value of the land. Bradbury 
v. Grimble & Co. (4) and Sherwood v. Tucker (5), re- 
ferred to. [p. 688, col. 1.] 

What a man admits to be true must reasonably 
be presumed tobe so, Consequently an admission in 
a kabuliyat thata tenantis an occupancy tenant 
must be taken or at least presumed to be correct in 
the absence of evidence to the contrary. Chandra 
Kunwar v, Narpat Singh (1), followed. |p. 685, col. 2.] 
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C.A. from the original decree of the Presi- 
dent, Calentta Improvement Tribunal, dated 
January 31, 1935. 

Messrs. Pugh, H. D. Bose, Manmatha 
Nath Roy (Sr.), Satindra Nath Mukherjee, 
Radhika Charan Chatterjee, and Premran- 
jan Roy Choudury, for the Appellant. 

Messrs. Brojalal Chakravarti, Hiralal 
Chakrabarti, Atul Chandra Gupta and 
Ramchandra Mukherjee, for the Respond- 
ents. 

D. N. Mitter, J.—This is an appeal from 


a decision of the President of the Calcuita ` 


Improvement Tribunal, dated January 31, 
1935, and arises out of a dispute with re- 
gard to apportionment of the compensation 
money which has been awarded by reason 
of compulsory ecquisition under the Cal- 
cutta Improvement Act of 1911. It appears 
that the land in question, which consists of 
about six bighus in area, was required for 
the purposes of a certain improvement 
scheme, and the value of the land, which is 
premises No. 25 Lake Read, was assessed 
at (including the statutory allowance) 
Rs. 1,12,700,:and the value of the struc- 
tures and trees jn the premises in 
question with ihe statutory allowance was 
assessed at Rs. 1,769-12-10. At the tire of 
the declaration the tenant one Radhanath 
Maity who was claimant No. 2 before the 
Collector, was in possession. The whole of 
the sum of Rs. 1,12,700 was awarded to the 
landlord claimants who are the respondents 
before us and the sum of Rs. 1,7(9-12-10 
was given to Radhanath, the tenant. The 
tenant was dissatisied with the award of 
the Collector and there was a reference 
both as regards valuation and apportion- 
ment. We are not now concerned with 
the question of the amount of compensa- 
tion which has been awarded. The only 
dispute before us is with regard to the 
apportionment of the compensation award- 
ed. The tenant claimed that he was 
an cecupany raiyat on the land at the 
time ofthe acquisition ard that, therefore, 
on the principle accepted by tkis Court he 
is entitled to half the compensation which 
has been awarded in favour of the landlord 
claimants. This position was not accepted 
by the learned President of the Tribunal 
who has confirmed the award cf the Collector 
and has dismissed the reference made at 
the instance cf Radhanath Maity, the ap- 
pellant before us. Hence the present uppeal 
by claimant No. 2. 

In appeal before us Mr. Pugh who has 
appeared for claimant No. 2, has raised 
several contentions. He has contended in 
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the first place that the landin question was 
agricultural land in the year 1906 when the 
kabuliyat wes executed in favour of the 
landlord by the present claimant, and that 
before the actual execution of the kabuliyat, 
his case is, Radhanath or rather his pre- 
decessor-in-interest was for more than 12 
years in occupation of this land and hag 
acquired a right of occupancy tothe same. 
Alternatively, the contention is that in any 
event Radhanath was before the executicn 
of the lease in 1906 a non-occupancy raiyat 
on the land and that having regard tothe 
provisions of 5.178, Bengal Tenancy Act it 
was not permissible to the landlord to grant 
a lease or to take a kabuliyat by which the 
righis of Radhanath Maity under the 
Rengal Tenancy Act could be jecpardized. 
His contention in substance is that by this 
document of 1906, to which reference will be 
made hereafter, it was not open to the res- 
pondenits, the landlords, to defeat the 
rights of the appellant under the Bengal 
Tenancy Act and the document conse- 
quently being out of the way as Radhanath 
since the date of the lease in 1906 was in 
occupation of the land for more than 12 
years he had acquired a rightof occupancy 
in the land acquired and the apportionment 
of the compensation money should have 
been on that basis. The next argument is 
based on a clause in the kabuliyat of 1914 
which has been marked as Ex. B (see p. 63 
of the second part of the paper-book), 
namely thatin thecase of the acquisition 
of the land by the Government or Munici- 
pality, the tenant would not be entitled to 
get any compensation in respect, therefor. 
Itis argued that in accordance with the 
terms of this kKabuliyat the tenant precluded 
himself from getting any portion of the 
compensation money in cases of acquisition 
being made only bythe Government or by 
the Municipality, and as the acquisition was 
not made by the Government but by a Board 
of Trustees of the improvement of Calcutta, 
this clause does not prevent the tenant, now 
appellant, from making a claim with regard 
to the compensation money. The first two 
contentions have been negatived by the 
learned President ofthe Tribunal. With 
regard to the last contention, namely that 
the acquisition was not by the Government 
but by the Board of Trustees appointed 
wader the Calcutta Improvement Act of 
1911, it appears that no such ground was 
taken before the President of the Tribunal] 
nor is there any indication of such a ground 
in the memoranda of appeal before us. Mr. 
Pugh has, however, handed over to us the 
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written argument which was supplied to 
the President, by Mr. Shasmal, Counsel for 
his client, which will show that this point 
was indicated in those notes which were 
presented to the learned President and 
which he afterwards returned to Mr. Pugh’'s 
client. The fourth point taken is with 
reference to the compensation which Mr. 
Pugh’s client claims on account of the 
improvements which have been effected on 
the land since the taking of the kubuliyat 
by Radhanath Maity. The learned Presi- 
dent has noticed this point and has refused 
to give any compensation to the appellant 
on the ground that there is not even an iota 
of evidence ‘to guide the Court in the as- 
sessment of such improvement of the land 
and also onthe further ground that Radha- 
nath himself had given up all rights with 
regard to the compensation for the land by 
Ex. B. | | 
“In order to understand the contentions 
raised on behalf of the appellant it would 
we necessary to state afew salient facts 
rélating to the history of this land prior to 
1906. It appears that a kabuliyat was 
executed by one Uday who is the father-in- 
law of the appellant Radhanath in favour 
of the landlord on Magh 1, 1304, B.S., cor- 
responding to January 22, 1898. This lease 
was fora term of three years: see Hx. G 
printed at p.26o0fthe second part cf the 
paper-book. It will appear from an 
examination of this kabuliyat that it was in 
-respect of bastu land. The lessee states 
this: l 

` “I having applied to your Sarkar for being granted 
a settlement for the purpose of dwelling and residing 
as a temporary tenant-at-will, of one plot of about 6 
B.8 K. of land more or less, lying in holding No, 186, 
Division 6, Sub-Division Q, and within the boundaries 
given in schedule below out of the lakheraj lands 
ani jamas which you have in Mouza. Panditia, 
Moncharpur village, appertaining to Dihi Panchanna- 
gram, within  Pargana Khaspur, in District 
94-Parganas, Sub-District Alipore, under Thana 
Tallygunge, you granted my prayers and settled 
Rs. 51 (fifty-one rupees) as annual rent for the said 
6B.8 K,ofland and I givin writing this temporary 
kabuliyat for the term_of three years after accepting 
temporary patta to tha effect that I shall pay the 
amount of rent into your Sarkar.” 


“It is clear from this recital that this was a 
temporary lease which was given forthe 
purpose of residence. It appears that Uday 
died in Asar 1305 corresponding to some 
time in 1899 and he was survived by his son 
“Ganesh. On December 21, 1899, Ganesh 
executed a kabulzyat in favour of the pro- 
prietor Khento Kali Debe and others: see 
lex. H printed at p. 29 of the second part of 
the paper-book.. Here again the recitals 
show that a temporary’ lease was being 
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granted for the purpose of dwelling and 
residing as such. Ib appears from this 
document that there were certain trees on 
the land for there are some provisions with 
regard to the trees in this document. This 
kabultyat was taken for a term of five 
years and the effect of this kabuliyat 
expired on December 21, 1904, correspond- 
ing to Pous 7, 1311 B. S. It appears that in 
the meantime before the expiry of this 
lease Ganesh died in Chaitra 1306 leaving 
ason Ananta who was an infant at that 
time. It appears from the evidence that 
Radhanath Maity, the appellant in the 
present case, was looking after this infant 
son of Ganesh and the receipts show that 
the landlords granied receipts in respect of 
the tenancy which stood in the name of 
Ganesh and Radhanath was described as 
sarbarakar see Ex. D-8, D-11, which are 
printed at pp. 3 and 4 of the second part of 
the paper-book. Apparently, after the 
expiry of this lease on December 22, 1904, 
Radhanath continued to be in occupation of 
the land which he claimed to be in his 
own account and in his own right. The 
contention in this behalf is that he was 
really inducted on this Jand without execu- 
tion of any kabuliyat, and evidence to this 
effect has been led, and reliance has heen 
placed on some evidence which has been 
given on behalf of claimant No. 1 by 
witness No. 1: see p. 61 about p. 62, line 44 
and p. 63, top of the first part of the paper- 
book. At this time, itis stated, the Bengal 
Tenancy Act was in operation in this area 
for it appears that the area on which this 
land is situated came io be included within 
the Municipality in the year 1907. The first 
kabuliyat which was executed by Radhanath 
Maity the appellant in favour of the 
landlords Khento Kali Debe and others is 
dated April 18, 1906, corresponding to 
Baisakh 5, 1330, B.S.: see Ex. A, page 60 
of the second part of the paper-book. This 
was for aterm of five years. It will be 
necessary to consider the provisions of this 
document as some of the questicns which 
have been argued turn on the construction 
to be put on this kabuliyat. It appears 
from the recitals to which we will just now 
refer that this kabultyat was taken for the 
purpose of dwelling and residencs as 
Bharatia tenancy-at-will for a term of five 
years. There was a clause also to the effect 
that the tenant will not be competent to dig 
or sell earth, nor shall he be competent to 
allow anybody else to dig or sell earth. The 
clause is in the following term: 

“I shall not be competent to dig or sell earth, nor 
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shall I be competent to allow anybody else to dig or 
sell earth. I shall be competent to enjoy the 
fruits only of the trees, etc., that are in existence 


now. Ishall not be competent to cut down or sell 
them.” 


There was a clause that on the expiry of 
the term it will be open to the landlord to 
let out and to make fresh settlements. 
After the expiry of the term of this 
kabuliyat in 1911 it appears that Radhanath 
Maity continued to occupy this land and he 
executed a second kabuliyat in favour of 
Benoy Kumar Mukherjee on June 30, 1914, 
corresponding tə Asar 16, 132], B., S. 
This lease has been marked as Ex. B, see 
-p. 63 of the second part of the paper-book. 
The kabuliyat also recites that this was 
a temporary Bharatia tenancy-at-will in 
respect of 6 bighas 8 coitas of renl-paying 
land. It contains further an important 
clause about which there has been some dis- 
cussion as tothe question as to whether 
having regard to that clause the appellant 
is entitled to any compensation. That clause 
runs as follows :— 

“further be if mentioned thatif the Municipali- 
ty or the Government acquires the said land at any 
time forany purpose, then you shall get the com- 
pensation awarded therefor. J shall not have any 
concern therewith, and if some portion of the said 
land bs acquired then I shall not get abatement of 
rent therefor. After the expiry of the term, I shall 


give up (the said land) without any notice and with- 
out any objection.” f 


The third kabuliyat was executed in 
favour of Benoy Krishna Mukherjee on 
April 22, 1916, by Radhanath and the terms 
of this kabuliyat, which has been marked as 
Ex.2 and printed at p. 67 of the second 
part of the paper-book, are similar to tke 
terms of the previous kabuliyat of 1914. It 
contains the same clause about the tenant 
not being entitled to get any compensation 
in case of acquisition by either Government 
or Municipality. It is said, however, that 
this kabuliyat was not acted upon. The rent 
stated in this kabuliyat was asum of Rs. 300 
per year and it séems to be the case of both 
parties that no effect was given to this 
kabuliyat. So it appears clear that Radha- 
nath clearly continued to occupy this land 
after the expiry of the effective kabuliyat, 
Ex. B, the terms of which expired on 
June 30, 1919. ) 


We have no doubt, having regard to the 
object and purpose for which these kabu- 
liyats were executed by the tenant in favour 
of the landlord, that the lease was given for 
dwelling and residential purposes. Itis un- 
doubtedly true that some evidence was given 
on behalf of the landlord which would go to 
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show thateven after the granting of the first 
lease in favour of Uday a portion of the land 
in question was being cultivated and paddy 
was being grown as also other vegetables; 
and it is argued on the basis of this evi- 
dence on behalf of the appellant that hav- 
ing regard tothe fact that a large portion 
of the land was cultivated with paddy and 
other vegetables by the tenant who for the 
time being was occupying this land it must 
be taken thatthe lease was taken for agri- 
cultural purposes, and that this land was 
agricultural land. It is not possible to ac- 
cede to this contention. The terms of the 
different kabuliyats to which reference will 
be made are absolutely clear on the point, 
namely, that the lease was for dwelling and 
residential purpose and that the terms of 
these leases cannot possibly make the 
tenancy of a raiyat within the meaning of 
the Bengal Tenancy Act. The word ‘raiyat 
has been deïned ins. 5 of the Act and the 
word means primarily a person who has 
acquired a right to hold land for the pur- 
poses of cultivating it either by himself or 
by members of his family cr by servants or 
labourers or with the aid of parlners, and 
includes also the successors-in-interest of 
persons who have acquired such right. 


The relevant kabuliyats show that these 
kabuliyats were taken not for the purpose 
of cullivating the land in ihe various ways 
mentioned in s. 5 (2), Bengal Tenancy Act. 
Mr. Pugh realised the difficulty of his posi- 
tion having regard to the terms of this kabu- 
liyat and the case which was put forward 
before us, therefore, was that between thé 
expiration of the lease of Ganesh in 1904 
and the actual execution of the kabuliyat 
by Radhanath in 1905. Radhanath was 
really holding these lands as a non-occu- 
pancy raiyat, the land apparently being 
according to his contention agricultural land, 
and ke wanted to support this position by 
the evidence of Bhabutaran Basu, the agent 
ofthe landlords, ihat excepting 10 or 12 
cottas of land, which was not under culti- 
vation the rest was under cultivation. It 
is difficult to accept the position taken up 
in this Court, namely, that Radhanath was 
really a non-occupancy ratyat seeing that 
it is in direct conflict with the admission 
made in the kabuliyat which was executed 
in 1906, and which must be taken or at least 
presumed to be correct in the absence of 
evidence to the contrary, for it is now well- 
established that what a man admits to be 
true must reasonably be- presumed to be 
so, See the observatiohs of their Lordships 
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in Chundra Kunwar v. .Narpat Singh (1). 
The admission is undoubtedly not conclu- 
sive and may be shown to be wrong. But 
the mere fact that the land to the extent of 
major part of it was under cultivation does 
not shift the burden on to the other side 
of showing that notwithstanding the admis- 
sion theland was given for cultivating pur- 
poses. Verystrong evidence would be ne- 
cessary for the purpose of showing that the 
tenancy was of a kind different from that 
, Indicated in the several kabuliyats to which 
referenne has been made. 

It cannot be contended having regard to 
the authorities that the mere fact that not- 
_ withstanding the terms of the kabuliyat the 
lands were put toa different use, namely, 
that they were cultivated, would render the 
lands agricultural landsin which the per- 
son in occupation would acquire either a 
Non-occupany right ora right of occupancy 
by occupying the same for more than 12 
years. We have to consider for the purpose 
of judging as to whether the tenants on 
the land were raiyats, whether or not the 
object, with which these fkabuliyats were 
executed or leases granted was one which 
brings them within the meaning of s. 5, 
Bengal Tenancy Act. After a careful con- 
sideration of the question we are of opi- 
nion, that the express object with which 
the lease was given was for dwelling and 
residential purpose, and these tenancies, 
therefore, ate governed by the Transfer of 
Property Act and not by the Bengal Te- 
nancy Act. 

An attempt was made in this Court to 
show that even during the continuance of 
the lease in favour of Ganesh after Ganesh’s 
death, Radhanath was holding the lands in 
his own rights and it is pointed out that he 
was paying rent to the gumostha before the 
execution of the kabuliyat in 1906. It is 
argued ihat the tenancy being shown to be 
in the name of the deceased person Ganesh 
Chandra Mandal,it must be taken on the 
authorities that hewas being recognized as 
a tenant in his own rights and we are 
referred io an unauthorized report reporting 
the case of Balt Muhammad v. Janati Nath 
(2). This case lays down the proposition 
that where rent receipts are issued in the 
name of another person after the death of 
the last tenant and rent is accepted from 
him, the person from whom the rent is ac- 
cepted should be regarded as a tenant. The 
digtinction between the factsof that case 

(1) 29 A184; 4A LJ 102: 34 14 27;50L/7 115! 
11 G W N 321: 17 M L-J 103 (P ©), 

(2) ATR 1924 Qal. 535; 72 Ipd. Qas, 311, 
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and the facts of the present case is obvious. 
It appears from the evidence which has 
been given by Bhabataran that Radhanath 
was looking after the infant son of Ganesh 
and it was really in that capacity, namely, 
asthe de facto guardian of the infant son, 
that Radhanath was allowed to occupy this 


land. This witness Baahbataran says this: 
“Ganesh was in possession for two or three years 
after Ganesh's death, and during the subsistence 
of Ganesh’s lease, Radhanath came to us with 
Ganesh’s son, Ananta and said thatas Ganesh was 
dead, and he had to look after Ananta the land 
shouldbe given to him and, therefore, the maltks, 
namely, Krishna Babu, Benoy Babu and Anath Babu 
said that till the remaining period of Ganash’s lease, 
Radhanath could be in possassion of the land.” 


Looking closely to this evidence there 
can be ne doubt that Radhanath was occus 
pying this land in the character of de facto 
guardian of Ganesh’s son Ananta, This 
distinguishes the present case from the 
case reported in All India Reporter 1924, 
Calcutta. We are referred by the res- 
pondents to two cases with regard to the 
question as to whether the terms regarding 
compensation money in the lease, the kabu- 
liyat of 1914 could be effective if the posi- 
tion be accepted that the tenancy is govern- 
ed by the Bengal Tenancy Act. In the face 
of what we have stated it is not necessary, 
to deal with the question, but as the matter 
has been argued before us we may state 
here that even in the case of an occupancy 
raiyat the clause with regardto the tenant 
abandoning any claim to compensation 
money has been held to be effective and 
not to bs hit in any way by the provisions 
of s. 173, Bengal Tenancy Act. We may 
refer in this connection to the case of Asutosh 
Chandra v. Haripada Ganguly (3), where 
Asutosh Mukerjee and Buckland, JJ., held 
that an agreement that an occupancy raiyat 
will not in the event of acquisition by the 
Crown, claim a share of the compensation 
money is legal and enforceable. It is fur- 
ther held that such a covenant not affecting 
the title or status of the raiyat is not affect- 
ed by cl. (a), s. 178, Bengal Tenancy Act. 
The question which we have to decide in 
the first instance is as to whether having 
regard to this clause about compensation to 
which we have already referred (Ex. B) 
the tenant is entitled to get any compensa- 
tion in respectof this land. The argument 
on this head falls under two distinct cate- 
gorles. 

It is argued in the first place that the 
clause cannot affect the tenantin the pre- 
sent case as the tenancy is not acquired 
ne 39 O LJ 133; 62 Ind. Cas, 793; A IR 1922 Oal, 
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either by the Government or by the Muni- 
clpality, within the meaning of the clause 
and under the second category or head, it 
has been argued that even assuming that 
this clause would cover the case of acquisi- 


_tion made by the Board of Trustees for the | 


improvement of Calcutta this, not being an 
ordinary incident of the holding, cannot be 
a Stipulation which will be binding on 
a tenant whoholds overafter the expiry 
of the lease it being argued that the 
agreement as to the taking of compensa- 
tion money isin the nature of a collateral 
agreement. With regard to the first con- 
‘tention we think that this contention can- 
not be given effect toif we keep in view 
the object with which this land was 
acquired, namely for the purpose of the 
improvement of-the town of Calcutta. Hav- 
ing regard tothe provisions of the Calcutta 
Improvement Act and the Land Acquisition 
Act as amended by the Act of 1911 it ap- 
pears clear that the acquisition was really 
made by the Government. The Calcutta 
Improvement Act was an Act to provide 
_for the improvement and expansion of the 
town of Calcutta, and it appears from the 
preamble that whereas it was expedient 
‘to make provision for the improvement and 
expansion of Calcutta by opening up con- 
gested areas, laying out or altering streets, 
providing open spaces for purposes of 
ventilation or recreation, demolishing or con- 
structing buildings, acquiring land for the 
said purposes and for the re-housing of 
` persons of the poorer and working classes 
displaced by the execution of improvement 
schemes, and otherwise, and whereas it was 
expedient that a Board of Trustees should 
be constituted and invested with special 
powers for carrying out the objects of this 
Act that the enactment of the Calcutta 
‘Improvement Act was passed. The Board 
of Trustees for the improvement of Calcutta 
was a body which was a statutory body 
appointed under the provision of the Cal- 
cutta Improvement Act. The method of 
acquisition is staled ins. 69, Calcutta Im- 
‘provement Act, which states that the Board 
may with the previous sanction of the Local 
Government, acquire land under the provi- 
sions of the Land Acquisition Act, 1894, 
for carrying out any of the purposes of this 
Act. Under s. 16, Land Acquisition Act, 
the land, after the award is made, vests ab- 
` solutely in the Government free from all 
encumbrances, Section 16 runs as follows :-— 
“When the Collecicr has made an award 
under s. 11, he may take possession of the 
land, which shall thereupon vest absolutely 


BADHA Nata Marty V. KRISHNA CHANDRA (GAL) 


687 


in the Government, free from ‘all encum- 


brances.” Under s. 17 A, Land Acquisition 


Act of 1891, which is the result of the 
amendment by Act V of 1911 it is enacted 
as follows: 

“In every case referred to in s. l6or s. 17 the 
Collector shall, upon payment of the cost of acquisi- 
tion, make over charge or the land to the Board 
(meaning apparently the Board of Trustees for 
Improvement of Calcutta) and the land shall there- 


upon vest in the Board, subject to the liability 
of the Board to pay any further costs which may 
be incurred on account of its acquition ." 

Having regard to the clear principles 
of s. 16, Land Acquisition Act, which has 
been made applicable to the acquisition 
for the expansion and improvement of 
Calcutta, we have no doubt that this is an 
acquisition by Government and, therefore, 
under the clause in question the tenant is 
not bound tobe given any compensation 
which is offered on the acquisition for the 
improvement of Calcutta. When we say 
any compensation we mean any compensa- 
tion whichis due to the value of the land 
in its unimproved state. We shall have 
to develop this a little when we deal with 


the question of the value of the improve- 


ment, which is raised in the fourth ground 
before us. This disposes of the first ground 
with regard to the clause about ccmpensa- 
tion. The second head of the argument is 
this: thatthe clause with regard to com- 
pensation cannot hind a tenant and that 
when a tenant holds over after the expiry 


-of the lease he does so on the same terms 
“and stipulations meaning them thereby to 


be such stipulations as are the ordinary 
incidents of ihe holding. After the expiry 
of the lease it appears that the possession 
of Radhanath was that of a tenant from 


“month to month, and te is undoubtedly 


bound by such stipulations after the ex- 
piry of the lease as are consistent with the 


‘gtipulaticns of a monthly tenancy. As is 


put in the very well-known book of Wood- 


-fall on Landlord and Tenant, third edition 


(1934) at p. 275: 

“When a tenant for a term of years holds over 
after the expiration of his lease, he becomes a 
tenant on sufferance, but when he pays or expressly 
agrees to pay any subsequent rent, at the previous 
rate, a new tenancy from year to year is thereby 
created upon the same terms and conditions as 
those contained in the expired lease so far as the 
same are applicable to and not inconsistent with a 
yearly tenancy.” ; 


The clause that a tenant is not to receive 
any compensation in case the acquisition 
is made by Governmenteor a Municipality 
is not inconsistent with the nature of the 


. tenancy, namely the tenancy. being one 


from month to month The clause res 
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. garding the -non-takiag of compensation 
cannot be said to be a clause which is 
collateral to the ordinary incidents of 
the holding. The real testis as to whether 
this isaclause which has really the effect 
- of affecting the tenancy so long as it exists. 
We də not see anything inconsistent in 
this clause with the precarious nature of 
the tenancy. In the books are to be found 
clauses which have been held to be col- 
lateral to the ordinary incidents of the 
holding. As for instance the option of the 
lessee to purchase ihe reversion has been 
héld to be a provision outside the terms 
which regulate the relations between the 
landlord as landlord and the tenant as 
tenant, and is not one of the terms of the 
original tenancy which bound the tenant 
‘holding over after tke expiration of the 
lease. As has been put in some of the 


English cases such an option really is- 


inconsistent with the existence of the 
‘tenancy but is consistent with the destruc- 
tion of the tenancy. See the case of 
Bradbury v. Grimble and Co. (4), and the 
case cf Sherwood v. Tucker (5). In the 
first mentioned case Peterson, J. observed : 

“An option contained in a lease to purchass the 
reversion and so destroy the tenancy is nob one of 
. the terms of the tenancy. It is a provision outside 
of the terms which regulated the relations between 
the landlord as landlord and the tenant as tenant, 
“and is not one of the terms of the original tenancy 
‘which will be incorported into the terms of the 
yearly tenancy created by the tenant holding 
_ over after the expiration of the leass,” 

Having regard tothe true test as laid 
down in the case which we have just men- 
tioned, we are of opinion that this clause 
regarding the abandonment of compensa- 
tion money is nob in anyway in- 
consistent with the condition under which 
the tenancy was held under the previous 
kabuliyat of 1906. This clause does dis- 
entitle a tenant to claim any compensation 
which might be given on the acquisition 
of the land; subject to this the clause does 
not preclude the tenant from claiming such 
part of the compensation as has been the 
result of the improvements onthe land 
made by the tenant; in other words such 
part of the compensation as has been the 
result of improvements which has enhanced 
the market value of. the land. This dis- 
poses of the first three grounds taken on 
behalf of the appellant. It remains to 
consider now the last ground taken, namely 
that the President of the tribunal has gone 


(4) (1920) 2 Ch. D°548; 89 L J Ch. 615;65 SJ 61; 
124 L T 189. 

(5) (1924) 2 Ch. D 440; 94 L J Ch. 66; 40 TL R 
782; 68 S-J 769; 132 L T 86. 2” 
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wrong in not awarding ‘any sum of the 
compensation which has been awarded in 
this case for the improvements which 
have been effected by the tenant. The 
learned ‘President says that the tenant has 
not put before him an iola of evidence to 
guide, the Courtin assessment of such im- 
provements on the land. 

It isnot exactly right to say that there 
is no evidence because Radhanath himself 
deposed in the case and he states that he 
spent a large sum of money which is about 
Rs. 25,000 for the improvement. That 
undoubtedly is avery exaggerated estimate 
of costs which he had to incur for effecting 
the improvements, which have been admit- 
ted onthe side of the landlords, on the 
land. Indeed itis difficult to a2cept this 
statement with regard to the large sum 
that is said tohave been spent for these 


‘improvements in the absence of books of 


account. The only tangible evidence which 
we have got in regard to thismatter from 
the side of the landlords is that an area of 
aboul 25 bighas was improved in this sense 
that its level was raised to a considerable 
height, and that must have meant surely 
some expenditure. Itis true that this is 
a lacuna or defect of material on which 
to assess the compensation, but we can 
proceed by accepting the position as has 
been admitted on behalfof the landlords. 
Our attention has been drawn to the state- 
ment that 24 bighas were improved by 
having the level raised to some height, 
and. that circumstance must have influenced: 
the Land Acquisition Authorities in giving 
a higher value in respect of this piece of 
land. The Court can certainly arrive at 
a figure and we think that a little over 
Rs. 500 per bigha should be awarded to the 
tenant-appellant on this head. We assess 
the compensation which the appellant is 
entitled to at Rs. 13f0, with 15 per cent. 
as the statutory allowance which amounts 
to Rs. £02-8-0. The appellant is thus 
entitled to Rs. 1,350 plus Rs. 202-8-0, that - 
is Rs. 1,552-8-0 over and above the coms 
pensation which has been awarded to him 
in this case by the Court below on account 
of trees and huts. The landlords are entitl- 
ed to withdraw the compensation money 


‘awared tothem by the Court below Jess the 


sum of Rs. 1,552 8-0. Each party is to 
Let the 
record be sent down to the Court below as 
early as possible. 

Patterson, J.—I agree. 

N. ` Order accordingly. 


- 4 r 
h ; l 4. 
v 


1936 
ALLAHABAD HIGH COURT 
Criminal Revision No. 67 of 1936 
July 17, 1936 
A LLSOP AND Ganca Nata, JJ. 
VISHWANATH—APPLICANT 
VETSUS 
EMPEROR —Opposits Party. 

Electricity Act (LX of 1910), ss. 39, 50—Penal Code 
(Act XLV of 1860), s. 379—“ At instance of” ins. 50 
— Prosecution at instance of Compony—Offence of 
theft of electricity, whether offence under s. 3879, Penal 
Code—Prosecution, held at instance of company. 

- The phrase “ at the instance of” means merely “ at 
the solicitation of orat the request of,’ and the 
Legislature meant only that a prosecution should not 
be instituted by some independent busy-body who 
had nothing to do with the matter. Theft of electri- 
city is an offence under s. 379, Penal Code, because 
of s. 39, Electricity Act. Itis an offence which was 
created by that section and the Legislature intended 
s. 50 to apply to an offence of this nature, Therefore, 
there could be no prosecution except at the instance 
of the person aggrieved, that is of the Electric Gom- 
pany. < 

The officers of the Company discovered the theft 
of electricity and they reported it to the Police and 
asked the Police te make an investigation. The 

Company intended that a prosecution should follow 
according to the result of the investigation. They 
made further reports to assist the Police, and their 
officers came into Oourt and gave evidence: 

Heid, thatthe prosecution was really atthe in- 
stance of the Electric Company, although they may 
not have made the immediate complaint on which the 
Magistrate took cognisance of the offence. 

Cr. Rey. from an order of the Additional 
Sessions Judge, Aligarh, dated January 17, 
1936. 

Mr. K. D. Malaviya, for the Applicant. 

The Assistant Government Advocate, for 

“the Crown. 


Order.—The applicant in this case wa? 
sentenced to a fine of Rs. 100 under s. 379) 
Indian Penal Code, read with s. 39, Elect- 
ricity Act, for the theft of electricity. It 
was found by the Magistrate that he had 
interfered with the electric meter and 
consequently had used electricity with the 
intention of not paying forit. The fasts 
certainly constitute an offence punishable 
under the sections. Whether the facts 
occurred wasa question to be decided by 
the Courts below, and both the Magis- 
trate and the Sessions Judge in appeal 
have found against the applicant. The 
point urged before us isa legal one. It 
is said that the Magistrate should not have 
taken cognisance of the case because under 
s. 50, Electricity Act, no prosecution shall be 
instituted against any person for an offence 
against the Act except at the instance of 
the Government or the Itlectric Inspector or 
the person aggrieved by the same. In this 
case it was the Police wh? instituted the 
prosecution. There are really two questions, 
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One is whether an offence of this nature 
described as an offence against 


the Electricity Act, and the second is 


‘what meaning is to be given to the phrase 


“at the instance of.” The learned Sessions 
Judge was of opinion that the offence 
was not an offence against the Act because 
it was one punishable under the provisions 
of s 379, Indian Penal Code. We 
think that this would not have been an 
offence under s. 379, Indian Penal Code, if 


it had not been for the provisions of 
s. 39, Electricity Act. It was therefore 
an offence which was created by that 


section and we are of opinion that the 
Legislature intended s. 50 to apply to an 
offence of this nature. We therefore hold 
that there could be no prosecution except 
at the instance of the person aggrieved, 
that is of the Electric Company. Upon the 
other point we think thatthe phrase “at 
the instance of has purposely been in- 
troduced so as to make the provision a 
very general one. 

Tf it had been the intention of the Legis- 
lature that no case should be instituted in 
Court except by the Electric Company it- 
self or the other persons mentioned in 
s. 50 of the Act, the Legislature would, 
we think, have used the ordinary phrase 
“on the complaint of and the section would 
have been on the lines that no Magistrate 
should take cognizance of any offence re- 
ferred toins. 50 ofthe Act, except upon 
the complaint of certain persons. The 
phrase “at the instance of’ means merely 
“at the solicitation of or at the request of," 
and we think that the Legislature meant 
only that a prosecution should not be in- 
stituted by some independent busy-body 
who had nothing todo with the matter. 
In this case the Police instituted the pro- 
secution in form, bat there can be no doubt 
that the Electric Company desired that the 
applicant should be prosecuted for the 
offence. The officers of the Company dis- 
covered the theftand they reported it to 
the Police and asked the Police to make an 
investigation. We feel that there can be 
noreal doubt that they intended that a 
prosecution should follow according 
to the result of the investigation. They 
made farther reports to assist the Police, 
and their officers came into Court and gave 
evidence. We are satisfied that the prose- 
cution was really at the inslance of the 
Electric Company, although they may not 
have made the immediate complaint on 
which the Magistrate took cognisance of 
the offence. We consider that there is ng 
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` aside decree—Dispute between A and B 


reject the application. 
s eDi l Application rejected. 





MADRAS HIGH COURT 
Second Civil Appeal-No. 1295 of 1931 
; _ March 2, 1936 
VENKATARAMANA Rao, J. 
: NARAYANI AND OTAERS—PLAINTIFES 
—APPHLLANTS 


versus 
P. SANKUNNI MANNADIAR— 


AND OTHERS—DsrenDANTs —RRSPONDENTS 
Malabar Law—Karnavan—Decree against karnavan 


; —When binds tarwad—Failure of karnavan to contest, 


+ 


whether amounts to negligence—Mere negligence apart 
from fraud or collusion, whether ground for setting 
as to right 


NARAYAN1 V. SANKUNNI MANNaDIakR (MADR.) 
: ground for interference in revision. We 


. to manage—Decree of trial Court in favour of A 


, +Decree subsequently reversed in appeal—Validity 


of decrees obtained by A on behalf of tarwad before 


` appellate decree. 


There was a dispute between A and B, two 
- Members of a tarwad, as to who was entitled to 
manage the tarwad affairs. The Court decided that 
. A was entitled to manage. A brought a suit to 
redeem tarwad properties which had been demised 
‘on kanom and obtained a decree. But on appeal by 
“Bib was decided that B was the proper person entitled 
"to manage the tarwad and not A. The kanom tenants 
thereupon instituted a suit for declaration that the 
' decree for redemption obtained by A was not bind- 
‘ing and for recovery cf possession: 
Held, that until the decree in favour of A was 


. reversed the proper person to represent the terwad 


was A and all actions taken by A would be binding 
on the tarwad and the decree for redemption was a 
“ valid decree obtained by the tarwad. 
Where a decree obtained against the karnavan of 
a tarwad is impeached on the ground that it is 
not. binding on the tarwad, the question is not so 
_tiuch whether the karnavan was Specifically im- 
pleaded as representative as whether he was as 2 
“matter of fact conducting the litigation on behalf 
gi the tarwad, and if it is found that he was, it 
does. not matter whether the other members were 


. parties or not. Vasu v. Thekkedath Veetil Kannamma 


“(1), referred to. ar 
- It isopen to the junior members of the tarwad 
.to set aside a decree passed against a karnavan on 


` , the ground of negligence apart from fraud or col- 


‘lusion. The non-appearance of the karnavan at the 


trial would amount to negligence only if the tarwad 


' has been prejudiced by his non-appearance, Thenju 

, V. Chimmu (2), Moidin Kuth v. Krishnan (3), and 

. Madhavaya v. Kerala Varma (5), commented on. 

= O.A. against the decree of the Court 
of the Subordinate Judge of, South Malabar 
at Palghat in A. S. No. 151 of 1929 (A. S. 
No. 416 of 1929 District Court, South 


Malabar) preferred against the decree of 
. the Court of the District Munsif of Palghat 


„in O. S. No. 109 of 1928, 


Mr. C. Unnikanda Menon, for the Appel- 


-lants. 


Mr. P. Govinda Menon, for the Respond- 


ents, 
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Judgment.—The main question in this 
Second Appeal is whether the ex parte 
decree in O. S. No. 134 of 1926 on the 
file of the District Munsif's Court at Palghat 
obtained by the 2nd defendant against 
the 3rd and 4th defendants and the Ist 
Plaintiff is binding on the plaintiffs and 
the tavazhi to which they belong. The 
plaintiffs Nos. 1 and 2 and the 4th defend- 
ant are daughters of the 3rd defendant. 
The 3rd plaintiff is the daughter of the 4th 


defendant. They form members of a 
tavazhi, the 3rd defendant being its 
manager. The suit properiy belongs in 


jenm to the lstand 2nd defendants who 
are members of a tarwad. In 1912 the 
management of the tarwad was vested in 
one Ravumi Mannadiar, since deceased, 
and the 2nd defendant. They gave a kanom 
demise of the said property by a deed 
dated October 14, 1912, to cne Anantha- 
krishna Patter who assigned his interest 
to the tavazhi of the plaintiffs by an 
assignment deed, dated February 24, 1916. 
The parties to the said deed were Anantha- 
krishna Pattar on the one hand and the 3rd 


- defendant and her minor children, 4th 


defendant, lst plaintiff ard one Devaki, 
since deceased. The said Ravumi Man- 
nadiar died in October or November, 1923, 
and disputes arose between the lst and 
2nd defendants as to the management of 
the tarwad property, the result of which 
was a suit by the let defendant against the 
2nd defendant to establish his right being 
O. S. No. 283 of 1923 on the file of the 
Additional District Munsif's Court of 
Palghat. There was a decree in favour of 
the Ist defendant in or about 1924. Sub- - 
sequent to the decree, the Ist defendant 
collected the michavaram due from the 
plaintiff under the kanom demise for 1099 
and 1100. (Vide Exs. H and H. 1). Against 
the said decree the 2nd defendant appealed, 
the decision of the trial Court was reversed 
and the 2nd defendant was declared the 
rightful manager. This was about March 
1925. There was a second appeal to the 
High Court against this decision by the 
lst defendant while the second appeal was 
pending, the 2nd defendant tiled a number 
of suits against various kanom tenants of 
the tarwad including the plaintiff's tavazhi. 
The said O. S. No. 134 of 1926 was the 
suit instituted against the 3rd defendant, 
4th defendant and lst plaintiff being a 
minor represented by the 3rd defendant. 
It may be noticed that the term of kanom 
demise under which the plaintiff tavazhi 
were holding expired in or about August or 


1954 


September, 1923, and the tarwad was entitl- 
ed to sue forredemption. Ignoring the pay- 
ments of michavaram made to the Ist 
defendant, the 2nd defendant sued to 
recover the arrears of michavaram and for 
redemption of kanom property, and posses- 
sion thereof. It does not appear what 
Specific pleas were raised on behalf of 
the defendants but from the evidence in 
the present suit it would appear that they 
pleaded that michavaram was paid to the 
ist defendant and it ought to have been 
given credit to and that they are also 
entitled te the value of improvements on 
the property. Apparently a plea was also 
taken that the 2nd defendant was not 
entitled to maintain the suit. After a 
“number of adjournments there was an 
ex parte decree for redemption and 
surrender of possession on the 2nd defend- 
ant depositing into Court a sum cf 


Rs. 314-4-7 being the kanom amount less 


asum of Rs. 90-8-0 the alleged arrears of 
michavaram and also costs of the suit. 
There was an application to set aside an 
ex parte decree but the same was dismissed 
by order dated April 30, 1927, (Vide 
Kx. VII). Thereupon the 3rd defendant 
filed a suit against the lst defendant for 
recovery of the michavaram paid to him. 
While the suit was pending the second 
appeal filed by the ist defendant regarding 
to his right of management was allowed 
by the High Court, the result of which 
was the Ist defendant was declared 
the rightful manager. In consequence of 
this decision the 3rd defendant with- 
drew the suit against the Ist defendant. 
Before the second appeal was decid- 
ed in the High Court the 2nd defend- 
ant executed the decree in the said O.S. 
No. 134 of 1926 and recovered possession 
of the properties from the plaintifs tavazhi. 
This suit has been filed by the plaintiffs 
for a declaration that the decree in the 
said O. 8. No. 134 of 1926 is not binding 
on them, and for recovery of possessicn 
of the suit properties with mesne profits 
or in the alternative for recovery of the 
michavaram and costs of redemption action 
illegally recovered from them. The 
grounds alleged were (1) that the suit O. S. 
No. 134 of 1926, by the 2nd defendant was 
incompetent in that he did not represent 
the tarwan; (2) the suit against the plaint- 
iffs tavazht was not duly constituted in 
that the suit was not against the tavazhi 
as such and all the members of the tavazhi 
were not made parties; (3) the 3rd defend- 
ant was guilty of gross negligence and 
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fraud in the conduct of the said litigation. 
The lst defendant at first supported the 
plaintiff but later on compromised the suit 
with the 2nd defendant and ratified all 
that hedid. The 2nd defendant alleged 
that he duly represented the tarwad and 
filed the said suit bona fide andthe 3rd 
defendant was not guilty of any negligence 
or fraud and no Joss resulted to the 
plaintiffs by reason of the failure of the 
defendants in the said litigation. The 
learned District Munsif upheld the con- 
tentions of the plaintiff and gave a decree 
for possession and mesne profits but the 
learned Subordinate Judge reversed his 
decree. Against this decision the present 
second appeal has been filed. 

The first contention advanced by Mr. 
Unnikanda Menon is that in view of the 
decision of the High Court declaring the 
lst defendant to be the rightful manager 
of his tarwad, the 2nd defendant has no 
right to represent it and take any action 
on its behalf; a suit instituted by him on 
behalf of the tarwad would, therefore, 
be incompetent and the decree obtained 
therein inoperative and tantamount to a 
decree obtained by a stranger. I am unable 
to uphold this contention. The 2nd defend- 
ant was himself a member of the tarwad 
and in certain circumstances he can himself 
file asuit for redemption on behalf of the 
tarwad but on the date the 2nd defendant 
instituted the said suit O. 5. No. 134 
No. 134 of 1926, he was declared to be the 
rightful manager by a decree of competent . 
Court and the said decree until reversed . 
in appeal was binding as between the 2nd . 
defendant and the lst defendant. The 
second defendant was, therefore, the proper 
person to represent the tarwad and in any 
suit instituted by him on behalf of the 
tarwad it will not be open to a third party 
to set up the title of the Ist defendant. 
Therefore, all actions taken by him will 
be binding on the tarwad unless it is shown 
that it was mala fide and against the 
interests of the tarwad. In this case when 
the said suit was instituted, the term of 
kanom demise expired and the cause of 
action for redemption accrued in favour 
of the tarwad and it has not been shown 
in this case that the suit for redemption 
was not sustainable. I asked Mr. Unnikanda 
Menon whether if the suit for redemption 
was filed by the lst defendant the plaintiffs 
would have had any defence and he 
was unable to say that they would 
have had any. The 2nd defendant, there- 
fore, in bringing the said suit represented 


“ahd in her failure to 
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the.:-tarwad and the decree obtained by 
him will enure to its benefit. < 
-The next contention of Mr. Unnikanda 
Menon is that the decree in O. S. No. 134 
of.1926 cannot bind the plaintiffs tavazhi 
as there was no representation of it in 
that all the members were not parties and 
the 3rd defendant was not sued as 
representing the tavazhi. This contention 
also is untenable. The parties to the 
assignment deed were the 3rd defendant, 
the 4th defendant, the lst plaintiff and one 
Janaki. They represented the tuvazhi in the 
deed and onthe date of the. institution of 
the suit, Janaki, having died the re- 
maining parties to the deed were made 
parties. They sufficiently represented the 
tavazhi. Further the 3rd defendant. was the 
eldest female member in.management of 
the tavazhi. No doubt she was not specifi- 
cally impleaded as such. But as pointed 
out by Wallace, J. in Vasu v. Thakkedath 
Veetil Kannamma (1), the question is 
not so much whether a skarnavan was 
specifically impleaded as.representative of 
his tarwad as whether he was, as a matter of 
fact, not conducting thse litigation for the 
tarwad and if it is found that he was, it does 
not-matter if the other members were 
added or omitted to be added. There is 
nothing to indicate in this case that the 3rd 
defendant was not conducting the litigation 
on behalfofthe tarwad. 


‘The next contention urged is that -the 3rd 
= defendant was guilty of gross negligence 
-`i allowing the suit to be decreed ex parte 
appeal against the 
same, It is a question how far it is open to 
‘a‘junior member of the tarwad to set aside 
a decree passed against a karnavan on the 
ground of negligence apart from fraud 
or collusion, In Thengu v.Chimmu (2) the 
-karnavan agreed toabide by the oath of 
‘thè opponent, it was held that he acted in 
excess of his powers and failure to adduce 
.-evidence in the case prejudiced the tarwad 
and the decree was liable to be set aside. 
Muthuswami Ayyar and Hutchins, JJ. ob- 
served at p. 416* : 

“His. position like that of.a Hindu father is 
fiduciary though his ects are binding on the anand- 
ravans.ae those of the nead of the family, until they 
show that such acts are in excess of his authority, 
or negligent or fraudulent. A decree against him is 


binding on the tarwad because it is a decree against 
the nead, or representative of the family, but his 


(2) 51M LJ 289; 97 Ind. Cas. 551: (1926) M W N 
763; A I R1926 Mad. 99}.° oe ) 

- (2) 7M 413. = 
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power, as the head of the family is a qualified power, 
qualified by his fiduciary position and the duties 
which, by the usage of the District, attach to such posi- 
tion... lt is enough to say that, when fraud or breach 
of duty as karnavan is shown, his act must be treat- 
ed asa fraud upon his power, and as the karnavan’s 
conduct in suit No. 19 of 1982 was negligent, if not 
fraudulent, the decision against him in that suit 
does not bind the respondents.” | 

This decision seems to indicate that neg- 
ligence would be a ground for setting ‘aside 
a decree. It was so understood in Moidin 
Kutti v. Krishnan (3). In that case the 
junior members of a Malabar tarwad im- 
peached a mortgage executed by their kar- 
navan on the ground that the debt in res- 
pect whereof the said mortgage was exe- 
cuted was one in respect of a decree which 
was passed against the karnavan owing to 
his neglect to appear and state that it was 
not a binding debt. It was found that the 
debt was not binding and but fòr the neg- 
ligent conduct ofthe karnavan the decree 
would not have been passed. It was, there- 
fore, held that the mortgage was not bind- 
ing. Brandt, J. with whom Muthusami 


Ayyar, J. concurred observed thus : 

“In the case of {such gross neglect of duty it 
has been heldin Thenju v. Chemmi (2) and B. A, 
No. 982 of 1886 that the decision is not binding on 
the onandravans who were no parties to the suit.” 

In.Vasudevan v. Sankaran (4), a Full 
Bench laid down that a decree made in a 
suit in which the karnavan is sued in a 
representative capacity and he honestly de- 
fended is binding on the other members of 
the family. “Honestly” is explained by 
Collins, O. J., as meaning that the karnavan 
acted in good faith and in what he believ- 
ed to be the interests of the tarwad. 
Shephard, J., who was a party to ihe said 
decision observes at p. 137* ; 

“We must either hold that the status of the kar- 
navan has nothing in it to make a decree...........< 
against him binding on the terwad, or that; in 
all cases in which he is sued or sues in his repre- 
sentative character, the tarwad is bound, cases of 
fraud or collusion only being excepted. Having 
regard to the authorities cited, I.do not think, we 
are precluded from affirming this latter proposition. 
The former proposition it would not be easy to re- 
concile with the Full Benchdecision, which alone is 
binding on us.” . 

This decision seems to suggest that the 
only ground on which the decree obtained 
against a karnavan can be attacked is 
fraud or collusion but I find there is no ex- 
pression of dissent from the view expressed 
in Thengu v. Chimmu (2), or Moidin Kutti 
v. Krishnan (8). In Madhavaya v. Kerala 


(3) 10 M 322. 
(4) 20 M 129. 


*Page of 20 M.—LEd. | 
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Varma (5), Benson and Bhashyam Ayyan- 
gar, JJ. held that where a karnavan was 
sued in a representative capacity and the 
decree was attacked on the ground of gross 
negligence, the learned Judges apparently 
seemed to have negatived the contention 
and held that unless there was fraud or col- 
Iusion in the conduct of the suit, the decree 
could not be attacked. There is no refer- 
ence to either Thengu v. Chimmu (2), or 
Modin Kutti v. Krishnan (3), Sundra Ayyar, 
J. in his book on Malabar and Aliyasan- 
thana Law observes at p. 92 referring to 
Thengu v. Chimmu (2), how much of this is 
good law after the Full Bench decision is 
not clear, but at p. 98 says: 

“A minor is not precluded from bringing a suit 
to set aside a decree on the ground of the gross 
negligence of the guardian either by s. 11, or by 
O. IX, r. 9, Civil Procedure Code. The same reason- 


ing would apply tothe case ofjunior members of a 
maruma Akkathayam or Allyasantana family.” 

So long as the decisions in Thengu v. 
Chimmu (2) and Moidin Kutti v. Krishnan 
(3), stand, it must be taken that gross neg- 
ligence of the karnavan would be a ground 
for setting aside a decree. The question is 
what amounts to gross negligence. It was 
held in Punnayyah v. Viranna (6). 

“that @ mere omission on the part of a guardian 
to appear at the trial would not amount to gross 
negligence if there was no good ground of defence 
to put forward on the minor's behalf, but it would 
be gross negligence not to defend the suit if there 
was a valid defence available.” 


Therefore, these must be prejudice to the 
other members of the family by reason of 
his negligence. The prejudice that has been 
alleged in this case is that proof could have 
been adduced that michavaram was paid to 
the proper person and evidence of reclama- 
tion could have been given and by the omis- 
sion to do so, the loss sustained:was loss of 
the michavaram and the value cf recla- 
mation. It was also alleged in the plaint 

“the plaintiff's tavazht was ever prepared to take 


a renewed demise in respect of the properties on pay- 
ment of the proper fees therefor.” 


So far asthe reclaimations are concerned, 
both Courts have concurrently found that no 
reclamations were made and the plaintiff 
tavazhi was not entitled to any relief in 
respect thereof. So far as michavaram was 
concerned, the plaintiff tavazhi has a good 
defence. It was paid tothe Ist defendant 
and ata time when his right was declar- 
ed bythe Court. But what would be the 
result of the success of the said plea in 
regard to michavaram. The decree in so 
far as it credited the michavaram towards 
(5)13 ML J 68, 


(3) 45 M 425; 70 Ind. Cas. 668; 15 L W 427; (1922) 
M WN 218; A I R 1922 Mad, 273; 42 M L J 429, 
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the kanom amount and awarded cost of re 
demption against the plaintiff 1s wrong. 
Beyond this no other prejudice has been 
shown. Inthe matter of renewal, it has not 


bcen proved that there wasa covenant for 


renewal, nor hasit been shown that there 
was auy attempt at renewal by the plaint- 
iff tavazhi which was frustrated. 


Again from the evidence on record if 
does not appear to be clear why the 3rd.de- 
fendant failed to appear. Fraud has been 
negitived in ihis case and from the order 
refusing to set aside the ex parte: decree, 
it appears that the 3rd defendant was in 
Court. Butneithershe nor anybody who 
wes in the conduct of the prior ‘litigation 


has given evidence asto why sh2 failed 


to appear, but I have already shown the 
detriment suffered by the default of ap- 
pearance. Further, failure to appeal against 
the decree cannot be evidence of any neg- 
ligence. Instead of doing so, she on the 
other hand tiled a suit for recovery of 
michavaram paid from the Ist defendant. 
She was apparently advised this course 
because ina number of suits filed by the 
9nd defendant against the various kanom 
tenantsof the tarwad similar pleas were 
negatived and redemption was decreed (vide 
Ex. III series). Tnat suit had to be with- 
drawn because of the decision in second 
appeal. Therefore, the plaintifis, in my 
opinion, had not established any prejudice 
caused by the action of the 3rd defendant 
so as toentitle them toa declaration that 
the decree for redemption is not binding 
against them. But I think the last conten- 
tion of Mr. Unikanda Menon that the plaint- 
iff is entitled to a refund of the michava- 
ram and the costs of redemption action . 
erllected from them must prevail. A sum 
of Rs. 153-10 2 was claimed in respect of 
both in tke plaint but the lower Appellate 
Court has given a decree foy Rs. 90-8-0 be- 
ing the michavaram collected. Costs of 
redemption action would not have been 
decreed against them if the 3rd defendant: 
had appeared and let in evidence as afore- 
said. The 2nd defendant has ratified 
the action of the lst defendant. Therefore, 
the tarwad will have to refund not only 
Rs. 90-8-0 but also the said costs. I, there- 
fore, modify the decree of the lower Appel- 
late Court by.awarding them the sum of 
Rs. 153-10-2 instead of Rs. 90-8-0 with inter- 
est thereon at the rate. of 6 per cent. from 
December 4, 1925, up to date of realiza- 
tion from the tarwad of defendants 
Nos. 1 and 2. In the circumstances of the’ 
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case [ direct each party to bear his or their 
own costs throughout. 

(Leave refused.) 

A. Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 875 of 1936 
May 12, 1936 
GANGA Natta, J. 
KHICHUMAL—Pratntips—ApPpELLANt 
VETSUS 
MUNICIPAL BOARD, AGRA—Derenpant-~— 
RESPONDENT 

Stamp Manual, rr. 24, 118—Single impressed stamp 
of Rs. 45 not available with stamp vendor—Memo- 
randum of appeal affixed with impressed stamp 
of Rs. 40 and adhesive stamp of Rs. 5—Memorandum, 
whether properly stamped. 

Reading r. 24 and r. 118 of the Stamp Manual 
together it appears that in order tocomply with the 
condition of r. 24it would be enough if the appel- 
lant could show that the stamp vendor, from whom 
he purchased the stamp, had not got in his stock a 
sheet of the required value, otherwise there would be 
no useof the provisions ofr. 118. So where the ap- 
pellant affixes one impressed stamp of Rs, 40 and one 
adhesive label of Rg, 5 there being no single impress- 
ed stamp of the value of Ra. 45 in stock of the stamp 
vendor, the memorandum of appeal is properly stamp- 
ed, F. A. No. 62 of 1932, Tota Rajayya v. Margoni 
Rajmalaya (1) and Jangi Pandey v. Saudagar Singh 
(2), distinguished. 


S. C. A. from decision of the Sub-Judge, 
Agra, dated March 17, 1936. 


Mr. Gopi Nath Kunzru, for the Appellant. 


Order.—This is an objection by the 
Taxing Officer that the memorandum of 
appeal has not been properly stamped 
inasmuch as instead of one impressed 
stamp of Rs. 45 one impressed stamp of 
Rs. 40, and one adhesive ‘label of Rs. 5 
have been used. This impressed stamp 
and the label were purchased from the 
stamp vendor who has been posted in the 
High Court by the Government. The stamp 
vendor is a Government servant and is 
attached to the Allahabad Treasury and 
is under the Treasury Officer as he states. 
Rule 24 of the Stamp Manual says : 

“When, in the case of fees exceeding Rs, 20, 
the amount can be denoted by a single impressed 
stamp, the fee shall be denoted by a single impressed 
stamp of the required value. But if the amount 
cannot be denoted by a single impressed stamp, or 
ifa single impressed stamp of the required value 
is not available, an impressed stamp of the next 
lower value available shall be used, and the deficiency 
shall be made up by the use of one or more addi- 
tional impressed stamps of the next lower values 
available which may be required to make up the 
exact amount of the fee, in combination with 
a stamps to make up fractions of Rs. 90 or 
S35, 
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A certificate from the stamp vendor has 
been filed by the appellant along with 
his memorandum of appeal which is to the 
following effect: “Certifed that the court- 
fee stamp of the value of Rs. 45 is notin 
my stock.” The objection of the Taxing 
Officer is that the certificate is not in 
accordance with the terms of r. 24 referred 
to above, as it does not show that the 
impressed stamp of the denomination of 
Rs. 45 was not available. The certificate 
simply showsthat the stamp vendor had not 
in his stcck such a stamp. Rule118 of the 


Stamp Manual lays down: 

“Should no sheet of the particular value required 
be in stock, the officer in charge of the treasury, 
when the application is made at a treasury, or the 
ex officio or licensed vendor, when the application 
is made to him, shall be bound tosupply the smallest 
number of sneets which he can furnish so as to make 
up the required amount.” 


This rule shows that in case an ex officio 
or licensed vendor has not got a sheet of 
a particular value in his stock, it would 
be his duty to supply the smallest number 
of sheets which he can furnish so as to 
make up the required amount, as was done 
in this case. If we read r. 24 andr. 118 
together it appears that in order to comply 
with the condition of 1. 24 it would be 
enough if the appellant could show that 
the stamp vendor, from whom he purchased 
the stamp, had not got in his stock a sheet 


‘of the required value, otherwise there 


would be no use of the provisions of r. 118. 
The Taxing Officer has referred to the 
order in stamp referencein F. A. No. 62 
of 1932. It does not appear from the 
order that the stamps of diferent denomi- 
nations filed in that case had been pur- 
chased under such circumstances as exist 
in this case. It appears that the appellant 
had no excuse for purchasing different 
stamps of smaller denominations in F. A. 
No. 62 of 1932. The Taxing Officer has 
also referred to the casein Tota Rajayya v. 
Margonit Rajmalaya (1). It also does not 
epply to the present case, because there 
is nothing to show that in Tota Rejayya 
v. Margoni Raymalaya (1), the stamps were 
purchased on account of there being no 
stamp of the required denomination in the 
stock of the stamp vendor from whom the 
stamps of smaller denominations were 
purchased. He also refers to the case in 
Jangi Pandey v. Saudagar Singh (2). 
There is nothing in the judgment to show 


(1) A IR 1931 Nag. 94; 130 Ind. Cas. 112; 26 NLR 
263; Ind. Rul (1931) Nag. 48. 

(2) A I R 1931 Pat. 113; 131 Ind, Oas 532; 11 PL T 
708; Ind. Rul. (1931) Pat, 212, 
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that the effect of r. 118 of the Stamp Manual 
was considered. In my opinion the pro- 
Visions of r. 24 of the Stamp Manual have 
been complied with and the memorandum 
of appeal has been properly stamped. 

D. Reference answered. 





PRIVY COUNCIL 
Appeal from the British Columbia 
July 29, 1936 
Lorp BLANESBURGH, Lorp THANKERTON AND 
Lorp Roce 
VERNON LLOYD-OWEN-—APPELLANT 
VETSUS 
ALFRED E. BULL AND OTARRS — 
RESPONDENTS 

Company—Winding up—Duty of Court—All assets 
. of company should be brought inte winding up—Action 
should not be vexatious or oppressive. 

A Judge in winding up isthe custodian.of the in- 
terests of every class affected by the liquidation. It 
is his duty even if it be ina voluntary liquidation that 
opportunity offers, to see to it that allassets of the 
company are brought into the winding-up. In 
authorising proceedings, especially if they may or 
will involve some drain upon the assets, he must 
satisfy himself asto their probable success; where 
they involve no possible charge on assets, he will 
nevertheless be careful to see that any action taken 
in the Company’s name under his authority is not 
vexatious or merely oppressive. [p. 698, col. 2.] 

Messrs. Cyril Radcliffe and Frank 
Graham, for the Appellant. 

Messrs. J. W. de E. Farris and Wilfrid 
Barton, for the Respondents. 


Lord Blanesburgh.—This is an appeal 
by special leave from a judgment of the Court 
of Appeal for British Columbia, dated 
July 17, 1935, affirming an order of the 
Supreme Court dated March 28,1935. The 
petition on which the order of the Supreme 
Court was presented on March 13, 1935, 
by the appellant and the respondent John 
S. Salter asliquidator in the voluntary liqui- 
dation of a British Columbian Company, 
Pioneer Gold Mines, Limited, to be referred 
to throughout as “the company.” By the 
petition the liquidator submitted himself to 
the Court but took no active steps in the 
case It was the appellant, a minority con- 
tributory of the company, who was the active 
party. The petition prayed for an order 
that the liquidator be directed in the com- 
pany’s name to take aclion against the res- 
pondenis other than himself, for the reco- 
very of property and assets alleged to be 
the property ofthe company and for other 
relief. Alternatively the appellant asked 
for leave to bring an action in the com- 
pany's name for the same relief. The pro- 


VERNON LLOYD-OWEN V. ALFRED E, BULL (P. C.) 


699 


posed defendants collectively hold a con- 
trolling interestin the company, fifty-one 
per cent. of the issued shares. Two of them 
were directors; two others are represents- 
tives of a deceased director. As against 
all of these the claim or some part of it 
would be madein that character. The peti- 
tion was dismissed by the Supreme Court 
— Murphy, J.—and his order, as just stated, 
was affirmed on appeal. This bare state- 
ment suffices to disclose the unusual charac- 
ter of this appeal, one justified only by the 
importance of the issues involved, the excep~ 
tional circumstances in which the applica- 
tion was made, and the even more unusual 
course taken by the. learned Judgs in deal-: 
ing with it. 

The purpose of the petition was to obtain 
leave to have action taken in the com- 
pany’s name in respect of matters which so` 
far asit was a representative suit by a 
minority share-holder, had been the subject 
of a former action brought by one Andrew 
Ferguson suing personally and cn behalf of 
all other share-holders of the com- 
pany except the respondents against 
the respondents as defendants. The 
company itself was not joined as a party. 
The action had heen dismissed by the Sup- 
reme Court of British Columbia and by the - 
Court of Appeal. A further appeal to His ' 
Majesty in Council was also dismissed, but - 
not, asin the Courts below, on the merits, 
Ib was dismissed on objection to the com- 
petency of the proceedings then taken for 
the first time. Learned Counsel for two of 
the respondents as a preliminary objection 
and before proceeding to deal on the merits 
with the arguments which had been addres- 
sed to this Board by Jearned Counsel for the 
appellant Ferguson, objected that the ac- 
tion. and the appeal were then alike incom- 
petent. The relief which had been claimed 
by the appellant before the Board was all 
of it, when its true basis was appreciated, 
relief in respect of wrongs at the hands of 
the respondents really if at all inflicted 
upon or suffered by the company. Such 
relief could only be claimed and the right 
to it could only be ventilated in an action 
to which the company was at the least a 
party. But the objection went further. The 
company, it was said, was, and was even 
stated to be, in liquidation, and when a 
company was in that positicn no corporate 
relief could be granted in an action in 
whichit was not itself plaintiff. In short, the 
whole proceedings had become incompetent 
and ineffective : amendment not being open 
to the Board they should now cease, And 
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the Board by their judgment delivered on 
February 1, 1935, accepted that view. 
They examined the nature of the claims 
presented to them in argument on behalf 
of the appellant and concluded that they 
were, all of them, claims competent to tke 
ccmpany alone. They gaveit as their opi- 
nion that after liquidation no such claims 
could be made in a representative contribu- 
tories’ action even if tle company were 
joined as defendant. The following isthe 
passage from their Lordships’ judgment 
which deals with this aspect of the case: 
“The permissibility of the form of proceeding 
thus assumed, where the Ccmpany concerned is a 
growing concern, is an excellent illustration of the 
golden principle that procedure with its 1ules “is 
the handmaid and not the mistress of justice. The 
form of action so authorised is necessitated by the 
fact that in the case cf such aclaim as was suc- 
cessfully made by the plaintiff in Cook v. Deeks 
—and there is atleast a family likeness between 
that case and this—justice will be denied to him 
if, the mere possession of the Company's seal in the 
hands cf his opponents were to prevent the asser- 
tion at his instance of the corporate rights of the 
Company as against them. Buteven in the case of 
a growing ccmpany aminority share-holder is not 
entitled to prcceed in a represertative action if he 
is unable to show when challenged that he has ex- 
hausted every effort to secure the joinder cf the 
company as plaintiff and has failed. But cessante 
ratione legis, cessat lex ipsa. So soon as the Com- 
pany gces into liquidation the necessity for any 
such expedient in precedure disappeais. Passing 
over the superficial difficulty that ea Company in 
compulsory liquidation cannot be proceeded against 
without the leave of the Court, the real complain- 
ants, the minority share-holders, are now no longer 
at the mercy of the majority, wrongly retaining the 
property ofthe Company by the strength cf their 
votes. Ifthe liquidator, acting atthe behest of the 
majority, refuses when requested to take action in the 
name of the Company against them, it is open to 
any contributory toapply to the Ccurt, and under 
s. 234, Provincial Companies Act, which corresponds 
to s. 252 of the Imperial Statute, it is open to the 
Qourt, on cause shown, either to direct the liqui- 
dator to proceed in the Company’s name or on proper 
terms asto indemnity, and otherwise to give to the 
applicant leave to use the Company's name as plaint- 
iff in any action necessary to be brought for the 
vindication of the Company's rights. Nor is the con- 
tributory confined to that form of proceduie. It 
would be open to him, sofar at least as the respond- 
ent directors are concerned under s. 243 of the Act, 
without leave from any one, and by motion or sum- 
mons on the winding up jurisdiction, himself to 
bring the respondents before the Court and obtain 
relief on the Company's account, against the res- 
pondent whose liability to the Ccmpany is in that 
proceeding established. See and contrast Cape Bre- 
ton v. Fenn (i), . And it is the policy of the Act, 
that allclaims competent tothe Company shculd be 
brought within the scope and control of the winding 
up and that not only in a compulsory liquidation, 
Therefore, such procedure is not to be discouraged. 
“In the result, in their Lordships’ judgment, the 
cbjection taken to the competency of the present 


(1) (1681) 17 Ch. D 198; 50 LJ Ch. 321;.441L T 445; 
29 W R 386, 
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proceedings in relation to the relief now alone asked 


for is well-founded: and the only possible order to be 
made isone dismissing the appeal.” | 

And then their Lordships dealt with ihe 
cosis. They hadin an earlier pari, of their 
judgment commented severely upon charges 
of fraudulent conspiracy which Counsel 
for the appellant had refused either to with- 
draw or at least to restrict. These charges 
recklessly made, had not, they said, in 
that aclion been established. Accordingly 
because of the refusal of the appellant to 
withdraw them he was ordered to pay the 
costs of the appeal while the adverse orders 
as 10 costsin the Courts below were left un- 
disturbed notwithstanding the late stage ab 
which the competence of the action was 
challenged by the respondents. 

Their Lordships do not doubt that the 
appellant's petition now under review was 
suggested by the above statements in their 
judgment in the Ferguson action, and it 
may be added that before it was present- 
cd the liquidator had been invited to 
institute proceedings in the ccmpanys 
name and he hed refused. It seems, how- 
ever, tohave been suggested in the Pro- 
vincial Courts that the petition should be 
granted on the ground that it was at least 
encouraged by their Lordships. ‘That is 
not so. The possibility of further proceed- 
ings was cerlainly not absent frem their 
minds. They deplored the fact that the ob- 
jection taken was “an obstacle to finality." 
They did not forget s. 243 of the Act. But 
they said and meant no more. The peti- 
tion when presented was one to be dealt 
with by the Judge in liquidation upon the 
considerations relevant in such cases. And 
the proper judicial attitude towards such 
¿n applicaticn is well understood. A Judge 
in winding up is the custodian of the in- 
terests cf every class affected by the liqui- 
dation. It is his duty even, if it be in 
a voluntary liquidation that opportunity 
offers, to see to it that all assets of the 
company are brought into the winding up. 
In authorising proceedings, especially if 
they may cr willinvolve some drain upon 
the assets, he must satisfy himself as to 
their probable success: whereas in the pre- 
sent case, they involve no possible charge on 
assets, he will nevertheless be careful to 
see that any action taken in the company's 
name under his authority is not vexatious 
or merely oppressive. l 


The learned Judge, however, on this 
occasion went far beyond this. Instead 
of treating himself only as a custodian of 
the company’s proprietary interests tak- 
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ing counsel perhaps with representative 
non-partisan contributories he directed the 
petition tobe served upon the actual defen- 
dants to ihe proposed action and they, not 
content with the Board’s judgment in the 
Ferguson appeal, which had been referred 
to in tke petition, brought into evidence 
the whole voluminous record in that action 
and even the shorthand notes of the proceed- 
ings before their Lordships, and all of these 
are entered in the order of the learned 
Judge as having been read by him. His 
aclion in this matter, without precedent in 
their Lordships’ experience, had the effect 
not only before him, but in the Court of 
appeal, and before this Board there has 
been at the instance of the respondents, 
the proposed defendants, what approached 
as near to a pieliminary trial of the propos- 
ed action as they could make it. As a 
result not only have the proceedings be- 
come inexcusably elaborate, but judicial 
attention from the primary issue has, their 
Lordships cannot doubt, been to some ex- 
tent diverted. The learned Judge gave no 
reasons for the order he made dismissing 


the petition. But, having regard to the’ 


fact that all tLe proceedings in the Ferguson 
action are readin the judgment, and tothe 
terms of the notice of appeal therefrom, their 
Lerdships feel satistied that his reasons 
were substantially the same as those given 
by the majority of the Court of appeal em- 
bodied in the following passage from the 
judgment of Macdonald, J.: 

“We should only allow this appeal if, in our 
opinion with fraud in all its phases eliminated, a 
new plaintiff on legal grounds apart from fraud 
would have a reasonable chance of success. In view 
of all that occurred my own opinion as expressed at 
the time and the further study of the case in the 


light of the argument presented to us the proposed. 


new action could not in my judgment possibly suc- 
ceed, and that being so, it isnot just that the res- 
pondents should be subjected tothe cost and incon- 
venience involved in contesting it.” 

Their Lordships with reference to this 
pronouncement note first that it is based 
on the assumplion that “fraud in all its 
phares will be eliminated" from the proposed 
action. It may be, but it will not necessarily 


be so. Doubtless no more will be heard of the ` 


fraudulent conspiracy so adversely comment- 


ed upon in their Lordships’ judgment in: 


the Ferguson appeal—and of this: their 
Lordships were assured by Mr. Radcliffe— 
but if the facts as proved in the proposed 
action justify personal reflection on any 
defendant the company cannot in advance 
be precluded -from making it; and no as- 
surance to ihat extent has been given nor 
Can it be asked for. It must be remember- 
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ed that cs relied on by the respondents 
themselves in obtaining the dismissal of 
the Ferguson appeal, the company was a 
stranger tothe proceedings then. So far 
as the company was concerned, these pro- 


ceedings were all coram non judice: it 


cannot be affected by anything that teek 
place in its absence. The unfortunate ex- 
perience of the plaintiff in the Ferguson 
action, however,.will be the best protection 
the respondents can have against any fur- 
ther reckless charges of fraud being made 
against them. ; 

The next ground of Mr. Justice Mac- 
donald’s judgment is that in his opinion, 
with fraud in allits phases eliminated, the 
proposed aclion cannot possibly succeed. 
In answer to this their Lordships will only 
say that it would be unjudicial for any 
Judge who heard the arguments on this 
appeal io express a conclusion so absolute. 
Their Lordships purposely refrain ‘from 
expressing even a provisional opinion on 
the question. They have formed none. The 
time for that is not yet. All they need now 
say is that the proposed action will not be 
in any sense a frivolous or vexatious one, 


“and if the respondents feel aggrieved at 


having to face it, they must remember. that 
it is the price they pay for their successful 
objection to the competence of the Ferguson 
proceedings. 

In this connection, however, their Lord- 
ships would add thatin their judgment the 
fact that Mr. Davis Sloan so much referred to 
inthe argument, has died since the Fergu- 
son action wastried should not prevent his 
evidence given in that action from 
being read quantum valeat at the 
trial of the proposed action if the presiding 
with all the 
evidence before him, that justice to either 
party so requires: and their Lordships will 
humbly advise that the order presently to 
be stated should be made on the under- 
standing that all necessary consents to that 


“end, so soon as they. are asked for by the 


Judge, will be forthcoming. | 
Surveying now the whole case in the 
light of the arguments addressed to them 
their Lordships are of opinion that the dis- 
eretions below have heen exercised on 


‘a wrong principle and on a basis which 


their Lordships cannot accept. It is, they 
think in all thé circumstances and upon 
the understanding that if so required by 
the Judge at the trial all*necessary consents 
will be forthcoming tothe evidence of David 


‘Sloan deceased given in the action Fergu- 


son V. Wallbridge et alios being then read 
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quantum valeat, it is just that leave be 
given tothe appellant to institute the pro- 
posed action in the company’s name against 
the respondents other than the liquidator on 
& proper indemnity to be settled in case of 
difference by the Judge in winding up. The 
appeal should be allowed, the orders below 
discharged, and an order on the above 
terms substituted, and their Lordships will 
humbly advise His Majesty accordingly. 
There will be no costs to either side in 
either Court below. The respondents, 
other than the liquiditor, must pay to the 
appellant his costs of this appeal. 

D. Appeal allowed. 

Solicitors for the Appellant:~ Messrs. Blake 
& Redden. 

Solicitors for the Respondents: —Messrs. 
Gard Lyell & Co. 
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ALLAHABAD HIGH COURT. 
Criminal Reference No. 411 of 1936 
August 25, 1936 
BENNET, J. 

EMPEROR— PROSECUTOR 
Versus 
MALKHAN SINGH—Accussp 

Criminal Procedure Code (Act V of 1898), s. 482— 
Action under s. 482—Order, whether should be passed 
on same day on which offence occurs. 

Under s. 482, Criminal Procedure Code, the Court 
does not dispose of the offence, but it merely makes a 
complaint. There is no reason why the legislature 
should desire to limit the right ofa Court to makea 
complaint by the extraordinary provision that unlike 
a private complainant a Court should only be allowed 
to complain on the day on which the offence takes 
place. An order under s. 482 passed subsequently 
is not therefore invalid. Bipin Chandra Pal v. 
Emperor (1), referred to. 


Cr. Ref. made by the Additional Sessions 
Judge, Fatehpur, dated April 25, 1936. 

Mr. Shambhu Prasad for Mr, Shiva Prasad 
Sinha, for the Accused. 


Order.—This is a reference by the 
learned Sessions Judge of Aligarh recom- 
mending that an order under s. 482, Cri- 
minal Procedure Code, by a Magistrate for 
the prosecution of one Thakur Malkhan 
Singh, Advocate, under s. 228, Indian Penal 
Code, should be set aside but that the ; trial 
of this person under s. 189, Indian Penal 
Code, should proceed. The facts are that a 
Magistrate who had been sitting as a re- 
turning officer passed an order cn Decem- 
ber 12, 1935, to ihe effect that he was dis- 
posing of certain revenue cases and he was 
interrupted by Thakur Malkhan Singh, in- 
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tentionally and also threatened by him. The 
position taken by the learned Additional 
Sessions Judge is that the interruption was 
on the previous day, December 1], and that 
the order should have been passed on that 
day and not on December 12. The argu- 
ment of learned Ccunsel which has been 
accepted by the Court below is that an 
order under s. 482. Criminal Procedure 
Code, must be passed on the day on which 
the offence occurs. This argument is based 
on the fact that an order under s. £80, Cri- 
minal Procedure Code, must be passed on ` 
ihe day on which the offence occurs. In 
s. 480 (1), Criminal Procedure Code, it is 
stated that when any offence under ss. 175, 
178, 179, 183 or 228, Indian Penal Code, is 
committed in the view or presence of any 
Civil, Criminal or Revenue Court, the Court 
may cause the offender to be detained in 
custody and at any time before the rising ` 
of the Court on the same day may, if it 
thinks fit, take cognizance of the offence 
and sentence the offender to fine not ex- 
ceeding two hundred rupees, etc. Now this 
section provides for summary punishment 
by a Court although that Court need not 
be a Criminal Court but may be a Civil or 
Revenue Court. 

In conferring this peculiar jurisdiction on 
Courts which are not Criminal Courts the 
legislature introduced the limitation that 
the jurisdiction must be exercised before 
the rising of the Court on the day on which 
the offence is committed. As the jurisdic- 
tion was a peculiar one it was not unna- 
tural that the legislature should introduce 
this limitation of time. If the limitation 
did not exist it would be difficult for a Civil 
or Revenue Court to take proceedings on 
a subsequent date when the offender would 
presumably not be before the Court. But 
there is no such limitation ins. 482, Cri- 
minal Procedure Code. In that case the 
Court is not required to take proceedings 
before the rising cf tbe Court, and in fact 
the only proceeding that the Court takes 
is after recording the facts constituting 
the offence and the statement of the accused 
to forward the case to a Magistrate, and 
the subsequent steps are taken by a Magis- 
trate. Under s. +82, the Court does not 
dispose of the offence, but it merely makes 
a complaint. Learned Counsel has altoge- 
ther failed to satisfy me as to why the 
legislature should desire to limit the right 
of a Court to make a complaint by the 
extraordinary provision which he suggests 
that unlike a private complaint a Court 
should only be allowed tocomplain on the 
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day on which the offence takes place. I 
can think of no reason whatever why such 
an extraordinary limitation should be sug- 
gested. There is nothing whatever in the 
language of the Criminal Procedure Code 
to support this strange idea. Learned 
Counsel has no authority whatever in sup- 
port of his proposition. On the contrary 
the only authority to which he made a re- 
ference, Bipin Chandra Pal v. Emperor 
(1), lays down the contrary. The same argu- 
ment was advanced to a Bench of the Oal- 
cutta High Court and it was held by Ram- 
Pini, J. on p. 165*, as follows :— 

“The Chief Presidency Magistrate proceeded under 
s. 482, Criminal Preeedure Oode. There is no pro- 
vision in this section, as there is ins. 480, that he 
should take proceedings the same day as that on 
which the offence is committed.” 


Learned Counsel referred to p. 169* of the 
-~ ruling in which Sharafuddin, J. steted: 

“Assuming that s. 482, Criminal Procedure Code, 
required the proceeding to be drawn up on the day 
the offences were committed, this objection is of no 
avail to the petitioner inasmuch as the proceeding 
of August 25, related also as to what had happened 
on that date.” - 

This learned Judge merely treated the 
argument as an assumption and he did 
not state that he adopted the argument as 
at a'l correct. The ruling, therefore, is 
against the learned Counsel. The Court 
below has not referred to any ruling in sup- 
port ofits peculiar view of the law. It ap- 
pears to me to be particularly objectionable 
to interfere in the course of a trial before 
a Magistrate, and in the present case the 
view of law that has been put forward for 
the reference is one which is radically un- 
sound. Accordingly I reject this reference. 

D. Reference rejected, 

(1) 35 C 161; 7 Or. LJ 95; 7 OC LJ 63. 
*Pages of 35 C.—[H#d.| 





. LAHORE ‘HIGH COURT 
First Civil Appeal No. 215 of 1935 
November 14, 1935 
ADDISON AND ABDUL RASHID, JJ. 
KANTI CHANDRA MUKERJI, OFFICIAL 
RECEIVER AND ANOTHER —APPELLANTS 
VETSUS 


BADRI DAS AND OTHERS—RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Arts. 59 and 
60—Money deposited with banker and payable on 
demand—Suit to recover such money—Article ap- 
plicable. 

Where money is deposited with a banker and 
is payable on demand, a suit for the recovery of the 
same is governed by Art. 60, and not by Art. 59, 
Limitation Act. Moti ‘Gauri v. Naranji Dwarka 
Das (2), Bhimanna Kumaji Sonar v. Veni Chand (3), 
Jiggt Lal v. Kishan Lal (4), Sohanpal v, Mustafa 
Hussain (6), Perundevitayar Ammal v. Nammalver 
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Chetti (8) and Subramania Chettiar v. Kadiresan 

hettiar (9), relied on. i T 

F, C. A. from the decree of the Senior Sube 
Judge, Delhi, dated October 31, 1934. 

Messrs. Mehr Chand Mahajan, Bishan Na- 
rain and Bhagwat Dayal, for the Appellants. 

Mesars. Ram Kishore and Nawal Kishore; 
for the Respondents. | 

Judgment.—The plaintiff Badri Das, a 
retired Military Accountant, deposited his sav- 
ings from time to time with Seth Raghu Mal- 
Khandelwal, who carried on business under 
the style Messrs. Madho Ram-Budh Singh, 
Bankers, General Iron Merchants, Founders 
and Direct Importers, Chawri Bazar, Delhi. 
Raghu Mal died in September 1926, leaving 
a will by which defendants Nos. 2 to 6 were 
made his executors. This will was admitted 
to probate by the Calcutta High Court and 
the executors have been impleaded as 
representing the estate of the deceased. As 
certain disputes arose between the executors 
and an administration suit was brought by 
one of them in the High Court at Calcutta, 
the Official Assignee of Calcutta was ap- 
pointed Receiver of the estate. He, there- 
fore, was also impleaded asa defendant, 
sanction being obteined for this purpose 
from the High Court at Caleutta. The suit 
was brought for Rs. 24,000, made up of 
various deposits made by the plaintiff with 
Messrs. Madho Ram-Budh Singh, together 
with interest at Rs. 0-8-6 per cent. per 
mensem. The first deposit was one of 
Rs. 2,700 made on November 25, 1922, and 
the last was one of Rs. 4,600 made on 
May 1, 1926,a few months before the pro- 
prietor of the firm died. There were also 
certain withdrawals from time to time, ihe 
first of which was Rs. 100 in cash through 
Lala Bhola Nath on November 26, 1922. 
The last withdrawal in the lifetime of the pro- 
prietor of the business was one of Rs. 55-13-6 
on May 31, 1925. The last withdrawal 
was on November 21,1929, when the exe- 
cutors apparently allowed the withrawal cf 
Rs. 2,000. The total withdrawals came to 
Re. 3,044-15-9 and the deposits, with 
interest, up to the date of the suit, namely 
May 13, 193], came to Rs. 27,044-15-9, the 
balance due being Rs. 24,000 which sum is 
jn suit. 

The claim has been contested by the 
Official Assignee, who was appointed Re- 
ceiver, on the ground that this is not a case 
of deposits but of ordinary Joans made by 
the plaintiff to Messrs. Madho Ram-Budh 
Singh and that Art. 59, Limitation Act, 
therefore applied and not Art. (0. There 
ie good evidence that Bhola Nath, the uncle 
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of the plaintiff, was a trusted servant and 
Munim of Seth Raghu Maland that it was 
for this reason that the plaintiff com- 
menced to deposit his money with 
him, The deposits and withdrawals 
have been proved andit has also been 
established that the plaintiff used to get an 
annual statement of account showing the 
amount due to him. There is also no doubt 
thatthe money was repayable on demand. 
On these findings the trial Judge has held 
that the plaintiff's claim related to money of 
a customer in ihe hands of his banker, ad- 
vanced under an agreement that it shall be 
payable on demand, and that apart from this 
agreement, which has been established by 
the evidence, it was clearly implied by the 
course of dealings between ithe parties. On 
this finding the trial Judge held that Art. 60 
applied and it is not disputed that if that 
article applied the claim is within time. 
The suit was.decreed and the Official As- 
signee along with one exesutor Hans Raj, 
has preferred this appeal against the decree 
of the trial Court. 

We have no hesitation in holding that the 
facts are as stated above and that they do 
not admit of any other interpretation than 
that placed upon them by the trial Court. 
The sole question, therefore, in this appeal 
is whether in these circumstances 
Art. 59 or Art. 60, Limitation Act, 
applies. Numerous authorities have 
been cited before us. The first was 
Ichha Dhanji v. Natha (1) where it 
was held that the relationship between a 
native banker and a person depositing 
money with him in the ordinary way of 
business is that of borrower and lender, and 
the money lodged can be recovered as 
money lent. To sucha transaction it was 
held Art. 59, Limitation Act (XV of 1877), 
applied. By the amending Act of 1908, 
however, certain words were added toArt. 60, 
namely, ‘including money of a customer in 
the hands of his banker so payable.’ Arli- 
cles 59 and 60 now run as follows: 


59.—For money lent Three years|When the loan is 
under an agree- made. 
ment that it shall 
: be payable on de- 
mand, 
60.—For money depo-; Do, When the de- 
gited under an mand is made. 


agreement that 
it shall be pey- 
able on demand, 
including money 
of a customer in 
the hands of his 
banker so pay- 
able. 


(1) 13B 338, 
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Since that amendment the decisions ofthe. 
various Courts are for the most part to the 
effect that Art. 60 applies in the case of a 
customer's money in the hands of his 
banker, when payable on demand. This 
view seems to have now been taken by the 
Bombay High Court as well. Kemp, J., in 
Mott Gauri v. Naranji Dwarka Das (2), held 
thatthe word ‘deposit’ in Art. 60 eovers all 
payments of a customer's moneys made to 
a banker which make up the credit balance 
in favour of a customer in the bankers 
hands. He further held that in order to 
create the relation cf banker to his customer, 
there is no necessity that tke banker 
should carry on only the trade of a banker. 
It sutficesif, with regard to the particular 
transaction. he was a banker as regards 
the particulr customer. In Bhimanna 
Kumaji Sonar v, Veni Chand (8) a Division 
Bench of the Bombay High Court held-that: 

“Under Art. 60, . Limitation Act, it was not 
necessary to .prove that the borrower was 
carrying on business only as a banker. A man 
might become a banker or place himself in the 
position of a banker with regard to a particular 
customer, and if the dealings with the lender 
and the borrower are such that the Court is 
satisfied that it can be said that the borrower 
is inthe pcsiticn of a banker tu the lender, 
then the money so lent can be considsred asa 
deposit.” : 

The Allahabad High Court in Dhram Das 
v. Ganga Devi (4) took the view that a suit 
to recover money deposited with a banker 
on a current account is governed as to 
limitation by Art. 59 and not Art. 60. This 
was before the amendment of the Indian 
Limitation Act. In Juggi Lal v. Kishen Lal 
(5) the sarne Court went on to hold that 
there was no doubt, since the passing of 
the Indian Limitation Act, 1903, that a suit 
for the recovery of money deposited with 
a banker and repayable on demand is 
governed by Art. 60 and not Art. 59, and 
a similar view was taken by another Division 
Bench in Sohanpal v. Mustafa Hussain 
140 Ind. Cas. 93 (6). The Lower Burma 
Chief Court in. M. M. K.K. Chetty v. Pala- 
niappa Chetti, 57 Ind. Cas, 903 (7), took the 
view that in such a suit as the present, 
Art. 57 and not Art. 60 applied. The 
Judges who decided that case said that the 

(2) AI R 1927 Bom, 362; 102 Ind. Cas. 408; 29 Bom . 


L R 423. A 

(3) 28 Bom. L R 73; 93 Ind, Gas. 215; AIR 1926 
Bom. 168. 

(4) 29 A 773,4 A LJ 628; A W N 1907, 263. 

(5) 37 A 292; 28 Ind. Oas. 949; A I R1915 All. 78; 13 
AL d 402. 

(6) 140 Ind. Cas. 96; (1932) A L J 281; Ind. Rul. 
(1932) All. 631. 
(7) 57 Ind. Cas, 908 AI R 1920 L B74;10 LB R’ 

` $ 
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words ‘on demand’ in Art. 60 were not used 
in the legal sense of “at once without 
demand’ but inthe popular sense of “on ex- 
press demand being made.” On the other 
- hand, even before the Limitation Act was 
amended, a Division Bench of the Madras 
High Court in Perundevitayar Ammal v. 
Nammalvar Chetti (8) held that in such a 
suit as the present Art. 60 applied and not 
Art. 59, while in Subramania Chettiar F. 
Kadiresan Chettiar (9) another Division 
Bench held that under Art. 60, Limitation 
Act, as amended, money left in the hands 
of a trader who is nota banker will bea 
deposit in circumstances such as would make 
it money of a customer where the depositee 
isa banker and that Art. 60 and not Art. 
59 applied to a suit to recover money so 
deposited, even though it is payable on 
“demand. Again the Caleutta High Court in 
Ishur Chunder v, Jiban Kumari (10) held 
that Art. 60 and not Art. 59 applied to a 
suit like the present. 

A similar case came before a Division 
Bench of this Court and the decision has 
been reported in Gulab Rai Gujar Mal v. 
Sandhi (11). The argument there was as to 
whether Art. €0 or Art. 57 applied, but this 
is a distinction without a difference. It was 
held that Art. 60, as amended, applies in 
terms to money of a customer in the harids 
of his banker, advanced under an agreement 
that it, should be payable on demand, and 
its operation is not restricted to those cases 
only in which the agreement to pay the 
amount due on demand is ‘expressed.’ As 
in the present case there is no doubt that 
these were deposits by a customer to his 
banker, on the authorities we have no 
hesitation in holding that Art. 60 applies 
and that the suit is not barred by limitation. 
We, therefore, dismiss the appeal with 
costs, : 


D- l Appeal dismissed. 


_() i8 M390, 5 M E 203, 

(9) 39 M 1081; 32 Ind. Cas, 965; A 
‘916; 30M LJ 245; 3 L W 68; 19 R 
1M-W N 186. 

_ (10) 16 C 25. 
(11) 15 Lah. 242; 151 Ind. Cas, 712; AI R 1934 Lah, 
42; 37 P L R56; 7R L 200, 
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ALLAHABAD HIGH COURT. 
Full Bench | i 
Criminal Appeal No. 155 of 1936 
Mav 14, 1935 
SULAIMAN, C. Ja NIAMAT ULLAH AND 
COLLISTER, Jd. 
DEOKINANDAN--APPELLANT 
VeETSUS 
EMPEROR—Opposite PATRY 
Criminal trial—Confession—Admissibility ~ Con- 
fession made to chowkidar appointed under N.-W. 
Province Village and Reads Act (XVI of 1879), 
whether admissible—Evidence Act (I of 1872), s. 25. 
A village chowkidar appointed under North-West- 
era Province Village and Road Police Act, 1873, 
is a Police Officer within the words of s. 25, Evi- 
dence Act, and consequently a confession made to 
him isinadmissible in evidence. Ghunnat v, Em- 
peror (10), overruled. 
[Case-law discussed.] 
Cr. A. from an order of the Sessions 
Judge, Allahabad, dated February 6, 1936. 
Mr. Trtloki Nath Madav, forthe Appel- 
lant. 
The Government 
Crown. 


Sulaiman, C. J—The question referred 
to this Full Bench is whether a village 
chowkidar appointed under the Act is a 
Police Officer within the meaning of s. 25, 
Evidence Act. Now obviously there are 
two views which are open. As the word 
“Police Officer” has not been defined in 
the Evidence Act, one may understand by 
it what is understood in common parlance 
as indicating an officer belonging to the 
Police force, orone may refer to the Police 
Act and Police Regulations for the purpose 
of ascertaining who is a Police Officer. 
Under Act XX-of 1856 a body of persons 
called chowkidars were those whose num- 
ber and grade of salary had to be fixed 
by Magistrates and whose appointmen{s 
were made by Magistrates under the con- 
trol of the Commissioner. Their appoint- 
ment, suspension and dismissal were not 
in the hands ofihe superior Police Autho- 
rities. Act V of 1861 defined the word 


Advceate, for the 


“Police” as including all persons who were 


enrolled under that Act. The superior 
officers were mentioned ins. 4, and then 
s. 7 provided that the appointment of all 
officers, other than those mentioned in s. 4, 
shallrest with the I-G , D. I. G., A. L-G. and 
8. P. Secticn 21 made the Act inapplicable 
to any hereditary or other village Police 
Officer unless enrolled under the Act. 


a e 
In these sections the officer was described 
as a Police Officer. Inthe last s, 47 there 
was a provision that the Local Government 
may declare that any. authority exercised 
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by the District Magistrate over “any vil- 
lage watebman or o'her village Police 
Officer” shall be exercised by the District 
Superintendent of Police. This last section 
indicated that a village watchman may 
well be a village Police Officer, but the 
words used were “Village Police Officer” 
and not simply Police Officer. Section 21 
drew a distinction between hereditary or 
other village Police Officers and Police 
Officers. The former could not be enrolled 
as members of the Police without their 
consent and the consent of those who had 
the right to nominate them. The Police 
Regulations, Part 3, para. 371, laid down 
that the Police force consists of : 

(a) (4) Provincial Police, civil, armed or 
mounted, (ii) Government Railway Police 
appointed and enrojled under Act V of 
1861 and (b) village chowkidars appointed 
under Act XVI of 1873 and not so enrolled. 
Paragraphs 372 and 373, however, express- 
ly show that village chowkidars are not 
regarded as officers of the force who come 
down up to the grade of constables only. 
In s. 45, Criminal Procedure Code, Act V 
of 1898, village headman, village account- 
‘ant, village watchman, village owner or 
occupier of land and the agent of any such 
owner or occupier ofland, are bound to 
communicate to the nearest Magistrate or 
officer-in-charge of a Police Station infor- 
mation as regards certain particulars. The 
section as it stands would seem to suggest 
a distinction between a village watchman 
and a village Police Officer. 

The scheme of these Acts also shows that 
a village watchman is nominated by the 
gamindars or the lambardar of the village, 
and then appointed by the Magistrate. Of 
course the nomination may not be accepted, 
‘but noone who has not been so nominat- 
ed can be appointed a village watchman 
by the Magistrate. On the other hand 
Police constables are appointed by the 
superior Police Authorities and not by the 
Magistracy. There is accordingly a distinc- 
tion and the two belong totwo different 
grades. It is ulso afact that ordinarily a 
village watchman is a resident of the village 
who would be well-known to the inhabi- 
tants and with whom they may well be 
familiar and intimate, with the result that 
they would not be afraid of him to the 
same degree as they would be of a Police 
constable or Pqlice Sub-Inspector coming 
from the Police Station tomake an inves- 
tigabion. It also appears that although the 
duties of the village watchman are like those 
cf the other persons mentioned in s, 45, Cri- 
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minal Procedure Code, his powers also are 
in no sense wider than those conferred on 
such other persons. He is certainly not 
invested with other powers conferred upon 
Police Officers by the Criminal Procedure 
Code. The Indian Evidence Act was passed 
in 1872, after the Police Act of 1861 was 
passed and the earlier Oriminal Procedure 
Code of 1861 wasin force. The contention 
of the learned Government Advocate that 
the words “Pclice Officer” in the Evidence 
Act shuld be understcod in their technical 
meaning as disclosed by the Police Act, 
the Police Regulations and the Criminal 
Procedure Code is not without some force. 
On the other hand, the preponderance 
of authority appears to be in favour of the 
view that the words “Police Officer” in 
ihe Indian Evidence Act should be given 
a more liberal interpretation and awider 
meaning than that indicated by their tech- 
nical sense. The authority for the latter 
view is the case in Queen v. Hurribole 
Chunder Ghose (1),1n which Garth, O. J., 
held that the confession made in the pre- 
sence of a Deputy Commissioner of Police 
and two Inspectors of Police was not ad- 
missible in evidence. On the facts of that 
case there could not have been the least 
doubt. The confession was recorded not 
only by the Deputy Commissioner of Police 
but actually inthe presence oftwo Ins- 
pectors of Police, one of whom had reduc- 
ed the confession to writing. It also ap- 
pears that the Deputy Commissioner of 
Police concerned was in fact a Police Offi- 
cer being a Superintendent of Police in 
the mofussil althongh he was also Deputy 
Commissioner in the City of Calcutta where 
the confession was actually recorded. Al- 
though, therefore, he had not the jurisdic- 
tion of a Superintendent of Police within 
the limits of the presidency town, he -was 
certainly a member of the Police force 
within the meaning of the Bengal Act. It 
is no wonder, therefore, that the learned 
Chief Justice held that a confession 
made tohim in the presence of two Ins- 
pectors of Police was inadmissible in evi- 
dence. But this case has been to some 
extent extended in subsequent cases and 
has been understood to lay down that the 
words “Police Officer” used in the Evideuce 
Act have not been used in their technical 
sense at all but have a much wider scope. 
In Queen-Empress v. Salemuddin Sheikh 
(2), the above view was expressed, but un- 
fortunately an earlier case of the same High 
(1) -1 C 207; 25 W R 86 Gr, 
(2) 26 O 569; 30 W N 393, 
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Court reported in Queen-Empress v. Bepin 
Behari Dev (3), was not referred to as it 
‘was perhaps not cited at all. The Oudh 
Court in Emperor v. Pancham (4), and 
Jangli v, Emperor (5), has held that a vil- 
lage chowkidar is a Police Officer within 
the meaning of s. 25, Evidence Act, The 
other cases relied upon by the learned 
Advocate forthe accused donot appear to 
be directly applicable. The case in Queen- 
_Empress v. Bhima (6), related to a Police 
Patel who is sirictly speaking not a village 
chowkidar, but according to Wilson's dic- 
tionary : 

“the headman ofa village having the general con- 
trol and management ofthe village affairs as well 


as the head ofthe Police and also exercising, to a 
limited extent, the functionsc£ a Magistrate.” 


The casesin Ah Foong v. Emperor (7), 
and Nanhoo Sheikh Ahmad v. Emperor (83, 
related to Excise Officers aud not to a 
village chowkidar. Unfortunately in these 
cases the relevant sections of the Police Act 
and the Criminal Procedure Ocde were not 
considered in detail, presumably because it 

“was thought that s. 25, Evidence Act, should 

be interpreted irrespectively of the techni- 
.cal meaning given to the words “Police 
Officer” in other Acis. On the other hand 
a Full Bench of the Patna High Court in 
Radha Kishun Marwari v. Emperor (9), 
has come to the conclusion that an Excise 
Officer is not a Police Officer within the 
meaning of the section. 

In Ghunnaiv. Emperor (10), it was re- 
marked by a Benchof this Court of which 
one of us was a member, that a ecnfession 
to achowkidar is nota confession to a 
Policeman within the meaning ofs. 25, 
Evidence Act. The point was not absolutely 
necessary for {he decisicn of that case, as 
there appeared to be plenty of evidence 
even independently of the confession. Nor 
does it appear that the pcint was argued at 
the Bar at any length. At any rate, there 
is no reference in the judgment to any of 

3)2CWNT7L. 

. (3) ATR 1933 Oudh 192; 143 Ind. Ces. 846; 100 
W N 348; (1933) Cr. Cas. 379; Ind. Rul. (1933) Oudh 
208; 34 Cr LJ 653; 8 Luck. 410. 


(5) A IR 1934 Oudh 19; 148 Ind. Cas, 475; (1934) 
a Cas. 99; 35 Or. L J664;11 O W N 119; 6RD 


(6) 17 B 485. 

(7) 46 C 411; 48 Ind. Cas.. 504; A I R 1919 Cal. 696; 
20 Cr. LJ 24;22 O W N 834, 

(8) 51 B 78; 99 Ind. Oas. 330; AIR1927 Bom. 4; 
28 Cr, L J 122; 28 Bom. L R 1196. 

(9) 12 Pat. 46; 140 Ind Cas. 283; AI1R1932 Pat. 
293; (1932) Cr, Cas. 765; 34 Cr. L Jl; 13 P LT 627; 
Ind. Rul. 1932) Pat. 299 \F B). 

(10) (1934) ALJ 143; 147 Ind. Cas. 630; AI R 
ee 132; (1934) Or. Cas. 190; 35 Cr. L J 448; 6 R 
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the earlier rulings. Il seems to me that the 
question isnot free from difficully, and a 
reasonable view io take may well be that 
in order to understand the meaning of the 
words “Police Officers” in the Evidence 
Act, one must have recourse tothe Police 
Act, the Police Regulations and the Code 
of Criminal Procedure which were in force 
at the time the Evidence Act w.s passed. 
On the other hand, a more liberal inter- 
pretaticn of the section would be in the 
interest of accused persons and would avoid 
the danger which was apprehended by the 
Legislature if confessions made toa Police 
Officer were admitted in evidence. As my 
learned brother Collister, J. has come to 
the conclusion that on reccnsideration it 
must be held that the view expressed in 
Ghunnai v, Empercr (10), was not correct, 
Iam not prepared to dissent. The prepon- 
derance of opinion appears to be in favour 
of the more liberal interpretation of the 
section, and with some hesitation I would 
agree with that view. 

Niamat Uliah, J.—As one of the Judges 
making this referenceto a Full Bench I 
have already briefly indicated my views 
on the question under consideration. In 
spite of the persuasive argument addressed 
to us by the learned Government Advocate 
and after carefully considering the doubts 
expressed by the learned Chief Justice, 
I feel no difficulty in holding that the 
term ‘Police Officer’ in s. 25, Evidence 
Act, has not been used in any technical 
sense. It is a well-known rule of interpre- 
tation ihatifaterm has not been defined 
by an enacimentin which it cecurs or by 
dhe General Clauses Act, it should be con- 
strued in its ordinary sense, with due 
regard to the context and surruvnding cir- 
cumstances which would include the defini- 
tion of thattermin a cognate enactment, 
The expression ‘Police-Officer’ in its ety- 
mological sense and as understood by Eng- 
lish-speaking people means a person holding 
an office in ihe Police force which is a well 
ascertained bcdy of public servants. Ordi- 
narily there can be little difficulty in find- 
ing out whether a particular individual 
admittedly or demonstrably belonging to 
ihe Police force is also a ‘Police Officer.’ 
Cases of difficulty may arise where a per- 
sen not belonging to the Police force ig 
jnvested with the duties or functions of a 
Police Officer. The case of Excise Officer as 
to whom there is some difference of opinion 
isin point: see Nanhoo Sheikh Ahmed v, 
Emperor (8) and Radha Kishen Marwari v. 
Emperor (9, But as already said there 


704 


can scarcely be any doubt in the case of a 
member of the Police force. Every public 
servant, including one belonging to the 
Police force, has some office (in the sense 
of function) assigned to him. As holder 
of such office he is an officer, 

If a question arises as to whether a 
particular class of public servants is or ig 
not a branch of the Police force, itis per- 
missible to refer to the Police Act and 
the Police Regulations under which the 
force has been constituted. There is, how- 
ever, no warrant for the assumption that 
the term ‘Police Officer’ used in the Evi- 
dence Act ia tobe ccnstrued with refer- 
ence to the classification of officers and 
men said to be implied in the various pro- 
visions of the Police Act. I donot consider 
it necessary to examine the contention of 
the learned Government Advocate that the 
framework of that Act implies a definite 
classification of {he kind already mentioned 
and that the chaukidars, though they belong 
to the Police force, cannot be regarded as 
those falling within the category of ‘Police 
Officers.” Allother ranks, including const- 
ables, are Police Officers according to the 
classification contended for. I am prepared 
to assume that such classification can he 
inferred from the Police Act examined as 
a whole. But to my mind it is limited to 
the administrative purposes contemplated 
by the Act, and the restricted sense in 
which the term is used in the Police Act 
isnot to be imported into all Legislative 
enactments in which the term may have 
«been used for totally different purposes 
“and in different context. To hold other- 
wiseis to give the Police Act the force of 
the General Clauses Act in this particular 
respect. 

I am unable to accept the view that 
because the Evidence Act was passed seve- 
yal years afterthe Police Act the framers 
of ss. 25 and 26, Evidence Act, must have 
examined the structure of the Police Act 
and must have used the term ‘Police Officer" 
in those sections in the identical sense 
in which ibis said to be used in the Police 
Act. The two Acts were drafted at different 
times and by different draftsmen and are in 
no way inter-dependent. Nor dol think that 
there is anything in the Criminal Procedure 
Code which justifies the construction of 
the term ‘Police Officex” in any technical 
sense. Itseemsto me that a reference to 
other enaciments* beyond what I have 
already indicated is apt to confuse the 
comparatively simple point which we are 
called upon to determine. Asa matter of 
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fact, one can avoid reference to the Police 
Act altogether, as it is conceded that a 
chaukidar is a member of the Police force. 
Even if it were otherwise, Act XVI of 1873 
under which chaukidars are appointed and 
maintained read with the Police Regulations, 
leaves no doubt on the point. Paragraph 371, 
Police Regulations, which have been made 
by the Local Government under statutory 
authority, sets out the composition of the 


Police force which includes: 

“Provincial, Civil, Armed, Mounted and Govern- 
ment Railway Police, village chaukidars appointed 
in Agra under Act XVI or 1873 and in Oudh under 
Act XVIII of 1876.” 


Ib will be seen that chaukidars, though 
appointed under a special enactment and 
according to a particular procedure as to 
nomination therein provided, are an in- 
tegral part of the Police force. A chaukidar 
has acertain function or office, however 
humble, which he fills; gua such office he 
is an officer. The word ‘officer’ in this 
connection should be understood in its 
etymological sense and not as implying a 
person of a superior rank. Itis not with- 
out interest to analyse the term ‘chaukidar’ 
and to compare it with ‘thanadar, the Sub 
Inspector; ‘chauki’ is used td indicate an 
outpost and ‘dar’ the person in charge 


thereof, just as ‘thana’ is used to indicate a 


Police Station and ‘dar’ the person in charge 
thereof. Each has powers and duties as- 
signed tobim and to that extent he is a 
Police Officer. Every chaukidar has a 
defined circle and specified duties and 
powers, e. g, to report the commission of 
cognizable offences, surveillance of bad 
characters and to arrest certain offenders. 
The case-law bearing on the point has 
been referred to by the learned Chiéf 
Justice and as he has pointed out, the pre- 
ponderance of authority is in favour of the 
view I am taking. Except in the judgment 
of Agarwala, J. in Radha Kishen Marwari 
v., Emperor (9), in no other decision, in 
which the question was considered, refer- 
ence is mide tothe Police Act which was 
impliedly treated as more or less irrelevant. 
The other learned Judges who wrote 
separate judgments in that case did not rely 
on the Police Act in arriving at their con- 
clusions. The questicn for decision in that — 
case was whether an Excise Officer, who 
has powers of a Police Officer in certain 
respects should be deemed to be a Police 
Officer where he exercises those powers. 
The remarks of Agarwala, J. so'far as they 
relate to a chaukidar, are in the nature of 
obiter dictum. I find myself in entire 
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` agreement with the view expressed by 
Garth, C. J. in Queen-Empress v. Hurribole 
Chunder Ghose (1) which was followed in 
Queen-Himpress v. Salemuddin Sh-tkh (2), 
namely that the term ‘Police Officer’ in 
s. 25, Evidence Act, should not be read in 
a strict technical sense but according to its 
more comprehensive and popular meaning. 
lt seems to me that the whole purpose under- 
lying that and cognate sections of the Evi- 
dence Actisin accord with this view and is 
apt to be frustrated in certain cases if the 
other view be accepted as correct. Once the 
desirability of excluding confessions made 
to Police Officersis conceded, it will be a 
great anomaly that confessions made to 
higher Police Officers are excluded while 
those made to the lower ranks who are more 
prone to misuse their powers should be 
admissible. Accordingly I hold that a 
chaukidar is a Police Officer within the 
meaning of s. 25, Evidence Act. 

Collister, J.—I have had the advantage 
of hearing the judgments of the learned 
Chief Justice and my learned brother 
Niamat Ullah, J., and Iam in agreement with 
the views which have been expressed by the 
latter, Ihave not much to add. It is of 
course a fact that achaukidar appointed 
under Act XVI of 1873 is a member of the 
village community and may in that capacity 
bea cultivator of land or engage in any 
other occupation in the village and from 
that point of view it can be argued with 
some plausibility that he would not ordi- 
narily be interested in the conviction of a 
fellow villager; but heis also a servant of 
Government, and as such, he wears a uni- 
form and draws a salary. He is thusan 
official as well as a villager, and in practice 
he is in close association with the local 
Police Station. Under 5.8 (c), Act XVI of 
1873, he was given the power of arrest, but 
this power does not find place in s. 45, 
Criminal Procedure Code. 

It is pointed out to us that under ss. 5 
and 6, Act XVIof 1873, the appointing 
authority for chaukidars is the District 
Magistrate, whereas the appointing autho- 
rity for members of the regular Police (other 
than officers of the higher ranks) is the 
Inspector-General of Police or his immediate 
- subordinates: vide s. 7, Act V of 1861, 
This is true enough, but in the view which I 
- now take of ‘Police Officers,’ Ido not think 
that a difference of identity ın the person 
of the appointing authority can affect the 
determination of the -question before us. 


Moreover, it is to be observed that the. 


authority which the District Magistrate 
165—89 & 90 
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exercises over chaukidars for the purpose 
of Police may be delegated to the Superinten- 
vides. 47, Act V of 1861. 
In the Act of 1873 a chaukidar is referred 
to asa village Policeman, while in s. 47, 
Act V of 1861, we find the words “village 
watchman or other village Police Officer.” 
The word ‘other’ indicates that a chaukidar 
was regarded as a village Police Officer. I 
do not think that there is any magic in the 
word ‘officer’ and I can see no essential 
difference between a ‘Policeman” and a 
‘Police Officer’ of ungazetted rank. Para- 
graph 371, Part III of the Police Regula- 
tions of the United Provinces makes it clear 
that a chaulidar appointed under Act XVI 
of 1873 is a member of the Police force; and 
when once this fact is conceded—ag has of 
necessity been conceded before us to-day—I 
think it follows logically that he is a Police 
Officer within the plain and ordinary mean- 
ing of those words, i.e. a person holding a 
Police office; and I hesitate to accept the 
view that in s. 25, Evidence Act, the words 
should be interpreted in a narrow and 
technical sense, -the expression being re- 
stricted to those persons only who are ap- 
pointed as Police Officers by the Inspector- 
General of Police unders.7, Act V of 1861. 

It is true that a chaukidar is not included 
in the list of non-gazetted officers in para. 
373 of the Police Regulations; but that 
paragraph is apparently concerned with the 
regular force only. In any case, for the 
reasons which I have given, [I find it impos- 
sible to avoid the conclusion that a member 
of the Police force is a Police Officer. . In 
my opinion the words ‘Police Officer’ in 
s, 25, Evidence Act, cannot exclude a ‘village 
Police Officer’ or a ‘village Policeman,’ in 
other words a chaukidar. In Ghunnai v, 
Emperor (10), decided by a Bench of which 
I wasa member, no authorities appear to 
have been cited before the Court and 
para. 371 of the Police Regulations was 
obviously not considered. The decision of 
the point was not essential in that case as 
there was abundant evidence aliunde to 
support the conviction. Upon a re- 
consideration of the wnole matter and upon 
a review of the authorities which have been 
referred toin the judgments of the learned 
Chief Justice and my learned brother 
Niamatullah, J. Lam of opinion that the 
case in Ghunnat v. Emperor (10) does not 
express a correct view of the law as regards 
s. 25, Evidence Act. Inmy judgment a 
confession made to the ‘chaukidar of a 
village is barred by the provisions of s. 25, 
Evidence Act. 
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"By .he Court.—The answer to the ques- 
tion referred to us is in the affirmative. 
D. Answer accordingly. 
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QUDH CHIEF COURT 
Civil Revision Application No. 121 of 1935 
September 28, 1936 
ZIA-UL-HASAN, J. 
SARDAR KHAN—P.uaintirr—APPLIGANT 
versus 
BADRI PRASAD— DEFENDANT 


OPPOSITE PARTY 

Execution—Two persons having decree against same 
judgment-debtor—One taking out execution by attach- 
ment and sale of judgment-debtor’s alleged house— 
Other applying for rateable distribution — Property 
- purchased by him—Mother of judgment-debtor suing 

for possession of house on ground that it belonged to 
her—Suit decreed and possession grcnied—Suit by 
purchaser against the other decree-holder for return 
of money patd— Maintainability. ` 

When a person purchases immovable property at 
an auction salein execution of a decree of Court and 
subsequently loses the same under a decree passed 
ina suit brought by a third party against the pur- 
` chaser, the decree-holder and the judgment-debtor, 
such a purchaser is entitled to bringa suitfor the 
recovery of his purchase money as against the decree- 
holder. Bahadur Singh v. Ram Phal (1), followed. 

Money honestly paid by mistake of facts could be 
recovered back although the person paying it did not 
avail himself of means of knowledge which he possess- 
ed. Imperial Bank of Canada v. Bank of Hamilton 
(2)and Kelly v. Solari (3), referred to. 

The applicant held a money decree against S and 
so did the opposite party, B. B put his decree in 
execution by attachment and sale of a housealleged 
to be the property of S. The applicant applied for 
execution of his own decree against S and prayed ' 
that a rateable distribution be made of the sale 
proceeds. The house was sold for Rs. 300 and pur- 
chased by the applicant. Out of the sale proceeds a 
sum of Rs. 237-6 was paid to B rateably onthe amount 
of his decree, Rs. 18-12 were deducted about the sale 
commission and the balance of Rs, 44-3-6 was paid to 
the applicant himself in 1espect ofhis decree, Subse- 
quently, mother of the judgment-debtor, brought a suit 
for possession of the houseon the ground that it was 
her property andwas wrongly sold in execution of 
the decrees against her son. Tothis suit both the 
applicant and B were parties. The suit was 
decreed and possession of the house was delivered 
to S. Thereupon the applicant brought suit for recovery 
of Rs. 255-12-6 (that is Rs. 237-6 received by B as his 
share of the sale proceeds plus Rs. 18-12 sale com- 
mission) from B. 

Held, that applicant was entitled to recover the 
money that the opposite party received out of the sale 
proceeds of the house. There could be no doubt that 
both the parties were under a mistake of fact as to 
the ownership of the house that they brought to sale 
and now that the house has been held not to have 
belonged to the jifdgment-debtor and has been taken 
out of the possession of the applicant, justice, equity 
and gcod conscience require that the applicant 
should get his money back from whosoever received it 
in pursuance ofthe sale. 

[Case-law referred tc. | 
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C. R. App. of the order of the Sub-Judge, 
Unao, dated August 15, 1935. 

Mr. R. D. Sinha, for the Applicant. 

Mr. H. H. Zaidi, for Mr. H. Husain, for 
the Opposite Party. 


Judgment.—This is an application under 
s. 115 of the Code of Civil Procedure for re- 
vision of a decree of the learned Civil Judge 
of Unao, dismissing the applicant’s suit for 
money against the opposite party. 

The applicant held a money decree 
against a certain Bhambhu Narain and so 
did the opposite party, Badri Prasad. 
Badri Prasad put his decree in execution by 
attachment and sale of a house alleged to 
be the property of Shambhu Narain. The 
applicant applied for execution of his own 
decree against Shambhu Narain and 
prayed that a rateable distribution be made 
of ihe sale proceeds of the house which was 
going to be sold in execution of Badri Pra- 
sad’s decree. The house was sold for 
Rs. 300 and purchased by the present ap- 
plicant. Out ofthe sale proceeds a sum of 
Rs. 237-6 was paid to Badri Prasad rateably 
on the amount of his decree, Rs. 18-12 
were deducted about the sale commission 
and the balance of Rs. 44-3-6 was paid to 
the applicant himself about his decree. 
Subsequently Musammat Sheorani, mother 
of the judgment-debtor, brought a suit for 
possession of the house on the grounds that 
it was her property and was wrongly sold 
in executicn of the decrees against her son. 
Tothis suit both the present applicant 
and Badri Prasad were parties. The suit 
was decreed and possession of the house 
was delivered to Musammat Sheorani. 
Thereupon the applicant brought a suit 
which has given rise to this application for 
recovery of Rs. 255-12-6 (that is Rs. 237-6 
received by Badri Prasad as his share of the 
sule preceeds plus Rs. 18-12 sale commis- 
sicn) from. Badri Prasad on the ground that 
he himself believed ina bona fide manner 
that the house belonged to Shambhu Narain 
and that the Icss was caused to him -by 
reason of Badri Prasad putting the house to 
sale in execution of his decree. l 

The trial Court decreed the applicant's 
suit hut the learned Civil Judge in appeal 
dismissed it holding that the applicant 
himself was as much responsible for the sale 
of the house as Badri Prasad. Itis against 
this decree that the present application has 
been filed. 

I have heard the learned Counsel for both» 
parties and am of opinion that the applica- 
tion must mainly succeed. In the Ful™ 
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Bench case of Bahadur Singh v. Ram 
Phal, 7 O. W. N. 232 (1) it was held that 
when a person purchases immovable pro- 
perty at an auction-sale in execution of a 
decree of Court and subsequently loses the 
‘same under a decree passed in a suit 
brought by a third party against the pur- 
chaser, the decree-holder and the judgment- 
debtor, such a purchaser is entitled to bring 
a.suit for the recovery of his purchase 
money as against the decree-holder. The 
learned Judge of the Court below distin- 
guished this ruling on the ground that while 
in that case the auction-purchaser was a 
third party, in the present case the plaint- 
iff was himself one of the decree-holders who 
brought the property to sale. I do not think, 
however, that this makes any real difference. 
Hasan, J. (subsequently Sir Wazir Hasan, 
_ the late Chief Judge of this Court) in his 
judgment made the following observations. 

“According to s.3 of the Oudh Laws Act, 1876, the 


law to beadminietered by the Courts of Oudh shall 
beas follows:— 


“ev N ems POTN See Bee Ae eine ee 


'C) ae in cases not provided for by theformer part 
of this section or by any other law for the time being 
in force, the Oourts shall act according to justice, 
equity and good conscience.” 

Then, referring to the case of Imperial 
Bank of Canada v. Bank of Hamilton, 
(1903) A. O. 49 (2) he quoted the following 
remark of their Lordships of the Privy 
Council : 

“But means of knowledge and actual knowledge 
are not the same, and it was long ago decided in Kelly 
v. Solari, (1841) 9 M. & W. 58 (3) that money honestly 
paid by mistake of facts could be recovered back 
although the person paying it did not avail him- 
self of means of knowledge which be possessed. 
This decision has always been acted uponsince and 
their Lordships consider it applicable to the present 
case. 


Referring to this passage the learned 
Judge says: 

“To my mind the above pronouncement is conclus- 
ive on three points, 

l. that an action would lie to recover back money 
honestly paid under a mistake of facts. 

2. that it is enough that the person paying 
money had no knowledge of the true state of facts at 
the time ofthe payment though he had had means of 
knowing the true facts, and 

3. that the action would lie evenin cases where 
money has not been paid by virtue ofa contract.” 


(1) 7 O W N 232; 124 Ind. Oas. 641; A IR 1930 
Oudh 148; Ind. Rul. (1930) Oudh 257; 5 Luck 552 


(FB). 
(2) (1903) A 049; 72 LJ PC 1; 87 L T 457;51 W R 
289: 19 T L R 56. 

(3) (1841) 9M & W 54at p 58; 1i L J Ex. 10; 6 Jur. 
107; 60 R R 666; 152 E R 24. 
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Applying these principles to the case 
before me, it is quite clear that the plaint- 
iff-applicantis entitled to recover the money 
that the opposite party received out of the 
sale proceeds of the house. There can be 
no doubt that both the parlies were under 
a mistake of fact as to the ownership of the 
house that they brought to sale and now that 
the house has been held not to have belong- 
ed to the judgment-debtor and has beer. 
taken out of the possession of the appli- 
cant, justice, equity and good conscience 
řequire that the applicant should get his 
moaey back from whosoever received it 
in pursuance of the sale. To my mind it 
would be unfair to hold that because the 
plaintiff-applicant himself was as mistaken 
as Badri Prasad cn the question of the 
ownership of that house, Badri Prasad should 
be allowed to keep the money. acquired by 
him on account of the mistake of both the 
parties. In this view of the matter the 
plaintiff-applicant is entitled to recover 
Rs. 237-6 that Badri Prasad received out of 
the sale proceeds but not the whole of 
the amount of Rs. 18-12 deducted about 
the sale commission. Out of this amount 
a should, in my opinion, get only one- 

alf. 

The application is, therefore, allowed in 
part and the plaintiff's suit decreed for 
Rs. 246-6-6 only with proportionate costs. 

D. Application partly allowed. 


Se Par Pe 


CALCUTTA HIGH COURT 
Criminal Revision No. 103 
of 1935 
May 21, 1935 
Lort-WILLIAMS AND JAOK, Jd. 
BAL MUKUNDO SINGH—Accusep— 
PETITIONER 
VETSUS 


EMPBROR—Oppositge Party 

Penal Code (Act XLV of 1860), 3. 377-—CGompiuin- 
ant's evidence -Corroboration of, tf necessary for 
conviction — Criminal trial—Accomplice. 

In a complaint for unnatural offence especially 
where it is found as a fact that the complainant was 
a perfectly willing party, it is not safe to convict 
the accused unless the complainant's evidence is 
corroborated in material particulars implicating the 
accused. Itis truethat in law such corroboration 
is not required, but asa matter of prudence, there 
ought tobe no conviction. without such corrobora- 
tion, except in very exceptional cases. Reg. v. Jelly- 
man (1), referred to. 44 

Mr. Bir Bhusan Dutt, for the Petitioner. 

Mr. D. N. Bhattacharjee, for the Crown. 

Lort-Willlams, J.—In this case the 


accused was tried in respect of unnatural 
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offences alleged to have been commiitted 
upon three boys on three separate occasions. 
He was convicted by the Magistrate under 
éach of the charges. On appeal the con- 
victions ‘with regard to two of the boys 
‘were set aside, and the third conviction with 
regard to one Shib Nath was upheld. 

The offence against Shib Nath was said 
to have been committed on March 12. The 
accused used to occupy a couple of rooms 
on the ground floor of premises No. 7, 
Paddapukur Road. Shib-Nath had occasion 
to Visit some one else in these premises and 
"as he was going past the room occupied by 
the accused, he was invited to enter it. A 
friend of his was already in the room. The 
‘Accused gave Shib Nath some pan and some 
intoxicating drink. Later on Shib Nath 
felt too intoxicated to leave and stayed there 
“forthe night after having his meal with 
the ‘accused. They occupied separate 
rooms, but in the night it is alleged that 
the accused came to his bed and proposed 
carnal ‘intercourse with him. Shib 
Nath refused, but he was overpowered, 
‘dnd this offence was committed. Shib 
‘Nath alleged that he was under the 
influence of drink and could not offer much 
_ resistence, but he offered as much as he 
could. No injuries were found upon him. 
The cloth which, it is alleged, the accused 
wiped himself with, was examined by the 
Chemical Examiner without result. 

The next morning, Shib Nath reported 
the matter to a man named Karr who took 
him to the Police Station where he made a 
complaint against the accused. Unfortunate- 
ly, Mr. Karrs evidence cannot be refer- 
red to, because he could not be produced 
for cross-examination. The learned Judge 
disbelieved the story of both the other boys, 
mainly upon the ground that they made no 
complaint to any one until they were 
accosted by the Police in connection with 
Shib Nath'’s case. The learned Magistrate 
found as a fact that Shib Nath was a per- 
fectly willing party and was lured by the 
prospect of monetary payment otherwise 
` he could nut have so readily consented to 
dine and stay the night in a stranger's 
house. Further, he did not struggle other- 
_ wise there would have been injuries upon 
bis person. He did not feel any pain or 
inconvenience while walking after the 
incident. It is doubtful whether, upon the 
evidence, the learned Magistrate was justifi- 
ed in drawing the inference that Shib Nath 
was a consenting party especially having 
regard to'his allegation that he was intoxi- 
cated with drink supplied-by the accused. 
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Nevertheless, we are not, prepared to dis- 
agree with the finding of the learned Magis- 
trate. That being so, Shib Nath must be 
regarded as an accomplice. In such cir- 
cumstances, it would not .be safe to convict 
the accused, unless Shib Nath'’s evidence is 
corroborated in material particulars implicat- 
ing the accused. It is true that in law such 
corroboration is not required, but as a 
matter of prudence, there ought to be no 
conviction without such corroboration, 
except in very exceptional cases, Reg. V. 
Jellyman (1), The King v. Tate (2). .In the 
latter case it was decided that where a 
prisoner is convicted upon the uncorroborat- 
ed evidence of an accomplice, the Court of 
Criminal Appeal may quash the conviction 
if the Judge at the trial omitted to caution 
the jury against convicting upon such 
evidence. l 

There does not appear .to be any corro- 
boration in this case. . The learned Magis- 
trate’s opinion thatthe fact that boys like 
the . present complainant had.been seen 
visiting the accused's room gave some 
corroboration to the story told by the com- 
plainant is, in my opinion, incorrect. 
Such evidence would. not .amount to 
corroboration within the meaning of the 
rule to which I have referred, nor would it 
be evidence against the accused. - But the 
case of the accused was not assisted by the 
cross-examination made on his -behalf, 
during which, as is so often. the case, a 
great deal of damaging ‘evidence . was 
elicited which otherwise could not have 
been admitted. 

It does not seem to have occurred to the 
learned Sessions Judge that he ought to 
require corroboration before accepting: Shib 
Nath’s story. I think that if this -aspect of 
the case-had been present to his mind,, he 
might have come to a different conclusion. 
In all the circumstances, I do not think that 
it would be safe to allow this conviction to 
stand upon this evidence. The conviction 
and sentence ire, therefore, set aside and 
the accused is acquitted. The accused, 
who is on bail, is discharged from his bail 
bond, l 

Jack, J.—I agree. 

N Accused acquitted. 


(2 ee 8 O é d6." 77 L JK B1043; 99 L-T 620; 


2) (1908) 2K B 680; : 
709 P 391; 52 S J 699; 21 CoxO C 693; 1 Or. App. 


Rep. 39. 


1936 


_____QUDH CHIEF COURT 
Civil Miscellaneous Application No. 592 
of 1935 
September 24, 1935 
Kine, C.J. AND ZIA UL-HASAN, J. 
Sirdar NIHAL SINGH—Derenpant 
~~A PPELLANT 
VETSUS 
B. SHISHADHAR SINGH-—PLAINTIRER 
— RESPONDENT. 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
s. 30 (2)—Appellate Court, whether has jurisdiction to 
modify decree of lower Court. 

The words “the Oourt which passed the decree” in 
sub-s,(2) of s. 30, Agriculturists’ Relief Act, refer to the 
Court of the first instance and not the Court of Appeal 
and the Appellate Court hes, therefore, no jurisdic- 
tion to amend a decree passed by the Court below. 


Raja Pirthi Pal Singh v. Raghubar Dayal 1), fol- 
lowed. 


C. M. App. against the decree of the 
Subordinate Judge, Rae Bareli, dated Sep- 
tember 19, 1927. 

Mr. Akhtar Husain, for the Appellant. 

Mr. N. U. Beg, for the Opposite Party. 


‘Order.—This is an application under 
s. 30 (2) of the Agriculturists’ Relief Act for 
amending a decree. The decree in ques- 
tion was an appellate decree and the only 
question is whether the words in sub-s. (2) 
of s. 30 “the Court which passed the dec- 
ree” refer to the trial Court or to the Ap- 
pellate Court. This question directly arose 
in Civil Miscellaneous Application No. 
591 of 1935 before another Bench of this 
Court and was decided on August 28, 1935: 
Raja Pirthi Pal Singh v. Raghubar Dayal 
(1). The learned Judges held that the 
Court which passed the decree must be held 
to be the Court of first instance and not the 
Court of Appeal and on this view we have. no 
jurisdiction to modify the decree in ques- 
tion. We are bound by this authority 
which is directly applicable to the facts of 
this case, and we .accordingly hold that we 
have no jurisdiction to amend the decree. 
The application is, therefore, dismissed with 
costs. 


“D. Application dismissed. 


(1) 158 Ind. Cas: 427; (1935) O W N 1094; (1935) O 
n 590:8 ROB AIR 1936 Oudh 5; (ase) D 
? = 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 346 of 1931 
December 2, 1935 
Tuom AND Smita, Jd. 
Musammat ASGHARI BEGAM AND ANOTHER 
——-PLAINTIFFS—A PPELLANTS 
VvETSUS 
KANHATYA LAL AND OTHERS-— 
DEFEN DANTs-——-RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 86—Suit 
for declaration that plaintiffs are true owners and 
auction-purchaser was benamidar—Sons of auction- 
purchaser not contesting—Suit, whether barred. 

Where in a suit the plaintiffs claim that the auc- 
tion-purchaser was a benamidar for them and that 
they themselves are the real owners of the property 
and the sons of the auction-purchaser do not contest 
the suit, sucha suit is not barred by s. 66, Civil 
Procedure Code, since the section provides for a 
suit only against a certified purchaser or persons 
claiming under him. It does not exclude evidence 
as to auction-purchase being benamit when such evi- 
dence is relevant for the purposes of determining 
title between plaintiff and a third person. Bishan 
Dial v. Ghazi-ud-din (2), distinguished, Saradindu 
Chakravarti v. Gosta Behari Pramanik (3), followed. 

F.C. A. from the decision of the Addi- 
tional Sub-Judge, Muttra, dated April 28, 
1931. 


Mr. M. A. Aziz, for the Appellants. 
Messrs. N. P. Asthana, B. N. Sahai and 
S. Prabhat Kumar, for the Respondents. 


Judgment.—This is a first appeal from 
a decision dated April 28, 1931 of the 
learned Additional Subordinate Judge of 
Muttra. The suit was brought by one Musam- 
mat Asghari Begam and her daughter 
Musammat Rabia Khatun for a declaration 
that they and certain other defendants, who 
were described in the plaint as defendants 
of the third and fourth party, are the 
absolute owners of a certain mahal called 
the Kirpa Shankar mahel in a village 
called Shazadpur Gujarin the Muttra Dis- 
trict. Of the defendants originally implead- 
ed as defendants of the third party, defen- 
dant No. 13, Irshad Husain Khan died 
and was succeeded by his mother Musammat 
Moti Began, his widow Musammat Afsari 
Begam, and his sister Musammat Siddiqi 
Begam. There were three defendants of 
the fourth party; as regards them, no 
change took place during the pendency of 
the suit. The facts are somewhat com- 
plicated but briefly stated they are as 
follows. 

The property in question was originally 
owned by twomen named Bijai Singh and 
‘Krishna. It was mortgaged by them to 
one Ayaz .Khan. Afterwards Indar, a 
grandson of Krishna, on February 14, 1874, 
sold his share (2 biswansis) to one Kirpa 
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Shankar, in 1875, by two agreemenis evi- 
denced by documents, dated respectively 
November 6, 1875, and November 19, 1875. 
The other descendants of Bijai Singh and 
Krishna entered into a somewhat curious 
agreement with Kirpa Shankar under which 
he was to redeem the whole property from 
Ayaz Khan and hold possession of it for 
a period of eight years, after which time 
he was to surrender tothe descendants of 
Bijai Singh and Krishna a share of 4 
biswas 9 biswansis, that is to say, the whole 
of the 5 biswas of the mahal less the 11 
biswansis which he had himself purchased 
from Indar. The mortgage was, in fact, 
redeemed by Kirpa Shankar, and entries 
were made in the “Khewats” on the basis 
of the new situation which had come into 
existence. Kirpa Shankar, it appears, did 
not make over to the heirs of Bijai 
Singh and Krishna the above-mentioned 
share of 4 biswas and 9 biswansis at the 
expiration of the period of 8 years prescrib- 
ed inthe agreements of the year 1875, 
but on September 20, 1904, in execution of 
a decree held against him by one 
Kanhaiya Lal, the entire rights of Kirpa 
Shankar were put up to auction and were 
, ostensibly purchased by one Muhammad 
Siddiq. This Muhammad Siddiq, who is 
now dead left two sons, Muhammad Munim 
and Muhammad Faruq, who are respective- 
ly defendants Nos. 11 and 10 in the pre- 
sent suit. According to the plaintiff, Mu- 
hammad Siddiq was the general attorney 
of Ayaz Khan and his successors, and the 
purchase by him of the rights of Kirpa 
Shankar was, in fact, made on behalf of 
Muhammad Ayaz Khan's son, Muhammad 
Ibrahim Khan. It should be mentioned 
that Muhammad Ibrahim Khan had a son 
Muhammad Mohsin. Musammat Asghari 
Begam, plaintiff No. 1, is the widow of 
Muhammad Mohsin, and plaintiff No. 2, 
Musammat Rabia Khatun is the daughter 
of Muhammad Mohsin and Musammat 
Asghari Begam. The defendants of the 
third party are descended from Hamid-uz- 
Zafar, son of Musammat Asghari Begam, 
and the defendants of the fourth party are 
the children of one Khan Bahadur Ashiq 
Ali Khan, who is related by marriage to the 
family of the plaintiffs. The learned Sub- 
ordinate Judge took the view that it was 
not proved that Muhammad Siddiq was 
merely acting on behalf of Muhammad Ibra- 
him Khan when*he purchased the rights 
of Kirpa Shankar on September 20, 1904, 
and he accordingly dismissed the plaintiffs’ 
suit with costs. It is contended before us 
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that the finding on this point was not 
justified, and this has been one of the 
main points argued before us at the hear- 
ing of this appeal which is by the plaintiffs. 
Lez.ined Counsel for the appellants has in- 
vited our attention te para. 8 of the written 
statement of the contesting defendants 
Nos. 6 and 9 who are descendants of Kirpa 
Shankar. He has also called our attention 
to para. 4 of the further pleas taken in 
that written statement. Paragraph 8 runs as 
follows :— 

“In para. 1] of the plaint only this much is ad- 


_ mitted that Kanhaiya Lal nad a decree against 


Munshi Kirpa Shankar, and in execution thereof 
the property was put to auction, but Muhammad 
Ibrahim did not purchase any rights of Munshi 
Kirpa Shankar, nor could he do so. All the pro- 
ceedings regarding the auction sale, etc., were 
collusive and fictitious, and were taken by Muhum- 
mad Ibrahim, in order to cause loss to, and 
jeopardise the rights of Kirpa Shankar.” 
Paragraph 4 of the further pleas runs as 


follows :— 

“Muhammad Ibrahim did not feel content with 
this much alone, but colluded with Kanhaiya Lal, 
who had a decree for a small sum of Rs. 113 
against Munshi Kirpa Shankar and taking all pro- 
ceedings secretly, caused the property in dispute 
to be put to sale, and himself purchased it in the 
name of his ‘Karinda’, as appears from the contents 
of para, ll ofthe plaint. Muhammad Ibrahim took 
all these proceedings secretly in collusion with 
Kanhaiya Lal aforesaid in order to deprive him 
of the property in dispute, and those cannot in 
any way afiect the rights of Munshi Kirpa Shankar. 
Muhammad Ibrahim was in possession of the pro- 
perty in dispute asa ‘thekadar’ (lessee). He was 
legally, morally and equitably bound to safeguard 
the rights of Munshi Kirpa Shankar. He was- not 
in any way authorised to snatch the said property 
in this way. Besides this, if Muhammad Ibrahim 
paid any auction money, (which is not admitted), 
it was the money of Munshi Kirpa Shankar and 
he did not pay his personal money." 

The contention is that in these two 
paragraphs the contesting defendants ad- 
mitted that Muhammad Ibrahim Khan. was 
the real purchaser on the occasion refer- 
red to, and that as between these contest- 
ing defendants and the plaintifis that ad- 
mission is conclusive for the purposes of 
the present suit, In that connection re- 
ference was made to a decision reported in 
Abdul Aziz v. Maryam Bibi (1). On the 
other side it was contended that the al- 
legations made in para. 8 of the written 
statement do not constitute a clear ad- 
mission on the part of these defendants that 
Muhammad Ibrahim Khan was the real 
purchaser, and as regards para. 4 of the 
further pleas, it was contended that what 
the contesting defendants said in the ear- 
lier part of that paragraph was merely a 


(1) 25 A LJ 48; 97 Ind. Cas 176; A I R 1926 All. 
710; 49 A 219, 
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reproduction of what was contained in 
para. ll of the plaint. It cannot be said 
that in para. 8 of the written statement 
it was unequivocally admitted that Muham- 
mad Ibrahim Khan was the real purchaser; 
in fact it was said: “Muhammad Ibrahim 
did not purchase any rights of Munshi 
Kirpa Shankar nor could he doso.” In the 
earlier portion of para. 4 of the further 
pleas there is certainly what appears to 
be a definite admission on the part of the 
contesting defendants that Muhammad 
Ibrahim Khan was the real purchaser. 
At the end, however, it is equally clearly 
said that itis not admitted that Muham- 
mad Ibrahim was the auction-purchaser, 
and that even if he did supply the money, 
it was not hisown money. Our attention 
was not called to that part of the para- 
graph by either of the learned Counsel in 
the appeal. Our conclusion, therefore, is 
that the contents of the written statement 
of the contesting defendants cannot be 
said to constitute a clear admission by 
them that the real purchaser of the rights 
of Kirpa Shankar was Muhammad Ibrahim 
Khan. 

However, the sons of Muhammad Siddiq, 
the ostensible purchaser, have not con- 
tested the suit, and as a result of mutation 
proceedings on the basis of the purchase, 
“the name of Muhammad Ibrahim Khan was 
entered in the “Khewat” (vide the order 
of the Revenue Court at Muttra, dated 
July 24, 1908, printed at p. 83 of the 
printed book). It is not denied that he and 
his successors have remained in possession 
ever since thattime. These circumstances 
point clearly to Muhammad Ibrahim Khan 
as the real purchaser. It is true that ina 
suit brought in 1906 against Kirpa Shankar, 
Muhammad Siddiq and Muhammad Ibrahim 
Khan, it was saidin para. 4 of the plaint 
that Muhammad Siddiq was the purchaser 
of the property atthe auction in execution 
of Kanhaiya Lal’s decree (see p. 68 of the 
printed book). Muhammad Siddiq, in his 
written statement (vide p. 70 of the printed 
book) admitted the purchase, and Muham- 
mad Ibrahim Khan did not, in his written 
statement, claim to be the real purchaser 
(vide pp. 71-72 of the printed book). These 
facts, however, are not conclusive; there 
may have been reasons why Muhammad 
Siddiq and Muhammad Ibrahim Khan did 
not at that time choose to reveal the real 
nature ofthe transaction ; and we do not 
consider that the above facts outweigh those 
already detailed by us, which point to 
Muhammad Ibrahim Khan as the real 
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real purchaser, we can see no possible rea- 
son for his never taking possession, and 
for his sons not contesting the present suit. 

The question arises what the rights of 
Kirpa Shankar were in the property at 
the time of the auction. It appears that 
the ancestors of the plaintiffs by four 
transactions dated two of them May 28, 
1878, and the remaining twa December 5, 
1882, and March 11, 1901, respectively, 
acquired from the family of the original 
owners of the property 4 biswas 9 biswansis of 
the proprietary rights. It is contended by the 
learned Counsel for the contesting defend- 
ants, however, that Kirpa Shankar, by re- 
maining in possession of the whole of the 
property after the expiration of the period 
of eight years after the agreements of 1875, 
acquired title by adverse possession to 
this portion of the property. It seems un- 
necessary for us elaborately to consider how 
this matter really stood, since in either 
event, on the finding that Muhammad 
Ibrahim Khan was the real purchaser in 
1904 of Kirpa Shankar's rights, he became 
the full owner of the whole of the 5 biswas. 
In other words, either by the four transac- 
tions to which we have referred he was 
already before that time proprietor of the 
4 biswas 9 biswansis, subject to the rights 
of Kirpa Shankar, in which case, by ac- 
quiring the whole of the rights of Kirpa 
Shankar in 1904, he became the full 
owner of the whole of the 5 biswas or, 
if Kirpa Shankar had become the owner 
of the whole of the 5 biswas prior to the 
auction sale of 1904, and Muhammad Ibra- 
him Khan purchased Kirpa Shankar's 
rights at the auction, in that case also 
Muhammad Ibrahim Khan became the full 
owner of the whole of the 5 biswas. Our 
finding, therefore, is that as a result of the 
sale in 1904 of Kirpa Shankar's rights in 
execution of the decree held against him 
by Kanhaiya Lal, Muhammad Ibrahim 
Khan became the owner of the5 biswas 
share in dispute that constitutes mahal 
Kirpa Shankar. The only remaining point 
to be considered is whether the suit is 
maintainable having regard to the provi- 
sions of s. 66, Civil Procedure Code, cl. 1 
of which runs as follows :— 

“No suit shall be maintained against any person 
claiming title under a purchase certified by the 
Court in such manner as may be prescribed on 
the poe that the purchase was made on behalf 
of the plaintiff or on behalf of some one through 
whom the plaintiff claims.” 

The contention on behalf of the learned 
Counsel for the contesting defendants is 
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that having regard to cl. 1 of that section 
this suitis not maintainable. This posi- 
tion was taken also before the learned 
trial Court and was the subject of issue 
No. 12: “Is the suit barred by s. 66, 
Civil Procedure Code?” On this issue the 
mee Additional Subordinate Judge 
said : 

“Section 66, Civil Procedure Code, has no applica- 
tion to the present case. It provides for a suit 
against a certified purchaser. It does not exclude 
evidence as to auction-purchase being benamit when 
such evidence is relevant for the purposes of de- 
termining title between plaintiff and a third person.” 


It seems to us that this question has 
to be determined with reference to the 
clear language employed in cl. 1 ofs. 66. 
The prohibition is against the suit being 
maintained against any person claiming 
title, etc. No doubt in the present case 
if the two sons of the ostensible purchaser, 
Muhammad Siddiq, had chosen to contest 
the suit, the matter would have been 
entirely different, and the suit would have 
been barred by the provisions of s. 66, 
Civil Procedure Code. This muchis con- 
ceded by learned Counsel for the plain- 
tiffs. As things are, however, the sons of 
Muhammad Siddiq, as we have said already, 
do not contest the suit, that is to say, they 
are not persons “claiming title,” inasmuch 
as they have not come forward and claim- 
ed any title. In these circumstances we 
think that the suit was not barred by the 
provisions of's. 66, Civil Procedure Code. 
Our attention was called on behalf of the 
respondents toa ruling reported in Bishan 
Dial v. Ghazi-ud-din (2), but in that case 
thè ostensible purchasers came forward 
and denied that the plaintiff was the real 
purchaser, that is to say, the ostensible 
purchasers in that case were persons claim- 
ing title. In support of the contention on 
behalf of the appellants, we were referred 
to a decision of the Calcutta High Court 
in Saradindu Chakravarti v. Gosta Behari 
Pramanick, 75 Ind. Cas. 196 (8) at p. 197*. 
The concluding paragraph of that decision 


18 : 

“Astos, 66, Civil Procedure Code, the heirs of 
Parameshwar do not appear in this case and deny 
plaintiff's benami purchase ; that section only ap- 
plies when the plaintiff attempts to enforce his sécret 
title as against the certificated purchaser.” > 

‘The: situation in that case seems to have 
been the same as the situation in the pre- 
sent case, and following the view there 
taken, we think that there is no force in 

(2) 23 A 175; A WeN 1901, 44. 

‘?3) 75 Ind. Cas. 196; A I1R1923 Oal. 302;27C W 
N 208; 37 U L J 403. 


*Page of 75 Ind. Cas.—[#d.] 
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the contention that the present suit was 
barred by the provisions of s. 66, Civil 
Procedure Code. The result is that we 
allow the appeal, with costs in both the 
Courts against the contesting respondents, 
and give the plaintiffs a declaration that 
they, along with the defendants and the 
third and fourth party, are the absolute 
owners of the property in dispute, and that 
the defendants of the first party have no 
rights in it. 
D. - Appeal allowed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Case No. 450 of 1935 
May 12, 1936 l 
Mrr Anman, A. J. C. AND MIDDLETON, J. O. 
Hon'sLe Nawab LIRUTENANT-UOLONEL 
Sır MUHAMMAD AKBAR KHAN 
— PLAINTIFF —PETITIONER 
VETSUS 
ABDUL RAHMAN AND OTHERS 

; —DEFENDANTS—RESPONDENTS 

Limitation Act (IX of 1908), s. 12 — Right of 
litigant to separately apply for copy of judgment 
and decree-sheet—Aggregate time spent in obtatning 
the two copies, if can be allowed. es, os as 

Unders. 12 of the Limitation Act, a litigant is en- 
titled to separately apply for the copy of the judg- 
ment and the decree-sheet, and the aggregate amount 
of time spent in obtaining the two copies should be 
a)lowed to him, provided that the overlapping period 
is not counted twice over. 

P. for revision of the order of the Addi- 
tional Judge, Peshawar, dated October 
12, 1935. 

Kazi Muhammad Shafiy, for the Peti- 
tioner. 

Syed Qaim Shah, for the Respondents. 

Mir Ahmad, A. J. C.—The petitioner 
brought a suit against Abdul Rahman for pos- 
session of land. The suit was dismissed on 
November 23, 1934. He applied for a copy 
of the judgment on December 5, 1934, 
which was given to him on December 20, 
1934. The period for filing the appeal was 
thus extended to January 8, 1935. He filed 
the appeal on January 5, 1935, with a copy 
of the decree sheet for which hehad applied 
on January 5, 1935, and which was given 
to him on the same day.. ae 

The learned District Jadge dismissed the 
appeal as time-barred on the ground that the 
appellanthad not applied simultaneously for 
copies of the judgment and the decree- 
sheet. The petitioner has come up onre- 
vision to this Court. 

We have dealt with this point in a peti- 
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tion. for revision decided ‘to-day Gul 
Rahman v. Zar Jan'(1). We have held that 
under s. 12 of the Limitation Act, a litigant 
is entitled to separately apply for the copy 
of the ‘judgment and the decree-sheet, and 
the aggregate amount of time spent in 
obtaining the two copies should be allowed 
to him, provided that the overlapping period 
is not counted twice over. The view taken 
by thelearned District Judge is, therefore, 
wrong. Weaccept the petition, set aside 
the order of the Appellate Court, and hold- 
ing the appeal to be within time, remand it 
for decision on the merits. Costs to follow 
the event. 


Petition accepted. 


N. 
(1) 164 Ind. Cas, 1069; A I R 1936 Pesh. 179; 9 R 


Pesh. 135. 
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OUDH CHIEF COURT l 
Civil Revision Application No. 1 of 1936 
September 30, 1936- 
Srivastava, A.C. J. AND Zta-UL-Hasan, J. 
GIRWAR SINGH—Puaintive 
—APPLIOANT 
versus i 


RAMMAN LAL AND ANOTAER— DEFENDANTS . 


—OPPOSITE PARTY 

U. P. Agriculturists’ Relief Act (XXVII of 1934), 
ss. 3, 2—‘An agriculturist to whom Chap. TII 
applies“ in proviso to s. 3, meaning of—Period for 
instalment fixed in decree—Period, when begins 
—8§.-3 (4), whether lays down that instalments in 
arrears must be consecutive. ` ; i 

.Ths words“an agriculturist to whom Chap, III 


applies” used inthe proviso to s. 3, Agriculturists’ . 


-Relief Act, means an agriculturist falling under 
cls. (a) to (h) of the definition givenin s. 2(2): The 
fact. that Chap. III prescribes the form ofa special 
class of mortgage and deals with proceedings for 
redemption of certain mortgages is immaterial be- 
cause the reference in the proviso is not to the nature 
of proceedings. in which the instalments are to be 
fixed but to the status of the  agriculturists 
to whom the benefit of instalments is to be allowed. 
The policy underlying the rule laid down in the 
proviso might well be that inthe case of decrees 
against the smaller. agriculturists which would 
generally be decrees for comparatively smaller 
amounts a shorter period of instalments ‘would 
meet the requirements of the case but that a larger 
.period was necessary in the case of decrees which 
would generally be for large amounts against the 
bigger agriculturists. Consequently, where a party 
is an agriculturist of theclass referred to ins. 2(2), 
cl. (a) and, therefore, an agriculturist to whom 
Chap. III applies, the period of instalments which 
would be fixedin. the decree standing against him 
cannot extend beyond four years, 
.. The more reasonable, construction to be placed 
upon the words, “from thedate of the decres” in, s. 3, 
proviso in the case of an application “under 5. 5 
is thedate of the order converting the decree into 
a decree for payment by instalments. Ram Ghulam 
v. Bandhu Singh (1), relied on. 

Clause (4) of s. 3 provides that wherethe number 
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of instalments allowed is 4 or 5 and any two instal- 
ments are in arrears, or where the number alluwed 
is 6 or more and any three instalments are in 
arrears the decree-holder may, notwithstanding the 
provisions ofany law for the time being in force, 
immediately enforce payment of the whole amount 
then remaining due under the decree. It does not 
lay down that the instalments in arrears must be 
consecutive. 


C. R. App. of the order of the Munsif, 
Shahabad at Hardoi, dated September 21, 
1935. 

Mr. D. P. Khare, for the Applicant. 

Judgment.—This is an application in 
revision uuder s. 115 of the Code of Civil 
Procedure againstan order of the learned 
Munsif of Shahabad, District Hardoi, passed 
on an application made under s.5 of the 
Agriculturists’ Relief Act (X XVII of 1934). 
The admitted facts of the case are that 
on May 2, 1934,the applicant obtained a 
simple money decree against the opposite 
party: for Rs. 413-4 and that the 
decree did not allow any future interest. 
It is also not disruted that the opposite 
party judgment-debtors pay a land reve- 
nue of about Rs. 200 per annum, and are as 
such, agriculturists within the meaning of 
the Agriculturists’ Relief Act. 

The learned Munsif has ordered the dec- 
ree to: be amended so as to allow the 
judgment-debtors to pay up the decreta] 
amount with costs in eight equal yearly in- 
stalments. He has further ordered that in 
case of default of three consecutive instal- 
ments the whole decretal amount shall be- 
come due. 

The first contention urged on behalf of 
the appellant is that the instalments allow- 
ed by the lower Court could not extend 
beyond four years from the date of the dec- 
ree and that the order making the decretal 
‘amount payable in.eight yearly instalments 
is, therefore, without jurisdiction. Section 5 
of the Act givesthe Court power to fx 
instalments after the passing of decrees in 
accordance. with the provisions of s. 3 which 
deals with the fixing of instalments at the 
time of the passing of the decree. The first 
proviso of s. 3 is as follows:— 

“Provided that the period of such instalments 
shall not extend beyond four yearsfrom the date of 
the decree in the case of an agriculturist to whom 


Chap. III, applies and beyond fifteen years from 
such date in the case of other agriculturists,” 


The question, therefore, is whether or not 
the opposite party are agriculturists to 
whom Chap. III applies. Chapter III pres- 
cribes a form of possessory mortgage in the 
case of mortgages made after the commence- 


-ment of the Act by agriculturists classified 


in els. (a) to (h) of s. 2, cl. (2) of the Act, and 
lay down certain rules for redemption of 
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mortgages made by agriculturists classified 
in the aforesaid clauses of s.2 (2) of the Act 
either before or after the passing of the 
Act. The first proviso to s. 2 (2) also shows 
that Chap. IIL applies only to the smaller 
agriculturists who fall within one or other 
of the els. (a) to (h) of the section. It seems, 
therefore, clear that the words “an agricul- 
turist to whom Chap. III applies” used in 
the proviso tos. 3 quoted above mean an 
agriculturist falling under cls. (a) to (h) of 
the definition given in s. 2 (2). The fact that 
Chap. II prescribes the form of a special 
class of mortgage and deals with proceed- 
ings for redemption of certain mortgages 
appears to be immaterial because the refer- 
ence in the proviso under consideration is 
not to the nature of proceedings in which 
the instalments are to be fixed but to the 
status of the agriculturists to whom the 
benefit of instalments isto be allowed. 
The policy underlying the rule laid down 
in the proviso might well be that in the 
case of decrees against the smaller agricul- 
turists which would generally be decrees 
for comparatively smaller amounts, a shorter 
period of instalments would meet the re- 
‘quirements of the case but that a larger 
period was necessary in the case of decrees 
which would generally be for large amounts 
against the bigger agriculturists. We are, 
therefore, definitely of opinion that the op- 
posite party beingan agriculturist of the 
class referred to in s. 2 (2), cl. (a) and 
therefore, an agriculturist to whom Chap. I, 
applies, the period of instalments which 
could be fixed in the decree standing 
against him could not extend beyond four 
years. l l 
Next, as regards the date from which this 
period is to be reckoned, it is no doubt 
true that the words used in the proviso 
tos. 3 are “from the date of the decree”. 
These words are quite appropriate to s. 3 
which deals with the fixing of instalments at 
the time of the passing of the decree but the 
difficulty arises in applying those words to 
a case under s.5in which the application 
for fixing of instalments is made after 
the passing of the decree. Suppose an ap- 
plication like this is made. more than four 
years after the decree. If the words are to 
be construed as meaning the date of the 
original decree, the provision would become 
quite nugatory in such a casee We think, 
therefore, that the more reasonable con- 
struction to be placed upon these words in 
the case of an application under s. 9 would 
be the date of the order’ converting the 
decree intoa decree for payment by in- 
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stalments. We are supported in this view 
by the decision of a learned Judge of the 
Allahabad High Court in RamGhulam v. 
Bandhu Singh, A. I. R. 1936 All. 434 (1). 

Objection has also been taken to the order 
of the learned Munsif directing that the 
whole decretal amouut would be due in case 
of default of three consecutive instalments. 
Clause (4)ofs. 3 provides that where the 
number of instalments allowed is 4 or 5 and 
any two instalments are in arrears, or where 
the number allowed is 6 or more and any 
three instalments are in arrears, the decree- 
holder may, notwithstanding the provisions 
of any law for the time being in force, 
immediately enforce payment of the whole 
amount then remaining due under the dec- 
ree. It does not lay down that the instal- 
ments in arrears must be consecutive. We 
are not aware of any other provision in the 
Act authorising the Court to limit the 
decree-holder’s right for enforcing payment 
of the whole decretal amount toa case of 
default in the payment of consecutive instal- 
ments. This part of the order also must, 
therefore, be set aside. 

Lastly, it is. contended that when the 
lower Court fixed instalments for payment 
of the decretal debt and thereby extended 
the period of payment, it should, in fairness 
to the decree-holder, have passed an order 
allowing future interest even though the 
original decree made no provision for it. 
Reference has been made to s. 4 of the 
Act in support of this contention s. 4 in our 
opinion does not give the Court any power to 
allow future interest in cases in which no 
such interest has been allowed by the 
original decree. It only contains a provi- 
sion as regards the rate at which future in- 
terest is to be allowed in the cases dealt 
We would, therefore, 
overrule the contention. 

The result, therefore, is that we allow the 
application and modify the order of the 
lower Court in this way, namely, that the 
decretal amount and costs shall be payable 
in four equal yearly instalments and that 
in case of default in‘ payment of any 
two instalments the whole decretal amount 
shall become due. In all other respects 
the order of the lower Court will stand. 
Asthe opposite party is not represented, we 
make noorder as to costs of the applica- 
tion. 

D, Application allowed. 


(1) AI R1936 All, 434; 163 Ind. Cas. 564; (1936) 
a L J 465; 1936 R D 215; 1936 AL R 610;9 RA 
41, | 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1865 of 1934 
March 17, 1936 


JACK, J. 
ANANDA PRASAD GHOSE—-PLAINTIFF 
— APPELLANT 


VETSUS 
RONENDRA LAL CHOUDHURY anp 


ANOTHER—-DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 26-J— 
Suit for recovery of landlord's fees if barred— 
Proper procedure is to treatsuit as application— 
oo uty—Civil Procedure Code (Act V of 1908), 
8. 

The provisions of s. 26-J, Bengal Tenancy Act, 
do not bar a suit by a landlord for recovery of 
“ landlord's fees. The proper procedure, ina case 
like thie is for the Court to treat the matter as an 
application under s, 26-J, Bengal Tenancy Act. 
Mohamad Ismail v. Lal Mia (1), not followed. 

The Courts are to enable justice to be done be- 
tween the parties, and the landlord is simply asking 
for fees which, under the law, are due to him, and 
the mere fact that he applies inthe wrong form is 
no reason why he should not recover the fees. 
Under s. 151 of the Oivil Procedure Code, it is 
always within the powers of the Court to take 
action of this kind. : , 

C. A. from appellate decree of the 
Sub-Judge, Third Court, Hooghly, dated 


June 30, 1934. 


- Mr. Apurbadhan Mukherjee, for the, Ap- 
pellant. 

‘Messrs. Kshitish Chandra Ghatak and Ra- 
bindra Narayan Roy, for the Respondents. 

Judgment. This appeal relates to a 
money suit for recovery of landlord's fees. 
The suit was dismissed in the trial Court 
as being not maintainable and this view 
was alsotaken in the Court of Appeal 
below, the learned Subordinate Judge 
holding that since s. 26-J, Bengal Ten- 
ancy Act, expressly provides for such a 


case and lays down that the landlord should - 


come to Court and file an application under 
S. 26-J. a suil for recovery of fees is not 
maintainable. In support of this view he 
cited the case of Mohamad Ismail v. Lal 
Mia (i), where it was held that such a 
suit was not maintainable. In that case 
the earlier cases of Srinath Bose v. Deben- 
dra Nath (2), and Aghore Chandra v. 
Rajnandini Debi (8), were referred to. 
But on referring tothose cases and also to 
the unreported case of Hari Mohan Sarkar 
v. Lokenath Mukherji Civil Revision No. 768 
of 1931 which was referred to in Aghore 
Chandra v. Kajnandini Debi (3), I find that in 
(1) 370 W N 917: s 
cal 1645 6 R 0 458; 148 Ind. Cas. 14; AIR 1983 
> 47; 1 . Oae. 627; 
CS ES O ap, an 1 
; a4 , A : 
Oal. 283; 60 O 289; Ind, Rul. (1933) ‘Cal 185, ela 
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those cases allthat was decided was that 
the landlords were entitled under the law 
to recover the balance of the landlord’s fee 
by means of an application. It was held 
that although s.26-J does not expressly 
mention the procedure to be followed for 
the purpose of recovering landlord's fee 
and compensation, it is the. intention of 
the legislature to provide a procedure of 
a summary nature. But ander s. 9, Civil 
Procedure Code, the Courts have jurisdic- 
tion to try all suits of a civil nature 
excepting suits of which their cognizance 
is either expressly or impliedly barred, 
and J donot think that by the provisions 
of s. 26-J.. Bengal Tenancy Act, a suit can 
be said to be impliedly barred so as to 
be not maintainable. With all due de- 
ference to the learned Judge who decided 
the case of Mohomed Ismail v. Lal Mia 
(1), I think he misdirected himself as to 
the effect of the previous decisions. The 
proper procedure, to my mind, in a case 
like this is for the Court to treat the 
matter as an application under s. 26-J, 


Bengal 'l'enancy Act, and that is what 
should have been done in the present 
case. The learned Subordinate Judge 


says that it would be a travesty of the 
procedure to permit this being done. But 
after all the Courts are there to enable 
justice to be done between the parties, and 
the landlord is simply asking for fees 
which, under the law, are due to him, 
and the mere fact that he applies in the 
wrong form is no reason why he should 
not recover the fees. The court-fees which 
he has paid for bringing a suit are more 
than those which he would have to pay 
on an application. Under s.151 of the 
Code, itis always within the powers ofthe 
Court to take action of this kind. 

In these circumstances, the proper order 
to make will be to set aside the decision of 
the Court below, and to direct that the mat- 
ter should go back to the trial Court to 
be treatedas an application under s. 26-J. 
and to be decided accordingly. The result 
is thatthe appeal is dismissed since the 
matter being one for the Small Cause 
Court, no appeal lies, but the application 
under s. 115, Civil Procedure Code, is 
allowed. The parties will bear their costs 
both of this appeal and the application. 
The respondents will get their costs in the 
first two Courts. 

D. Order accordingly. 
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ALLAHABAD HIGH COURT. 
Criminal Revision Application No. 337 
of 1936 
August 14, 1936 
THOM, J. 

GAJRAJ SINGH—APPLIOANT 
VETSUS 
EMPEHROR—Opposits Party 

Motor Vehicles Act (VIII of 1914), s. 18—Issue of 
summons—Summons not giving notice of charge-~—-Con- 
viction based on it—Legality. 

The practice in United Province to issue summons 
under the Motor Vehicles Act, without defining the 
exact offence with which the accused is being charg- 
ed is a most reprehensible practice. It is the duty 
of the clerk who issues the summons under the Motor 
Vehicles Act, to define therein the exact nature of 
the charge which is being preferred ageinst the per- 
son against whom the summonsis being issued. The 
time, the place and the exact nature of the offence 
charged must be clearly set forth. If this is not 
done then clearly the clerk issuing the summons is 
guilty of gross breach of duty. A conviction which 
follows upon a summons in which the accused is not 
given notice of the charge which is brought against 
him ie an illegal conviction. 

Cr. R. App. from an order of the Sessions 
Judge, Banda, dated February 29, 1936. 

Mr. M.N. Agarwala, for the Applicant. 
` The Assistant Government Advocate, for 


the Crown. 


Order.—The applicant Gajraj Singh has 
been convicted by the stipendiary, Magis- 
trate of Banda under s. 16, Motor Vehicles 
Act, and sentenced toa fine of Rs. 50 and 
his licence has been suspended for three 
months. The charge against the accused 
was that on September 30, 1935, he was 
carrying in his lorry 35 passengers which 
was more than the number sanctioned for 
his lorry by the Motor Vehicles authorities 
under the Motor Vehicles Act. It appears 
that a summons was issued against the ap- 


plicant in „which he was charged merely - 


with an offence under s. 16, Motor Vehicles 
Act. The offence was not defined and in the 
summons the applicant was given no notice 
of the nature of the charge which was to 
be preferred against him. In other words, 
he was hauled before the Court, tried and 
convicted without the ordinary notice, to 
which every accused is entitled before being 
put upon trial. It appears that there is a 
practice in this Province to issue summons 
under the Motor Vehicles Act without defin- 
ing the exact offence with which the accused 
is being charged. This is a most reprehen- 
‘gible practice. It has been condemned by 
this Court in the past. It appears that no 
notice has been taken of the observations 
of the Judges of the High Court whe have 
in the past expressed their opinions upon 
the practice above referred to. 
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I consider it necessary in this case to state 
emphatically and clearly that it is the duty 
of the clerk who issues the summons under 
the Motor Vehicles Act to define therein the 
exact nature of the charge which is being 
preferred against the person agdinst whom 
the summons is being issued. The time, 
the place and the exact nature of the offence 
charged must be clearly set forth. If this 
is not done, then clearly the clerk issuing 
the summons is guilty of gross breach of 
duty. A conviction which follows upon a 
summons in which the accused is not given 
notice of the charge which is brought 
against him is an illegal conviction. In the 
present case Gajraj Singh was hauled be- 
fore the Court, tried, convicted and sen- 
tenced in one day. Hé was given no op: 
portunity of meeting the case against him. 
Had he béen afforded an opportunity of pro- 
ducing eviderice in his defence after the evi- 
dence for the prosecution had been led,then, 
even although there had been a material ir- 
rgularity in the proceeding in that no notice 
of the charge was contained in the sum- 
mons, this Court would not normally in- 
terfere in revision ifit were satisfied that 
upon the merits the accused was guilty'of 
the offence charged and that..justice had 
been done. It is impossible, however, in 
the present case to.be certain that justice 
has been done, for the simple reason that, 
not only was no notice given to the accused 
of the charge ‘preferred against him in the 
summons but he was not given an op- 
portunity of meeting the prosecution case 
after the close of the prosecution evidence. 
In these circumstances the conviction of 
the applicant Gajraj Singh cannot stand. 
In the result the application is allowed, the 
conviction and sentence of the applicant 
under s. 16, Motor Vehicles Act, are set 
aside and the applicant is acquitted. The 
fine, if paid, will be refunded. 


D. Application allowed, 


CALCUTTA HIGH COURT ` 
Civil Rule No. 1586 of 1935 
May 7; 1936 
re R. ©. MITTER, J. 
SECRETARY or STATE—PETITIONER 


i versus 
JOY NARAIN CHUNDER AND OTHERS 
—Opposits Parrizs 
, Land Acquisition Act (I of 4894), ss. 34, 31 (2)— 
“Deposit” in s. 34, ‘meaning | of—Colléctor “sending 
money to Court referred “to in s. 31 (2)—Liability 
for interest, if incurred. ; l 


1936 ° 
The word “ deposit” is used in s. 34, Land Acqui- 
sition Act, to mean the actual fact of deposit in the 
place indicated in s. 31 (2). Whether the deposit 
actually made insucha place by the Collector was 
by reason of any error of judgment on his part on a 
matter which has to be judicially determined does 
not matter and the Oollector will not be incurring 
any liability to pay interest by sending the money to 
that Court in such circumStances.- 

C. R. from an order of the President, Cal- 
cutta Improvement Tribunal, dated Sep- 
tember 9, 1935. l 

Mr. B. K, Mukerjee, for the Petitioner. 

Mr. Kushi Prasun Chatterjee, for the 
Opposite Parties. 

Order.— The case, so far as this Court is 
concerned, raises a question of first im- 
pression and involvés a principle which 
would not only affect this particular case 
but may affect many other cases of the 
Same description and itis for this reason 
that I have heard learned Advocates ap- 
pearing forthe respective parties at great 
length and have bestowed considerable 
attention to their arguments. The position 
is this; Premises No. 16, Bartala Street, 
was acquired underthe Land Acquisition 
Aci. It belonged. to Babu Subal Chand 
Chunder, but at the time of the acquisition, 
that gentleman was dead. He left a will, 
two executors being appointed and prob- 
ate has been taken ‘by them’ out. The 
award was made on March 27, 1935, anda 
large sum of money, namely about a lac 
and twelve thousand of rupees, was awarded 
as compensation money. Before the Col- 
lector it seems that the executors produced 
the will and they wanted the money from 
the Collector, but the Collector being doubt- 
ful of their powers to alienate land, remit- 
ted the compensation money to the Calcatta 
Improvement Tribunalin accordance with 
the provisions of s. 31 (2), Land Acquisition 
Act. He took the view that the will con- 
tained restrictions on the powers of the 
executors to alienate land, and he accord- 
ingly as I have said before, deposited the 
. money with the Calcutta Improvement 
Tribunal, The material portion of that sec- 
tion applicable to this case is as follows :— 

“If there be no person competent to alienate the 
land, the Collector shall deposit the amount of the 


compensation inthe Court to which areference un- 
der s. 18 would be submitted.” 


_ The Court here, in this particular case, 
' is the Calcutta Improvement Tribunal and 
to that Court the monéy was forwarded: On 
the said deposit being inade the executors 
of the late Subal Chand Chunder made an 
application tothe Calcutta Improvement 
Tribunal stating that the money cannot be 
invested under the provisions of s. 32 (1), 
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but has to be made over to them, inasmuch 


“as according to the terms ofthe will, there 


was no restriction on their powers to alie- 
nate the land. The President of the Cal- 


‘outta Improvement Tribunal construed the 


will, and he came to be conclusion that 
there was, in fact, such restriction. He 
accordingly refused the application of the 
executors by an order dated June 17, 1935. 
The possession of the property had not been 
taken by the Collector up to this date. He 
took possession 10 days later, namely, on 
June 27, 1935. The executors of the said 
gentleman moved this Court on June 24, 
1935, against the order of the President 
Calcutta Improvement Tribunal dated 
June 17, 1935. A Rule was issued and that 
Rule was made absolute on July 12, 1935, 
by a Division Bench of this Court but with- 
out costs. This Court held on a construe- 
tion of the will that there were no restric- 
tions on the executor’s power of alienation. 
In pursuance of this order the executors 
applied for withdrawal of the compensation 
money, and on July 28, 1935, the money 
was actually paid to them. Subsequently 
two applications were made by them in the 
Court of the Calcutta Improvement Tribu- 
nal In one they stated that they ought to 
be awarded costs incidental to the with- 
drawal of the money. According to them 
the costs incidental to the withdrawal of 
the money included the money they had to 
spend: before the Improvement Tribunal 
and the High Court for getting a construc- 
tion of the will. This application was dis- 
missed. The learned Presidant has given 
certain reasons, but it is not necessary for 
meto consider those reasons because the 
executors have not moved this Court against 
that order. 


The other application filed by the exe- 
cutors is this: they stated that they were 
entitled to claim interest on the amount of 
the compensation from June 27, 1935, the 
date when the Collector took possession to 
July 28, 1935, when they actually received 
paymant of the compensation money. This 
amount comes up to about Rs. 600. This 
application was successful before the Pre- 
sident of the Tribunal on the basis of 
s. 34, Land Acquisition Act. The Secre- 
tary of State for India in Council has 
moved against that order and his learned 
Advocate says that this case does not come 
within the terms of s. 34 at all. Section 


34 is in these terms ; : Ti 

‘ When the amount of such compensation is not 
paid or deposited on or before taking possession of 
the land, the Collector shall pay the amount awarded 
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with interest thereon at the rate of six per cent. 
per annum from thetime of so taking possession 
until it shall have been so paid or deposited.” 

The liability to pay interest is a statu- 
tory one and that liability is defined by 
the aforesaid section. The Collector is 
bound to pay interest at the rate of 6 per 
cent. from the date of histaking possession 
till the compensation money is actually 
paid in certain defined circumstances. The 
word “deposit” in that section has refer- 
ence to the provisions of s. 31 (2) and, in my 
judgment, the liability to pay interest does 
not arise when there has in fact been a 
depcsit in the place where the statute re- 
quireditio be deposited. That is to say 
if the deposit is made in the Court in which 
a reference would lie under s. 18, the lia- 
bility to pay interest unders. 34 does not 
arise. If the deposit is not made at the place 
indicated in s. 31 (2) different consideration 
. may arise: It would not be a deposit in 
accordance with s. 31 and the lability to 
pay interest insuch acase would arise in 
spite of the fact that the Collector had 
parted with the money by sending it else- 
where, e. g, when he has deposited in the 
Government treasury. In fact that was a 
case which occurred in Parmanand v. Sec- 
retay of State (1), a case on which the 
learned President relied in making the 
order in favour of the executors. I do not 
consider that that case has any bearing upon 
this case at all. The other reason which 
the learned President has given in support 
of his order is that if the Collector commits 
an error of judgment on the point of con- 
struction of will, and comes to a conclusion 
that the executors’ powers of alienation are 
restricted and makes a deposit in Court 
under s. 31 (2) that is no deposit in the eye 
of the law within the meaning of s. 34 and 
the liability to pay interest arises. 

I donot agree with this reasoning. The 


Collector has to pay the compensation money 


toa person who isentitled to it, and is 
entitled toform his own judgment and to 
satisfy himself as to whether that person is 
entitled to take the money from his hands. 
When he feels a bona fide doubt in the 
matter, it is his duty not to take upon him- 
self the task of determining that question 
himself, for his adjudication would not be 
binding on anybody, not being the adjudi- 
cation of a Civil Court, but he must act in 
the way provided for unders. 31 (2) and 
send the mogpey to the Court that would 
have jurisdiction to hear the reference 
under s. 18. Any other view of the provisions 


(1) 44 P. R. 1904, 
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of statute would, in my judgment, lead to 
serious consequences. Suppose a Collector 
in a matter of this kind which I have before 
me comes tothe conclusion that the exe- 
cutors’ powers are not limited by the will 
and he makes over the money to the execu- 
tors, and ifin alatter adjudication in a 
Civil Court between the parties interesLed 
in the estate of the testator it be found that 
their powers are restricted, I donot know 
what would be the position of the Secretary 
of State with regard to the moneys paid by 
the Collector on his own responsibility to a 
man, when he ought to have, if the correct 
position had been appreciated by him, de- 
posited the money in Court under the provi- 
sions of s. 31 (2). This consideration alone 
leads me to construe the word “deposit” as 
used ins. 34 to mean the actual fact of deposit 
in the place indicated in s. 31 (2). Whether 
the deposit actually madein sucha place 
by the Collector was by reason of any error 
of judgment on his part on a matter which 
has to be judicially determined does not 
maiter and I donot consider thatthe Col- 
lector would be incurring a liability to 
pay interest by sending the money to that 
Oourt in such circumstances. For these 
reasons I make this Rule absolute and dis- 
charge the order complained of, but in the 


circumstances of the case I do not make 
any order for costs. 
N. Rule made absolute. 





OUDH CHIEF COURT 

Second Oivil Appeal No. 366 of 1934 

September 28, 1936 
Srivastava, A, CO. J. AND ZIA-UL-HASAN, J. 
Hakim Syed AZIZ UDDIN Puaintirr— 

APPELLANT 
VETSUS | 
Musammat ARIFA BEGAM—Drrenpant 
— RESPONDENT 

Mortgage—-Deed providing for redemption on pay- 
ment of entire mortgage money—Part amount paid 
—Morigagor taking possession with consent — Posses- 
ston, whether unlawful—Transfer of Property Act 
(IV of 1882), s. 3—Definition of “ notice "—Explana- 
tion added to it—Whether retrospective. 

Where a mortgage-deed provides that redemption 
would be effected on payment of the “ entire mort 
gage money” by the mortgagor but the mortgago» 
takes possession of the property on payment of parr 
amount, with the consent of the mortgagee, th 
mortgagor cannot be said to have taken possessio: 
unlawfully. ; 

The explanation to the definition of notice in s. € 
Transfer of Property Act, does not affect the terms o~ 
incidents of transfers made before April 1, 1930. 


S. C. A/against the order ofthe Distric 
Judge, Unao, dated September 7, 1934. 
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| Messrs. . Ghulam Hasan and Ali Hasan, 
for the Appellant. 

Messrs. Hyder Husain and H. H. Zaidi, 
for the Respondent. 

Judgment.—This second appeal against 
a decree of the learned District Judge of 
Unao arises out of a suit brought by a 
mortgagee for recovery. of the unpaid 
portion of the mortgage money and mesne 
profits on the ground that he was unlaw- 
fully dispossessed of the mortgaged prop- 
erty. 

On August 10, 1909, Mohiuddin Hasan, 
father of the defendant-respondent, Musam- 
mat Arifa Begam, mortgaged a grove with 
possession to the plaintiff-appellant and his 
brother Ahmad Mehdi in lieu of a sum of 
Rs. 5,500. The mortgage was for a term of 
ten years. One of the terms of the mort- 
gagee-deed was that if the mortgagor 
should at any time pay a sum of Rs. 500 
or upwards to the mortgagees, the latter 
would have to accept it and credit it to the 
mortgagor. On February 9, 1926, a sum 
of Rs. 5,000, was admittedly paid to the 
mortgagees by the mortgagor. On August 
7, 1929, Ahmad Mehdi, the brother of the 
appellant, transferred his share of what 
remained to be recovered by the mortgagees 
from the mortgagor to the appellant and 
on September 21, 1929, the mortgagor 
gifted the mortgaged property to the defen- 
dant-respondent. _ 

On April 26, 1933, Syed Azizuddin, appel- 
lant, brought the present suit for recovery 
of Rs. 1,600 as mesne profits for the alleged 
wrongful dispossession by the mortgagor 
and Rs. 500 balance of the mortgage money. 

The defence was that at the time of the 
payment of Rs. 5,000 to the mortgagees, it 
was settled that the mortgagees would 
deliver possession of the property to the 
mortgagor immediately and that the balance 
of Rs. 500 would be paid to them later. The 
defendant also pleaded that out of the 
balance of Rs. 500 she had paid Rs. 250 to 
Ahmad Mehdi about his share. 

The trial Court, the learned Additional 
Civil Judge of Unao, upheld the defendant's 
pleas and gave the plaintiff-appellant a 
decree for only Rs. 250, the balance remain- 
ing due out of the mortgage money, with 
proportionate ecsts. The plaintiff appeal- 
ed tothe District Judge who allowed the 
appeal and modified the decree of the trial 
Court to this extent that in addition to 
Rs. 250, already decreed in the plaintiffs 
favour be gave him a further decree for 
Rs. 109-1-6 about mesne profits, propor- 
tionate to the mortgage money remaining 
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due. The plaintiff has again appealed and 
the defendant has.filed a cross-objection. 
The appellant wants his entire claim to 
be decreed and the respondent's plea is 
that the lower Appellate Court was wrong 
in awarding any mesne profits at all to the 
appellant. | 

The first question before us is whether 
the plaintiff-appellant is entitled to the 
entire profits of the mortgaged property 
from the date of the payment of Rs. 5,000 
to him or to any portion of those profits. 
Reliance is placed by the learned Counsel 
for the appellant on the terms of the mort- 
gage-deed in question which provides that 
redemption would be effected on payment 
of the “entire mortgage money” by the 
mortgagor, and the argument is that a 
portion of the mortgage money rémaining 
due, the mortgagor was not entitled to 
possession of the property. The real ques- 
tion is whether the mortgagor took posses- 
sion of the property unlawfully or with the 
consent of the mortgagees. The learned 
trial Judge has come to the finding that the 
plaintiff's allegation that the mortgagor took 
unlawful possession of the property is not 
true and thatit was the mortgagees them- 
selves who made over possession to him. 
This inding has not been reversed or dis- 
sented from by the lower Appellate Court. 
No doubt the learned District Judge dis- 
regarded the oral agreement set up by the 
defendant on the ground that it was in- 
admissible under s. 92 of the Indian Evi- 
dence Act, but though the evidence of the 
agreement itself be so inadmissible, we see 
no reason to hold that the Court is pre- 
cluded from coming to a finding on the 
question of fact whether the mortgagor's 
possession of the property was unlawful or 
by consent of parties, and we are of opinion 
that the learned trial Judge has come to 
the finding referred to above on verv good 
grounds. It was conceded that if we 
should uphold the finding of the trial 
Judge, the appellant would not be entitled to 
any mesne profits of the property. We 
hold, therefore, that the appellant cannot 
recover the mesne profits claimed by him. 


The finding that the defendant paid 
Rs. 250 to Ahmad Mehdi is not challenged 
but itis argued that the payment cannot 
be taken into account or held to be bona 
fide. Reliance is placed on the explanation 
to the definition of ‘notice’ in s. 3 of the 
Transfer of Property Act which runs as 


“follows: — 


“Where any transaction relating to immovable 
property is required by law to be and has been 
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effected by a registered instrument, any person 
acquiring such property or any part of or share or in- 

“terest in such property shall be deemed to have notice 
of such instrument as from the date of registration 
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being the money that he had putin as security for 
his service : 

Held, that on these facts, dishonest: intention could 
not be made outon the part of the accused. It might 
be that he took a wrong view of his civil rights in 
taking away the amount but he believed he had the 
right on giving up his service and his conviction 


under s. 408, Penal Code, could not stand.. . 
Order.—The petitioner before me has 
been convicted under s. 408, Penal Code, 
and sentenced to pay afine of Rs. 50 by 
the lower Appellate Court, in default to 


the appellant by a registered instrument, 
the defendant must be deemed, according 
“to this explanation, to have had notice of 
~ the transfer in favour of the appellant. 


This explanation to the definition of ‘notice’ 
was inserted in the Transfer of Property Act 
by Act XX of 1929, which came into effect 
from April 1, 1930, and s. 63 of Act XX of 
1929, shows that s. 3 of the main Act which 
contains the definition of ‘notice’ has not 
been given retrospective effect, so ‘that the 
explanation referred to above does not 
affect the terms or incidents of transfers 
made before April 1, 1980. As both the 
deeds of transfer in favour of the plaintiff 

‘as well asthe defendant are prior to the 

‘commencement of Act XX of 1929, they are 
not, in our opinion, affected by the ex- 
planation to the definition of ‘notice’ insert- 
ed in 1929. It cannot, therefore, be said 
that the payment of Rs. 250 by the respon- 

‘dent to Ahmad Mehdi was anything but 

“bona fide. MEN : 

“The appeal fails on both the grounds and 
is dismissed. In view of our conclusion 
that the- appellant is not entitled to any 
mesne profits, the cross-objection succeeds 
with the result that the decree of the lower 
.Court is set aside and that of the trial Court 
ig restored. The parties will pay and 
receive costs in proportion to their success 
and failure in all the Courts. 

D. Appeal dismissed. 


ore PANU Bean 


CALCUTTA HIGH COURT. _ 
Oriminal Revision No. 1220 of 1939 
January 14, 1936 
R. C. Mirrer, J. 

ABDUL MAJID MIAN—Accusep— 
PETITIONER 
VETSUS 
EMPEROR—Oppositg Party. 

Penal Code (Act XLV of 1860), s. 408—Employee 
furnishing security—At time of leaving service, 
withdrawing the amount—Held, there was no dis- 
honest intention. 

““ The acdused was an employee of a zemindar and 
at the time he entered service he furnished a certain 
amount in cash as security, Atthe time of leaving 
his service the petitioner handed over the account 
papers to Kis masters. One item ‘of expenditure 
“shown in the account papers was this item which 
the petitioner showed as being withdrawn by him 


suffer simple imprisonment for six weeks. 
The petitionér was an employee of the 
Narail Babus. He got his employment in 
July 1933 and served the said zamindar 


for about à year till about July 1934, when 


he léft the service. At the time when he 
entered the service, he furnished security 
in cash to the extent of Rs. 500. After 
he left service, a ċomplaint was made 
against him by the said zamincars for 
criminal breach of trust in respect of four 
items, viz., an item of Rs. 500 and three 
small items making a total of Rs. 92-10-0. 
The lower Court hasheld that the, charge 
in respect of the last three items had not 


“been substantiated, but has convicted the 


petitioner of criminal breach of trust of the 
first item. 

At the time of leaving his service the 
petitioner handed over the account papers 
to his masters. One item of expenditure 
shown in the account papers was this 
item of Rs. 500, which the petitioner show- 
ed as being withdrawn by him being the 
money that he had putin as security for 
his service. In fact, that is the finding of 
the learned Sessions Judge. On these 
facts, I do not see how dishonest intention 
could be made out, on the part of the ac- 
cused. It may be that at that point of 
time, he had not the right totake away 
the said sum of Rs. 500, as the final ac- 
counting had not been made, but he had 
submitted the account papers to his masters 
and left the service. It may be that he 
took a wrong view of his civil rights in 
taking away Rs. 9500, but he believed that 
he had the righton giving up his service. 
In this view of the matter I do not see how 
he can be convicted. 

The result is that this Rule is made 
absolute, the conviction and sentence be 
set aside and the petitioner acquitted. The 
fine, if paid, must be refunded. 


N. Rule made absolute. 
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ALLAHABAD HIGH COURT 
> Oriminal Revision No. 266 of 1936 
August-25, 1936 
i ALLSOP, J. 
"B. GURMANJ SARAN—Appiioant 


A VETSUS 
‘RADHA SWAMI SAT SANG SABHA, 


AGRA-—OprosITe PARTY. 
_ Criminal Procedure Code (Act V of 1898), s. 147— 
Order about rights of parties in certain property, to 
be binding, must be under s. 147 — Order without 
notice is not binding. 

Though a Magistrate is entitled to express an 
Opinion on the rights ofthe parties in the disputed 
property, yet he is not authorised by any rule of law 
to pass an order which could be binding upon any- 
body unless he passed such an order under the pro- 
visions of s. 147, Criminal Procedure Code. Such an 
order passed without notice to one of the parties is 

` not binding on sucha party; it is not proper to use 

official means to enable any party to trespass upon 

land in the possession of another unless it is decided 

in the exercise of some jurisdiction that the party 

Ha wishes to enter upon the land is entitled to 
0 S0. 


Cr. R. from the Additional Sessions Judge, 
Agra, dated February 22, 1936. 

Dr. K.N. Katju, for the Appellant. 

Sir Tej Bahadur Sapru and Mr. K. Verma, 
for the Opposite Party. 

The Assistant Government Advocate, for 
the Crown. 


Order.—This is an application in revi- 
sion asking that three orders passed by 
the District Magistrate of Agra should be 
set aside. These orders were passed as a, 

, result of a dispute between the two sections 
of the believers in the Radhaswami reli- 
gion. These two sections are known as 
the Dayal Bagh and the Swami Bagh 
sections. According to the believers in the 
Radhaswami faith, there is always some 
person who is tLe incarnation of the 
deity. The dispute between the two sections 
is about theidentity of this person at the 
present time. Tne person who is the 
incarnation of the deity is known as a 
Guru. There have been a number of for- 
mer Gurus some of whom were accepted 
as such by all the followers of this faith. 
The ashes ofone of these accepted Gurus 
are in a building cr place in Agra. 
This building or place has been in pos- 
session of the representatives of the Swami 
Bagh section for a number of years. In 
1923 two members of the Dayal Bagh 
section made an application to the 
District Judge alleging that the persons in 
possession of this building or place were 
holding it as trustees and asking that they 
should be directed under the provisions of 
the Charitable and Religious Trusts Act to 


165—931 & 92 


_ GURMANJ SARAN v. RADHA SWAMI SAT SANG SABHA, AGRA (ALL.) 


721 


furnish accounts. The reply was that there 
was no trust and that the persons in pos- 
session were nottrustees. The result was a 
suit under the provisions cf the Act insti- 
tuted by the persons in possession in order 
to obtain a declaration thatthere was no 
trust. This suit was dismissed by the 
Subordinate Judge and his decision was 
upheld by the Hon'ble High Court in the 
year 1929. 

Thereafter on June 12 of that year some 
members of the Dayal Bagh section made 
an application tothe District Magistrate 
asking for assistance to enable 
them to perform a certain ceremony 
known as a bhandara in the building or 
place where the ashes were kept. On 
June 22, the District Magistrate passed 
an order that it was obvious from the 
decision of the High Court that the Dayal 
Bagh section was as much entitled to use 
the place or building (known as a Samadh) 
as the other section for the purpose of 
religious ceremonies and otherwise. The 
Swami Bagh section instituted an appeal) 
before their Lordships of the Privy Council 
and it was held in that appeal that there 
was no trust and that the persons in 
possession, that is the members of the 
Swami Bagh party, were not holding the 
building as trustees. The result was that 
the suit of these persons was decreed and 
they were granted a declaration that there 
was no trust and that they were not in 
possession in the capacity of trustees. They 
had, however, in their plaint included a 
third relief asking for a declaration that 
the Dayal Bagh section was not entitled to 
use the Samadh and had no right in it. 
That declaration was not granted in terms. 
After the decision of their Lordships, on 
March 5, 1935, an application was again 
made tothe District Magistrate by the 
Dayal Bagh section, on November 22, 1930, 
asking him to fix adate upon which they 
could perform a bhandara ceremony and 
asking him also to make arrangements to 
enable the ceremony to be performed 
without a breach of peace. I should 
mention perhaps that a bhandara cere- 
mony had admittedly been performed in 
1929 after the first application to the 
District Magistrate. Itis alleged by the 
Swami Bagh section that no further 
bhandara was performed between that 
year and the year 1935. I do not know 
whether this is admitted, but the question 
is irrelevant for the decision of the matter 
before me. The District Magistrate on 
December 12, 1935, passed an order in 
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which he expressed an` opinion that the 


judgment of their lordships of the Privy 


Council did not imply that the Dayal Bagh 
section was not entitled to use the Samadh 
for the purpose of performing a bhandara 
and he therefore said that he would make 
arrangements to see that the bhan- 
dara was performed without a breach of 
the peace. 

He said he would, if mnecesary, pass 
orders under s. 144, Criminal Procedure 
Code. This order was passed without any 
notice having been given to the members of 
the Swami Bagh section. They, therefore, 
when they came to know of it made an 
application to the District Magistrate ob- 
jecting to it. On December 26, 1935, the 
District Magistrate passed another order 
in which he refused ta re-consider the 
previous order of December 12. Then on 
December 27, 1935, he passed a tlird order 
which he described as an administrative 
and executive order not intended to affect 
civil rights of the parties. In that he 
directed that certain Police arrangements 
should be made. The result was that the 
bhandara was performed on December 28, 
1925. It is against the three orders of 
December 12, 1935, December 26, 1935 and 
December 27, 1935, that this application is 
made. Iam asked to set these three 
orders aside. It is argued that the District 
Magistrate had no jurisdiction to pass any 
ofthese orders. It is obvious that the 
District Magistrate was not intending to 
take action under the provisions of s. 147, 
Criminal Procedure Code. If he had in- 
tended to dothat he would have followed 
the procedure laid down inthe section and 
among other things he would have issued 
notice to the members of the Swami Bagh 
section. 

It is. perhaps too much to say that the 
District Magistrate was acting ultra vires 
in expressing an opinion about the rights 
of the parties in the Samadh because I 
suppose that any person is entitled to ex- 
press an opinion ifhe wishes to do so. I 
must point out, however, that the District 
Magistrate was not authorised by any 
tule of law to pass an order which could 
be binding upon anybody unless he passed 
such an order under the provisions of 
s. 147, Criminal Procedure Code. He was 
entitled io his opinion but the members 
of the Swami Bagh section are not in anv 
way bound by the order which he purported 
to pass. In so fat as the District Magis- 
trate directed a certain Subordinate Ma- 
gistrate and Police Officers to attend at 
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the Samadh on a particular date in order 
to preserve the peace. I am not concern- 
ed with his order. I would, however, sug- 
gest that it is not proper to use official 
means toenable any party to trespass 
upon land in the possession of another 
unless it is decided intheexercise of some 
jurisdiction that the party who wishes to 
enter upon the land is entitled to do so. It 
is not necessary toset aside any of the 
three orders which have already served 
their purpose. It is sufficient to say asl 
have done that the orders of December 
12 and December 26, 1935, are not bind- 
ing on the membersof the Swami Bagh 
party. ; 

The third order was not intended to 
affect any rights and therefore itis not ` 
necessary to say more about it. Ifin the 
future itis necessary for the purpose of 
preserving the peace, it will be for the 
District Magistrate to decide whether the 
members of the Dayal Bagh party are 
entitled to enter upon the premises of the 
Samadh in order to perform religious 
ceremonies and he may find if necessary 
to take proper proceedings under s. 147; 
Criminal Procedure Code. I have been 
asked to express an opinion upon the effect 
ofthe judgment of their Lordships of the 
Privy Council. . 

I do not think that it would be proper for 
me to doso at this stage. It is not with- 
in my jurisdiction to take proceedings 
under s. 147, Oriminal Procedure Code, 
and I should therefore be usurping function 
which is not properly mine in deciding 
whether the members of the Dayal Bagh 
section are entitled after the decision of 
their Lordships to use the Samadh for 
the purposes for which they claimed to use 
it. The District Magistrate must be free 
to come tohis own decision and it must 
be left thereafter to the parties to take 
such steps as may legally be open to them. 
Ifthe matter goes to the Civil Court, as 1b 
may go in accordance with s. 147, Crimi- 
nal Procedure Code, it would not be right 
that any opinion expressed by me at this 
stage should influence the decision of the 
Judge who would have totry the suit. I 
do not think that it ig necessary for me to 
set aside any of the three orders against 
which the applicants make objection. I 
have expressed an opinion about the effect 
of these orders and that should be sufficient. 
l reject ihe application. . | 

D. Application rejected. 
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LAHORE HIGH COURT 
First Civil Appeal No. 770 of 1934 
` January 22, 1936 
TEK OHAND AND DALIP SINGH, JJ. 
MUNICIPAL COMMITTEE, AMRITSAR— 
DEFENDANT—APPELLANT 
VETSUS 
RALIA RAM AND OTHERS—PLAINTIFEB-— 


RESPONDENTS 

Limitation Act (IX of 1908), ss. 19, 20—Part pay- 
ment of debt, whether extends limitation—Fact of 
part payment, can be proved aliunde — Payment 
“without prejudice,” whether gives fresh start—- 
Name of creditor and identity of debt—Proof of— 
Question whether document is acknowledgment— 
Extraneous evidence, whether permissible—Acknow- 
ledgment of outstanding unsettled accounts, whether 
valid within s.19 Interest—Lower Court awarding 
12 per cent. interest—Held not unreasonable taking 
into consideration, high prevalent rate and defend- 
ant’s unfair conduct—Appeal—New plea—Question 
as to when cause of action arose—Mixed question of 
law and fact—If can be raised for first time in 
appeal. 

All that is required by the plain words of s. 20, 
Limitation Act, is that there should be a payment 
of a part of the debt due. The fact that there was 
such a debtand that that debt exceeded the amount 
paid, are facts which may be proved aliunde. They 
need not appear in the writing evidencing the part 
payment. All that has to be shown is that the pay- 
ment was made towards this existing debt whose 
amount exceeded the amount paid, and once this is 
done, then by the words of the Statute, time is ex- 
tended, There is no reason to infer a conditional 
promise to pay any remaining liability. Bharat 
National Bank v. Bishen Lal (14), In re Ambrose 
Summers (15), Sakharam Manchand v. Keval Padamji 
(16) and Curlender v. Abdul Hamid (17), relied on, 
Appaswami Pillai v. M. Muthurian (13), dissented 
from. [p. 729, cols. 1 & 2.1 

No words such as “ without prejudice ©“ can over- 
ride the words of the Statute, which lay down that 
a part payment shall extend limitation, if it ig in 
the handwriting of, or signed by, the person mak- 
ing the payment. The words, merely save the res- 
pective rights of the parties with regard to the 
substantial disputes with respect to the various 
claims and counter-cliims on either side, and does 
not mean or purport to mean that limitation should 
not be saved by means of this payment. [p. 729, 
col, 2; p. 730, col. 1] 

While the name of the creditor and the identity 
of the debt might be established aliunde, yet for the 
purposes of seeing whether the acknowledgment is 
an acknowledgment of liability within the meaning 
of s. 19, it is not permissible to go outside the 
document and to read into the document what is 
not contained in the document itself. Uppi Haji 
v. Mammavan (18) and Narayana Atyar v. Venkata- 
ramana Iyer (19), explained. [p. 730, col. 2.] 

Acknowledgment of an unsettled account without 
more amounts to an acknowledgment of liability 
to pay whatever might be found due by either party 
on account being taken, and, therefore, it is an 
acknowledgment of liability within the terms of 
s. 19. [p. 731, col. 1.] 

| Case-law referred to.| 


Held, after taking into consideration the fact of 
the prevalent higher rate, and the unfair conduct 
of the defendant, that the rate. of interest of twelve 
per cent, perannum allowed by the trial Oourt was 
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not unreasonable, the matter being one of discre- 


- tion. [p. 733, col. 2.] 


The point that the cause ofaction did not accrue 
until certain date, being obviously a mixed question 
of fact and law, it is doubtful whether it can be 
raised for the first time in appeal. [p. 728, col. 1.) 

F, ©. A. from a decree of the Senior Sub- 
Judge, Amritsar, dated December 18, 1933. 

Messrs. J. N. Aggarwal, Shamir Chand 
and S. M. Sikri, for the Appellant. 

Messrs. Badri Das and D. R. Sawhney, 
for the Respondents. 

Dalip Singh, J.—The plaintiffs in this 
case entered into a contract with the Muni- 
cipal Committee, Amritsar, in June, 1921. 
The actual date of the signature of the 
President on the contract is June 6, 1921, 
but it is stated in the body of the contract 
that the work was supposed fo start on 
June 1, 1921. The work consisted of con- 
structing, or re-constructing with additions, 
a storm water channel from Amritsar City 
to Hudiyara Nala. There is a map on the 
record showing a circular portion of the 
storm water channel running round the city 
and thence onwards up to the Ferozepore 
Bridge. This portion, in the record and 
throughout the dealings of the parties, was 
referred to as the “city portion” of the storm 
water channel. From the Ferozepore Bridge 
onwards to the end, the storm water channel 
runs more or less straight This portion 
was referred to as the “city out-fall” portion. 
The contract is printed at pp. 4 to 7, 
Vol. II, of the printed paper book and the 
Gonditions attached thereto are printed 
at pp. 10 to 18 of the same volume. 


The original estimate of the expenditure 
involved in the scheme was Rs. 2,91,410, 
(see Vol. IT, at p. 53). This amount obtain- 
ed what is described as the “sanction,” of 
the Local Government. The word “sanc- 
tion,” however, appears not to be a correct 
description of what as a matter of fact 
happened. It was stated before us that the 
Local Government had agreed to contribute 
half this amount by way of helping the 
Municipal Commitee in the construction of 
this very necessary sanitary work. Subse- 
quently, ib appears that a revised estimate 
was prepared which showed the expenditure 
at about Rs. 3,21,126. The help of the 
Government was again sought for in this 
matter, that is to say, the Government were 
approached to share half the expenses of 
this larger amount; but it appears that the 
Government refused to do so. Over and 


‘above this storm water channel which was 


to be constructed according to certain maps 
and schemes prepared, Rs. 80,000 worth of 
“extra work” appears to have been done 
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by the contractors under the orders of the 
Municipal Engineer. The work appears 
to have had connection with the storm 
water channel but was not included in the 
original plan: see Vol. II, at p. 54. 

The President objected to this work 
having been undertaken without formal 
resolution of the Municipal Committee sune- 
tioning this extra work: see Vol. Il, p. 54, 
et seq. where the President wrote a note 
giving the entire history of the storm water 
channel and pointing out that the Muni- 
cipal Engineer had no business to have 
ordered the estra work, most of which, it 
appears, had already been ccmpleted with- 
out obtaining proper sanction and following 
the proper precedure. The President order- 
ed that a full detail of the existing liability 
should be given and no new works not 
included in the original estimate should 
be taken in hand till further express 
written orders from him: see p. i6, para. 4. 
Atp. 57 appears a resolution of the Amritsar 
Municipality with reference to this matter. 
This resolution is dated January 22, 1924. 
Therein the President mcved that the 
Municipal Engineer be told that he should 
have adopted procedure according to the 
‘rules and that he should be warned in 
future not to act without adopting the 
proper procedure. Finally, it was resolved 
that the contractor Lala Ralia Ram should 
be asked to furnish an account of his 
claims and the President's resolution was 
carried. The contractor was given an 
extension of time up to April 30, 1924, in 
view uf the fact that the ccntract had not 
been finished within the time specified: but 
the delay was not due to the contractor's 
default. Upon this the contractor appears 
to have stated that it was not his fault that 
the delay had occurred and though he was 
glad to obtain an extension up to April 30, 
1924, he could not carry on the work until 
the Municipal Committee paid him for the 
work which he had already done. He 
appears for this to have relied on para. 7 of 
the conditions of the contract printed 
at p. 12. Upon this point the contractor's 
interpretation of this paragraph has always 
been that if he undertook to carry out works 
estimated to cost more than Rs. 1,000, 
then he was bound to receive intermediate 
payments up to the extent for which the 
work might be approved or passed by the 
Municipal Engineer and that this was a 
necessary and essential term of the con- 
tract. The interpretation of the clause has 
not been contested before us by the learned 
Counsel for,the Municipal Committee, but 
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it has been contended that this was not an 
essential or necessary part of the contract. 
It appears that upon the contractor’s objec- 
tion that money had not been paid to him, 
which was due to him, the Municipal 
Engineer was called upon to report as to 
the facts and at p. £9, Vol. II, in a report 
dated January 26, 1924, addressed to the 
President, the Municipal Engineer wrote as 
follows: 
“According to Accountant's figures the contractor 


has been paid Rs. 2,82,000 and for some Rs. 32,000 
worth works have been done.” 


He also stated that a sum of Rs. 11,500 
was due from the contractor for material 
supplied. He suggested that if the General 
Committee approved the sum of Rs. 8,000 
should be refunded out of the security 
deposited by the contractor in order to 
enable him to carry on the work and that 
the said sum should be recovered by deduc- 
tion from subsequent bills. Upon this the 
contractor was asked to submit his claim 
and at pp. 61 to 64 of the same volume the 
contractor, on February 9, 1924, submitted 
his claim, in which over and above the 
Rs. 32,000, allowed to him by the Municipal 
Engineer, he claimed further sums which in 
all amounted to Rs. 1,21,718. Subsequently 
(p. 73, Vol. TI), he claimed that after this 
date he had done additional work worth 
roughly about Rs. 40,000 and he again 
claimed that the work was being unduly 
delayed for lack of funds as he had not 
been paid any of these large outstanding 
sums amounting, according to him, to more 
than one and a half lakhs. The date is 
June 5, 1924, and a detail of the work is 
given at p. 78 of this volume and again 
at p. 80. 

Upon this, June 6, 1924, the Engineer 
wrote to the Secretary stating that while 
he could not say whether the contractor's 
claim for Rs. 40,000 more extra work was 
justified or not, but certainly, he had done 
work with several thousands, apparently 
after the dat February 9, 1924. He admitted 
that the contractor was in difficulty as 
regards funds and must have money to go 
on with. Thereafter, ib was resolved that 
the contractor should submit his account 
and the Municipal Engineer should report 
upon the claim so made. The Municipal 
Engineer and the Secretary's combined 
report is printed at p. 87, Vol. II, and in 
this report after dealing with the con- 
tractor'’s claims as shown at pp. 61 io 64, 
already referred to, they appear to have 
admitted that a sum of Rs. 17,447 was at 
least due to the contractor and submitted 
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this report with their recommendation to 
the Works Sub-Committee of the Municipal 
Committee. The Works Sub-Committee 
appears to have accepted the sum recom- 
mended in the joint report as appears 
at p. 16, Vol, II. Upon this a resolution 
was passed in the Municipal Committee on 
June 26, printed at p. 93, of Vol. Il. The 
resolution refers to the President's note 
which is printed at p. 92. It appears from 
this President's note that the entire esti- 
mated sum of Rs. 2,91,410 had already 
been spent in making payments to the 
contractor with the exception of a small 
balance of Rs. 3,56 {-14-3. The President re- 
commended that until the sanction of the 
Goverament was obtained for a larger 
amount, this sum was all that was available 
for payment to the contractor in respect 
of his claims which appeared, as the matter 
then stood, to be admitted by the Officers 
of the Committee to the extent of at least 
Rs. 17,000 or there abouts. 

_It was, therefore, resolved by the Muni- 
cipal Committee that Rs. 9,000 be sanction- 
ed for payment to Lala Ralia Ram without 
prejudice to the claims and rights of the 
parties, namely Rs. 7,000, for payment to the 
Central Bark of India, and out of the 
remaining Rs. 2,000, Rs. 1,195-1-6 be paid to 
the Reformatory Settlement and Rs. 804-14-6 
to Lala Ralia Ram, contractor, in person 
and that the President be authorised to 
allot the additional sum, that is, the differ- 
ence between the Rs. 9,000 and Rs. 3,564-14-3 
which was all the money that was available 
under this head to any other head that he 
thought proper. It was recognised that the 
Sanctioned estimate would thereby be 
exceeded, but it was resolved that this 
should be paid in anticipation of sanction 
to the revised estimate. Cheques were 
accordingly drawn for the three 
amounts specified in the resolution on 
July 1, 1925, and appear to have 
been handed over to the contractors on 
July 3, 1925. At any rate, this date, 
namely July 3, 1925, has not been con- 
tested before us. It is an admitted fact 
that the work was stopped on June 30, 
1924, when ail of it, with the exception of 
a small amount worth about Rs. 10,000, had 
been completed by the eontractor. 

It appears that the sum of Rs. 804, 
which was to be paid personally to the con- 
tractor, was attached in execution of some 
decree against the contractor by order of 
the Court and was, therefore, never actual- 
ly paid to the contractor but was handed 
Over on his behalf to the Court under 
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orders. The contractor, therefore, continu- 
ed to be without any funds to carry on the 
work. He had already served a notice on 
the Municipal Committee on March 7, 1924, 
alleging that various sums were due to 
him and that he was being pressed by his 
own creditors and the Municipal Committee 
would be responsible for interest on this 
sum. On September 18, 1925, he again sent 
a notice through a lawyer claiming 12 per 
cent. interest unless his dues were paid 
within one month. Nothing appears to 
have happened upon this notice and 
finally the plaintiff brought a suit in forma 
pauperis, which is printed at p. 100 of 
Vol. II, on March 12, 1927. The prayer to 
bring the suitin forma pauperis was re- 
jected on December 3, 1927, andon Febru- 
ary 4, 1928, the contractor again wrote a 
letter printed at p. 108 of Vol. IL, suggest- 
ing a reference to arbitration to decide his 
claim against the Municipal Committee. 
This was supported by ninteen Municipal 
Commissioners who endorsed the suggestion 
as being a fair and reasonable one and 
recommended that arbitration should be 
adopted. These names and remarks are 
printed at pp. 108 to 110 of Vol. II. Upon 
this a resolution was formally moved in the 
Committee, i. e. resolution No. 645 printed 
at p. 112, on June 22, 1928, in which 
arbitration was moved to be adopted as 
the method of settlement of the claim. After 
some discussion the Committee adjourned 
but met again on the same date in the 
evening when the following resolution was 


passed : 
“Be it resolved that in order to finally settle all 


the claims of facts and law between the Committee 
on the one hand and Lala Ralia Ram and Sain Das cn 
the other, the disputes may be referred to the arbitra- 
tion of an arbitrator to be named by the Committee.” 


Before this resolution was passed, papers 
were read before this Committee, which 
are mentioned at the beginning of the pro- 
ceedings in para 650, at p. 111, Vol. II, 
namely, the report of the Municipal Engi- 
neer and the Special Sub-Committee re- 
garding the construction of the storm water 
channel, along with the letter dated June 22, 
1928, from Lala Sain Das contractor, agree- 
ing to the arbitration as requested by 
Lala Ralia Ram, whose letter had been 
read in the morning, asshownat p. 112, 
para. 645 ofthe proceedings. With some 
dissentients the resolution recorded above 
was carried. Thereafter, at p. 113, resolu- 
tion No. 662, dated July 2, 1928, appointed 
Mr. R.H. Crump, Deputy Commissioner, to 
act as arbitrator and in case of refusal 
by him. Mr. Hughes, Superintending 
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Engineer, Canals, was appointed arbitrator 
and it was resolved that an agreement of 
reference to arbitration be drawn up by 
the legal adviser in consultation with the 
President. The Deputy Commissioner re- 
ferred the matter back to the Committe for 
re-consideration in a letter printed at p. 7, 
Vol. DI, dated August 9, 1928, under s. 231 
(d). Municipal Act, He pointed out that 
according to the report of the officials of the 
Municipal Committee the contractor Ralia 
Ram had already been overpaid, that he 
had left work unfinished though he had 
promised to complete it in ten months ac- 
cording to the contract and that, in the 
circumstances, the Municipal Committee 
could not reasonably subject the rate- 
payers’ money to arbitration. Thereupon 
(at p. 115, Vol. IT) resolution No. 1082 was 
passed by the Municipal Committee, 
Amritsar, on August 17, 1928. 

All the previous papers referred to were 
read and the Deputy Commissioner's letter 
was considered. It was resolved that a 
Sub-Committee consisting of three members 
of the Municipal Committee, Sardar Sewa 
Singh, Lala Kesho Ram, and Mian Hisan-ud- 
Din, be appointed to report whether any- 
thing was due to the contractor from the 
Committee. The Sub-Committee proceeded 
to examine the matter and submitted a 
majority report on April 2,1931 (printed 
at pp. 184 to 140 of Vol. ID), after a lapse 
of more than two years. The dissenting 
note of M. Hisam-ud-Din is printed at 
pp. 10 to15, Vol. UT, M. Hisam-ud-Din 
refused to consider the evidence in the 
case or the contractor's claim on the short 
ground that the contractor had left the 
work unfinished and, therefore, in view of 
his own breach of contract he could not 
possibly claim anything. The other mem- 
bers, however, thought that a certain 
amount was due to the contractor. No 
total amount is given but generally they 
appear to have accepted the Municipal 
Engineer's and the Secretary's report for 
the items allowed therein and to have 
added other items including the securit 


deposit of Rs. 10,000. Thereafter, the origi-- 


nal Municipal Committee was itself dis- 
solved and no action appears to have been 
taken on the Sub-Committee’s report. There- 
fore, the plaintiffs brought the present 
suit on June 22, 1931, claiming Rs. 91,226 
as principal and Rs. 76, 858 as interest the 
total amount claimed being Rs. 1,68,084 as 
shown in their amended plaint (Vol. 1, 
pp. 6 to8). The details of this principal 
. amount claimed were given in schedule A 
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- attached to the original plaint, which is 


printed at pp. 1, 2 and 3, Vol. I 

Two other plaintiffs were joined with 
the two original cantractors, namely Raha 
Ram and Sain Das. It was alleged. that 
the two others, namely Sundar Das and 
Prem Nath, had subsequently been added 
as partners tothe-firm. After some delays 
a court-fee on full one lakh of rupees was 
paid andin para. 8 (b) of the amen- 
ed plaint the plaintiffs stated thatd 
as they were unable to pay the court-iee 
on the entire amount due, namely 
Rs. 1,68,084 and as an indefinite sum 
valued for the purposes of the suit at Rs. 100, 
therefore, they reduced their claim to one 
lakh of rupees only. They alleged that a 
breach had been committed by the Muni- 
cipal Committee on June 30, 1924, which 
gave the starting point of limitation 
and the cause of action to the plaintifis. 
They alleged in para. 10 that limitation 
was saved by part-payment of the prin- 
cipal made on July 3, 1925, namely the 
sum of Rs. 9:000, which has already been 
referred to, that resolutions Nos. 645, 650, 662 
and 1082, also already referred to, further 
extended limitation, and that the defendant 
had fraudulently prevented the plaintiffs 
from filing a suit on July 2, 1928, by agree- 
ing tonominate an arbitrator. The said 
agreement was fraudulent on the part of 
the defendants and was only meant to delay 
the institution of the suit and this fraud 
became known tothe plaintiffs on July 22, 
or 23, 1928, and hence again the suit was 
within time as also by reason of resolution 
No. 1082 of August 17, 1928, by which 
the matter had been referred to a Special 
Sub-Committee for report. 

Various pleas were raised by the defen- 
dant Committee which do not now concern 
us, but it is sufficient to point out that 
they led to three preliminary issues which 
are printed at p. 17, Vol. I. Issues Nos. 2 
and 3 were decided against the defendant 
by the learned trial Court and have not 
been agitated in appeal before us. Issue 
No. 1 was the question of limitation which 
will be dealt with subsequently. The trial 
Court, however, held issue No. 1 also against 
the defendant and proceeded then to frame 
issues on the merits, which are printed at 
pp. 54 and 55, Vol. I. The parties pro- 
ceeded to trial on these issues and in a 
long and painstaking judgment, printed at 
pp. 171 to 223 of the paper-book, the 
learned trial Judge decided all the issues 
in favour of the plaintiffs and passed a 
decree for the full amount of one lakh of 
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rupees claimed, with costs and interest at 
the rate of six per cent. from the date of 
the institution of the suit up to the date of 
decree and also for six per cent. future in- 
terest on the principal amount, namely 
Rs. 91,226 from the date of decree till 
realization in full. The Municipal Com- 
mittee has appealed and the plaintiffs-res- 
pondents have put in cross-objections print- 
ed at p. 226, Vol. I, 

The first and the most important ques- 
tion that arises for decision in the Com- 
mittes appeal is the question of limitation, 
namely whether the suit is not time-barred. 
It was contended by the learned Counsel 
for the appellant that of the various items 
mentioned in schedule A at pp. 2 and 3 of 
the paper- book, the first item of Rs. 32,000 
fell under Art. 115, Limitation Act; so also 
did Item Ne. 2ofRs. 33,500. Item No. 3 
of Rs. 1,410 fell under Art. 56. Item 
No. 4 of Rs. 4,925 fell under Art. 115. 
Item No. 5 of Rs. 38,157 fell under 
Art. 56. Item No. 6 of Rs. 4,200 and 
Item No. 7 of Rs. 300 fell under Art. 115, 
Item No. 8 of Rs. 2,704 fell under Art. 56. 
Item No. 9 of Rs. 4,950 fell under 
Art. 115. Item No. 10 of Rs. 880 fell 
under Art. 56. Item No. 11 of Rs. 10,000 
due on account of security deposit fell ac- 
cording to him, under Art. 115. Item No. 12 
of Rs. 3,000 fell under Art. 56, Limita- 
tion Act. As the period under both 
these articles is three years, accord- 
ing to him, it mattered little which article 
was applied, provided the date of the start- 
ing point was taken, as alleged by the 
plaintiffs themselves in their plaint, as June 
30, 1924. He contended, therefore, that the 
entire suit was barred by limitation. So far 
as the plaintiff's plea in the plaint was con- 
cerned, Namely the extension of time claim- 
edin para. 10 of the plaint, his contention 
was that no such extension was due under 
any of the sections under which it was 
claimed. 

Before proceeding, however, to deal with 
the arguments on this point, it is necessary 
to dispose of a contention which was raised 
in reply by the learned Counsel for the res- 
pondents This argument was based on 
two rulings reported in Secretary of State 
v. Gajjan Singh (1) and District Board, 
Allahabad v, Baijnath Prasad (2). The 
argument appears to be as follows: It 
was a mistake for the plaintiffsto assert in 


mo A IR 1935 Lah. 775; 160 Ind. Oas. 739; 8 R L 
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the plaint that time ran from June 30, 1924. 
Time did not run from that date at all, but 
could only run either from the date when a 
final bill was prepared, or possibly on a 
final refusal to make full payment under the 
terms of the contract. Paragraph 3 of the 
contract (page 5, Vol. IL), and para. 7 (at 
page 12) were relied upon for the conten- 
tion as also the written statement itself at 
page 8, Vol. 1. Time according to the tecon- 
tention of the learned Counsel, only began 
to run from the date of refusal fo consider 
the Sub-Committee’s report by the Munici- 
pal Committee. The learned Counsel ad- 
mitted that there was no specific refusal 
and, therefore, no specific date; but, accord- 
ing tohim, an inference could be drawn 
from the conduct of the Municipal Commit- 
tee in refusing to consider their own Sub- 
Committee’s report and refusing to reply 
to the plaintiffs’ demand that it should be 
considered. According to him, therefore, 
at any reasonable time after the submission 
of the report of the Sub-Committee it might 
be inferred that a definite refusal to con- 
sider it had been made by the Municipal 
Committee and this had happened in 1931 
shortly before the institution of the suit. 
Hence, according to him, there-couid be no 
question of limitation in the matter at all. 

The learned Counsel's contention was 
based on the two decisions which have 
already been referred to. It is unnecessary 
to goat any great length or with strict 
attention into the principles underlying 
the two rulings named. It is sufficient for 
the purposes of this case to Point out that 
those two rulings are entirely distinguish- 
able on the patent fact that in both of 
them the work had been completed, and the 
question that arose for decision was: when 
payment became due for a completed work. 
It was held on the terms of the contracts on 
the records of those cases, which are not 
mentioned in the body of the reports that 
the time for payment only arose when a 
final bill had been drawn up by the person 
or official in charge of drawing up such a 
document and when it had either been ac- 
cepted or rejected by the Corporation con- 
cerned. 

Here the matter is totally different. The 
work was admittedly not completed, and 
the plaintiff's own case was that a breach of 
the contract had been taken place on June 
30, 1924. Nowa breach of contract, it ap- 
pears to me, Must give risetoa cause of 
action and the very fact that the work was 
stopped, without being completed, would, 
in the absence ofanything to the contrary, 
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Show that there had been a breach of the 
contract on the date when the work was so 
stopped. It was for this reason that both 
the plaintiffs as well as the defendant fixed 
June 30, 1924, as the starting point of limi- 
tation: the plaintiffs alleging that the 
breach was dueto the defendant's action 
and the defendant alleging that the breach 
was due to the plaintiffs’ action in stopping 
the work and not carrying it to completion 
without due cause. These being the plead- 
ings throughout and the point now raised, 
namely that the cause of action did not ac- 
crue until 1931, being obviously a mixed 
question of fact and law, itis doubtful 
whether the learned Counsel was within his 
rights in raising it for the first time in ap- 
peal. The contention of the learned Coun- 
se] was that a mixed question of fact and 
law could be raised in appeal if all the 
necessary facts were on the record. Even 
this contention, it appears to me, is not en- 
tirely substantiated on the record. The 
learned Counsel finally relied on para. 3 of 
the contract at page 5, Vol. IL The clause 


reads as follows :— 

“ On the completion of the work or on the determi- 
nation of this agreement, final measurements will 
be made and the accounts shall be adjusted accord- 


y. 
The following words are not relevant for 
the purposes of this discussion. It is clear 
that the work was not completed nor could 
be agreement be said to have been deter- 
mined inthe sense contemplated in the 
contract in cl. 7, at page 6. In any event, 
it would have been a question of fact, whe- 
ther final measurements were or were not 
made and whether if those were made and 
the parties had not adjusted accounts, that 
and that alone should furnish the cause of 
action. As pointed out already, it seems 
to me that a cause of action had undoubted- 
ly accrued on June 30, 1924. Itis not clear 
whether final measurements, as distinct 
from a final bill, were ever made or not, the 
attention of the parties not having been 
directed to this particular point. On both 
these grounds, therefore, I would repel the 
contention of the learned Counsel for the 
respondents. I may here alsorefer toa con- 
‘tention of the learned Counsel for the res- 
pondents that whatever might be the 
Articles of the Limitation Act applicable 
to the other items given in schedule A of the 
plaint, the Article applicable to item No. 11, 
Rs. 10,000 due on account of security deposit, 
was not Art. 115 as, contended by learned 
Counsel for the appellant, but Art. 145, 
Limitation Act, which runs as follows: 
b “Against a depositary or pawnes to recover Mov- 
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able property deposited or pawned, thirty years from 
the date of the deposit or pawn. 
The learned Counsel contended that this 
was a case of a deposit of movable property 
and that, therefore, as there wasa specific 
article applicable, Art. 115, which is only a 
general Article applicable in the absence 
of any other Article, could not apply 19 
the proper Article to apply is Art. an i 
This Article, would, if applicable, undoub- 
tedly bring “ this particular item of 
Rs. 10,000 within limitation. The learned 
Counsel for the appellant in reply, on the 
authority of various rulings, namely Narain 
Das v. Municipal Committee, | Delhi, 108 
Ind. Cas. 49 (3), Mahomed Ghasito v. Sirag- 
ud din (4), Dahpia v. Labhu Ram (5) and 
Balakrushnadu v. Narayanaswam (6), whic 
on appeal is reported as Balakrushnadu ik 
Narayanaswami, 22 Ind. Cas. 60 (7) an 
Kalyan Mal v. Kishen Chand (8), con- 
tends that the words ‘movable property 
in the Article do not include money but 
refer only to specific movable property re- 
coverable in specie. On the other hand, the 
learned Counsel for the respondents relied 
on Upendro Lal Mukhopadhya V. Collector 
of Raj Shahyi (9), where however the point 
was not really decided, but in particular on 
Gobind Prasad v. Chairman, Patna Muni- 
cipality (10) and Nanda Lat Bose iG 
Ashutosh Ghose, 55 Ind. Cas. £15 (10), whic 
approved of this ruling. There is no doubt 
a conflict between the various High Courts 
on the point in question. The contention 
appears to be as follows: Movable proper- 
ty includes money. There is no reason 
why it should be excluded in Art. 145 when 
the words “movable property” are not quali- 
fied by any such words as “specific as is 
done in Art. 89, and that this being so, Art. 
145 excludes the application of Art. 119 
wherever there is a depcsit ofany kind 
whatsoever whether of specific movable pro- 
perty or unspecified movable property in- 
cluding money. There is some force in this 
argument. The other view appears to be 
(hat the word “depository” in the Article 
should be construed with reference to the 


8) 108 Ind. Cas. 49. 

o Lah 376; 66 Ind. Cas. 490; TA IR1922 Lah. 
198 (F B). 
A GPR 1919; 47 Ind. ns eae I R1919 Lah. 
322; 166 P W R 1918; 65 : : 

(6) 37 M175; 24 Ind. Cas. g52; A I R 1914 Mad. 
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Roman Law idea of a depositum, namely, 
a specified thing which is deposited and the 
juxta position of the word “pawnee”, which 
only implies specific movable property and 
obviously excludes money or any unspeci- 
fied movable property is pointed to. There 
is some force also in this contention, but it 
appears to me that itis unnecessars, in 
view of our decision on the other point, to 
go into the question and decide this point. 

The next point that arises in the case is 
whether the lower Court was justified in ex- 
tending time by reason of the payment of 
Rs. 9,000 by three cheques, as already men- 
tioned, on July 3, 1925; in other words, 
whether this amounts toa partial payment 
within the terms of s. 20, Limitation Act. 
Section 20, Limitation Act, on this point 
runs as follows: 

“Or where part ofthe principal of a debt is, 
before the expiration of the prescribed period, paid 
by the debtor orby his agent duly authorised in 
this behalf.” 

By the amending Act I of 1927 the 
proviso attached has been amended and 
an acknowledment of the payment so made 
must appear in the handwriting of, or in 
writing signed by, the person making the 
payment. Upon this point the contention 
of the learned Counsel for the appellant 
has turned largely upon a discussion of 
the English Law which is summarised by 
Rustomji at p. 211 of his Law of Limitation 
in India, Edn. 4, and various English cases, 
the leading case being printed in Whitcomb 
v. Whiting (12). The principle underlying 
these cases, which has been adopted in 
Appaswami Pillai v. M. Muthurian (13), 
appears to be that the reason why a partial 
payment extends limitation is by the implied 
acknowledgment that there is something 
more to pay, and the inference that arises, 
if nothing more is said, is that an honest 
man will discharge the liability arising, 
from which may be inferred a promise to 
pay the remaining amount due. It appears 
to me, with all deference to the learned 
Judges who decided the Madras case, that 
itis quite unnecessary in this country, where 
there is a statutory law governing the 
matter, to go into the reasons for the 
Common Law rule in England, or to make 
any deductions from the Statute Law in 
England, which is differently worded. All 
that is required by the plain words of the 
Indian Statute is that there should be a 
payment of a part of the debt due. The 
fact that there was sucha debt and that 

(12) 1 Sm. L O 12th Ed. 651 
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that debt exceeded the amount paid, are 
facts which may be proved aliunde. They 
need not appear in the writing evidencing 
the part payment. All that has to be 
shown is that the payment was made 
towards this existing debt whose amount 
exceeded the amount paid, and once this 
is done, then by the words of the Statute 
time is extended. There is no reason to 
infer a conditional promise to pay any 
remaining liability. This view receives 
support from a ruling of our own Court 
reported in Bharat National Bankv, Bishan 
Lal (14), at p. 451*. The ruling approves 
of two other rulings, In re Ambrose Summers 
('5), and Sakharam Manchand v, Keval 
Padamsi (16), where a similar view appear 
to have been taken. Curlender v. Abdul 
Hamid (17), at p. 2197, also takes the same 
view. I have, therefore, no hesitation in 
repelling this contention of the learned 
Counsel for the appellant. 

The next contention bearing on this 
very point was thatin the resolution the 
words “without prejudice” were used. It 
was contended on the strength of certain 
English rulings, therefore, that this pay- 
ment could not be used to extend the 
period of limitation. Apart altogether from 
the fact that the English rulings refer to 
letters, ete., headed “without prejudice,” 
which were inthe nature of offers made 
to settle disputes between the parties, 
and this resolution is nothing of that kind 
at all, it appears to me that no words such 
as “without prejudice” can override the 
words of the Statute, which lay down that 
a part payment shall extend limitation, if 
it is in the handwriting of, or signed by, 
the person making the payment. Moreover, 
Iam of opinion, on a proper consideration 
of the circumstances of this case, that the 
words “without prejudice” were used not 
to exclude this payment from being used 
to extend limitation, but were used in view 
of the fact that while the contractors 
claimed a‘sum of nearly one and a half lakhs, 
the responsible officials of the Committee 
admitted only a sum of Rs. 17,447 and 
further alleged that sums were due to the 
Committee by the contractors on account 
of various breaches committed by them. 

(14) 13 Leh, 448; 135 Ind. Cas. 673; A I R 1932 Lah. 
212; 33 P L R 42; Ind Rul. (1932) Lah. 145. 


(15) 230 592, 
(16) 44 B 392; 56 nt Oas. 429; A IR 1920 Bom. 
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The words, therefore, merely saved the 
respeclive rights of the parties with regard 
to the substantial disputes with respect to 
the various claims and counter-claims on 
either side, and did not mean or purport 
to mean that limitation should not be saved 
by means of this payment. At that point 
of time the question of limitation could 
not possibly have entered the heads of 
any of the persons concerned. for this 


payment was made on July 3, 1925, 
and the cause of action had admit- 
tedly arisen only on June 30, 1924. 


1 have, therefore, no hesitation in 
repelling this contention of the learned 
Counsel for the appellant and T would hold 
that the payment of Rs. 9,000 was the pay- 
ment of a debt within the terms of the 
Limitation Act and that a fresh starting 
point of limitation was therefore afforded 
from July 3, 1925. 

The next point is whether a further stari- 
ing point of limitation arose under an ac- 
knowledgment of liability within the terms 
of s. 19, Limitation Act, as pleaded by the 
plaintiffs, by reason of certain resolutions of 
the Municipal Committee specified in para. 10 
of the plaint. The only relevant resolutions 
as conceded before us, are contained in 
paras. 645 and 650 of the proceedings of 
the Committee, printed at pp. 112 and 111, 
Vol. Il These paragraphs are dated June 
99, 1928. Atp. 112, in para. 649, there isa 
record that the letter of Lala Ralia Ram, 
contractor (printed at p. 108, Vol. Il), 
suggesting a reference to arbitration, was 
read and a resolution thereon was moved 
by Sardar Sewa Singh. There was some 
opposition to this resolution and as it was 
getting late, the Committee adjourned to 
3-30 P. m., without coming to any final deci- 
sion on the matter. In para. 650 (printed 
at p. 111, Vol. I), the record shows that the 
joint report of the Municipal Engineer 
and the Works Sub-Committee (printed at 
pp. 87 to 90, Vol. IT) was read as wellas a 
letter from Lala Sain Das, the co-contractor 
(which is not inthe printed record but is 
on the record), which agreed to the sugges- 
tion of arbitration. Upon this a resolution 
was moved by Sardar Santokh Singh which 
runs as follows :— 

“Be it resolved that in order to finally settle all 
the claims offacts and law between the Committee 
onthe one hand, and Lala Ralia Ram and Sain Das 
on the other, the disputes may be referred to the 
arbitration of an arbitrator to be named by the 
Committee.” 

This amended ‘resolution was accepted 
by the original mover and was finally 
earried. The question is whether these 
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documents confain an acknowledgment of 
liability within the terms of s. 19, Limitation 
Act. The learned Counsel for the respondents 
first of all contended that in order to find 
out the nature of “the disputes” the claims 
of facts and law” between the Committee 
and the contractors and to see whether the 
resolution contained an acknowledgment, 
it was possible to go beyond the terms of 
the document and to look to extraneous evi- 
dence to ascertain what those disputes 
were. For this purpose he relied on two 
rulings in particular Uppi Haji v. Mamma- 
van (18) and Narayana Aiyar v. Venkata- 
ramana Ayer (19), wherein it was held 
that the name of the creditor and the iden- 
tity of the debt could be established apart 
from the document containing the acknow- 
ledgment of the liability. It seems to me, 
however, that on a correct reading of 
Narayana Aiyar v. Venkataramana Iyer 
(19) while the name of the creditor and the 
identity of the debt might be established 
aliunde, the ruling holds that for the pur- 
poses of seeing whether the acknowledg- 
ment is an acknowledgment of liability 
within the meaning of s. 19, it is not per- 
missiable to go outside the document and 
to read into the document whatis not con- 
tained in the document itself (see in par- 
ticular p. 232 of this ruling). I have, there- 
fore, no hesitation in repelling this 
contention of the learned Counsel for the 
respondents. 

But the question remains as to what is 
the document, which contains the acknow- 
ledgment of liability. Now it seems to me 
clear, after considering the matter and 
after hearing boththe learned Counsel on 
the point involved, that the document con- 
taining the acknowledgment of liability is 
not the mere record of the resolution which 
was nally accepted by the Municipality 
but isthe entire paragraph containing the 
proceedings of the Committee, of which the 
resolution itself forms only one part. There- 
fore, it seems to me that the document 
containing the acknowledgment is really 
the whole of paras. 645 and 650 of the pro- 
ceedings of the Committee, dated June 22, 
1928. These paragraphs by express refer- 
ence incorporate in themselves certain other 
documents, namely the letter of Ralia Ram, 
the joint report of the Municipal Engineer 
and the Works Sub-Committee, and the 
letter of Lala Sain Das. Therefore, in in- 
terpreting the words of the resolution “the 
claims of facts and law” and the “disputes” 


(18) 16 M 366;3M EJ 191, 
(19) 25 M 220. 
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it can beclearly seen that there was an 
unsettled outstanding account between the 
Committee and Lalas Ralia Ram and Sain 
Das. This is clear from the report 
ofthe Municipal Engineer, the Secretary 
and the Works Sub Committee. There- 
fore the resolution properly construed in 
the light of the document which contains 
the resolution, contains an admission thal 
there was an outstanding unsettled account 
between the Committee and Ralia Ram 
and Sain Das, and this was the matter 
which was to be referred to arbitration. 
The learned Counsel for the appellant has 
contended on the authority of Bollapragada 
Rama Murthi v, Thamanna Goppayya (20), 
In re River Steamer Co., (21), Mani Lal 
v. Seth Rupchand (22), and Narayanaswami 
Mudali v. Gangadhara Mudali 40 Ind. Cas. 
89 (23), a Division Bench ruling of the 
Madras High Court), that assuming that 
there was any acknowledgment of liability 
by reason of the acknowledgment of an 
unsettled account, this acknowledgment 
was coupled with a condition, namely an 
implied promise to pay only such sums as 
were found due by an arbitrator on this 
unsettled account and nothing else, and 
that therefore as the condition of reference 
to arbitration failed, there was no ack- 
nowledgment of liability at all within the 
terms of s. 19. 

On the other hand, the learned Counsel 
for the respondents contended on the au- 
thority of Mani Lal v. Seth Bupchand (22), 
Hukmat Singh v, Nenu Mal (24), Jesomal 
v. Bansimal, 2 Ind. Cas 370 (25), and 
Sitayya v, Ranga (26), that this acknowledg- 
ment of an unsettled account amounted to 
an acknowledgment of liability to pay whate 
ever might be found due by either party 
on account being taken, and that therefore 
there was an acknowledgment of liability 
within the terms of s. 19, notwithstanding 
the failure of the arbitration. Here, it may 
be pointed out before proceeding to deal 
with this matter, that before the trial 
Court, it appears to have been successfully 
contended that s. 18, Limitation Act, algo 
applied and that the Municipal Committee 

(20) 40 M 701; 35 Ind. Cas. 575; AI R1917 Mad. 
92; 3LML J 231;4 L W 48: 20M L T129. 

(21) (1872) 6 Ch A 822; 25 L T 319; 19 W R 1130. 

(22) 33 O 1047; 33I A165; INL R130;40L J 
94; 8 Bom. LR 501; WOW N 874; 16 M L J 300; 1 M 
L T199; 3AL J525(P 0) 
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had kept the plaintiff from bringing a suit 
by actions which amounted to a fraud. 
Before us, however, this point was expressly 
given up by the learned Counsel for thə 
respondents and it was not contended, and 
indeed could not be contended, that s. 18, 
Limitation Act, had any application to the 
facts of this case at all. 

To turn now to the point that has been 
stated above, ‘there is no doubt a conflict, 
as far asIcan see, between Bollapragada 
Rama Murthi v. Tuamanha Goppayya 
(20), supported by Narayanaswami Mudali 
v. Gangadhara Mudali, 48 Ind. Cas. 89 (23), 
and Hukmat Singh v, Nenu Mal (24), 
supported by Jesomal v. Bansimal 2 Ind. 
Cas. 370 (25). For the purposes of this 
case, however, it is unnecessary to enter into 
any critical analysis of these ruliugs. It 
appears to me that the principles which 
should guide the Courts in this country 
have been laid down in the Privy Council 
ruling Mani Lal v. Seth Rupchand (22), and 
all that the Courts have to do is to see 
how far those principles are applicable to 
the facts of a particular case. In Mani 
Lal v, Seth Rupchand (22), their Lord- 
ships of the Privy Council laid down that 
wherever there was an acknowledgment 
of an outstanding account, without more, 
then it followed that there was an ac- 
knowledgment of liability to pay the bal- 
ance due which might be found to arise 
upon a taking of those accounts and there- 
fore an acknowledgment of liability within 
the terms of s.19. As has been pointed 
jut already, the document in this case, view- 
ed as a whole and read in the light of the 
documents which are incorporated in it, 
does contain an admission of an outstand- 
ing unsettled account. As has been pre- 
viously stated, the position appears to have 
baen that the contractors were claiming 
about a lakh and fifty thousand rupees and 
the officials of the Committee, who had 
gone into the matter, admitted an account 
of Rs. 17,000 odd subject to counter-claims 
on behalf of the Committee. It seems to 
me clear that such a position implies an 
unsettled outstanding account between the 
parties. Therefore under the principles 
laid down in Mani Lal v. Seth Rupchand 
(22), thereis in this document an acknow- 
ledgment of liability which extended limi- 
tation under the terms of s. 19, Limitation 
Act. 

Reliance, however, has been placed by the 
learned Counsel for the ° defendant-appel- 
lant on Inre River Steamer Co. (21). It 
appears to me, however, that the facts of 
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that case are distinguishable. Atp. 824* 
are cuntained the two documents on which 
reliance was placed in that case. The first 
reads as follows: 

“We find that we have long since named an 
arbitrator, You then proposed to let one arbi- 
rator act for both sides; and we were willing 
to allow the arbitrator we had originally named to 
act alone, He is a man of the first position and we 
need not say, wholly unconnected with the parties in 
the case on which he hag never been in the remotest 
manner consulted. The final arrangements for 
the reference, therefore, rest and havelong rested with 


ite 

The second document is: 

“Iam directed by the Board of this company to 
inform you that a paper has been received at this 
office without letter or explanation of any kind, 
purporting to bea memorandum of account between 
. you and this company, which is altogether incorrect 
both in principle and detail, omitting all deductions 
and credits to which this company are entitled, and 
which would leave the balance considerably in their 
favour. I am, however, authorised to say that this 
company are still willing, as they have all along been 
to have all accounts and questions between you and 
them decided by arbitration according to your con- 
tract, and they again call upon you to concur with 
them in the necessary steps for that purpose.” 

The rest of the document is immaterial 
for fhe purposes of this argument. The 
argument of the learned Counsel for the 
appellant was that the Privy Council in 
Mani Lal v. Seth Rupchand (22) had 
expressly approved of In re River Steamer 
Co. (21) and that in the latter case there 
was an acknowledgment that there was 
an unsettled outstanding account and yet in 
that ruling it had been held that this docu- 
ment was not an acknowledgment of any 
liability and, therefore, no promise to pay 
could be inferred from it. The argument 
however loses sight of the words of ths 
documents in question. The first document 
obviously contains no reference to any un- 
settled account atall and merely states a 
desire on the part of the company to refer 
the matter to arbitration. As rightly pointed 
out in the ruling, the only promise to pay 
that could be implied under the terms of 
this document was a promise to pay what- 
ever the arhitrator might find due. In the 
second document, there is no doubt a refer- 
ence to an unsettled account, but itis 
expressly stated therein that if this account 
were gone into, then the balance would be 
in favour of the company. As pointed out, 
therefore, in the ruling at p. 830*, it is clear 
that this letter did not contain any admis- 
sion of a debt. It is true that the letter 
went on to agree to arbitration for the 
purpose of settling,the dispute; but the only 
acknowledgment of liability : gain, there- 
fore, was to pay whatever an arbitrator 
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might find due, not an acknowledgment that 
there was anything due under an unsettled 
account or an acknowiedgment that there 
was an unsettled account whose balance 
was unknown. lt appears to me, therefore, 
that this ruling is clearly distinguishable 
from the present case, where there was an 
admission of an outstanding unsettled 
account without a claim that on a proper 
taking of accounts the balance would be in 
favour of the Committee. On the other 
hand, as far as can be made out, the only 
Claim, if any, in this case appears to have 
been that there was a balance but a smaller 
balance than that claimed by the con- 
tractors due from the Committee. In these 
circumstances, therefore, it appears to me 
that, quite apart from the implied promise 
to pay whatever was found due by an arbi- 
trator, there was an admission of the exis- 
tence of an outstanding account with at 
least the possibility or probability of the 
balance being against the Committee. | 
would, therefore, hold following the princi- 
ples laid down in the Privy Council raling 
in Mani Lal v. Seth Rupchand (22) that this 
document contained an acknowledgment of 
liability within the terms of s. 19 and that it 
afforded a fresh starting point of limitation 
from June 22, 1928. 

The only question that now remains to be 
decided is the article applicable. Before 
the trial Court it appears to have been con- 
tended, and as far as can be made out from 
the judgment, successfully, that Art. 120 
might apply to the facts of the case. 
Before us it has been admitted by the 
learned Counsel for the respondents that, 
apart from the question of Art. 145 apply- 
ing to Item No. 11 of the schedule, namely 
Rs. 10,000 deposited by way cf security, 
which has already been dealt with, Art. 115, 
Limitation Act, would apply. This admis- 
sion was made with reference to the Full 
Bench ruling Muhammad Ghasito v. Siraj- 
ud-Din (4) and it appears to me to be 
properly admitted under that ruling. I 
have already pointed out that the learned 
Counsel for the appellant relied on Art. 115 
for most of the items and Art. 56 for some 
of the items. Hither article would give a 
period of three years from June 22, 1928, 
and as the suit was brought within three 
years from that date, namely on June 22, 
1931, the suit was within limitation. 

The next question that arises for decision. 
is which of the parties is guilty of the 
breach of contract. Upon this point the 
contention of the learned Counsel for the 
appellant is as follows: Admittedly 
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the contractors did not finish the work 
and that a work in value of about Rs. 10,000 
was still left to be completed when work 
was finally stopped on June 30, 1924. He 
contends, therefore, that as the contrast 
was an “entire contract,” (which contention 
has not been disputed by the learned 
Counsel for the respondents), the breach 
was onthe part of the contractors. To 
the argument arising under para. 7, 
printed at p. 120f Vol. IT, namely that 
payments had to be made whenever work 
of more than Rs. 1,000 estimated value 
was completed and approved by the Muni- 
cipal Engineer, be contends that, as a 
matter of fact, the Municipal Engineer 
gave nosuch approval and that, in any 
event, this term was not essential to the 
contract but was merely a matter of 
Convenience for payments on account 
between the parties..[t seems io me 
sufficient to dispose of this argument by 
pointing out that the interpretation put 
upon this clause by the plaintiffs, namely, 
that an intermediate payment became 
due tothe contractors whenever they had 
completed work of the estimated value of 
Rs. 1,000, was not disputed by the defen- 
dant either in the Court below or before 
us. On the question of fact, as to whether 
there was sufficient work done or sufficient 
and good material present at the site 
approved of by the Municipal Engineer, 
it. is sufficient to refer to the admissions of 
the Municipal Engineer contained in various 
documents, in particular in the joint 
report submitted by him and the Secretary 
(printed at pp. 87 to 90, Vol. ID, to which 
a reference has already been made, and 
to the other admissions by him with re- 
ference to the contractors’ claim of having 
done Rs. 41,000 worth of work, in which 
without admitting the exact amount claim- 
ed, the Municipal Engineer admitted that 
the work amounting tu several thousands 
had been done by the contractors, (printed 
at p. 73, Vol. IL to which a reference has 
already been made). 

To dispose of contention that this term 
was not essential to the contract, I think 
it is sufficient to point to the enormous 
‘difference between the thousand rupees of 
the clause and the entire estimated amount 
of the contract which, at the least, 
amounted to Rs. 2,41,000 roughly, and 
which, according to the plaint and the 
admissions made, included, over and 
above this werk worth Rs. 80,000. Te 
hold that the contractors were bound to 
complete work to this extent without re- 
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ceiving any intermediate paymeats at all, 
would be to go contrary to common sense 
as well as to the plain words of el. 7, 
which shows that the contractors shall 
receive intermediate payments. I have 
therefore no hesitation in holding that the 
breach of contract took place on the part 
of the Municipal Committee and the 
contractors were justified in not proceed- 
ing with the work after June 30, 1924. 
(After dealing with the various items 
separately, his Lordship proceeded}. The 
question now remains of the amount of 
interest. Mr. Jagan Nath contends that 
the rate allowed, 7. e., twelve per cent. 
per annum, is far too high. At the time 
in question, however, the rate of interest 
were much higher than they are now 
and one indication of this is given by the 
admitted fact that when the Municipal 
Committee stood surety for the loan of 
Rs. 7,000 by the Central Bank to the con- 
tractors, the Bank charged and got nine 
per cent. interest. The rate therefore of 
twelve per cent. per annum allowed by the 
trial Court does not seem unreasonable 
and the matter being one of discretion. 
I would not interfere in appeal with the 
discretion exercised by the trial Court, 
especially in view of the conduct of the 
Municipal Committee throughout, which, 
to say the least of it, does not seem to me 
to be befitting the Corporation of the 
second largest city in the province. On 
this point the contractors have claimed 
that the trial Court should also ‘have 
allowed interest at the rate of twelve per 
cent. per annum from the date of the 
institution of the suit up to the dateof 
the decree and they further claim that qua 
the item of future interest the Court should 
have allowed future interest on the decretal 
amount atthe rate of 6 per cent. per 
annum and not only on tLe principal sum 
of Rs. 91,226. I am loath, however, to in- 
terefere with the discretion exercised by 
the trial Court and I therefore do not con- 
sider that the cross-objections of the 
contractors should be upheld. On the 
question as to the amount of principal on 
which future interest should run, the mat- 
ter will have tobe dealt with at greater 
length hereinafter: (The remainimg portion 
of the judgment is not material for this 
report). 
Tek Chand, J.—I agree. 
D. Decree varied 


734 


= > — “ow 


ALLAHABAD HIGH COURT 
Criminal Revision No. 340 of 1936 
August 20, 1936 
ALLSOP, J. 

MOTTRAM—A PPLIOANTI 
VETSUS 
EMPEROR—Opposite Party 

Criminal trial—Trial for more serious offence— 
Conviction for lesser offence—Acquittal for serious 
offence, how can be set aside— Re-trial — Power of 
Appellate Court. 

Where a man is tried of amore serious offence and 
is convicted of less serious one he must be held to 
have been acquitted of the more serious offence and 
the acquittal cannot be set aside except upon an 
appeal filed by the Local Government. Kishan Singh 
v. Emperor (1), relied on. 

An Appellate Court has a power to order a re-trial 
but it can pass such an order only upon proper 
grounds such ag the ground thatthe original trial 
has been vitiated by some irregularity. The Ap- 
pellate Court is not entitled to order a re-trial merely 
because it disagrees with the finding of the lowe: 
Court that the accused had not committed the more 
serious offence but a lesser one. 


Gr. R. from an order of the Sessions 
Judge, Shahjahanpur, dated April 9, 1936. 

Mr. R. C. Ghatak, for the Applicent. 

The Assistant Government Advocate, for 
the Crown. 


Order.—This is an application in revi- 
sion. The case has a peculiar history. 
The applicant Moti Ram and three others 
were charged with an offence of culpable 
homicide not amounting to murder and 
were tried by an Assistant Sessions Judge 
under s. 304, Indian Penal Code. The 
Assistant Sessions Judge found that the 
accused did not bave the common intention 
of causing death and he, therefore, acquit- 
ted all of them of having committed any 
offence punishable under s. 304, Indian 
Penal Code. He convicted two of them 
: including the present applicant Moti Ram 
of an offence of voluntarily causing grievous 
hurt using for this purpose the provisions 
of s. 34, Indian Penal Code. The two men 
who had been convicted appealed to the 
Sessions Judge. He came tothe conclusion 
that the offence, if it was committed, was 
properly punishable under s. 304, Indian 
Penal Code, and after issuing notice to 
the appellants to show cause why he should 
not order afre-trial, he did pass such an 
order and the case went back to the 
Assistant Sessions Judge and was re-tried 
by him. He then convicted the two men 
under s. 304, Indian Penal Code, and 
sentenced each, of them to rigorous im- 
prisonment for a period of three years. 
The sentence at the previous trial under 
g. 325, Indian Penal Code, had been for 
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two years. After the second trial there 
was again an appeal to the Sessions Judge 
who acquitted one of the men and main- 
tained the conviction of the present 
applicant Moti Ram. It has been urged 
in argument that the learned Sessions 
Judge was quite wrong in the first instance 
in setting aside the acquittal of the 
applicant of an offence of culpable homicide 
not amounting ito murder and directing 
that he should be re-tried. It is urged, 
therefore, that the second trial was void 
and the conviction cannot stand. I agree 
that the learned Sessions Judge had no 
authority to set aside the acquittal under 
s. 304, Indian Penal Code. Their Lord- 
ships of the Privy Council in Kishan Singh 
v. Emperor (1), have clearly laid down that 
where a man is tried of a more serious 
offence and is convicted of less serious one 
he must be held to have been acquitted 
of the more serious offence and that the 
acquittal cannot be set aside except upon 
an appeal filed by the Local Government. 
The Sessions Judge after the first trial 
had no appeal before him against the two 
men. There could be no appeal in this 
Court against an acquittal. The appeal was 
on their behalf. It is true that an Appellate 
Court has a power to order a re-trial, but 
ib can pass such an order only upon proper 
grounds such as the ground that the 
original trial has been vitiated by some 
irregularity. The learned Sessions Judge 
was certainly not entitled to order a re- 
trial merely because he disagreed with 
the finding of the lower Oourt that the 
accused men had not committed the more 
serious offence of culpable homicide not 
amounting to murder. In exercise of our 
powers of revision we are to see merely 
that justice is done. The applicant has 
twice been tried by the Assistant Sessions 
Judge who has found on both occasions 
that he took part in an attack upon another 
man who died asa result of lathi blows 
uponthe head. The learned Sessions Judge 
has considered the facts of the case in 
his judgment afier the second trial; and 
he has agreed that the applicantis guilty. 
It has been suggested that the case may 
go downto the learned Sessions Judge on 
the assumption that he must now consider 
the original appeal under s. 323, Indian 
Penal Code, upon its merits. I do not 


think that I would be justified in exercising 

(1) 50 A 722; 111 Ind. Cas. 332 AI R1928P C 254; 
29 Or. L J 828; 55 I A 390; 5 O W N 911; 28 L W 396; 
(1928) M W N 749; 29 P L R 575; 33 OW N1;48 0 
L J 397; 30 Bom, LR 1572; 55 M L J 786; 26 A LJ 
1099 (P 0). 
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powers of revision to cause waste of time 
and delay which would have no result 
beneficial to anybody concerned. The fact 
is that the applicant has been found 
guilty by two Courts of having taken part 
in this attack and that there is no reason 
why this Court should interfere upon the 
ground that the applicant is not guilty. 
On the other hand, the applicant is entitled 
to claim that he should not receive a more 
severe sentence than that which he received 
at the original trial. The learned Sessions 
Judge was not entitled to set aside 
the order of acquittal for the offence of 
culpable homicide not amounting to murder, 
or, in effect, fo enhance the sentence. I there- 
fore reduce the sentence to one for a period 
of two years. It has been argued that the 
applicant has been put to much incon- 
venience by being tried over again; hat 
it seems to me that the sentence cannot 
be further reduced when the injuries 
resulted in the death of the man who was 
attacked. The sentence is reduced to one 
of rigorous imprisonment for a period of 


two years. The accused shall surrender to 
is bail. 
D. Sentence reduced. 


el 


LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 252 
of 1936 
June 19, 1936 
Tek CHAND AND DALIP SINGA, JJ. 

Tas MUNICIPAL COMMITTEE, 
AMRITSAX, tarovaH Khan Bahadur 
Khawaja GHULAM SADIQ AND oTanRs— 
DEFENDANTS-—— A PPELLANTS— PETITIONERS 


VETSUS 
RALLIA RAM AND OTHERS —PLAINTIRES 


—— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 110— 
‘Substantial question of lew'— Legal principles govern- 
ing case authoritatively settled—Real question only as 
to applicability of principles to facts of case—Sub- 
stantial question of law,’ if involved. 

Where the legal principles governing the case do 
not admit of any doubt, but have been settled autho- 
ritatively by the highest Tribunal and there is no 
longer anyroom for difference of opinionand the 
real question is one of the application of the princi- 
ples to the particular facts of the case, no ‘substan- 
tial question of law’ within s. 110, Civil Procedure 
Code, can be said to be involved and leave to appeal 
to the Privy Council cannot be granted. Mani Ram 
v. Rup Chand (1), Gokal Chand v. Sanwal Das (2), 
Feroz Din Khan v. Nawab Khan (3), Umrao Bibi v. 
Ram Kishen (4), Sabitri Thakurain v. Suraj Mohan 
Thakur (5) and M. C. Patail v. H. G. Arif (6), relied 
0 


n. 
C. Mis. P. under O. XLV, r. 3, read with 
ss. 109 and 110 ofthe Civil Procedure Code, 
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for leave to appeal to His Majesty in 
Council, from the judgment of Mr. Justice 
Tek Chand and Mr. Justice Dalip Singh, 
of the High Court of Judicature at Lahore, 
dated January 22, 1936, passed in Civil 
Appeal No. 770 of 1934, and printed in 165 
Ind. Cas. 723. 

Messrs. Jagan Nath Aggarwal and Sham 
Das, for the Petitioners. 

Mr. Dev Raj Sawhney, for the Respon- 
dents. 

Tek Chand, J.—This is an application 
under ss. 109 and 110 and O. XLV, 1. 3, of 
the Code of Civil Procedure, for a certificate 
granting leave to appeal to His Majesty in 
Council from a deeree of this Court. It is 
conceded that the decree was one of 
“sffrmance’ of the decision of the 
Court of first instance; and, therefore, 
though the value of the subject-matter is 
over Rs. 10,000 the certificate can be granted 
only if the appeal “involves some sub- 
stantial question of law.” 

Mr. Jagan Nath urges that there is a 
substantial question of law involved in the 
case, viza whether limitation for tLe suit 
was extended under s. 19 of the Indian 
Limitation Act by reason of an acknowledg- 
m mb contained in a certain resolution of 
the defendant Committee. The decision 
on this point, however, really turned upon 
the wording of the Resolution. The con- 
tention for the plaintiff-respondent was that 
the Resolution contained an admission of 
the existence of an unsettled outstanding 
account between the parties: the defendant- 
petitioner denied that there was any such 
admission in the Resolution, and further 
contended that in any case the admission 
was coupled with a condition and, therefore, 
did not amount to an “acknowledgment of 
liability” within s. 19 of the Act. This 
Court, after examining the Resolution found 
that it did contain an admission of the 
existence of an unsettled outstanding 
account and that the admission was not 
coupled with a condition. On this finding, 
the question of law arose whether such an 
admission amounted to an “acknowledgment 
of liability" within s. 19. This question 
was answered in the affirmative, in accord- 
ance with the rule laid down by their Lord- 
ships Of the Privy Council in Mani Ram v. 
Bup Chand (1), and followed in numerous 
cases in this country. The legal principles 
governing the case, therefore, do not admit 
of any doubt. They heave been settled 

3 C 1047; 4 O L J 94; 8 Bom. L R 501; 100 W 


(1) 3 
N 874: LM L T 199;3 AL J 525,16 M LJ 300,2 NL 
R 130; 33 I A 165 (P 0). 
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authoritatively by the highest Tribunal 
and there is no longer any room for differ- 
ence of opinion. The real question was one 
of the application of these principles to the 
particular facts of this case. The question 
of limitation, therefore, cannot be said to be 
a “substantial question of law” within s. 110, 
of the Code of Civil Procedure. See Gukal 
Chand v. Sanwal Das (2), Feroze Din Khan 
v. Nawab Khan (3), Umrao Bibi v. Ram 
Kishen (4), Sabitri Thakurain v. Suraj 
Mohan Thakur, 146 Ind. Cas. 744 (5) 
M.C. Patail v. H. G. Arif (6) and Mr. 
K. C. Mukherji v. Khajamalt Khan, 157 
Ind. Gas. 605 ‘7). 

In the grounds of the proposed appeal, 
reference is made to the extention of time 
allowed under s. 20 of the Indian Limitation 
Act, by reason of part payments made by 
the defendant to the plaintiff by means of 
certain cheques dated July 3, 1975. Mr. 
Jagan Nath conceded that in view of the 
plain wording of s. 20, the English rulings 
referred to by him were inapplicable, and 
on this point there was and could be no 
difference of opinion. 

We hold, therefore, that no “substantial 
question of law” arises, on which the requir- 
ed certificate for appeal to His Majesty in 
Council could be granted. 

The application fails and is dismissed 
with costs. 

The ad interim order dated May 15, 1936, 
requiring the respondent to furnish security 
for restitution with interest, before with- 
drawing the decretal amount, is discharged. 

N. Application dismissed. 

(2) 5 Lah 260; 78 Ind. Cas. 417;6 Lah. L J 180; Al 
R 1924 Lah. 473. 

(3) 9 Lah. 581; 110 Ind. Cas, 258; 29 PLR 529; A I 
R 1929 Lah. 55. 

(4) 134 Ind. Cas. 790; 13 Lah, 251; 32 P LR 589; Ind. 
Rul. (1931) Lah. 998; A I R 193) Lah. 753. 

(5) 146 Ind, Cas, 744; 6 R P 281; AI R 1933 Pat, 703; 
15 PIL T 90 B). 

(6) 13 R 744; 161 Ind, Vas. 383; A I R 1936 Rang. 
125; BR Rang. 471. 

(7) 157 Ind. Cas. 605; 61 O L J 69; 8 R O 119. 





ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 66 of 1935 
August 20, 1936 
SULAIMAN, C. J. AND BAJPAI, J. 

KAN KUAR—DeErENDANT—APPELLANT 
VETSUS 
ATAL BEHARI LAL AND OTHERS— 
PLAINTIFFS — RESPONDENTS. 

Agra Tenancy Acè (III of 1926), s. 243— Defend- 
ant not claiming to himself any proprietary rights 
but merely denying plainttff's proprietary rights— 
Dispute is notas regards proprietary rights—No 
appeal to District Judge. 
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The words “ proprietary right has been in issue 
between the parties claiming such right" clearly 
indicate that the dispute between the parties should 
be as regards their respective proprietary rights and 
that each party should be claiming such right. The 
mere fact that the defendant is denying the plaint- 
ifs proprietary right without setting up any prop- 
rietary right in himself would not bring the case 
within the scope of the section, because there would 
be no question of any proprietary right between the 
parties claiming suchright and no appeal lies to 
the District Judge from the suit. Gambhir Singh 
v. Surendra Singh (1) and Sheo Dihal Dube v. Moti 
Lal Ahir (2) not followed. 


L. P. A. against the decree of Mr. Justice 
Ganga Nath, dated March 29, 1935, reported 
in 158 Ind. Cas. 49. 

a Baleshwari Prasad, for the Appel- 
ant. 

Mr. Krishna Murari Lal, for the Respon- 
dents. 


Sulaiman, C. J.—Thbis is a defendant's 
appeal arising out of a suit for recovery 
of land. The defendant pleaded that the 
plaintiff was not the land-holder and that 
the relationship of land-holder and tenant 
did not exist between the parties. Both 
the Revenue Courts below decreed the suit. 
The lower Appellate Court held that no 
appeal lay to his Court, but has also gone 
on to decide the appeal on the merits. 
The third appeal filed in this Court has 
been dismissed on the ground that no ap- 
peal lay tothe District Judge. It is con- 
tended before us that an appeal lies be- 
cause a question of proprietary right was 
in issue between the parties in the first 
Court and is in issue in appeal now. In 
support of this contention the learned Ad- 
vocate for the appellant relies on the cases 
in Gambhir Singh v Surendra Singh (1) 
and Sheo Dihal Dube v. Moti Lal Ahir 
(2). These cases no doubt support his 
contention ; but ihe last mentioned case 
was decided a few months before the 
decision of the present case by the same 
learned Judge who on re consideration has 
taken a different view and reviewed 
the judgment in Sheo Dihal’s case (2). We 
think that the latter view is sound. Under 
the old Tenancy Act,s. 177-had provided 
for such an appeal in ali suits in which a 
question of proprietary title has been in 
issue in the Court of first instance and is 
a matter inissuein appeal. Now we have 
s. 243 in its place, which requires that a 
question of proprietary mght should have 

(1) (1930) A L J 1065; 129 Ind. Cas. 373; A I R 1930 
All. 455; 52 A 714;14 RD 398; L R 11A 179 Rev.; 
ind. Rul. (1931) All. 149. 


(2) (1935) A W R 489; 157 Ind. Cas. 922; AI R 
1935 All. 568; (1935) R D 205; 1935 A L R819,8 R / 
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been ın issue between the parties claim- 
‘ing such right in the first Appellate Court 
and shall be in issue in the appeal. 

Now the words “ proprietary right has 
been in issue between the parties claiming 
such right” clearly indicate ihat the dis- 
pute between the parties should be as 
‘regards their respective proprietary rights 
and that each party should be claiming 
Such right. The mere fact thatthe defen- 
dant is denying the plaintiti’s proprietary 
right without setting up any proprietary 
right in himself would not bring the case 
within the scope of the section, because 
there would be no question of any pro- 
prietary right between the parties claim- 
ing such right. In such acase a defen- 
dant does not claim any proprietary right 
as all and, therefore, the dispute between 
the parties is not as regards the pro- 
prietary right within the meaning of the 
section. The intention of the legislature 
by using the words “parties claiming such 
right” obviously was that the parties be- 
tween whom the dispute arises should each 
claim such aright. There were some cases 
even under the old Act in which it was 
held thata mere denial of the plaintiffs 
title as a proprietor was not enough, That 
view has now been mada clear by the 
legislature. We, therefore, think that the 
cases mentioned above were wrougly decid- 
ed and the view expressed by the learned 
Judge of this Court in the present case is 
correct. Ths appeal is accordingly dismiss- 
ed with costs. 

D, ‘Appeal dismissed. 


MADRAS HIGH COURT 
“Second Civil Appeal No. 309 of 1934 
January 15, 1936 

; VENKATARAMANA Rao, J. 
[RAMASW AMI CHETTI—APPELLANT 


versus , 
ANATYA PADAYACHIAND OTARES 
— RESPONDENTS 

Civil Procedure Code (Act V of 1903, 0; VII, 
r. 6, O. VI, r. 17—Exemption from. limitation not 
pleaded—Party, if can rely on it~Amendment— 
When can be permitted in second appeal—~Prin- 
ciples. 

It is obligatory as a matter of pleading to show 
the ground upon which exemption from limitation 
is Claimed. Wlse it would not be open to a party to 
rely upon such ground unless he gets the plaint 
amended accordingly. Palani Chetty v. Sevayan 
Chetty (3) and Mahadeva Sastrigal v. Marulai Red- 
diar (4), followed, Amir Begum v. Husain Bibi (1) 
and Nistarinit Debt v. Chandi Dasi Debi (2), dis- 
sented from, 

There is nothing to preclude the Court from allow- 
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ing an amendment necessary fo determine the rea 
question in controversy between the parties even in 
second appeal, but except under exceptional circum- 
stances it should not be allowed. In exercising 
discretion whether such an amendment should be 
allowed or not, the first principle to be observed is 
that an amendment is not permissible when it would 
prejudice the right ofthe opposite party existing on 
the date ofsuch amendment It is not a question 
whether the defendant would be taken by surprise 
by such an amendment or not, but whether by allow- 
ing such amendment prejudice and injustice would 
be caused to him. The second principle to be obszrv+ 
ed is whether the conduct of the party seeking the 
amendment has been bona fide and he has come to 
Court with clean hands, and whether by the exercise 
of due diligence the relief for amendment could have 
been sought earlier. Nistarint Debi v. Chandi Dasi 
Debi (2) and Gangadhar Sarkar v. Kaja Abdul Aziz 
Nawab Salimullah | Bahadur (5), referred to. 

S. C. A. against the decree of the Sub- 
Judge, Cuddalore, in A. S. No. 134 of 
1932. 

Messrs. S. Panchapagesa Sastri and L. A, 
Gopalakrishna Iyer, for the Appellant. 

Messrs. C. Padmanabha Iyengarand T. D, 
Srinivasachari, for the Respondents. 

Judgment—This second appeal arises 
out ofa suit to enforce a mortgage-bond 
dated September 15, 1900. It was executed 
by one Karuppa Padayachi, the late un- 
divided father of defendants Nos. 1 to 3in 
favour of one Devantha Chetty for 
Rs. 1,000. The plaintiff obtained an assign- 
ment for the mortgage on August 21, 1908. 
The mortgaged-properties were sold in 
Court auction between October 9, 1918, and 
December 31, 1918,in execution of simple 
money decrees against the mortgagor and 
was purchased by one Krishnadesikachariar 
from whom the plaintiff purchased in 1924. 


Prior to his purchase defendant No. 
4 was also a puisne mortgagee 
under two mortgages, dated 1904 
and 1911. As puisne mortgagee, in 


O. P. No. 37 of 1919 on the file of the 
District Munsif's Court of Cuddalore, defend- 
ant No.4 deposited a sum of Rs. 2,707 into 
Gourt under s. 83, Transfer. of Property Act, 
in redemption of and full discharge of the 
suit mortgage. 

The plaintiff contended that more was due 
to him buta consent memo seems to have 
been filed in that O. P. on January 29, 1920, 
Ex. D, in and by which it was agreed that 
without prejudice to the contentions of the 
parties the plaintiff might draw tho 
amount and the plaintiff accordingly 
received the said amount. The suit is filed 
on October 9, 1930. To save the bar of 
limitation, he relied on number of pay- 
ments endorsed on the mortgage-deed, ihe 
last of which was on October 9, 1918, 
Defendants Nos. 1 to 3 were ex parte and 
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defendant No. 4 pleaded that the endorse- 
ment, dated October 9, 1918, was false, that 
the said mortgage was long ago discharged 
by the deposit of the amount due in the 
said O. P.No. 37 of 1919 and the suit was 
not maintainable. The learned District 
Munsif found the endorsement not genuine. 
He also found that nothing was due under 
the document, as according to him, the 
amount that was deposited in Court went 
in full discharge of the mortgage. He 
came to this conclusion on a construction 
of the document. It may be stated that 
the plaintiff's case is that upon a proper 
construction of the document interest at a 
particular rate should be allowed and ifthat 
was done, a considerable sum of money 
would be due to him and that was the 
amount which he claimed in the suit. It is 
this contention which the learned District 
Munsif negatived. 

On appeal the leained Subordinate 
Judge concurred in the opinion of the 
District Munsif that the endorsement was a 
forgery and tkealleged payment was false, 
but he was of opinion that the amount 
deposited into Court should not be taken to 
be in full discharge as according to his 
construction of the document more would 
be due, but however in the view he took 
of the endorsement he dismissed the appeal. 
In view of the findings of the fact that the 
endorsement of October 9, 1918, was not 
true, the suit is barred and the second 
appeal ought to be dismissed. But Mr. 
Panchapagesa Sastri contends that the suit 
is not: barred by reason of an acknowledg- 
ment of liability by the mortgagor in 
Ex. ©, dated December 31, 1918, executed 
by the mortgagor in favour of the plaintiff. 
That document purports to be executed in 
discharge of the suit mortgage for the 
principal amount due thereunder, the 
reason for such execution being that the 
plaintiff had obtained an assignment of the 
original suit mortgage-bond. It was ad- 
mittedly after the Court sale of the suit 
properties. In the plaint, it may be stated 
the plaintiff did mention Ex. C, but he 
alleged that so far as defendant No. 4 was 
concerned, he was not acting on it. It may 
also be pointed out that this ground of 
exemption now relied on has neither been 
stated in the plaint nor put forward in 
either of the iwo Courts butis now taken 
for the first time in second appeal. 

Mr, Panchapagesg Sastri contends that ke 
is entitled torely onit, and at any rate, 
leave to amend tke plaint may now be given 
tohim.. His argument is as some ground of 
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exemption was stated in the plaint, if the 
plaintiff is not able to support -on that 
ground, he can rely upon any other ground 
which is disclosed in the evidence, and for 
this position he relies on the ruling in 
Amir Begum v. Hussain Bibi (1) at p. 10* 
and the decision of Mookerjee, J. in 
Nistarini Debi v. Chandi Dasi Debi (2). 
But this view has not been accepted by 
Cornish and Walsh, JJ. in our High Court. 
They are of opinion that unless the plaint is 
amended it would not be open to a party to 
rely on an exemption not pleaded in the 
plaini: vide Palani Chetti v. Sevugan Chetty 
(3) and Mahadeva Sastrigal v. Marulat 
Reddiar (4). Order VIL r. b, is in these 
terms: 

“Where the suit ie instituted after the expiration 
of the period prescribed by the law of limitation, the 
plaint shall show the ground upon which exemption 
from such law isclaimed.” 

Thus it willbe seen thatit is obligatory 
as a matter of pleading to show the ground 
upon which exemption from limitation is 
claimed. Else it would not be open to him 
to rely upon such ground. I think the view 
taken in our High Court isthe sounder view. 
The question then is; Shouid the amend- 
ment be permitted? Mr. Panchapagesa 
Sastri says it isopen to a Court to allow 
amendment even in second appeal and 
under ©. VJ, r. 17, all such amendments 
shall be made as may be necessary for the 
purpose of determining the real question in 
controversy between the parties. He 
strongly relies on tworulings of the Calcutta 
High Court, namely Nistarint Debi v. 
Chandi Dasi Debi (2) and Gangadhar 
Sarkar v. Kaja Abdul Azz Nawab 
Salimulla Bahadur (5). Inthe former case 
Mookerjee, J., was of opinion that an amend- 
ment should ordinarily be allowed unless 
by the amendment sought the defendant 
would be prejudiced and at the same time 
observed: “The time and extent of each 
amendment are in the judicial discretion of 
the Court.” True, there is nothing to 
preclude the Court from allowing an amend- 
ment of the kind in question even in second 
appeal, but except under exceptional. 
circumstances it should not be al- 
lowed. In exercising discretion whether 

(1) 2 Lah, 5 at p. 10; 58 Ind. Cas, 333; A IR 1922 
Lan, 98; 84 PW R 1920. 

(2) 12 CL J 423; 8 Ind, Cas. 788, 

(3) 64 ML J 317; 142 Ind. Cas. 193; AIR 1933 
Mad, 395, 37 L W 370; (933) M WN 595; Ind. Rul. 
(1933) Mad. 210 

(4) (1933) M WN 931; 148 Ind, Cas. 377; A I R 
1933 Mad. 874; 6 R M 478. 

(é)14 GW N128; 2 Ind. Cas. 77;11 CL J 34. 
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such an amendment should be al- 
lowed or not, the first principle to be 
observed: is that an amendment is not 
permissible when it would prejudice the 
right of the opposite party existing on the 
date of such amendment. Ib is not a 
question whether the defendant would be 
tuken by surprise by such an amendment 
or not, but whether by allowing such amend- 
ment prejudice and injustice would be 
caused to him. The second principle to be 
observed is whether the conduct of the 
party seeking the amendment has been 
bona fide and he has come to Court with 
clean hands, and whether by the exercise 
of due diligence the relief for amendment 
could have been sought earlier. 

In this case both the lower Courts hive 
dismissed the suit as being time-barred and 
the defendant has nuw acquired a valuable 
right which by virtue of the amendment 
would be defeated. Further the plaintiff 
relied upon an endorsement which has 
been found by both the lower Couris to be 
untrue. Defendant No. 4 took the plea in 
the written statement that the endorse- 
ment, dated October 19,1918, was a false 
one. Yet the plaintiff did not choose to 
rely on the acknowledgment of liability 
under Ex. ©. In spite ofthe fact that the 
learned District Munsif held that the 
endorsement was not genuine and the suit 
was time-barred, the plaintiff never chose to 
urgs this ground of exemption even in the 
lower Appellate Court, though a ground was 
taken in the memorandum of appeal. 

Further the amount waich was alleged to 
be due under this mortgage was deposited 
so early as 1920 and in respect of a mortgage 
for Rs. 1,000 the plaintiff was paid nearly a 
sum of Rs. 3,000. The contention of defend- 
ant No.4 at the time of the deposit was that 
nothing more was due under the mortgage 
whereas the contention of the plaintiff was 
that something more was due and he 
allowed 10 years to elapse, and his conduct 
is such as to make any reasonable man 


believe that there was nothing more due ` 


under the document. In fact it may be 
that relying on the conduct of plaintiff, 
defendant No. 4 purchased the property in 
1924, four years after the deposit. In 1927 
defendant No. 4 called upon the plaintiff to 
return the mortgage document duly can- 
celled by a registered notice sent through a 
lawyer. But the plaintiff never chose to 
send any reply stating that anything was 
due under the mortgage. But on the last 
day of limitation he has chosen to file this 
suit and persisted in relying upon a false 
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endorsement to save the bar of limitation’ 
Thus, having regard to all the circumstances 
in this case, Edo not think this will be a 
proper casein whichI should exercise my 
discretion by allowing the amendment at 
this late stage in second appeal. I, however, 
make no order asto costsin this Court. 
Leave refused. 

D. Appeal dismissed. 





LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal 
No. 2275 of 1935 
February 28, 1936 

j Agua HAIDAR, J. 
ALI MUHAMMAD—DEFENDANT— 
APPELLANT 
VETSUS 
SHAH TAMAZ KHAN AND cTusrs — 
PLAINTIFF AND OTJERS—P’ro forma 
DEFENDANTS— RESPONDENTS. 

Limitation Art (IX of 1908), Sch. I, Art. ll 
Mortgage— Redemption suit—-Mortgagors appearing 
before Collector and requesting stay of further pro- 
ceedings—Request refused—Proceeding consigned to 
record room—No order on merits—Subseguent re- 
demption suit more than one year after Collector's 
order—Art. l4, whether applies~Punjab Redemp:ion 
of Mortgages Act (II of 1918), s. 4. 

An application was made by the mortgagor to 
the Collector under the provisions of s, 4, Redemp- 
tion of Mortgages Act, 1913, praying that the land 
may be redemeed on payment of Rs, 40. Another 
application was made on behalf of the plaintifis who 
were the representatives of the mortgagor asking the 
Court to stay its hands until the disposal of certain 
applications which the applicants stated were pend- 
ing in the Revenue Court under the provisions of 
the Alienation of Land Act. The Revenue Officer 
did not accede to this request and the records were 
consigned to the record room, The mortgagors with- 
drew from the proceedings. Another suit was 
brought by the plaintiffs for the redemption of the 
mortgage. The suit was on the face of it filed after 
the expiration of one year from the date of the Col- 
lector's order : 

Held, that there was no order passed by the Colle.- 
toron the merits and that the Art. l4, Limitation Act 
did not apply and consequently the suit was not time- 
barred. Asa Ram v. Darba Mal (1), relied on, Gangu 
y. Mahanraj Chand (2), distinguished. 

Mis. S. C. A. from an order of the Dis- 
trict Judge, Mianwali, dated October 29, 


1935 

Mr. Ram Ditta Mai, for the Appellant. 

Mr. Bishen Narain Pandit, for the Res- 
pondents. 

Judgment.-—I regret to say that in 
this appeal Ihave received no assistance 
whatsvever from the Counsel for the upa 
pellant. This isa defendaht's appeal aris- 
ing out of a suit for redemption of a mort- 
gage of certain lands detailed in the 
plaint. The plaintiffs are the representa- 
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tives of the original mortgagor. The date 
of the mortgage is January 5, 18389. The 
morigage was with possession with a con- 
dition that if not redeemed within a reri d 
of ten years, it would be treated as a sale. 
In the year 1929 an application wes made 


by the mortgagor to the Collector under the ` 


provisions of s. 4, Redemption of Mort- 
gages Act, II of 1913, praying that the 
land may be redeemed on payment of 
Rs. 40. Another application was made on 
behalf of the present plaintiffs asking the 
Court to stay its hands until the disposal 
of certain applications which the applicants 
stated were pending in the Revenue Court 
under the provisions of the Alienation of 
Land Act. The Revenue Offier did not 
accede to this request and the records were 
consigned to the record room. The order 
ae Revenue Officer is dated June 17, 
The present suit was brought by the 
plaintiffs on August 7, 1933, for the redemp- 
tion of the mortgage. The suit was cn 
“the face of it filed after the expiration of 
one year calculated frem June 17, 1931. 
-The defendants took the pela of limitation. 
The trial Court held that the suit was time- 
. barred under ithe provisions of Art. 14. 
Limitation Act, inasmuch as it was institut- 
ed after the expiry of more than a year 
computed from June 17, 1931. It accord- 
ingly dismissed the suit. The plaintiffs 
went up in appeal and the learned Judge 
relying upon Asa Ram v. Darba Mal (1) 
-held that Art. 14 did not apply. He con- 
sequently allowed the appeal and remanded 
the case for disposal on the merits. 
` The defendant has come up to this Court 
in second appeal and has argued that the 
case was governed by the Full Bench deci- 
sion in Gangu v. Mahanraj Chand (2) and 
‘the suit was time-barred in view of the 
provisions of Art. 14, Limitation Act. In 
my opinion the Full Bench decision has 
“no application. In that case the Collector 
had ordered redemption of the mortgage 
on payment of Rs. 600. and, therefore, that 
order must be taken to have been an order 
passed on the merits. ‘The order in the 
present case can by no stretch of imagina- 
tion, be said to have been passed on the 
merits. The plaintiffs appeared before the 
Collector and made a request that further 
proceedings may be stayed pending the deci- 
sion of cerlain application which they had 


(1) AIR 1929 Lah. 513; 121 Ind. Cas. 379; 30 PL 
R 440; 11 Lah. L J 431; Ind. Rul. (1930) Lah. 219, 

(2) A I R 1934 Lah. 384; 149 Ind. Cas. 661; 15 Lah 
889; 36 P L R337; 6 R L 723 (F B). 
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made under the Alienation of Land Act 
and when the Collector refused to grant 
this request the plaintiffs merely withdrew 
from the proceedings and the Collector had 
no other alternative except to put an end 
to further proceedings and consign the file 
tothe record room. There was, therefore, 
no order passed by the Collector on the 
merits. Jn my opinion the Division Bench 
judgment in Asa Ram v. Darba Mal (1) 
applies to the case. It is not in any way 
dissented from or adversely criticised by 
the judgement of the Full Bench. The 
Full Eench case was decided on its own 
facts and the present case clearly falls with- 
in the purview of the Division Bench judg- 
ment. JI, therefore, affirm the order of the 
Court below and dismiss the appeal with 
costs. 

D. Appeal dismissed. 


OD 


CALCUTTA HIGH COURT 
Civil Appeal No. 510 of 1935 
April 23, 1936 

S. N. Gusa AND BARTLEY, JJ. 

Syed FATEH ALI MIRZA—APPELLANT 
VETSUS 
Sahebzadi MEHERUNNESSA BEGUM 
AND OTBERS— RESPONDENTS 

Mussalman Wakf Act (XLII of 1923), ss. 10, 3, 9 
—Order appointing Receiver in proceedings under 
Act—Appeal, if lies—Power of District Judge to 
appoint Receiver. , 

An appeal from an order appointing Receiver 
does not lie, when it is made in a proceeding under 
Mussalman Wakf Act. : 

No jurisdiction is conferred on the District Judge 
in the exercise of whicha Receiver can be appointed 
by him in a proceeding stated on an application for 
direction on a mutawalit to file particulars and ac- 
counts as contemplated by Act XLII of 1923. 
Consequently such orders passed by the District Judge 
must beset aside in revision as passed without 
jurisdiction, though no appeal lies against ib. 

C. A.from the original order of the 
District Judge, 24-Parganas, dated Septem- 
ber 16, 1935. 

Messrs. A. N. Bose, Tarakeshwar Nath 
Mitra and Bimla Charan Deb, for the Ap- 
pellant. | 

Messrs. B. K. Mukerjee and A.S. Akram 
for the Respondents. 


Judgment.— This appeal has arisen out 
of aproceeding under Act XLII of 1923 
(the Mussalman Wakf Act), started on an 
application made to the learned District 
Judge of 24-Pargannas praying that a muta- 
wali in possession of wakf properties be 
directed tosubmit a statement of the particu- 
lars of the wakf as required by s. 3 of the 
Act, that the account submitted by tho 
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mutawalt be examined and audi ed, and 
that the applicant be allowed -to inspect 
and obtain copies of statements and par- 
ticulars furnished by the mutawali. At a 
certain stage of the proceeding, parties 
other than the applicants who sturted the 
same, applied for the appointment of a 
Receiver to take charge of all the wakf 
“properties for reasons stated by them in 
their application before the Court. The ap- 
plication for appointment of a Receiver was 
granted by the learned District Judge, and 
this appeal was directed against the orders 
appointing a Receiver passed on September 
12 and 16, 1935. An objection to the main- 
tainability of the appeal was raised.before 
us, and we are of opinion that an appeal 
from the orders complained of does not 
lie, as they are made in a proceeding under 
Act XLII of 1933. There can, however, be 
no question that a question of the exercise 
of jurisdiction by the Court below arises 
in the case before us. In our judgment, 
the orders appointing a Receiver in the 
proceeding pending before the Court below 
were passed under an entire misapprehen- 
sion of the scope and operation of the 
provisions contained in Act XLII of 1923, 
as there was no jurisdiction conferred on 
the. District Judge in the exercise of which 
a Receiver could be appointed by him in 
a proceeding started on an application for 
direction ona mutawali to file particulars 
and accounts as contemplated by Act 
XLI of 1923, which specifically provided 
for enforcement of orders -in that behalf 
by penalties in the shape of fine. 


The orders passed by the learned District. 


Judge on September 12 and 16, 1935, must, 
in the above view of the case before us, 
be set aside as passed without jurisdiction 
and we direct accordingly. The Receiver 
appointed by the learned District Judge is 
to be discharged and the proceeding under 
Act XLIL of 1923 pending before the 
Court below in which the Receiver was ap- 
pointed isto be dealt with by the learned 
District Judge, in accordance with law. No 
orders are necessary on the application filed 
by the appellant in Court on April 8, 1936. 
The application field in Court to pay will 
be kept on the record and the decision in 
the case hefore us is given on that ap- 
plication the prayer made in the same be- 
ing allowed. The appeal is dismissed. 
There is no order as to costs either in the 
appeal or in the application. Let the re- 
cords be returned as soon as possible. 
D, Order set aside. 
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MADRAS HIGH COURT 
' Civil Pevision Petition No. 1584 of 1934 
July 31, 1936 
HORWILL, J. 
MUTTURI SURYANARAYANAMURTY 
— PETITIONER 
VETSUS 
KARUMURI NAGACHANDRAMOWLI 
— RESPONDENT 
Civil Procedure Code (Act V of 1908), O0. XLIV 
r. 1~Appeal in forma pauperis—Issuing notice 
before considering whether judgment is contrary to 
law or unjust—Power of Judge to cancel order is- 
suing notice and dismiss appeal summarily—~Hear- 


} ondent, effect of. 

Where spt Gee ne notice to the respondent on 
an application for leave to appeal in forma pauperis 
without considering whether the judgment was con- 
trary tolaw or usage or otherwise unjust or errone- 
ous but findingout its error rescinded its prior 
order and holding that there was no substance in 
the appeal rejected it under O. XLIV, r. 1, Civil 


Procedure Code : | E 
Held, that the District Judge did not act wrongly in 
rescinding his prior order asan appeal in forma 
pauperis should not be admitted until the Judge is 
satisfied that the decree of the Court appealed 
against is contrary to law or 18 otherwise erroneous 


or unjust ; 
Held. further, that though the Pleader for the rese 


pondent had no right to be heard, the judgment 
could not be held to be illegal simply because the 
respondent was heard. aw 

Presumably a Judge is always justified in hearing 
the other side in order that he may give an order 
which is not erroneous or unjust. Kotta Nagaratt- 
amma v. Immadi Nagayya (1), refərred to, 

C. R. P. under s..115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court of Kistna at Masuli- 
patam, dated March 19, 1934, and made in 
O. P. No. 89 of 1933. 

Messrs. V. Subramaniam and V. Satya- 
narayana, for the Petitioner. 

Messrs. G. Krishna Arya and N. Jagan- 
nadha Rao, for the Respondent. 


Judgment.—The District Judge of 
Kistna received an application from the 
petitioner to appeal in forma pauperis. 
Without considering whether or not there 
was any substance in the appeal he issued 
notice to the respondent to show cause why 
the petitioner should not be permitted to 
appeal in forma pauperis. The respondent 
appeared through a Pleader and contended 
that. there was no substance in the appeal 
and that it should, therefore, be dismissed, 
whether in fact the petitioner was a pauper 
or not. Apparently the question was then 
raised whether at that stage the Judge 
could hear the respondent s Pleader on this 
point. The District Judge held that his pre- 
vious order issuing notice 10 the respond- 
ent to show cause why the appeal should 
not be admitted in forma pauperis before 


742 


he had considered the question as to whe- 
ther there was any substance in the appeal 
was a wrong One. He, therefore, rescinds it 
and heard the Pleaders on the question .as to 
whether there was a substance in the appeal. 
Having found that there was not, he reject- 
ed the application. Hence this Revision 
Petition. 

The question is whether this procedure of 
the District Judge was justifiable and legal. 
My attention has been drawn toa case re- 
portedin Kotta Nagarattammav. Immadi 
Nagayya (1) but in that case one Judge, 
-had already issued a notice under O. XLIV, 
T. 1, Civil Procedure Code, to the respond- 
ent and there was no reason to believe that 
he had not considered whether the decree 
of the lower Court was contrary to law, ete. 
His successor heard the parties or Pleaders 
and found thatthe appeal was one that 
ought not to be admitted. He, therefore, 
rejected it. It was held in revision by the 
High Court thatthe action of the Second 
Judge was wrong, and that it must be pre- 
sumed that the First Judge had already con- 
.sidered the question and it was not open to 
his successor to re-consider the matter. In 
an unreported case, L.P. A. No. 20 of 
1934, Ramesam, J., held after hearing 
both sides that there was no substance in 
the appeal, adding that he did net remem- 
ber whether he considered the merils of the 
- appeal or not when the petition to appeal 
was first presented. In the Letlers Patent 
Appeal it was held by the Chief Justice and 
King, J., that as Ramesam, J., did not re- 
member whether he had considered the 
merits of the appeal or not, it must be pre- 
sumed that he acted in conformity with the 
provisions of O. KLIV,r. l, Civil Proced- 
ure Code, and issued notice only after he 
“was satisfied that there was some reason to 
think that the decree was contrary to law, 
etc. The present matter under appeal is 
not as simple. Here itis known definitely 
that the District Judge did not consider the 
question raised by O. XLIV,r. 1 and that 
when he realised he had issued a notice to 
show cause why the petitioner should not 
be allowed to appeal he rescinded it. I do 
not see that the District Judge acted wrong- 
ly insodoing. Clearly an appeal should 
not be admitted until the Judge is satisfied 
that the desree of the Court appealed 
against is conirary to law or is otherwise 
erroneous or unjust. - He was, therefore, 
justified in correcting his error. 

(1) 65M L J 362; 145 Ind. Cas. 231; 38 -L W 270; 
ae 1933 Mad. 858; 6 RM 137; (1933) MW ow 
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It is further argued that the Pleader for 
the respondent had no locus standi and 
should not have been heard. I quite agree 
that the Pleader forthe respondent had no 


right to be heard; but it does not follow that - 


the Judge was wrong in hearing him. Pre- 
sumably a Judge is always justified in hear- 
ingthe other side inorder that he may 
give an order which is not erroneous or un- 
just. 

I, therefore, consider that the action of 
the District Judge was right and accordingly 
dismiss this petition with costs. 

A. Petition dismissed. 


A A aaa akah 


SIND JUDICIAL. COMMISSIONER'S 
COURT 
Miscellaneous Civil Appeal No. 20 
of 1936 


July 16, 1936 
Davis, J. O. AND MEHTA, A. J.C. 
Sardar NATHASINGH MULSINGH— 
PLAINTIFF—APPELLANT 


VETSUS 
MANAGER, INCUMBERED ESTATES 
IN SIND.~Dgrenpant No. l— 


RESPONDENT 

Appeal—Jurisdiction—Determination of—Bombay 
Civil Courts Act (XIV of 1869), s. 26~—Subject-mat- 
ter of suit below Rs. 5,000—Appeal from decision of 
va ea a Judge, if lies to District Court or High 

ourt, 

Under s. 26, Bombay Civil Courts Act, an appsal 
lies direct tothe High Court ifthe amount or value 
of the subject-matter exceeds Rs. 5,000. The last 
determining factor is nut whether the case is heard 
and decided by the Subordinate Judge of the First 
Class, but whether the amount or value of the 
subject-matter exceeds Rs. 5,000. Therefore, where 
the subject-matter of asuit filed against the Mana- 
ger, Incumbered Estates, in the Court of Subordi- 
nate Judge, First Class, is below Rs. 5,000, anap- 


' peal lies to the District Court and not tothe High 


Court. Jurisdiction is determined by pecuniary con- 
ne and not by the powers of the Subordinate 
udge. 


M. C. A. against an order ofthe First 
Class Sub-Judge, Hyderabad. 

Mr. Mangharam N. Punjabi, for the Ap- 
pellant. 


Davis, J.C.—A question has arisen in 
this appeal as to whether tke proper Ap- 
pellate Court is the District Court or the 
High Court. No question would have arisen 
at allas the value of the subject-matter of 
the suitis under Rs. 5,000, had it not been 
that the suit is against the Manager of the 
Incumbered Estates in Sind, and by reason 
of the provisions ofs. 32, Civil Courts Act, 
the suit must liein the Court of the Subor- 
dinate Judge of the First Olass. But we 
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think that s. 32, Civil Courts Act, must be 
read with s. 26 of the same Act, and s. 26, 
Civil Courts Act, reads as follows :— 

26. In all suits decided by a Subordinate Judge 
of the First Class in the exercise of his ordinary and 
Special original jurisdiction of which the amount or 
value of the subject-matter exceeds five thousand 
rupees, the appeal from his decision shall be direct 
to the High Court.” 

Now, this section does not say that in-all 
` suits decided by the Subordinate Judge 


‘of the First Class in the exercise of his ordi-° 


nary and special original jurisdiction an 
appeal from his decision shall lie direct to the 
High Court. It says that an appeal shall lie 
direct to the High Court if the amount or 
value of the subject-matter exceeds Rs. 5,000, 
Therefore, in our opinion, the last determin- 
ing factor is not whether the case is heard 
and decided by the Subordinate Judge of 
the First Class, but whether the amount or 
Value of the subject-matter exceeds 
Rs. 5,000. Reference may be made tos. 28-A, 
Civil Courts. Act, where the Appellate Court 
18 finally determined not by the fact 
that the case is heard and decided by a 
Subordinate Judge of the First Class but 
by the value of the subject-matter: of the 
fe Section 28-A of the Act, reads as fol- 
ows: 

“28-A. (1) The High Court may by general or 
special order invest any Subordinate Judge, within 
such local limits and subject to such pecuniary 
limitation as may be prescribed in such order, with 
all or any of the powers ofthe District Judge or 
District Court asthe case may be under the Suc- 
cession Act, 1865, the Probate and Administration 
Act, 1881, or para. 5, Sch. III, Civil Procedure Code, 
1908; (2) every order made by a Subordinate Judge 
by virtue of the powers conferred uponhim under 
sub-s. (1) shall be subject to appeal to the High 
Court or the District Court according as the amount 
orthe value of the subject-matter exceeds or does 
not exceed five-thousand rupees; (3) = * Lah 

The Appellate Court then is under the 
section finally determined not by the class 
of the Subordinate Judge who hears a case, 
but it is finally determined according to the 
amount or value of the subject-matter, that 
is to say, jurisdiction is determined by 
pecuniary considerations and not by the 
powers of the Subordinate Judge. We 
think, therefore, that there is no doubt that 
in this case an appeal lies to the District 
Court, and the appeal should be returned to 
the appellant for presentation to the District 
Court accordingly. 


N. Order accordingly. 
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MADRAS HIGH COURT 

Referred Trial No. 23 of 1936 
t April 15, 1936 
BRASLBY, O. J. AND GENTLE, J. 
SANGAMA NAICKER AND ANoTsER— 
AcovUsED 
Versus 

EMPEROR-—RE8SPONDENT 

Criminal Procedure Code (Act V of 1898), s. 342— 
Duty of Court under—Trial Judge not putting to 
accused matters from which, in the absence of ex- 
planation by him, adverse inference can be drawn 
against him—Trial, if vitiated. 

It is not necessary or practically possible for a 
trial Judge to put to an accused every piece of evi- 
dence or point which has been given or made 
against him, buthe should put matters from which, 
in the absence of an explanation by him, adverse 
inferences can be drawn against the accused. 
Where the Judgehas not done this, the Court of 
Appeal will set aside the conviction and order a 
re-trial, Dwarkanath Varma v. Emperor (1), appli- 
ed. 


Messrs. K. S. Jayarama Ayyar and G. K. 
Damodar Rao, for the Accused. 


Mr. A. Narasimha Ayyar, for the Public 
Prosecutor, for the Crown. 


Gentle, J.—This is an appeal by two 
accused who were convicted by the learned 
Sessions Judge of Ramnad Division at 
Madura on February 19, 1936, under ss. 364 
and 302, Indian Penal Code, or ss. 302 and 
109, Indian Penal Code. The offences are 
alleged to have been committed on or 
about January 18, 1335. Since we are 
setting aside the conviction and ordering 
a retrial of these two accused, we are’ not 
dealing with any facis save those which are 
necessary for the purposes of our judgment. 
It is alleged by the prosecution that the 
two accused, together with the deceased, 
left the village of Nichiarpatti on the morn- 
ing of January 18,1935, the deceased driv- 
ing a bullock cart and the two accused 
riding as passengers. It was their inten- 
tion to go to a village, six miles away named 
Rajapalayam, there to buy some plough- 
shares, stopping on the way to Rajapalayam 
at the Sanjivi Hills to cut some pegs for the 
bullock cart, and to return to Nachiarpatti. 
The father of the deceased (P. W. No. 1) 
saw them leave and as they had not return- 
ed by sunset he went to accused No. 1 at 
his house in that village, and according to 
the evidence of P. W. No. 1, accused No, 1 
told him that they had made their purchases 
in Rajapalayam and the deceased and 
bullock cart would be returning to Nachiar- 
patti the next morning. They never rerurn- 
ed. The bullock cart and the bullocks 
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were found outside the Police Station by a 
Pclice Constable at Srivilliputtur at about 
La m. on Januery 19. On Sunday, the 20:h, 
the dead body of the deceased was found 
in the Sanjivi Hills badly mutilated; ‘and 
on January 21, a number of witnesses who 
were called by the proseculion went to this 
spot. Accused No. 1 was never seen again 
after his interview with P. W. No.1 on the 
night of Januery 18, until he surrendered 
to the Police some three months later. 
Accused No. 2 also disappeared and was 
not seen after P. W. No. 9 says he saw him 
driving in the bullock cart with accused 
No. 1 and the deceased, until he was 
arrested on February 5, 1935, some 25 miles 
away in the Madura District. 


There was no explanation given by either 
accused regarding (1) their departure in 
the bullock cart with the deceased cn the 
morning of January 18, or where and under 
what circumstances they parted from him 
and the finding of the empty cart by the 
Police Constable on the morning ofthe 19th, 
or (2) why they absconded froin their houses 
at the time when the deceased’s hody had 
not yet been discovered and it was then un- 
known that he was dead, and, as admitted 
by the learned Counsel for the appellants, 
had been murdered. In the absence of 
any explanation by them, the strongest 
inferences can be drawn against them. 
Under s. 342 (13, Criminal Procedure Code, 
it is provided that for the purposes of 
enabling the accused to explain any cir- 
cumstances appearing in the evidence 
against them, the Court may, at any stage 
of any inquiry or trial, without previously 
warning the accused, put such questions 
to them as the Court considers necessary, 
and shall, forthe purpose aforesaid, ques- 
tion them generally on the case after the 
witnesses for the prosecution have been 
examined and before they are called on for 
their defence. The learned Sessions Judge 
at the close of the case by the prosecution 
at the trial put to each of the accused only 
formal questions to the effect that having 
read the statements made by them orally 
and given in writing in the Magistrate's 
Court, whether they were correct; and 
having heard the evidence given by the 
prosecution witnesses, whether they wished 
to say anything. He did not point out to 
them the two important matters which we 
have mentioned and which are referred to 
in the Judgment of the learned Sessions 
Judge and ask them for any. explanation 
of these circumstances. In Dwarkanath 
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Varma v. Emperor (1), a case inthe Privy 
Council, Lord Atkin at p. 481* says that 
for the. purpose of enabling the accused to 
explain any circumstances appearing In 
the evidence against him the Court shall 
question him generally on the case after 
the witnesses for the prosecution have been 
examined and adds: l 
“In pursuance of this section one of the puisne 
Judges put questions tothe doctor. The only ques- 


. tions put on the contents of the post mortem report 


were as to the congestion of some of the organs, the 
cause of antiperistalsis, and the omission from the 
report of the condition of faecal matter, and clots 
of blood at the orifices of the ruptures deposed to 
atthe Sessions. The other question is a general 
question whether there was anything else he desired 
to say about the charges or the evidence. The 
learned Chief Justice told the jury that. the absence 
of blood in the body cavity was # vital point. If 
so it is plain that under s. 342 of the Code it was 
the duty of the examining Judge to call the accused's 
attention to this point and ask for an explanation 
* k * * * * But it deprives of any force the 
suggestion that the doctors omission to explain 
what he was never asked to explain supplies evidence 
on which the jury should infer... ..” | ; 
We are bound by this decision of the 
Privy Council from which it would appear 
that the matters which we have mentioned 
should have been pointed out to accused No. 2 
and explanations asked of each ofthem. In 
Panchu Chowdhury v. Emperor, 23 Cr. L.J. 
233 (2). a decision of the Patna High Courtin 
1921, Bucknill, J., dealing with this matter, 
says that, where an accused is undefended, 
the Tribunal may point out to him the 
elements of the evidence adduced against 
him which seems, in his own interests, to 
demand an explanation but where an 
accused is defended by a legal practitioner, 
it would be altogether impossible to expect 
or desirable to contemplate a Tribunal 
entering upon a lengthy examination of an 
accused person. This decision appeals to 
us as one of common sense and in the spirit 
of s. 342, Criminal Procedure Code, but 
since we are bound by the later decision of 
the Privy Council in Dwarkanath Varma 
v, Emperor (1) in our view, the two matters 
mentioned should have been put before 
the two accused and their explanations 
invited. Itis not necessary or practically 
possible for a trial Judge to put to an 
accused every piece of evidence or point: 
which has been given or made against him, 
(i) 64M LJ 466; 142 Ind. Cas, 335; A I R1933 
PO 194; (1933) Cr. Cas. 442; 34 Cr. L J 322; Ind. 
Ral, (1933) PC 65; 37L W 584; (1933) M W N 409; 
10 OWN 522;37 OWN 514;57 C LJ 177; 14 P 
LT 305; LRA 81 Cr; (933A L J 645; 35 


Bem, L R 507 (P O) 
(2) 23 Or, L J 233; 66 Ind. Cas. 73; A I R 1923 Pat. 


91; 3 P L T 649. 
*Page of 64 M. L. J.—[Ed.] 
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but he should put matters from which, in 
the absence of an explanation by him, 
adverse inferences can be drawn against 
the accused. Since this was not done by 
the learned Sessions Judge, we have no 
other course but to set aside the conviction 
and to order a re-trial. 
N. Conviction set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Revision No. 80 of 1936 
July 7, 1936 
Davis, J. ©. AND MEETA, A. J.C. 
Musammat HAJUL-—APPLICANT 
VETSUS 
PALTO—Opposits PARTY. 

. Penal Code (Act XLV of 1860), s. 494—Bigamy— 
Points tobe proved—Parties Muhammadans—Proof 
of acquiescence of girl after attainment of puberty 
of first marriage—-Necessity of. 

In order that a prosecution for bigamy should 
succeed, the prosecution must show first of all that 
at the time of the second marriage there was the 
first valid subsisting marriage. Where the parties 
ore Muhammadans it must be shown that the girl 
after she had attained puberty acquiesced in or 
ratified the first marriage. Badal Aurat v. Queen- 
Empress (1), referred tn, 

Mr. Amarlal Wassanmal, for the Appli- 
cant. 

Mr. Charles M. Lobo, for the Crown. 

Davis, J.C.—This is an application to 
quash a proseculion of one Musammat 
Hajul and one Nazu, said to be her hus- 
band, upon a complaint of one Palio who 
says that in his early childhood he was 
married to Musammat Hajul who was also 
then a tiny child. An application was made 
to the learned Sessions Judge to quash the 
proceedings on the ground that as the 
marriage was made before the girl had 


reached the age of intelligence and the. 


marriage was contracted for her by her 
uncle, she had the right to repudiate the 
marriage on attaining puberty and this 
in fact she had done by her marriage with 
Nazu. The learned Sessions Judge, how- 
ever, took the view that before it was prov- 
ed that the first marriage was not a valid 
subsisting marriage, it was for the accused 
to.show that the option was exercised with- 
out unreasonable delay after the attainment 
of puberty, and that it was for the accus- 
ed toshow that the second marriage with 
Nazu was performed with the consent of 
the applicant }[Musammat Hajul. But we 
think that the learned Judge has for the 
moment lost sight of the general principle 
that the burden of proof in criminal cases 
lies upon the prosecution, and here in order 
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that the prosecution can succeed, they 
must show first of all that at the time of 
the second marriage there was the first 
valid subsisting marriage; it must he 
shown that the girl after she had attained 
puberty acquiesced in or ratified the first 
marriage. Reference upon this point may 
be made to Badal Aurat v. Queen-Empress 
(1) at p. 83*. But it isclear from the 
materials before us that the prosecution 
have inno way shown that the girl ratified 
or acquiesced in the first marriage. | 

On the contrary, the allegation 15 that 
despite the request of Palio, the first 
husband, who relurned to his uncle’s house 
after many years, the girl was married to 
Nazu by her uncle. There is no reason to 
suppose that she was not a willing party. 
But be that as it may, ‘this is sufficient 
to show that she did not ratify or ac- 
quiesce in her first marriage. That being 
so, there was no valid subsisting marriage 
at the time of the second marriage, and 
as a conviction for bigamy by reason of 
the second marriage must be dependent 
upon proof ofa first valid subsisting mar- 
riage, and this proof is not upon the cir- 
cumstances of this case forthcoming, we are 
of opinion that it is futile to allow these 
proceedings to proceed any further, and that 
they should be quashed. l 

N. Order accordingly. 

(1) 19C 79, 
Page of 19 O.—fdj 


kara sarama amari ELA 


Pnnonase tasmani 





PATNA HIGH COURT 
Griminal Revision Petition. No. 318 of 1936 
August 12, 1936 
MoHAMMAD Noor, J. 
GIRDHARILAL MARWARI—~FstitionEeR 
versus 
EMPEROR—Opp: SITE PARTY, 

Trade mark-—Infringement of—Colourable imita- 
tion, how decided—Penal Code (Act XLV of 1860), 
s. 482—Offence under— Punishment—Measure of. 

The question whether the trade mark, the subject- 
matter of the prosecuticn, is a colourable imitation 
of another trade-mark is one of fact and the Court 
must come to its own conclusion after having plac- 
ed itself in the position of an unwary customer, It 
is enough that there should be such similarity that 
an unwary customer may not beable to distinguish 
the one from the other, especially when he sees the 
cne without having the other before him. The ques- 
tion is not whether anyone has been deceived in 
fact, but whether an average customer can be de- 
ceived and for this, the Court must form its own 
opinion. Payton & Co., Ltd. v. Snelling, Lampard & 
Co, Ltd. (1) and Jamal Noor Notamed Sait & Co. v. 
Abdul Kareem & Co, (2), followed. 

In a case of an offence under s. 482, Penal Code the 
measure of punishment should be the damage caused 
to the complainant. 
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Cr. R. P. from an order of the Judicial- 
Commissioner, Chota Nagpur, dated June 
11, 1936. 

Messrs. M. Yunus and R. S. Chatterjee, for 
the Petitioner. 

Messrs. S. N. Sahay and K. K. Banerjee, 
for the Opposite Party. 

Order.—The petitioner Girdharilal Mar- 
wari, who is a partnerofthe firm of Shew 
Bhagwan Girdhari Lal, biri manufacturers 
of Jhalda in Manbhum, was convicted by 
a Magistrate of Ranchi under s. 482, Indian 
Penal Code, and sentenced to pay a fine 
of Rs. 1,000 and in default to suffer six 
months’ rigorous imprisonment for using 
on the packets of biris manufactured in 
bis firm a false trade mark being colourable 
imitation of the registered trade-mark of 
the firms Maliram Mahabir Prasad and 
Bansidhar Ananiram, also biri manufactu- 
rersat Jhalda and masters of the com- 
plainant. Out of the fine, if realized, Rs. 500 
was awarded as compensation to the com- 
plainant under s. 545, Criminal Procedure 
Code. His appeal has been summarily dis- 
missed by the Judicial Commissioner of 
Chota Nagpur. It is not disputed that the 
petitioner used the trade-mark in question 
nor is it contended, if the label used by tke 
petitioner is false, that he used it without 
any intention to defraud. In fact it has 
been established beyond doubt by the evi- 
dence of the manufacturers of the disputed 
label and the letters of the petitioner that 
the latter wanted that the label should be 
asmuch similar tothe one used bythe firms 
of the complainant’s masters as possible. 

Only two points have been urged on be- 
half of the petitioner: (1; thatthere is no 
evidence that the petitioner used the label 
at Ranchi and, therefore, the Magistrate at 
Ranchi had no jurisdiction to try the case, 
and (2) that the disputed label is not a col- 
ourable imitation of the label of the com- 
plainant’s masters. About the first point, 
it is true that there is no clear statement 
by any of the witnesses examined that 
the petitioner himself sold the packets 
of biris bearing the false trade-mark at 
Ranchi, but there is clear evidence that the 
biris bearing that mark are stocked by shop- 
keepers at Ranchi and that they have been 
selling them there, and a reading of the 
evidence of the witnesses as a whole leaves 
no room for doubt that the petitioner did 
use the false trade mark at Ranchi. Hira 
Lal (P. W. No. 23 says : 


“I stock both brands of biris.,, . [commenced stock- 
ing the horse brand (complainant's masters’ brand) 
biris five years ago and the biris bearing the sheep 
brand (the accused's brand) three months ago. 
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have been purchasing the sheep brand us the pack- 
ets ie cheaper. The brands seen together appear 
similar,” 


M. K. Das Gupta (P. W. No. 3) says : 

“I purchase the sheep brand mostly as the sale of 
horse brand biri has declined. The horse and the 
sheep brands appear similar except for the animals, 
An illiterate cannot differentiate between the two 
brands.” 

Balu Ram Kahar (P.W. No. 7) says: 

“I am now purchasing the sheep brand biris as 
it ischeaper Seen froma distance the two brands 
appear similar. The illiterate villagers cannot detect 
the difference in the two brands. Ihave often sold 
a sheep brand birifora horse brand demanded.” 


Though these witnesses do not depose 
where they purchased the sheep brand, it 
is clear that they were speaking of purcha- 
ses at Ranchi. Asit is nct denied that 
the petitioner has sold the biris with the 
disputed label, the witnesses must have pur- 
chased them from him at Ranchi. How- 
ever the question now is not of any impor- 
tance. Section 531, Criminal Procedure 
Code, says : 

“No finding, sentence, or order of any Criminal 
Court shall be set aside merely on the ground that 
the inquiry, trial, or other proceeding in the course 
of which it was arrived at or passed took place ina 
wrong Sessions Division, District, Sub-Division, or 
other local area unless ib appears that such error 
has in fact occasioned a failure of justice.” 

Jhalda is mid-way between Ranchi and 
Purulia. If, as contended on behalf of the 
petitioner, the user was at Jhalda only, the 
accused could have been tried at Purulia in 
Manbhum. It has not been shown how the 
petitioner has suffered en account cf the 
trial being held at Ranchi. The important 
question is whether the trade mark used by 
the petitioner is the colourable imitation of 
the trade mark of the complainant's masters. 
The two labels are exactly of the same size. 
The colour and the design are almost simi- 
lar. The name of the brands which is writ- 
ten in Bengali is “Double Ghora”’ (two 
horses) on the label of the complainant’s 
masters and ‘Double Bhera” (two, rams) on 
the label of the petitioner. In both the 
eases the two animals, namely, the horses 
on the oneand the rams on the other, are 
white on green ground. In one case the 
two horses are facing one another as if 
fighting with their fore legs raised and simi- 
larly in the disputed label the two rams are 
also in white on green ground facing one 
another asif about to fight with their fore 


legs raised. The various colours on the two - 


labels are almost exactly the same, though 
the green colour in one case is deeper than 
in the other. Similarly, the blue colour 
where there are heads of the animals is 
deeper in one case than in the other. The 


space where the name of the brand is writ-- 


pad 
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ten in Bengali is yellow in one case and 
yellow and white in the other. No doubt, 
the two paintings are not identical, but it is 
not necessary that they should beso. It is 
enough that there should be such similarity 
that an unwary customer may not be able 
to distinguish the one from the other, espe- 
cially when he sees the one without having 
the other before him. The names of the 
brands “Double Ghora™ and “Double Bhera” 
sound similar. The only difference is that 
there is “Gho” in the one and “Bhe™ in the 
other. In short, ths resemblance is too close 
to be noticed by illiterate customers. The 
biri smokers mostly belong to this class and 
it cannot be expected that they will be able 
to distinguish between the two. 

I do not propose to discuss the various 
decisions placed before me. In my opinion, 
the question whether the trade-mark, the 
subject-matter of the prosecution, is a col- 
ourable imitation of another trade-mark is 
one of fact and the Court must come to 
its own conclusion after having placed itself 
in the position of an unwary customer. 
The learned Advocate for the petitioner has 
contended that there is no evidence to show 
that anybody was in fact deceived. First of 
all, there is the evidence of Balu Ram Kahar 
(P. W. No. 7) to the effect that he often sold a 
“sheep brand” biri when “horse brand” 
was demanded. But the question is not 
whether anyone has been deceived in fact, 
but whether an average customer can be de- 
ceived and for this, as I have said, the Cours 
must form its own opinion. In Payton & 
Co., Lid. v. Snelling, Lampard & Co., Ltd., 
(1) Lord Macnaughten in the House of 
my referring to the evidence of witnesses 
said : 

“But that is not a matter for the witness : it is for 
the Judge. The Judge, looking atthe exhibits be- 
forehim and also paying due attention to the evi- 


dence adduced, must not surrender his independent 
judgment to any witness.” 


In that case the Court of Appeal treated 
the question as one entirely of fact and that 
was upheld by the House of Lords. The 
same view has been takenin Jamal Noor 
Mohammad Sait & Co. v. Abdul Kareem & 
Co. (2). It was contended in that case that 
the Court cannot act simply on its own com: 
parison of the two papers. This contention 
was overruled and the decision of the House 
of Lords in the case referred to above was 
relied upon. In this case the two Courts 
below on a comparison of the two labels 
have held that the one in dispute is a colour- 

(1) (1901) AO 308;70 L J Ch. 644; 85 L T 287, 


(2) AT R1934 Mad. 211; 151 Ind. Cas. 869; 57 M 
00; 66M L J 440; 39 L W 319; 7R M 139. 
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able imitation of the other and I agree 
with them. The only appreciable difference 
to aman who can read isthe difference of 
one word in the name and that the printed 
figures in the two are different, though in 
exactly the same relative position. Where 
there are figures and words in the one there 
are also figures and words in the other. 
Where there are Bengali words in.the one 
there are Bengali words in the other. Where 
there are English words and figures in the 
one there are also these in the other. The 
only difference is in the heads and tails of 
the two animals. In the one itis of horses 
and inthe other of rams. No doubt, if the 
two labels are placed side by side an obser- 
ver will mark the difference, but fora man 
who has not carefully noticed the features 
too closely, it will be difficult to distinguish 
the one from the other. There is, therefore, 
in my opinion, no merit in either of the two 
contentions raised before me. 

Coming to the question of sentence, 
first of all. the imprisonment awarded in de- 
fault of payment of fine is illegal. The 
maximum punishment of imprisonment 
which can be inflicted under s. 482, is one 
year. Therefore, under s. 650f the Code 
the imprisonment in default of payment of 
fine cannot exceed three months. The fine 
itself is somewhat excessive. The measure 
of punishment should be the damage caus- 
ed to the complainant's masters of which 
tLere is very little evidence in the case. No 
doubt, as the learned Magistrate has re- 
marked, the user was deliberate in order to 
steal the trade of the complainant's masters, 
but all such cases are casesin which there 
is a deliberate attempt of this nature. If 
the user is without intent to defraud, it is 
not criminal. 1 would, therefore, reduce the 
sentence toa fine of Rs. 400, and in default 
of payment of the fine, the petitioner will 
suffer three months’ rigorous imprisonment. 
Out of the fine, if realized, Rs. 300 will be 
paid to the complainant. 

D. ` Order accordingly. 


MADRAS HIGH COURT 
Civil Revision No. 837 of 1934 
January 24, 1936 
VARADAGHARTAR, J. 

A. B. GURUMURTHI CHETTY— 
PETITIONER 
VETSUS 


SELLA PERUMAL PILLAI—Oppositr 
PARTY 
Civil Procedure Code (Act V of 1908), O. XXXIX, 
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t. 1,0. XXXVITT, r. 5—Application for attachment 
before judgment—Dismissal of, on undertaking by 
defendant—Effect of order~—Order, if amounts to 
injunction—Breach of undertaking—Power of Court 
to deal with it. 

When a Court accepts an undertaking given by a 
party its order amounts in substance to an injunc- 
tion restraining him from acting in breach thereof. 

here in attachment before judgment proceed- 
ings, the Court dismissee the plaintiff's petition on 
accepting an undertaking given by the defendant 
not todo a certain act (e. g., not to draw a cheque 
amount pending further orders of the Court), the 
order accepting the undertaking amounts in sub- 
stance to an injunction restraining him from acting 
on breach of it and it does not come with any grace 
from the mouth of a person who has given such an 
undertaking to say that because the Court was good 
enough to accept that undertaking and did not pass 
an order of its ‘own he is not inthe position of a 
person bound by an order ofthe Court. The Court 
has power to deal with such breaches. Kochappa 
v. Sachi Devi (1), distinguished. 


C. R. against an order of the District 
Munsif, Trichinopoly, dated April 26, 1923. 

Messrs. A. V. Narayanaswami Iyer and 
G. Gopalaswami. for the Petitioner. 

Messrs. M. S. Vaidhyanatha Iyer, K. S. 
Sankara Iyer and T. R. Tyagarajan, for the 
Opposite Party. 


Order.—This revision petition arises 
out cf an order passed by the District 
Munsif ı £ Trichinopoly, directing the arrest 
and imprisonment of the petitioner for a 
period of two months. The circumstances 
which led to that order are as follows: The 
petitioner was ihe defendant in O. S. 
No. 728 of 1933 which had been instituted 
against him for the recovery of a sum of 
money. Soon after the filing of the suit, 
the plaintiff applied for attachment before 
judgment of a certain sum of money lying 
with the Public Works Department to the 
credit of the defendant. In that connection 
the defendant filed an affidavit on November 
29, 1933, undertaking to draw the bill 
amount and to deposit the same in Court 
pending disposal of this petition without 
utilising for his other purposes. The plaint- 
iff was not prepared to accept this under- 
taking because he was not sure what the 
defendant would do cnce he drew the 
money. That this apprehension was well- 
founded is shown by the events that have 
subsequently happened. When the attach- 
ment application came on for orders 
before the Court on 29th itself, it appears 
that the defendants Vakil modified the 
undertaking in the affidavit and substituted 
an undertaking not to draw ihe cheque 
amount pending further orders of the Court 
on the petition. The Vakil took care to add 
that as the party was not present in Court 
then, this undertaking was given by him 
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under instructions from the party. The Court 
recorded the undertaking and on December 
91, 1933, an order was passed in the follow- 
ing terms: “Pleaders heard. Not pressed 
m view of the undertaking already given 
by defendant. Dismissed.” 

I may at this stage dispose of a contention 
advanced by Mr. Narayanaswaml Iyer on 
behalf of the petitioner that the undertaking 
given by the defendant or his Vakil could. 
enure only pending the disposal of the 
attachment petition and with the dismissal 
of the petition on December 91, 1933, the 
undertaking itself came to an end. 1 am 
unable to accept this contention because 
it will not be a reasonable or even an 
intelligible construction of the order. The 
natural meaning of the order is that an 
attachment is not necessary because of the 
undertaking given. 

The defendant had applied for leave to 
defend under O. XXXVII, Civil Proce- 
dure Code. As the Court was prepared to 
grant leave only on condition of the defen- 
dant giving security and as the defendant 
pleaded absence of means to give security, 
the plaintiff's Pleader wes willing that the 
Court should modify the order of Febru- - 
ary 21, 1933, to this extent: that the defen; 
dant might apply to the Public Works 
Department authorities to send to this Court 
the amount standing to the credit of the 
defendant with them. This order was 
passed on February 8, 193 t. Taking 
advantage of this indulgence, the defendant 
drew the money from the Public Works 
Department authorities and disbursed it to 
meet what he considered an urgent demand; 
and on February 19, he made up his mind 
to file an application to modify the order 
granting leave. I can only characterise this 
as an unfortunate step as [ do not wish to 
use any harsher language. In due course 
this later application was allowed to be 
dismissed for default. | | 

Feeling aggrieved at the way in which 
the defendant had drawn the money and 
spent it, the plaintiff applied to, the Court 
to commit the defendant to Jail for con- 
tempt of Court and for violating the under- 
taking. The petition purported to be filed 
under ss. 151, 94 and O. XXI, r- 32, Civil 
Procedure Code. Order XXI, T. 32,; is 
obviously inapplicable and it 18 doubtful if 
s. 151, can be invoked in a case like the 
present. The reference to s. 94 must fairly 
be understood as taking in the provisions 
of O. XX XIX, as well. There can be little 
doubt that the lower Court was justified 
in its conclusion that the defendant has 
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been guilty of a breach of his undertaking 
and I see very little justification or extenua- 
tion for that course of conduct. I have, 
therefore, to deal only with the petitioner's 
contention that the order of the lower Court 
was passed withou} jurisdiction. 

Mr. Narayanaswami Iyer, contends that 
any proceeding taken under Act XII of 
1926 can be initiated only by an applica- 
tion filed on the original side of this Court 
and there was no other remedy open to the 
plaintiff. In the view, J. take, it is not 
necessary for me to express any opinion, 
as to whether proceedings under Act XII 
of 1926 must necessarily be taken on the 
original side of this Court or can be dealt 
with on the appellate side. It is not sug- 
gested that if the case is covered by the 
‘provisions of O. XXXIX, the lower Court 
had no jurisdiction to deal with the matter. 
The main argument is that there is no 
injunction as contemplated byO. KX XIX. I 
have carefully considered this question. 
It is common knowledge that in proceed- 

ings before the Couris in the mofussel 
- hundreds of orders are passed on under- 
takings given by one or other of the 
parties. UnlessI find some reason com- 
pelling me to hold that the lower Courts 
themselves are powerless to deal with 
breaches of such undertakings [ am loath 
to deny tothem such power. Whether what 
has happened in any particular case 
amounts to an injunction or not must be 
‘decided with reference to the substance of 
‘the Court’s order and not as a mere matter 
of form. In the view that I am bound to 
uphold the authority of the Court so far as 
‘is reasonable and within the limits permit- 
ted by law, I would hold that when a 
Court accepts an undertaking given by a 
‘party its order amounts in substance to an 
injunction restraining him from acting 
in breach thereof. The form only implies 
that the Court is prepared to deal with him 
honourably in the expectation that he will 
treat his undertaking as eyuivalent to an 
order of Court. It does not seem to me to 
‘come with any grace from the mouth of a 
person who has given such an undertaking to 
say that because the Court was good enough to 
accept that undertaking and did not pass an 
order of its own he is not in the position of 
a person bound by an order of the Court. 
The difficulty referred to in Kochappa v. 
Sachi Devi (1), does not arise in the present 
case, because the order was here passsd 
on an application made by the party and 
not suo motu by the lower Court. In 
_ (i) 26 M 494, 
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these circumstances I see no reason to 
interfere with the order of the lower Court. 
The Civil Revision Petition is dismissed, 
but as the matter is not by any means 
free from doubt, I do not think thisisa 


case in which I should make any order as 
to costs. 


N. Petition dismissed. 


PATNA HIGH COURT 
Civil Appeal No. 921 of 1932 
March 16, 1936 

MUHAMMAD NOOR AND ROWLAND, Jde 

MANGTULAL BAGARIA—APPELLANT 
VETSUS 

DAYA SHANKER GOBARDHAN DAS 

BHATA AND OTHERS — RESPONDENTS 

Specific Relief Act (I of 1877), s. 42—Suit for 
declaration that certain facts existed, and hence 
sale ts void, if barred—Sub-lessee liable to pay com- 
mission and royalty purchasing in sons name but 
in reality for himself—Right to recover same in certi- 
ficate sale—Suit merely for declaration that 
sale is void, competency of ~Bihar and Orissa Public 
Demands Recovery Act (IV of 1914), ss. 46, 26—S. 46, 
scope of —Declaration suit that sale does not affect 
plaintiff's right, whether comes under s. 46—Certifi- 
cate and simple money decree—Practice—Pleadings— 
Presumplion as to its correctness—Administration— 
Receiver, appointment of, whether divests state of 
ownership—Hxecution--Property in possession of 
Receiver-——Sale in execution of decree without leave 
of Court, whether void—Right to receive royalty — 
Attachment and sale of—Nature of right sold. 

There is nothing in s, 42, Specific Relief Act, 
which bars a suit for a declaration that a certain 
sale is void. The question whether a particular 
sale is void is a mixed question of law and fact, 
but whether under the given circumstances a sale 
is void is a question of law only. A plaintiff is 
entitled to sue for a declaration that certain facts 
existed and, therefore, the sale in that case is void. 
[p. 751, col. 2.) 

Where a sub-lessee who is liable to pay his lessor 
commission and royalty, purchases in his son’s name 
but in reality for himself, the lessor’s right to 
realize commission and royalty in a certificate sale, 
formal delivery to him does not change his position 
if the sale is void or fraudulent nor can it be said 
that purchaser obtained possession by realizing 
the royalty from himself and a suit purely for a 
declaration that the sale is void is maintainable, 
[p. 751, col. 1.] 

Section 46, Public Demands Recovery Act, refers 
to a suit for setting aside a sale. It has got no re- 
ference toa case in which the plaintiff alleges that 
the sale though good has not in fact affected him, as 
there was no decree against him. [p. 752, col, 1.] 

The question of maintainability of a suit is to be 
dealt with on the footing of the case as presented 
by the plaintiff and on the assumption that his 
allegations are correct. If afterwards they are 
found tobe incorrect, the suit is liable to be dis- 
missed not on the ground that it is not maintainable 
but on its merits, [2bid.] 

There is wide difference between setting aside a 
sale and deciding that the plaintiff's right was not 
affected by it. Moti Lal v.°Karrabuldin (1), relied 
on. [ibid.] 

A certificate has no greater force than that of a 
simple money decree and nothing is sold in execu. 
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tion of it except the right, title and interest of the 
certificate debtor mentioned therein. Ifa property 
which has devolved upon another person be sold 
as belonging to the certificate dsbtor mentioned in 
the certificate, nothing passes to the auction-pur- 
chaser, [p. 752, col. 2.] 

The Receiver appointed in an administration suit 
has no better status than that of a Receiver appoint- 
ed by Court under O, XL, Civil Procedure Code. 
He is not on the same footing as a Receiver ap- 
pointed in an insolvency proceeding in whom the 
estate of the insolvent vests and the insolvent is 
divested of it. When a Court appoints a Receiver, 
the property comes in the custody of the Court. The 
possession of the Receiver is the possession of the 
Court. The property passes into legal custody (custodia 
legis) and such custody is for the benefit of the 
true owner. The Receiver thus holds the property 
for the benefit of the true owners. By the appoint- 
ment of a Receiver the Court takes upon itself the 
management of the property during the continuance 
of the litigation, but the proprietary right or in- 
terest in the property is not transferred from the 
rightful owner either to the Court or to the Receiver 
appointed. [tbid.] 

When the property is in the possession of a Recei- 
ver it cannot be sold in execution of a decree with- 
out the leave of the Court which appointed the 
Receiver, but the person who brings about the at- 
tachment and sale of a property in the possession 
of a Receiver appointed by a Court is guilty of con- 
tempt of Court and the saleis irregular but not void. 
Mrs. Lavinia Ashton v. Madhobmoni Dasi (3) and 
Kanailal Jalan v. Manoo Bibi (4), distinguished, [p. 
753, col. 1.) 

A right to receive money can only be attached 
and sold as a debt and the debt must be existing, 
and not the money which isto come into existence 
at some future date. Uday Kumari Ghatwalin v. 
Hari Ram Shaha (8) and Lachhman v. Jarbandhan 
(9), relied on, [p. 753,'col. 2.] 

C. A. from appellate decree ofthe Dis- 
trict Judge, Manbhum-Sambalpur, dated 


March 8, 1932. 

Messrs. 5. M. Mullick and S. M. Gupta, 
for the Appellant. 

Messrs. G. C. Mukherjee and N. N. Ray, 
for the Respondents. 

Muhammad Noor, J.—The facts of the 
case out of which this second appeal has 
arisen are these: One Popat Velji had 
obtained from the Raja of Jharia a mining 
lease of village Parbad in the District of 
Manbhum. .He then gave a mining sub- 
lease of 100 bighas of land of that village 
to defendant No.1 on commission at a cer- 
tain rate subject to a minimum rawati 
of Rs. 3,000 per annum. The plot of land 
so sub-leased is described as plot Bin the 
schedule annexed to the plaint. This de- 
fendant, along with one Jethabhai Nira, 
also took from Popat Veljia sub-lease of 
“another plot of land which is known as 
plot A, but we are not concerned with it 
in the present litigation. Popat Velji died 
on November 9, 1923. A dispute arose bet- 
ween his two widows on the cne hand and 
his father Velji Mulji Rajdeo on the other. 
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The former claimed that Popat Velji was 
separate from his father and consequently 
his properties devclved upon them while 
the latter claimed that the deceased was 
joint with him and, therefore, he succeeded 
him by survivorship. In aceriain suit (No. 
1283 of 1923) pending in the original side 
of the Calcutta High Court in which Popat 
Velji was plaintiff, his widows were sub- 
stituted in his place on May 15,1921. There- 
upon Velji Mulji Rajdeo, father of Popat 
Velji, fled a declaratory suit in the original 
side of the Calcutta High Court (suit No. 1307 
of 1924) and inthat suit, on July 28, 1924, 
Mr. N.N. Bose, Bar-at-law, was appointed 
Receiver by the Court. Thereafter the two 
widows of Popat Velji (defendants Nos. 3 
and 4 in the present suit) instituted an ad- 
ministration suit in the original side of 
the Calcutta High Court (suit No. 2158 of 
1924), In that suittwocreditors of Popat 
Velji, namely the plaintiff and one Sheo- 
chand Rai Khemka were appointed ad- 
ministrators on September 23, 1934. On 
November 24, 1924, a preliminary decree 
was passed inthe administration suit and 
the Court ordered certain enquiries and 
ascertainment of the assets and liabilities 
of the deceased. On orabout May 15, 1925, 
the administrators were discharged and 
the Official Receiver was appointed manas 
ger of the estate of the deceased. He also 
was discharged on March 11, 1927, and the 
plaintiff was appointed manager of the 
estate and has been continuing as such 
since then. 

Under the Jharia Water Supply Act Po- 
pat Velji was hable to pay certain cess 
tothe Water Board in respect of the royal- 
ties which he was to receive from defen- 
dant No. 1. Acertificate No. 33 J.W. B. 
of 1924-25, was filed on July 25, 1924, 
against the two widows of Popat Velji and 
his father. Tt was just three days before the 
appointment of Mr. N. N. Bose as Receiver 
of the estate in the suit of the father. 
Notices under s. 7, Bihar and Orissa Public 
Demands Recovery Act. seem to have been 
served on the judgment-debtors on August 
14, 1924. In March 1925, while the plain- 
tif and Sheochand Rai Khemka were in 
charge of the estate, they remitted a sum 
of Rs. 443-12-0 to Jharia Water Board for 
cess for the period subsequent to that for 
which the certificate had been issued. The 
Secretary of the Board informed the soli- 
citors of the plaintiff and Sheochand Rai 
Khemka that a further sum of Rs. 920 on 
account of cess forthe period of 1923 and 
1924 was payable by the estate of the de- 
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ceased. On receipt of this information the 


solicitors of the managers, the plaintiff and -: 


Sheochand Rai Khemka sent a cheque for 
Rs. 920 to the Certificate Officer of Dhan- 
bad requesting him that the costs and in- 
terest be remitted. On this the solicitors 
were informed that the interest was remit- 
ted but that the costs could not be remitted, 
and they were called upon to pay it, Inthe 
meantime, as already stated, the plaintiff 
and Sheochand Rai Khemka were discharg- 
ed and the Official Receiver was appointed 
instead. The solicitors informed the Certi- 
ficate Officer that the management of the 
estate had been transferred to the Official 
Receiver and requested him to communicate 
with him. Nothing seems to have been done 
and the balance of the certificate dues was 
left unsatisfied. The right of the judgment- 
debtors to realise commission and royalty 
in respect of plot B ofthe land from Gobar- 
dhan Das Manishanker was attached on 
December 19,1924, and sold on November 
2, 1925, for a sum of Rs. 160 and was pur- 
chased by defendant No. 2 who is the son 
of defendant No..1. It is to be noted that at 
that time admittedly a sum of at least 
Rs, 6,000 in respect of rcyalty was payable 
by defendant No. 1 to the estate ot the de- 
ceased Popat Velji. 

The plaintiff after having obtained the 
sanction ofthe Calcutta High Court has 
instituted the present suit: (a) for a de- 
claration thatthe sale of plot B described 
in Sch. I tothe plaint in Certificate Case 
No. 33d. W. B. of 1924-25 is void and 
that defendants Nos. land 2acquired no 
title tothe property by purchase in that 
sale; or (b) ifthe sale be held to be valid, 
for declaration that the purchaser bought 
the property for and on behalf of the estate 
of the late Popat Velji (c) for costs and (d) 
for such relief as the plaintiif may be found 
to be entitled to The plaintiff alleged that 
defendant No. 2, who purchased the pro- 
perty at the certificate sale, was infact a 
benamidar of his father, defendant No. 1. 
The defendants denied the allegations of 
the plaintiff and urged that defendant No. 2 
was the real purchaser of the property and 
that the sale was valid and legal. I will 
mention here in passing that in the plaint 
there is an allegation that on August 
4, 1934, the Official Assignee of Bengal was 
appointed administrator of the estate of 
Popat Velji by the Calcutta High Court 
under s. 108, Presidency Towns Insolvency 
Act, and that the appointment of Mr. N. N. 
Bose as Receiver referred to above was 
revoked on August:19, 1924, and that it was 
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later on that the plaintiff and Sheochand 
Rai Khemka were appointed administrators 
on September 23, 1924, as already stated. 
This allegation ofthe plaintiff about the 
appointment of the Official Assignee was not 
admitted by the defendants and I do not 
find anything on the record to support it. 
Had there been any evidence that the 
Official Assignees was in charge of the 
estate by virtue of an appointment in in- 
solvency proceeding the position would have 
been different anda number of questions 
which arise in this case would have becn of 
no importance. 

The learned Subordinate Judge held that 
defendant No.2 was not an independent 
purchaser of the property and was in fact 
a benamidar of defendant No. 1. He 
decided the other issues involved in the 
suit in fayour of tbe defendants but 
decreed it on the simple ground that the 
estate of Popat Velji, which was in the 
hands of the Official Receiver and adminis- 
trators continuously since July 28, 1924, 
was not binding on the estate and was 
void against it. The learned District 
Judge, however, on appeal by the defen- 
dants has reversed the decree of the 
learned Subordinate Judge and has dis- 
missed the suit. The plaintiff has pre- 
ferred this second appeal. In my opinion 
on some points the decision of the learned 
District Judge is wrong. First of all he 
has held that the suit was not maintain- 
able under s. 42, Specific Relief Act. He 
is of opinion that as according to the 
plaintiff the sale was void anda nullity 
against the estate of Popat Velji, no suit ~ 
for a declaration lay as the declaration 
would be only of a proposition of law. He 
is clearly in error. There is nothing in 
s. 42, Specific Relief Act, which bars a 
suit for a declaration that a certain sale 
is void. The question whether a particular 
sale is void isa mixed question of law and 
fact, but whether under the given circum: 
stancesa sale is void is a question of law 
only. A plaintiff is entitled to sue fora 
declaration that certain facts existed 
and therefore the sale in that case is 
void. 

The next ground of the learned District 
Judge for holding that the suit was not 
maintainable is that the plaintiff being 
entitled to consequential relief of recovery 
of possession could not sue for a declaration 
only, asthe possession of the purchased 
property was delivered to defendant 
No. 2 on February 14, 1926, and accord- 
ing tc bim he had actually realized thg 
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minimum royalty from defendant No.1 
by virtue-of his purchase. Here again the 
learned District Judge is wrong. 
ing of beth the Courts is that the real 
purchaser of the property was defendant 
No. 1 himself, who was liable to pay the 
royalty. The formal delivery of posses- 
sion to him has not changed his position 
if the sale was void or fraudulent. It 
cannot be said that he obtained posses- 
sion by realizing the royalty from himself. 
In my opinion, therefore, on the findings 
of fact, the plaintiff is entitled to main- 
tain a suit purely for a declaration the 
only thing whichis needed under the cir- 
cumstances of the case. The third ground 
of the learned District Judge for holding 
the suit to be not maintainable is that it 
is barred under s. 46, Public Demands 
Recovery Act, as there was no fraud in 
bringing about the sale. Section 46, 
Public Demands Recovery Act, refers toa 
suit for setting aside a sale. It has got 
no reference toa case in which the plain- 
tiff alleges that the sale though good has 
not in fact affected him, as there was no 
decree against hin. 

The question of maintainability of a suit 
is to be dealt with on footing of the case 
as presented by the plaintiff and on the 
assumption that his allegations are correct. 
If afterwards they are found to be in- 
correct, the suit is liable io be dismissed 
not on the ground that itis not maintain- 
able but on its merits. In the present 
case the plaintiff alleged fraud by defendant 
No. 1 and that allegation brought the case 
. within the exception to s. 46, Public De- 
mands Recovery Act. Then the plaintiff 
wanted a declaration that the sale was 
void against the estate of Popat Velji as 
it was not properly represented. There is a 
wide difference hetween setting aside a sale 
and deciding that the plaintiff's right 
was not affected by it: Moti Lal v. Karra- 
buldin (1). On the allegations in the plaint 
the suit waS Maintainable. If, however, 
these allegations have not been established, 
the suit fails on the merits, and not on 
the ground that it is not maintainable. The 
learned District Judge has next dealt with 
the question whether the estate of Popat 
Velji was or was not properly represented 
in the certificate proceeding. He has held 
that it is not mandatory upon a Certificate 
Officer to substitute in the certificate pro- 
ceedings the names of all persons on whom 
the estate may devolve. He observes: 


(1) 25 O 179; 24 I A170; 7 Sar 222; 1 C W N 639 
0). 
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“The Certificate Officer cannot be expected to 
know the persons on whom the estate devolves and 
specially in a case like the present one where, ac- 
cording to plaintifi’s own case, it devolved from time 
to time upon different persons.” 

As a proposition of law the view of the 
learned District Judge is wrong. It may 
be that the Certificate Officer is not bound 
to substitute the name of the person on 
whom an estate is devolved, butif in exe- 
cution of a certificate a property Is sold 
which cloes not belong to the certificate deb- 
tor nothing passes to the auction-purchaser. 
It is well settled law that a certificate has 
no greater force than that of a simple money 
decree and nothing is sold in execution of 
it except the right, title and interest of the 
certificate debtor mentioned therein. If a 
property which has devolved upon another 
person be sold as belonging to the certificate 
debtor mentioned in the certificate, nothing 
passes to the auction-purchaser. However, 
in this case, though the view of law taken 
by the learned District Judge is in my 
opinion not correct, the certificate sale can- 
not be held to be imperative against the 
estate of Popat Velji. The Keceiver appoint- 
edinan administration suit has no better 
status than that of a Receiver appointed by 
Court under O. XL, Civil Procedure Code, 
He is not on the same footing as a Receiver 
appointed in an insolvency proceeding in 
whom the estate of the insolvent vests and 
the insolvent is divested of it. 

The position of a Receiver in a suit has 
been elaborately dealt with by Mookerjee, 
J. in Eastern Mortgage and Agency Co., Ltd. 
v. Muiammud Fazlul Karim (2), at p. 931*. 
When a Court appoints a Receiver the prop- 
erty comes in the custody of the Court. 
The possession of the Receiver is the posses- 
sion of the Court. The property passes 
into legal custody (custodia legis) and such 
custody is for the benefit of the true owner. 
The Receiver thus holds the property for 
the benefit of the true owners. By the ap- 
pointment of a Receiver the Oourt takes 
upon itself the management of the property 
during the continuance of the litigation, but 
the proprietary right or interest in the 
property is not transferred from the right- 
ful owner either to the Court or tothe Re- 
ceiver appointed. Therefore the certificate 
debtors in this case, namely, the two widows 
and the father of Popat Velji (whoever may 
have title tothe property) were not by the 
appointment of a Receiver or manager 
divested cf their interest therein. | 


(2) 52 C 914; 90 Ind. Cas, 851; AIR 1926 Oal. 385; 
CL J 511, 
“Page of 52 OC ~[Hd.] 
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Mr. Muilick has contended that when 
the property is in the possession of a Recei- 
ver, it cannot be sold in execution cf 
a decree without the leave of the 
Court which appointed the Receiver. This 
proposition is correct, but the person who 
brings about the attachment and sale ofa 
property in the possession of a Receiver ap- 
pointed by a Court is guilty of contempt 
of Court and the sale is irregular but not 
void. The decision of the case in Mrs. 
Lavinia Ashton v. Madhobmonit Dasi (3), 
relied upon by the learned Advocate for 
the appellant merely lays down that the 
sale of a property in the hands of a Recei- 
ver without the leave of the Court which 
appointed him is illegal and can be 
set aside even after it was confirmed, but 
it does not lay down that the sale is ab initio 
void. It was beld in the Calcutta High 
Court in Kanailal Jalan v. Manoo Bibi (4) 
and Raja Jagadish Chandra Deo Dhabal 
Deb v. Bhubaneswar Mitra (5) that the 
sale in execution of a decree of a propery 
in the custody of a Receiver without the 
Jeave of the Court which appointed him is 
not void but it can be set aside in a proper 
proceeding. ‘The present case, however, is 
not one for setting aside the sale, and 
s. 46, Public Demands Recovery Act, ccn- 
fines the jurisdiction of a Civil Court to 
cases where there is a fraud which accord- 
ing to the finding of both the Courts below 
is absent in this case. < 

The next branch of the argument of 
Mr. Mullick was that.the defendants were 
liable to re-convey the property to the 
plaintiffs. He relied upon a decision of the 
Privy Council in Deo Nandan Prasad y. 
Janki Singh (6). But that decision dees 
not help the appellant, as in this case there 
was no obligation on the defendants to 
pay upthe certificate dues. No doubt the 
plaintif’s case was that the defendants 
were liable to pay the water rate, but on 
reading the lease I agree with the Courts 
below that there was no such obligation on 
him. To support the plaintiffs’ claim in 
equity there must be something unfair, 
something amounting to at least sharp prac- 
tice in the conduct ofthe purchaser: see 


(3) 14 C W N 560; 5 Ind. Cas. 890; 11 C L J 489. 
IR Pn ai 269; 51 Ind. Cas. 394; 23 C W 
4} 


9 det. 
I R 1923 Cal. 121; 76 Ind. Cas. 241; 27C W N 
88; 37 CL J 265. 

(6) 44 I A 30; 39 Ind, Cas. 346; 44 O 5738; AIR 
1916 P O 227; 15 A LJ 154; 32 M LJ 206; 210 WN 
473; 1 P LW 294; 191 M W N £54; 25 O L J259; 
PLM L T240;5 LW 526; 19 Bom. L R 410{P. CO), 
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Khurshed Alt v. Dina Nath Surma (7). 
There is no such thing inthis case. So far 
the result arrived at by the learned District 
Judge is correct. 

There is, however, one aspect of the case 
which has not been considered by either of 
the Couris below, nor does it seem to have 
been raised before them by the plaintiff, 
but as itis a question of law it can be 
looked inlo in second appeal. I have 
stated that plaintiff wants a declaration 
that ihe sale of plot B described in Sch. 
Il is void and that the defendants acquir- 
ed no title tothe property by purchase in 
that sale. It seems tohave been assumed 
in the Courts below that the land of 
plot B described in tke schedule was in 
fact sold and purchased by the defendants. 
As a matter of fact itis not so. The certi- 
ficate of sale (Ex. H-2) describes the pro- 
periy soldin these terms: 

“The certificate debtor's right to receive royalty and 
commission from Babu Gobardhan Das Manishanker 


Das in 100 bigkas coal land known as Basudih Col- 
liery B plot situated at Mauza Parbad, ete., etc,” 


Now there is a good deal of difference 


‘between the sale ofa plot of land and a 


right toreceive royalty from the lessee of 


that land. What was attached and sold 


was ithe “right to receive the royalty,” 
and notthe land itself. A right to re- 


ceive money can only be attached and sold 


as a debt andthe debt must be existing, 
and not the money which is to come into 
existence at some future date. Sir Din- 
shaw Mulla in his commentary on the 
Civil Procedure Code under s. 60 says: 

“The word ‘debt’ in this section means an actually 
existing debt, that is a perfect and absolute debt 
Rent which has not become due is not a debt and 
cannot be attached,” 


In this case it is obvious that though the 
minimum royalty was a fixed sum, the com- 
mission depended upon the happening of 
circumstances which was entirely contin- 
gent. This seems to have been held in 
the Calcutta High Court in Uday Ku- 
mart Ghatwalin v. Hari Ram Shaha (8), 
and in the Allahabad Court in Lachhman 
v, Jarbandhan (9). In this view of the 
matter and considering the description of 
the property sold, in my opinion what 
was actually sold was the money which 
had already become due on the date of 
ihe sale, that ison July 25,1925. JI would 
give the plaintiff a modified decree for 
a declaration that the certificate sale has 
ae 29 C LJ 492; 49 Ind. Cas. 802; A I R 1919 Cal, 


(8) 28 C 483. 
(9) 50 A 507; 108 Ind. Cas 229; A I R 1928 All, 194; 
26 A LJ 253; L R9 A47 Rev; 12RD 104 
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notzaffected. ihe plaintiff's right in the 
plaint, and that the defendant has only 
land of plot B described in Sch. II, of the 
plaint and: that the defendant has only 
purchased the royalty and commission which 
had already become due on July 25, 1925. 
n the circumstances of the case I would 
direct that the parties bear their own costs 
throughout, 

Rowland, J.—I agree. 

D. Decree modified. 
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_ LAHORE HIGH COURT 
Second Civil Appeal No. 1723 of 1929 
February 28, 1935 
ADDISON AND Din Mosammap, JJ. 
GANGA RAM AND OTHERS—PLAINTIPFS— 
; APPELLANTS 
VETSUS 
NARANJAN DAS AND OTHERS—-DFFENDANTS 
— RESPONDENTS. 

Custom (Punjab)—Succession—~Aroras of Dera 
Ghazi Khan Tahsil and Town—Daughters and their 
sons are excluded by collaterals—Entry in record of 
custom ordinarily refers only to ancestral property 
Onus of proof that party is governed by custom. 

Amongst Aroras in Dera Ghazi Khan Tahsil and 
Town daughters and their sons are excluded from 
puccesgion by the collaterals of their father. 

Unless there are clear indications to the contrary 
an entry in a record of custom refers only to suc- 
cession to ancestral property. Sham Das v. Moolo 
Bazi (8), relied on. 

he burden is always upon the person who states 
that he follows custom to prove that he does so and 
‘also. to prove what the custom is, 


S.C. A. from the decree of the District 
A udge, Dera -Ghazi Khan, dated March 4, 
Messra. Badri Das and Hargopal, for the 
Appellants. 

Messrs. Mehr Chand Mahajan and N. L. 
Sadama, for the Respondents. 

Addison, J.—Bhola Ram, an Arora of 
Dera Ghazi Khan town, died in 1877 and 
was succeeded by his widow Musammat 
Lachmi Bai who died in February, 1920. 
She was succeeded by defendant No. 1. 
Jhangi Ram, grandson of Wadhawa Ram, 
brother of Bhola Ram. He. thus was a 
collateral of the deceased Bhola Ram. The 
plaintiffs who are the sons of the daughters 
of Bhola Ram, instituted this suit against 
Jhangi Ram for possession of the property, 
basing their claim on a will, dated May 1, 
1877, alleged to have been executed by 
Bhola Ram in favour of his widow, and 
also on Hindu Law according to which the 
daughters of Bhola Ram became owners 
of their father's property after the death 
of their mother. The will was held not to 
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be established. It was found that Bhola 
Ram and Wadhawa Ram were separate and 
also that the collateral Jhangi Ram exclud- 
ed daughters and their sons according to 
custom amongst the Aroras of Dera Ghazi 
Khan. Against this decision this second 
appeal has been preferred. 

Hindus compose about an eighth of the 
total population of this District and 
practically all the Windus are Aroras. They 
haveall along acted as Dharwais (weigh-men) 
and money-lenders to the Muhammadan 
population, andin course of many years, 
have acquired considerable areas of agricul- 
tural land from this work which may be 
said to be subsidiary to agriculture. At 
the same time, they are cut off from the 
rest of the Hindu population and Mr. 
Diack in the preface to his Customary Law 
of the District, published in 1898, said 
that the custcms of the Hindus of the Dis- 
trict were more akin to the customs of the 
Punjab than to orthodox Hindu Law but 
were opposed to some usages such as the 
re-malriage of widows which were not un- 
common in the Punjab. A large area of 
land in four villages is in dispute in the 
present case. 

At the settlement of 1873-74 a riwaj-i-am 
was compiled for the various tribes in the 
various tahsils. Exhibit D-2 sets out the 
reply of the Hindu tribes to the question 
whether a daughter succeeded to her father 
or his near collaterals did, where there 
was no maleissue. Thereply was that a 
daughter did not succeed when there was 
no male issue but the collaterale succeed- 
ed. It was lawful for the father to give 
away some immovable property but he 
could not give away the whole of it An 
instance was given where a collateral suc- 
ceeded as against the daughter’s sons in 
the case of a resident of Dera Ghazi Khan 
town, to which the parties belong though 
the land owned by the deceased is in four 
villages where he and his ancestors must 
have carried on the work of Dharwaris. 
Another instance is given under the reply 
of the Hindus with respect to a daughter 
succeeding but it is stated that she did 
so because there were no near collaterals. 
Exhibit D-3 shows that this statement of 
custom of the Hindus was signed by at 
least 25 Aroras. 

Shortly after this riwaj-i-am was pre- 
pared, a case came into the Courts which 
was decided on May 20, 1878 (see Ex. D-5). 
One of the issues was whether the daugh- 
ters could succeed and the decision was 
that the daughters had no concern with 
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their father’s property. The next settle- 
ment occurred about 1895 and Ex. D13 
gives the reply of the Hindu tribes to 
the same question. The reply was that 
daughters could not get a share of their 
father’s property under any circumstances. 
D-i4 is a list of the Hindus who signed 
this statement of custom in 1894-95 and 
they include 34 or 35 Aroras, many of them 
being residents of Dera Ghazi Khan town. 
Exhibit D-24 is the statement of the custom 
of Hindus with respect to this question at 
the settlement of 1920, where the same 
reply is repeated, namely that daughters 
cannot get a share of their father’s pro- 
perty in any circumstances. Exhibit D-25 
gives a very long list of Hindus who signed 
this statement of custom, most of them be- 
ing Aroras. Since 1874, therefore, these 
Aroras have been recording their statements 
tothe effect that daughters are exc’ uded 
by collaterals form succeeding to their 
father’s estate. This can be well under- 
stood in a tract like Dera Ghazi Khan, 
Multan and Muzaffargarh, where it would 
be almost impossible for Hindu females to 
manage property, on account of the condi- 
tion in those districts. 

Customary Law of the Dera Ghazi Khan 
District was prepared in English by Mr. 
Diack, Settlement Officer, in 1898, and the 
answers which are relevant to the present 
inquiry are those to questions Nos. 
and 43, namely, that the Hindus of the 
Dera tahsil say that the daughters cannot 
succeed under any circumstances but they 
qualify this by adding that in rare instances 
where there are no collaterals, the rule 
would be that daughter’s sons would suc- 
ceed per stirpes. The same reply is given 
in Mr. Wilson’s Customary Law prepared 
in 1920. Three instances are given by him 
of collaterals excluding daughters while 
other three instances are given where daugh- 
ters succeeded, but as regards the three 
last-mentioned instances it is not said whe- 
ther collaterals were in existence. Ex. D-16 
and D-11 are judicial instances in the town 
of Dera Ghazi Khan where collateral exclud: 
ed daughters, while D-26,D-28 and D-54 
are instances of mutations regarding suc- 
cession in favour of collaterals to the 
exclusion of daughters. D-52 and D-49-A are 
similar instances in the case of residents 
of Dera Ghazi Khan town, and many wit- 
nesses have also given other instances 
where collaterals excluded daughters; 
though such oral testimony is not 
of the same effect as documentary. On the 
other hand, most of the plaintiffs’ witnesses 
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cited instances where daughters succeed- 
ed either by reason of a gift or a will. 
There are, however, a few instances where 
the Courts held that Hindu Law was fol- 
lowed by tke Aroras of this District, 
though there are decisions the other way. 
The principle reason given in the judg- 
ments which favoured the application of 
the Hindu Law, was that these Aroras lived 
for the most part in towns (though none 
of the townsin this District are very big), 
and their primary occupation was not 
agriculture,and, therefore, the burden was 
heavily upon them to establish that they 
followed custom. It is true that the bur- 
den is always upon the person who states 
that he follows custom to prove that he 
does soand also to prove what the custom is. 
In the present case there are three riw)-1-ams 
attested by numerous Hindus including a 
large number of Aroras to the effect that 
since 1874 the Hindus in this District have 
been following custom and excluding daugh- 
ters from succeeding in the presence of 
collaterals. There are numerous instances 
of this custom having been followed and 
the reason for its establishment is obvious. 
As early as 1890 a Division Bench of the 
Punjab Chief Court held in Pitambar v. 
Ganesha Ham (1) that in a suit between 
town Aroras of Dera Ismail Khan and 
Bhakkar nephews succeeded equally with 
brothers by custom and by custom nephews 
succeeded in preference to daughters to 
the ancestral and acquired immovable pro- 


perty of a sonless owner. The enquiry in 


the present case as regards the custom in 
Dera Ghazi Khan corroborates this valu- 
able judicial instance in a neighbouring 
District where conditions are similar. Jt 
was held by a Division Bench in Budhu 
Fam v. Muhammad Din (2) that it had been 
proved that the Aroras of a particular vil- 
lage in District Dera Ghazi Khan, had so 
far departed from the tenets of Hindu 
Law as to adopt the customary rule that 
a father in this lifetime, was the owner 
of the property with such limits to his 
rights of ownership as custom prescribed. 
Sham Das v. Moolo Bai (3) deals with a 
case of Aroras in the neighbouring Dirtict 
of Muzaffargarh. It was held that by 
custom amongst those Aroras daughters of 
a sonless proprietor were excluded by col- 
laterals from succeeding to ancestral pro- 


perty, that being the custom recorded in 
(1) 148 P R 1890, . 
(2) A I R1916 Lah 210; 32 Ind. Cas. 315: 86 PR 
ae 196 P LR 1915; 165 P VE 191ə. EN 
ah. 210; 95 Ind, Cag. pf dds 
124; 27P UR 154, oe 


NE E 


758 
the riwaj-i-am of that district as well. It 
was ‘said that this custom was dictated by 
local circumstances, the District being a 
rough, wild tract in which it was difficult 
for females to retain and manage immov- 
able property, and one in which the com- 
pact-village community, associated with the 
ventral parts of the Punjab, was practical- 
ly non-existent. These remarks apply also 
to Dera Ghazi Khan. There can be no 
‘question, therefore, that amongst Aroras in 
Dera’ Ghazi Khan tahsil and town it has 
been established in the present case that 
daughters and their sons are excluded from 
Succession by the collaterals of their father. 
| The District Judge has found that a 
small area of 2.kanals 6 marlas is not the 
‘ancestral property of the deceased, but he 
‘dismissed the appeal in foto as that area 
‘was negligible. Following Sham Das v. 
Moolo Bai (3) we must hold that it is a 
well-recognised rule that unless there are 
clear indications to the contrary an entry 
Mm a record of custom refers only to succes- 
‘sion to ancestral property. The learned 
‘Counsel for the appellants however stated 
‘that he did not press for a decree for this 
small area provided he was excused from 
‘paying the costs of this litigation. Acting 
‘on ‘his suggestion we dismiss the appeal 
but direct that the parties bear their own 
‘costs throughout. 
UN, 


+ 


Appeal dismissed. 
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.. . CALCUTTA. HIGH COURT 
_ „Letters Patent Appeal No. 36 of 1935 
oe oe March 19, 1936 
a _ Guta ANDi BARTLEY, JJ. 
~. ABDUL. SATTAR CHOUDHURY 
AND OTHERS—PLAINTIFFS—APPELLANTS 


I. versus . : 
ABDUL RUSAN AND OTHERS—- 


= RESPONDENTS 

Civil Procedure Code . (Act V of 1908), s. 47— 
Judge passing order recording ` satisfaction —Ques- 
tion of rectificaiton of petition of adjustment, if 
‘gan be decided by successor—Suit for rectification—~ 
.8, 47, if bar—Limitation Act (IX.of 1903) s. l4a— 

i Held On facts that plaintiffs were entitled to benefit 
of s. 14. 

As the ‘question of rectification of the petition of 
adjustment cannot be decided by the succassor-in- 
office of the Judge before-whom it is filed, under 
8. 47, Civil Procedure Code, in view of the order 
passed by the Judge recording satisfaction, a suit for 
the rectification of the petition is maintainable and 
5. 47, Oivil Procedure Code, is no bar, ` 

The plaintiffs applied for execution of their dec- 
tee on August 21; 1926, upon which there was ob- 
jection preferred by the Judgment-debtor under s. 47, 
Civil Procedure Code, and the execation proceeding 
started by the plaintiffs was held to'be not maintain- 
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able, in view of the order passed by the Court on 
August 27, 1925, recording full satisfaction. The 
order passed by the Court of execution on January 
8, 1927, against the plaintiff, was appealed against; 
and there was a further appeal by the plaintifis 
against the decision of the Appellate Court tothe High 
Court. The orderin the execution proceedings hold- 
ing against the plaintiffs that they were not main- 
tainable was affirmed by the High Court on March 18, 
1929. The suit for the rectification cfthe petition 
of. adjustment was instituted by the plaintiffs on 
March 26, 1931, and the bar of limitation was sought 
to be avoided by asserting that the plaintiffs were 
prosecuting some other proceedings as contemplated 
by s. 14, Limitation Act : i 

Held, that the application for execution made by 
the plaintiffs on August 21, 1926, must be taken to 
be a proceeding which the plaintiffs hai been pro- 
secubing till March 18, 1929, and it would be going 
against the scopeand operation of s. l4, Limitation 
Act, ifit were held that it was the judgment-deb- 
tor's objection that was the proceeding before the 
Court of execution, and not the proceeding in execu- 
tion started by the plaintiffs to which objection was 
raised by the judzment-debtors and that the plaint- 
iffs were entitled to invoke the aid of the provisions 
contained in s8, l4, Limitation Ast, for saving the .bar 
of limitation, 


L. P. A. against the judgment of Mr. 
Justice Mitter, dated April 30, 1935. 

Mr. Birendra K. De, ior the Appellants. 
- Mr. Benoyendra Nath Palit, for the 
Respondents. 


Judgment.—This is an appeal under s. 15 
of the Letters Patent from a decision of 
our learned brother R. C. Mitter, J. dis- 
missing an appeal to this Court preferred 
by the plaintifs ina suit ia which the 
main relief claimed was for rectification of 
a petition of adjustment of a decree filed 
in Court on August 22, 1925, in a proceed- 
ing in execution. The Court of first 
instance, as also the Court of Appeal below, 
on the evidence inthe case, came to the 
finding, in favour of the plaintiffs, that a 
mistake had crept into the petition of ad- 
justment. Thelearned Judge in this Court 
in second appeal held -that the suit was 
maintainable, overruling the decision of 
the Court of Appeal below, which held 
otherwise. There can be no question that 
the decision of Mitter, J., holding that 
the plaintiffs’ suit was maintainable, and 
that s. 47, Civil Procedure Code, was no 
bar to the same, is unassailable, as the 
question of rectification of the petition of 
adjustment could not be decided by the 
successor-in-office of the Judge before whom 
it. was filed, under s. 47, Civil Procedure 
Code, ia viewof the order passed by 
the Judge recording satisfaction. 

The substantial question for considera- 
tion in the upp2al before us, is whether 
the learned Judge, Mitter, J.. is right in 
his decision that the plaintiffs’ suit was 


1935 


barred by imitation. The suit to which 
the provisions contained in Art. 96, Sch. I, 
Limitation Act, was. applicable, was filed 
out of time, and was prima facie by 
limitation, unless s. 14, Limitation Act, 
could be invoked in aid of the plaintiffs. 
The plaintiffs, it would appear, were the 
parties who had applied for execution 
of their decree on August 21, 1936, upon 
which there was objection preferred by 
the judgment-debtor under s. 47, Civil 
Procedure Code,and the execution pro- 
ceedings started by the plaintiffs was held 
to be not maintainable, in view of the 
order passed by the Court on August 27, 
1925, recording ful satisfaction. The 
order passed by the Court of execution 
on January 8, 1927, against the plaintiff, 
was appealed against; and there was 
a further] appeal by the plaintiffs against 
the decision of the Appellate Court to 
this Court. The order in the execution 
proceedings holding against the plaintiffs 
that they were not maintainable was affirm- 
ed by this Court on March 18, 1929. The 
suit giving rise to this appeal was in- 
stituted by the plaintiffs on March 26, 
1931, ‘and the bar of limitation was 
sought tobe avoided by asserting that 
the plaintiffs were prosecuting some other 
proceedings as contemplated by s. 14, Limi- 
tation Act. 

In our judgment the application for 
execulion made by the plaintiffs on August 
21,1926, giving rise to Title Execution 
Case No. 331 of 1926, must be taken to 
be: a proceeding which the plaintiffs had 
been prosecuting till March 18, 1929, and. it 
would be going against the scope and 
operation of s. 14, Limitation Act, if it 
were held that it was the judgment-debtor’s 
objection that was the proceeding before 
the Court .of execution and not the 
proceeding in execution started by the 
plaintiffs to which objection was raised by the 
judgment-debtors. The proceeding before 
the Court of execution was the one started 
on the application of the plaintiffs as decree- 
holders, to which objection was raised by 
the. judgment-debtors under s. 47, Civil 
Procedure Code; the order on that pro- 
ceeding was against the plaintiffs’ objection 
raised by the judgment-debtors having 
been. allowed to prevail. The proceeding 
was carried on in Courts of Appeal, and 
the ultimate order passed in the proceed- 
ing in execution, started at the instance 
of ithe plaintiff was against. the -plain- 
tiffs. In the above view of 
before us,,we “have no hesitation in hold- 
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were entitled to 
invoke the aid of the provisions contain- 
ed ins. 14, Limitation Act, for saving 
the bar of limitation. It may be mentioned 
that we are unable to hold, as it appears 
to have been held by Mitter, J., in the case 
before us, thatthe fact that there was an. 
objection under s. 47, Oivil Procedure 
Code, by judgment-debtors, operated as a 
complete bar to the plaintiff's invoking the 
aid of s. 14, Limitation Act. 

It was the application for execution 
made by the plaintiffs which give rise to 
the objection by the judgment-debtors, 
who were parties resisting the decree- 
holder's application to execute their decree 
and it appears tous to be unreasonable, 
and not at all in consonance with justice, to 
place the plaintifis seeking to execute their 
decree in the position of defendants or 
opposite parties resisting the objection 
raised to execution in contradistinction with 
plaintiffs and applicants as mentioned in 
s. 14, Limitation Act, and thus denying them 
the benefit of the operation of the law, 
so far as exclusion of time during which 
another proceeding was being prosecuted 
by them with due diligence. The plain- 
tif’s suit was maintainable; it was not 
barred by limitation, and on the finding 
arrived at by the Court of Appeal below, 
that a mistake had crept into the petition 
of adjustment filed in the Court of execu- 
tion on Angust 22, 1925, the plaintiffs in the 
suit, the appellants before us, were entitled 
tothe relief claimed by them so far as 
the rectification of the petition filed 
on August 2?, 1925, was concerned. 
The decree passed in favour of the plain- 
tiffs by the Court of first instance, so far 
asthe claim for rectification as mentioned 
above, is restored. 

The plaintiffs’ claim for declaration of 
their tithe and for possession, as made in 


. the suit in which the appeal has arisen, 


is dismissed on the findings arrived at by 
the Court of Appeal below. In the result 
the appeal is allowed in the manner men- 
tioned above, the decree of the trial Court 
being restored in part. The plaintiffs- 
appellants are entitled to get their costs 
in the litigation throughout from the de- 
fendants-respondents. 
D. Appeal partly allowed. 
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RANGOON HIGH COURT 
Criminal Appeal No. 427 of 1936 
May 13, 1936 

Ropgrts, ©. J. AND BAGULEY, J. 
TERUGU— APPELLANT 
VETSUS 
EMPEROR—Oppositg Party 

Penal Code (Act XLV of 1860), s. 302—Finding of 
small spots of human blood on garments of inhabi- 
tants of the Delia—Probative value of— Criminal 
trial—Hvidence. 

Finding of small spots of human blood on the 
clothes of the inhabitants of the Delta is of very 
slight probative value as they can always be ac- 
counted for otherwise. Ifa mosquito bites a man 
through his clothes and it is squashed, as often 
happens, the victim's clothez may have a patch of 
blood of any siz2 upto three quarters of an inch in 
diameter and it may be imagined that that blood is 
the blood of the victim which has been sucked into 
the mosquito’s stomach or what corresponds to it, 
aud if that blood is transferred toa garment, from 
the Imperial Serologist’s point of view it is still 
human blood. Its short stay in the mosquito would 
not greatly change its normal characteristics, 


Or. A. from an order of the Sessions 

Judge, Hanthawaddy, dated April 1, 1936. 
Mr. M. Maung Maung, for the Appellant. 
Mr. E. W. Lambert, for the Crown. 


aguley, J—The appellant Terugu has 
been convicted under s. 302, Indian Penal 
Code, of the murder of one Karapan. He 
appeals against the conviction and the sen- 
tence of death passed by the Sessions Judge 
of Hanthawaddy.- The case is somewhat 
unusual and there is really only one wit- 
ness of value called on behalf of the Crown. 
Thisman is Gopal Naidu and the story 
which he gives is shortly as follows: He had 
a wife, Mangammal, and four children, 
the youngest being ayearand four months 
old. Some year or more ago his wife ran 
away with Guruswami who had worked with 
him aslabourer before. Gopal Naidu search- 
ed for the couple’ and came across Terugu 
after a good deal of search. To cut a long 
story short, ‘Terugu offered to tell him 
where his wife was. for Rs. 8. Without 
bargaining Gopal Naidu paid him Rs. 8 
and got his wife back. That closes that 
incident. Next during last rains one night 
Gopal Naidu went tothe house of a Burman 
for whom he had been working. When 
he came back he only found the three 
elder children. The wife and the younger 
child were missing. Gopal Naidu went 
and reported to the headman and searched 
the neighbourhood. In the course of his 
search he reached Debauk and was told 
that his wife was jin the neighbourhood. 
He spent soms days there looking for her 
without success. A little later an acquain- 
tance of his, Karapan, came to him and told 
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him that Terugu wanted Rs. 10 to return 
his wife. Gopal Naidu had no money, 80 
he sold a bullock for Rs. 13 and after doing 
so went with Karapan to Wunlewa. Near 
there he went to a hut occupied by Lamba’s 
labourers and in it found Terugu ond the 
boy. He asked Terugu where his wife was. 
Terugu said that he had some work to do 
and would talk about it after he had finish- 
edit. Aftera while Teruga came back, 
had a bath and gave Gopal Naidu dinner. 
That wes about3 p. mM. After dinner Gopal 
Naidu raised the question of the wife again 
and Terugu said that his wife wasin Mutu's 
hut. 

As they started to go there Karapan re- 
minded Gopal Naidu that Terugu would not 
show ihe place unless he got the Rs. 10; 
soon the way when they stopped at a 
Chinaman’s shop to buy betel leaves Terugu 
asked him for Rs. 10 and he handed over a 
five rupee note and five rupees in the 
presence of Karapan and another Indian, 
‘hey went on to Mutu's hut but only found 
two women there: Terugu said that the 
wife must be in the plantain garden. He 
told Karapan and Gopal Naidu to wait in 
the hut and he went on. Some time later 
he returned and said that the wife and 
Guruswami were in the plantain garden 
and he asked Gopel Naidu and Karapan 
to come along there. By this time if was 
dark, but they went off towards the plan- 
tain garden. Gopal Naidu says that Kara- 
pan ledthe way. Terugu followed and he 
came last. When they reached the edge of 
the plantain garden they found Guruswami 
and he joined them walking between Gopal 
Naidu and Terugu. After they had gone 
some distance Guruswami took his knife 
from the back of his longyi and handed ib 
to Terugu saying “Cut him. The other man 
cannot run as he has hydrocele.” Terugu 
then struck Karapan who fell. As he did 
so Gopal Naidu turned and fled shouting. 
When he had gone a little distance he 
saw Guruswami chasing him and another 
man running across the fields apparently 
to head him off. Gopal Naidu says that 
he went to a hut shouting and two Bur- 
mans came out of it. He told them what 
had happened but they could not under- 
stand him, so they shouted to a Tamil who 
was lying nearby and two men came out 
and asked him what was the matter. He 
says he told them that Terugu and Guru- 
Swami had cuta man and runaway. The 
Indians said that that it was too dark to 
run after the assailants, so he asked them 
to show the house of the headman. They 
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pointed to a house where the headman 
was -Jiving but they asked him not to 
shout or he might be cut also. 

Gopi] Naidu went by himself to Debauk 
found an Indian there and asked him where 
the headman’s house was. The Indian took 
him to the headman and he told the head- 
man what had happened. The headman 
asked him to show the scene of the crime 
and with 5 or 6 villagers they went back to 
the place where Karapan had been attack- 
ed and there they found the dead body of 
Karapan inthe fields close to the place 
where he was first cut. The medical evidence 
shows that Karapan had 13 incised wounds 
on him. One of the wounds practically cut 
off his head. There were also three other 
cuts on the head and one cut which cut 
through three of the fingers of the right 
hand. _If Gopal Naidu’s story is accepted 
the guilt of Terugu, is of course, clear and 
so isthe guilt of Guruswami. Both of them 
were sent up for trial. Guruswami was 
acquitted and Terugu only was convicted. 
A remarkable feature of the case, however, 
is that there is up to the point at ‘which 
Karapan was cut no corroboration of any 
kind worthy of thename to support Gopal 
Naidu’s story. The Assistant Coverment 
Advocate when asked what corroboration 
there Was, said that he would only point to 
two pieces ofevidence. The firstis Ex. K 
This is astatement made in the committing 
Court by one Ramaswami who could not 
be found at the time of the trial in the 
Court of Session. What he says is that on a 
certain date, presumably the day of the 
murder, he saw Gopal Naidu and Terugu 
and some other Tamil when he was buying 
goods at the Chinaman's shop at Debauk. 
He says the other Tamil was Karapan, but 
he can only be guessing on this point be- 
cause- he did not know Karapan before 
and did not see Karapan’s dead body. If 
Ramaswami is supposed to be the other 
Indian in whose presence the Rs. 10 was 
paid, then he does not support Gopal 
Naidu with regard to this payment of Rs. 10. 

The other piece of evidence to support 
Gopal Naidu’s story is the fact that two days 
16 would seem, after the murder the Police 
searched the house where Terugu was work- 
ing and seized a dhotiand two longyis. A 
dhoti and a longyi which, according to 
Irulayai, a woman living in this hut, be- 
longed to Terugu, had got a number of 
small spots of human blood on them. 
Pieces of these garments have been cut 
out for examination by the Chemical Ex- 
aminer; so it is dificult to say exactly haw 
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large the spots were on the two garments, 
but it seems clear that there were only a 
number of small spots. There was no large 
patch of blood which would suggest beyond all 
doubt that the wearer of the garments had 
been engaged ina ferocious attack upon a 
human being. It must beremembered that 
the blow which cut Karapan’s head off sever- 
ed allthe big arteries in the neck and at the 
lime of the cut blood must have spurted 
outas froma fountain. The appellant ex- 
plained the spots of blood by saying that 
they were the result of leech bites. The 
learned Assistant Government Advocate 
comments that if a leech gets hold of a 
human being and it is afterwards torn off 
or drops of its own accord it is unlikely, 
not tosay impossible, for its victim merely 
to have a few small spots of blood to show 
as a result. In my opinion, however, leech 
bites may bea conventional term used for 
all kinds of biting animals. It is well-known 
in the Delta that mosquitoes are plentiful 
and voracious. Ifa mosquito bites a man 
through his clothes and itis squashed, as 
often happens, the victim’s clothes may 
have a patch of blood of any size up to 
three quarters of an inch in diameter and 
although there is no evidence on the record, 
I imagine that that blood of the victim 
which has been sucked into the mosquito's 
stomach or what corresponds to it, and if 
that blood is transferred to a garment from 
the Imperial Serologist’s point of view it is 
still human blood. Its short stay in the 
mosquito would not greatly change its 
normal characteristics. Small spots of blood 
onthe clothes of the inhabitants of the 
Delta might always be accounted for in 
that way. 

Further it seemsto me that there is this 
point to be considered. A Madrassi some- 
times wears a dhotit and sometimes a longyi, 
but itis not very likely that he would be 
wearing both atthe same time. Here we 
have two garments which normally would 
be mutually exclusive both stained in the 
same way and itis distinctly unlikely that 
Terugu was wearing both these garments 
at the same time. If he was only wearing 
one, then the fact that the other bears 
similar stains of human blood shows that 
his clothes may have been stained with 
human blood which had nothing to do with 
the murder at all. For these reasons I 
regard the finding of these blood stained 
garments of very slight “probative value. 
Nevertheless the evidence of one witness 
alone, if believed, is sufficient to warrant 
a conviction; so Gopal Naidu’s statement 
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must beexamined with care. As. I have 
-Baid there is nothing to support the story of 
the original running away of the wife and 
her recovery on payment of Rs. 8. There 
is no evidence to show that she ran away a 
second time. With regard to the payment 
-of Rs. 10, I imagine Ramaswami was intend- 
ed to corroborate this, Gopal Naidu said 
‘that Rs. 10 was paid at the Chinaman's shop 
in the presence of Karap3n and another 
Indian. Ramaswami says that he saw Kara- 
“pan, Gopal Naidu and another Indian at 
the CHinaman’s shop, but he says nothing 
about having seen the payment of Rs. 10. 
Next comes the story of the offence which 
sounds peculiar. (His Lordship then examin- 
ed the other evidence and concluded.) I 
“am not satisied beyond all reasonable 
doubt as regards the gui't of Terugu. I 
would, therefore, seb aside the conviction 
and sentence and acquit Terugu so far as 
this case is concerned. 

. Roberts, C.J.—I agree. 

N. Appeal allowed. 


i RANGOON HIGH COURT 
Oivil Miscellaneous Appeal No. 29 of 1936 
July 30, 1936 
ROBERTS, C. J. AND DUNKLEY, J. 
K. A. K. MASTER-—-APPELLANT 
versus 

RAMDHARI AND aNoTHER—R&SPONDENTS 

Workmen's Compensation Act (VIII of 1923). s. 2 (D 
(nj—Employment of casual nature—Employee, if 
workman within s, 2 (1) (n)—Cooly employed for 
manual Labour, if a workman. 

a man is.employed for the purpose of the trade 
or business of the employer, even though the 
employment is of a casual nature, he is a workman 
within the meaning of s, 2 (1) (n), Workmen’s Gom- 
pensation Act. A cooly who isemployed for manual 
labour is also a workman, Abdul Hoosein v. 
Secretary of State (1), followed. 

` C. Mise. A. against an order of the Gom- 
missioner of Workmen's Compensation, 
Rangoon, dated January 7, 1936. 

Mr. K. C. Sanyal, for the Appellant. 

Roberts, C. J.— This is an appeal against 
an order of the Commissioner for Workmen’s 
Compensation, Rangoon, under s. 30, Work- 
men’s Compensation Act brought in respect 
of the death of one Busan, who was a cooly 
employed in carrying out certain alterations 
in. a house, No. 31-35, 25th Street, Rangoon, 
in the following circumstances :— 

‘The appellant had a contract for carrying 
out alterations to the house in question 
and he contracted with one Ebrahim who 
was to provide all the labour necessary on 
“ payment to him ofa lump sum. Amongst 
other workers the deceased Busan was engag= 
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ed ata wage which has been assessed for 
the purposes of calculation at 10 annasa 
day. There was a scaffolding outside the 
house and Busan was engaged in and about 
the alteration. There is some conflict of 
evidence with regard tothe exact nature 
of his employment, but there seems to me 
to be no doubt that he was on the a 
is 
suggested by the appellant that he ought 
not to have been there and that he had 
gone there after working hours to get a 
pugree which he had left behind. Pre- 
sumably this means that during working 
hours he had been atthe place where the 
pugree was left. The Commissioner found 
that Busan could not have been expected 
to use the staircase inside the house at 
all. One ofthe coolies working with him 
says that he was making a hole in the 
wall and his leg got entangled with an 
electric wire and he was killed by 
the shock. There can be no doubt that 
there was ample evidence upon which the 
Commissioner could answer the first ques- 
tion propounded tohim inthe affirmative, 
namely, whether the accident arose out 
cf and in the course of the deceased work- 
man's employment. A second point was 
taken by the appellant that a cooly is not 
a workman within the meaning of the 
Act. He referred us to s. 2 (1) (n) of the 
Act. The material words areas follows:— 

“ Workman’ means any person who is employed on 
monthly wages not exceeding three hundred rupees 
in any such capacity as specified in Sch. IT.” 

There was an ingenious argument based 
upon the fact that the section originally 
eee Workman’ means any person who is employed 
either by way of manual labour or on monthly 
wages not exceeding three hundred rupees, 

The words “either by way of manual 
labour or” have been taken, out, and 
Mr. Sanyal contended that because the 
cooly was employed on manual labour he 
was not a workman: but we cannot assent 
to this reading of the section. A reference 
to the case in Abdul Hoosein v. Secretary 
of State (1), makes the point clear and is 
authority for the proposition that if a man 
is employed for the purpose of the trade 
or business of the employer, even though 
the employment is of a casual nature, he 
isa workman within the meaning of s. 2 
(1), (n), Workmen's Compensation Act. 
The words relating to manual labour were 
removed subsequent to this decision, but 
the meaning of the section is quite plain 


(1) 11 R 433; A IR 1933 Rang, 244; 1933 Cr, Cas, 
910; 146 Ind’ Oas, 729; 6 R Rang. 122, 
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sa Geh the words, and it merely tends to 
confuse the issue to go into an examina- 
iion of why the words were there and why 
they were taken out. ` 

The question of the computation of com- 
pensation by the Commissioner has been 
raised, but. we are satisfied that upon any 
reading of the Act, the Commissioner has 
given in this case the minimum which 
could be given to the dependanis of a 
deceased 
compensation. A further point has been 
raised in connection with an alleged right 
of indemnity subsisting against the ‘sub- 
contractor. If this right were claimed, the 
proper formalities ‘indicated in r. 36, 
Workmen's Compensation Rules should 
have been complied with. At all events it 
is not for us, atthis stage, inthe absence. of 
the matter coming before us as part of 
the proceedings that we have to review, to 
decide anything about the alleged right of 
indemnity. The appeal is, therefore, 
dismissed and the order of the Commis- 
sioner confirmed. 

. Dunkley, J—I agree. 

N. Appeal dismissed. 
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PATNA HIGH COURT 
“ Criminal Revision No, 403 of 1936 
August 25, 1936 
ROWLAND, J. 
SANMON TIWARI—ACCUSED—PETITIONER 
versus 
EMPEROR—Opposits PARTY. 


Criminal Procedure Code (Act V of 1898), ss. 162, 


537—Police diary containing statements by witness 
to Police Officer during investigation — Whether can 
be used to corroborate such wines seu neriO7 Court, 
interference by. 

The Magistrate is not entitled to use the Police 
notes of what the witness said to the Sub-Inspector 
during investigationto corroborate the evidence 
given by the witness in Court. Onthe other hand, 


such, improper admission ‘of evidence will not inall . 


cases compel interference by the superior Court 
unless the'error has led-to substantial injustice or 
has prejudiced the accused. Sakal Ahir v. Palak- 
dhari Ahir (1), referred to. Dal Singh v. Emperor 
(2), relied on. 

Cr. R. from an order of the Sub-Divisional 
Officer, Patna, dated June 24 1936. 

Mr. D. L. Nandkevlyar, for the 
tioner. 

Mr. K. K. Banerji, for the Assistant 
Government Advocate, for the Crown. 

Order.—It is stated in para. 1 of the 
Petition that the petitioner has been con- 
victed under s. 323, Indian Penal Code, 
and sentenced to rigorous imprisonment 
for three months. But a reference to the 


Péti- 
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‘workman. who was entitled to. 
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record shows that the conviction ig under 
s. 223 and the sentence is simple imprison- 
ment. The offence alleged consists of neg- 
ligently permitting the escape of two prison- 
ers whom the petitioneras a public servant 
was legally bound to keep in confinement. 
He was a warder in the Patna City sub- 
jail who came on duty at 64. mM. on Decem- 
ber 15, 1935. The number of prisoners in 
the sub-jail according tothe books was 19. 
At. about 6-22 a.M., the petitioner raised an 
alarm that two prisoners had escaped. It 
is the prosecution case that these two 
prisoners were permitted by the petitioner to 
go.to the latrine, and from there by scaling 
the wall they got away. His defence was 
a denial and the suggestion thatthe pri- 
soners had in fact escaped before 6 4. M. and 
before he took over charge. Against this 
is the fact that his signature appears on 
the. charge sheet acknowledging receipt of 
the custody of the 19 prisoners according 
to the books. Seven witnesses were examin- 
ed for the prosecution and none for the 
defence. The majority of the witnesses are 
Government Officers, but one was an under- 
trial prisoner, a gentleman of some educa- 
tion, who supports the. prosecution case 
and was regarded by the Magistrate as 
an independent and reliable witness. Com- 
ment was made on tehalf of the petitioner 
that this witness had not been examined 
by the Deputy Superintendent who came 
to the scene within a few minutes and 
questioned the jail staff. With reference to 
this the learned Appellate Court has said 


in the judgment: 

“I find from the Police diaries in the case that 
what this witness stated in Court was stated by 
him to the Sub-Inspector (P. W. No. 6) at the time 
of his investigation. at 7-20 a.m, on the morning of 
the occurrence.’ T 

The Magistrate wes not entitled to use 
the Police notes of what the witness said 
to.the Sub-Inspector in this manner to cor- 
roborate the evidence given by the witness’ 
in Court. Section 162, Criminal Procedure 
Code, is perfectly clear. Subject to excep- 


tions which do not apply here, it is said : 
“Any such statement or any record thereof, whe- 
ther in a Police diary or otherwise, shall not be 


used for any purpose.’ 

The utmost that the Magistrate was 
entitled to say was that the witness had 
been examined by tke Sub-Inspector at 
7-20 that morning, that the accused had 
or could have had a copy of the statement 
and that no contradictign between that 
statement and his evidence in Court bad 
been brought on the record. I may invite 
the Magistrate's attention to Sakal Ahir 
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v. Palakdhari Ahir (1). On the other hand, 
such improper admission of evidence will 
not, in all cases, compel interference by a 
superior Court. The question will be whe- 
ther ihe error has led to substantial injustice 
or has materially prejudiced the accused : 
Dal Singh v. Emperor (2). In the present 
case I do notreaily feel that any doubt 
could arise on the materials on record that 
the two prisoners were in the Jail when 
the accused took charge and escaped short- 
ly after, Mr. Nandkeolyar appearing for 
the petitioner pressed me to hold that there 
might have been a miscarriage of justice 
having regard to a statement appearing in 
the evidence of the Sub-Inspector that he 
was told the prisoners had been seen at 
a certain eating-house some distance from 
the sub-jail before 6 a.m. But that slate- 
ment of the Sub-Inspector is no evidence. 
To begin with itis hearsay. It refers to 
statements of persons who were not called 
as witnesses, and it is inadmissible under 
s. 162 of the Code. Ifit had been a fact 
ihat the prisoners had been seen at that 
place and that there was no error in the 
time the accused could have obtained from 
the Sub-Inspectcr the names of those per- 
sons and moved the Court for an adjourn- 
ment to enablé him to obtain their evidence: 
but this was not done. l 

I fnd no reason to interfere with ihe 
conviction. Finally Mr. Nandkeolyar has 
asked me torevise the sentence pleading 
that the Head Warder who ought to have 
held latrine parade of all the prisoners 
before leaving them in charge of petitioner 
ig at least as much to blame as the peti- 
ijoner, whereas the latter has been made 
the scapegoat and criminally prosecuted, 
while the former has been merely proceed- 
ed against departmentally. I do not think 
it is for me to say what ought to be done 
to the Head Warder; but! do not think 
the punishment imposed cn the petitioner is 
unduly severe. The Rule is discharged. 


D Rule discharged. 


D1 PLT 837; 181 Ind Cas. 535; A IR 1931 
Pat 96; (1931) Cr. Cas, 192; 32 Cr. L J 735; Ind. Rul. 
Pat. 215. 
TG 876; 39 Ind. Cas. 311; A I R1917 P C 25; 18 
Cr. Ld 471,441 A 187,18 NL R100; 15 A L J 475; 


IPL W 661; 19 Bom. LIR 510; 210 W N 818; 26 O 
L J 13:6 L W 71; 22M LT 31; (1917) M W N £29; 86 
L J P140; 11 Bur. L T 54 (P O). 
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RANGOON HIGH COURT. 
Oriminal Appeal No. 588 of 1936. 
June 9, 1936. 
Roserts, C. J. AND Sparco, J. 
NGA OHN PE—APPELLANT 
TETSUS 
EMPEROR—OprosiTe PARTY. 

Penal Code (Act XLV of 1860), ss. 300, 302—Blow 
with da on forehead—Intention—Offence—Sentence 
-Voluntary drunkenness—W heiher reason for not 
passing death sentence. 

It is idle to say that a blow with a da onthe 
forehead could have been delivered without the ac- 
cused’s knowing that it was sufficient in the ordi- 
nary course of nature to cause death. The offence in 
such a case is murder, 

No general rule can be laid down that voluntary 
drunkenness isin all or even in the majority of 
cases, a reason for not passing the death sentence. 

Cr. A. from an order of the Sessions Judge, 
Myingyan, dated May 16, 1936. 

Roberts, C. J.— In this case the appellant 
Ohn Pe waa convicted at the Myingyan 
Sessions on May 16last, of the’ murder of 
cne Thu Daw on January 16, of this year in 
the village of Zegon. It appears that the 
accused and the deceased were both «mploy- 
ed as assistanis at a toddy shop kept by one 
Ko Po Hla at Zegon, and in the afternoon 
of January 16, Maung Ohn Gyaw went to 
the toddy shop and asked the deceased to 
supply him with a bottle of toddy. While 
the deceased was doing so the appellant 
came up and asked the deceased to come 
out fora while. A short while later Ma E, 
the daughter of the toddy shop-keeper, was 
heard to cry out “U Le Gyi (uncle) and Ko 
Ohn Pe are fighting.” The witness got out 
and looked in that direction and saw Ohn 
Pe slashing his da on the deceased Thu 
Daw’'s head. He told the Sessions Court in 
his evidence ihat both the accused and the 
deceased were under the influence of toddy 
that evening. It is admitted on behalf of 
the appellant that a fight took place but the 
exact circumstances in which it was begun 
has not been made plain to this Court. 
Wedonot know quite how the fatal blow 
came to be struck. In Nga Sein Gale v. 
Emperor (1) at 451*, Mr. Jusiice Dunkley 
said: — 

“It seems to us that there must be causes where 
drunkenness, even though voluntary, ought tobe 
considered an extenuating circumstance, Justifying 
the imposition of the lesser penalty for murder under 
the Indian Penal Code; for instance where the pas- 
sions of an intoxicated person have been roused by 
some taunt or affront or other incident of which a 
sober man would not take serious notice. It would, 
in our opinion, be fettering the discretion of the 
Courts in an unjustifiable way to lay down that in no 

(1) 32 R 445; A IR 1934 Rang. 361; (1934) Or, 
Cas. 1326; 152 Ind. Cas. 1054; 36 Cr. L J 228:;7 R' 


“Rang. 138. 
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tase of a conviction for murder can voluntary 
drunkenness amount toan extenuating circumstance 
justifiying the Court in refraining from passing the 
capital sentence, and eachsuch case must be treated 
on its merits according to the proved facts”. 

We have, of course, first been obliged 
to consider whether this is a case of murder 
or culpable homicide merely. The doctor 
who gave evidence proved that the injury 
which was inflicted was the result of a blow 
struck with more than ordinary force. The 
instrument used was a da and the blow 
was dealt across the centre of the forehead 
above and in line with the nose. The doctor 
in-his evidence said that the injury was 
not necessarily fatal but was sufficient in 
{he ordinary course of nature to cause death. 
In our opinion it is idle to say that a blow 
with such an instrument dealt in such a 
place could have been delivered without 
the accused's knowing thatit was sufficient 
in the ordinary course of nature to cause 
death. The accused in his defence suggest- 
ed that he threw the da at the deceased, 
but ihis is not borne out by an examination 
of the facis and there is no evidence that 
when the accused was running away and the 
deceased, picked up the da was found 
on tke ground as would probably have been 
the case if it had been thrown by the accus- 
ed. We have come tothe conclusion in all 
the circumstances that the offence must be 
considered to be one of murder. 

We are not, however, clear as tothe degree 
of intoxication under which the accused 
was labouring, nor do we know what pro- 
vocation may have been given to him when 
intoxicated such as might not have affected 
the mind of a more sober man. The young 
woman who called out that these two men 
were fighting attracted the attention of the 
witness whosaw the fatal blow. In our 
opinion she ought to have been called as a 
Witness on one side or the other, and in the 
absence of her testimony we are left in 
the dark as to what first occurred between 
these two men. The judgment in this case, 
as in all other cases of a -similar character, 
rests solely upon facts, and nothing is far- 
ther from our intention than to lay down 
any general rule that voluntary drunken- 
ness is in all or even in the majority of 
cases, areason for not passing the death 
sentence. It is enough to say that in these 
Special circumstances in our opinion, al- 
though the conviction must be confirmed 
we think thatthe sentence may properly 
bereduced to one of transportation for life. 

Spargo J.—I agree. 

N, Sentence reduced. 
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PATNA HIGH COURT. 
Appeal from Appellate Decree No. 551 
of 1932 
January 2, 1936 
Wort AND ROWLAND) JJ. 

Raja JYOTI PRASAD SINGH DEO 
BAHADUR—PLAINTIFF—APPELLANT 


versus 

JATAL MUKHOPADHYAYA, Minor, 

AND OTAERS—DEFENDANTS—KESPONDENTS 

Civil Procedure Code (Act V of 1903), s. 100— 
Finding of fact—Question whether entry in Record of 
Rights is rebutted is one of fact. 

The question whether an entry in the Record of 
Rights had been rebutted by the evidence produced 
before the lower Court is entirely one of fact and can- 
not be disturbed in second appeal and what weight 
is to be attached tothe evidence produced to rebut 
it, is not a matter for Court sitting in appeal. 

A. from a decision of the District Judge 
of Manbhum, dated December 12, 1931, 
affirming that of the Subordinate Judge of 
Purulia, dated November 21, 1930. 

Messrs. S. M. Mullick and 8. C. Mazum- 
dar, for the Appellants. 

Messrs. Rai G. S. Prasad and R, S, 
Chatterji, for the Respondents. 

Wort, J.— In the finally published Record 
of Rights the land which was the subject- 
matter of the suit out of which this appeal 
arises, was recorded as Kheraj Brehmotta- 
dar of the defendants. In those circum- 
stances the plaintiff brought this action 
claiming a declaration that the Record of 
Rights was erroneous. 

The learned Judge in the Court below, 
considering the evidence, has come to the 
conclusion that the entry in the Record of 
Rights has not been rebutted. Section 51-A 
of the Chota Nagpur Tenancy Act provides 
that where a tenure-holder or a village 
headman 

“held ata rent or rate of rent which has not been 
changed from the time of the Permanent Settlement, 
the rent or rate of rent shall not be liable to be in- 
creased,” 

Sub-clause (2) provides that where it is 
shown that he has held ata rent or rate of 
rent 

“which has not beenchanged during the twenty 
years immediately before the suit . . . . . . it 
shall be presumed, until the contrary is shown that 
he has held at that rent or rate of rent sincethe time 
of the Pexmanent Settlement.” 


It is upon this section that the defendants 
relied: in other words, there is first of all 
the presumption of the correctness of 
the entry in the Record of Kights, and 
secondly, the presumption arising cut cf 
the entry itself under the provisions of the 
section to which I have referred. Now the 
only question in those circumstances 
that came to be determined is whether the 
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evidence which the plaintiff had adduced 
rebutted the evidence that the defendants 
relied upon. 

There were two matlers in particular 
upon which the plaintiff relied. One was 
the judgment in suit No. 106 of 1871-72 
in the Court of the Deputy Commissioner of 
. Manbhum in which it was decreed that the 
rent was-at the rate of Rs. 25 odd as.claim- 
ed by the defendants. The learned Judge 
in the Court below has pointed out that this 
case went on appeal to the Judicial Com- 
missioner who reversed the decision of the 
trial Court, and on appeal to the High Court 
the decision of the Judicial Commissioner 
was reversed and that of the trial Court 
restcred. Now it is true that this was 
evidence upon which the Judge in the 


Court below could have relied, and, as I: 


understand the argument of Mr. Mullick, 
he puts his case no higher than that, and 
he is forced into that position having 
regard to the judgment of the Deputy Com- 
missioner in that case. The learned Deputy 
Commissioner appears to have gone into 
the question of what was the rent and whe- 
ther it was Hable to enhancement, and 
came to a decision that the rent was liable 
to enhancement. His decision was based 
on scms judgments adduced in evidence in 
that case. He, however, decided the case 
ona preliminary objection. He decided 
that the action was not maintainable by 
reason of the fact that the necessary notices 
required by law had not been served. I 
say Mr. Mullick was reduced to the argu- 
ment that the decision in that case was 
merely evidence before the learned Judge 
in-the Court below for the obvious reason 
that the statement of the Deputy Commis- 
sioner as regards the previous history of 
the case and as regards the effect of the 
judgment was in the circumstances obiter, 
the basis of the decision being that the 
rent must remain at Rs. 25 odd having 
regard to the absence of notices. Mr. 
Mullick, is correct, if I may say so, in argu- 
ing that it was evidence upon which the 
learned Judge in the Court below could rely; 
but what weight should be attached to is not 
a matter for this Court. Tt is a pure ques- 
tion of fact and his decision on that point 
cannot be disturbed. Then there came 
Ex. 5, a -decree in a rent suit in 1858. 
That, according to. the learned Judge in 
the Court below, was a decree on compro- 
mise. But the learned Judge points out 
that there was nothing in. the case to show 
that the defendants ever admitted that the 
rent was Rs. 30 and not.Rs. 25. Whatever 
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we may think of that reason, again it. is a - 
matter entirely within the competence of 
the learned Judge in the Court below. 
That being so, and particularly having 
regard to the fact that the appellant makes 
no complaint of the learned Judge's judg- 
ment in the matter of Ex. 5 in his notice of 
appeal, it is not a question which comes 
within the jurisdiction of this Court in second 
appedl. The question is entirely a question 


of fact that the Record of Rights was rebut- 


ted, the decision of the learned Judge in 
the Court below cannot be disturbed. 

‘The appeal fails and must be dismissed 
with costs. 

Rowland, J.—I agree. 

D. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 234 of 1931 
December 6, 1935 
Wapsworta, J. 
Kongot Puthen Veettil AMMU—APPELLANT 
VETSUS 
Kongot Puthen Veetit! NAGAPPAN NAIR 
KARNAVAN AND ANOTHER—RESPONDENTS 
Malabar Compensation for Tenants’ Improvements 
Act (I of 1900), s. 6 (3)—Decree for eviction embody- 
ing award for compensation for improvements--- 
Date on which amounts are valued not. mentioned—~ 
Inference—Provision for re-valuation in Act—Whe- 
ther gives rece ua T right to go behind decree, 
When a Oourt’s decree for eviction’ embodies an 
award for compensation for improvements. and says 


‘nothing about the date on which those amounts are 


valued, the natural inference isthat the award con- 
cludes any claim between the parties on the date of 
the decree. The mere fact that s. 6 (3) of the Mala- 
bar Compensation for Tenants’ Improvements Act, 
provides for re-valuation does not give to the judg- 
ment-debtor a right to go behind the decree and by 
looking intothe evidence to find out when the crop 
was last valued and re-open the whole matter by 
having a further valuation made immediately after 
the decree has been passed. It is of course open to 
a Court in passing its decree to say thatthe value 
of improvements on such and such a date is so much 
and that any increment in value may be worked 
out in execution by a re-valuation. But in the 
absence of any such provision the amount awarded 
for the value of improvements in the decree must be 
taken to be the decision of the Court as to their value 
on that date. i 


A. against appellate order of the District 
Judge, South Malabar, dated March 31, 
1931. 


Mr. K. Kuttikrishna. Menon, for the 
Appellant. 

Mr. DA. Krishna Variar, for. the Res- 
Ppondents. kh ii 


Judgment.—This appeal arises out of 


1936 
order in execution of a decree passed for 
eviction of a tenant in possession in Mala- 
bar, entitled to compensation for improve- 
menis under Madras Act I of 1900. The 
main question in the appeal is one of re- 
valuation with reference tocl. 3, e. 6 of that 
Act. The suit was apparently pending for 
a number of years and the decree, which 
was passed in 1929 in fixing the amount of 
Compensation due to the tenant accepted 
a valuation made by a Commissioner in 
1926. The tenant was evicted almost 
immediately after the decree so that there 
is no question of any acerelion in value 
between the date of the decree and the 
date of the eviction. 

The argument for the appellant is that 
because s. 6 (3) of the Act refers to the date 
up to which compensation for improvements 
has been adjudged in the decree, when 
no such dateis given in the decree, the 
‘executing Court is at liberty to go behind 
the decree and ascertain from the evidence 
the date on which the valuation was actually 
made and allow a re-valuation with refer- 
ence to any increment in value between 
the date of the valuation and the date of 
eviction. It is argued that this is the 
practice which is in vogue in certain Courts 
in Malabar and I am asked to give sans- 
tion to this practice, which, to my mind, 
strikes at the root of the principles upon 
which the decrees of a Court are 
executed. When a Courts decree for 
eviction embodies an award for compensa: 
tion for improvements and says nothing 
about the date on which those amounts are 
valued, the: natural inference is that the 
award concludes any claim between -the 
parties on the date of the decree. The 
mere fact that s. 6 (3) of the Act provides 
for re-valuation does not give to ithe 
judgment-debtor. a right- to go behind 
the decree and by looking into the evidence 
to find out when the crop was last valued 
and re-open the whole matter by having a 
further valuation made immediately after 
the decree has been passed. It is of course 
open to a Court in passing its decree to 
say that the value of improvements on such 
and sucha date is so much and that any 
increment in value may be worked out in 
execution by a re-valuation. But in the 
absence of any such provision the amount 
awarded for the value of improvements in 
the decree must be taken to be the decision 
of the Court as to their value on that date.. 

There are other minor ‘contentions in this 
appeal which have little substance in them. 
It is argued that the tenant is entitled to 
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a refund from the landlord of the cist which 
she paid shor‘ily before her eviction because 
the landlord kas been given a decree for 


mesne profits against his tenant. The only 
basis on which such a refund could be 


claimed would be if mesne profits were 


calculated without reference to the costs of 
calculation or the costs incidental to raising 
ihe crop such asthe payment of revenue. 
There seem to be no materials before the 
Court upon which one can hold that the 
paymenis made for the assessment Were 
not taken taken into consideration in cal- 
culating the amount due for mesne profits, 
and in the absence of such materials there 
are no reasons for criticising the lower 
Appellate Court's order. Arguments have 
also been advanced before me on the ques- 
tion of the conversion rate for paddy and 


‘the valuation of the banana crop. There 
are matters with which in second appeal 


J have no concern. In the result the appeal 


is dismissed with costs. Leave to appeal 
refused. 
AcN. Appeal dismissed. 


a eel 


MADRAS HIGH COURT 
Civil Revision No. 32 of 1934 
February 28, .1936 
BEASLEY, O. J. ; 
S. VAIRAVA NADAR—Peritioner 
VETSUS l 
POTHIKACHALA NADAR—Oppositge 
PARTY 
Contract Act (IX of 1872), s. 23~Money lent to 


partnership whichis illegal for purposes forbidden 


by law—Suit to recover, whether lies, 

A suit to recover money lent to a partnership which ` 
is an illegal one or forbidden by law, with the 
knowledge that it is going tobe used for purposes 
forbidden by law, is not maintainable. Ganpathi 
Brahmayye v: Ramiah (1), referred * to, Rama- 
nayudu v. Seetharamayya (2) and Appudurai 
Mudali v. Murugappa Mudali (3), distinguished. ` 

C. Rev. from a decree of the ‘District 
Munsif, Ambasamudram, in 8. C. S. No. 664 
of 1933. : 

Mr. R. Krishnaswamy, for the Petitioner. 

Mr. A. Sundaram Iyer, for the Opposite 
Party.. 

Order.—This is a Civil Revision Petition 
against the judgment ofthe District Munsif 
dismissing the plaintiff’s suit. The plaintiff 
is the petitioner. The claim was for Rs, 153 
balance dne on a promissory note dated 
September 25, 1930, and executed by the 
defendant and five others to the plaintiff 
for Rs. 880 with interest at 12 per cent. 
per annum. On settlement, Re. 900 was 
agreed to be paid by the defendant to the 
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plaintiff on June 9, 1933.- The other five 
executants paid tLeir quote. The defen- 
dant did not pay his portion of the amount, 
7. €., Rs. 150. Hence the suit. The defen- 
dant filed a written statement pleading (1) 
discharge found against by trial Judge, 
and (2) that the purpose for which the 
amount was borrowed was not valid in law. 
The promissory note is Ex. A and there are 
six executants to it, the present respondent 
being the third executant, and there is the 
following recital: 

“We have this day borrowed from you Rs. 850in 

cash for our toddy-shop business. On demand we 
promise to pay to you or order or the person holding 
authority from you this sum of rupees eight hundred 
and fifty with interest at one rupee per cent. per 
mensem and take back this note.” 
The defendant's contention was that the 
“money was lent for the purpose of a partner- 
ship which was forbidden by law, namely, 
the toddy-shop business it being against 
the Abkari Act, for anyone except a perscn 
in whose name the license stands to carry 
on sucha business and such a business 
cannot be transferred to another who does 
not hold a license except with the permis- 
sion of the Collector. ‘It was not contended 
either in the lower Court or here that any 
such permission had been obtained and it 
was conceded that the partnership was one 
which was forbidden by law. This ques- 
tion appears to me to he concluded by the 
findings of fact in this case which must be 
accepted. The point considered in the 
lower Court was ‘whether the amount was 
borrowed for a purpose prohibited by law 
to the plaintiff's knowledge.” On this point 
the learned District Munsif savs: 

“The partial admissions of plaintiff and the langu- 
- age in Ex. A show that the defendant’s statements 
on this point are true. I donot believe that plaint- 
iff was ignorant of the recitals in Ex. A. I find the 
point against him.” 

I take this to be a finding that the amount 
was borrowed for a purpose prohibited by 
law and the plaintiff knew of that. The 
petitioner argues that although the partner- 
ship itself may be an illegal one, he (the 
petitioner) was not a member of the partner- 
ship, that he was a stranger to it and that 
his transaction with the partnership merely 
being a loan transaction was 2 perfectly 
legal one and he refers to Ganapathi Brah- 
mayya v. Ramiah (1), and the citation from 
Lindley on Partnership, 8th Edition, p. 127, 
which appears on p. 144. No doubt a 
partnership which is an illegal one can 
nevertheless be sued by a creditor of a 
partnership where the contract or transac- 


(1) 43 M 141; 54 Ind. Cas, 45:A I R 1920 Mad 
. p70; 38 M UJ 123; 10 L W 476, 
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tion sued upon is not itself tainted by 
illegality, but if the contract is itself tainted 
by illegality, the suit is not maintainable 
against the partnership. Whatis the posi- 
tion here ? 

Clearly, under the Abkari Act the license 
could not stand in the name of more than 
one person and the evidence of the defen- 
dant was that it stood in the name of the 
first executant of the promissory note 
(Pillaiyar Nadar); and that evidence has 
not been chailenged. Therefore, it is quite 
clear that in the absence of any evidence 
of the permission of the Collector having 
been obtained for the transfer of the license 
to the other members of the partnership it 
became an illegal one. The position, there- 
fore, is that the business was one forbidden 
by law and it was so to the knowledge of 
the plaintiff according to the finding of 
the lower Court. In my view, if money is 
lent to a partnership with the knowledge 
that it is going to be used for purposes 
forbidden by law, then the amount so lent 
cannot be recovered. The Full Bench 
decision of this Court in Ramanayudu v. 
Seetharamayya (2), deals with the question 
as to whether or not sucha claim is sustain- 
able although in that case the position was 
different because that was a suit by one 
member of an illegal partnership against 
another. The distinguishing feature in this 
case is that the plaintiff was not a member 
of this partnership at all but was a stranger 
to it. Certain cases are referred tọ in 
my judgment and one of them is a decision 
of Odgers and Madhavan Nair, JJ. viz, 
Appudurai Mudali yv. Murugappa Mudali (3). 
There one of the distinguishing features 
was that there was no evidence that the 
plaintiff ever knew that an illegal trade 
had been carried on. I quote the follow- 
ing from my own judgment at p. 731:* 

“Ib wasa question whether on the evidence of 
the plaintiff he could be said to be particeps 
criminis inthe carrying on the illegal trade because, 
assuming that there wasa prohibition in the terms 
of the license, there was no evidence that the plaint- 
iff ever knew of it.” 

In the present case there is a finding 
that the plaintiff did know cf it which is 
clearly a distinguishing feature; and in my 
view the suit was properly dismissed on 
the ground that the plaintiff lent money 
for the purpose of carrying on a partner- 
ship which to his knowledge was forbid- 

(2) 58 M 727; 155 Ind. Cas. 544; A IR 1935 Mad 
440; 68 M L 3570; (1935) M W N 343: 41 LW 521; 
7R M 583 (SB) 

(3) 23 L W 709; 96 Ind. Cas. 91; AIR 1926 Mad. 
772; 51M LJ 12. 
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den by law. That being so, he was parti- 
ceps criminis and could not recover. The 
Civil Revision Petition is dismissed with 
costs. ; 

A D. Petition dismissed. 


LAHORE HIGH COURT 
Civil Revision No. 123 of 1936 
April 20, 1936 
JAI LAL ano DALIP Sines, JJ, 
MAI DHAN SITA RAM—DECREE-HOLD R 
—PETITIONER 
VETSUS 
IMPERIAL BANK or INDIA, 
RAWALPINDI—JUDGMENT-DEBTOR— 
: OpposiT# PARTY. 

Civil Procedure Code (Act V of 1908), s. 60 (k)— 
Amount standing in credit of Imperial Bank's 
employee in Provident Fund~—Whether can be at- 
tached, 

Under s. 60 (k), Civil Procedure Code, the amount 
standing tothe creditof an employes of the Impe- 
rial Bank of India in the Provident Fund establish- 


ed by that Bank for the benefit of its employees is 
exempt from attachment, 


C. R. from an orderofthe Small Cause 
Court Judge, Rawalpindi, dated Decem- 
ber 16, 1935. 

Order of Reference 


Jai Lal, J—The important question in- 
volved in this case is whether the amount 
standing to the credit of an employee of 
the Imperial Bank of India in the Provident 
Fund established by the Bank for the 
benefit of its employees is exempt ‘from 
attachment under s. 60 (k), Civil Proce- 
dure Code. The decision of this question 
depends on whether the Governor-General 
in Council has by notification included the 
Imperial Bank of India in the list of in- 
stitutions mentioned in the Schedule to the 
Provident Funds Act and, secondly, whe- 
ther the Governor-General in Council has 
by notification directed that the provisions 
of the Provident Funds Act, 1925, shall 
apply to the Provident Fund established 
for the benetit of its employees by the 
Imperial Bank of India. There is no in- 
formation available on this point on the 
record and the learned Counsel for the 
Imperial Bank of India is unable to show 
any notification. He says that he has asked 
for information from the Imperial Bank 
but has not got it yet and asks fora short 
adjournment. The matter is important 
from the point of view of the creditors of 
the employees of tho Imperial Bank of 
India and also of the employees of the Im- 
perial Bank of India and a decision of the 
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queslion in this case is likely to have a far- 
reaching effect. 

The cise before me has come upon a 
petition for revision and consequently 
normally there is no likelihood of a more 
authoritative decision in this case. Icon- 
sider that the question involved should 
be decided by a Division Bench. I ac- 
cordingly refer this case to a Division Bench 
to be heard at an early date. I under- 
stand that Dalip Singh, J. and my- 
self are sitting on a Division Bench to 
hear a big case on the 20th of this month. 
If the Hon’ble the Chief Justice agrees, 
this case also may be heard by the same 
Division Bench otherwise it will have to go 
to another Bench. Formally I adjourn the 
case to April 20, 1936. 

Mr. Shamair Chand, for the Petitioner. ` 

Mr. H. J. Rustomjt, for the Opposite 
Party. 

Judgment of Division Bench.—T his 
ease has been referred to a Division Bench. 
The question involved is whether the 
amount standing to the credit of an em- 
ployee of the Imperial Bank of India in 


the Provident Fund established by the,Bank 


for the benefit of its employees is exempt 
from attachment under s. 60 (k), Civil 
Procedure Code. Section 60 (k}' exempts 
from attachment all compulsary deposits 
and other sums in or derived from any 
fund to which the Provident Funds Act of 
1897 for the time being applies in so far 
as they are declared by the said Act not 
to be liable to attachment. Under s. 8 (3), 
Provident Funds Act, 1925, power is con- 
ferred upon ihe Governor-General in Coun- 
cil to add by notification to the list ofin- 
stitutions to which the provisions of tho 
Provident Funds Act may be extended. 
These institutions are to be found in the 
Schedule to- the Act. Under s. 8 (2) of 
the same Act the Governor-General in 
Council is empowered to extend the provi- 
sions of the Act to any of the institutions 
mentioned in the list. By Notification 
No. D-4243-R II of December 29, 1932, the 
Governor-General in Council has added the 
Imperial Bank of India to the list of the 
institutions mentioned in the Schedule to 
the Act and by Notification No. D-4243 
(b)-R If the Governor-General in Council 
has extended the application of the Provi- 
dent Funds Act to the Imperial Bank of 
India. It is, therefore, obvious that under 
s. CO (k), Civil Procedure Code, the 
amount standing to the credit of an em- 
ployee of the Imperial Bank of India in the 
Provident Fund established by that Bank 


763 
for the benefit of its employees is exempt 
from fattachment. We, therefore, dismiss 


this petition with costs. _ 
D. Petition dismissed. 





LAHORE HIGH COURT. 
Civil Revision Petition No 811 of 1935 
February 7, 19386 
Acsa HAIDAR, J. 
MUHAMMAD RAFI—PLAINTIFE— 


PETITIONER 
VeETSUS 
Qazi MAZHAR HUSSAIN —DEFENDANT 
—OPPOSITE PARTY ; 


Negotiable Instruments Act (XXVI of 1881), s. 93 
—Cheque—Dishonour of cheque—Notice of dishonour 
not sent—Suit on original consideration—Maintain- 
ability of. 

When a chegue is dishonoured, it is incumbent 
upon the endorsce to serve the endorser with notice 
of dishonour ander s. 93, Negotiable Instruments 
Act, and in the absence of such notice he cannot 
sue even onthe original consideration. Kuttayan 
Chetty v. Palaniappa Chetty (D, Dargavarapu 
Sarrapu v. Rampratapu (2) and Bahadur Chand- 
Prabh Dayal v. Gulab Rai Nanak Chand (8), relied 


on, z 
GO. R. P. from a decree of the Small Cause 
Court Judge, Delhi, dated August 5, 1935. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Muhammad Monir, for the Opposite 
Party. 

Order.—This is an application in re- 
vision against the order of the Small Cause 
Court .Judge of Delhi dismissing the plain- 
_tifffs suit. The plaintiff brought a suit for 
the récovery of a sum of Rs. 103-12 0 plus 
‘Rs. 7 as interest plus Re. 0-5-3 cost of notice, 
total Rs. 111-1-3. The case for the plaintiff 
was that there were dealings between the 
parties and that as a result of those deal- 


- “ings a sumof Rs. 298 3-0 was the outstand- 


ing balance against the defendant. The 
defendant raised various pleas and the 
Court was of opinion that the plaintiff had 
failed to prove that he had sold goods 
worth Rs. 293-3-0. Inthe end, however, the 
defendant admitted that a sum of 
Rs. 290-15-6 was due by kim to the plaintiff 
which he had paid. The plaintiff's case, 
therefore, isthat out of this amount the pay- 
ment of asum of Rs. 100 was sought to be 
made by means of a cheque which was 
- given by the defendant to the plaintiff and 
that since that cheque has been dishonour- 
ed he was entitled to recover the amount 
of Rs. 100 plus interest and costs of notices. 
The trial Judge has held that no notice of 
dishonour was served upon the defendant 
by the plaintiff and, therefore, the defen- 
dant, endorser, was discharged from all 


MUHAMMAD RAFI v. MAZTAR HUSSAIN (LAH) 


16510 
liabiltty. He accordingly dismissed the 
plaintifs suit. 

In revision ib was argued by Mr. Shamair 
Chand, Counsel for the petitioner, that 
the plaint does not indicate that the suit 
was one for the recovery of the amount due 
under a cheque which had been dishonour- 
ed but thatthe plaintiff merely asked for 
asum of Rs. 100 as regards which consi- 
deration had failed by reason of the cheque 
not being cashed by the Bank upon which 
it was drawa. Mr. Muhammad Monir, 
Counsel for the opposite party, on the 
other hand, has argued with considerable 
force that under tne provisions of s. 93, 
Nogotiable Instruments Act, it was incum- 
bent upon the plaintiff to serve the defen- 
dant with notice of dishonour and that in 
the absence of such notice he could not 
maintain the present action. He further 
pleaded that in the circumstances the 
Plaintiff could not sue even on the original 
consideration. He relied upon Kuttayan 
Chetty v. Palaniappa Chetty (1), and Dar- 
gavarapu Sarrapu V. Rampratapu (2), and 
also upon Bahadur Chand Prabh Dial v. 
Gulab Rai Nanak Chand (3). The legal 
position no doubt is correctly stated by 
Mr. Mubammad Monir. The fact, however, 
remains thatthe suit: was really brought 
for a sum of Rs. 100 which remained out- 
standing, after the payments had been made 
by the defendant. The defendant although 
he raised the legal pleas which were open . 
to himin his written statement, yet he 
admitted that asthe plaintiff had neither 
given notice to bim that the cheque had 
been dishonoured nor did he mention the 
fact of dishonourin the notice which he 
actually served upon the defendant, he 
was under the circumstances ‘not entitled 
to realise costs of the suit. 


Tle further made an offer that he. was 
prepared to pay the sum of Rs. 1C0 which 
was due tothe plaintiff from him provided ` 
the plaintiff paid the ccsts of the defendant. 
The defendant seems tobe a straightfor- 
ward person who wants to deal honestly 
with those with whom he does business. 
He virtually offered to pay ihe amount and 
thus admitted his liability theugh he insist- 
ed upon his costs being paid by the plain- 
tiff. In the circumstances of the case, in 
my opinion, the Court below has taken a 
too technical view of the matter. It would 


(1) 27 M 540. 
(2) 25 M 580. 
(3) A IR 1929 Lah. 577; 116 Ind, Cas, 887; 11 
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have been right and proper if, having re- 
gard tothe position taken up by the de- 
fendant in his written pleas, ibe Court had 
passed a decree in favour of ths plaintiff 
fora sum cf Rs. 100 making a suitable 
order asto cosis. Mr. Shamair Chand for 
the petitioner has agreed to pay to the de- 
fendant the taxed costs. I, therefore, set aside 
the order of the Court below and direct that 
the defendant should pay to the plaintiff a 
sum of Rs. 100 which was due to him while 
the plaintiff will haveto pay the taxed 
costs incurred by the defendant both in 
this Court and in the Court below. The ap- 
plication in revision is allowed in these 
terms. ` 
N. Application allowed. 


ALLAHABAD HIGH COURT 
Criminal Revision No. 924 of 1935 
August 31, 1936 
RAOHAPAZ SINGH, J. 

On difference of Opinion between 
SULAIMAN, O. J. AND Bennet, J. 
LAKHAN—AppLicant 
versus 


EMPEROR-—Oppositgs Party 
Criminal Procedure Code (Act V of 1898), ss. 4 (1) 
(h), 195, 537--Communication by Sub-Inspector to 
District Superintendent of Police that certain person 
committed offence and praying for his prosecution— 
Communication forwarded to Magistrate—Whether 
amounts to complaint — Penal Code (Act XLV of 
1860), ss. 177, 182—8. 177, applicability—Person must 
be legally bound to give information. 
Per Sulaiman, C. J.and Rachhpal Singh, J. (Bennet, 
J —Contra.) 
The communication made by the Sub-Inspector to 
the Superintendent of Police tothe effect that a 
certain person has committed an offence under the 
Penal Code, and prayingfor his permission for filing 
a complaint against him, and which is forwarded by 
the latter to the Magistrate does not amount toa 
complaint within the meaning of s. 195, Criminal Pro- 
cedure Code. [p. 778, col 2.] 
[Cass-law discussed. | 
Section 177, Penal Code, has no application to a cuse 
in whicha false statement has been made to the Police 
by a person-who was under no legal obligation or 
who was not legally bound to give that ‘information. 
Such a person may be liable for prosecution under 
s. 182, Penal Code. To bring a case under s. 177, 
Penal Oode, it is absolutely necessary to prove that 
the informant was ‘legally bound to givethe informa- 
tion, which is proved to be false, to the Police. |p. 
779, col. 2.] 
The words “any subject” cecurring in s. 177, Penal 
Code, have reference tothe matte:s enumerated in 
5. 45, Oriminal Procedure Code, or to matters about 
. which a person is “legally bound” to give information 
under some other law, and to noofher subjects. [p. 
780, col. 1.] 

~ A mukhia of a village who had taken away a girl 
from the village, signed a panchayatnama stat- 
ing that a certain girl had died by having been 
drowned and sent it tothe Police. The accused was 
prosecuted under s, 177, Penal Code : 
, Held, (Per Sulaiman, C. J. and Rachhpal Singh, J. 
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Bennet, J., contra), that as none ofthe events enu- 
merated in cl. (d) of s. 45, Oriminal Procedure Code, 
had happened, it could not be saidthat the accused 
was legally bound to give any information to the 
Police and that the false information which he gave 
to’ the Police did not bring bis case within the four 
corners of s. 177, Penal Code. [p.780,col.1] | 

Cr. R. from an order of the Sessions 
Judge, Banda, dated August 15, 1935. 

Mr. Shankar Sahai Verma, for the Appli- 
cant. 

The Assistant Government Advocate, for 
the Crown. 

Sulaiman, C. J.—This is an application 
in revision from an order convicting the 
accused who is the mukhia of a village under 
s. 177, Indian Penal Code. On July 5, 1934, 
he signed a panchayatnama in the capacity 
of a mukhia which was tothe effect that one 
Musammat Rajrani had died by having been 
drowned in the Jumna a day before. This 
panchayatnama was sent tothe Police and 
was believed by them to be true, and the 
Sub-Inepector went tothe village to make 
an investigation. It was later ascertained 
that the information was absolutely false 
and that the girl was in fact alive and that 
the mukhia knew on that date that she wis 
alive because she had in fact eloped with 
him. The case against the accused was 
that knowing that she was alive and also 
knowing that she had eloped with him, the 
accused concealed that fact and was a party 
to supplying faise information to the Police 
that she had been drowned so that they may 
be put on a false scent. The Sub-Inspector 
addressed and sent tothe Superintendent 
of Police a communication headed as 
“Report made by Sub-Inspector” in which 
after mentioning. all the allegations con- 
stituting the offence and stating that 
Lakhan (describing him by name and not 
calling him an accused) was guilty of-an 
offence under s. 177, Indian Penal Code, con- 
cluded with the request: 

“Ti is, therefore, prayed that permission under 
s. 195, Criminal Procedure Code, may bs given to in- 
stitute a case under s. 177, Indian Penal Gode, against 
Lakhan Singh.” 

The Superintendent of Police sent this on 
to the Magistrate with the endorsement 
“Forwarded to the S.D. M. for information 
and necessary action.” The S.D. M. treated 
it as a complaint and took cognizance of the 
offence. The case in Baldeo Singh v. 
Emperor, 98 Ind. Cas. 211 (1) decided by 
Daniels, J. is certainly in favour of the sp- 
plicant. In that rase the learned Judge 


-held that where a report hati been made by 


the Circle Inspector tothe Superintendent 
_ (1).96 Ind. Cas. 211; ATR 1926 All. 566; 27 Cr, LJ 
89: L R7A 133 Cr, 
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of Police and submitted by the Superin- 
tendent of Police to a Sub-Divisional Officer 
with the endorsement that it was submitted 
for favour of disposal and necessary action, 
there wasno proper complaint within the 
meaning of s. 4 (1) (h), Criminal Prccedure 
Code. He clearly held that the endorse- 
ment of the Superintendent of Police did 
not come within the definition of a complaint 
under which it should bean allegation made 
toa Magistrate with a view to his taking 
action. He had before him boih the report 
of the Circle Inspector and tke endorse- 
ment of the Superintendent of Police and 
rejected the contention that the endorse- 
ment should be taken as incorporating the 
preceding report of the Circle Inspector 
which had contained a definite recommenda- 
tion that a prosecution under s. 182 should 
be instituted because he found it impossible 
to believe that when the Superintendent of 
Police wrote ihe endorsement, he considered 
himself to be making a formal complaint of 
an offence. The learned Judge also con- 
sidered tnat it was nota mere defect of 
form which can be cured by s. 537, Criminal 

‘Procedure Code, but that in such a case, the 
substance of the matter is not there at all. 

It seems to me that this ruling putsa 
fair and reasonable interpretation on the 
definition of complaint and ihe rule laid 
down therein is a wholesome one. To 
condone such defects would be merely to 
encourage slackness on tke part of Police 
Officers, and thereby toinduce them to act 
contrary to the requirements of the law. In 
Abdul Rahman v. Emperor (2) also a brief 
communication made by a Superintendent 
of Police was held not io amount to a com- 
plaint. J may give additional reasons why 
the report is not a complaint. Section 190, 
Criminal Procedure Code, empowers a Magis- 
trate to take cognizance of any offence (a) 
upon receiving a complaint, (b) upon a 
report of facts made by any Police Officer 
- and (c) upon information received irom 
another person or upon his own knowledge. 
This section is general and applies to all 
offences unless there is any special provi- 
Sion to the contrary. Now s. 195 expressly 
provides that no Court shall take cognizance 
of any offence under ss. 172 to 18%, Indian 
Penal Code, except cn the complaint in 
writing of the public selvant concerned or 
his superior officer. Section 190 is, there- 
fore, subject to the provisions of s. 195, and 
a Magistrate cannot take cognizance of 

(2) (1932) A L J 155; 140 Ind. Cas. IB; A 1 R 1932 
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an offence under any of these sections on a 
mere report made by a Police Officer. He 
has jurisdiction to act oniy when there 1s a 
complaint by such an officer. The legis- 
lature has clearly drawn a distinction 
between a complaint and a mere report by a 
Police Officer, otherwise it would not have 
mentioned both in s. 190 and only one in 
s. 195. Tohold that every report made by 
a Police Officer, no matter to whom and 
with what purpose, amounts toa complaint 
if it contains all the necessary allegations 
would, in my opinion, be nuliifying ihe 
provisions of s. 195 (a). 

Section 4 (1) (h) makes the position clearer 
still. Complaint is defined as an allegation 
made orally orin writing to a Magistrate, 
with a view to his taking action under this 
Code, etc., but it does not include a report 
of a Police Officer. The legislature, there- 
fore, has drawn a clear distinction between 
a complaint and amere report of a Police 
Officer, and has in express language 
indicated that a complaint does not include 
the report of a Police Officer. ‘To hold that 
every report ofa Police Officer is a com- 
plaint would be going against the express 
language of this definition. Courts have 
iried to explain away the effect of the 
express language of this section first by 
introducing some words into the section 
which would make it refer only to reports 
of Police Officers in cognizable offences, 
although the words as used are quite 
general. Formerly s.190 (1) (b) had the 
words “upon a Police report of such facts,” 
and so there were decisions which held that 
the words “Police report” were used in the 
technical sense of formal reports which the 
Police are to make in cognizable cases, and, 
therefore, reports in non-cognizable cases 
had always to be treated as complaints. 
It was, however, overlooked in such cases 
that a Police Officer may have to report in a 
non-cognizable case under s. 155 (2), 
Oriminal Procedure Code. Indeed he had 
no authority to investigate a non-cognizable 
case without first obtaining an order ofa 
Magistrate and for the purpose of obtaining 
such an order he may submit a report to the 
Magistrate. Anyhow the legislature has 
amended the section and has now used the 
words “report made by any Police Officer,” 
which -must now mean that the clause 
covers any report by a Police Officer 
whether ofa cognizable or non-cognizable 
offence. Of course a Magistrate would net 
ordinarily take cognizance of a non- 
cognizable offence except upon the com- 
Dlaint of the aggrieved person or until he 
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has before him a Poli¢é report based on an 
investigation ordered. But it cannot be 
said that if the Magistrate acts upon a 
report, he would be acting absolutely 
illegally. Accordingly there remains no 
justification for saying that the words 
“report of a Police Officer” ins. 4 (1) (A) 
mean the report of a Police Officer in either 
‘only cognizable or only non-cognizable 
cases. As pointed out by Sir John Woodroffe 
in his Commentary on the Criminal Proce- 
dure Code, p. 12, Note 17: 

“But now s. 190(b) has been amended so as to 
include any report whether in cognizable or 
non-cognizable cases, and, therefore, the term 
“complaint” [s. 4 (1) (2)] will now exclude both.” 

See also the case in Nagendra Nath v. 
Emperor (3), pp. 413, 414*. It seems to 
me that there is an essential difference be- 
tween a complaint and a mere report of a 
Police Officer. A complaint must be in- 
tended to be addressed to a parson em- 
powered to take cognizance of the offence, 
while areport may merely be intended to 
convey an information to a superior autho- 
rity. If it is a mere report that superior 
may nol take any action at all. But if it 
is complaint of a public servant then the 
superior authority has no power to suppress 
if; he can only order its withdrawal under 
s. 195 (5), and must inform the Court that 
it has been withdrawn by him. The dis- 
tinction between the two words is clear from. 
the definition itself as a complaint is de- 
fined as meaning “ allegation made to a 
Magistrate.” If the allegation is made to 
some other person, obviously, it cannot be a 
complaint. Again the object of making tha 
complaint must be that the Magistrate 
should take cognizance under the Code of 
Criminal Procedure, for the definition 
expressly says “ with a view to his 
taking action under this Code.” On the 
other hand, a report may be made toa su- 
perior officer with a view that the Police 
| Officer and not the Magistrate may take 
~ necessary acticn. 

In such a case the report cannot be a 
complaint. Section 190 requires that the 
report made by a Police Officer must be in 
, writing, Section 195 also requires that the 
complaint of the public servant should be 
in writing. But s. 4 (1) (k) excludes a 
report of a Police Officer, whether oral or in 
writing (provided of course it is a mere 
report). On the other hand, it must he 
conceded that ifa report is addressed to a 
Magistrate and contains allegations made 


(3) 51 O 402 at pp. 413, 414; 81 Ind. Cas 220; AIR 
1924 Cal. 476: 25 Cr. L J 732; 38 O L J 388. 
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to him with a view to his taking actio® 
under the Code, then it would be a cow- 
plaint even though it is submitted as a 
report bya Police Officer. In the present 
case ihe Circle Inspector was making a re- 
port to the Superintendent of Police. He 
never intended to address the report to the 
Magistrate at all. The 1eport no doubt 
contained all the allegations relating tc the 
Offence, but such a report cannot be said 
to be “allegation made to a Magistrate.” 
These allegations were really made tə the 
Superintendent of Police. The professed 
object of the report was that the Superinten- 
der.t of Police should grant permission to 
institute a case under s. 177, Indian Penal 
Code. Indeed, this was the prayer contain- 
ed at the end of the application. Apparently 
the S. I. was not aware of the amend- 
ment of the Code and was labouring under 
the old impression that a sanction was 
necessary. Ib can hardly, therefore, ba said 
that this was an allegation made to a 
Magistrate with a view that the Magis- 
trate may take action under s. 190, Ori- 
minal Procedure Code. 

The reason why the Legislature requires 
that cognizance of certain cless of offences 
should be taken only on a complaint made 
by a public servant obviously is that a com- 
plainant takes a certain responsibility upon 
himself in making a complaint whereas by 
merely reporting certain facts to a superior 
authority he does not himself start a cri- 
minal proceeding without the concurrence 
of such authority. Similarly by merely for- 
warding the report made to him by a sub- 


‘ordinate, the superior officer acts as a post 


office and does not necessarily take any 
responsibility upon himself. Jt cannot, 
therefore, be said that amere report to a 
superior officer or a mere endorsement made 
by the Superintendent of Police forward- 
ing to a Magistrate the report made to him 
by a Sub-Inspector with the request that 
he may grant sanction for instituting a 
case is a complaint in itself. The Super- 
intendent of Police cannot be said to have 
intended himself to make any allegation 
tothe Magistrate. It would in my opinion 
be going agzinst the express language of 
the section quoted above to hold that such 
an endorsement is a complaint within the 
meaning of s. 4 ors. .195, Criminal Pro- 
cedure Code. It is next contended that as 
the definition of complaint is subject to the 
opening words “unless a different intention 
appears from the subject or context” that 
word should not be given its defined mean- 
ing ins. 195, I am unable to accept this 


112 
view. There is absolutely nothing in the 
subject or context of s. 195, which would 
suggest a different -intention. Indeed, as 
s. 195 follows s. 190, the obvious infer- 
ence is that a mere report of a Police Officer 
is not sufficient, but that there must be a 
complaint. 

In my opinion when no proper complaint 
was filed at all, there has been a direct 
violation of s. 195 (a), and the Magistrate 
had no jurisdiction to take cognizance of 
the offence. This is nota case where an 
irregularity has been committed in the 
complaint actually filed, but is a case where 
no proper complaint has been filed at all. 
I, therefore, agree with Daniels, J., that 
such a vital defect is not a mere irregularity 
which can be condoned under s, 537, 
Criminal Procedure Code. The contrary 
view would negative the imperative provi- 
sions- of s. 195, and would confer jurisdic- 
tion upona Magistrate to act without any 
complaint when he is prohibited from so 
acting. Itseems to me that no harm is 
done in insisting upon a proper compliance 
with the provisions of the Code. It will 
merely impose upon Police Officers the duty 
of acting in accordance with law and not 

„in a slipshod manner. A fresh complaint 
can be filed in the proper manner either 
by the Sub-Inspector or by the Superinten- 
dent of Police and the case be proceeded 
with. Not to ‘insist on a strict compliance 
with the provisions of the law would be to 
perpetuate irregular procedure for the 
future. When a proper complaint is fled 
hereafter, it may be more appropriate on 
the facts alleged in the report to prosecute 
the accused under s. 182, instead of under 
$. 177, Indian Penal Code. A false in- 
formation appears to have been supplied to 
a public servant which misled him and 
compelled him to go to the village and make 
an investigation into an alleged case of 
drowning. The applicability of s. 177 is not 
so very clear. An offence under the section 
would be committed if the mukhia was 
“legally bound to furnish information on 
the subject.” Now there is no doubt that the 
mukhia acted dishonestly and grossly impro- 
perly in supplying false information and put- 
ting the Sub-Inspector on a false scent altc- 
gether. But as no prosecution for kidnap- 
ping was started, it cannot be presumed 
that any offence had really been commit- 
‘ted in the village. 

It is, of course, certain that no death, 
much less any sudden or unnatural death 
or any death under suspicious circum- 
stances, had taken place, nor is it said that 
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the disappearance of any person in the cir- 
cumstances leading to a reasonable sus- 
picion that a non-bailable offence had been 
committed took place. The prosecution 
case rests on the contention that under 
s. 45, sub-s. (1) (d), Criminal Prceedure 
Code, it is just as much the duty of a 
village headman to supply information 
when 2 death takes place as when no death 
has taken place. This to my mind is ex- 
tremely doubtful. One would certainly 
expect that it should be the duty of a 
mulhia to supply true information and 
not supply false information in al) cases, 
but to make it his legal duty, his act must: 
be brought within the four corners of this 
section. Taking this section asit stands, 
it only enjoins upon him the duty of com- 
municating information which he may pos- 
sess respecting 

“the occurrence of any sudden or unnatural death 


or of any death under suspicious circumstances, 
etc,” 


The section does not say “on the alleged 
occurrence of any death.” The word “sub- 
ject" used in s. 177, Indian Penal Code, 
meabs on any matter. Section 45, Crimi- 
nal Procedure Code, does not say that he 
is bound to supply information on the 
subject of a death, which might perhaps 
have included both the case where a death 
took place anda case where no death, in 
‘fact, took place ; but it says merely ‘on the 
occurrence of a death’. The word “ occur- 
rence’ inmy opinion is not an equivalent 
of the word “subject,” and necessarily im- 
plies that a death has actually occurred 
and not only that it is alleged to have 
occurred. Ifit was to be held that itis his 
duty tosupply information on the ‘subject 
of an alleged death, even though no death 
has taken place, the position of a headman 
who isnot a paid servant, would become 
intolerable as he would become guilty under 
s. 178, Indian Penal Code, where he mere- 
ly omits to expose all sorts of false rumours 
that may be afloat about alleged deaths, 
even though he may know that the persons 
named are alive. It seems that where a 
death has taken place in suspicious cir- 
cumstances it is the duty of the headman to 
supply the information he possesses and 
his failure to do so makes him liable under 
s. 177. But where no death has taken 
place at all,s. 177 is inapplicable. 

Nor is he guilty under s. 176 if he 
omits tosay anything about it. But if he 
supplies a false information whether a 
death has taken place or not he may be 
guilty under s. 182, Indian Penal Code. I 
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am not saying that the mukhi% is not liable 
to be dealt within any other manner, but 
I have a grave doubt in holding that a 
legal duty was cast upon him under 
s. 45, sub-s. (1) (d), to inform the Police 
that it was wrongly stated inthe village 
that the girl had died, although she had 
-not in fact died but was alive. It was cer- 
tainly his moral duty to supply such 
information, but it cannot be said that 
such was his legal duty so as to make 
the breach of it a criminal offence under 
8.177, Indian Penal Code. I am inclined 
to hold that as he supplied the false infor- 
mation the offence would more appropriate- 
ly fall unders. 182, Indian Penal Code. 
But as the matter will have to ba consider- 
“ed when aproper complaint is filed, I do 
not wishtoexpress any final opinion on 
this question. 

Bennet, J.—Lakhan applies in revision 
against his conviction by a Magistrate of 
Banda under s. 177, Indian Penal Code, 
and sentence of Rs. 200 fine, his revision 
having been dismissed by the Sessions 
Judge. Two points have been argued : (1) 
that as s. 45, Criminal Procedure Code, 
does not apply, the case does not come 
under s. 177, Indian Penal Code ; (2) that 
there was no proper complaint as required 
by s. 195 (1) (a), Criminal Procedure Code. 
The first point has been already before 
this Court on an application to quash the 
proceedings, and the late Kendall, J., held 
that the facts alleged by the prosecution 
would amount to an offence under s. 177, 
Indian Penal Code. Those facts, which 
have now been held proved, are that Lakhan 
was a mukhia or village headman and in 
that capacity he attested a panchayatnama 
stating in writing: . 

“We, the panches, are of opinion that Beni 


Madho's daughter got drowned in the Jumna 
and that there is no doubt or suspicion about it.” 


The report was given to the chokidar on 
July 5, 1934 to take to the thana which 
he did. The evidence ofthe girl Musam- 
mat Raj Rani, which has been accepted 
by the Courts, is that her brother was 
going to get her married in Unao District 
and the accused Lakhan told her to have 
the false story spread that she was drown- 
ed in the Jumna and to come to his house 
and he would get her married well in 
another place. The girl aged 16 was in- 
duced to do this and she cameto the house 
of Lakhan on July 4, after getting 
Musammat Sahodri a small girl of six years 
to give out the false story that Musammat 
Raj Rani had been drowned on July 4. 
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The girl was concealed in the house of 
Lakhan for four or hve days during which 
the Police came to enquire into the sup- 
posed death from drowning, and then 
Lakhan and others took the girl to Cawnpore. 
Her brother traced her there and she was 
taken to thang in Oawnpore on August 8, 
1934, snd a report under ss. 363-366, 
Indian Penal Code made against Lakhan and 
others. The Sub Inspector challaned Lakhan 
and others under ss. 365-366, Indian Penal 
Code, but the Superintendent of Police 
cancelled the charge sheet and then Lakhan 
was prosecuted under s. 177, Indian Penal 
Code. The Magistrate found that Lakhan 
knew that Musammat Raj Rani was alive on 
July 5, 1934, when he signed the panchayat- 
nama stating he believed she had been 
drowned the previous day, and he thus 
gave false information to the Police that 
she had been drowned. Section 177, Indian 
Penal Code states : 

“Whoever, being legally bound to furnish infor- 
mationon any subject to any public servant as such, 
furnishes, astrae, information on the subject which 
he knows or has reason to believe to be false, shall 
be punished, etc.” o. 

Section 45 (1), Criminal Procedure Code, 
states : 

“Every village headman, shall forthwith com- 
municate to the nearest Magistrate or to the 
officer-in-charge of the nearest Police Station, which- 
ever is the nearer, any information which he 
may possess respecting (dì the occurrence in 
or nearer such village of any sudden or unnatural 
death, or 

The argument in ground No. 1 of revi- 
sion is: 

“Because s. 45, Criminal Procedure Code, not 
being applicable, the case does not come within 
the pursuance (sic) of s. 177, Indian Penal Code.” 


Learned Counsel for accused argues that 
as no death occurred there was no duty 
under s.45, Criminal Procedure Code, to 
furnish information and therefore furnish- 
ing false information cannot be an offence 
under e. 177, indian Penal Gode. I con- 
sider that this argument requires that 
s. 177, Indian Penal Code, should be read as 


if it meant as follows : 

“Whoever being legally bound to furnish infor- 
mation on which on circumstances which exist to any 
public servant.” 


Can the words “on any subject” in this 
section be read as if the words meant “on 
circumstances which exist?". I do not 
think so, and I see no reason to limit the 
meaning in this way to existing circum- 
stances. The word “subject? is much wider: 
and the subject here is “sudden or unna- 
tural deaths.” [he duty ofthe mukhia under 
s. 45is toreporttrue factsin regard to this 
subject; if he omits to report an occurrence 
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he is guilty of an omission under s. 176, 
Indian Penal Code, and if he falsely re- 
ports an cecurrence where there wes no 
occurrence, or if he makes some half state- 
ment about an occurrence, he is guilty 
under s. 177, Indian Penal Code. Idonot 
consider it is correct to say that the sub- 
Jectunder s. 177 is the “occurrence” þe- 
cause an occurrence is only a particular in- 
stance and the word “subject” implies 
something which is common to a number of 
Instances, all of which are classed under 
one subject. Here the mukhia is bound to 
“communicate forthwith” “any information 
which he may possess respecting” an in- 
stance of the subject of “sudden or unna- 
tural death.” In my view that the word 
‘subject’ in s. 177, Indian Penal Code has a 
wide or general meaning I am supported by 
High Court Proceedings dated 21st Decemb er, 
1871 (4), where it was held that this section 
embraces everycasein which a gubordi- 
nate seeks toimpose false information upon 
18 superior, and also by the order of the 
late Kendall, J. in this present case, in 
which he refers to this argument for the 
applicant asa “curious conclusion.” But 
even ifthe argument were accepted,- the 
eee would come under s. 182, Indian Pena} 

ode : 


“Whoever gives to any public servant an in- 
formation which he knows or believes to 4 false 
intending thereby to cause, or knowing it to be 
likely thathe will thereby cause, such public ser- 
vant, (a) to do or omit to do anything which such 
public servant ought not todo or omit if the true 


state of facts respecting which such information is 
given were knownto hj nn 


Here the result of the false information 
was that the head constable came to the 
village to make an enquiry into the suppos- 
ed case of drowning which he would not 
have done if there had been no false in- 
formation, 
vision to alter the finding tos, 182. Indi 
Penal Code. [Sections 123 (1) (b) (2) aad 
439 (1), Criminal Procedure Code]. The 
complaint of either s. 177016, 182, Indian 
-. Penal Code comes under s. 195 (1) (a), 
+ Criminal Procedure Code andin a complaint 

as defined in s. 4 (1) (h) itis the allegation 
of an offence which is required, not the 
mention of the number of the section. The 
applicant cannot, therefore, succeed on his 
first ground of revision. The second ground 
18 not contained in the application to this 
Court, and was not taken before the lower 
Courts and was rot taken before Kendall, J. 
but was taken for the first time in argument, 
Section 195 (1), Criminal Procedure Oode, 
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states : 

“No Court shall take cognizance, (a) of any offence - 
punishable under ss. 172 to 188. Indian Penal 
Code, except on the complaint in writing of the public 
servant concerned, or of some other public servant 
to whom he is subordinate.” 


On p.7 of the typed book is a communica- 
tion from Sub-Inspector Umrao Khan, dated 
October 4, 1931, and the learned A.G. A. 
contends that this amounts to the complaint 
required by s. 195 (1) (a), Criminal Proce- 
dure Code. The case may be at once dis- 
tinguished from Baldeo Singh v. Emperor, 
96 Ind. Cas. 211 (1), a decision by Daniels, 
J., on Which the applicant relied, by the 
simple fact that in that ruling the argument 
for the prosecution was that the endorse- 
ment of the Superintendent of Police con- 
stituted the complaint — “I submit the above 
report for favour of perusal and necessary 
action please”. On p. 212*it is stated : 


“It is urged that the endorsement should be taken 
as incorporating the preceding report of the Circle 
Inspector which doescontain a definite recommen- 
dation that a prosecution under s. 182 should be 
instituted. I cannot accept this view...the substance 
of the matter is not there. Itisimpossible to be- 
lieve that when the Superintendent of Police wrote 
the endorsement quoted above, he considered himself 
to be making aformal complaint of an offence.” 


It was never suggested to Daniels, J. that 
the communication from the Circle Inspec- 
tor might be considered as the ccmplaint, 
and he does not refer to such an idea at all. 
Very probably the reason was that the 
learned A. G. A. in that case thought that 
a complaint should be made direct to a 
Magistrate and that the communication 
could not be treated asa complaint for that 
reason. Inthe present revision the argu- 
ment ofthe learned A. G. A. is that the 
complaint is the communication of the Sub- 
Inspector and that the Superintendent of 
Police was merely the channel by which it 
reached the Magistrate, his order being 
“forwarded to the 8. D. M., Banda, for infor- 
mation and necessary action”. On this the 
Magistrate ordered : 

“T treat this as acomplaint Register a case under 
s 177, Indian Penal Code, against Lakhan Mukhia, 
Summon him for November 2, 1934, and P. I. 
to adduce evidence.” 

The argument is that the Magistrate was 
wrong to treat the communication as a 
“complaint”, and that it was merely a “re- 
port? and that he should have treated it as 
a “report.” One weak point in this argu- 
ment is: what order was the Magistrate to 
pass ifhe did not treat the communication 
as a complaint under s. 195 (1) (a), Criminal 
Procedure Code? Washe to ask the Sub- 
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Inspector to amend the communication in 
Some way to make it more formal, such as 
by deleting the word “report” at the 
top and writing the word “complaint”? 
Section 190 (1) lays down that a Magistrate 

may take cognizance of any offence; (a) upon 
recelving a complaint of facts which constitute such 
offence; (b) upon a report in writing of such facts 
made by any Police Officer.” 

What is the distinction to be drawa 
between (a) and (b)? In s. 4 (1) it is 
provided: . 

“In this Code thefollowing words and expressions 
have the following meanings, unless a different in- 
tention appears from the subject or context; (A) 

complaint” means the allegation made orally or in 
writing toa Magistrate, with a view to his taking 
action under this Code, that some person, whether 
<nown or unknown, has committed an offence, but 
it does not include the report of a Police Officer.” 


Every one of the necessary ingredients of 
a complaint must appearina report under 
s. 190 (1) (b); there must be an allegation 
to a Magistrate with a view to his taking 
action under this Code, that some person has 
committed an offence. The only distinction 
to be drawn is that the report must be in 
writing and that it must be made by a Police 
Officer, and the complaint differs only in 
this respect. I consider that under s. 190 
(1) (b) would come reports by a Police 
Officer of offences cognizable or non- 
cognizable, and the only kind of commu- 
nication he could make under s. 190 (1) fa) 
to a Magistrate which would be a com- 
plaint would be when he made it not as a 
a Police Officer but in his private capacity, 
if for example he were assaulted when he 
was not on duty. The importance of 
the distinction drawn by the Code between 
a complaint and a report by a Police 
Officer is that under s, 200, Criminal Proce- 
dure Code, a Magistrate taking cognizance 
of an offence on complaint “shall at once 
examine the complainant upon oath” and he 
may under s. 202 direct an inquiry or an 
investigation. There are no similar provi- 
sions applying to a: Magistrate taking 
cognizance on a report from a Police 
Officer. The general distinction in the 
Code between a complaint and a report is 
therefore that a report is made by a 
Police Officer and a complaint is not. 

Then I come to a particular class of 
offences for which the Code provides a 
particular procedure which must take 
place before a Magistrate can take cogni- 
Zanse, and of these s. 195 deals with three 
groups of offences. Group (a) refers to 
contempts of the lawful authority of public 
servanis and groups (b) and (c) refer to 
Courts. In each case a complaint is requir- 
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ed. A Police Officer is one ofthe class of 
public servants, and in regard to Police 
Officers a diffculty at once arises. A 
communication to a Magistrate which 
would be a complaint by any one nota 
Police Officer becomes a report when it is 
made bya Police Officer with reference to 
the definition of a complaint ins. 4 (1) (A), 
and s.190(1), for the meaning of a report 
to a Magistrate. If therefore this distinc- 
tion isto be applied tos. 195 (1) (a) where 
the public servant happens to be a Police 
Officer, it would follow that a Police Officer 
cannot make a complaint at all under that 
section. The solution lies in the opening 
words in the definition of complaint in 
s. 4(1) “unless a different intention ap- 
pears from the subject or context.” I con- 
sider that in s.195 (1) (a) a different 
intention does appear from the context 
because of the difficulty which I have just 
set out. I therefore hold that for s. 195 (1) 
(a) the last eleven words of the definition 
of complaint ins. 4 (1) (h) do not apply, 
and that complaint for s. 195 (1) (a) does 
include the report of a Police Officer. 


I may point out that complaints of 
public servants and cf Courts under s. 195 
are now treated like reports of a Police 
Officer for the purpose of s. 200, and by 
sub-s. (aa) introduced by Act XVIH of 
1923 in such cases the complainant need 
not beexamined upon oath. The question 
has also been argued that the communi- 
cation cn p.7 dces not contain the ingre- 
dients of acomplaint as defined ins, 4 (1) 
(h). A complaint must be an allegation 
made to a Magistrate; it is said that 
this wasnot made to a Magistrate but 
to the Superintendent of Police. In 
Police Regulations, 1928, Government 
has laid down on p. 38, para 12: 
“All communications between Magistrates 
and the Police force must be conveyed 
through him.” It was therefore necessary 
under this rule that the communication in 
question should be sent by the Sub-Inspec- 
tor through the Superintendent to the 
Magistrate. I may also point out that 
complaints by Courts are never taken direct 
by the Court to the Magistrate; the com- 
plaint is always forwarded by messenger or 
through the post, and what applies to a 
Court under s. 195 (1), Criminal Proce- 
dure Code, must als. apply to a public 
servant under the same section. It is 
only in the case of complainants not of 
these two classes that the complaint 
should be made direct because s. 200 re- 
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quires the Magistrate to “at once examine 
the complainant on oath.” 

Next the allegaticn must be made “with 
a View to his teking action under this 
Code.” This dces not require that there 
should be a formal prayer to that effect: in 
this a complaint differs from a pltint ina 
Civil Court, where there must be a prayer 
setting out the relief for which the plaintiff 
asks. In general the allegation made to a 
Magislrate that some person has committed 
an offence will be with a view to the Magis- 
trate taking action under the Code. But 
there may be circumstances which show 
that thisis not the case. In Emperor v. 
Haidar Raza (5), Piggott, J. had a case 
where a complainant before a Bench of 
Honorary Magistrates in the course of ne- 
gotiations fur compromise of same case al- 
leged that he had given the peshkar of the 
Court an illegal gratification, Rs. 7, 
and he claimed that he should be 
paid this sum by the opposite party 
in the compromise. This was an allega- 
tion to a Bench of Magistrates that the 
. peshkar had committed an offence, but as 
there was no intention that the Magistrates 
should take action under the Code, Piggott, 
J., held on p. 226* that. it was certainly not 
a complaint. In Emperor v. Bhola Singh 
(6), a mukhia applied to the District Magis- 
trate in a petition asking to resign from 
his post. The Magistrate asked his reason, 
and he. said that the Police Inspector had 
acted with extortion and tyranny in connec- 
tion witha dacoily inquiry. The Magis- 
trate examined him on oath, and even- 
tually ordered his prosecution for making a 
false complaint, under s. 211, Penal Code. 

Tudball, J. held that the statement was 
made extra-judicially and without any in- 
tention or desire that it should be taken as 
.a complaint andthe proceedings were, there- 
fore, quashed. In the present case there is 
no doubt that the Sub-Inspector intended 
that his written allegations that Lakhan 
had committed the offence of s. 177, Penal 
Code, should reach the Magistrate, and that 
the Magistrate should take action under 
the Code. He definitely writes, ‘institute a 
case under s. 177, Penal Code, against 
Lakhan Mukhia.” It is true that he uses 
those words when asking for “permission 
under s. 195, Criminal Procedure Code," when 
as a matter of Jaw no further permission 


(5, 38 A 222; 25 Ind. Cas. $21; A I R 1914 All. 437: 
15 Or. L J 569: 12 A L J 306. 
(6) 38 A 32: 31 Ind. Cas. 823; A I R 1915 All. 457; 16 
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was needed than hisown complaint. But 
mere errors of lawin acomplaint do not 
make it envy the less a complaint. The 
next part of the definition of c: mplaint con- 
tains the words “that some person, whether 
known or unknown, has commitied an 
offence.” In the communication of the Sub- 
Inspector it is clearly alleged : 

“Lakhan Mukhia signed the panchayatnama.. By 
giving false information he made me believe that 
there was an accidental drowning. Lakhan is, 
ak i guilty of an offence under s. 177, Penal 

oqe, 

The communication, therefore, fulfilled 
this requirement. The last part of the de- 
finition is “but it does not include the re- 
I have already 
given reasons why I consider that this part 
of the definition of complaint does not apply 
to the word complaint when used in s. 195 
(1) (a), Criminal Procedure Code. I con- 
sider, therefore, that the communication of 
the Sub-Inspecior dated October 4, 1934, 
does fulfil all the requirements of a com- 
plaint under s. 195 (1) (a), Criminal Pro- 
cedure Code, and that the case forthe ap- 
plicant in revision fails on this second 
point also. I might express the matter of 
the difference between acompiaint and are- 
port of a Police Officer as follows: for all 
general purposes of the Code a Police 
Officer might make his report as like a ecm- 
plaint as it could possibly be, he might put 
in it all the necessary ingredients of a com- 
plaint, he might head it ‘complains in the 
Court of the Sub-Divisional Magistrate,” 
but it would never be a complaint as defined 
by s. 4 (1) (h), Criminal Procedure Code, 
simply because of the person making it 
being a Police Officer, acting as a Police 
Officer; because s.4 (1) (A) means that an 
aliegahion which woald bea complaint if 
made by another person cannot be a coms 
plaint if made by a Police Officer. The 
section does not mean to draw any distinc- 
iion between the matter or form of a com- 
plaint andthe matter or form of a report: 
the section only draws a distinc- 
iion as regarJs the person making the al- 
legation. The reason for this distinction 
is that the Magistrate acts ina different 
manner if the allegation is made by a 
Police Officer. There is an exceptional 
class of cases where s. 195 (1) lays 
down that complaints must be made by the 
public servant or Court concerned; that is, 
their allegations are called complaints. It 
must happen that sometimes the public 
servant will be a Police Officer, and like 
otker publie servants his allegations under 
s. 195 (1) amount to a complaint, and the 
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‘general definition in s. 4 (1) (h) does not 
and could not apply, because if it did, there 
would be a contradiction between the two 
sections, one of which would say that the 
allegations were a complaint and the other 
section would say thatthe allegations were 
not a complaint. The proviso in the beginn- 
ing of s.4 (1), therefore, prevents that sec- 
tion from applying to s. 195 (1) (a) so far 
as the contradictory part of it is concerned 
“but it does not include the report of a 
Police Officer.” I may briefly refer to some 
cases cited. For appellant reference was 
made to Abdur Rahman v. Emperor (2). The 
question considered was merely whether 
brief communications by the Superinten- 
dent of Police and the District Magistrate 
amounted to complaints and it was held 
they did not. The question as to whether 
the allegations of the investigating officer 
amounted toa complaint was not considered, 


though it is mentioned that: 

“He moved the Superintendent of Police that the 
accused be prosecuted for an offence under s. 182, 
Penal Code.” 


Reference was made to Baldeo Singh v. 
Emperor, 96 Ind. Cas. 211 (1), where 
this point had not been considered 
either. The ruling is, therefore, no 
authority on the point now raised in 
this revision. In Kali Charan v. Emperor 
(7) there was also only the question of the 
order of tke District Magistrate sanction- 
ing a prosecution, but containing no allega- 
tions, and there was no consideration as 
to whether the report of the Excise Inspec- 
ior made to the Excise Officer (who is also 
a Magistrate) did amount to a complaint. 
And the present point could not have arisen 
for the further reason that the Excise 
Inspector is not a Police Officer. The 
learned Assistant Government Advocate 
referred to Publie Prosecutor v. Ratana- 
velu Chetty (8), where the facts are given 
on p. 530* that information (of dacoity) 
was given to a village Magistrate who 
forwarded it to the Police, and the Police 
considered the information false and sent 
a charge sheet under s. 21], Penal Code, 
to the Magistrate, who inquired into 
the case and committed the aceus- 
ed to Sessions; the charge-sheet ‘rom 
the Police had asked the Magistrate to take 
action under s. 211, Indian Penal Code. 
On p. 534*, it is stated that the Assistant 

(7) A IR 1934 Oudh 186; 148 Ind. Cas. 784: (1934) 
Cr, Css, 582; 35 Cr L J789; 11 O WN 473:6R Q 43). 

(8) 49 M 525; 96 Ind. Cas, 983; A I R 1926 Mad. £65; 
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Sessions Judge being of opinion that the 
commitment on a charge of a non cognis- 
able offence upon a Police report was illegal, 
acquitted the accused, without trial. In a 
previous case a Bench had held that where a 
Magistrate received a Policereport of a non- 
cognisable offence, he could not treat it as 
a report under s. 190 (1) (b) but he must 
treal it under (a) and examine the Police 
Officer on oath or treat it under (c) and 
inform the accused under s. 191 that he 
may have the case transferred [Perumal 
Naick v. Emperor (93, referred to in the 
ruling in question on pp. 527 and 528*]. The 
Full Bench specifically overruled this rul- 
ing on p. 9394, and held that s. 180 (1) (b) 
refers to reports from a Police Officer in 
either cognisable or non-cognisable case. 
This is the view which I have taken, that 
allegations of the commission of an offence 
whether cognisable or non-cognisable made 
to a Magistrate by a Police Officer are re- 
poris under s. 190 (1) (6), but in the special 
case of s 195 (1) (a) these allegations are 
complaints.- It isto be noted in the Madras 
case that there was no question of the 
Police Officer making a complaint under 
s. 195 (1) (a) because the information was 
given to the village Magistrate and not to 
the Police. 

There is nothing in any of the rulings 
cited which is against the interpretation 
which I have made of ss. 4 (1) (b) and 195 
(1) (a), Criminal Procedure Code, I con- 
sider that the application in revision fails 
on the two points which have heen argued 
on revision, and I would therefore dismiss 


_ the application. 


[On account of this difference of opinion 
the following points were referred to ap- 
other Judge: 

1. Whether the communication made by 
the Sub-Inspector of Police to the Superin- 
tendent of Police and forwarded by 
the latter to the Magistrate amounted toa 
complaint within the meaning of s. 195, 
Indian Penal Code.? 

2. Ifnot, whether the defect is cured by 
s. 037, Criminal Procedure Code ? 

3. Whether the accused’s supplying 
false information to the Police amounted to 
an offence under s. 177, Indian Penal 
Code ?] 

Rachhpal Singh, J.—This case, owing 
to difference of opinion between the two 
Hon'ble Judges, has been sent to me for 
expression of an opinion on the following 

(9) (1925) M W N 317; 90 Ind. Cas, 398; A IR1925 
Mad. 672; 26 Or. L J 1550: 22 L W 209, 
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three points : 

“i, Whether the communication made by the 
Sub-Inspector of Police to the Superintendent of 
Police and forwarded by the latter to the Magis- 
trate amounted to a complaint within the 
meaning of s. 195, Criminal Procedure Code ? 

2. If not, whether the defect is cured by s, 537 
Criminal Procedure Code ? 

3. Whether the accused's supplying false infor- 
mation to the Police amounted to an offence under 
s. 177, Indian Penal Code ?” 


The facts found are these: Lakhan accus- 
ed applicant is the mukhia of his village. 
He attested a panchayatnama in which it 
was stated that a daughter of Beni Madho 
was drowned in the Jumna and that 
there was no doubt or suspicion about it. 
The panchayainama was given to the 
village chowkidar on July 5, 1934, who pre- 
sented it at the thana. The evidence in 
the case proves that the information sent 
to the Police was false and that as a mat- 
ter of fact the girl was not drowned but 
was taken away from the village by Lakhan 
Mukhia and that Lakhan spread a false 
story that she had been drowned. A case 
under s. 365-366, Indian Penal Code, was 
registered against Lakhan but the Super- 
intendent of Police cancelled the charge- 
sheet. Lakhan was, however, prosecuted 
under s. 177, Indian Penal Code. 

Question No. 1 :—My answer tc this ques- 
tion is inthe negative. The word “com- 
plaint is defined in s 4, sub-cl. (A), 
Crimina! Procelure Code, as follows : Com- 
plaint means the allegations made, oral or 
in writing, to a Magistrate, with a view 
to his taking action under this Oode, that 
some person, whether known or unknown 
has committed an offence, but it does not 
include a report of a Police Officer. In 
the case before me the Sub-Inspector sends 
information to the Superintendent of Police 
to the effect that Lakhan Singh has com- 
mitted an offence under s. 177, Indian 
Penal Code, and therefore the Sub-Inspector 
prays that permission under s. 195, may 
be given for filing a complaint under s. 177 : 
Indian Penal Code, against Lakhan Singh. 
It appears that the Sub-Inspector wrongly 
thought that sanction was necessary. As a 
matter of fact, now no previous sanction 
is necessary. In my cpinion, his letter to 
ihe Superintendent of Police is merely a 
report to him (Superintendent of Police) 
and is not a complaint to a Magistrate 
with aviewto his taking action against 
any person. It is true that under the 
Police Rules all communications between a 
Magistrate and the Police force must 
be conveyed through the Superintendent 
of Police. 
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The question which, however, we have 
to decide is whether a communication 
sent to a Magistrate through the Super- 
intendent of Police is really a complaint by 
the Sub-Inspector praying that action 
should be taken by the Magistrate against 
the accused person, or ‘whether it is merely 
an information report sent to the Super- 
intendent of Police with a view to obtain 
sanction for the prosecution or to take 
whatever action the Superintendent of 
Police may consider to be necessary. From 
a perusal of the report sent by the Sub- 
Inspector to the Superintendent of Police 
it does not appear that he is making a 
complaint against any person to the Magis-. 
trate with a view to induce the Magistrate 
to take action. It is nothing else but 
merely aninformation report sent to the 
Superintendent of Police. The question 
as to whether or not a particular docu- 
ment comes within the definition of ‘com- 
plaint’ has to be very strictly construed. 
Iagree with the view taken in Baldeo Singh 
v. Emperor 96 Ind. Cas. 211 (1), that a 
report submitted by the Superintendent 
of Police to a Magistrate for favour of 
disposal and necessary action does not 
amount toa complaint within the meaning 
of s. 4 (h), Criminal Procedure Code. There 
may be cases in which a Sub-Inspector 
writes through the Superintenlent of 
Police to the Magistrate that an offence 
has been committed, and therefore action 
should be taken against the accused per- 
son. Under the rules he has to address 
this letter to the Magistrate through the 
Superintendent of Police. If the Super- 
intendent of Police forwards this to the 
Magistrate, then certainly the letter would 
come wilhin ihe definition of the word 
‘complaint’? On the other hand, there 
may be matters in which the Sub-Inspec- 
tor at the time when he writes his report 
has no intention of making a complaint 
but he merely forwards the report to the 
Magistrate through the Superintendent 
of Police. If his letter does not indicate 
that he desires to make acomplaint to the 
Magistrate with a view that he should 
take action judicially, then the letter can- 
not come within the definition of the word 
‘complaint.’ I am, therefore, of opinion, 
that the communication made by the Sub- 
Inspector in this case to the Superintendent 
of Police and forwarded by the latter to 
the Magistrate does not amount toa com- 
plaint within the meaning of s. 195, Crimi- 
nal Procedure Code. 

Q. 2.—As in the case before me, there was 
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no complaint within the meaning of s. 4 (h) 
‘Criminal Procedure Code, the defect can- 
not be cured by s. 537, Oriminal Procedure 
Code. The whole trial was illegal because 
there was no complaint, and the illegality 
cannot be cured under the provisions of 
s. 037, Criminal Procedure Code. I agree 
with the view expressed by Danie's, J. in 
a Singh v. Emperor, 96 Ind. Cas. 211 

Q. 3.—In my opinion, on the facts found 
in this case the accused cannot be held 
guilty of an offence under s. 177, Indian 
Penal Code. 

One of the most important points which 
the prosecution has to establish in a case 
under s. 177, Indian Penal Code, is that the 
accused was “legally bound to furnish in- 
formation on a particular subject to a pub- 
lic servant.” In my opinion, the prosecu- 
tion has failed to establish that the accused 
was “legally bound” to supply information 
on the subject to to the Police. Section 43, 
Indian Penal Code, says that a person is 
said to be “legally bound to do whatever it 
is illegal in him to omit.” The same sec- 
tion says that the word “illegal is applicable 
to everything which is an offence or which 
is prohibited by law, or which furnishes 
ground fora civil action. Apart from the 
provisions ofs. 45, Criminal Procedure Code, 
there is no legal liability on the part of an 
accused person to give the information 
which he possessed to the Police. In Queen- 
Empress va Appayya (10), it was held that 
unless a person is “legally bound” to give 
information, his prosecution under s. 177, 
Indian Penal Code, cannot succeed. My 
learned brother, Bennet, J.in his order in 
this case refers to the view of the Madras 
High Court taken in High Court Proceed- 
ings 2ist December, 1871 (4), where it was 
held that in this section the words “legally 
bound” do not exclusively refer to cases 
where a person is required to give infor- 
mation bysome legislative enactment but 
also include cases where the accused is 
bound to giveinformation to his superior 
in pursuance of a departmental order. LE 
may, however, point outthat the view ex- 
pressed in the above mentioned case, and 
alsoin Virasamt Mudali v. Queen-Hmpress 
(11), was expressly dissented from in Queen- 
Empress v. Appayya (10). The view taken 
in Hari Singh v. Queen-Empress (12), by 
Plowden, J. isin favour of the applicant. 

- Lam, therefore, of opinion, that the accus- 

(10) 14 M 484; LM L J 741; 1 Weir 109, 


(11) 4 M 144. 1 Weir 108, 
(12) 25 P R 1834 Or, 
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ed in the case before me was not legally 
bound to give any information to the Police 
apart from the duty imposed upon him 
under the provision of s. 45, Criminal Pro- 
cedure Code. Merely giving false informa- 
tion tothe Police by a person who is not 
legally bound to give that information, does 
not make a person liable under the provi- 
sions of s. 177, Indian Penal Code. The sec- 
tion has no application toa casein which 
a false statement has baen made to the 
Police by a person who was under no legal 
obligation or who was not legally bound to 
give that information. Such a person may 
be liable for prosecution under s. 182, 
Indian Penal Code, which, however, is a diffe- 
rent matter. To bring a case under s. 177, 
Indian Penal Code, it is absolutely neces- 
sary to prove that the informant was ‘legally 
bound’ to give the information, which is 
proved tobe false, to the Police. Now we 
find that s. 45, Criminal Procedure Code, 
imposes a duty on mukhias (village head- 
men) and other persons to give information 
on certain subjects to the Police. In the 
case before us, we are concerned only with 
cl. (d) of s. 45, Criminal Procedure Code. 
Under the provisions of that secijon a 
mulia is ‘legally bound’ to give informa- 
tion to the Police which he may possess re3- 
pectingthe following points : (1) Tne occur- 
rence in or near such village of any sudden 
or unnatural death : (2) any death under 
suspicious circumstances: (3) the discovery 
in or near such village of any corpse or 
part of a corpse, in circumstances which 
jead to a reasonable suspicion that sach a 
death has occurred ; (4) the disappearance 
from such village of any person in circum- 
stances which tead to a reasonabie suspicion 
that a non-bailable offence has been con- 
mitted in respect of such person. 

In the case before us admittedly no death 


“has taken place and there isno evideace 


that any non-bailable offence has been com- 
mitted about which the mukhia had any 
jnformation which it was his duly to report 
to the Police. This being so, it cannot be 
seid that the accused has failed to give in- 
formation about the occurrence of any death, 
etc. Therefore, his case cannot come under | 
s. 177, Indian Penal Code. No such occur- 
rence, as specified ins. 45 (d), Criminal 
Procedure Code, had taken place and, there- 
fore, it cannot be said that the accused in 
his capacity as a mukhia was legally bound 
to furnish information tð the Police and 
that in view of the duty imposed upon him 
under s. 45, he gave false information to the 
Police. Inmy opinion, the words “any sub- 
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ject” occurring in s. 177, Indian Penal Code 
bave reference to the matters enumerated 
in 5.45, Criminal Procedure Code, or to 
matters about which a person is “legally 
bound” to give information under some 
other law, and to no other subjects. I, there- 
fore, hold that as none of the events enu- 
merated in cl. (d) of s. 45, Criminal Proce- 
dure Code, had happened, it cannot be said 
thatthe accused was legally bound to give 
any information to the Police and that the 
false information which he gave to the Police 
does not bring his case within the four cor- 
ners of s. 177, Indian Penal Code. Lêt the 
record be returned to the Bench concerned. 
By the Court.—In view ofthe opinion 
expressed bythe third learned Judge this 
revision is allowed. The conviction andthe 
sentence passed on the accused are set 
aside, and itis ordered that the fine, if paid, 
shall be refunded. 


D, Revision allowed, 
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Madras Local Boards Act (XIV of 1920), s. 163-A 
—Public pathways—Ownership of sotl—Adjnining 
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ty-~E ffect—Ownership of spontaneous trees growing 
on highways. 

In the case of public pathways in a zemindari 
the zemindar who is the owner of the adjoining 
land willalso be theowner of the pathway and of 
the trees growing uponit subject to the rights of 
the publicto use jit asa highway; and the vesting 
ofthe pathway in a Municipal body by the Legis- 
lature cannot affect the rights of the adjacent owner 
in the soil of the pathway, inasmuch as what is 
vested in the local authorities by the Legislature 
ig not .the land over which the pathway is formed 
but the pathway qua pathway. Forthis purpose it 


is immaterial whether the pathway was in exist-. 


ence prior to the Permanent Settlement or came into 
| existence after the Permanent Settlement. 


As regards trees on a pathway, the rights of the- 


parties may differ according as they have been 
planted by the local authority or not. Where the 
local authority is authorised to plant trees on the 
highways vested in it, trees so planted may belong 
to it. But in the case of trees spontaneously srown 
the balance of authority is infavour of the view 
that they belong to the owner of the soil and not to 
the local authority, 

The provision contained in the Madras Local 


Boards Act, s. 163-A prohibiting persons from fell- 
ling, removing or otherwise damaging any trees 
vesting in or belonging to a Local Board and grow- 
ing on a public road apply only to trees which vest 
in orbelong tothe Board. It does not deprive the 
adjoining owners of their rights in spontaneous 
trees growing on the sides of a road. Chairman of 
the Howrah Municipality v. Khetra Krishna Mitter 
(2), Narayanaswamt Naidu v. Secretary of State for 
India (3), Orr Ewing v. Colquhown (11). Galbraith 
v. Armour (12), City of London Land Tax Commis- 
stoners v. Central London Railway (13), Chairman 
of the Nathati Municipality v. Krishnahart Lal 
Goswami (14) and Couerdale v. Charlton (18), and 
other cases referred to. 

S. O. A. against the decree of the Court of 
the Subordinate Judge of Cocanada in A. S. 
No.. 107 of 1927, preferred against the 
decree of the Court of the District Munsif 


of Cocanada in O. S. No. 103 of 1926. 


The Advocate-General, for the Appellant. 

J Mr. K. Srinivasa Rao, for the Respon- 
ent. i 

Judgment.—This is an appeal by the 
plaintif in which though the pecuniary 
interests directly involved are small, some 
interesting questions arise for decision. 
There is a puntha or public pathway (mark- 
ed 8. No. 260) in Surya Rewpetta, a part 
of the plaintiffs zemindari. The defen- 
dant is the Municipal Council of Cocanada, 
in whom this puniha is now vested up to 
1919 it would appear to have vested in the 
Taluq Board of Cocanada by whom it was 
transferred to the defendant Municipality, 
in 1919 or 1920. The paint for decision is, 
what are the righis of the plaintiff and the 
defendant in respsct of the Palmyra trees 
growing on this bit of land. Neither the 
plaint nor the writlen statement suggests 
that these trees were planted by the plain- 
tiff cr the defendant or the Talun Board, 
P. W. No. 3 says. “I do not know. who 
planted them.” Presumably they were 
spontaneous growths and I deal with the 
matter on this assumption. 

One contention on behalf of the plaintiff 
and one on behalf of the defendant may 
easily be put aside. The plaintiff claimed 
that the written statement admitted his 
original title to the lond. I agree with the 
Courts below that this is not a reasonable 
construction of the allegation in the written 
statement. On behalf of the defendant, 
undue stress has been laid on the descrip- 
tion of the land as ‘Poramboke’ in the record 
of righis and the Settlement Register. Being 
a public pathway it was rightly -classed as 
‘Poramboke’ but; this description or classifi- 
cation throws little light on the question of 
title and much Joss on the right to the 
trees. 


`~ 
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The written statement alleged that this 
piece of land had been acquired by the 
Government long ago for public purposes 
and the Taluq Board had been exercising 
ownership therein. No attempt has been 
made to prove any such acquisilion, The 
case must, therefore, be dealt with on the 
footing that the Taluq Board and the defen- 


dant Council have only such rights as vest. 


in them under the statute, by reason of the 
land being used as a publie way. : 

The two issues framed in tne case are by 
no means calculated to bring out the real 
points in controversy. The first issue was, 
whether the plaintiff has subsisting title to 
the suit land. This language suggests that 
the question was raised in terms cf Art. 142 
of the Limitation Act. But as the ques- 
tion of limitation is raised by the second issue 
the first issue must be taken to relate to 
the loss of the plaintiff's rights, if any, by 
some other means. But the judgments of 
both the Courts have mainly discussed the 
question, whether the plaintiff at any time 
had a right to the land or the trees. 

The second issue was whether the plain- 
tiff had been in possession for 12 years 
before suit. The word ‘for’ must apparent- 
ly be a mistake for “within” and that is 
how both the lower Courts have discussed 
it. The suit is not one for possession on 
the footing of dispossession but one for 
declaration and damages. In such a case 
it is difficult to see the justification for an 
issue in terms of Art. 142. Assuming, asa 
limitation issue ex hypothesi must, that the 
Plaintiff had title at some anterior time, it 
would be for the defendant to establish its 
extinction, except when the suit falls 
under Art. 142. Further, I do not think 
that in view of the pleadings, it was open 
to the Courts below to find that the plaintiff 
has not had enjoyment of the trees in 
question, within 12 years of suit. The 
allegations in the written statement, refer 
to the enjoyment of the land and issue 1 
specifically refers to the land and when 
Issue No. 2 follows, without specific refer- 
ence to the trees as distinguished from the 
land, itis not clear whether the enjoyment 
of the trees by the plaintiff within 12 years 
was meant to be put in issue. The plaint 
specifically alleges in para. 4 that for Fasli 
1331 the trees were leased by the plaintiff 
to Veerasami and then it proceeds. “The 
plaintiff understands that the defendant 
has been leasing out the trees fur the sub- 
sequent Faslies contrary to plaintiff's right.” 
In para. 8, it is stated that the cause 
gf action arose on July - 10, 1922, when 


the leaves. were first cut by a lessee 
of the Municipality. In answer to these 
definite allegations, there is not a word in 
the written statement suggesting that the 
defendant Municipality or the Taluq Board 
before it, ever leased or otherwise enjoyed 
the trees prior to Fasli .1331. The District 
Munsif refers to an’ admission by P. W. 
No. 2 that the lessee Veerasami could not 
enjoy the trees’ as defendant obstructed. 
But that would not amount to ‘dispossession’ 
and much less to any proof that the Munici- 
pality has been leasing these trees prior to 
the date admitted in the plaint. 

The discussion of this question of limi- 
tation in paras. 4 and 5 of the appellate 
judgment is not very illiminating. I am 
not concerned to decide whether the plain- 
tifl’s allegations of enjoyment of these treeg 
prior to 1918 is true or not. But the learned 
Subordinate Judge has not stated clearly 
what his opinion is as to the events that 
are said to have happened in 1918. His 
remark in para. 6 that because plaintiff 
asserted in the plaint a specilic kind of 
user for a long pericd of time, 1b was not 
open to him to rely upon the principle that 
Possession must in such cases be held to 
follow the title is too broadly stated (see 
Ramanathan Chettiar v. Lakshmanan 
Chettiar (1). It must be remembered in 
this case that the lard is admittedly used 
as a public pathway and there is according- 
ly no possibility of ils being used by the 
plaintiff as ordinary private land. The 
plaintiff claims only such interest in the 
land as a private owner could have in land 
which is subject to a publicright ofway and 
the user of it by the public as a way cannot 
be any interference with his rights. Ifas 
owner of the soil, he is in law entitled to 
the trees, least that should be shown by those 
who plead the extinction of his right thereto 
by lapse of time, is that somebody else has 
been enjoying them for the statutory period. 
His mere non-enjoyment will not, in a case 
of this kind, account to ‘dispossession’ or 
‘discontinuance’ of possession. The sub-soil 
rights themselves require another kind of 
interference, before any question of limita- 
tion can arise in respect thereof. 

The question of the nature and extent of 
the plaintiff's right as zamindar, in land 
Within zemindari, when there is admittedly 
a public pathway over such land, may first 
be considered, without reference to the 
statutory provisions vesting such roads and 

(1) 54 M622; 133 Ind. Cas, 9; 33 L W 747; 61 M 


L J 224; Ind. Rul, (1931) Mad. 697; AIR 1931 Mad, 
644, 
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pathways in Local Boards or Municipalities. 
In the absence of definite evidence as to 
the time when the site came to be used as 
a puntha, the question has to be dealt with 
on alternative hypothesis. If it became a 
-puniha only after the Permanent Settlement, 
it is difficult to see why the plaintiff should 
not be held entitled to the land subject to 
the rights of the public. Itis little to the 
point tosay that this would depend upon 
the terms of dedication. Nobody suggests 
an express dedication and it will be strange 
indeed if there should have been one for a 
village pathway. As observed by Mukher- 
jee, J. in Chairman of the Howrah Munici- 
pality v.Khetra Krishna Mitter (2), what 
is likely to have happened is that the public 
of the neighbourhood was merely allowed 
to use the land as a pathway and the only 
inference which may legitimately be drawn 
from ‘such user is that the dedication was of 
just what was required for a public path- 
way. 

= Assuming, however, that the land was 
used as a public pathway even prior to the 
Permanent Settlement and this is the 
assumption most favourable to the defen- 
dant—the question is whether the Couris 
below are right in their conclusion that the 
plaintiff has no title to maintain this suit. 
In dealing with this question, they have 
failed totake note of the distinction bet- 
ween the pathway as such and the owner- 
ship ofthe land. They have also lost sight 
of the basis on which the ownership of the 
soil under a highway rests, 

The decisions referred to in the judg- 
ment under appeal, viz., Narayanaswami 
Naidu v. Secretary of State for India (3), 
Venkatarama Sivan v, Secretary of State fur 
India (4) and Raja of Pithapuram v. S2cre- 
tary of State for India (5), relate to the 
claim of a zemindar or inamdar to owner- 
ship of what is actually used by the public, 
not of the soil subject tothe rights of the 
public. For instance in Raja of Pitha- 
puram v. Secretary of State for India (5), 
the plaintiff claimed that the puntha, land 
had become his private property in the 
sense that he could get it cultivated, that is 
in negation of the rights of the public to 
use it as away. The observation that the 
Government is the custodian of ths rights 
of the public and that, therefore, cannot be 

(2) 33 C 1290 at pp. 1297, 1298. 
ane 24M Ld 36; 14 Ind. Cas. 261; (1912)M WN 

(4) 36 M L J 208; 30 Ind. Cas. 360; 9 L W 381; 25 M 
L T 232; (1919) M WN 191 


(5) 47 ML J 784; 85 Ind. Cas, 345; (1925) M W 
nly A IR 1925 Mad, 415, eee) JM WON 


presumed to have parted with them at the 
Permanent Settlement must be understood 
in relation to the rigats of the public, wko 
have nothing te do with the soil. Similarly 
in Venkatarama Sivan v. Secretary of State 
for India (4), the question related to land 
used as a cremation ground in an tnam 
village and the learned Judges applied the 
theory thatit would be presuming a viola- 
tion of trust, to hold that Government would 
have assigned to the inamdar land which 
Government were bound to preserve for the 
communal use of the village. As indicated 
already, there is no question of public 
use or trust for public use, so far as rights 
in the soil of a highway are concerned when 
there is no denial of the rights of: public. 
The decision in Narayanaswami Naidu vV. 
Secreiury of State for India (3), is of 
doubtful authority at the present day, (see 
per Sadasiva Iyer, J. in Venkatarama Sivan 
v. Secretary of State for India (4). What- 
ever the position may be in respect of 
rivers bounding or flowing through an imam 
village, it will be too late at the present 
day to maintain that even in respect of 
rivers bounding or flowing througa a zemin- 
dari the bed continues to be vested in the 
Government. The principle that the pro- 
prietor of the adjoining land is also owner 
of the bed of the river ad meduim filume 
had been recognised in several Indian 
decisions of which itis sufficient to mention 
Venkatalakshmi Narasimha v. The Secretary 
of State for India (6), Secretary of 
State for India v. Maharaja of Bobilli (T), 
Sannidhiraju Subbarayudu v. Secretary of 
State for India (8), and the Secretary of 
State for India v. Maharajah of Burdwan 
(9) See also the Secretary of State for 
India v. Sannidhirajyu (10). In Secret- 
ary of State for India v. Sannidhiraju 
(10) the Judicial Committee re afirm 
what has been said in Orr Ewing v. 
Colquhown (11) and Galbraith v. Armour 
(12) that apublic right of way over land 
stands on the same footing as a public 


(6) 41 M810; 47 Ind. Cas. 606; 35 M L J 159; (1918) 
M W N 662 GF B). 

(7) 30M LJ 163; 32 Ind. Cas. 279,19 MLT6; 3 
L W 119; (1915) M W N 1025. 

(8) 50 M 961; 105 Ind. Cas. 864; 26 L W 513; (1927) 
M W N8534; A IR 1927 Mad. 988; 53 M L J 868. 

(3) 49 O 103; 67 Ind. Oas. 835; 350 L J 923,42 ML 
J 6l;4U PLR (PO0)1;2560 WN 619; A IR 1922 
P O 6; 48 I A 565 0). 

(10) 55 M 268 at p. 276; 136 Ind. Oas. 413A I R 
1932 PC 46; 35 L W 238; 62 ML J 213; 36 OW 
N 359; 34 Bom. L R 500; Ind. Rul, (1932) PO 109; 
(1932) A L J 348; (1932) M W N 480; 5914 56;55 QO 
LJ 461 (P O). 

(11) (1877)2 AC 839, 

(12) 4 Bell's App, 374. 
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right of navigation over a river and that in 
respect of ariver as well as of a highway, 
the bed or soilis presumed to belong to the 
proprietors of adjacent land. 

The question, therefore, isnot whether the 
puntha or even the land underneath it is 
likely to have been granted to the zemindar 
at thetime of the Permanent Settlement, 
but whether by reason ‘of his ownership of 
the adjacent lands, the zemindar does notin 
law become ihe owner of the soil under- 
neath the highway. The reason of this rule 
was sought to be canvassed in City of 
. London Land Tax Commissioners v, Central 
London Railway (13) but the House of 
Lords intimated that whatever its history 
or reason may be the rule was too well es- 
tablished to beso canvassed or limited with 
reference to the reason underlyingit. Lord 
Atkinson observed that the presumption is 
applicable even tocases where no grant or 
conveyance has to be constructed and un- 
less and until rebutted ihe 1ule must prevail 
Lord Shaw put rivers and highways on the 
same footing for this purpose (See p. 379.) In 
Chairman of the Nathatt Municipality v. 
Krishnaheri Lal Goswami (14) the Calcutta 
High Court applied this principle as be- 
tween a zemindar and a Municipality. 

With reference to the ownership of trees 
ona highway, it is instructive to note the 
observations of Lord Atkinson in the City of 
London Land Tax Commissioners v. Central 
London Railway (13). Speaking of the 
Tights of the owner of the soil, he quotes 
Lord Mansfield as citing with approval a 
passage from. Rolle’s Abridgment to the 
effect that “the freehold and all profits 
belong to the owner of the soil; so doall 
the trees upon it and mines under it. There 
can thus be no doubt that whether the 
puntha was in existence prior tothe Per- 
manent Settlement or came into exist- 
ence after the Permanent Settlement, 
the zemindar as owner of the adjoining 
land, will also be the owner of the soil of 
the puntha and of trees, growing upon it, 
subject tothe right of the public to use it 
asa highway. - 

Does it then make any difference, that 
under the provisions of the Lccal Boards 
Act or the Municipalities Act the pathway 
or the highway has come to be vested in 
Local Board or Municipality? The effect of 
such vesting has been fully discussed in 
Sundaram Aiyar v. The Municipal Council 
of Madura and the Secretary of State for 


(13) (1913) A O 364 at p. 372. 
(14) 13 O 171, 


India (15) and the result of the authorities 


has been stated as follows :-— 

“What is vested in urban authorities is not the 
land over which thestreetis formed but the street 
qua street and the property in the street thus 
vested in a Municipal Councilis not general prope:ty 
ora species of property known to the Common Law 
but aspecial property created by statute and vested 
ina corporate body for public purposes”. Pages 
No. 645 and 653,) 


It is clear according to the authorities 
that this vesting cannot affect the rights of 
the adjacent owner in the soil of the high: 
way. 

As regards trees on the highway, the 
rights of parties may differ according as 
thev have been planted by the local authori- 
ty or not. Whether ordinarily the local 
authority will have aright to plant trees 
ona highway or nol, there can be no doubt 
that under the Local Boards Act it is 
authorised to plant trees. (Sees. 95 of the 
Local Boards Act 1884, and s. 112 of the Act 
of 1920, And it may be a legitimate infer- 
ence, that trees so planted belong to the 
local authority. Itmay also be that the 
owner of the soilmay not be entitled to 
plant trees on the highway so as to obstruct 


the user thereof by the public or 
even without the previous permission 
of the Local Board if the statute 


so provides ride s. 163 (a) inserted in the 
Local Boards Act by XI of 1930. But where 
trees spontaneously grow on the highway 
the balance of authority isin favour of the 
view that they belong to the owner of the 
soil and not to the local authority. This is 
the view stated in Mackenzie on Highways at 
p. 54 on the authority of the opinion of James 
V.C.in Turner v. Ringwood Highway Board 
(16). The other case referred to at the foot- 
note on page 54in Mackenzie’s book, viz., 
Nicol v. Beaumont (17) throws no light on this 
question. Coverdale v. Charlton (18) related 
only to grass growing on the highway and 
as observed in Sundaram Atyarv. The 
Municipal Council of Madura and The 
Secretary of State for India (15) its autho-- 
rity as to the nature and extent of the 
vesting in the local authority has been con- 
siderably shaken by later pronouncements. 
In Stillwell v, New Windsor Corporation 
Clauson, J., discussed Coverdale v, Charlton 
(18), and the learned Judge wasof opinion 
that the trees cn a highway should be 


treated as the highway authorities trees 
(15) 25 M 635 at p 646. 
(16) J861) 9 Eq. 418. 
(17) (1883) 53 L: J Ch. 853; 50 L T 112. 
(18}(1879) 4 Q BD 104; 48 L JQ B128; 40 L T 88; 27 
R 237 


(19) (1932) 2 Ch. 155; 101 LJ Ch, 342; 147 LT 308; 
30 L GR 417; 176 S.J 433, l 
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“for all the purposes of exercising the righis: 
` fact has been spoken to by D. W.No.1, I 


of the highway authoritys”, i.e. the extent 
to which it is*necessary to keep the high- 
way fit for the use of the public. In that 
“ case the claimant complained of the action 
of the local authority in removing or 


threatening to remove trees which were‘ 


found to bein the highway. Dealing. with 
case on the footing that the trees might 
either have been planted by the highway 
authority, or by the owner of the soil with 
the permission of the highway authority the 
learned Judge held that if the highway 
authorities were satisfied that the trees 
caused an obstruction to the use of the 
highway they would not only have the right 
but would be under a duty to remove the 
obstruction. He refers to the fact that even 
in Coverdale v. Charlton (18) Bramwell, L.J. 
doubted whether the effect of s. 149 of theEng- 
lish Public Health Act, 1875 was to vest the 
. property in the trees in the highway authori- 
ty. Being of cpinion that the authority was 
entitled to remove the trees on the ground 
of obstruction, he left alone the question. 
asto the property in the timber, when (he 
trees have been felled. 

In the Madras Local Boards Act, a pro- 
vision has been inserted by the Amending 
Act of 1930, prohibiting any person from 
felling, removing or otherwise damaging 
, any tree vesting in or belonging to a Local 
Board and growing on any such public read 
(See sub-cl. (2) of s. 163 A). There was no 
similar provision in the previous Acts, and 
it is perhaps too much to draw inferences 
from the language employed in this pro- 
vision. But] may note for what is worth, 
that according to this prcvision, two condi- 
tions must be satisfied, viz., not merely that 
the tree grows on a public road vested in. 
or belonging to a Local Board but that the 
“ tree itself should vestin cr belong to the 
Local Board. There is nothing in the Local 
Boards Act to suggest that the beneficial 
enjoyment of trees spontaneously growing 
on the sides of a highway was intended to 
. belong to the Local authority or to exclude 
the general principle that they belong to the 
owner of the adjacent land. 

For these reasons, I should have upheld 
the plaintiff's claim to the trees in question, 
but for one circumstance appearing in the 
evidence of D. W. No. 1, viz, that the de- 
fendant Municipality is said to have 
acquired the lands adjoining the suit puntha. 
The bearing of this circumstance has not 
been adverted to by either ofthe Courts 
below nor has any reference been made 
{o it inthe written statement. Bui as the 


defendant isa public body and as the 


do not wish to deprive the defendant of the 


right waich on the very principle of the 


decision in City. of London Land Taz 
Cummisstoners v. Central London Railway 
(13) it would have acquired by reason of 
the acquisibion of the adjoining properties. 


"E 


Before coming to a definite conclusion on - 


this point, it seems to me better to call for 


a finding from the lower Appellate Court- 


onthe question, whether and to what ex- 
tent, the defendant Municipality has be» 
come the owner of lands adjoining the suit 
puntha. Both parties will be at liberty to 
adduce any fresh evidence relevant to 
this question. Finding to be submitted by 
April 15. Ten days for objections. 


In pursuance of the directions contained 
judgment the Additional ` 


in the above 
Subordinate Judge of Cocanada submitted. 
the following 

Finding:—In S. A. No. 337 of 1931, filed 
against the decree of the Subordinate Judge 
of Cosanadain A. S.No. 107 of 1927, the 
High Oourt was pleased to call fora finding 
on the following question 


“Whether and to .what extent the defendant 
Municipality has become the owner of lands adjoining 


the suit ‘puntha.” 

Upon receipt of the High -Court's 
order, the case was posted to this date 
for further evidence, if any and notice 
was accordingly given to both parties. No 
evidence was Jet in to-day, but the appel- 
lant's Vakil filed a memo, admitting that 
the lands adjoining the suit puntha (S. 
Nos. 258, 259, 261 and 262) belong to the 
Municipality, having been acquired under 
the Land Acquisition Act. The memo is 
herewith submitted. I, therefore, find that 
the defendant Municipality is the cwner 
of the lands adjoining the suit puniha. 





This Second Appeal coming on for final. 


hearing afterthe return of the finding of 


‘the -lower Appellate Court upon the issue 


referred by this Court for trial, the Court 
delivered the following . 

Judgment.—In view of the report by 
the lower Court that the adjacent lands 
admittedly belong tothe Municipality, the 
Second Appealfails and must be dismissed 
with costs. < 


A. Appeal dismissed, 
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Hindu Law—Joint family—Presumption of joint- 
ness—Separation—Burden of proof—EHvidence Act 
I of, 1872), s. 32—Statement of person who is dead 
contained in deed of family settlement that there was 
partition—Statement in interest of person making 
u—Whether can be admitted to prove separation. 
The presumption of Hindu Law in favour of joint- 
ness 18 peculiarly strong in the case of brothers, and, 
therefore, the burden of proving separation lies 
heavily upon the plaintiffs who assert it although it 
may be that the task of the plaintiffs to prove separa- 
tion has become more difficult by lapse of time. [p. 
788, cols. 1 & 2.] 
'Case-law referred to.] 
_ A statement of a person who is dead contained 
in the deed of family settlement to the effect that 
after the death of his father a partition was effect- 
ed amongst the brothers is a statement which is not 
admissible in evidence to prove separation under 
.any provision of the Evidence Act, it being ob- 
viously in the interest of the person who made it, 
[p. 789, col. 1.] 
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Mr. G, Hasan, for the Appellant. 

Messrs. L. S. Misra, S.C. Das, H, 
Husain and Salik Ram, for the Respon- 
‘dents. 

Judgment.—These are three connected 
appeals arising out of two suits, namely 
suit No. 5 of 1933 filed by Maharaj Narain, 
Bishambhar Nath aad Tirbhuwan Nath 
sgainst Shaikh Rub Ullah and 15 
others, and suit No. 19 of 1933 filed by Raj 
Navain against the plaintiffs of suit No. 5 
cf 1933 and all the defendants in that suit. 
Suit No. 5 of 1933 was decreed, and defend- 
ants Nos. 1, 2,4, 6,7, 8 and ilto 14 have, 
through their Counsel, Mr. Hyder Husain, 
filed First Civil Appeal No. 53 of 1934, 
Babu Raj Narain, defendant No. 15 in suit 
No. 5 of 1933, is the plaintiff of suit No. 19 
of 1933,and he has filed a separate appeal 
against the judgment and decree passed in 
suli No. 5 of 1933, and his appeal is 
numbered First Civil Appeal No. 101 of 
1934. Suit No. 19 of 1933, which was tried 
jointly with suit Ne. 5 cf 1933, was dis- 
missed by the trial Court, and the plaintiff 
Babu Raj Narain has filed an appeal which 
is numbered First Civil Appeal No. 27 of 
1934. 

The following pedigree, which is an 
abstract froma larger genealogical table, 
will show the relationship between the two 
sets of rival plaintiffs:— 


JOGRAJ KAYESTH 
| 


{ 
Mukta Prasad 


| 





| 
Ram Bihari Lal 


| 
Rang Bihari Lal 


| 
Madari Lal (died 
issueless,) 


Krishna Bihari Lal 


” (died about 1860-1862) (died in June 25, (died in 1918, leaving 
—Musammat Sitala 1991) ` three sons, who are not 


(died issueless on January 29, 
1921). 


concerned in this litigation) , 


| 
By his first wife By his second wife 
| 
p | 
lrag Narain Raj Narain Maharaj Narain Bishambhar Tirbhawan 
(dead) (plaintiff of Suit No. (plaintiit No. 1 Nath Nath 
| 19 of 1933 of Suit No. 5). (plaintiff (plaintiff 
Balkrishna and defendant No. 2 of Suit No. 3 of 
(defendant No. 15 of Suit No. 5). Suit No, 5), 
No. 16 of No. 5 of 1933). 
Suit No. 5 
of 1935), 


The plaintiffs of suit No. 5 of 1933 alleged 
in- their plaint that Mukta Prasad, their 
grandfather, died in Shahi times before the 
annexation of Oudh by -the British Govern- 
ment, ‘leaving considerable zamindari 
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property situate in villages Chandpur, 
Jhanjhri and Parmani in” the District of 
Unao,.that he had three sons, namely Ram 
Bihari Lal, Rang Bihari Lal and Krishna 
Bihari Lal, that Ram Bihari Lal was 
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separate from his brothers and owned an- . 


cestral family property, viz. l biswa and 
odd share in village Chandpur, 8 pies 
zamindart share in village Jhanjhri, and 1- 
anna 4 pies share in village Parmani, that 
he died 70 years ago, and his widow Musam- 
mat Sitala entered into possession of her 
husband's property as his widow for her 
life-time, that she executed various deeds 
of transfer in favour of the predecessors-in- 
interest of defendanis Nos. 1 to 14, that 
all these transfers were made by a Hindu 
widow without legal necessity and are not 
binding on the plaintiffs or on their father, 
who was the sole reversionary heir of his 
brother Ram Bihari Lal at the time of the 
death of Musammat Sitala, which took place 
on January 29, 1921, that the plaintiffs’ 
father died on June 25, 1921, that plaintiffs 
are the sons by their father's second wife, 
whilst defendant No. 15, Raj Narain, and 
his deceased brother Prag Narain were 
-the sons by the first wife of Rang Bihari 
Lal, that by a written deed of family 
settlement Raj Narain, defendant No. 15, 
and the father of Balkrishna defendant No. 
16, gave up their right to the property in 
_ suit. Upon these allegations the plaintiffs 

of suit No. 5 of 1933 prayed for a decree for 
proprietary and actual possession of the 
properties in suit together with mesne 
Bite amounting to Rs. 600 and costs of the 
The plaintiff Babu Raj Narain of suit 
No. 19 of 1933 filed his suit on January 3], 
1933, about four weeks after the plaintiffs 
of suit No.5 of 1933 had filed their suit. 
He made the same allegations against the 
defendants Nos. 1 to 14 as those contained 
in the plaint of suit No.5 of 1933, but he 
alleged that according toa family custom 
. of stribant he was entitled to a half share 
in the property in suit, the other half going 
to the plaintiffs of suit No. 5 of 1933. 


The defendants raised several pleas, 
which it is not necessary to set forth at 
length in this judgment, and upon_ the 
pleadings ofthe parties, the learned Ad- 
ditional Subordinate Judge of Unao framed 
the following issues:— 


“l. Was the property in suit the 
separate property of Ram Bihari 
Lal as is alleged by the plaintiffs ? 

2. Was Rang Bihari Lal the nearest 
reversioner to the property at the 
death of Musammai Sitala ? 

3. When did Musammat Sitala die? Its 
effect on limitation ? 

4, Was Musammat Sitala owner of the 
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property for any of the following 

-  - yeagons? ` 

(A) Because she was in adverse posses- 
sion of it. 

(B) Because settlement was made with 
her under Lord Canning’s proclamation. 

5 (a) Was Musammat Sitala a parda- 

nashin lady? 

(b) Did she execute the transfer refer- 
red to in para. 6 of the plaint in- 
ielligently and for consideration or 
not? Its effect? 

Were the transfers executed for any 
legal necessity or other purpose 
binding on the reversioners? 

7. Are defendants Nos. 1, 2, 6,7 and8 
transferees in good faith and for 
consideration from an ostensible 
owner and are they, therefore, pro- 
tected? 

Did the defendants Nos. 15 and 16 
relinquish their share in the pro- 
perties in suit in favour of the 
plaintifi’s father? Its effect? 

Are the plaintiffs entitled only to half 
share by virtue of the custom 
alleged by the defendant No. lo? 
Its effect? 

Are ss. lll and 233-K of the Land 

Revenue Act a barto this suit as 

is alleged by the defendant? 

To what relief and mesne profits 

and to what extent and which of 

the rival plaintiffs are entitled?” 

The trial Judge held that the property 
in suit was the separate property of Ram 
Bihari Lal, asis alleged by the plaintiffs, 
and decided Issue No.1 in favour of the 
plaintiffs. His finding on Issue No. 2 was 
that Rang Bihari Lal was the nearest rever- 
sionary heir tothe property in suit at the 
time of the death of Musammat Sitala. His 
finding on the third issue was that Musam- 
mai Sitala died on January 29, 1921, and 
that both suits were within limitation. His 
finding on the 4th issue was that Musammat 
Sitela was not full owner of the property in 
suit. His finding on Issue No. 5 was against 
the plaintiffs. His finding on Issue No. 6 
was. against the defendants, and he held 
that the transfers executed by Musammat 
Sitala were not for legal necessity or for 
any other purpose binding on the rever- 
sioners. He decided Issue No. 7 against the 
defendants, and he held that defendants 
Nos. 1, 2, 6, 7 and 8 were not transferees in 
good faith and for eonsideration from an 
ostensible owner. His finding on the 8th 
issue was that defendant No. 15, the plaint- 
iff of suit No. 19 of 1933, and his nephew 


= 


oe 


5? 


10. 


11. 
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Balkrishna had relinquished their share in 
the- properties in suit’ in favour of the 
plaintiffs of suit No.5 of 1933. He gave no 
finding on Issue No. 9. He decided Issue 
No. 10 against the defendants, and held 
that ss. lll and 233 (k) of the Land 
Revenue Act did not bar the plaintiffs’ suit. 
He accordingly decreed the suit of the 
plaintiffs of suit No. 5 of 1933 against the 
defendants Nos. 1 to 14, and dismissed 
suit No. 19 of 1933 filed by Babu Raj 
Narain. The defendants Nos. 1,2, 4, 6, 7, 
8 and 11 to 14 have filed Appeal No. 53 of 
1934, and defendant No. 15 has filed First 
Civil Appeal No. 104 of 1934. He has also 
filed First Civil Appeal No. 27 of 1931 
against the judgment and decree of the 
lower Court dismissing his own suit No. 19 
of 1933. 

We have heard the learned Counsel of 
both parties at great length on the first 
issue, which is the principal issue in this 
case. That runs as follows:— 

“Was the property in suit the scparate property 
of Ram Bihari Lal as is alleged by the plaintiff?" 

The plaintiffs in their plaint do not state 
specifically when and for what reason Ram 
Bihari Lal, their uncle, separated from his 
brothers, Rang Bihari Lal, and Krishna 
Bihari Lal. All that is alleged in the 
matter of separation is contained in para. 3 
of the plaint, which runs as follows:— 

“That Ram Bihari Lal's family wag separate from 
his brothers and he owned the following ancestral 
property besides considerable movable property.” 

The family of Ram Bihari Lal admittedly 
consisted of himself and his wife and no 
one else. Itis also alleged in the plaint 
that Ram Bihari Lal died about 70 years 
ago, and his widow Musammat Sitala died 
on January 29, 1921. At that time only 
Rang Bihari Lal, the brother of Ram 
Bihari Lal, was alive, Krishna Bihari Lal, 
the other brother of Ram Bihari Lal, having 
died in 1918. The question of the separa- 
tion of Ram Bihari Lal from his brothers, 
and the necessity and occasion for such 
separation, were matters which were not 
cleared up at the time of oral pleadings. 

Plaintiffs’ Witness No. 1, Bishambhar 
Nath, plaintiff No. 2, has frankly admitted 
in his cross-examination that he did not 
possess any documentary evidence con- 
cerning the alleged separation of Ram 
Bihari Lal from his brothers, Rang Bihari 
Lal and Krishna Bihari Lal. He has also 
not explained why and on what occasion 
Ram Bihari Lal separated from his brothers, 
Rang Bihari Lal and Krishna Bihari Lal. 
He didnot see Ram Bihari Lal, and his 
information as tothe alleged separation is 
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based upon what he says he heard from his 
deceased father Rang Bihari Lal. His 
statement, therefore, that Rang Bihari Lal 
separated from his brothers, is absolutely 
worthless. He has further stated that 
Krishna Bihari Lal separated from his 
brother Rang Bihari in 1865 or thereabouts. 
If Ram Bihari Lal had already before 1860 
separated frem his brothers Rang Bihari 
Lal and Krishna Bihari Lal, as alleged by 
the plaintifs, then the joint status of the 
family had been broken up, aud each bro- 
ther must be deemed to have separated in 
the lifetime of Ram Bihari Lal; and if that 
be the case, it is hard to understand why 
Krishna Bihari Lal again separated from 
his brother Rang Bihari Lal in 1365, after 
the death of Ram Bihari Lal. Plaintiffs’ 
Witness No. 1, Bishambar Nath, plaintiff 
No. 2, has further deposed thas he could 
not say what was tre occasion for his being 
told for the first time about the alleged 
separation of Ram Bihari Lal from his bro- 
thers Rang Bihari Lel and Krishna Bihari 
Lal. We have, therefore, no hesitation in re- 
jecting theevidence of P. W.No. 1, B.sham- 
bhar Nath, as absolutely worthless on the 
question of the alleged separation of Ram 
Bihari Lal. Plaintiffs’ Witness No 2, 
Ram Dayal, is a petition-writcr. He did 
not see Ram Bihari Lal with his own eyes. 
He has deposed that Ram Bihari Lal's widow 
and Rang Bihari and Krishna Bihari Lal 
lived in separate houses, but in cross- 
examination he his admitted that Musam- 
mat Sitala’s share in a grove was joint with 
that of Rang Bihari, Krishna Bihari and 
others. His evidence does not go to prove 
any separation between Ram Bihari and his 
brothers. Plaintiffs’ Witness No. 3, 
Manuwwa Ahir, is a witness whose evidence 
has been rejecled by the learned trial 
Judge as quite worthless. He has deposed 
that Ram Bihari Lal was about 12 or 14 
years of age at the time of the Indian 
Mutiny of 1457, and that he died two or 
three years after the Mutiny. He has far- 
ther deposed that Ram Bihari Lal was 
about 20 or 25 years of age at the time of 
Mutiny, and Rang Bihari Lol was about 
20 years of age at that time, and Krishna 
Bibari was 16 or 17 years of age. He has 
also deposed that Ram Bihari and his 
brothers were joint when the mother of Ram 
Bihari Lal died. He has deposed that 
Ram Bibar.’s məther died some 2 or 4 years 
before the Mutiny, and that Ram Bihari 
Lal and his brothers separated some two or 
three years after the death of their mother, 
and that Ram Bihari Lal died two or 
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three years after he had separated from 
his brothers, and ihat when Ram Bihari 
died, Rang Bihari was 20 yesrs of age, 
and Krishna Bihari about 18 or 19 years, 
and that at the time of the Mutiny the 
villagers fled from their village. The 
learned Additional Subordinate Judge in 
discussing the evidence of ihis witness has 
observed:—“I find the evidence of this 
witness unbelievable.” | 

This is all the direct evidence to prove 
separation, and it amounts to absolutely 
nothing. i 

Before we tura to discuss the circum- 
stantial evidence relied upon by the plain- 
tiffs to prove separation between Ram 
Bihari Lal and his brothers, we may observe 
that the presumption of Hindu Law in 
favour of jointness is peculiarly strong in 
the case of brothers, and, therefore, the 
burden of proving separation lies heavily 
upon the plaintiffs. In Nageshar Bakhsh 
Singh v. Ganesha, L. R. 47 I. A. p. 57 at 
D. 70 (1), their Lordships of the Privy 
Council made tke following pronounce- 
ment:— 

“The main proposition is, of course, widely familiar 
PAEA namely, that ‘given a joint Hindu family ..... 
.... the presumption is, until the contrary is proved, 
that the family continues joint.. That presumption 
18 peculiarly strong in the case of the sons of one 
father.’ The learned Judge further refers to ‘ex- 
perience of the manner in which names of Hindus 
are entered not uncommonly in revenue and villag3 
papers in respect of shares; and the Board sees no 
reason to differ from, but approves of, his pronounce- 
ment to the following effect: ‘A definition of shares 
in revenue and village papers affords by itself, but 
a veiy slight indication of an actual separation in 
a Hindu family, and certainly in no case that has 
ever come before us could we have regarded such a 
definition of shares standing alone as sufficient 
evidence upon which to find, contrary to the presump- 
tion in law as to jointure, that the family to which 
such definition referred had separated °,” 

Again in Yellappa Ramappa v. Tippanna, 

L. R. 56 I. A., p. 13 at p. 19 (2), Lord Shaw 
in delivering the judgment of their Lord- 
ships of the Judicial Committee observed 
as follows:— 
“It is no doubt true that there is a presumption 
that a Hindu family continues joint, but the sound 
proposition has for many years been accepted that 
‘the strength of the presumption necessarily varjes 
in every case. The presamption of union is stronger 
in the case of brothers than in the case of cousins 
and the farther you go from the founder 
of the family the presumption becomes weaker 
and ie i 

(1.47 I A57 at p.70; 56 Ind. Cas. 306;7 OL J 

; om. 590; 28 M LT 5:42 2. 
n 13 LW 622 (P C) i a ene 
) A 13 at p. 19; 114 Ind. Cas. 13: A I R1923 
a a EI W 231: 33 O WN 238: 
om, 503 ï ; (1929) A L J 4; 56M 
287 (P O) i Aa, : 
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Sir Dinshaw Mulla in his Treatise on 
Hindu Law, 7th Ed. p. 257, states -the 
law on the subject as follows :—- 

“The presumption that a Hindu family continues to 
be joint 1s mainly available when the question arises 
whether a specilic property, which was admitted- 
ly joint at one time, has continued to be joint 
or jt has ceased to be joint by virtue of a 
separation. If ajoint family possessed property, 
which was admittedly joint, the presumption 
would be that the property continues to be joint, 
and the burden would lie upon the member who 
claims it as his separate property to prove that 
there was a partition and that he got it on such - 
partition. The presumption is peculiarly strong 
in the case of brothers, but almost nil in the 
case of third and fourth cousins.” 


The learned Counsel for the plaintiffs- 
respondents has argued that owing to. 
efflux of time, it was not possible for his 
clients to produce direct evidence of 
partition and separation. It may be that 
the task of the plaintiffs to prove sepa- 
ration has become more difficult by lapse 
of time, but for that unfortunate result 
the plaintiffs are themselves to blame, 
for they could have filed a. suit even in 
the lifetime of Musammai Sitala challeng- 
ing her alienations and having them de- 
clared as not binding on the reversionary 
heirs of Ram Bihari Lal. One of the 
illustrations given in s. 42 of the Specific 
Relief Act (I of 1877) runs as follows :— 

“A widow of a sonless Hindu alienates part of 
the property of which she is in possession as 
such, The person presumptively entitled to pos- 
sess the property if he survives her, may, in 
a suit against the alienee, obtain a declaration 
that the alienation was made without legal neces- 
sity, and was, therefore void beyond the widow's 
lifetime.” 


Thus itis clear that Rang Bihari Lal 
and Krishna Bihari Lal could either or 
both have challenged the alienations of 
Musammat Sitala in her lifetime, if either 
or both of them considered that she had 
only a life estate in the property which 
she was alienating, and if they considered 
that they would be the reversionary heirs 
of Ram Bihari Lal on the death of 
Musammai Sitala. In Saudagar Singh v. 
Pardip Singh, L.R. 45 I A. po 21 (3), 
their Lordships of the Privy Council held 
that such a declaration was rightly made 
under s. 42 of the Specific Relief Act (Act 
I of 1877) although it necessarily involved 
a finding that tke plaintiffs were the next 
reversionary heirs, and the case of Janaki 
Ammal v. Narayanaswami Aryer, L. R. 43 


(3) 45 I A 21; 43 Ind. Cas. 484; 4 PLW 52; 34 


M L J67; 23M LT31; 164 LJ6l; 7L W 146; 27 
C LJ186; 220W N 436; (1919 M WN 323;20 
Eom, L R 509; 45 O 510 (P O). 
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LA. p. 207 (4), was distinguished in the 
ruling cited. It seems to us therefore that 
the plaintiffs of the present suits are them- 
selves to blame if they allowed nearly 75 
years tolapse before they thought fit to raise 
the question of separation between the 
three brothers Ram Bihari Lal, Rang Bihari 
Lal and Krishna Bihari Lal, and they cannot 
therefore legitimately plead that owing to 
lapse of time all the available evidence 
as to separation has disappeared, and that 
they should be allowed to base their con- 
tention as to the alleged separation between 
Ram Bihari Lal and his brothers upon 
such circumstantial evidence as is now 
available to them. 

We will now come to discuss the circum- 
stantial evidence upon which the plaintiffs 
rely to prove separation between Ram 
Bihari Lal and his brothers. This story 
of separation, in our opinion, is highly 
improbable. (Their Lordships reviewed in 
whole evidence and continued). 

The statement contained in Ex. 17, 
therefore, in our opinion, does. not go to 
strengthen the story of the plaintiffs that 
the three brothers had separated in the 
lifetime of Ram Bihari Lal, sometime be- 
foro 1860. The statement of Rang Bihari 
Lal contained in the deed of family settle- 
ment of 1918, (Ex. 54, p. 126), to the effect 
that after the death of his father a parti- 
tion was effected amongst the brothers is 
a statement which in our opinion is not 
admissible in evidence -under any pro- 
vision of the Indian Evidence Act. The 
learned Counsel for the plaintiffs-respondents 
has sought to make the statement admissi- 
ble under s. 32 cl. 7 of the Indian Evidence 


Act. Clause 7 of s. 32 runs as 
follows :— 
“When thestatement is contained in any 


deed, will or other document which relates to 
any such transaction as is mentioned in s. 13 
cl. (a).” 


Section 13, cl. (a) lays down that where 
the question is as to the existence of any 
right or custom, the following facts are 
relevant : 

(a) any transaction by. which the right 
or custom in question was created, claimed, 
modified, recognised, asserted, or denied, 
or which was inconsistent with its existence. 

The statement that on the death of 
Mukta Prasad his three sons separated 
does not fall, in four opinion, within the 


(4) 43 I A 207; 37 Ind Cas. 161; 20M L T 168; 31 
M L J225; 14 A LJ 997; (1916) 3M W N 188 200 
W N 1323; 39 M 634; 18 Bom. L R 856; 24 OL J 309; 
4 L W 530 @ 0), 
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‘ambit of s. 18, cl. (a) of the Indian Evi- 


dence Act. This statement is obviously in 
the interest of the person who made it, Rang 
Bihari Lal, if alive, could not have made 
use of such an admission in his favour nor 
could his sons do so. Wemay also mention 
that there was no occasion for Rang 
Bihari Lal, in the deed of family settle- 
ment, to make a statement in 1918 to the 
effect thatin the lifetime of Ram Bihari 
Lal, on the death of his father Mukta 
Prasad, he and his brothers had separat- 
ed, and we can, therefore, attach no weight 
whatsoever to the interested statement 
made by Rang Bihari Lal in 1918 in his 
own favour. The learned Additional Sub- 
ordinate Judge considers the fact that 
Rang Bihari Lal and Krishna Bihari Lal 
did not challenge the alienations made 
by their sister-in-law, Musammat Sitala as 
a factor going to prove that the family of 
the three brothers had separated. In our 
opinion the obvious inference to be drawn 
from this fact must be against the assertion. 
of the plaintiffs. Ifthe allegations of the 
plaintiffs that separation had taken place 
in the lifetime of Ram Bihari Lal were 
correct, then the conduct of Rang Bihari 
Lal and of Krishna Bihari Lal in allowing 
their sister-in-law, Musammat Sitala, to deal 
with the property as if it were her own 
during the last 60 years of her life is not 
capable of any rational explanation. We 
are, therefore, clearly of opinion that the 
plaintifis have failed to prove that the sons 
of Mukta Prasad separated in the lifetime 
of Ram Bihari Lal. The plaintiffs admit 
that they have got no direct evidence to 
prove separation between the three brothers, 
Ram Bihari Lal, Rang Bihari Lal and 
Krishna Bihari Lal; and the circumstan- 
tial evidence upon which they rely to 
prove separation is, in our opinion, quite 
insufficient to support that conclusion. We 
therefore decideIssue No. 1 against the 
plaintifs of both the suits, and hold that 
the property in both the suits was not the 
separate property of Ram Bihari Lal, as 
alleged by the plaintiffs. It follows from 
this finding that Musammat Sitala, who 
was dealing with the joint family property 
belonging to the two surviving brothers of 
Ram Bihari Lal, had no right to it, and was 
therefore in adverse possession thereof and 
she became, by adverse possession for more 
than 12 years, full owner of the property 
in her possession. In view of our finding 
on Issue No. 1, it is unnecessary for us to 
give any finding on the other issues in- 
volved in the suits. The finding on Issue 
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No. 1 makes an end of the case of the 
plaintiffs. 

The result, therefore, is that we allow 
the appeal of the defendants (First Civil 
Appeal No. 53 of 1934), with costs, and dis- 
miss Suit No. 5 of 1933 with costs in 
both the Courts in favour of the defen- 
dants-appellants, payable by the plaintiffs 
of that suit. Appeals Nos. 27 and 104 of 
1934 filed by Babu Raj Narain are dismiss- 
ed; but we make no order as to the costs 
of these two appeals. 

D. Appeal No. 53 allowed. 

Suit No. 5 dismissed. 
Appeals Nos. 27 & 104 dismissed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 146 of 1934 
February 25, 1936 
SULAIMAN, C. J. AND BENNET, d. 
Messrs. JOHN BROS.— APPELLANTS 
VETSUS 
OFFICIAL LIQUIDATOR, AGRA SPIN- 
NING AND WEAVING MILLS Co., Lrp. 


— RESPONDENTS 

Companies Act (VII of 1913), ss. 188, 185, 199— 
“Any such order .... liquidator "in s. 188 give juris- 
diction against persons other than contributories or 
those mentioned ins. 185--Persons entering into con- 
tract with liquidator during liquidation, whether 
fall under s.185—Realisation of assets—Jurisdic- 
tion of Company Judge—“ Purchaser” in s. 185, 
meaning of— Company Judge, if can order recovery 
of money from persons other than those mentioned 
in s.185. 

The words “ and anysuch order may be enforced 
in the same manner as if it had directed payment 
to the official liquidator” ins. 188, Companies Act, 
do not give jurisdiction to enforce an order against 
persons other than contributories, or persons men- 
tioned in s. 185. The natural construction to place 
on these wordsis that if an order can be enforced, 
which is an order directing payment to an official 
liquidator, the same order can be enforced if it 
directs payment to a bank. [p. 791, col. 2.] 

Persons entering into contract with the liquida- 
tor during the course of liquidation do not come 
under s. 185 and, therefore, an order directing them 
to pay the liquidator cannot be enforced under s. 185 
or under s. 188. [p. 792, col. 1.] 

The Company Judge has jurisdiction for the pur- 
pose of carrying out the liquidation, that is, the 
realization of the assets of the company 
and the rayment of the creditors, ete. But 
judicial decision of matters which may arise with 
third parties owing tcthe transactions entered into 
by the liquidator is not foreign to the jurisdiction 
of the Company Judge and an order cannot be made 
with regard to these matters either under s. 185 or 
s. 188, [p. 791, col. 2.] 

A purchaser does not mean any person who had 
. purchased any goods from the liquidator or from the 
company. The word must be taken to refer to the 
word contributory which immediately precedes it, 
and it means the purchaser of the interest of a 
contributory [p. 792, col lJ _ 
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There is no provision in the Companies Act, which 
enables the Court directing the winding up to reco- 
yer or authorise the recovery of moneys in the hands 
of the person other than those expressly men- 
tioned in s.185 by summary process, and the only 
course open to official liquicator issucha case is to 
institute suits in the regular way. Tarachand 
Jeramdas v. Oficial Liquidator of the Peoples Bank 
of India, Ltd. (5) and English case-law, referred to, 
[p. 793, col. 1.] 

L. P. A. against the order of Mr. Justice 
Iqbal Ahamd, dated September 8, 1934. 

Messrs. B. E. O'Conor and B. Malik, for 
the Appellant. . l 

Messrs. P. L. Banerji, Akhtar Husain 
Khan and I. B. Banerji, for the Respon- 


dent. 


Bennet, J.—This is a Letters Patent 
Appeal by Messrs. John Brothers of Agra 
against the order of a learned Company Judge 
of this Court, dated September 8, 1934. The 
order is that a sum of Rs. 51,266-2-2 should 
be deposited by Messrs. John Brothers in the 
Imperial Bank of India at Agra, in the 
account of the Agra Spinning and Weaving 
Mills Con Ltd., within one week from the 
date of the order, this being the entire 
amount due to ihe Company on accourt of 
spinning charges. A copy of the order was 
sent to the District Judge with tie direc- 
tions that if the amountis not paid within 
a week from the date of the order, immediate 
execution of the order must be issued, in 
ihe manner of a simple money decree under 
the Code of Civil Procedure. Tce grounds 
of Letters Patent Appeal allege that the 
learned Company Judge had no jurisdic- 
{ion to pass. decree and direct its execu- 
tion, and that the order appealed against 
was illegal and was passed with material 
irregularity, and that the official liquidator 
could only file a suit for the realisation of 
the amount, and the procedure adopted was 
illegal. ‘This matter arose from an appli- 
cation by the liquidator ofthe Agra Spinning 
and Weaving Mills Co., Ltd., dated August 
31,1934, in which he pointed out that the 
learned Company Judge had on August 17, 
1934, granted time to Messrs. Jobn Brothers 
to pay the charges, and that Messrs. John 
Brothers kad not paid the charges, and had 
on August 17, 1934, executed a mortgage in 
favour of Govind Ram Ram Nath of all 
their property. No special prayer was con- 
tained in this application, but merely a 
prayer fer directions. Messrs. John Brothers 
filed a reply through their Counsel explain- 
ing why they had made delay in payment 
of the charges. The circumstances which 
gave rise to this matter are as follows:— 

A contract was approved of by the Court 
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on July 2), 1933, by which the liquidator 
entered into a contract with Messrs. John 
Brothers for the working of the Mills in ques- 
tion. By that contract Messrs. John Brothers 
agreed to supply cotton and pay spinning 
charges as well as to pay the running ex- 
penses of the Mills, and Messrs. John 
Brothers were to receive the produce of the 
Mills as their property. 

The amount which Messrs. John Brothers 
had to pay by the 15th of each month would 
give a profil to the liquidator over and 
above the amount which the liquidator had 
to pay for the wages of the operators of 
the Mills and other charges. It would thus 
be seen that in lieu of letting the Mills to 
Messrs. John Brothers for a fixed rent the 
liquidator was making certain payments 
and relying on Messrs. John Brothers to 
recoup him for these payments made in 
any given month by the 15th of the follow- 
ing month. Messrs. John Brothers fell 
behind in their payments and the learned 
Company Judge on various occasions gave 
them time to make good the amount which 
was due from them. Eventually the learned 
Judge on the ar plication in question passed 
the order that payment should be made of 
this amount of about half a lac; and if not 
made within a week, the order should be 
executed as a simple money decree. The 
only question before us is whether the 
learned Judge had jurisdiction under the 
Companies Act to make such an order. His 
order does not state that any such question 
was raised before him; nor does it purport 
to be under any section. The learned 
Counsel for the respondents says that the 
order is to be considered as based on the 
Companies Act (Act VIL of 1913), ss. 188 and 
199. Section 188 provides as follows :— 

“188. The Court may order any contributory, 

purchaser, or other person from 

Power to order whom money is due to the Com- 
payment into pany to pay the same into the 
bank. Bank of Bengal, the Bank of 

Madras, or the Bank of Bombay, 
as the case may be, or any branch thereof, respec- 
tively, to the account of the official liquidator 
instead of to the official liquidator, and such order 
may be enforced in the same manner as if it had 
directed payment to the official liquidator.” 

Now it may appear on first reading of the 
section that it would cover the procedure 
adopted by ithe learned Company Judge. 
There is, however, no precedent for such 
a View and the only rulings which have 
been produced by learned Counsel before 
us adopt a contrary view in regard to pre- 
cisely similar provisions in force at various 
times in England. Prima facie a matter of 
this sort would not form the subject of an 
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order in liquidation unless there is some 
authorization for such a course of action in 
the Companies Act. The position of Messrs. 
John Brothers was merely that of persons 
who entered into a contract with the liqui- 
dator during the course of the liquidation. 
In the present matter there is no suggestion 
made that Messrs. John Brothers were in 
any sense contributories on whcse behalf 
any liability existed which could be en- 
forced by the liquidator. Learned Counsel 
for the respondents took up the position that 
any transaction made by the liquidator 
such as for example the sale of cloth in the 
case of liquidation of a cloth company could 
result in an order by the learned Company 
Judge enforcing the conditions of that sale. 
That is a somewhat extraordinary proposi- 
tion, and it is not clear why the Companies 
Act should contemplate such a procedure. 
Prima facie the Act in regard to liquida- 
tion provides a means by which the assets 
of a Company may be realized by the liqui- 
dator and claims due from persons in 
s. 185, contributories, etc., may be realized 
from those persons by order of the Court. 

As regards those matters, it is not neces- 
sary that the liquidator should file a suit 
in another Court. The Company Judge has 
jurisdiction for the purpose of carrying out 
the liquidation, that is, the realization of 
the assets of the Company and the payment 
of the creditors, ete. But judicial decision 
of matters which may arise with third parties 
owing to the transactions entered into by 
the liquidator does appear to Le foreign to 
the jurisdiction of the learned Company 
Judge. There is prima facie nothing in the 
matter of liquidation which would call for the 
exercise of such a jurisdiction. To a great 
extent the subject of Liquidation is similar 
to the subject of Insolvency, and no such 
jurisdiction existsin an Insolvency Court, 
Now the natural interpretation of s. 188 
appears to be that the section is intended, 
as the marginal note states, for a power to 
the Court to order payment into a bank 
instead of payment to a liquidator. 

We consider thats. 188 means that where 
an order may be passed against a purchaser 
to pay to the liquidator it may be passed 
against the purchaser to pay to the bank. 
It is true thatthe end of the section states 
“and any such order may be enforced in the 
game manner asifit had directed payment 
to the official liquidator.” It is claimed by 
the learned Counsel fore respondents that 
these words give jurisdiction to enforce an 
order against persons other than contribu- 
tories, or persons mentioned ins. 185. But it 


792 


does not appear to us that that meaning 
can be read into the section, We think 
that the natural construction to place on 
these words is that ifan order can be enfore- 
ed, which is an order directing payment to 
an official liquidator, the same order can 
be enforced if it directs payment'to a bank. 
We, therefore, have to see whether the order 
could be enforced if it directed payment to 
the liquidator, and for this purpose we 
must refer to other sections of the Act. It 
is admitted by the learned Counsel for 
respondents that there is no other section 
ofthe Act dealing with a person in the 
position of the appellants. The appellants 
do not come under s. 185 as they are not 
contributories or trustees, Receivers,. etc., 
mentionedin that section. Therefore, if the 
order had been that they were to pay to the 
official liquidator, that order could not have 
been enforced under the provisions of s. 185. 
We consider, therefore, that the order 
cannot be enforced under the provisions of 
s. 188. -` l 

Considerable argument has been made 
in regard tothe opening words of s. 188, 
“The Court- may order any contributory, 
purchaser, or other person from whom 
money is due tothe company”. Now these 
words undoubtedly cause a considerable 
difficulty in interpretation. A contributory 
isa clear reference to a contributory as 
defined in the Act ins. 185, and also as 
regards liability in s. 185, etc. But what 
is meant by the word ‘‘purchaser,” and what 
is meant by the words “other persons from 
whom money is due?” The word “purchaser” 
has appeared in the English Acts dating 
from the Act of 1862 onwards, and has still 
continued inthe Act of 1929. We think 
that a purchaser does nob mean as learned 
Counsel contended any person who had 
purchased any goods from the liquidator or 
from the company. Jfthe word purchaser” 
had this meaning of the purchaser of goods, 
we think that the section would have defin- 
ed it more precisely. The word does not 
occur in any portion of the Act. 

We think that the word ‘purchaser’ must 
be taken to refer to the word contributory 
which immediately precedes it, and that it 
means the purchaser of the interest of a 
contributory. It is to be noted that in 
English Law purchaser has a wide meaning 
and includes all persons to whom property 
passes except by inheritance. As regards 
the words ‘for other person from whom 
money is due” we think that this has a 
reference toa person from whom money 
is due under s. 185 so far as it is intended 
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that an order enforcing payment should 


be made but as regards other persons from 


whom money is due itis no doubt open to 
the Court to pass an order asking the other 
persons to paythe money into the bank 
instead of tothe liquidator. The question 
has been before the English Courts on two 
occasions. One of these is reported in 
In re United English and Scottish Assurance 
Con Ex parte Hawkings (1). That was a case 
where a creditor of a joint stock company 
obtained a garnishee order attaching money 
of the company in the hands ofa banker, 
and subsequently a petition for winding up 
of the company was presented; and after 
presentation of the petition, but before the 
winding up order, the creditor obtained 
payment of the money from. the banker. 
he official liquidator then applied under 
s. 100, Companies Act of 1862, for the cre- 
ditor torefund the money. The wording 
ofthis s.100 is similar to the wording of 
s. 185 of our present Indian Companies Act, 
and s. 103 corresponds to 8.188. The claim 
of the official liquidator was that the cre- 
ditor might be considered a trustee within 
the meaning ofs. 100. It isto be noted 
that the claim was not pressed apparently 
before the Court that the creditor might 
come under the wording of s. 103 as a per- 
son from whom money was due to the com- 
pany. The Vice-Chancellor passed an 
order for repayment to the liquidator and 
then on p. 790* Sir W. Page-Wood, L. J. 
stated: o 
“T entertain nodoubt that the Court had no juris- 
diction to make the order appealed from. Section 
j0Jis as follows (His Lordship read the section.) 
The object of the enactment was to prevent the 
expense of the company bringing actions against the 
persons named, who are its own econtributories and 
ought not tobe extended to other persons. I say 
this the more confidently since the two cases, 
Hollinsworth’s case (2) and Cox's Case (3). As to s, 
103 all that itdoes isto substitute the bank for the 
official liquidator. Itcannot extend the provisions 


s. : 

Sir C. J., Selwyn, L. J., on p. 791* re- 
marked : | 

I also think that Hollinsworth's case. (2): and Cox's 
case(3) are conclusive authorities that a constructive 
trust of this kind is within s, 100; Companies Act of 
1862...Inthe presentcase Iam of the opinion that 
the order appealed frum having beon made without 
jurisdiction, justice requires ..... 

The second time that the matter came 


before the Courts in England was in In re 


(1) (1867) 3 Oh, App. 787,19 LT 232;16 W R 
1136. 

(2) (1819) 3 De G Sm. 102; 64 E R 3499, 

(3) (1850)3 De G & Sm. 180; 19 L J Oh. 167; 14 
Jur. 387; 64 E R 435; 84 R R 303. 


#Pages of (1867) 3 Oh. App—[&d.] 
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Vimbos, Lid. (4). This wasa case where 
debenture-holders had appointed a Receiver 
to realize the assets of the company and 
there was also a proceeding for the liquida- 
tien of the. company. The Receiver of the 
dobenture-holders received certain assets 
and made payments to the debenture- 
holders and retained a certain sum as his 
remuneration. The liquidator called by 
summonsin the winding up for an order 
to fix the remuneration of the Receiver and 
claiming that the balance should be paid 
over to the liquidator. It was held by the 
Court that this was not a matter in which 
the -Court in liquidation had any jurisdic- 
tion. The claim against the Receiver was 
cne for which the liquidator must bring 
a suit. On p. 474* the learned Judge 
stated: 

“Tt seems tomethat the ordinary course of law 
would have to be followed, namely an action com- 
menced by the liquidator against the alleged agent 
(the auctioneer, or stock-broker in the case I put) 
claiming thismoney asthe money of the company 
.. I, therefore, without going at all into the merits of 
this case am bound to find that I have no jurisdiction 
and that I must dismissthe summons”, 


We consider that these precedents should 
be followed. In the Punjab Record 
(Judicial) Vol. 50 (1915), p. 211, there was 
_ a case before two learned Judges of the 
Punjab Chief Court under the correspond- 
ing ss. 149 and 152, Indian Companies Act 
of 1882: Tarachand Jeramdas Vv. 
Official Liquidator of the Peoples Bank cf 
India, Ltd. (5). In that case it was held 
that there was no provision in the Companies 
Act which enables the Court directing the 
winding up to recover or authorise the re- 
covery of moneys in the hands of the 
person other than those expressly mention- 
ed ins. 149 by summary process and that 
the Court had no jurisdiction to pass orders 
directing the refund of moneys obtained 
by the appellants in execution of their 
decrees before the order for the winding up 
was passed or authcrizing the official liqui- 
dators to take action to recover the said 
moneys under the Act, and that the only 
course open to the official liquidator was to 
institute a suit in the regular way. In view 
of this authorily we consider that it has 
not been shown that the learned Company 
Judge had jurisdiction to pass an order in 
the summary manner which he adopted; 
and therefore, we consider thatthe order 


(4) (1900) 1 Ch. 470;69 LJ Ch. 209; 48 WR 520; 
8 Manson 101; 82 L T 597. 

(5) 29 Ind. Cas.. 265; A I R1915 Lah. 293:46P R 
1915; 90 P L R 1915. 


*Page of (1900) 1 Oh. [4]. 
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was without jurisdiction. Accordingly wa 
allow this Letters Patent Appeal and we 
set aside the order of the learned Company 
Judge. Wemakeno orders as to costs in 
view of the fact thatthe appellants admit 
that the claim is correct, and that the matter 
of jurisdiction has not been taken seriously 
before the learned Company Judge in the 
form in. which it has been taken before us. 
D. ; Appeal allowed. 


reget 


OUDH CHIEF COURT 
Second Civil Appeal No. 41 of 1935 
October 19, 1936 
SRIVASTAVA, A.O.J. AND Nanavorty, J. 
GANGA PRASAD—PLAINTIFE — 
APPELIANT 
versus 
Musammat RAGHU BANSA—DsreNpAnt 
— RESPONDENT 
Lis pendens—Applicability to execution proceed- 
ings—Transfer of Property ActtIV of 1882), ss. 43, 
52—Transferee, whether should make inguiry—Prac- 
tice—Second appeal—Plea not raised in lower Courts 
—Whether can be raised in second appeal. 
The rule of lis pendens applies to execution pro- 
ceedings also. 
Section 43, Transfer of Property Act, does not 
impose on the transferee any duty to make an in- 


quiry. Jagmohan Singh v. Sita Ram (1) and Mokan 
Singh v. Pandit Sewa Ram (2), relied on. 

Where the plea was not raised inany ofthe two 
lower Courts or even in the grounds of appeal filed 
in the High Court, it cannot be entertained at a late 
stace in second appeal, 


S. C. A. agains the order of the District 
Judge of Gonda, dated November 3, 
1934. 


Messrs, Aditya Prasad and B. K. Dhaon, 
for the Appellant. 

Mr. K. P, Srivastava, for the Respondent, 

Judgment —This is a second appeal by 
the plaintiff who has been unsuccessful in 
both the lower Courts. 

The facts of the case which are no 
longer in dispute may be briefly stated as 
follows. On December 16, 1913, the prede- 
cessors-in-title of the original defendants 
Nos. 2 to 7 executed a deed of mortgaged 
(Ex. 10) in favour of Musammat Raghu- 
bansa, defendant No. 1. The mortgaged 
property was described in this deed as 
“Musallam Mauza Dihwa.” Mauza Dihwa 
Kalan consists of four Mahals, two of which 
are Mahal Dibwa and Mahal Koraspara. 
At the time of the mortgage ihe mortgagors 
owned only Mahal Dihwæ and a 2-annas 
1 pie 4 karantsshare in Mahal Keraspara, 
but on February 18, 1914, the mortgagors 
became full owners of tke entire Mahal 
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Koraspara by means of a deed of exchange 
(Ex. 14). Musammat Raghubansa brought 
a suit on the basis of Ter mortgage 
which was decided by means of a com- 
promise dated June 24, 1921. As a result 
of this compromise one of the mortgagors 
was discharged and the mortgagee was 
given a decree forsale of “jaedad marhuna” 
incase they failed to pay any two of 
the instalments fixed in the compromise. 
A preliminary desree was prepared in 
terms of the compromise which was made 
final on February 29, 1924. The property 
which was tio be sold is described in the 
final decree as the entire village Dihwa. 
The first application for execution of the 
decree (Ex. A-7) was made in 1923.-One of 
the mortgagors named Gaya Prasad filed an 
objection (Ex. A-16) that only Mahal 
Dihwa and not the entire village Dihwa 
Kalan had been mortgaged but the objec- 
tion was disallowed. A second application 
(Ex. A-8) for execution was made in 
1927. During the pendency of -this appli- 
cation Ganga Prasad, the appellant before 
us, obtained two sale-deeds dated April 
13 and August 8, 1928, in respect of an 
area of 15°77 acres of Mahal Koraspara. 
He filed an objection under O. XXI, r. 58, 
of the Code of Civil Procedure on the 
basis of the sale deeds just mentioned but 
the objection was dismissed. Thereupon 
he instituted the suit which has given 
rice to this appeal claiming that the pro- 
perty purchased by him was not liable to 
sale in execution of the decree of Musammat 
Raghubansa, defendant No. J. Both the 
lower Courts have held that by virtue of 
s. 43 of the Transfer of Property Act 
the mortgage in favour of Musammat 
Raghubansa and the decree obtained by 
her on foot of it operated in respect of 
the entire Mahal Koraspara and the pur- 
chase made by the plaintiff was affected 
by the doctrine of lis pendens. ‘The lower 
Appellate Court was also of opinion that 
the suit was barred by ss. 11 and 47 of 
the Code of Civil Procedure. 

The first question which we have to con- 
sider is about the application of s. 43 of 
the Transfer of Property Act. It has been 
argued that there was no fraudulent or 
erroneous representation by the mortgagors 
at the time when they made the mortgage. 
We are of opinion that the recitals in the 
deed of mortgage clearly constitute a re- 
presentation abSut the mortgagors being 
the owners of the entire village Dihwa, 
and as such, authorized to make a mart- 
gage of it. The distinction sought to be 
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drawn between the description given in 
the mortgage deed, namely, “village 
Dihwa” and ‘village Dihwa Kalan” is of 
no substance. The plaintiff himself in 
paras. 3 and 5 of his plaint has clearly 
admitted that the mortgage in favour of 
Musammat Raghubansa was in respect of 
the whole village Dihwa Kalan. It being 
admitted that at the time of the mortgage 
the mortgagors were not the owners of the 
whole village and were not therefore com- 
petent to make a mortgage of the entire 
village Dihwa Kalan, it is obvious that 
they were guilty of making a wrong re- 
presentation to the mortgagee. It is also 
argued that if the mortgagee had made 
proper inquiries she could have easily 
found out the true extent of the interest 
of the mortgagors in the village. Section 
43 does notimpose on the transferee any 
duty to make such an inquiry: Jagmohan 
Singh v. Sita Ram, 20 O. C. 72 (1) and 
Mohan Singh v. Pandit Sewa Ram 10 O. L. J. 
494 (2). Thus in our opinion the mort- 
gagors became bound to make good the 
recitals made by them in the mortgage 
(Ex. 10’. Fernando v. Gunatillaka, A. I. R. 
1921 P. 0. 188 atp. 141 (3). Reference is 
also madeon behalf of the appellant to 
the decision of a Bench of this Court in - 
Bindeshwari Singh v. Har Narain Singhs 
A. I. R.1929 Oudh 185 at p. 187 (4), but 
the facts of that case are altogether different 
and the caseis notat allin point. It was 
conceded by the learned Counsel for the 
plaintiff that he had failed to give any 
evidence of his being a transferee in good 
faith and therefure could not claim the 
benefit of the second paragraph of the 
section. We have accordingly no hesita- 
tion in egreeing with the lower Court that 
Musammat Raghubansa was entitled at 
her option to enforce her mortgage against 
the interest in Mahal Koraspara which was 
subsequently acquired by the mortgagors 
under Ex.14. The final decree for sale 
(Ex. A-5) leaves no doubt that it covers 
the entire Mahal Koraspara and is not 
confined to a portion of it. 
This leads us to the second question 


‘about the application of the doctrine of 


lis pendens to the case. Both the applica- 
tions for execution (Exs. A-7 and A-8) 
specifically refer to Mahal Koraspara. The 


(1) 200 072; 39 Ind. Cas, 186. 

(2) 100 L J 424; 75 Ind. Cas.578; OO & AL R 
217; ATR 192! Oudh 209. 
(3) A IR1921 PO 138 atp. 141 (PO). 
(4) A IR 1929 Oudh 185 at p 187; 127 Ind. Cas. 
ce 6 OWN 233; 4 Luck. 622; Ind. Rul. (1930) Oudh 
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property sought to be sold in these exe- 
cution proceedings is described as “Mauza 
Dihwa Kalan Mausuma Mahalat Koraspara 
wa Dihwa Kalan.” It is not denied that 
the rule of lis pendens applies to execution 
proceedings also. The contention urged 
against the application of the rule to the 
present case was that the decree-holder’s 
right tothe entire Mahal Koraspara was 
not directly and specifically in question 
in the execution proceedings pending at 
the time of the purchase made by the 
plaintiff-appellant. This question is fully 
answered by the description of the property 
which we have quoled above from the 
execution applications. There can be no 
doubt that the proceedings were of a 
contentious nature. In fact, as- already 
mentioned, one of the mortgagors had 
actually raised an objection (Ex. A-16) 
which was disallowed. We are, therefore, 
in agreement with the lower Appellate 
Court that the plaintif who had made 
ihe purchase during the pendency of the 
execution proceedings is bound by those 
proceedings and cannot set up his rights 
under the sale-deeds against the claims of 
the decree-holder. 

In the view which we have taken of 
the application of ss. 43 and 52 of the 
Transfer of Property Act, it is unnecessary 
to deal with the further question about 
the suit being barred under ss. ll and 
47 of the Code of Civil Procedure. 

It was also argued that in any case 
marshalling might be allowed in accord- 


ance with the provisions of s. F6 cf 
the Transfer of Property Act. It isad- 


mitted that the plea was not raised in 
any of the two lower Courts or even in 
the grounds of appeal filed in this Court. 
In the circumstances we are not prepar- 
ed to entertain the plea at this stage. 
The result, therefore is, that the appeal 
fails and is dismissed with costs. 


D. Appeal dismissed. 


LAHORE HIGH COURT 
Criminal Appeal No. 807 of 1935 
November 5, 1935 
Young, C. J. AND MONROE, J. 
JAGAT SINGH—Convict—ApPELLANT 
VETSUS 
EMPEROR— RESPONDENT 
Criminal trial— Evidence—Slight differences in 
the story of the same event~ Inference—Confession 
—Confession during cross-examination as approver in 
another case—E fect of. 


| JAGAT SINGH Y, EMPEROR (LAH) 


795 


Slight differencee in the story of witnesses of the 
same event show that those witnesses are giving’ 
their own account of what happened and not telling 
e gle ssory that his basen agreed upon between 

em, 

Where the confession is made by the accused toa 
Magistrate during his cross-examination as approver 
in another case and not because he was requested to 
do so by any one acting on behalf of the prosecu- 
tion, the confession cannot be saidto be one made 
under the influence of promise of pardon, 


Cr. A. from an order of the Additional 
a Judge, Montgomery, dated Jun? 27, 

5. 

Mr. Radha Kishan, for the Appellant. 

Mr. D. R. Sawhney, Publie Prosecutor, 
for the Respondent. 

Judgment.— Jagat Singh, has been con- 
victed of the murder of Mrs. Vina Mahbub 
Singh, and has been sentenced to death 
under s. 302, Indian Penal Gode. The case 
has been a little complicated by the fact 
that Risaldar Mahbub Singh, ihe husband 
of the deceased lady, has already been 
tried and acquitted of having murdered 
her. ‘The case for the prosecution is as 
follows:— 

On November 3, 1933, a quarrel took 
place between Mahbub Singh and his 
wife and after the quarrel Mahbub Singh 
came to the accused and said to him: 

“ Let us do away with this bitch, es she always 
quarrels acd annoys. She isin communication with 
anes water-carriers, etc. Besides she dce3 not 
obey. 
Fol'owing the discussion between Mahbab 
Singh and the accused, Mahbub Singh 
directed the accused to get a sharpener 
from the house of one of his tenants and 
sharpen the gandasa, which he did. Then 
later on the same day in the night Mahbub 
Singh, cume to the rear verandah of the 
house where the accused was sleeping, 
roused him and said: “come, Jet us do the 
business.’ The accused thereupon got the 
chopper and attacked the Sardarni who 
was sleeping. He struck about twelve 
blows in all and was assisted by Mahbub 
Singh, who, after the first blow when the 
victim moved, pressed her down on her 
charpoy. After the murder had taken place 
Mahbub Sivgh gave to the accused Rs. 30 
and a watch (Ex. P-6). He also gave him 
a pistol and a gun saying: “Harn your 
living by loot and plunder.” There was 
a discussion between them as to what story 
was to be told to the Police and then the 
accused tied up the pistol and the gun and 
having walked to Arifwela hired a motor 
lorry and wentto Montgomery. It is un- 
necessary to go into great detail concerning 
what he did and what happened to him at 
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Montgomery; but it is important to note 
that when he was there he handed the 
watch to Gopal Das, who was then a 
tonga driver, in order to get him to obtain 
cartridges for the pistol and gun. After 
a time the accused was arrested in connec- 
tion with other ofences and turned appro- 
ver. He was examined at the Sessions 
trial of one Bawa:Singh, before Mr. I. M. 
Lal. There he stated in cross-examination 
that he and Mahbub Singh had murdered 
Mahbub Singh’s wife. This was on Octo- 
ber 4, 1934. On October 18, 1934, his con- 
fession was formally recorded by Risaldar 
Mohindar Singh, Magistrate, First Class. 
‘All proper formalities appear to have 
been observed in connection with tke 
taking of this confession, and no suggestion 
“has been made before us that it was im- 
properly obtained. Before the Committing 
Magistrate the accused himself said that 
he told the Risaldar Mohindar Singh, what- 
ever the Sub-Inspector asked him to and 
that the Sub-Inspector had beaten him for 
eight days. At the trial before the Sessions 
Judge he said that his statement to the 
Committing Magistrate was correct. He 
denied having made the statement before 
Mr. Lal. 

The contents of the accused’s confession 
are corroborated to a remarkable extent 
by evidence on the record. This evidence 
dces not, of course, deal with the actual 
murder itself: Of the murder there was no 
eye-witness, but Gopal (P. W. No. 2), an- 
other emptoyee of Mahbub Singh, was sleep- 
ing near the accused on the night of Novex- 
ber 3. He gives evidence that during the 
night he heard groans, that a few minutes 
afterwards he was called and started towards 
the verandah where Mahbub Singh slept; 
on his way he met the accused who warned 
him not to go towards Sardar Sahib. He 
went back and went to sleep and never saw 
Jaggu again, for when he got up the next 
morning about 5 a. m. he found the accused's 
charpoy empty. 

Gopal’s evidence is extremely important 
from another point of view.. According to 
the first information report which was 
made by two lambardars, who received their 
information from Mahbub Singh, the 
murder of the Sardarni took place on the 
night of the 4th or the morning of Novem 
ber 5. This report was made on November 
5,at6a.m. It has been put by the learned 
Counsel for the defence in the forefront of 
his argument that the story ihat the event 
took place on the 3rd or morning of the 4th 
is in conflict with the first information 
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report and, therefore, cannot be true, that 


the statement of the accused taken wih 


that of Gopal and the evidence of the Police 
who saw the accused at Montgomery on the 
4th, clearly inconsistent with the first infor- 
mation report. It must, in the first place, be 
remembered that the first information report 
was made on information supplied by 
Mahbub Singh. The evidence of Gopal 
shows how that information came to be 
given. After recording the events of 
November 4, he says that on the morning 
of the 5th he saw the Sardar Sahib who 
came to the verandah where he was sleep- 
ing and told him that a dacoity had been 
committed and his wife had been murdered. 


After this Sardar Sahib cent one Jagjit. 


Singh to fetch the lambardavrs of the village 
to his place. In our opinion this entirely 
accounts for the apparent conflict between 
the evidence for the prosecution and the 
first information report which is in itself 
a false account: the delay in reporting was 
a part of the defence which Mahbub Singh 
was preparing for himself. 

The movements of the accused after the 
murder, as related by him in his confession, 
are established by oral evidence on the 
record of witnesses who are entirely dis- 
interested. The most important item in 
this evidence relates to the waleh which we 
have mentioned (Ex. P-6.. This watch as 
ullima‘ely recovered from one Shiv Lal 
(P. W. No. 14) to whom it had been sold by 
Gopal who had received it from the arcus- 
ed. The accused's statement was that it 
had been handed to him by Mahbub Singh 
and the identity of the watch has been 
established beyond question by the evidence 
of R«jindar Singh, son of Mahbub Singh, a 
student of Dehra Dun, College who stated 
that he left this watch with his father when 
returning to College after the vacation; that 
his name was inscribed on the back of it 
and that though partly obliterated, it was 
legible to a certain extent. 

For the defence it has been argued that 
not cnly is the confession of the accused 
not corroborated by the evidence for the 
The 
first point relates to the date of the murder, 
and, as we have already shown, this has 
been fully explained. 

The next point is based on the discrep- 
ancy in Gopal’s evidenc3 on the events of 
the night, first, because he refers to hear- 
ing the deceased Sardarni’s voice in the 
night and then because he gives the time 
as about 2-30 or 3 o'clock. From his own 
account itis quite clear that he had been 


“on 
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sleeping before whatever incident took. 


Place happened and very shortly after- 
wards he was sound asleep again. But 
because a sleepy man has made a mistake 
about the time during the night most of 
which he slept, there is no reason for doubt- 
ing either his truthfulness or that of some 
other witness whose fixing of the time is 
different. 

The next discrepancy suggested between 

the confession and the other evidence is that 
the accused mentions only five blows in his 
statement, the medical evidence shows that 
there were twelve. Such criticisms seem to 
us to be useless: excited murderers do not 
always count their blows. 
_ The learned Counsel's next point relates 
to the discovery of the watch (Ex. P-6). Tt 
is extremely hard to follow his argument 
in this connection, and we think that tke 
argument which he has presented, alloge- 
ther ignores facts which haye teen conclu- 
sively established, i.e., that the watch was 
the property of Rajizidar Singh efter the 
murder from the accused through the hands 
of Gopal Das and was ultimately recovered 
from Shiv Lal. 

The learned Counsel has pointed out 
slight discrepancies in the evidence of the 
various witnesses who showed the history 
of the watch; but if anything, the effect of 
such discrepancies on our minds is to make 
us accept 1t rather than reject it. We seem 
to be compelled to reiterate the principle 
that slight differences in the story of wit- 
nesses of the same event show that those 
Witnesses are giving their own account of 
what happened and not telling a single 
Btory that has been agreed upon between 
them. 

The learned Counsel has also objected to 
our taking into account the statement made 
in Mr. Lal's Court. This statement was 
made by the accused who was a witness 
for the prosecution on cross-examination. 
He gave his evidence in that case as an 
approver to whom a promise of pardon had 

een given, and the learned Counsel's argu- 
ment is that he must be taken as having 
made a confession about Mrs. Mahbub 
Singh s murder under the influence of the 
promise of pardon which he had received, 
In the first place, it seems to be clear that 
he did not make this statement to the Court 
because he was requested to do so by any 
one acting on behalf of the prosecution. As 
we have stated he made it in cross-examina- 
tion. In the second place, it does not 
appear that this confession was caused by 
@ promise having any reference to the 
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charge against Bawa. Whatever the pro- 
mise of pardon made to him in connection 
with the offence for which Bawa was charg- 
ed, it had no reference to a charge for 
murdering Sardarni Mahbub Singh. In 
any event this point is of no importance, for 
there is ample evidence of the accused’s 
guilt without this confession. We believe 
that the confession of the accused to the 
Magistrate is a true statement of what 
happened. Nothing has been shown to us 
which casts any doubt on its truth. Jt is, 
as we have indicated, corroborated in many 
important details by other evidence on the 
record. 

We think that the accused has heen 
rightly convicted and we dismiss the appeal 
and confirm the sentence of death. 

N. Appeal dismissed. 


OUDH CHIEF COURT 
Civil Revision Applicaticn No.7 of 1936 
October 28, 1936 
ZtA-OL- Hasan, J. 
Seth SHIAM BEHARI—Drorus-noLtpsr — 
APPLICANT 
VETSUS 
Bhaya KISHEN DAT RAM— 
JUDGMENT DEITOR-—Opposite Parry 

U. P. Agriculturists’ Relief Act (XXVII of 1933), 
ss. 5 (1), 3, 30—“ ConverteZ” in s.5 (1), meaning of— 
Decree already an instalment decree—Instalments, if 
can be given in appeal in accordance with s. 3 — Court, 
if con reduce rate of interest, under s. 30—Rate re- 
duced but wrong section mentioned in order~-Order, 
if ultra vires. 

The words “converted into a decree for payment 
by instalments in s.5 (1), Agriculturists’ Relief Act, 
should be read along with the following words, 
namely, “ drawn up in such terms as _it (the Court) 
thinks fit in accordance with the provisions of s, 3°, A 
decree may already be an instalmentdecree but s. 5 of 
the Agriculturists Act, gives the Ccurt power to pro- 
vide for payment of instalments in accordance with 
the provisions of s. 3. Merely from the use of the 
word “converted ’’ it cannot be argued thats. 5 of 
the Act was not intended to apply to cases in which 
instaloents had already been fixed by the decree. 

A Court has power to reduce interest under s. 30 of 
the Agriculturists Relief Act and the mere fact that 
he reduces the interest by mentioning a wrong 
section of the Act, does not make his order ultra 
vires if otherwise it is in accordance with law. 


O. R. App. against the order of the Sub- 
ordinate Judge, Gonda, dated November 20, 
1935. 

Mr. K. N. Z'andon, for the Applicant. 

Mr. S. N. Roy, for the Opposite Party. 

Judgment.—-This is an application in 
revision by a decree-holder against an 
order of the learned Civil.Jdudge of Gonda 
amending a decree of his Court under ss. 5 
and 30 of the Agriculturists Relief Act. 

The decree was a simple money decree 
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for Rs, 6,373-15-8 passed on December 7, 
1931. It was made payable in seven in- 
stalments upto Jeth 1345 F'asli. Future in- 
terest was torun at 6 per cent. per annum 
and it was provided that in case of default 
about any two successive instalments, the 
balance would be recoverable at once. 

The learned Judgeof the Court below 
amended this decree on November 20, 1935, 
by making the decretal amount payable in 
eight equal annual instalments. The rate of 
future interest was reduced from 6 to 4 
per cent. up to May 7, 1935, and there- 
after to 34 per cent. till the date of realisa- 
tion. The instalments were to be due by 
the end of Baisakh in each year and it was 
ordered that default about any three in- 
stalments shall make the whole recoverable 
at once. 

On behalf of the applicant deeree-holder 
it is argued in the first instance that the 
decree being already an instalment decree, 
the Court below should not have amended 
it and reliance is placed on ithe words 
“converted into a decree for payment by 
instalments” occurring ins. 5 (1) ofthe 
Agriculturisis Relief Act. It is argued that 
a thing cannot be converted into what it 
already is and that it follows that s. 5 
of the Agriculturists Relief Act was not 
intended to apply to cases in which the 
decree already provides for payment by 
instalments. I cannot accede io this argu- 
ment. ‘The words “converted into a decree 
for payment by instalments” should be 
read along with the following words, 
namely, ‘drawn up in such terms as it 
(the Court) thinks fit in accordance with 
the provisions of s. 3”. A decree may 
already be an instalment decree buts. 5 
of the Agriculturists Relief Act gives the 
Court power to provide for payment of 
instalments in accordence with the provi- 
sicns of s. 3. Merely from the use of the 
word “converted” it cannot, in my opinion, 
be argued that s. 5 of the Act was not 
intended to apply to cases in which in- 
stalments had already been fixed by the 
decree. 

Next it was argued that the Court below 
acted without jurisdiction in reducing the 
rate of interest purporting to do so under 
s. 4 of the Act and on the authority of 
the case of Kailash Kuerv. Amarnath (1936 
O. W. N. 471) (1) it was urged that s. 4 
of the Act applied only to casas covered 
by s. 3 and not to those coming under 
s. 5. Nodoubt*the learned Judge of the 


(1) (1936) O W N 471; 162 Ind. Cas. 396; 1936 O 
L R 269; € RO 377; A 1R 1936 Oudh 334. 
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Court below referred tos. 4 of the: Act 
in his order but that does not make his. 
order ultra vires if otherwise itis in«ac- 


cordance with law. It cannot be denied 


that he had power to reduce interest under 
s. 30 of the Act and the learned Advocate 
for the applicant has failed to show that 
in reducing the rate of interest the learned 
Judge has contravened the provisions: of 
s. 30 or of any other section of the Agricul- 
turists Relief Act. It was said that inter- 
est should have been fixed according to 
Sch. III of the Act but that schedule only 
provides for the maximum rates of interest 
beyond which Courts cannot go. The Court 
below did not, in my opinion, go against 
the provisions of the Agriculturists Relief 
Act in reducing the rates of interest in the 
manner it did. 

The application has no force and is dis- 
missed with costs. 

D. Application dismisse d. 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 43 of 1935 
Oclober 20, 1936 
Srivastava, A.C. J. AND Zla-UL-Hasan, J. 
NARAIN BAKHSH SINGH -—JUDGMENT- 
Despror—APPELLANT 
PETSUS 
SHIVA BHIKH—Dzrorgs-Ho.per-— 
RESPONDENT 
Limitation—Execution—Held on facts that the ap- 
plication was in continuation of the previous applica- 

tion and was not time-barred. 

A decree was passed in February 17, 1931. An 
application for execution was made on January 
22, 1931. Property was attached but the judgment 
made an application for being declared an insolvy- 
ent, and on January 31, 1931, had obtained an 
order from the Insolvency Court that execution 
be stayed. In the circumstances the decree-holder’s 
Pleader made a statementto the execution Court on 
February 17, 1931, which was the date fixed for 
sale, that the case be consigned to records but that 
attachment should continue. Accordingly the execu- 
tion Court made an order to the same effect. 
Ultimately the judgment-debtor withdrew his in- 
solvency petition on September 9, 1932. On August 
8, 1934, the decree-holder made another application 
praying that the execution proceedings which were 
consigned to records be revived. He prayed in the 
alternative that proceedings be started afresh 
against the property which had been attached 
previously and the said property be sold: 

Held, that the application dated August & 1934, 
should be treated as a continuation of the previous 
application dated January 22,1931, Gulzari Lal v. 
Ram Bhajan (1), Firm Tara Chand -Ghansham 
Das v. Jugal Kishore (2), and Prem Narain v, 
Ganga Kam (3), referred to. 

Ex. D. A. against an order of the Sub- 
Judge of Barabanki, dated January 14, 1935. 

Mr. Khalig-uz-zaman, for the Appellant. 


Mr. Radha Krishna, for the Respondent, 


~ 
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Judgment.—This is an appeal by the 
judgment-debtor against the: order dated 
January 14, 1935, of the learned Civil Judge 
of Bara Banki affirming the order, dated 
September 7, 1934 of the learned Munsif 
of Ramsanehighat in that District. 

The decree which was the subject of 
execution was passed on January 17, 1931, 
and an application for execution was made 
within five days of the decree being 
passed on January 22, 1931. On this 
application the property of the judgment- 
debtor was attached. Bat the judgment- 
debtor had made an application for being 
declared insolvent and on January 31, 
1931, had obtained an order from the 
Insolvency Court thatexecution be stayed. 
In the circumstances the decree-holder's 
Pleader made a statement to the execution 
Court on February 17, 1931, which was the 
date fixed for sale, that the case be con- 
signed to records but that attachment 
should continue. Accordingly the execution 
Court made an order to thesame effect. 
Ultimately the judgment-debtor withdrew 
his insolvency petiticn on September 9, 


1932. On August 8, 1634, the devree-holder | 


made another application praying that the 
execution proceedings which were consigned 
to records on February 17, 1931, be 
revived. He prayed in the alternative 
that proceedings be started afresh against 
the properiy which had been attached 
previously and the said property be sold. 
This application was opposed by the 
judgment-debtcr on the ground that it 
was barred by limitation. Both the lower 
Courts have disallowed the plea of the 
judgment-debtor and he has now come to 
this Court in second appeal. 

We are of opinion that the application 
dated August 8, 1934, should be treated as 
a continuation of the previous application 
dated January 22, 1931. As already stated, 
the property had been attached in execu- 

tion but the decree-holder was prevented 
from selling it by reason of the order 
passed by the District Judge staying the 
execution proceedings. In the circumstances 
the decree-holder was prevented from 
seliing the property through no default 
on his part. When the decree-holder found 
that he could not proceed with the sale 
because of the stay order issued by the 
District Judge he was compelled to have 
his application fled while the stay order 
was in force. The application was never 
disposed of and the effect of the order 
consigning it to records was merely to 
puspend execution for the time being. 
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His intention is also clear from the fact 
that he asked the attachment to be main- 
tained which prayer was granted by the 
execulion Court. We think that in the 
circumstances the latter application is not 
onlyin terms but also in substance an 
application to continue the previous pro- 
ceedings which had been suspended in the 
circumstances stated above. 

See Gulzari Lal v. Ram Bhajan, 22 O. C. 
75 (1), Firm Tara Chand Ghansham Das 
v. Jugal Kishore, 51 Ind. Cas. 64 (2), and 
Prem Narain v. Ganga Ram, (1931) A. L. J. 
436 (3). 

There is, therefore, no question of the 
application being barred by time. 

It was also argued that the lower 
Appellate Court was wrong in holding 
that the decree-hoider was entitled to the 
benefit of s. 15 of the Indian Limitation 
Act by reason of the order of Stay passed 
by the District Judge in the insolvency 
proceedings. It was contended that the 
order passed by the District Judge was 
without jurisdiction and that the period 
duting which the said order remained in 
force could not, therefore, be excluded 
in computing limitation. It is unnecessary 
for us to decide the question in view of `’ 
our. decision about the present application 
being a continuation of the previous one. 

We accordingly dismiss the appeal with 
costs. 

D. Appeal dismissed, 

(1) 22 O C 75; 52 Ind. Cas. 116. 

(2) 51 Ind. Cas. 64;17P W R 1919, 

(3) (1931) A LJ 436; 133 Ind. Cag, 316; A IR 1931 
All. 458; Ind. Rul. (1931) All. 636, 


OUDH CHIEF OOURT 
Civil Revision Application No. 2 of 1935 
October 21, 1936 
SRIVASTAVA A. C. J. AND ZIA uL-Hasan, J. 
MAHARAJ PUTTU LAL—Puiaintipp— 
APPLICANT 
VETSUS 
SRIPAL SINGH AND oraers—DsErenpants- — 
OpposiTs Parry 
Civil Procedure Code (Act V of 1808), s. 159— 
Judge wanting to award mesne profits but omitting to 
mention itin judgment—Omission can be supplied 
under s. 152 
When in a suit for possession and mesne profits, 
the Judge wantedto award mesne profits but due 
to inadvertence cmitted it from the judgment, the 
omission can besupplied under s. 152, Civil Pro- 
cedure Code. Ham Singh v. Sant Singh (1), fol- 
lowed, 
©. R. App. of the order of the Additional 
Sub-Judge, Sitapur, dated October 1, 1934 , 
Mr. K. P. Misra, for the Applicant. 
Mr. H. N. Das, for the Opposite Party. 


Judgment.—This is an application 





800 
Under s. 115 of the Code of Civil Procedure 


for revision of an order of ‘tthe Additional 
Civil Judge of Sitapur refusing to amend 


a judgment and decree under s. "152 of the 


Code of Civil Procedure. 

The plaintiff-applicant brought a suit for 
sale of certain property mortgaged by one 
Chandrika Singh to his uncle, after the 
_ latter’s death, and obtained a decree. In 
execution of that decree the property was 
pat to sale and purchased by the applicant 
himself. Subsequently he brought a suit 
for possession of the property against the 
opposite parties on the ground ‘that they 
were resisting him in obtaining actual pos- 
session, opposite parties Nos. 1 and 2 claim- 
ing as usufructuary mortgagees of the pro- 
perty and opposite parties Ncs.3. and 4 
. giving themselves out as thekadars of a 
portion ofthe property. In this suit the 
applicant also claimed mesne profits from 
December 20, 1929, the date of sale upto 
the date of delivery of possession but 
fixed no amount of such profits. His 
Pleader made an oral statement requesting 
the Court to delermine the amount of 
mesne proitsin the execution department 
„and this prayer was accepted by the Court. 
The suit was decreed for possession of the 
land in suit on March 30, 1932, but nothing 
was said eitherin the judgment or in the 
decree as to mesne profits. 

On September 3, 1934, the plaintiff dec- 
ree-holder applied to the Court to add in 
the judgment and decree words to the fol- 


lowing effect: 

“The amount of mesne profits will be determined 
on. a separate application in the execution depart- 
ment.” 


This application was dicme cd by the 
learned Additional Civil Judge cn the 
ground that the amendment applied for 
could not be made under s. 152 of the 
Code of Civil Procedure and this order of 
dismissal is the subject of this application. 

We are of opinion that this application 
must be allowed and that s. 152 of the Code 
of Civil Procedure is wide enough to cover 
the present case which is undoubtedly a 
case of accidental omission of an order as 
to mesne profits in-the judgment. On March 
30, 1932, the date on which judgment was 
pronounced, the Court recorded the fol- 


lowing proceedings : 

“The plaintiff's Pleader requests that the inquiry 
. about mesne profits may be left to be determined 
in the execution proceedings. I permit him to do 


+t 


This was followed by the hearing of ar- 
guments and the pronouncement of the 
judgment. This shows that the Court did 
really intend to award mesne profits to the 
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plaintiff though. at the time of writing the 
judgment it overlooked’ the question ‘of 
mesne profits. It may also be mentioned 
ihat the suit was not contested by the de- 
fendants and in his judgment the learned 
Civil Judge after referring to the docu- 
mentary evidence filed by the plaintiff said: 

“All these documents provethe plaintiff's title” to 
the land in suit and alsothe fact that he has ob- 
tained formal delivery of possession. Plaintiff's 
Witness No.2 (plaintiff). -proves that defendants Nos, 
1 to4 prevent him 
plaintiff's case is thus established.” 

In these circumstances we do not think 
any valid defence could be urged to the 
plaintifi’s claim for mesne profits or that the 
learned Civil Judge could have really in- 
tended to refuse | the relief for mesne pro- 


fiis.. In Ram Singh v. Sant Singh, A. L R.. 


1930 Lah. 210 (1) certain property had been 
sold in execution ofa decree and possession 
of the property was given to the auction- 
purchaser. One Ram Singh brought an 
objection under O. XXI, r. 100 of the Code 
of Civil Procedure but it was dismissed. 
Thereupon he instituted a suit. under 
O. XXI, r. 103, for a declaration of his title 
to the property and also for possession 
thereof. The suit was decreed but by in- 
advertance the judgment omitted to men- 
tion that ib was decreed for possession fof 
the property also. Subsequently Ram 
Singh tried to obtain possession by execu- 
tion of his decree but was met by an ob- 
jection that the decree did not award pos- 
session to him. He thereupon brought an 
application for amendment of the judgment 
under s. 152 of the Code of Civil Procedure 
and the trial Court dismissed this applica- 
tion. The High Court, however, allowed 
the applicaticn holding that it was come. 


petent under s.152 of the Code of Civil- 


Procedure. The case before us is exactly 
similar to the Lahore case withthe decision 
of which we agreeand we think the ap- 
plication should be allowed. 

It was said that the proper remedy for 
the applicant was to have appealed against 
or applied forareview of the judgment 
and decree but we are not prepared to hold 
that that was the only remedy open to the 
applicant. In the Lahore case also no-ap- 
peal had been brought by the applicant 
against the decree and yet his application 
for amendment was granted under s. 152 


‘of the Code of Civil Procedure. 


The application is, therefore, decreed with 
costs and the amendment prayed for is al- 
lowed. 

D, Application allowed. 


(DAIR 1930 ‘Lah, 210; 125 Ind, Cas, 335; Ind, 


Rul. (1930) Lah, 607, 


from taking possession. The . 


a 
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PATNA HIGH COURT 
Appeal from Appellate Decrees Nos. 216. 
: to 219 of 1933 
January 6, 1936 
JAMES, J. 
BABU LAL MANDER AND 0THERS— 
APPELLANTS 
P | versus 
_Maharajadhiraj KAMESHWAR SINGH 
tae BAHADUR— RESPONDENT 

Bihar Tenancy Amendment Act (V of 1934), s. 26- 

— Section governs all cases, pending on June 10, 
1935, whether landlord is appellant or respondent. 

The new porvision ins. 26-N of the Bihar Tenafticy 
Amendment Act, 1934, governs all cases which were 
pending on June 10, 1935, whether the landlord be 
appellant or respondent. 

Where, therefore, certain occupancy holdings were 
transferrd in 1919 the landlord must be deemed to 
have given his consent tosuch transfers and no suit 
lies by the landlord to eject the transferees, K. C. 
_ Mukherjee v. Ramratan Kuer (1), followed. 


A.from a decision of the Subordinate 
Judge of Bhagalpur, dated August 29, 1939, 
reversing that of the Munsif of Madhipura, 
dated February 25, 1932, j 

Mr. B. P. Varma, for the Appellants. 

Mr. Murari Prasad, for the Respondent. 

Judgment.—These are four appeals by 
the purchasers of occupancy holdings within 
the estate of the Maharaja of Darbhanga. 
The purchases were made before the year 
1919; but the proprietor stated that he had 
not come to know of the transfers until 
publication of the Record of Rights in 1930, 
since up to that time the transferees had 
been paying rent and taking receipis in 

“the names of their vendors. The Munsit 
.of Madhipura held that the suits were 
barred by limitation; but his decision was 
-reversed on appeal by the Subordinate 
Judge of Bhagalpur. The Subordinate 
Judge found that the possession of the 
defendants had not been adverse to the 
- Plaintiff until they claimed their occupancy 
Tights at the time of the preparation of the 
, Record of Rights, because they did not dis- 
. Close to the landlord that they were paying 
„the rent on their own account. As no 
,custom had been proved by which occup- 
, ancy raryats transfer their holdings without 
‘the landlord’s consent, the Subordinate 
-Judge decreed the suits. The tenants have 
.appealed from his decision. 

The learned Advocate for the tenant- 
appellants suggests that the suits ougnt to 
have failed because the plaintiff alleged 
in his plaint that he had been kept from 
: Knowledge of the transfers by the fraud of 
‘the defendants ; and he suggests that there 
is no finding that any fraud has been proved 
in thiscase. But it is clear that when the 


165—101 & 102 
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learned Subordinate Judge says that the 
element of publicity of the defendants, “as 
they. did not like to disclose to the landlord 
that they were paying the rent on their 
own account,” he meansthat he accepts the 
evidence which was given on behalf of the 
plaintiff to the effect that the defendants in 
paying their rent put themselves forward 
as the agents of their vendors, in order to 
avoid the danger of suits for ejectment 
which would have been instituted if they 
had disclosed the fact of the transfer. 

It is suggested that mere cultivating pis- 
session of the defendants should have put 
the landlord on his enquiry ; but the learn- 
ed Subordinate Judge has pointed out that 
a raiyat may sublet his holding or mortgage 
it, and that mere cultivation of a holding 
by another person is not in itself evi- 
dence of the fact that there has been 
a transfer by sale. These appeals would 
fail ifit were not for the fact that since 
they were instituted the case of K. C. 
Mukherjee v. Ramratan Kuer has been 
decided by the Privy Council (Privy Coun- 
cil Appeal No. 68 of 1934), 160 Ind. Cas. 105 
(2) (1). That was an appeal from the de- 
cision of this Court. In that case the land- 
lord sued in ejectment; but the transferee 
was found to have been recognised as 
tenant by the landlord, and the suit was 
dismissed. The landlord appealed to the 
Privy Council, who held that the case was 
governed hy s. 26(N) of the Bihar Tenancy 
Amendment Act of 1934, which provides 
that every person claiming an interest as 
landlord in any holding shall be deemed to 
have given his consent to every transfer 
of such holding by sale made before Janu- 
ary 1, 1923. It was held that this provi- 
sion governed pending litigation, and that 
on that account the landlord’s appeal must 
be dismissed. 

Mr. Murari Prasad on behalf of the res- 
pondent suggests that although the new 
legislation might be held to deprive appel- 
lant Jandlords of the right to appeal, it 
ought not to be held to deprive respondent 
landlords of the valuable right which they 
may haye obtained by decrees in their 
favour. Butif the new provision governs 
pending litigation, it must govern all cases 
which were pending on June 10, 1935, whe- 
ther the landlord be an appellant or res- 
pondent ; and in view of the decisien of the 


(1) 160 Ind. Cas, 105 (2); A TR 4936 P © 49; (1933) 
O WN 69; 1936 A LR101;8RP © 142;400 WN 
263; 17 P L T 25; (1936) M W N 35; 2B R 225; 70 
M L J 105;620L J 419; 43 L W 336; 15 Pat, 268 


(PO). 
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Privy Council, I consider that ihese appeals 
- must be decreed. 

The appeals will, therefcre, be decreed. 
The decrees of the lower Appellate Court 
are set aside and the decrees of the Munsif 
restored ; but without costs in any Court. 

D. Decree setaside. 





LAHORE HIGH COURT 
Second Civil Appeal No. 813 of 1935 
October 21, 1935 
Jat Lat, J. 
MANZUR HUSSAIN AND ANOTHER 
—J UDGMENT- DesTors~— APPELLANTS ` 
VETSUS 
Firm RAM RATTAN SHAH RAJ MAL 
— DECREB HOLDERS — RESPONDENTS 

_ Execution—Decree—Liability’ of heirs—Income 
accruing after death of judgment-debtor—Liability 
to be sold in execution of decree. ; 

Where the heire are bound to satisfy a decree 
passed against the estute of the deceased even out of 
ancestral property in their hands, then efter the 
death of the deceased, income from the land left by 
him which has devolved upon his heirs remains part 
of his estate and the produce and income are liable 
to attachment and sale in satisfaction of the decree 
against the deceased. Sharaf Jehan Begam v. 
Mahomed Sadiq Ali Khan (1) and Kadirveluswamy 
Naiker v. Hastern Development Corporation, Ltd. 
(2), relied on. .. 


S. C. A. from an order of the District 
ae Gurdaspur, dated January. 23, 
1935. 

Mr. Mohsin Shah, for the Appellants. 

Mr. Chiranjiva Lal Aggarwal, for the 
Respondents. 

Judgment.—In execution of a money de- 
cree passed against ihe estates of a person 
who was governed by the Customary Law 
of this province, the fruits of the trees in 
“the garden have been attached. The Dis- 
trict Judge has found that according to the 
custom governing the parties the heirs are 
bound to satisfy a decree passed against 
the estate of the deceased even out of an- 
cestral property in their hands. The ques- 
tion then is whether after the death of 
the deceased, income from the land left by 
him which has devolved upon his heirs 
remains part of his estate or becomes the 
absolute property of his heirs. In ihe latter 
case it would not be attachable and sale- 
able in execution of a decree passed against 
the estate; in the fiist case the decree 
being against the estate, it would be liable 
to satisfy the decree. No authority has been 
cited by the appellants’ Counsel to show that 
the order of the District Judge holding that 
the fruit must be deemed to be a part of 
the estate of the deceased is erroneous, On 
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the other hand, the learned District Judge 
has followed two previously decided cases. 
In Sharaf Jahan Begam v. Mohomed Sadiq 
Alt Khan (1), it was held by a Division 
Bench of the Chief Court of Oudh that rents 
and profits are legal incidents of immov- 
able property and must bear the same cha- 
racter as the property itself, and it appears 
ihat under circumstances similar to the 
present case the rents and profits of inmov- 
able property in the hands of a deceased 
owner which rents and profits had accrued 
after the death of the deceased after the 
estate had devolved on his heirs, were held 
liable for the satisfaction of a decree passed. 
against the estate. 

The same view was taken by the Full 
Bench of the Madras High Court in 
Kadirveluswamy Naiker v. Eastern Deve- 
lopment Corporation, Lid. (2). In that case, 
it was held that income accrued since the 
late zgamindar’s death which had come into 
the hands of the new zamindar can be at- 
tached in execution of the decree passed 
cgainst the zamindar. In this case it hav- 
ing been held that the estate in the hands 
of ihe heirs of iLe original debtor against 
whose estate the decree was passed js liable 
for the satisfaction of the decree, it follows 
that the produce and income of that estate 
which has accrued after the death of the 
original debtor is liable to attachment and 
sale in satisfaction of such a decree. The 


. cases cited by the Appellanis Counsel in 


which it has been held that a limited owner 
has full control over the inceme of the 
estate in his or her hands or that fruits of 
trees are movable property have no bearing 
on the present case. Here there is no ques- 
ticn of any restrictions on the alienation 
by the limited owner, but the question is 
“whether the income of the estate follows 
ihe same rule as the estate itself even when 
income had accrued after the suc- 
cession had opened out in favour of the 
next heir or whether it becomes the ab% 
solute property of the next heir and is not 
liable to attachment and sale in execution 
of a decree against the previous owner. 
The two authorities cited above are con- 
clusive on the question and accordingly I 
must dismiss this appeal, but pass no order 
as to costs because the point was certainly 
a difficult one. 

N. Appeal dismissed. 

(1) AI R 1928 Oudh 40; 99 Ind. Cas. 897; 2 Luck, 


408; 4 O WN 98. 
(2) A IR 1924 Mad. 530; 80 Ind. Cas. 163; 47M 


ai, a6 M L J 261; (1924) MW N 346; 34 M LT 17 
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PATNA HIGH COURT -> 
Criminal Revision No. 335 of 1936 
July 24, 1936 
ÅGARWALA AND MADAN, JJ. 

MANGAR KOIRI AND oTaBRS— 
PETITIONERS 
versus 
HMPEROR~—Opposite Parry 

Arms Act (XI of 1878), s. 19 (f—Weapon found 
in house belonging to joint family—No proof that 
it belonged to a particular member—-Presumption is 
that it belonged to the head of family. 

Where a weapon is found ina house belonging to 
a joint family, in the absence of proof that the room 
in which the weapon was kept was inthe exclusive 
or particular possession of any member of the family, 
it cannot be inferred that the weapon was in the 
possession of any other person than the head of the 
family. Queen-Hmpress v. Sangam Lal (2)and Kaul 
Ahir v. Emperor (3), relied on, Emperor v, Sikhdar 
(1), not followed. | 

Or. Rev. against an order of the Sessions 
Judge, Gaya. 

Messrs. Baldeo Sahay and Rajkishore 
Prasad, for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 

Agarwala, J.—This is an application 
from an order of the Sessions Judge of Gaya 
confirming an order convicting the peti- 
{ioners under s.19(f), Arms Act, and sen- 
tencing them to rigorous imprisonment for 
nine months each in respect of the posses. 
sion of a weapon which in the record is 
called a karabin, a small quantity of gun- 
powder and a few pieces of copper. It 
appears that the Police searched the house 
of the petitioners in consequence of 
information that stolen property was 


‘stocked there and in the course of the 


search discovered the karabin, gunpowder 
and the copper. The petitioners had no 
license for the karabin and ihe sanction of 
the District Magistrate having been ac- 
corded the prosecution was launched.. It 
has been found that the accused Mangar 
is the head ofa joint family of which the 
other accused are members. The karabin 
and other articles were found ina loft in 
one of the rooms ofthe house concealed 
under bhusa stacked in the loft. There is 
no evidence that this room was in the 
particular possession of any member of the 
family or that any of the accused persons 
was in exclusive possession of the karabin. 
The learned Sessions Judge, founding his 
decision on a case decided by Bennet, J. 
sitting singly, Emperor v. Sikhdar (1), held 
that in circumstances such as in the present 


(1) AI R1932 All. 441; 139 Ind. Cae. 153; (1932) 
Cr. Cas. 661; 33 Cr. L J719; 54 A 411; (1932) A L 
570; L R13 A 43 Or; Ind, Rul, (1932) All, 535. 
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case all the senior male members of a joint 
family arein possession of whatever is in 
the house. ; 

The view taken by Bennet, J. in that case 
differs considerably from the view taken in 
other decisions of the Allahabad High 
Court and other High Courts. In Queen- 
Empress v. Sangam Lal (2), Knox and Blair, 
JJ., said that where articles are found in a 
house belonging to a joint family in such 
place or places as several persons living in 
the house may have access to, there is no 
presumption as to possession and control 
that those articles are in the possession and 
control of any other person than the house 
master. The decision of Bennet, J. in 
Emperor v. Sikidar (1) was commented on 
by Pullan and Thom, JJ.,in Kaul Ahir v. 
Emperor (3) where their Lordships were 
not prepared to agree with the view taken 
by him. Inthe absence of proof in the 
present case thatthe room in which the 
weapon was kept was in the exclusive or 
particular possession of any member of the . 
family, Lam not prep2red to hold that ib can 
be inferred that the weapon was in the 
possession of any other parson than the head 
of the family, the petitioner Mangar. I 
would, therefore, discharge the Rule so far 
as this petitioner is concerned and confirm 
it with respect to petitioners Hulas Koiri 
and Bala Koiri whose convictions and sen- 
tences are sel aside. 

Madan, J.—I agree. 

D. Order accordingly. 

(2) 15 A 129; A W N 1893, 48. 

(3) AIR 1933 All. 112; 143 Ind. Cas, 114; (1933) 


Or Cas. 160; 34 Cr. LJ 517; 55 A 112; (1932) ALJ 
1072; L R1447 Or; Ind. Rul. (1933) All, 195. 





RANGOON HIGH COURT 
First Civil Appeal No. 78 of 1936 
= July 23, 1936 

Roperts, C. J. AND BAGULEY; J. 
MA NYHIN BWIN AND oTapres— 
APPELLANTS 
VETSUS 
MA HNIN LE—Responpent 

Practice—Appellate Court—Slip in procedure 
Appellate Court must refuse todo functions which 
areno part of its duties, 

An Appellate Court must refuse to undertake the 
task of performing functions which are no part of 
its duty because a slip, however unfortunate and 
easily to be understood, has been made in the pro- 
cedure. 


F.C. A. from en order of the Disiriet 
Court, Hanthawaddy, dated April 6, 1936. 
Mr. Sein Tun Aung, for the Appellants, 
Mr. Beecheno, for the Respondents. 
Roberts, ©. J.—This appeal is miscon- 
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ceived. It issaid to be an appeal from 
the decision of the District Judge of Han- 
thawaddy who pointed out that if a wrong 
calculation had been made by the officials 
of the District Court in arriving at the 
costs in a suit in which the parties had 
been engaged before him, that could not 
be putright by the District Court itself 
at the time at which the application was 
made. The proceedings had already been 
the subject of review by the Gourt of 
Appeal consisting of Mosely, J., and Ra 
U. J. and they had made a decree. Appli- 
cations were made to review their order 
upon Various grounds and those applica- 
tions were dismissed. Before the Appellate 
Court passed its order the appellants 
went to the District Court in order to 
uphold the contention that the figure 
embodied in the decree had been arrived 
at wrongly. The District Court passed 
orders on April 6, 1936, and Parker, J., 
then sitting as the District Judge of Hantha- 
waddy said in his order : 

“It is quite clear that whether the High Court's 
decree 15 right or wrong, this Court cannot interfere. 


The wrong calculation, if any, is now embodied in 
the High Court's decree.” 


In the light of the order made by the 
learned District Judge the proper proce- 
dure appears to have been by an appli- 
cation for review of the decree already 
made by the High Court to that.Court itself. 
We have been invited to exercise the 
jurisdiction of a Judge to whom suchan 
application ought properly to have been 
made. An Appellate Court must refuse to 
undertake the task of performing functions 
which are no part of its duty because a 
slip, however unfortunate and easily to be 
understood, has been made in the proce- 
dure. The appeal fails and is dismissed 
with costs two gold mohurs. 


Baguley, J—I agree. The learned Dis- 
trict Judge has only followed the principles 
laid down in S. A. Nathan v. S. R. Samson 
(1), which states that a subsisting decree 
passed by a duly constituted Court is 
. binding and conclusive against the parties 
thereto and the Court to which such 
decree has been transferred for execution 
must take the decree as if stands. | agree 
‘that itis quite impossible to allow this 
- application which purpcris to be an 
appeal against an order by the District 
Judge of Hanthawaddy as an upplic:-tion 
made to this Court for review of the decree 
passed by itself. ; 

N. Appeal dismissed. 

F (1) 9 R. 480; AIR 1931 Rang. 252; 135Ind. Cas. 65; 
Ind. Rul, (1931) Rang 17 (T B). 
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; NAGPUR HIGH COURT 
First Civil Appeal No. 77 of 1934 
July 7, 1936 
GRURR, J. 
BAIJNATH - APPELLANT 
VEFSUS 
KANHAIYALAL AND ANOTHER =~ 
RESPONDENTS 

Execution—Limitation—Adjustment pleaded by 
decree-holder—Whether should be given effect to in 
execution—Decree-holder should be given opportunity 
to prove allegations—Date to be fixed. 

The Court is bound to take notice of the adjust- 
ment pleaded by the decree-holder as having been 
arrived at after passing of the decree and if it is 
proved, it hag to be given effect to in execution. Ac- 
cording to the adjustment pleaded, limitation would 
ran from the various dates cf payments of the instal- 
ments and the application for execution would have 
to be dealt with accordingly. The decree-holder 
must, therefore, be given an opportunity to prove 
his allegations but it is desirable first that he should 
give as exactly as possible the date of the alleged 
agreement and the judgment-debtor’s reply should be 
recorded. 

[Case-law discussed. ] 

Mr. R. N. Padhye, for the Appellant. 

Mr. 8. T. Bhawe, for the Respondents. 

Order.—On January 9, 1930, the appel- 
lant decree-holder obtained a decree sever- 
ally against two brothers Kanhaiyalal and 
Panchamlal. The amount decreed against 
Panchamlal was Rs. 1,000 and the question 
now before the Court is whether the applica- 
tion against him in execution dated May 1, 
1933, is in time. 

Appellant’s learned Counsel now concedes 
that time is not extended by the previous 
application dated March 13, 1930, which 
was against Kanhaiyalal alone. This is 
clear from the explanation (}) to Art. 1&2 
of the Limitation Act Schedule. It is also 
conceded that the mere fact of payment of 
Rs. 200 on March 13, 1931, does not attract 
the operation of s. 20 of the Limitation Act 
as there is no acknowledgment in the 
handwriting of the judgment-debtor and 
the payment was, as admitted by the 
decree-holder, made towards principal and 
not interest para.3 of decree-holder’s reply 
dated January 8, 1934, 


Appellant, however, relies on para. 2 of 
this reply in which he had alleged that 
there was an agreement between him and 
his debtor to accept a sum of Rs. 1,000 in 
five equel annual instalments of Rs. 200 
each und tuat Ks.1/5 as interest should be 
paii by way of compensation for this con- 
cession of extended period of payment. 
This ws ,cement is admittedly oral. The 
date is not siated in the pleading, but 
learned Counsel assures me that according 
to his instructions it was arrived at after 
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the passing of the decree. The judgment- 
debtor was not called upon toreply to this 
allegation and the learned Sub-Judge did 
not decide whether these fucts were true 
or not, but held that the receipt for Rs. 175 
did not save limitation and that the decree 
as passed by the Court superseded all pre- 
vious agreements between the parties. The 
question, however, is whether such a sub- 
sequent adjustment of the decree, if proved, 
would affect the period of limitation. It 


“was not previously certified to the Court, 


but the law is now clear that certification 
to the Court under O. XXI, r. 2 (1) by a 
decree-holder of payments or adjustments 
is not governed by Art. 181 of the Limita- 
tion Act, nor expressly limited by any 
other Article. Such certification can take 
place where execution of the decree is 
barred but for the payment certified. It 
was so heldin Raja Shri Prakash Singh v. 
Allahabad Bank, Ltd. (1). The matter is 
different where the judgment-debtor is 
concerned. He has only 90 days for 
certifying under Art.174 of the Limitation 
Act: see also Tukaram v. Babaji (2), and 
Husuffzeman Sarkar v. Sandua Lal Nahata 
(3). It follows, therefore, that the Court is 
even now bound to take notice of the 
adjustment pleaded by the decree-hclder 
and if it is proved, it would have to be 
given efect to in execution. In Dulichand 
v. Gorelal (4), it was held that adjustments 
duly certified had the effect of a decree 
and that it was not necessary for a fresh 
decree to be drawn up each time an 
adjustment is arrived at between the 
parties. According to the adjustment, plead- 
ed limitation would run from the various 
dates of payments of the instalments . and 
the application for execution would have 
to be dealt with accordingly. The appel- 
lant must, therefore, be given an opportunity 
to prove his allegations butit is desirable 
first that he should give as exactly as 
possible the date of the alleged agreement 
and the judgment- debtors reply should 
be recorded. 

The order appealed against is set aside 
and the case is remanded for a. fresh 
decision. Costis throughout will follow the 
result. Parties should appear in the lower 


(1) 3 Luck, 684; 114 Ind. Oas. 581; A I R1929 PO 
19; 29 L W 161; 33 C W N 267; 31 Bom. LR 289;60 
ja a 29; (1929) AL J 33; 56 ML J 233; 561 A 30 


LU). 
(2) 21 B 122, 
(3) 43 O 207; 34 Ind. Cas. 606; 20C W N 272; AIR 


" 4916 Cal. 451 


a 20 N L R 122; 83 Ind. Cas. 162; AI R 1925 Nag. 


RAMKESHWAR DAS V. BALDEO SINGE (PAT) 


| BALDEO 


805 


Court on the 23th instant. Counsel's fee in 
this Court will be Rs. 30 (thirty). | 
N. Order set aside. 
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PATNA HIGH COURT 

Civil Appeal No. 385 of 1935 

August 5, 1936 

` James AND ROWLAND, JJ. 

Mahant RAMKESHWAR DAS—~ 

Derenpant No. 1—APPRLLANT 

VETSUS 
SINGH—PLAINTIFF—RESPONDENT 

Evidence Act II of 1872), ss. 21 and 145—Statement 
in document-——Document relevant both under s. 21 and 
s. 145— Provisions of 3.145, whether must be complied 
with. 

It is only when a document becomes relevant only 
by reason of s. 145, Evidence Act, that before a 
statement made initcan be usedto contradict the 
evidence of the party, his attention must be drawn 
specially to the statements which are to be so used. 
Whereit is an admission which goes to the root of 
the case, which is relevant ander s. 21, Evidence Act, 
and its relevancy.is not affected by the question of 
whether the party may or may not have given evi- 
dence consistent with the statement contained in it, it 


is not necessary to observe strictly the provisions of 
s. 145. Bal Gangadkar Talak v. Shrinivas Pandit 
(1), distinguished. 

C.A. from appellate decree of the 
Additional District Judge, Gaya, dated 
January 28, 1930. 


Messrs. S. M. Mullick, Sarjoo Prasad and 
Kishore Prasad, for the Appellant. 

Messrs. Manohar Lal and C. P. Sinha, for 
the Respondent. 


James, J.—The appellant is the mahant 
of a math who on the death of his guru in 
1928 found his entry intothe math obstruct- 
ed, so that he was forced into litigation for 
the assertion of his title. In this litigation - 
he obtained the assistance of Babu Baldeo 
Singh who looked after his legal work for 
him. While the litigation continued the 
mahant executed a number of handnotes; 
and ultimately after four handnotes had 
been executed, a new handnote was exe- 
cuted for Rs. 2,100 in respect of the whole 
liability. The plaintiff sued the mahant for 
recovery of the amount due on this handnote. 
He sued also for two loane of Rs. 500 and 
Rs. 50 which he said had been made to 
the defendant without acknowledgment. 
The defendant in his written statement 
did not admit execution of the hand- 
note; but he said that he kad been made 
to put his thumb impression and sig- 
nature on five blank sheets of paper under 
threats from the plaintiff whose posi- 
tion ashis karpardaz enabled him to exert 
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nndue influence. When the case came on 
for hearing the Subordinate Judge treated 
this admission of signature and thumb- 
impressions on blenk sheets of paper cs 
admission of execution; and ke called upon 
the defendant to prove that consideration 
for the handnote in suit had not passed. 
When the defendant came to give evidence 
he admilted that in addition to his signature 
he had written at the plaintiff's instance 
acknowledgments of loans ‘received on these 
five pieces of paper which in his written 
statement he had described as blank. The 
defendant's evidence to the effect that 
consideration had not passed was not 
believed by the Svbordinate Judge, who 
also refused to believe the rebutting evi- 
dence which was given on behalf of the 
‘plaintiff describing the place and the man- 
ner in which the loans had heen made; but 
in an affidavit which had been filed before 
the District Judge on November 15, 1936 in 
the course of the probate case the defendant 
mahant had admitted that he had borrowed 
Re. 2,100 from Babu Baldeo Singh and 
had executed a handnote. This admis- 
sion was treated by the Subordinate 
Judge as sufficient evidence of the fact that 
the loan had been taken and that the hand- 
note had been executed in consideration of 
it. He therefore decreed the plaintiff's 
claim so far as it was based on the handnote. 
For the two verbal loans of Rs. BO and 
Rs. 500 respectively he did not believe the 
evidence which was adduced on behalf of 
the plaintiff to prove that the loans had been 
made; and he dismissed that part of the 
plaintiff's claim. 

The defendant appealed to the District 
Judge and the plaintiff preferred a cross- 
objection against the dismissal of his claim 
based on the verbal loans but both the 
appeal and the cross-objection were dismiss- 
ed. Mr. Sushil Madhab Mullick on behalf 
of the appellant takes exception to the pro- 
cedure which was adopted by the learned 
Subordinate Judge in the trial. By his 
order of August 22, 1932 he directed that 
the plaintiff should first adduce evidence 
regarding the two verbal loans and also 
regarding the legal necessity for the loans 
in suit. Another defendant with whom we 
are not here concerned was then to give 
evidence regarding his case that he had not 
been surety for the two loans of which there 
was no written ¢cknowledgment. The ma- 
hant was then to adduce evidence to prove 
that consideration had not passed for the 
handnote; that there was no legal necessity 
for the loans and in proof of the alleged 
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undue influence and coercion. The plaintiff 
was then to adduce rebutting evidence on 
the points raised by the mahant. When the 
cuse was taken up the Pleader for the 
mahant applied for time on the ground that 
his witnesses had not appeared, and when 
an adjournment was refused he withdrew 
from the Court. Later in the day he came 
forward to contest the suit when the Sub- 
ordinate Judge directed that he should be 
permitted to cross-examine the plaintiff only 
regarding the question of legal necessity 
and the two verbal loans. ‘The plaintiff was 
directed atthe same time to present himself 
again for cross-examination after the close 
of the evidence of the mahant. 

These orders so far as they placed upon 
the defendant on the effect of his written 
statement the burden of proving that consi- 
deration for the handnote had not passed 
were not correct, because in the written 
statement there had been no admission of 
the execution of the handnote, but merely 
an admission that the thumb-impresssion 
and signature had been given on blank 
paper under coercion. But the order of the 
Subordinate Judge was ultimately justified 
when the defendant himself gave evidence, 
because he then admitted in  cross-ex- 
amination regarding the five blank papers 
on which he had given his thumb-impres- 
sion and signature, that he had written on 
the blank papers that so much had been 
taken by him asloan from the plaintiff, that 
isto say, he admitted execution of the 
handnote in suit, so that the burden was 
actually cast upon him of proving that 
consideration had not passed, because in the 
absence of evidence on the point the pre- 
sumption would be that the handnote was 
executed for consideration. 

The defendant gave evidence’ on the 
point. The plaintiff in due course gave 
rebutting evidence and was cross-examined 
on behalf of the defendant. While the 
defendant was under cross-examination a 
document was tendered to him, an affidavit 
which he had sworn in November of 1930. 
He admittted his signature on this affidvit 
which was then marked as an exihbit. Mr, 
Sushil Madhab Mullick argues that the 
statements contained in this affidavit ought 
not to have been used as evidence against 
the mahant unless his attention had been 
specifically drawn to them when he was in 
the witness box. Section 145, Evidence Act, 
provides that the evidence of a witness may 
be contradicted by the production of a pre- 
vious statement made in writing; but 
before such statements can be used to 
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contradict his evidence, his attention must 
be drawn specifically to the statements 
which are to be so used. Mr, Mallick 
draws attention to the decision of the 
Privy Council on this point in Bal Ganga- 
dhar -Tilak v. Shrinivas Pandit (1). In 
that case various letters written by the 
plaintiff had been produced in evidence, in 
order to contradcit the evidence given by the 
plaintiff at the trial, which had Jed the High 
Court of Bombay to believe that the plaintiff 
in his evidence had committed perjury. 
Lord Shaw commented on the failure to 
observe the provisions of s. 145, since these 
documents had been produced for the pur- 
pose of contradicting the evidence which 
had been given by the plaintiff. 

In the present case it does ‘not appear to 
us that the provisions of s. 145, Evidence 
Act, apply to this admission at all. This is 
not a document which becomes relevant by 
the provision of s. 145, Evidence Act, and 
would otherwise be inadmissible. It is an 
admission which goes to the root of the 
case, which is relevant under s. 21, Evidence 
Act; andits relevancy is not affected by the 
question of whether the defendant may or 
may not have given evidence consistent 
with the statement contained in it.- If it had 
been a document which had no relevancy 
apart from the fact that it contradicted 
statements made by the defendant when 
he was in the witness-box, it would have 
been necessary to observe strictly the pro- 
visions of s. 145 before the document could 
be used; but it was not a document of that 
nature and noirregularity was committed in 
the manner of admitting it into evidence and 
in the use which was made of it after it 
was admitted. Indeed from the discussicn 
of the evidence by the learned Subordinate 
Judge it would appear that the document 
was actually superfluous. The learned 
Subordinate Judge has discussed the evi- 
dence of the witnesses for the defendant on 
the question of passing of consideration 
without attaching any value to the evi- 
dence. He afterwards discussed the evi- 
dence of the plaintiff's witnesses and came 
to the conclusion that the plaintiff's account 
of the time and manner in which the hand- 
note was executed and that consideration 
was paid was not worthy of credit; but since 
execution had been actually admitted by 
the defendant in the course of his evidence 
the presumption under s. 118, Negotiable 


(1) 39 B 441; 29 Ind. Cas. 639; A I R1915 POT; 42 
IA 135; 13 A LJ 570; 19 O W N 729; 17 Bom. L R 527; 
920LI1;29ML.J¢ 34; 18MLT1; (1918M W N 
431; 2L W 6LL (PO), 
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Instruments Act, would apply; and if the 
defendant failed io prove that consideration 
had not passed the discussion of the evidence 
on this point which the plaintiff tendered 
became unnecessary. The District Judge in 
appeal relied mainly upon this affidavit of 
the mahant as substantive evidence of the 
fact that consideration had passed. Itis a 
piece of evidence which may properly be 
treated in that way; and the judgment of 
the learned District Judge is not properly 
open to criticism on that account 

Mr. Mullick next objects to the finding of 
the learned Subordinate Judge which has 
been maintained on appeal that the loans 
for which the handnotes were executed were 
taken for legal necessity of the math. This 
point was raised by the defendant himself 
in his written statement, but no relief 
against the math was claimed by the plaintiff 
and there isno mention of the liability of 
the math inthe decree. If the decree should 
he put into execution against the 
property of the math, it could apparently not 
be properly executed by attaching and sell- 
ing any portion of the math property and 
the proper course would be to appoint a 
Receiver of the income of the math so that 
the decree-holder would in due course obtain 
the amount of his decree out of the surplus 
income. 

The plaintiff has preferred a cross-appeal 
in respeet of the loan of Rs. 50 which he 
alleges was taken by the mahanét after the 
handnote had been executed. His ground 
is that since the bahikiata of the plaintiff's 
banker was not found to be a false docu- 
ment the Courts below erred in law in refus- 
ing to decree the ‘plaintiffs claim. The 
account book of this so-called banker was 
proved by a witness who described himself 
as munib of the firm. The learned Sub- 
erdinate Judge did not believe his evidence. 
The learned Additional District Judge on 
appeal criticised it by remarking that the 
munib who was examined to prove the entry 
was not in the service of the firm at the 
time when the entry wes made and the 
person who made the entry bad not been 
examined. Whether the entry was correct 
or notit was merely an eniry to the effect 
that the mahani withdrew the sum of Rs. 50 
on behalf of the plaintiff. As the Courts 
below have observed, this would not in 
itself be proof of the fact thatthe mahant 
took a loan from the plaintiff; and the 
plaintiff's evidence on the point has been 
disbelieved. There isno merit in this cross- 
objection, in dealing with which we are 
concluded by findings of fact. Subject to 
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the remarks which have been made regard- 
‘mg the manner in which the decree should 
-be treated in execution the appeal must be 
dismissed with ccsts. The cress-objection 
is also dismissed with costs. 

Rowland, J.-I agree. 

D, Appeal dismissed. 





l LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 1416 
of 1935 
December 18, 1935 
Burtpg, J. 
NILA—Dzrenpant—ApPELLANT 
VETSUS 
PUNUN—PLaInTIFF AND ANOTHER— 
DEFENDANTS— RESPONDENTS _ 

_ Civil Procedure Code (Act V of 1908), s. 11, 
O. XVII, r. 3—Suit in representative character ~ 
Absence of negligence-—-Suit decided under O. XVII, 
r. 3—Decision, ifon merits and operates as res 
judicata, 

A decision under O, XVII, r.3, Civil Procedure 
Code, in a suit of a representative character where 
the next friend who sued on behalf of a minor has 
not been guilty of any negligence, is to be deemed a 
decision on meritsand sucha decision falls within 
the scope of s.11, Civil Procedure Code. Brij Lal 
v. Ram Sarup (2)and Hingo Singh v. Jhuri Singh 

- (3), relied on, 


Mis. S. C. A. from an order of the Dis- 
‘trict Judge, Ambala, dated June 15, 1935. 

Mr. Nanak Chand, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

Judgment.—This second appeal arises 
out of a suit for a declaration that an alie- 
nation of certain land effected by one Indar 
‘in favour of Nila, defendant No. 1, was 
without necessity and consideration and 
‘should not affect the plaintiff's reversionary 
rights. The suit was dismissed by the trial 
Court, but on appeal the learned District 
Judge has remanded it for re-trial. From 
this decision the present appeal has been 
preferred. It appears that a similar suit 
for a declaration had been instituted by 
“Kartar Singh, eldest brother of the present 
plaintiff, but was dismissed on June 2, 
1926. The dismissal was under O. XVII, 
r. 3, Civil Procedure Code, Kartar Singh 
having failed to produce evidence on the 
date fixed. Further opportunity to produce 
evidence was refused and the case was dis- 
missed. No appeal was preferred by Kartar 
Singh and the decision in the previous suit 
thus became final. 

The learned Counsel for the appellant 
contends that the previous suit being of 
a representative character, the decision 
therein was binding on the plaintiff and 

that though the case was decided under 
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O. XVII, r. 3, Civil Procedure Code, the 
decision is deemed to be on merits for the 
purposes of s. 11, Civil Procedure Code. In 
support of his contentions the learned 
counsel for the appellant relied on Govindoss 
Krishnadoss v. Rajah of Karvetnagar (1). 
The view taken by the learned District 
Judge on the above point was that the 
previous decision was not on merits as 
Kartar Singh had failed to produce the 
necessary evidence and the plaintiff who 
is a minor was not bound by the previous 
decision. He pointed out that even if the 
plaintiff had instituted the previous sult 
through Kartar Singh as next friend he 
could have challenged the decision on the 
ground of gross negligence on the part of 
the next friend. The fact that a suit of 
the present type is of a representative 
character and any decision arrived at there- 
in is binding on all the reversioners was 
not disputed by the learned Counsel for the 
respondents, but he distinguished the pre- 
sent case on the ground that the plaintiff 
was a minor and he also adopted the argu- 
ment of the learned District Judge that, if 
Kartar Singh had instituted the previous 
suit on behalf of the plaintiff who is a 
minor, the plaintiff could have maintained 
the present suit on the ground that Kartar 
Singh was guilty of negligence in conduct- 
ing the previous suit. 

The decision of the point at issue depends 
on the question whether Explanation VI to 
s. 11, Civil Procedure Code, applies to the 
circumstances of this case. According to 
that explanation, when persons litigate bona 
fide inrespect of a public or private right 
claimed in common for themselves and 
others, all persons interested in such right 
shall, for the purpose of the section, be 
deemed toclaim under the persons so litigat- 
ing. Now, there can be no doubt that 
Kartar Singh was litigating in the previous 


‘sult in respect of a right ccmmon to all the 


reversioners. There is no suggestion that 
ihe previous suit was collusive, or that 
Kartar Singh was guilty of fraud. All 
that has been urged is that (1) Kartar Singh 
was guilty of negligence in not depositing 
the process fees in Court in time, and (ii) 
that as a result there was no decision of 
the case on merits. As regards tke first 
point, the facts were that Kartar Singh 
had made over diet money to his Pleaders’ 
clerk but the latter decamped with it. The 
Pleader on coming to know of this went to 
Court ten days before the hearing and de- 


(1) A IR 1929 Mad, 404; 122 Ind. Cas. 519; Ind. Rul. 
(1930) Mad. 375, 
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posited the process fees and diet money. 
But the Court refused to adjourn the case 
for want of service. The learned District 
Judge has himself remarked that the Court 
was not justified in throwing out the case 
in such circumstances. This finding means 
that the learned District Judge was of the 
Opinion that Kartar Singh had dong all that 
could be reasonably expected and was not 
guilty of any negligence. And yet the 
learned District Judge went on to remark 
that, if Kartar Singh had instituted the 
previous suit as a next friend on be- 
half of the present plaintiff, the latter 
could have maintained the present suit on 
the ground that Kartar Singh was guilty 
of gross negligence. J do not see how these 
findings can be reconciled. The learned 
Counsel for the respondent has cited Brij 
Lalv. Ram Sarup (2) in which the terms 
‘negligence’ and gross negligence have 
been explained, with reference to a suit 
by a minor lo set aside a decision in a pre- 
vious suit on account of gross negligence 
on the part of his guardian. The test laid 
down for deciding what amounts to ‘negli- 
gence’ was the conduct of the average man 
in like circumstances and with like know- 
ledge and means of knoweldge. I do not see 
how Kartar Singh can be said to have been 
guilty of any negligence from the stand-point 
of this test and as pointed out above, the 
learned District Judge himself appears to 
have been of this opinion, judging from his 
remark that the previoussuit should not have 
been thrown out. The queslion as to why 
Kartar Singh did not appeal from the deci- 
sion in the previous case, was apparently 
not raised in the Courts below. He may 


‘have been advised that an appeal would 


not succeed, or may have had other good 
reasons for not appealing. In the absence 
of any allegation or proof of negligence in 
this respect, it is unnecessary to discuss 
this point. 

_ ås to the second point, viz., that the de- 
cision was Dot on merits, the ruling cited 
by the learned Counsel for the appellant, 
viz., Govindoss Krishnadoss v. Rajah of 
Karvetnagar (1), supports his contention 
that a decision under O. XVII, r. 3, Civil 
Procedure Code, in circumstances like those 
of the previous suit by Kartar Singh, is 
to be deemed to be a decision on merits, 
and such a decision falls within the scope of 
s. 11, Civil Pocedure Code, cf. also Hingo 
Singh v. Jhuri Singh (3). In my judgment the 
k N 1926 All. 36; 90 Ind. Cas. 749; 48 A 44; 23 


| (3) 40 A 590; 46 Ind. Cas. 390; A IR 1918 All. 338; 
16 AL J 462. | Wa 
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decision of the trial Court was correct, and 
the previous decision in the suit by Kartar 
Singh must be held to be binding on the 
present plaintiff. I accept the appeal and 
getting aside the order of remand dismiss 
the suit but in view of all the circumstances 
leave the parties to bear their costs through- 
out. 
N. Suit dismissed. 


PATNA HIGH COURT. 
Civil Appeal No. 1443 cf 1932 
February 5, 1936 
MoHAMMAD Noor AND ROWLAND, JJ. 
BARHAMDEO SINGH—Derexpant— 
APPELLANT 
l - VETSUS 

KARI SINGH-—PrLAINTIFR— RESPUNDENT 

Promissory note—Sutt on hand-note written on 
leaf of bahi—If hand note is genuine, it must be 
decreed—Question whether bahi is kept in course of 
business is immaterial—Consideration proved difer- 
ent from that mentioned in note—Suit cannot be 
dismissed on this ground—Negotrable Instruments 
Act (XXVI of 1881), s. 118. 

Where the plaintiff sues on a hand-note written 
on one of the leaves ofhiebaki, and the hand-note 
is proved to be genuine the suit must be decreed, 
The question whether the book is kept in the regu- 
jar course of business is immaterial, 

Under s.118, Negotiable Instruments Act, there 
is a presumption that a hand n te is given for 
consideration. If the hand-note mentions one kind 
of consideration but the finding is that there was 
a consideration of a different nature the suit is 
liable to be dismissed for this reason. 

C. A. from appellate decree of the Dis- 
trict Judge, Monghyr, dated July 9, 1932. 

Mr. Ganesh Sharma, for the Appellant. 

Messrs. K. P. Jayaswal and G. P. Singh, 
for the Respondent, 


Mohammad Noor, J.—This appeal has 
arisen out of.asimple money suit based 
on a hand-note for Rs. 1,600 said to have 
been executed by the defendant on one 
of the leaves of a bahi. The trial Court 
dismissed the suit, holding that the hand- 
note was not genuine. On appealky the 
plaintiff the learned District Judge has 
come to a different conclusion and hes 
decreed the suit. The appeal seems to he 
concluded by the findings of fact. There 
is no question which can be gone into in 
a second appeal. Two points were urged 
on behalf of the appellant. One was that 
the suit ought not to have been decreed 
as according to the learned District Judge 
the bahi, on one of the leaves of which 
the hand-nolte was executed, was not kept 
in the regular course of business. It is 
obvious that the plaintiff's suit was not 
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based upon any account entered into the 
bahi but on the basis of the hand-note, 
and the hand-note alone. Once the hand- 
note is proved to be genuine, the question 
of the books not having been kept in the 
regular course of business is immaterial. 

The next question urged was that the 
hand-note recites that the consideration 
passed in cash. This has not been accept- 
ed by the learned District Judge. He has 
held that in fact the consideration for 
the hand-note was the previous dues pay- 
able by the defendant to the plaintiff. The 
learned Advocate has 
this finding the suit ought to have been 
dismissed. The suit, as I have said, is 
based upon a hand-note, and under s. 118, 
Negotiable Instruments Act, there is a pre- 
sumption thatit was given for considera- 
tion. In this case while the hand-note 
mentions one kind of consideration the 
finding of the learned District Judge is that 
there was a consideration of a different 
nature, namely the previous dues. I do 
not think thatthe suit was liable to be 
dismissed for this reason. I would dismiss 
this appeal with costs. 

Rowland, J.—I agree. 

D. Appeal dismissed. 


RANGOON HIGH COURT 
Second Civil Appeal No. 344 of 1935 
February 25, 1936 
DUNKLEY, J. 

KRISHNA PRASAD SINGH AND 
ANOTAER—APPELLANTS 
versus 


MA AYE AND OTHERS-— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0O. VI, 
r. 17—Amendment, effect of—Amended plaint filed 
within time—Presentation of amended plaint, if 
relates back to original presentation of plaint— 
Amendment, granting of —Considerations—Promissory 
note—Amendment to enable plaintiff to sue on origi- 
nal debt—Held, amendment should be granted—Limi- 
tation Act (IX of 1908), s. 3. 

When an amendment has been allowed by the 
Court and a date has been fixed by the Qourt for 
filing the amended plaint and the amended plaint 
hus been filed within the time allowed, the presenta- 
tion of the amended plaint relates back to the origi- 
nal presentation of the plaint, and the date of the 
original presentation of the plaint has to be taken 
to be the date of institution of the suit for the pur- 
pose of s. 3, Limitation Act. Ram Lal v. Harrison 
(5), New Fleming Spinning and Weaving Co., Ltd. v. 
Kessowji Naik (6), Patel Mafatlal Narandas v. Bai 
Parson (7), Barkat-un-nissa v. Muhammad Asad Ali 
(8), Saminatha v. Muthayya (9) and Naba Kumar 
Chowdhury v. Higheazany (10), referred to, 

Leave to amend ought to be refused where the 
effect, of the amendment would be to take away from 
the defendant alegal right which has accrued to 


KRISHNA PRASAD SINGH v. MA AYE (RANG) 


contended that on . 


held that where the plaintiff 
D 10R 74; 137 Ind. Cas.39; A I R 1932 Rang, 
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him by lapse of time, and this general rule ought 
not to be departed from except in very excepticnal 
cases. Where, ifin tne original plaint an alterna- 
tive claim based on the original consideration had 
been made no limitation could have arisen, amend- 
ment should be allowed especially when due to a 
mere technical error the plaintiff would otherwise 
suffer. Charan Das v. Amir Khan (2) and Ramen- 
ranah Tagore v. Keshab Chandra (3), referred 


0. 
S.C. A. from a judgment of the District 
T Pyinmana, in Civil Appeal No. 42 of 
5. 


Mr. P. K. Basu, for the Appellants. 

Mr. Atyangar, for the Respondents. 

Judgment.—The suit brought by the 
plaintiffs-appellants in the Sub-Divisional 
Court of Yamethin was originally a suit 
based upon a promissory note executed on 
August 12,1930. The plaint was presented 
on August 11, 1933. On September 5, the 
written statement of the defendants- 
respondents was filed. It was then dis- 
covered that two of the stamps on the 
promissory note had not heen properly 
cancelled, and that, therefore, under the 
provisions of s. 12 (2) and s. 35, Stamp Act, 
the promissory note could net be acted 
upon. The Pleader for the pleintiffs-appel- 
lants thereupon applied to be allowed to 
amend the plaint so as to base the cause of 
action of the original ccnsideration for the 
promissory nole, and this amendment was 
allowed, without any objection by the res- 
pondents. On September 14, 1933, the 
amended plaint was filed and on September 
20, ai amended written statement thereto 
was filed by the respondenis, without any 
objection being taken. to the amended 
plaint on the ground of limitation. On 


April 11, 1935, the question of limitation _ 


was raised by the respondents for the first 
time. 

The suit was dismissed by the Sub- 
Divisional Court of Yamethin on questions 
of fact, but on the question of limitation 
the learned Sub-Divisional Judge held that 
the suit was within time. The appellants 
prosecuted a first appeal before the District 
Court of Pyinmana and in that appeal the 
respondents raised a cross-objection on the 
point of limitation. The learned District 
Judge, without deciding the questions of 
fact raised in the appeal, has dismissed the 
appeal on the preliminary point of limita- 
tion, holding that the suit of the appellants 
was barred by efflux of time. He has based 
his decision’ on the casein Byash Chandra 
Roy v. Ajodhynath Deb .(1), in which it was 
seeks to 


( 
26; Ind. Rul. (1932) Rang. 89. 


A 
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— 


1936 


introduce by way of amendment fresh 
matter into his plaint which would deprive 
the defendant of the benefit of a defence 
under the Limitation Act, the application 
ought to be refused. This case is not 
really analogous to the case which was 
before the learned District Judge. The 
real point before him was whether the date 
of institution of the suit should be held 
to be the date on which the original plaint 
was presented, or the date on which the 
amended plaint was presented, and his 


decision is, in effect, thatthe date of institu-. 


tion was the date on which the amended 
plaint was presented, naroely September 
14, 1933, and, therefore, the suit was out of 
time. l 

The argument which has been addressed 
to meon behalf of the appellants in this 
appeal is ibat when an amendment of a 
plaint is allowed, the presentation of the 
amended plaint relates back to the presenta- 
tion of the original plaint, and the date 
of the institution of the suit is the date on 
which the original plaint was presented. 
On behalf of the respondents it has been 
contended that the two causes of action 
in this case were quite distinct, namely 
one based upon the promissory note, and 
a distinct cause of action based upon the 
original Joan, and that, therefore, the 
amendment of the plaint ought not to have 
been allowed. The principle for which 
learned Counsel for the respondents con- 
tends is that leave to amend ought to be 
refused where the effect of the amendment 
would be to take away from the defendant 
a legal right which has accrued to him by 
lapse of time, and this general rule ought 
not to be departed from: except in very 
exceptional cases. This is undoubtedly a 
correct statement of the law as laid down 
by their Lordships of the Privy QGouncil in 
Charan Das v. Amir Khan (2). It has been 
followed by a Bench of the Caleutta High 
Court in a recent case in Ramendramohan 
Tagore v. Keshabchandra (3). This latter 
case is .exactly on all fours with the 
present case. There a suit was brought 
upon a promissory note, and after a suit 


for recovery of the debt was time-barred, | 


an application to amend tke plaint, so as 
to allow the plaintiff to sue for the original 
debt, was made and was allowed, and it was 
held by the Bench that under the circum- 

(2)'48 O 110; 57 Ind. Cas. 606; AIR 1921 PC 50; 
47 I A 255; 39 MLJ 195; 22M L T149;2U PLR 
(P ©) 124; 18 A L J 1095: 22 Bom. L R1370;13 LW 
49; 25 0 W N 289; 3P W R1921 (P O), 

(3) 61 C 433; 150 Ind. [Cas. 982; A IR 1934 Cal. 
554; 388 O WN 488; 7 R O 47, 
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stances the amendment was properly 
allowed. In fact, the decision is to the 


effect that in a case suchas theone now 
before me an amendment of tke plaint so 
asto permit of the suit being brought upon 
the original consideration is one of the 
exceptional cases to which reference wus 
made by their Lordships of the Privy 
Council in Charan Das v. Amir Khan (2). 
Tt seems to me to be clear that that must be 
so, for in the original plaint an alternative 
claim based upon the original consideration 
could have been made, and then no question 
of limitation could have arisen, and it 
would be monstrous to my mind that the 
plaintiff should lose his money merely 
because of a technical errorin the execu- 
tion of the promissory note; which is no more 
than aconditional payment and not a dis- 
charge of the debt: Maung Chitv. Roshan 
S.M. A. Kareem Oomer & Cu. (4). 

Now, no objection was raised by the 
respondents to the amendment of the plaint, 
and they hava never until now sought to 
raise the point that leave to amend the 
plaint ought to have been refused. The 
question as to whether leave to amend was 
rightly granted or not (although in my 
opinion it was rightly given) is not now 
before me. The point whica is before me 
is whether, leave to amend the plaint hav- 
ing been granted, the date from which 
the institution of the suit ought to be 
reckoned should be the date on which the 
original plaint was presented, or the date 
on which the amended plaint was presented. 
There is ample authority for the proposi- 
tion that when an amendment has been 
allowed by the Court anda date has been 
fixed by the Court for tiling the amended 
plaint and the amended plaint has been 
filed within the time allowed, the presenta- 
tion of the amended plaint relates back to 
the criginal presentation of the plaint, 
and the date of the criginal presentation 
of the plaint has tobe taken to be the date 
of institution of the suit for the purpose of 
s, 3, Limitation Act. On this point I would 
refer to the following cases: Ram Lal v. 
Harrison (5); New Fleming Spinning 
and Weaving Co., Lid. v. Kessowjt Naik (6); 
Patel Mafatlal Narandas v. Bai Parson 
(7;); Barkat-un-nissa v. Muhammad Asad Ali 
(9); Saminatha v. Mathayya (9) and Naba 
` (4:12 R 500; 152 Ind. Cas, 1038; A I R1934 Rang. 
389; 7 R Rang. 184 (F B). e 

(5) 2 A 832. 

(6) 9 B 873. 

(7) 19 B 329. 

(8) 17 A 288; A W N 1895, 80, 

(9) 15 M 417; 2 M L J_119. 
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claration that the order of the Deputy Cols. 


Kumar Chowdhury v. Higheazany (10). It 
is clear that the present suit was within 
time, as the original plaint was presented 
within the period allowed by limitation. 
This appeal’ is, therefore, allowed, the 
judgment and decree of the District Court 
of Pyinmana on first appeal are set aside, 
and the first appeal is remanded to the 
District Court for disposal on the merits. 
The costs of this appeal will be costs in the 
first appeal. The appellants will be granted 
a certificate forthe refund of the Court- 
fee paid on their memorandum of second 
appeal. 

N. Appeal allowed. 
(10) 51 0 845; 79 Ind. Cas, 403; A IR 1925 Cal. 419. 





PATNA HIGH COURT. 
Civil Appeal No. 771 of 1933 
July 28, 1936 
AGABWALA AND MADAN, JJ. 
JAINANDAN RAM TEWARI— 

PLAINTIFE—APPELLANT 


, VETSUS 
RURIA URAON AND OTHERS —DEFENDANTS 

—RESPONDENT3 

Chota Nagpur Tenancy Act (VI of 1903), ss. 212, 
914 (b)—S. 214 (b), scope of-~Amount due accepted 
after expiry of 30 days—Sale ordered to be set aside 
—Order, whether ultra vires—Civil suit to set aside 
order, whether barred under s. 214 (b). 

-Section 2l4 (b), Chota Nagpur Tenancy Act, pur- 
ports to bar a suit to set aside an order passed 
under s. 212, but the application of s. 212 is confined 
to the statutory period of 30 days, and a Court 
passing an invalid order after that period cannot 
be said to be acting under that section and such 
an order is one passed without jurisdiction and is 
ultra vires and s. 214 does not bara civil suit to 
set aside that order. Lachmi Ojha v. Ram Ran Bijay 
Prasad Singh (1) and Rameshwar Narain Singh v. 
Mahabir Prasad (2), relied on, 

C. A. from appellate decree of the Sub- 

Judge, Ranchi, dated May 30, 1933. 

Mr. K. K. Banerji, for the Appellant. 

Madan, J.—This matter comes before 
this Bench by reference from a single Judge. 
The facts briefly are that on December 17, 

1931, respondents Nos. 4 and 5 brought the 
holding of respondents Nos. 1-3 to sale 
under s. 208, Chota Nagpur Tenancy Act, 
and the holding was purchased by the ap- 
pellant. The 16th of January 1932 was the 
last day for making a deposit under s. 212, 
Chota Nagpur Tenancy Act, but respon- 
dent No. 2 came forward on January 18, 
1932, with the amount due, The rent suit 
Deputy Collector, im spite of the expiry of 
the statutory period, accepted the amount 
and set aside the sale. The appellant ac- 
cordingly filed the present suit for a de- 
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lector setting aside the sale was without 
jurisdiction and void, for a declaration 
that his own purchase of the holding was 
valid and subsisting, and for a permanent 
Injunction restraining respondents Nos. 1-3 
from interfering with his possession; he 
also asked that if respondents Nos. 1-3 
were found to be in possession of the hold- 


ing he should be restored to possession by 


evicting those respondents therefrom. Both 
the first Court and the first Appellate Court 


held that the order of the rent suit Deputy + 


Collector setting aside the sale was ultra 
vires, but they also held that the suit was 
barred under s. 214 (b), Tenancy Act. 
The appellant has, therefore, filed this 
second appeal. For the appellant Mr. K. 
K. Banerji has argued that the order pas- 
sed by the Deputy Collector was not an 
order under s. 212. He relies on Lachmi 
Ojha v. Ram Ran Bijay Prasad Singh (1), 
in which case a deposit was made within 
the statutory period but was afterwards 
found to be in deficit to the extent of 
twelve annas. It was held that in these 


circumstances the order setting aside the’ 


sale was invalid, and Macpherson, J. 
observed : 

“If the period of 30 days fromthe date of sale 
allowed by s. 174, Bengal Tenancy Act; and by 

. XXI, r. 89 to the judgment-debtor forimaking 
the deposit in Couit can be extended at all, it is 
only when the judgment-debtor has established that 
he has made a mistake and that mistake is directly 
due to an act of the Court itself.” i 

Section 174, Bengal Tenancy Act, is 
analogous tos. 212, Chota Nagpur Tenancy 


Act, and on the strength of this authority 


I must hold that the order setling aside. 


the sale in this case was ultra vires. It is 
true thats. 214 (b) purports to bar a suit 
to set aside an order passed under s. 212, 
but the application of s. 212is confined 
to the statutory period of 30 days, anda 


Court passing an invalid order after that . 


period cannot be said to be acting under 
that section. -In the reference to this 
Court it is pointed out that whereas s. 214 (a), 
Chota Nagpur Tenancy Act, makes an 
exception in the case of a suit brought 
on the ground of fraud or want of jurisdic- 
tion, no such exception is made in the ease 
of s. 214 (b), Whatever may be the 
reason for this omission which is probably 
due to a faulty amendment of s. 214 by 


the Amendment Act of the year 1920, I- 


do not see how it can affect the argument 
set forth above, or how s. 214 (6) con- 


(1) 13 Pat. 641; 151 Ind. Cas, 618; A IR 1934 Pat, 
336; 15 P L T 307; 7 R P 108. ; l 
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stitutes abar to the inherent right of the 
Civil Court to set aside a decree or order 
obtained by fraud or passed without juris- 
diction. This right is also expressly re- 
cognized in s.- 298, Chota Nagpur Tenancy 
Act, in relation to orders and decrees pas- 
sed under that Act, including order passed 
under Chap. XVI, which includes s. 212. 
In Rameshwar Narain Singh v. Mahabir 
Prasad (2), a case under s. 231, Chota 
Nagpur Tenancy Act, Dawson Miller, C. J. 
observed : 

“The right to sue for the possession of land and 
the right to ask for a declaration that a sale has 
been fraudulently confirmed are not rights arising 
under the Chota Nagpur Tenancy Act. It is tiue 
that the Act in some cases takes away the right 
to sue for setting aside a sale, but it nowhere grants 
that right although to some extent it limits it.” 

In the present case I must hold that the 
. order passed by the Deputy Collector was 

without jurisdiction and was not an order 
‘passed under s. 212o0f the Act, and that 
the appellant Lad his remedy in the Civil 
Court. I would, therefore, allow this ap- 
peal and set aside the order of both the 
Courts below and decree the appellant's 
suit in full. The appellant is allowed his 
cos's in the Courts below, but there will 
be no costs in this Court in which the res- 
pondents have not appeared. 

Agarwala, J.—I agree. 

D. Appeal allowed. 

(2) 5 Pat. 759; 96 Ind. Cas. 529; A I R 1926 Pat, 
40l; (1926) Pat. 225; 8 P LT 124. 





LAHORE HIGH COURT. 
Criminal Application No. 4 of 1936 
- May 13, 1936 
MONROE AND Din MOHAMMAD, JJ. 
BENNETT COLEMAN & Co., Ltp.— 
APPLICANTS 
versus 


G. 5. MONGA AND ANOTHER —RESPONDENTS, 

Contempt of Court—Publication of plaint reflect- 
ing severely on. defendant's conduct Whether 
amounts to contempt-—-Contempt of Courts Act (XII 
of 1926), s. 2 (3)—Meaning of—Punishment for con- 
tempt. : 

The publication of a plaint may amount to con- 
‘tempt where it amounts to publication of a docu- 
ment reflecting severely on the conduct of the de- 
‘fendant. In such case a serious contempt is com- 
mitted, a contempt of a scandalous nature, and a 
form of contempt which, if allowed to flourish, might 
become a serious danger. 
Swansea Ry. Carriage & WaggonCo. (1), St. Jame's 
Evening Post Case: Roach v. Garvanor (2) and 
Cheshire v. Strauss (3), relied on, Atindra Narayan 
Roy v. Hemanta Kumari Devi (4), distinguished. 

Section 2 (3), Contempt of Courts Act, means that 
the’ contempt must be punishable as a contempt 
under the Penal Code, and not only because it other- 
Wise is an offence, 
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Mr. Shamsher Bahadur, for the Appli- 
cants. 

Messrs. Ishar Das Knanna and Ram 
Narain for Respondent No. 1. 

Messrs. Partab Singh and Bhagat Singh, 
for Respondent No. 2. 

Monroe, J.—This is an application under 
the Contempt of Courts Act brought by 
BennetlL Coleman and Co., Ltd., against 
G. S. Monga and S. Bakhshish Singh. 
The applicants are the publishers of a 
weekly paper called “The Illustrated 
Weekly of India,” and Bakhshish Singh, 
respondent No. 2, is the editor of a paper 
called “Tke Khalsa’ which is published 
in Lahore. The applicants carry on in their 
paper a competition known as “The Com- 
monsense Orossword Competition”, and give 
prizes for correct solutions. G.S. Monga, 
respondent No. J, attempted to solve the 
puzzle contained in issue of December 29, 
1935, and posted three separate solutions. 
The applicants admitted thé receipt of two, 
one of which contained 12 and the other 
13 mistakes. Mr. Monga asserted that he 
had sentin a third solution which, when 
compared with the published result, was 
correct in all respects, Some correspon- 
dence took place between Mr. Monga and 
the applicants and on February 6, 1936, he 
instituted a suit against the applicants in 


the Court of the Senior Subordinate Judge, 


Lahore, praying for a declaration that he 
was entitled to a prize as a winner. A 
summons in this suit was served on Febru- 
26, 1936. In the meantime Bakhshish Singh 
had published the plaint together with a 
photograph of Mr. Monga in the paper 
“Khalsa”. It is further alleged by the 
applicants and has not been denied by Mr. 
Monga that he circularized copies of the 
page containing the plaint and photograph 
to several newspapers in India, with a 
letter asking the editors of such newspapers 
to reproduce the plaintin an early issue 
of their papers. It was further stated and 
not denied that the plaint had been amend- 
edon April 30, 1936, and that the claim 
had been altered to one for damages only, 
the amount being one rupee. The appli- 
cants complain that the publication of the 
plaint is likely to do them damage and 
it has been argued before us that this 
publication is likely to prejudice them in 
their defence to the suit and is a contempt 
cf Court. 

The answer put forward by Mr. Monga 
is that his plaint merely sets out the facts 
and that he has given init not only his side 
of the story but that of the applicants, The 
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argument for the editor of “Khalsa” is that 
he published this item merely as an item 
of news. In the first place, we have no 
doubt whatever that the publication of this 
plaint is the publication of a document 
reflecting severely on the conduct of the 
applicants. Though. no express charge is 
made, yeb it is clearly implied that the 
competition was not properly conducted by 
the applicants. Mr. Monga has clearly 
‘shown that his action was inspired purely 
by spite, by sending a copy of this publi- 
cation with a request for its reproduction 
in newspapers all over India. Such a re- 
production could do him no gosd and any 
effect it could have would certainly be 
detrimental to the applicants and would 
be calculated to raise prejudice against 
them. It is impossible to conceive why a 
newspaper should publish such document, 
It together with a photograph of Mr. Monga 
takes up anentire page of the issue of 
the newspaper. It is not, as 2 perusal of it 
shows, a paper that is normally illustrated ; 
yet, in order to draw attention to this trivial 
dispute, a large photograph of Mr. Monga 
is published init. We have no hesitation 
in coming to the conclusion that not only 
was this publication calculated to prejudice 
the applicants in their case but the publica- 
tion was caused by Mr. Monga out of spite 
and with the intention of damaging his 
opponents and earning a notoriety for 
himself. What the motive of the newspaper 
proprietor in publishing the plaint and 
photograph was, it is impossible even to 
surmise. No one could regard this plaint 
as an interesting item of news. It is 
necessary to consider then whether the 
mere publication of a plaint in a suit 
may amount to a contempt of Court. The 
first ground of objection that was brought 
before us against holding the present 
publication as a contempt of Court, was not 
pressed. In sub-s. (3), s. 2, Contempt of 
Courts Act, it is provided: 

“No High Court shall take cognisance of a con- 
tempt alleged to have been committed in respect 
of a Court subordinate to it where such contempt 
is an offence punishable under the the Penal Code.” 

It was suggested that in the present case 
if the publication of the document could 

‘be contempt, it would also be defamatory 
and, therefore, punishable as an offence. 


But, in our opinion, this sub-section means: 


that the contempt must be punishable as 
a contempt under the Penal Code and not 
only because it otherwise is an offence. 
-That the publieation of a plaint may 
amount to contempt, is clear on the 
authorities cited to us, In In re Chelien- 
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ham and Swansea Ry. Carriage & Waggon 
Co (1), it was held that the publication of 
a petition for the winding-up of a Com- 
pany, containing charges of fraud against 
the directors, before the hearing of the 
petition was a contempt. Vice-Cnancellor 
Malins relied upon the principle laid down 
by Lord Hardwicke in St. Jame’s Evening 
Post Case koach v. Garavanor (2). The. 
passage which has been frequently cited 
in later cases and which may be taken as 
the basis of the modern law on this ques- 
tion runs as follows :— 

“Nothing is more incumbent upon Courts of 
Justice than to preserve their proceedings from be- 
ing misrepresented : nor is there anything of more 
pernicious consequence than to prejudice the minds 
of the public against persons concerned as parties 
in causes before the cause is finally heard.” 

Vice-Chancellor Malins lays down as a 
general proposifion that : i 

“Whenever a newspaper, either on its own motion 
or at the instigation of others, publishes the precesed- 
ings in a cause before the hearing, it tends to pre- 
judice that cause in the minds cf the public.” 


© In Cheshire v. Strauss (3), so very clear- 


ly was if recognised that the publication of 
a statement of claim amounted to a con- 
tempt of Court that Su Frank Loeckwecd 
for the respondent refused even to cuntend 
that it was not a contempt. He relied on 
the fact that his client had realised his 
crror and done all that he could to remedy 
it. Day, J. in his judgment said: ~ 

“It was shocking that newspapers should publish 
such matters as this which had not been before any 
Qourt of Justice. There was no excuss for that. 
It was interfering with the course of justice to 
make public the statement of claim in this way, 
which was the ex parte statement of one side.” 


The learned Counsel for the respondents 
relied on a passage from the judgment in 
Atindra Narayan Roy v. Hemanta Kumari 
Devi (4). The facts in that case bear a 
strong resemblance to those of the present 
case except that there was an intermediary 
between the plaintiff inthe suit, the plaint 
in which was published, and the editor of 
the newspaper which published it. The 
learned Judge came to the conclusion that 
there had not been a contempt of Court 


and added: 

“But Idesire to say that if the editors and pro- 
prietors of newspapers take upon themselves to 
publish copies or resumes of pleadings and similar 


‘documents in pending suits, they do so at consider- 


able risk.” : 

The learned Judge distinguished the 
case before him from the authorities cited 
on the ground that in those authorities it 

(1) (1869) 38 LJ Ch. 330; 20 L T 169; 17 W R 463, 

(2) (1742) 2 Atk. 469. 

(3) (1896) 12 T L R 291. 

(4) AIR 1934 Cal. 606; 152 Ind. Cas. 900; 38 0 W 
N 330; 7 R O 326, 
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appeared that the documents reproduced 
contained charges of disgraceful conduct 
against the opposite party, while in the 
case before him he considered that the de- 
fendant was represented as merely the 
victim of the wickedness of others and he 
thought that no one reading the article 
would form an unfavourable view of the 
conduct of the defendant. Whether the 
distinction made by the learned Judge is 
well founded in law or not—and in our 
opinion it is not—his decision has no bear- 
ing on the case before us. There can be 
no doubt that the plaint which was publish- 
ed in the present case, reflects seriously 
on the conduct of the applicants. We have 
no doubt that a serious contempt has been 
committed, a contempt which has been 
described as of a scandalous nature, and a 
form of contempt which, if allowed to 
flourish, might become a serious danger, 
as was argued by Mr. Carson (afterwards 
Lord Carson) in Cheshire v. Strauss (3), the 


ease to which we have referred above: 

“If such a thing could be done, no one was safe. 
All that a man had to do was to commence an action 
against a public man, draw up a statement of claim 
containing any matters of prejudica he might chucse 
to invent, and then threaten to make public the state- 


ment of claim,” 

During the bearing we asked the 
learned Counsel for both parties what their 
attitude was about the contempt. Mr. 
Partap Singh for the editor of the -news- 
paper said that he regretted tle publica- 
tion which had been made without any 
intention of harming the applicants. Mr. 
Monga, on the other hand, claimed that it 
“was his rightto publish the plaint and, as 
“we have indicated, his conduct shows that 
he ‘was acting with deliberation, prompted 
by spite and a desire toinjure the appli- 
cants. In the eircumstances, we think that 
it would be sufficient for Sardar Bakshish 
Singh to pay Rs. 32 towards the costs of 
this application. We fine Mr. Monga 
Rs. 100 and order him to pay Rs. 32, 
costs of the application, also. Mr. Monga 
will have one month from the date of this 
judgment, within which to make the pay- 
ment. 


N. Application allowed. 


GAURI SHANKER SAHAY v. EMPEROR (PAT) 


815 
PATNA HIGH COURT. 


Criminal Revision Petition No. 276 of 


June 24, 1936 
Monamuap Noor, J. 

GAURI SHANKER SAHAY—Psritioner 
VETSUS 
EMPIHROR—Opposits Party 
Railways Act(IX of 1890), s. 103—“ Reasonable 
and sufficient cause’, is a question of fact—Accident 
taking place in running train through fault of 
passenger—It cannot be said that there was no 

reasonable and sufficient cause. 

Section 108, Railways Act, uses the words‘reasonable 
and sufficient cause”. “Reasonable and sufficient cause" 
is å question of fact to be determined according tothe 
circumstances of each particular case. No hard and 
fast rule can be laid down. It cannot beheld that 
if an accident takes place through the fault or neg- 
lect of a passenger hims2lf he is not entitled to pull 
the alarm signal if there is a reasonable and sufiici- 
ent cause for doing so. Emperor v. Kaikobad Sorabjt 
(1), distinguished. 

While a passenger was standing near the door of the 


‘ compartment his thali and gold kantha worth about 


Rs. 125 fell down. He pulled the chain and the train 
stopped : 

Held, that there was reasonable and sufficient 
cause. 


Or. R. P. from an order of the Magistrate, 
First Class, Chapra, dated March 23, 1936. 

Messrs. S. N. Sahay and Murli Manokar 
Sinka, for the Petitioner. 


Order.—-The petitioner Gauri Shanker 
Sahay has been convicted by a Second 
Class Magistrate of Chapra under s. 108, 
Railways Act, and sentenced to pay a 
fine of Rs. 10 for pulling the chain of the 
alarm signal ofa third class compartment 
while the train was running between Chapra 
Kuteheri and Goldinganj Railway Stations 
of the Bengal and North Western Railway. 
His appeal having been dismissed by the 
Deputy Magistrate of Chapra with appel- 
late powers, he has come up in revision. 

The petitioner admitted having pulled 
the chain, but justified his act by alleging 
that there was great rush of the passengers 
in the compartment and he could not 
get a seat. He was nearthe door of the 
compartment when in consequence ol the 
melee his thali and gold kantha fell from 
the train and therefore he pulled the 
chain. When the chain was pulled the 
train was stopped and was taken back to 
the place where the articles had fallen 
down. They were then picked up by the 
petitioner. The prosecution , case was that 
the story of the petitioner so far as it 
relates tothe dropping down of the thali 
was correct, but that the gold kantha had 
not fallen down and this part of his case 
was false. Both the Courts below have aca 
cepted the prosecution case and have dig- 
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believed the fact that the gold kantha had 
fallen down. The trying Magistrate was of 
Opinion that as the thali (plate) had drop- 
ped through his own neglect the petitioner 
was not justified in stopping the train, 
while the Court of Appeal has held that 
the falling down of a thalt worth Rs. 1-8-0 
only was nota sufficient cause for pulling 
the chain. The view of law taken by 
the learned trying Magistrate is, in my 
Opinion, wrong. Section 108, Railways Act, 
uses the words “reasonable and sufficient 
cause.” “Reasonable and sufficient cause" 
isa question of fact tu be determined 
according to the circumstances of each 
particular case. No hard and fast rule 
can be laid down. It cannot be held that 
-if an accident takes place through the 
fault or neglect of a passenger himself he 
is not entitled to pull the alarm signal. 


The learned Magistrate has referred to a. 


decision of the Bombay High Courtin 
Emperor v. Kaikobad Sorabjt, 95 Ind. Cas. 
“58 (1). 

The fact of that case was different. 
‘Therea passenger had left behind his 
coat containing Valuables on the platform 
and he stopped the train to take it back. 
This is quite a different thing from an ac- 
cident happening in the train itself while 
it is running. The unreasonableness of 
the view taken by the learned trying 
Magistrate will be apparent if I give a 
few examples. Take for instance the case 
‘of achild falling from a train through the 
neglect of his mother. Can it be said 
‘that she willnot be justified in taking 
‘steps to stop the train? Take a second 
case. A passenger boards a train just 
‘when it is moving and is standing on the 
foot board. There is no door at that stop 
to permit him to enter into the compart- 
‘ment. A passenger travelling in the 
‘compartment on the footboard on which 
this man is standing realising the danger 
‘of his falling down, pulls the chain. Can 
‘the man who pulled the chain be held 
‘liable ? It is needless for me tomultiply 
‘instances in which, in my opinion, though 
‘an accident has taken place through the 
fault of a passenger himself, he will be 
justified in pulling the chain. I, however, 
‘agree with the learned Magistrate in the 
‘Court of Appeal that in this particular 
case the pulling of the chain was un- 
-reasonable if it was only to save a thali 
-worth Rs. 1-80 and had the findings of 
“the Courts below” that the kantha had not 


". (1) 95 Ind. Cas, 58; AT R1926 Bom. 288; 27 Cr 
"LJ 730; 28 Bom, L R 486, | 
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fallen been based upon some evidence; 
I would not have thought it fit to interfere. 
In my opinion, the findings are based upon 
no evidence. 

Tie fact gathered from the evidence of 
tLe witnesses is that when the train was 
stopped the guard of the train (P. W. No.1) 
went to the compartment where the peti- 
tioner was and asked him the reason of 
his stopping the train. He is said to have 
stated that a “silver thali had fallen down.”. 
Whether the petitioner said that his thali 
was of silver has not been discussed by 
either of the Courts below and is, in my 
opinion, not believable. It has apparent- 
ly been added to make the paetitioner’s 
case absurd. To proceed with the story : 
the train was taken back to the place where, ` 
as I have said, the articles had fallen 
down. The guard (P. W. No. 1) in his 
examination-in-chief seems to have deposed 
that the fallen articles were picked up 
by tke petitioner in his presence and that 
it was only a phool thali. In cross-exami- 
nation he has given go-by to this story 
and it appears that not the Guard (P. W. 
No.1), but the Assistant Guard, who has not 
been examined in this case was with the 
petitioner when tke latter picked up the 
article which had fallen down. Therefore, 
there is no evidence to show that the 
story of the petitioner that his gold kintha 
had fallen down is false, as nobody on 
behalf of the prosecution who had seen the 
petitioner pickiug up the fallen articles 


‘has been examined. On the other hand, the 


Assistant Station Master of Goldinganj has 
deposed that the petitioner when made- 
over to him then and there stated that his 
gold kantha had also fallen down and that 
he in fact produced it from his pocket. It 
may be that the tkali being a bigger 
thing was in the hand of the petitioner and 
he had put the kantha in bis pocket when 
the guard (P. W. No. 1) reached the spot. 
The learned Magistrate has, in my opinion, 
needlessly commented upon the evidence 


of the Assistant Station Master and the 


prosecution have unreasonably been allowed 
to declare this witness hostile and permit- 
ted to cross-examine him. There is nothing 
to show that he was in any way partial to- 
wards the accused. 

The only reason which the learned try- 
ing Magistrate has given for not believing 
this witness is that he treated the peti- 
tioner as a passenger, and not as an 
accused. Iam unable to understand what 
other treatment the learned Magistrate ex- 
pected the Assistant Station Master to mete 
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out tothe petitioner. The Assistant Station 
Master says that he allowed him to sit in 
the verandah while he himself was working 
in the room. The petitioner was accused of a 
trifling offence punishable with a fine of Rs, 
50 only, I do not think the Assistant Station 
Master would have been justified in treat- 
ing him asa criminal and putting him 
into trouble. The only thing which the 
Assistant Station Master had to see was 
that the petitioner did not abscond. Having 
satisfied himself in that respect he was 
perfectly justified in treating him with 
courtesy and consideration. I regret to say 
that the evidence of the guard (P. W. No.1) 
is not satisfactory and 1 am surprised to 
find that the learned Magistrate has relied 
upon him. His evidence is inconsistent, as 
I have pointed out. In his chief he claim- 
“ed that the fallen articles were picked up 
in his presence, but in cross-examination 
he said that it was done in the presence of 
the Assistant Guard and that he reached 
the spot sometime later and saw a thali 
only. This witness married a second time 
in village Nawagaon from where the peti- 
tioner comes. He knew the petitioner 
from before. It appears that in connection 
with the second marriage of the witness the 
people of Nawagaon created some trouble 
and in fact an order under s. 144, Ori- 
minal Procedure Code, was issued against 
this witness, his father and brother pro- 
hibiting him from marrying or taking 
part in the marriage of the girl. In dis- 
obedience of the order he did marry, with 
the result that he was prosecuted under 
s. 188, Penal Code, and the prosecution was 
withdrawn on his paying a certain dona- 
tion to the Jubilee Fund. No doubt, this 
witness has denied that the petitioner was 
one of those persons who had taken part in 
stopping his marriage; but reading the 
evidence as a whole I am not prepared to 
place much reliance upon his evidence. 

In short, in my opinion, the finding of 
the Courts below that only the thali had 
fallen down from the train, and not the 
kantha is based upon no evidence whatso- 
ever. The Courts below have disbelieved 
the story of the petitioner on the ground 
that it was unlikely that the kantha could 
have fallen down. I do not consider thse 
story to be so improbable. The Guard has 
made another unbelievable statement. He 
has said that there was no rush, but he 
admits thatit was a marriage season and 
lagan time. Anybody who has experience 
of trains knows the condition of third class 
compartments during that season, Apart 
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fiom this thereis the evidenca of a defence 
witness who has sworn that there was a great 
rush in tLe compartment, that the petitioner 
got into it just at about the time when the 
train was leaving and some articles of his 
fell down and that he at once gave out that 
his thali and kantha had fallen down. 

I think there is reason to believe that the 
petitioner's kantha had also fallen down 
and that it was worth Rs. 125. Under the 
circumslances I am not prepared to hold 
that the pulling of the chain was unreason- 
able and without sufficient cause. I would, 
therefore, set aside the conviction and sen- 
tence and direct that the fine, if paid, be 
refunded tothe petitioner. | 

D. Conviction set aside. 


CALCUTTA HIGH COURT 
Criminal Admitted Appeals Nos. 146, 147, 
174 and 314 of 1936 
July 21, 1936 
CUNLIFFE AND HENDERSON, JJ. 
GIRIDHAR( LAL AND OTHERS—ACOUSED — 
APPELLANTS 
versus 
EMPEROR — Opposits PARTY 
Penal Code (Act XLV of 1860), s. 420—Offence 
under, dependson successful inducement of person 
cheated—Criminal Procedure Code (Act V of 1848), 

s. 23i—Held, there was no infringement. 

The question whether an offence has been commit- 
ted under s, 420, Penal Code does nut depend upon the 
accused's success in swindling of the amount of times 
that he has managed to obtain property by cheating 
but depends in each individual case, on the success- 
ful inducement of the person cheated. 

Held, onfacts that there was no infringement of 
the provisions of s. 234, Criminal Procedure Gode. 

Messrs. D. N. Bhattacharya, Fanindra 
Mohan Sanyal, S.C. Taluqdar, Joy Gopal 
Ghose, Amiya Prosad Moitra and Satindra 
Nath Mookerjee, for the Appellant. 

Messrs. Khundkur, Anil Chandra Roy 
Choudhury and Nirmal Chandra Das Gupta, 


- for the Crown. 


Cunliffe, J—The four appellants here 
were convicted by the Chief Presidency 
Magistrate of offences for cheating under 
s. 420 of the Vode read with the conspiracy 
s.120-B and they were also convicted of 
individual offences of cheating. The learn- 
ed Magistrate refrained from passing 
separate sentences under the conspiracy 
charges but he sentenced each of them to 
{wo years’ rigorous imprisonment on the 
bare cheating convictions. It is very bad 
case indeed of organised ahd up to discovery, 
successful attempts at swindling traders by 
means of the persons concerned putting 


. those offences not exceeding three. 
` Bhattacharya argued here that the charges. 
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themselves forward as being members of a 
reputable firm of buyers. The firm which 
they invented had no existence. They call- 
ed it a firm of Gangadhar Beni Presad, and 
their method was to hire and lock up a room, 
keep.a durwan there and operate from this 
place.obtaining goods by swindling. After 
they had obtained the goods they would 
resell them at prices under the market rate 
and it was through a Police Officer 
inspecting one of the accused customer's 
stocks that. the gocds were found and the 
crime was detected. One ofthe appellants 
has been at this game before and presented 
an appeal, none too successful one, so far 
as this Court. was concerned. We think 
that.the facts which were very adequately 
dealt with by the learned Chief Presidency 
Magistrate are quite unassailable and ag 
far as they are concerned, the appellants 
have never had any chance of success at 
all. But they had the advantage of an 
interesting and able argument put forward 
by Mr. Bhattacharya who appeared for one 
whom I think I might safely call. the leading 
appellant Giridhari Lal on grounds of law 
and procedure. Mr. Bhattacharya’s conten- 
tion amounted tothis that in addition to the 
. charge of conspiracy brought against these 
persons they were improperly charged with 
cheating in & manner Contrary to the pro- 
visions of s. 234, Criminal Procedure Code. 
That section which is complementary to the 
preceding £. 233 affords an exception to the 
usual rule in the criminal case that each 
offence must be the subject of a separate 
charge. Section 234 lays down thatif a 
person is accused of more than one offence 
. of the same kind committed within a space 
` of 12 months he may be charged with and 
tried atthe same trial for any number of 


Mr. 


did, in fact, amount to more than three and 
he urged upon us that as they were put 
before the Court together with a charge of 
conspiracy they constituted an illegal pro- 
cedure as laid down in the well-known case, 
decided in the Privy Council over 30 years 
ago, that is Subrahmania Ayyarv. Emperor 
(D. ` 

The answer of the Crown to this point of 
law was that the Subrahmantia's case (1) was 
decided when the only type of conspiracy 
offence which was recognised by Indian 
Penal Code was that foim of conspiracy 
which is known as conspiracy by abetment, 
but that since ihe.decision in Subrahmania’s 


(1) 25M61; 281A 257; 8 Sar. 160; 3bom.L R 
540; 50 WN 866; 11M L J 233; 2 Weir 271 (PO), 
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case (1) anew and supplementary s. 120-B’. 
extending the law of conspiracy in India 
and bringing it into line with the law of 
conspiracy in England has been introduced 
and by the appearance of that section it is 
possible to try persons at one and the same 
time for conspiracy under s. 120-B together 
with numerous other charges not necessarily 
of thesame kind. A number of anthorities 
were cited to us by the learned Deputy 
Legal Remembrancer in regard to his view 
of the law dealing not only with misjoinder 
of charges but also with the common case 
of misjoinder of parties. The whole position 
is a curious one, because I for one find it 
alittle difficult to distinguish in principle 
between the decision in Subramania's case 
(l} and these other more recent decisions 
even though it may be accepted that s. 120-B 
has extended the law of conspiracy beyond 
the narrow confines of the Jaw of conspiracy 
depending upon abetrment alone. It seems 
to be that at some time or another, (it may 
be quite soon), that the Judicial Committee 
will be asked to give an authoritative ruling 
upon any possible change in the law which 
has been introduced by the appearance of 
s. 120-B and it may well be thatthe govern- 
ing factor in laying down the procedure as 
to what is permissible in framing charges 
against accused persons will depend wpcn 
some necessary finding as to whether the. 
particular conspiracy in the particular case ` 
amounted to single transaction or several 
transactions. I have perhaps taken too 
much time in dealing with this point. I 
have only done soin deference to the argu- 
ment addressed to the Court. ` 

We are of the opinion that onthe ac- 
tualities of this case there has been no in- 
fringement of the provisions laid down in 
s. 234, Criminal Procedure Code. No doubt 
the question whether an offence has been 
committed under s. 420 does not depend 
upon the accused’s success in swindling of 
the amount of timesthat he has managed 
to obtain property by cheating but depends 
in each individual case, on the successful in- 
ducement of the person cheated. In this par- 
ticular case, we are of the opinion that if the 
charges, carelessly drawn up as they are re- 
garded in their proper perspective, there are. 
only three charges which come within the le- 
gitimate purview of the section. For all these 
reasons, we dismiss these appeals so far 
as the convictions are concerned. We dis- 
miss also the appeals, so far as the sen- 
tences are concerned, with the exception 
of the sentence upon the appellant, Radha 
Kissen Brahmin. He has alleged in, this 
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petition of appeal that he is only 18 years 
ofage. The Crown are unable to help us 
at the moment as to testing that allegation. 
If it is true, we shall reduce his sentence. 
He must now surrender to his bail along 
with the others and we further direct that 
he be examined by the Police Surgeon who 
will report to this Court as to his exact age; 
and on receipt of his report, if Radha 
Kissen is found to be under 20, we shall 
cretainly reduce his sentence. 

Henderson, J.--I agree that Mr. Bhat- 
tacharya was unable to lay the necessary 
foundation for his argument on the point 
of law. I am bound to say that- had he 
been successful in doing so, then it was an 
argument which would haye deserved our 
Very serious consideration. In the present 
circumstance, [ do not desire to express any 
opinion 01 the point raised. 

N. Appeal dismissed. 


Fore 4 : 


~ RANGOON HIGH COURT 
‘Civil Regular No. 281 of 1934 
December 10, 1935 
l Leaci, J. 
Mr. WILLIAMS—PETITIONER 


versu 
Mes. WILLIAMS AND oragrs—Opposita 

PARTIES 
Divorce Act (IV of 1869), s. 16—Decree 


nisi— 


Respondent, if can object to decree nisi being made 


absolute—Person competent to challenge—‘Any per- 
son, in s. 16, if includes parties to proceedings. 

Section 16, Divorce Act, does not give the right to 
the respondent to object to a decree nisi being made 
absolute. The words “any person” do not apply to 
parties to the proceedings, and, therefore, cannot in- 
clude the respondent. 
ed in law-to challenge the right of the petitioner 
to have the decree nisi made absolute. This can 
only be challenged by the Government Advocate as 
the King’s Proctor or third party. Stoate v. Stoate 
(1), Madan v, Madan and De Theron (2), Harietie 
A. King v. James& King (3) and Stephens v. 
Stephens (4), referred to. 


Mr. Ray, for the Petitioner. 

eer Christopher, for the Opposite Pariy 
o: L. 
Mr. A. Eggar as King’s Proctor. 


Order.—On January 18, this year 1 
granted the petitioner a decree nisi. On 
August 6, the petitioner applied for an 
order making the decree nist absolute. On 
September 11, objections to the decree nisi 
being made absolute were filed by the res- 
pondent. In support of her objections she 
alleged that the petitioner had committed 
adultery with two women (whose names 
were mentioned) after the decree nisi had 
been passed. By an order dated August 21, 
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the Deputy Registrar directed that notices 
of the application should issue to the learned 
Government Advocate, who exercises in this 
country the rights exercised in lingiand by 
the King’s Proctor. In response to this 
notice the learned Government Advocate 
appeared before the Deputy Registrar on 
September 25, and raised the following 
questions: (1) Whether the King’s Proctor 
should appear where allegations have been 
put forward or made by the respondent 
who isa party tothe proceedings and on 
her own responsibility. (2) Whether mis- 
conduct of the petitioner subsequent to the 
granting of the decree nisi is sufficient to 
prevent the decree nisi being made ab- 
solute. 

The case was then placed before me to 
decide the question raised by the Govern- 
ment Advocate, who does not wish to in- 
tervene. Ue has not considered whether 
the objections of the respondent can be 
supported and he desires to leave the mat- 
ter entirely in the hands of the respondent, 
which he contends the Court can permit. 
I have heard the arguments, and it seems 
to me that ib is quite clear on tha au- 
thorities, both English and Indian, that the 
matter cannot be left in the hands of the 
respondent. She is not entitled in law to 
challenge the right of the petitioner to have 
the decree misi made absolute. This can 
only be challenged by the Government 
Advocate as the King’s Prcctor or third 
party. Section 16, Divorce Act, reads as fol- 
lows : 

“Hvery decree fora dissolution of marriage made’ 
by a High Court not being a confirmation of a de-«. 
cree of a District Court shall, in the first instance, 
bs a decree misi not to be made absolute till the - 
expiration of such time, not less than six months from ` 
the pronouncing thereof, as the High Court by ge- 
neral or special order from time to time directs, 
During that period any person shall be at liberty, 
in such manner as the High Court by general or spe- 
cial order from time to time directs, toshow cause why 
the said decree should nob be made absolute - 
by reason of the same having been obtained by 
collusion or by reason of material facts and 
being brougat bafore the Court. On cause being 
so shown, the Oourt shall deal with the case by 
making the decree absolute, or by reversing the 
decree nist or by requiring further inquiry or 
otherwise as justice may demand. The High Gourt | 
may order the cost of Counsel and witnesses, and 
otherwise arising from such causes being shown, to 
be paid by the parties or such one or more of them 
as it thinks fit, including a wife ifshe has separate 
property. Whenever a decree nist has bsen made, 
and the petitioner fails, within a reasonable time, 
to move to have such decree made absolute, the 
High Court may dismiss the suit.” 

‘These provisions are exactly the same as 
the provisions of s. 7, Matrimonial Causes 
Act, 1857, but that section also provides 
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for intervention by the King's Proctor. 
Taere was no such provision in the Indian 
Divorce Act until s. T-A was added by Act 
XV of 1927. Section 17-A reads as follows; 


“Ths Governor-General in Council may appoint 
for each High Court of Judicature established by 
Letters Patent an officer who shall, within the juris- 
diction of the High Court for which he is appointed, 
have the like right of showing cause why a decree 

“or the dissolution of marriage should not be made 

absolute or should not be confirmed, as the case 
may be, as is exercisable in England by the King’s 
Proctor, and the Governor-General in Council may 
make rules regulating the manner in which the right 
shall be exercised und all matters incidental to, or 
consequential on, such exercise.” 


In pursuance of the powers conferred on 
him by this section the Government Advo- 
cate was placed in the position of King’s 
Proctor by a notification dated July 8, 
1928, and published in the Burma Gazette 
of September 23, 1928. Section 7 of the 


Indian Divorce Act states: 

“Subject tothe provisions contained in this Act, 
the High Courts and District Courts shall, in all 
suits and proceedings hereunder, act and give relief 
on principles and rules which, in the opinion of 
the said Courts, are, as nearly as may be, con- 
. formable to the principles and rules on which the 
Court for Divorce and Matrimonial causes in Eng- 
land for the time being acts and gives relief.” 


English principles and Iinglish rules of 
practice are, therefore, made, so far as may 
he applicable to divorce cases under the 
Indian Divorce Act. Now; s. 16 of the 
Indian Divorce Act does not give the right 
to the respondent to object to a decree nist 
being made absolute. The words “any 
person” donot apply to parties to the pro- 
ceedings, and, therefore, cannot include the 
respondent. In Stoate v. Stoate (1), it was 
expressly held that the respondent had no 
tight, under s. 7, Matrimonial Causes Act; 
1860, to show cause against the decree nisi 
being made absolute. In Madan v. Madan 
and De Theron (2), there was a decision to 
the same effect. In Mariette A, King v, 
James S, King (3), Bayley, J. held that 
under the Indian Divorce Act a third person 
may show Cause against the decree nisi 
being made absolute, but a Solicitor, who 
was really representing the respondent, was 
not entitled to intervene or to show cause 
against the decree nist being made abso- 
lute. This case was followed by Wiison, J. 
in Stephen V. Stephen (4) There the res- 
pondent wished to iutervene, but it was 
held that he could not. Mr. Curisiopher 
who appears for the respondent cuncedes 


AY (1860) 30 L J Mat, 173; 2 Sw. & Tr, 384;5L T 
(2) (1868) 37 L J Mat. 17; 1 P 533,19 W R712 


(3) 6 B 416, 
(4) 17 C 570, 
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that his client herself cannot object to the 
decree nisi being made absolute, and ac- 
cepts the position that only the Govern- 
ment Advocate or a third party can inter- 
vene. Mr. Ray for the petitioncr takes the 
same view. There is, in my opinion, no 
doubt that this is the correct position, and 
it only remains for me to consider what 
must be done in this case. 

The learned Government Advocate, as I 
have already pointed out, does not wish to 
intervene, but wishes to leave the matter in 
the hands of the respondent. He cannot. 
do that. It is quite clear that the correct 
course is for the learned Government Ad- 
vocate to consider the respondent's allega- 
tions and what may be placed before him 
in connection therewith and then decide 
whether he should intervene. If he dces 
not consider that the evidence is sufficient 
to justify his intervention there is an end 
of the matter so far as he is concerned. If 
he does consider that the evidence dces 
justify him in intervening, it is his duty 
to intervene. I will adjourn the case until 
January 6. This will give the learned Gov- 
ernment Advocate an opportunity of in- 
quiring into the matter. If he decides to 
intervene, then the procedure laid down by 
the rules will be followed. If he decides 
not tointervene, the petitioner will be en- 
titled to a decree absolute, unless some third 
party steps in. (In pursuance of his Lordship 8 
order the Government Advocate intervened 
on February 5, 1936, and took time to 
investigate the case. On March 18, 1936, 
he intimated to the Court that the evidence 
was not sufficient, and withdrew his in- 
tervention. The decree nisi was made abso- 


lute. 
Decree made absolute. 


MADRAS HIGH COURT 
Appeal Against Order No. 160 of 1931 
March 25, 1936 
VunkKaTasuspa Rao AND CORNISH, JJ. . 
BAVA C. VAITHILINGA MUDALIAR 
— APPELLANT 
VvETSUS 
- Tar BOARD or CONTROL, Sii __ 
THYAGARAJASWAMI DEVASTHANAM, 
TIRUVARUR AND ANOTHE :— 
RESPONDENTS 

Scheme suit~-Decree— Provision in scheme decree, 
if executable—Scheme embodied in decree and scheme 
contained in instrument, tf distinct- Trustee refus- 
ing tocarry out duties under scheme—Only remedy 
is a suit to remove him or to have scheme modified. 

A provision in ascheme decree is not executable. 

A scheme or constitution embodied in a decree does 
not stand ona ditierent footing from a scheme cons 
tained in a will or in an instrument of dedication, 
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There is no short cut toa remedy by application 
to the Court where a trustee refuses to carry out his 
duties under the scheme, but the only remedy 
available isa suit to remove him or to have the 
scheme modified. 

[Case-law discussed. ] 

Vythilinga Pandara Sannadhi v. Board of 
Control Sir Thiagarajaswami Devasthanam Tiru- 
varur (9), dissented from. 


A. against an order of the Court of the 
Subordinate Judge, Tiruvarur, dated Septem- 
ber 4, 1930, and made in E. P. No. 56 of 
1930 in O. 8. No. 125 of 1921 on the file of 
the Court of the Subordinate Judge of 
Negapatam. 

Mr. S. Panchapakesa Sas‘ri ,for the Appel- 
lant. 

Messrs. R, Sundaralingam and A. V. 
Visvanatha Sastri, for the Respondents. 

Venkatasubba Rao, J—The question 
raised in this appealis whether the provi- 
sions in a scheme decree are executable. I 
have repeatedly held that they are not, but 
as in two cases decided by Ramesam. J. 
and my learned brother a different view has 
been expressed, I have considered the 
matter carefully and anxiously in the light 
of the long and learned arguments which 
have been addressed to us. The difficulty, 
in my opinion, arises from the differing 
view-points as regards the meaning and 
scope of what is generally termed a scheme 
anit. As I observed in Ranaanatha 
Thathachariar v. Krishnaswami Thatha- 
chariar (1) decided bv Oldfield, J. and 
myself, what the plaintiff in a scheme suit 
prays foris a scheme and when the decree 
frames a scheme, there remains nothing 
further to obtain by way of execution. J 
distinguished there the other classes of suits 
from scheme suits in this respect. In a 
money suit, for example, the successful 
plaintiff obtains a decree for money, that 
is to say, a decree directing the opposite 
party to pay him the money; but in a scheme 
suit the decree that is passed. is not that a 
scheme shall hereefter be settled, but the 
decree itself embodies the scheme. Let us 
suppose that for endowing a hospital a 
testator has left property. The Court is 
invited to frame a scheme and it does so. 
In the scheme are set forth the duties of 
the various functionaries and bodies. The 
Treasurer, let us say, it provides, shall keep 
the accounts in suchand sucha manner; 
he shall remit the monies received “on such 
and such dates to the bank. Then, let us 
suppose there is another provision which 
says that the members of the Governing 


Board shall retire annually by rotation. 
(1) 47 M 139; 75 Ind. Cas. 189; A IR 1924 Mad, 
369; 18 L W 237; (1923) M W N 264, 
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It will be seen that the provisions I heave. 
indicated, are of a directory as distinguish- 
ed from a declaratory nature. Let us 
examine the argument that any provision in 
a scheme, provided it is directory, must be 
enforced in execution. In the case suppos- 
ed, if the person happening to be the 
Treasurer, saya hundred years after the 
settling of the scheme, fails to keep the 
accounts in the manner specified or makes 
default in the remitting of the monies to 
the bank, the erring Treasurer, cccording. 
to the argument; is to be proceeded against. 
in execution of the decree. Again, if a 
member of the Governing Board due to 
retire fails to do so and continues on it 
with the consent of his fellows, the proper 
way, according to this argument, of enforc- 
ing compliance with the scheme, is to 
execute the decree under the Code. A 
position that leads to such anaimolies, I find 
it difficult to accept. Again, as a necessary 
corollary, to be logical, if these are matters 
to be decided in execution, s. 47 of the Code 
bars a regular suit. Farther, as I observed 
in the same case, I failto see how a scheme 
or constitution embodied in a decree stands 
on a different footing from a scheme con- 
tained iu awill or in an instrament of 
dedication. 

The true distinction is, not whether a 
provision in a scheme decree is directory 
or declaratory, but whether the provision 
sought to be executed isoris notin what 
isreally the scheme part of the decree. 
To this distinction both Reilly, J. and myself 
have adverted in Vedantam Rama- 
chandrayulu v. Narasimhalu Suryanara- 
yana (2). There, both of us point out that 
the proper way of dealing with the matter 
is, first to separate the scheme part from 
the rest ofthe decree, and that, when that is 
done, no provision in the scheme part is 
executable, whether it is directory or decla- 
ratory. , , f 

The Courts sometimes insert in schemes 
framed bythe decree what is known asa 
liberty clause. In virtue of the liberty so 
reserved, a party may, in accordance with, 
and subject to the terms of the scheme, 
approach the Court, invoking its aid in 
regard to matters covered bythe liberty 
clause, which may provide for mutters 
of various types. When the trustees feel 
a doubt asto the proper interpretation of 
a clause or as to their duties in any 
emergency not foreseen, the liberty clause 
may confer upon them, the ‘right to seek 
advice from Court. Again, in the matter of 

(2) (1933) M W N 183. 


“822 


Carrying out the existing provisions of a 
‘Scheme framed, power may be conferred 
‘upon a party (he may be a Trustee, 
Treasurer, Secretary or worshipper-—it 
makes no difference) to approach the Court 
invoking its aid. In such cases, the 
Court intervenes not by way of executing 
the decree but by reason of its respect 
for the decree which has settled the con- 
stitution. When the Court acting under 
the liberty clause, intervenes to give 
effect to a provision in a scheme, it does 
undoubtedly, according to the Dictionary 
meaning of the word “execute”, ‘carry out 
that provision; but the execution with 
which we are concerned is no; that kind 
of execution but “execution” under the 
Code of Procedure. 

N. B. Veeraraghavachart v. Advocate- 
General, Madras (3) shows definitely when a 
‘liberty clause’ can be regarded intra vires 
and when ultra vires. Provided that the 
clause does not contravene the principles 
formulated in that decision, it can be taken 
advantage of; on the other hand, ifit does 
contravene, it is perfectly. worthless and 
must be ignored. 

Ihave now stated, what in my opinion 
the correct principle is, on which the 
matter rests. My view receives 
from a considerable body of authority; in 
fact it has been adopted by several Benches 
of this Court Shivan Pillai v. Venkateswara 
Ayyar (4) (Spencer and Madhavan Nair, JJ.) 
Brahmayya v. Venkatasuryanarayana- 
murthy (5) (Devadoes and Waller, JJ.) 
Abdul Hakim Baig v. Burramiddin 
(6) (Devadoss and Wallace, JJ.) Sivaram 
Dubal v. Rajagopala Misra (7) (Reilly and 
Anantakrishna Ayyar, JJ.) and Vyithilinga 
Mudaliar v. Mahadeva Ayyar (8) (Jackson, 
J. and myself). Therefore, both on principle 
and on authority I must hold that a provi- 
sion in a scheme decree is inexecutable. 
It is on this ground that I primarilly rest my 
judgment. 

Granting fora moment that a directory 
provision in a scheme decree is executable, 
1 fail to see how the present application can 
lie. The provision that is ‘sought to be 

(3) 51 M 31; 106 Ind. Cas. 665; AIR 1927 Mad, 
1073; 53 M L J 792; (1927) M W N 816; 39 M L T 422; 
26 L W 728 (F B). À 

Ne 22 L W 796; 92 Ind. Cas. 556; A I R 1926 Mad. 


se © 50 ML J409; 94 Ind. Cas. 554; A I R1926 Mad. 


(6) 49 M 580; 95 Ind, Cas. 720; A I R 1926 4 
559; (1996) M W N 926,” cee 

(7) 54 M 315,128 Ind. Cas.515; A I R1930 Mad. 918; 
32 L W 608; 60M LJ $14. 

(8) A I R 1926 Mad. 659; 91 Ind. Cas, 794. 
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executed, runs thus: 

“The trustees of the respective kattalais shall hand 
over all the cash proceeds of their property to the 
Treasurer", 

It is said that here is a mandatory in- 
junction directed against the trustees and 
that O. XXI, r. 32, Civil Procedure Code 
applies. But what is the nature of the 
injunction? Under it, the trustees are 
bound to hand over the cash proceeds to the 
Treasurer, thatistosay, such proceeds as 
they have collected. But the complaint 
now is, that the trustee in question has 
failed to make the collections. That being 
so, O. XXI, r. 32, which relates to the 
execution of a decree for injunction, is in- 
applicable. 

The lower Court has, however, by way of 
what is known as equitable execution, 
appointed a Receiver. Here again, the 
question arises, which is the direction that 
the trustee has infringed? The object of 
appointing the Receiver was to collect the 
outstandings due to the trust, but, as I 
have already said, the decree does not 
expressly enjoin on the trustee the duty of 
making such collections. Where then is 
the clause which is of a directcry nature, 
that can be executed? The application 
for execution, in whatever way it may be 
construed, is, in my opinion, utterly mis- 
conceived, 

In the view I have taken, it is unneces- 
sary to express any opinion upon tke 
question, whether or not the parties are 
the representatives of the judgment- 
creditors and ihe judgment-debtors respec- 
tively for the purpose of s. 47. : 

In the result, the appealis allowed, but 
in the circumstances, each party will bear 
his costs. 

Cornish, J.—I agree. The preponde- 
rance cf judicial opinion in this High 
Court is against the view held in Vythilinga 
Pandara Sannadhi v. Board of Control 
Sir Thiagarajasuami Devasthanam Tiru- 
varur (9) that a direction in a charity 
scheme is capable of being executed as a 
decree; and I think that the preponderating 
opinion should prevail. Upon this view of 
the case there is nothing to justify the 
order made by the lower -Court appointing 
a Receiver. Clause 26 of the scheme which 
enables the Court to frame rules for the 
regulation of the conduct and duties of the 
Treasurer and Superintendant does not 
concern the conduct of the kattalaz 
trustees. And cl. 27 which gives the parties 


or the Board of Control liberty to apply to 
(9) 61M 904: 136Ind. Cas, 771; A IR1932 Mad, 
193: 35 L W 22; Ind. Rul. (1982) Mad. 307. 
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the Court for any modification’ of the 
scheme cannot, I think, be stretched into 
meaning that the duties which the trutees 
are directed by the scheme to perform may 
be taken away from a trustee and con- 
ferred on a Receiver upon a mere applica- 
tion tothe Court. In N. B. Veeraragava- 
chari v. Advocate-General, Madras (3) the 
Full Bench laid down the principle that in 
a scheme suit the Court should only give 
liberty to apply for directions in respect 
of such matters whichit thinks advisable 
not to finally determine at the time but 
which should be left to future decision. 
And it rules that this liberty to apply for 
directions must not be used to effect that 
which can only be done by means ofa 
suit under s. 92, Civil Procedure Code. 


It is obvious that according to 
this principle there cannot be reserved 
to the Court as part of a scheme 


for a charitable trust a power to remove a 
trustee in the event of his committing a 


breach of trust or failing to perform his. 


duties. The only power that exists for the 
removal of the trustee of a charitable trust 
(apart from the provisions of the Hindu 
Religious Endowments Act) is contained in 
s.92 of the Code of Civil Procedure and 
removal can only be effected by means of a 
suit instituted in accordance with that 
provision. 
such a suit it would be open to the Court 
to appoint a Receiver of the Trust Property 
pending the determination of the suit. In 
the present case the scheme does not 
profess to reserve any power to the Court 
` to displace a -trnstee; but what the Court 
has done is to appoint a Receiver for an 
indefinite period to carry out the duties of 
the racalcitrant trustee. This is virtually 
a suspension of the trustee from his office. 
The objection to this course was indicated 
in Vythilinga Pandara Sannadhi v., 
Board of Control Sir Thiagarajaswamt 
Devasthanam Tiruverar (9), which the lower 
Court has taken to justify it. Indeed, it is 
difficult to understand why in such circums- 
tances the trustee should be continued in 
his useless office. But apart from the 
question of the merits of the lower Court's 
order I think it must be held that there is 
no short cut toa remedy hy. application to 
the Court where a trustee refuses to carry 
out his duties under the scheme, but that 
the only remedy available is a suit to 
PE him orto have the scheme modi- 
fied. 


AN, Appeal allowed. 
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LAHORE HIGH COURT. 
Second Civil Appeal No. 1791 of 1926 
October 14, 1935 
| BEIDE AND Curriz, JJ. 
BAHADUR KHAN AND OTHERS— 
DEFENDANTS——-APPELLANTS 
í VETSUS , 
KUNDAN LAL-——PLAINTIFR—RESPONDENT. 
Custom (Punjab)—Alienation—Bast Kalan in 
Hoshiarpur District, if atown—Ghair maliks of 
Basi Kalan—Whether can mortgage or sell their 
houses, 
It is not easy to give any precise definition of a 
town but the presence ofa substantial market and 


the avocations of the bulk of the population are usu- 
ally attached considerable importance in determin- 


- ing whether a place is a town or a village. 


Basi Kalan isa town in Hoshiarpur District and 
ghair maliks of Basi Kalan have power to mortgage 
and sell their houses. Mansa Ram v. Joti (1) and 
Shankar Das v. Mathra Das (2), relied on. 

S. ©. A. from the decree of the District 
Judge, Hoshiarpur, dated January 14, 1926. 

Messrs. Shuja-ud-Din and Mohammad . 
Amin Khan, for the Appellants. 

Messrs. J. N, Aggarwal and M. C. Sud, 
for the Respondent. 

Bhide, J—This second appeal arises ont 
of a suit for possession of a house situate | 
at Basi Kalan in the Hoshiapur district. 
Plaintiff alleged that the house had been 
sold to him by one Bhulla by a deed, dated 
November 2, 1921, but that he had been 
dispossessed by the defendants. The de- 
fendants pleaded that Bhulla was a non- 
proprietor and had no rigùt to sell the site 
of the house and that the plaintiff had, in 
fact, never got possession of the’ house. 
The issues framed were as follows: | 

1. Was Bhulla (deceased) an owner of 
the property in dispute? O. P. on the 
plaintiff. 

2. If Bhulla (deceased) was a ghair 
malik, have the ghair maliksof Basi Kalan 
power to mortgage and sell their houses ? 
O. P. on plaintiff. 

_3. To what relief is the plaintiff entitled ? 
O. P. on plaintif. 


The case was fought out as a test case and 
a mass of orál and documentary evidence 
was produced in Court as well as before 
a Commissioner, who was ordered to make 
a local inquiry. The trial Court eventual- 
ly decided the issues in favour of the 
plaintiff and the decision was confirmed 
on appeal by the learned District Judge. 
From this decision the present appeal has 
been preferred by the defendants on a cer- 
tificate granted by the learned District Judge 
on the question of custom involved in 
issue No. 2. The learned Counsel for the 
appellants raised certain preliminary 
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Cbjections, viz., that the learned District 
Judge had relied on certain documents 
which were not on the record, that the 
inquiry before the Local Commissioner was 
irregular and thata material issue with 
respect to the defendants’ alternative plea 
as regards the abandonment of the house 
by Bhulla had n't been framed. The learned 
Counsel was, however, unable to say what 
dccuments relied cn by tke District Judge 
were not on the record. As regards the 
local inquiry all that the learned Counsel 
had to urge was that the Local Commis- 
sioner had not sent up a proper report and 
that certain documents produced before the 
Local Commissioner cou'd not be proper- 
ly treated as evidence in the case. But 
here, too, he was unab’e tosay which evi- 
dence produced before the Local Commis- 
sioner had been relied upon by the Court 
and materially affects tke decision. As 
regards “abandonment,” the plea was ap- 
parently never sericusly pressed and the 
point dces not appear to have been argued 
betore the learned District Judge. If the 
appellants had attached any importance 
to this plea, they would certainly not have 
failed to get an issue framed on this 
point when they were treating this case as 
a “test case,” and making every effort to 
defeat the plaintiff's claim. I see, there- 
fore, no force in any of the preliminary 
objections. On the merits, the learned 
District Judge has found that (7) the defen- 
dants were estopped from challenging the 
right of. Bhulla to alienate the house; (iz) 
that Basi Kalan was a town and there was 
no restriction on the power of non-pro- 
prietors to alienate their houses, and (tii) 
last by that even if Basi Kalan were to 
be considered to bea village, the defen- 
dants had failed to prove any custom, res- 
training non-proprietors from selling the 
sites of houses occupied by them. 

The learned District Judge has dealt 
with all these points in the course of an 
elaborate judgment but it seems to me that 
point 2is perfectly clear and this appeal 
must fail on that point alone. The learned 
District Judge’s finding that Basi Kalan 
is a town is based on a number of facts 
found by him, which cannot be challenged 
in this second appeal, e.g., that Basi Kalan 
is occupied by a heterogeneous population 
with a preponderance of non-agriculturisis, 
that the culturable area is only- about 639 
kanals, that there are two regular bazars 
with about 220 shops, that there is a 
hospital, schools for boys and girls, a post- 
office and so forth, It is not easy to give 
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any precise definition of a town, but as 
pointed out in Mansa Ram v. Joti 62, Ind. 
Cas. 808 (1), and Shankar Das v. Mathra 
Das, 55 Ind. Cas. 520 (2), the presence of 
a substantial market and the avocations of 
the bnlk of the population are usually at- 
tached considerable importance in determin- 
ing whether a place is a town or a village. 
In view of the facts found by the learned 
District Judge Ido not think his conclu- 
sion that Basi Kalan is a ‘town’ can 
be said to be vitiated by any error of law, 
and the finding must, therefore, be accept- 
ed as final .for the purposes of this appeal. 
If Basi Kalan is a town, there can be 
no presumption as tathe existence of any 
such custom as is alleged by the appellants. 
Not only this, but the wajib-ul-arz of the 
village also seems to be against them. 
Paragraph 19 of the wajzib-ul-arz of 1908 
(p. 449 of the typed record) reads as fol- 
ows: 


“There is no miscellaneous income in this village. 
Though this village is owned by us on behalf of 
Khan and others, proprictors, shown at No. 5 of the 
Tarij papers, yet every proprietor and non-pro- 
prietor living in this village is the owner of his 
house. There is no income on account of rent of 
housee or miscellaneous income from anybody.” 


The learned Counsel urged that this 
provision only meant that the non-pro- 
prietors were owners of the materials of 
the houses occupied by them. But this 
interpretation seems to be clearly opposed 
toits plain language. The word used in 
the provision is makan and not malba 
and both the proprietors and non-proprietors 
have been put onthe same footing as re- 
gards the ownership of their houses. The 
provision clearly appears to me to mean 
that although the town is owned by the de- 
fendants, they have no longer any interest 
in the houses occupied by the non-pro- 
prietors and they derived no kind of þe- 
neft or income therefrom. The learned 
Counsel also referred to certain agreements 
taken by the defendants from certain non- 
proprietors at the time of occupation of 
vacant sites. But these appear to be clearly 
in the nature of exceptions when the de- 
fendants have sought to protect their rights 
for the future by taking special agreements. 
If there was any general custom in the 
village restricting the powers of the non- 
proprietors to alienate their houses, there 
would have been no necessity to take these 
agreements atall. In view of the above 


(1) 62 Ind. Qas. £08; A IR 1921 Lah. 121, 
(2) 55 Ind. Oas. 520; A I R1920 Lah. 388; 56 P L R 
1920, 
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facts this appeal must, I think, fail, and I 
would accordingly dismiss it with costs. 
Currie, J.—I agree. 
N. Appeal dismissed. 





NAGPUR HIGH COURT 
Criminal Revision No. 143 of 1936. 
Boss, J. 
EMPEROR—Prosucvrtor 

: VETSUS 
CHINTARAM 

Criminal Procedure Code (Act V of 1898), ss. 499, 
5l4— Bail ‘proceedings, nature of—Surety bond—~ 
Express statutory provisions should not be departed 
from— Language of bond determines its terms—~Onus 
of proof as to enforceability or otherwise of bond, 
af on surety. 

Bail proceedings are special proceedings about 
which there are specific directions in the Code, and 
they must be strictly followed, Section 499 of the 
Code of Criminal Procedure slates thatthe time and 
place at which the accused is to appear must be 
mentioned in the bond, and the second clause of that 
section states that if the accused is to appear in 
some other Court the bondi must expressly say so. 
It is not opento Courts to depart from these ex- 
press provisions. Where there is no mention in the 
surety bond of the Court in which the accused is to 
appear, the bond cannot be enforced. The fact that 
the surety did not produce the accused in a totally 
different Court, even supposing he had undertaken 
to produce him in a particular Court, is not a breach 
of the bond and the surety is not liable. Shamsud- 
din Sarkar v Emperor (1) and Maung Nge v. Bm- 
peror 12), relied on. - 

The terms of a surety bond have to be determined 
by the language used in the bond itself. What the 
surety thought or did not think is immaterial, and 
it is not fora surety to show that the bond is illegal, 
but for the Crown to show that the document it 
wishes to enforce against him is one which can be so 
enforced under the law. 


Mr. W. R. Puranik, for the Applicant. 
Mr. S. Y. Deshmukh, for the Other Side. 


Order.—The only question for decision 
in this reference is whether Chintaram who 
stood surety for the appearance of the 
accused Sulkhdeo has forfeited his bond 
because the accused absconded. The Ses- 
sions Judge is of opinion thathe has not, 
and so has referred the matter to this 
_ Court for decision. 

Sukhdeo was being -prosecuted under 
s. 420, Indian Penal Code, and was produced 
before the Sub-Divisional Magistrate of 
Janjgir and Katghora. He was granted 
bailon the usual conditions by the Sessions 
Judge on August 19, 1935. The bond was 
executed on August 27, 1935, in the Court 
of the Sub-Divisional Magistrate. It has 
been drawn upin a most slovenly fashion. 
In the portion executed by the accused, 
where in the printed form he undertakes 
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toappesrin a specific Court, the blank 
space hasnot been filled in. All that the 
bond says is that the accused has been 
brought before the Sub-Divisional Magis- 
trate, Janjgir and Katghora, and undertakes 
toattend in “the Court at Bilaspur” till the 
decision of the case. When weturn to the 
portion executed by the surety we find 
similar defects. There is no mention of ihe 
Court in which the accused is directed to. 
appear. That portion of the printed form 
has beenleft blank, and all that has been 
added is that he undertakes to produce 
the accused in “the Court at Bilaspur till 
decision”. It is impossible to enforce the 
vagueand slovenly bond of this character. 
Bail proceedings are special proceedings 
about which there are specific directions in 
the Code, and they must be strictly followed. 
Section 499 of the Code of Criminal Proce- 
dure states that the time and place at which 
the accused is to appear must be mentioned 
in the bond, andthe second clause of that 
section states that if the accused is to 
appear in some other Court the bond must 
expressly sayso. 1tis not open to Courts 
to depart from these express provisions. 
Section 514 also indicates that the place 
of appearance must be expressly stated in 
the bond. It deals with two positions. The 
first is when a bondis taken by a Court 
for appearance, not before a Court, but 
elsewhere, In that case certain Courts alone 
have jurisdiction to determine whether the 
bond has been forfeited. The second is 
where the bond is for appearance before. 
a Court, and in that case only the Court 
before whom appearance is tobe made can- 
determine whether the bond has been 
forfeited or not. Itis clear that this pro- 
vision cannot be satisfied nnless and until. 
the Court before whom the appearance is 
to be made is expressly stated in the bond.. 
Even ifit be assumed in this case thatthe 
surety had undertaken to produce the accus-. 
ed in the Court of the Sub-Divisional Magis- 
trate, there is no undertaking by him to 
produce him in any other Court. Therefore, 
the fact that he did not produce him in a. 
totally different Court, namely that of tke 
headquarters Magistrate, is not a breach 
of his bond. J respectfully agree with the 
decisions in Shamsuddin Sarkar v, Emperor 
(1) and Maung Nge v, Emperor (2) that the. 
surety cannot be held liable in such circum: 
stances. 
As the latter ruling peints out, what the 
(1) 30 C 107; 8 C W N 885. 


(2) 2 R 581; 84 Ind. Cas, 933; 26 Or, L J 389; AI R 
1925 Rang. 153, 
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surety undertakes to do is to produce the 
accused in the particular Court named and 
to continue to doso until otherwise directed 
by the Court. In this case the accused 
appears to have been directed to appear 
before the headquarters Magistrate. There 
is, therefore, a direction to appear in a 
Court other than that in which he had 
originally been told to attend. That being 
so, the surety who undertook to produce 
him in the Sub-Divisional Magistrate’s 
Court “until otherwise directed” has fulfill- 
ed the terms ofhis bond, and so cannot be 
held responsible for something which he 
had never undertaken, namely, to produce 
the accused in a totally different Court. 

It was argued by the learned Government 
Advocate that the undertaking was to pro- 
duce him “till decision”. If that is so, it was 
beyond the power of the Court to insert 
such a condition in the bond, for s. 499 
is exhaustive of the conditions which can 
be imposedon sureties. The matter is not 
like an ordinary contract in which parties 
are at liberty to choose their own terms. 
Ib is a special proceeding governed by 
special lawe and must conform strictly lo 
them. 

The next argument was that when the 
accused appeared before the headquarters 
Magistrate on August 29, 1935, the learned 
Magistrate directed that he was to continue 
on bail as before. On the next hearing on 
September 9, 1935, the surety Chintavam 
appeard in Court and said that ihe accused 
was iliand undertook to produce him at the 
next hearing which was fixed for September 
24,1935. On that day the surety appeared and 
said as the accused had absconded he was 
unable to produce him. This the learned 
Government Advocate states is a violation 
of his bond, which by his undertaking on 
September 9, 1935, the surety agreed to ex- 
tend to the proceedings before the head- 
quarters Magistrate. As I have said, if 
there was such an undertaking, it was one 
which could not be legally enforced be- 
cause it was notin the bond butin my 
opinion although the surety undertook to 
produce the accused on the following hear- 
ing, he did not undertake to be bound by a 
penalty ifhedid not do so. The under- 
taking on September 9, 1935, was a fresh 
undertaking end in the absence of a sti- 
pulation for some penalty for its breach, 
the surety cannot be held responsible under 
the terms of a doeument which did not 
apply to those particular circumstances. 

lt was also argued that it would be most 
inconvenient to hold that a ‘fresh bond 
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must be taken every time an accused is 
asked to appesrin a Court different from 
the one specified in the bond, or in the 
alternative, to insert a list of Courtsin which 
he might possibly have to appear. That is 
amatter for the legislature to decide. I 
can only interpret the law as itstands, and 
under that, Lam clear the direction, must 
be specific. 

The last point argued on behalf of the 
Crown wasthat the plea now raised was not 
taken in the first Court but was taken for’ 
the first time in revision before the Sessions 
Judge. Ib was, therefore, urged that the 
surety himself thought he was liable and so 
did not put forward the grounds now urged. - 
What the surety thought or did not think 
is immaterial, for the terms of asurety bond 
have to be determined by the language 
used in the bond itself. Also it is not for’ 
a surety to show that the bond is illegal, 
but for the Crown to show that the docu- 
ment it wishes to enforce against him is 
One which can be so enforced, under the 
law. 

The reference is accepted. The orders 
of the lower Courts forfeiting the bond 
are setaside and the surety is released 
from his undertaking. The forfeited security, 
ifrealised, willbe refunded. 

N. Reference acc2pted. 


SETE ee mama 


SIND JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 16 of 1930 
January 8, 1936 
Davis, J. C. AND Muara, A. J.C. 
PIARALAL NANEKCHAND-—A PpgLiant 
UCTSUS ` 
BOMBAY COMPANY— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 50 2D)—-Award against firm—0O. XXI, r. 50 (2), if ` 
applies to it— Partner‘, in O. XXI, r. 50, tf includes ` 
legal representative—Liability of legal representa- 
tive of deceased partner, if can be decided in execu- 
tion proceedings against firm. l 
An award against a firm stands on the same foot- 
ing as a decree and the provisions of O. XXI, r. 50 
(2), Civil Procedure Code, apply to such award. ` 
|, The term “ partner” within the meaning of the 
second part of O. XXI, r. 50, includes “ legal repre- 
sentative,” and itis open to the plaintif to raise and 
have decided in execution proceedings against the 
firm the liability of the legal representative of a 
deceased partner. ao 
Mr. Kimatrai Bhojraj, for the Appellant. 
Mr. Dipchand Chandumal, for the Res- 
pondent, | 


Davis, J.C.—This is an appeal against 
an order of the learned Additional Judicial] 
Commissioner Mr. Rupchand granting’ 
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permission to enforce an award in arbitra- 
tion proceedings against one Piaralal as 
heir or legal representative of one Nanek- 
chand, a partner in the firm of one Kashi- 
ram Nanekchand, under O. XXI, r. 50 
(2), Civil Procedure Code, and against the 
same Piaralal as heir of one Kashiram, also 
a partner in the firm of Kashiram Nanek- 
chand under ss. 50 and 53, Civil Proce- 
dure Code. The learned Judge also granted 
the application to enforce the award against 
three sois of Kashiram, Sunderlal, Suna- 
mural and Parmanand ander ss 50 and 53, 
Civil Procedure Code, refusing the appli- 
cation to proceed against them under 
O. XXI, r. 50 (2) holding it is not proved 
that they were partners. Piaralal only 
has appealed. It is urged in appeal: (1) 
that Kashiram was not a partner in the 
firm of Kashiram Nanekchand; (2) that 
Nanekchand was dead before the reference 
and award and that O. XXI, r. 50 (2) has 
no application to him; and that if this 
Court holds that Rs. 50 does apply by 
reason of the ruling of this Court,in the 
Full Bench ruling of the Court in Gokaldas 
Khatao v. Lachmandas (1) this appeal 
should by reason of the later rulings of 
the Bombay and Madras High Courts, be 
. referred to another full Bench. It is also 
urged that O. XXI, r. 50, applies only to 
suits and not to arbitration proceedings. 
This last point, however, was not pressed, 
and there is ample autnority to hold that 
an award against a firm stands on the same 
footing as a decree and the provisions of 
this Rule apply to such award. 

So far as the question of fact is con- 
cerned, namely the partnership of Kashi- 
ram in the firm of Kashiram Nanekchand, 
there, is ample evidence to support the 
finding of the learned Judge. Kashiram 
was the father of Nanekchand, admittedly 
a partner, and not only the firm of Kashi- 
ram Nanekchand but the firm of Kashiram 
Sunderlal, Sunderlal being another son, bore 
his name. Served as managing proprietor, 
he did not dispute his liability in his life- 
time. There is the evidence of Daulat 
Ram Ex. 15 Aidan Ex. 16 and others 
that Kashiram used to manage the busi- 
ness. There is every reason to hold that 
Kashiram was a partner in the firm of 
Kashiram Nanekchand bearing his name. 
Kashiram was not dead either at the time 
of the reference or the award. He and 
one Hiralal had knowledge of the proceed- 
ings because both refused notices and the 


(1) 23 S L R137; 100 Ind. Cas, 204; AI R 1927 
Sind 130 (F B). 
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Court on December 7, 1921, held that the 
firm had been duly served and ordered the 
award io be filed. We are not concerned 
kere with tho question whether an order 
that an award should be filed is oris not 
necessary. We hold, therefore, that Kashi- 
Tam wasa partner in the firm and that 
he was individually served. There can 
then be no question that the order against 
Piaralal as heir of Kashiram under ss. 50 
aud 53 is a proper order and should stand. 

The only question really at issue is 
whether the order against Piaralal as legal 
representative of Nanekchand, the deceased 
partner, can stand, and we have heard long 
and learned arguments cn this point, and 
interesting and informing as these argu- 
ments are, we think that in this case they 
are of academic importance only. Even 
if we could differ from the Full Bench’s 
decision of this Court, it would affect only 
the property of Nanekchand that came to 
Piaralal to the exclusion of his uncles and 
of Kashiram, and this, we are informed, is 
of no account ; but we do not wish thereby 
to imply that we agree with the majority 
ofthe Full Bench in the case above cited 
and we hold oarselves free ata future time, 
when the question is of practical impor- 
tance, to refer the question here raised to 
a Full Bench. But following that decision 
we must hold that it matters not that - 
Nanekchand was dead at the time of the 
reference and the award, and that the 
term “partner” within the meaniog of the 
second part of O. XXI, r. 50, includes 
“legal representative,’ and it is open to the 
plaintiff to raise and have decided in exe- 
culion proceedings against the firm the 
liability of the legal representative of a 
deceased partner. We hold, therefore, that 
the order of the learned Judge, as it affects 
Piaralal as legal representative or heir of 
Nanekchand, is proper and must be con- 
firmed. It follows the appeal is dismissed 
with costs. 

N. Appeal dsimissed. 


CALCUTTA HIGH COURT 
Criminal Revision No. 627 of 1936 
July 24, 1936 
M. C. Gaoss, J. 
KALIPADA MONDAL—Accusrp—~ 
PETITIONER 
versus 
KALI KINKAR CHATTERJEE— 
CoMPLAINANT—OPPOSITE Party 


Penal Code (Act XLV of 1860), s. 408~Px chase 
on instalment basis—Mere non-payment of instal- 
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ments, if a criminal offence, 

The complainant sold a gramophone tothe accus. 
ed on instalment system but on his not paying the 
instalments the complainant asked for the machine, 
Thongh it was not immediately produced, it had 
not been sold and was produced in Court. He was 
convicted under s. 406, Penal Code : 

Held, that itwasa matter of civil dispute and the 
inere non-payment of the monthly instalments could 
not be considered as criminal offence. 

Mr. Sudhansu Sekhar Mukherjee, for the 
Petitioner. ; 

Mr. Probodh Chandra Chatterjee, for the 
Opposite Party. _ Ba 

Order.—In this case the petitioner pur- 
chased a gramophone from the shop of the 
complainant, paid Rs. €0 and promised to 


pay Rs. 9 per month for ten months. This. 


was in October 1934. ‘hereafter the peti- 
tioner paid nothing. About ten months 
afterwards the ccmplainant went to his 
honse and asked for the machine. The 
petitioner could not immediately produce it 
and a criminal complaint was lodged. The 
petitioner produced the machine in Court. 
He has been cenvicted under s. 403, 
Indian Penal Code. Upon perusal of the 
papeis it appears that it is a matter of civil 
dispute. It was the business of the com- 
plainant not to sell his machine unless he 
could see reasonable prospect of monthly 
instalments. If traders pass on their goods 
to improvident and impecunious persons, 
they must suffer the loss. The mare non- 
payment of monthly instalments cannot be 
considered as a criminal offence. As for 
the delay in producing the machine, it was 
actually produced in Court. There is no 
finding that he had actually sold the 
machine. The conviction is set aside. The 
fine, if paid, is to be refunded. 


N. Conviction set aside. 


RANGOON HIGH COURT 

Second Oivil Appeal No. 106 of 1936 

June 17, 1935 
PARKER, J. 
U THA MO—APPELLANT 
VETSUS 

A. P. L.PALANIAPPA CHETTYAR 
—RESPONDENT 

Promissory note—Limita tion—Payment or endorse- 
ment by one debtor, if saves limitation against co- 
debtor— Limitation Act (IX of 1908), s. 21 (2). 

In the case of a simple promissory note jointly 
executed by two persons, payments or endorsements 
made by one debtor does not operate to save limita- 
tion against the other in the absence of evidence 
that the payments or endorsements were made on 
behalf of the co debtor or by his authority. 

[Oase-law discussed. ] 
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S.C, A, against the decree of the District 
a Pyapon, in Olvil Appeal No. 1 of. 
1936. 

Mr. Ba Win, for the Appellant. 

Mr. E. Hay, for the Respondent. 

Judgment.—There are two questions for 
consideration in this appeal which arise 
out of a suit brought on a promissory note- 
executed by defendant-appellants U Tha 
Mo and one Kimmcnain favour of respon- 
dent A. P. L. Palaniappr Chettyar. The 
execution of the note, Ex. B, was admitted 
and consideration was not denied. The two 
Signatories made common cause in defence,- 
in that they engagec the same Pieader, and’ 
their defences were partly the same. We 
are not now concerned with Kimmona’s 
case, as there was noallegation of payment 
and he did not appeal against the decree- 
given ngainst him. The only part of ap- 
pellant’s defence with which we are now 
concerned is, that the suit as against him 
was barred by limitation ashe made no 
such payment, recorded in wriling or signed 
by himself as would give rise to a fresh 
period of limitation. The trial Court found 
that two endorsements, dated at the top 
May 19, 1933, and May 19, 1934, respectively 
were made by Kimmona in the left hand 
margin of Ex. B, for payments of Rs. 100 


and Rs. 200,1espectively, and that the second `` 


one was sigced also by appellant. On ap- 
peal to the District Court of Pyapon this 
signature was contested, and the learned 
District Judge wrote the following judg- 
ment : 

“This isan appeal fromthe order of the Town- 
shipJudge, Pyapon. The principal Kimmona admits 
the endorsements on the pro-notes, but denied the 
signatures of U Tha Moe regarding the endorse- 
ments, I have looked at thespecimen signatures of 
U Tha Moe and am ofopinion that the ones from 
Ex. l are not identical with the ones on the Er. 
pro-note so far asthe endorsements are concerned. I 
am not preparedto go into this but U Tha Mce can 
take such action ag he deems fit. On viewing the 
case it appearstome that U Tha Moe had knowledge 
at least of some of the transactions carried out by 
Kimmona asKimmonatold him that he was paying 
interest monthly and regularly when questioned by U 
Tha Moe. The commentaries on p. 238 Law of 
Limitation, End.4 by Rustomji, go to show that 
the surety is bound so long as the principal-debtor 
does notstop therunning of limitation. The appeal 
is dismissed with costs. Pleader's fee one gold 
mohur.” 

Whether the learned Judge meant by this 
that he found that the signature of appel- 
lant was not proved does not clearly appear 
but the appeal has been filed and seems to 
have admitted on the assumption that he 
did so find. The second question that 
arises is whether if appellants’ signature jg 
not proved he is bound by the paymentg 
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made and endorsed by his co-signatory. I 
may say at once that no question of surety- 
ship arises. We cannot go outside the terms 
of the note which is a joint promise to pay. 
It is necessary first to consider the evidence. 
The Chettyar Pelaniappa himself says that 
on May 10, 1934, both defendants came to 
his shop and gave Rs. 200. Kimmona wrote 
the endorsement nearest to the margin of 
the note, and appellant signed at the bolt- 
tom. Mutu Reman, clerk of M. R.S. M. 
firm, was present. 

Plaintiff Witness No.2 Mutu Raman 
says that he was present and that it was the 
endorsement further away from the margin 
which was written by Kimmona, and that 
both defendants signed at the bottom of 
the endorsement. In spite of the contradic- 
tion, and the obvious falsity or at the best 
silly mistake of Palaniappa himself, the 
Township Judge, as I. have said, accented 
this as evidence of appellant's signature. 
His reason is that : ; 

“It is truethat there is striking variance in the 
evidence of two witnesses for the plaintiff, with 
regard toa material point, but such difference or 
variancé is nothing but test of truthfulness, espe- 
‘cially when such mistakecrept into the evidence of 
plaintiff, in examination-in-chief.” . 

To my mind ii is obvious that this evi- 
dence cannot be relied upon. When the 
principal witness in a case, the plaintiff 
himself, makes a statement that is patently 
untrue, asin the present case, since the 
endorsement nearest the margin is not that 
of the payment of Rs. 200, and where his 
only witness saysthat a defendant signed 
at the bottom of an endorsement and that 
statement isalso patently untrue. I fail to 
see how such evidence can be accepted. I 
need not discuss, in the absence of any ex- 
pert evidence in handwriting whether ap- 
pellant’s alleged signature resembles his 
admitted signatures so closely as to prove 
itself, but I would note that his admitted 
signature, made in Courtand on his Plea- 
der's power, are widely different from the 
admitted signature as executant of the suit 
promissory note. I find, therefore, that it 
is not proved that the appellant signed the 
endorsement of payment. We have now, 
therefore, to consider whether Kimmona’s 
endorsements started a fresh period of limi- 
tation as against appellant. For respon- 
dentit is argued that the words of s. 20 (1) 
are unequivocal that afresh pericd of limi- 
tation shall be ccmputed, from the time the 
` payment is made provided that it is duly 
recorded in writing or signed by the per- 
son making the payment. For appellant re- 
liance is placed on s. 21 (2) of the Act, 


f 


Ü THA Mo v. PALANIAPPA Cuptiyark (RANG.) 


se 


829 


which reads: 

“Nothing inthe said sections (i.e. ss. 19 and 20) 
renders one of several joint 
contractors, partners, executors, 
or mortgagees chargeable by rea- 
son only of a written acknow- 
ledgment signed orofa payment 
made by or by agent cf any 
other or others of them,” a | 

Thereare numerous authorities on this 
question, but it is curious that there is no 
authorised ruling in this country. In 
Krishna Chandra Saha v. Bhairab Chandra 
Saha (1), the question was whether the 
mortgagor's payment and acknowledgment 
kept the mortgage alive as against part of 
the mortgage property that he had sold and 
had changed hands. Domi Lal Sahu v. 
Roshan Dubey (2), is a similar case cf mort- 
gage. In Civil Regular Suit No. 476 of 1934, 

Sin v. U Tun Sit), of this Court Braund, 
J. Says: 

“A payment bya joint promisor liable to pay 
this debt is forthe purpose of s. 19, Limitation Act, 
sufficient to operate against all the joint debtorsfor 
afresh period of limitation begins not merely in 
respect of the liability ofthe one who pays but in 
respect ofthe liability upon the whole debt.” 


Now s. 19 does not relate to payments but 
taking it that s. 19 is writien in error for 
s. 20, I find that the suit was cne on an 
equitable mortgage, and, in the two cases 
above quoted, itisimpossible to say that 
s. 21 (2), Limitation Act, can operate to free 
mortgaged property from liability. The 
existence of the charge on the property is 
clearly something beyond the payment or 


Acknowledgment 
or payment by one 
of several joint 
contractors, etc. 


. acknowledgment which follow the words “by 
reason only of." The cases quoted in sup- 


pori of the proposition Ibrahim v. 
Jagdish (4), and Hatshanlal v. Kanhaiya 
Lal (5), both deal with mortgages. I have 
not been able to refer to Achola Sundari 
Debi v, Doman Sundari (6), and Ghasi v. 
Kishori Ramanji Maharaj (7). In Nara- 
sinha Rama v. Ibrahim (8), s. 21 (2) is not 
referred to and it is said that the principle 
on which payment towards a debt is differ- 
entiated from mere acknowledgment is 
that such payment enuresto the benefit of 
all who are linble to pay, which cannot be 
said of a mere acknowledgment made by 

(1) 32 O 1077; 9 O W N 868. 

(2) 33 C 1278; 11 C W N 107. 


(3) 160 Ind. Gas. 314; A IR 1935 Rang. 473;8 R 
Rang. 372 


(4) A I R 1927 All, 209; 99 Ind. Cas, 424, 

(5) 4l A 111; 47 Ind, Cas, 815; A IRIBAN, 61; 
16 A LJ 790, 

(6) A I R 1926 Cal. 150; 90 Ind. Cas. 774. 

(7) (1929) A L J816; 119 Ind. Cas. 437; A I R1929 
AlL 3&0; Tad. Rul. (1929) All. 1013. 

8) A IR 1929 Mad. 419; 118 Ind. Cas. 302:56 M 
LJ 630; (1929 M W N 146; 29 L W 780; 56 MLJ 
630; Ind, Rul, (1929) Mad. 798, 
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one of the persons liable to pay. This was, 
however, an unauthorised report of a 
judgment by a Single Judge, and the per- 
sons held to be liable were co-heirs, and 
no co-contractors, though even co-heirs have 
been held tobecoveredin Arjun Ram v. 
Kohima, 14 Ind. Cas. 128°(9). On the other 
side, in Brojendra Kishore Roy v. Hindus- 
tan Co-operative Insurance Society, Ltd. (10) 
both the learned Judges appear to take it 
for granted that s. 21 (2) applies to a case 
such as the present or to the case of a surety 
ander similar circumstances and in the 
most recent Calcutta case Jageshchandra 
Shaha v. Moneendra Narain (11), two 
Judges, in a very brief judgment held that 
payment by one debtor does not operate to 
save limitation against his co-debtors. 

They. held further that the case of 
Achola Sundara Debi v. Doman Sundari 
(6), quoted above, did not even say 
in sO Many words that the period of 
limitation is extended against co-mortgagors 
by a payment made by one of them. The 
decision in Arjun Ram v. Rohima, 14 Ind. 
Cas. 128 (9), is distinguished and approved. 
It is clear to my mind that there is no real 
authority for holding that payment by a 
debtor operates to save limitation against 
his co-debtors in the case of asimple pro- 
missory note. Even granted that appellant 
knew of, and approved of the payments by 
Kimmona in the present case, there is no 
evidence that the payments or endorsements 
were made by Kimmona on behalf of 
appellant, or by his authority. The result 
is that the appeal must be allowed, the 
judgment and decree of the lower Courts 
are modified andthe suit is dismissed as 
against appellant. He will have his costs 
in allthree Courts. Advocate’s fee in this 
Court, three gold mohurs. 


N. Appeal allowed. 
(9) 14 Ind. Cas. 128. 
(10) 44 © 978; 39 Ind. Cas. 705; A I R1918 Cal. 
707; 21 O W N 482; 25 O LJ 238; 21 O W N 482, 
(11) 59 C 1128; 138 Ind. Cas, 740; A I R 1932 Cal. 
as a W N 487; 550 L J 347; Ind, Rul. (1932) 
Jal, 50d. 


NAGPUR HIGH COURT 
Criminal Revision No. 102 of 1936 
July 15, 1936 
GRUER, J. 
EMPEROR—PRosECUTOR 
versus 
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reached stage of trial—Legality of—Effect of 
Magistrate's action—De novo trial. f 

Whereas the accused's right under s. 35) (1), 
proviso (a), Criminal Procedure Code, arises only 
when the case is at the stage of trial, the Magistrate 
is not so bound and may r2commence the case 
under s,359(1) even when it has not reached the 
staza of trial. When this is done, this has the effect 
of wiping out the former proceedings. 

Cr. Ref. made by the Court of the Ses- 
sions Judge, Akola, dated March 11, 1936. 

Mr. W. R. Puramik, for the Orown. 

Mr. V. B. Mandpe, for the Accused-Non- 
Applicants. 

Mr. N. T. Mangalmoorti, for the Complain- 
ant Non-Applicants. 

Order..—This case under s. 500, Indian 
Penal Code, was started inthe Court of 
Mr. Shrivastava, First Class Magistrate, 
Akola. Hewas of opinion, that he had no 
jurisdiction to try it, and referred it to the 
Sub-Divisional Magistrate under s. 346, 
Criminal Procedure Code for transfer. The 
Sub-Divisional Magistrate, without hearing 
the parties, transferred it to the Tahsildar 
and Magistrate, First Class, Akola. The com-. 
plainant then moved the District Magistrate 
for are-transfer. Tne latter held that Mr. 
Shrivastava had jurisdiction and that the 
order of the Sub-Divisional Magistrate 
transferring the case was ill-advised, but 
that he himself had no power to revise that 
order. He, therefore, acting under s. 528, 
Criminal Procedure Code, withdrew the case 
from the Tahsildar and sent it back to the 
original Court. ; 

lt may be noted here that when the case 
was transferred originally, prosecution evi- 
dence had been recorded and the acensed 
were examined, but charges had not been 
framed. In the Tahsildar’s Court, notice 
was issued to the parties and the accused 
claimed and were granted a de novo trial, 
but nothing further was done in the case. 
Mr. Srivastava; however, being of opinion, 
that the granting of a de novo trial im- 
plied the cancellation of previous proceed- 
ings, upheld the contention that he was 
incompetent to take up the case at the point 
at which he had left it, the Magistrate, 
therefore, determined to start it afresh. The 
other side moved the Sessions Judge © 
against this decision and the Sessions Judge 
has referred the question to this Court, giv- 
ing his opinion, that the final decision to 
re-start the trialis wrong. The Judge thinks 
that such an order “granting the de novo 
irial is against the spirit of s. 350 of the 
Code of Criminal Procedure” and has further 
opined that as the case was at the stage 
of enquiry and not trial, the accused had no 
right to claim a de novo trial and the Tah 
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sildar’s order granting the same was irre- 
gular and ultra vires and could not have 
the effect of wiping out the previous pro- 
ceedings. 

I agree with the learned Sessions Judge 


that the accused at that stage had no rigut- 


to claima de novo trial, but it does not fol- 
low that the Tahsildai’s order granting one 
was ultra vires. I had occasion to analyse 
s. 300 of the Criminal Procedure Code in 
Criminal Revision No. 379 of 1935, dated 
March 12, 1936, |Tukaram v, Empe- 
ror {1}|, where f pointed out that 
whereas the accused’s right under s. 350 
(1), proviso (a), arises only when the case 
is at the stage of trial, the Magistrate is 


not so bound and may recommence the case 


under s. 350 (1), even when it has not reach- 
ed the stage of trial. That was what the 
Tahsildar did in the present case and his 
action was legal and did have the effect 
of wiping out the former proceedings. If 
the case had been re-tvansferred before this 
order for a de novo trial had been passed 
by the Tahsildar, thea it might have been 
resumed atthe point where left. Thesame 
result would have followed if tke Sub- 
Divisional Magistrate’s order had been can- 
celied, thereby causing the cancellation of 
subsequent proceedings also; but the Dis- 
trict Magistrate righily held that he could 
not cancel that order ; so he got rid ofthe 
difficulty by leaving these proceedings 
intact and proceeding under s. 528, Crimi- 
nal Procedure Code. 


In these circumstances I must uphold the 


view taken by Mr. Shrivastava and hold that 
technically the accused were justified in de- 
mandinga re-trial and although no practical 
reason seems to exist whythe case should 


not be taken up again where left, still the 


law must be observed and the accused's 
right be accorded tothem. This view of the 
matter finds support in Sardar Khan v. 
Attaulla, 26 Or. L. J. 510 (2) and Sriranga 
Chettiar v. Subramania Asari, 28 Cr. L. J. 
23 (3). 

The referenceis, therefore, rejected. Let 
the record be returned for necessary action. 

N. Reference rejected. 


(1) 164 Ind. Cas. 744; AIR1936 Nag. 153; (1936) 
ee 708; 9 RN 28; 37 Cr. LJ 98; I LR 1936 

ag. 92, 

(2) 26 Cr. LJ 510; 85 Ind, Cas, 254; 47M LJ 926; 
A IR 1925 Mad. 174; 20 LW 847, 

(3) 28 Or. LJ 23; 99 Ind. Cas. 55; 24 LW 640; Al 
R 1927 Mad. 81; 38 M L T 137, 
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MADRAS HIGH COURT. 
Letters Patent Appeal No. 68 of 1935 
August 11, 1936 
PANDRANG Row AND K.S. Menon, JJ. 
VJIJIATHAMMAL—PLAINTIFE— 
APPELLANT 

: versus 
M. KADIR SULTAN AND ANoTuER-- 
Durenpants Nos. 1 AND 2—RESPCNDENTS 

Principal andagent—Agent of principal carrying 
on export and import of goods—Power to borrow— 
Construction of power-of-attorney—Power to pur- 
chase goods, whether includes general power to tor- 
row. 

A power-of-attorney is to be construed strictly, 
that is to say, whee a particular act is alleged to 
have been done under a power-ol-attorney and that 
allegation is challenged snd it is contended that the 
act wasin-excess of the authority given by the 
power-of-attorney,- if is necessary to show that on a 
tair construction of the entire instrument the autho- 
rity in question hasto be found within the four 
corners of the instrument either in express terms 
or by necessary implication. 

Authority to purchase goods does not include 
power to receive money on deposit though it may 
include a power to borrow to pay ‘or the gods, 
Bryant powis and Bryant v., La Banque Du peuple, 
Bryant, powis and Bryant v. Qucbec Bank (1), relied 
on, 


L. P. A. against the judgment Mr. Justice 
Varadachariar in S.A. No. 482 of 1931, 
preferred to the High Court against the 
decree of the Court of the Subordinate 
Judge, Negapatam, in A. S. No. 59 of 1929, 
preferred against the decree of the Court of 
the District Munsif of Negapatam, in O. S. 
No. 229 of 1927. 

; Mr. K, R. Rama Ayyar, for the Appel- 
ant. 

Mr. T. 5. Venkatesa Ayyar, for the Res-' 
pondents. 


Judgment.—This is a Letters Patent 
Appeal from the judgment of Varadachariar, 
J., dated March 12, 1935, in S. A. No. 482 of 
1931. The plaintiff who is the appellant 
sued to recover a sum of Rs, 1,000 with 
interest thereon and her case was that that 
amount was deposited by. her with the firm 
of defendants Nos. l and 2 at Negapatam 
on November 21, 1924, the actual payment 
having been made to the 3rd defendant 
who was then the local agent of the firm of 
defendants Nos. land 2. Defendants Nos. 1 
and 2 denied that the firm was bound by 
the transaction which the agent had no 
power to enter into on their behalf and it 
was also contended that the transaction 
was notentered in the books of the firm 
and the firm did not get the benefit of the 
money in question, in other words they 
disclaimed iheir liability altogether. The 
plaintiff had asked for a decree in the 
alternative against the érd defendant in 
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case she was not able to establish ihe 
liability of defendants Nos. 1 and2. In tke 
trial Court there was a decree against 
defendants Nos. l and 3as well as against 
the 3rd defendant but in eppeal the 
Subcrdinate Judge of Negapatam dismissed 
the suit as against defendants Nos. 1 and 2. 
From that judgment ihe second appeal 
was preferred andit was dismissed with 
costs. The main question in the second 
appeal was whether as a matter of fact 
the power-of-attorney granted by defend- 
ants Nos. 1 and 2 to the 3rd defendant 
gave the 3rd defendant authority to borrow 
on behalf of his principals. On this point 
the opinion of Varadachariar, J. was that 
the power-of-attorney did not authorise 
the 3rd defendant to borrow money for on 
behalf of his principals. The authorities 
which bear on this point have been dis- 
cussed by our learned brother in his judg- 
ment and itis unnecessary to embark on a 
further discussion, because to our minds 
the point is very simple and scarcely 
leaves room for any doubt. The authorities 
do not seem to be of much use in deciding 
the effect or purport of the particular power- 
of-attorney which we have to deal with in 
this case. The authorities deal with docu- 
menis worded differently. As to the 
general principle applicable to cases of this 
kind, there is no dispute, viz , that a power- 
of attorney is to be ccnstrued strictly, that 
is to say, where a particular act is alleged 
to have been dene under a power-cf-attorney 
and that allegation is challenged and it 
is contended that the ect was in excess of 
the autholity given by the power-of- 
attorney, itis necessary to show that ona 
feir construction of ithe entire instrument 
the authority in question has to be found 
within the four corners of the instrument 
either in express terms or by necessary 
implication. ‘The principle has been laid 
down almost in exactly these words in 
Bryant powis and Bryant v. La Banque Du 
peuple, Bryant, powis and Bryant v. 
Quebec Bank (1), by Lord Macnaugbten at 
p. 177*. Bearing this principle in mind we 
have examined the power-of-attorney and 
we` are unable to find any reason for 
differing from the opinion expressed by 
the learned Judge who heard the second 
appeal, There is no doubt authority given 
to purchase goods, the principals being 
merchants carrying on trade in the shape 
of export and import of goods. It is con- 
(1) (4893) A C170; 62 LJ PC68;1R 336;68L 2 
5416; 41 W R 600. 
~= Page of (1893) A. O.—[Ed] 
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tended that a power to purchase goods 
includes power to borrow. This contention 
we are unable to accept. The conclusion 
may perhaps be different if the question 
arises whether a power to purchase goods 
implies power to pay for them. That is not 
the case here. Itis not the plaintiff's case 
that the money was borrowed from her for 
the purpose of paying for any goods which 
the 3rd defendant was authorised to 
purchase on behalf of his principals. On 
the other hand ker own casein the plaint 
is that she made a deposit of the money. 
In other words whatshke did was consistent 
only with her belief that the principals 
(defendants Nos. land 2) were carrying 
ona business which involved also the 
receipt of deposits from others. There is 
no inslance brought to our notice in the 
evidence of any such deposit having been 
received on behalf of defendants Nos. 1 and 
Zat any time; nor is there anything to 
show that receiving deposits and paying 
interest thereon was part of their business. 
One mighteven gotothe extent of saying 
that even if there was power to borrow it 
would not necessarily imply a power to 

receive deposits and carrying on a banking ` 
business of this kind. In this case, however, 
we are satistied that the power of-attorney 
does not at all include a general authority to 
borrow on behalf of the principle and 
certainly there is no authority whatever to 
receive deposits of the kind referred to in 
the plaint. Neither. the power-of-attorney 
nor the course of business carried on 
justifies the inference that the plaintiff 
believed in good faith that the deposit was 
made with the principais and not with the 
rd defendant personally. It is common 
knowledge that traders in gcods do not 
make it part of their business to receive 
deposits of this kind, and itis going too 
far to suggest that in this particular case 
there was sufficient ground for believing 
that the 3rd defendant was acting on 
behalf of his principals when he received 
the deposit in question. As a matter of 
fact the plaint itself rests on the allegation 
that defendants Nos. 1 and 2 carried on as 
apart cf their.business the business of 
receiving moneys as deposits and repaying: 
the same with interest. This allegation is 
undoubtedly untrue and devoid of founda- 
tion. Noattempt has been made to sub- 
Stanliate it. The accounts of the firm do 
not show any such transactions. The 
allegation in the plaint, unfounded as it 
was, shows thatthe plaintiff had realised 
that it was not possible to bring home 
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liability to defendants Nos. 1 and 2 unless 
it was establishsd that her money had been 
received by the 3rd defendant as part of 
the business carried on by him on behalf 
of his principals. As observed already, 
there is no foundation for this allegation 
and there can beno doubt that defendants 
Nos. 1 and 2 never received deposits as part 
of their business either themselves or 
through their agent at any time. In 
particular the plaintiff's money never went 
into the firin’s accounts and it is not shown 
that the firm had any benefit therefrom. 
Thus even on the ground of benefit received, 
the plaintiff has no cause of action because 
no such benefit has been established. Her 
cause of action is entirely limited to the 
3rd defendant and she has gota decree 
against him. The claim to recover the 
money from defendants Nos. 1 and 2 is 
baseless, and it was rightly rejected by the 
lower Appellate Court and in our opinion 
the judgment of our brother Varadachariar, 
J. dismissing the second appeal is perfectly 
right. The Letters Patent Appeal is, there- 
fore, dismissed with costs. 
A. Appeal dismissed, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1307 of 1935 
December 11, 1935 
Butps, J. 

GOPAL SINGH—DgErienpant— 
APPELLANT 


versus 
RAO BALDEV SINGH—PLAINTIFE 


AND OTHERS — DEFENDANTS—RESPONDENTS 

Transfer of Property Act (IV of 1882), S. D 
Lis pendens—Whether applies to sale during eject- 
ment proceedings—Puxjib Tenancy Act (XVI of 
1887), s. 77 Aa a suit of occupancy tenant, 
whether triable by Civil Court—Civil Court bona 
fide trying suit—No prejudice to party—Decree, if 
can be registered as thatof Collector. 

Where during the pendency of the proceedings 
for ejectment, the sale takes place, the principle of 
lis pendens laid down in s. 52, Transfer of Pro- 
perty Act, will apply to it. The fact that the sale 
was not a voluntary one, makes no difference, Mulkh 
Raj v. Nanak (1) and Gulam Mohammad v. Sansar 
Chand (2), relied on. l 

Under s. 77, cl. (4), Punjab Tenancy Act, a suit to 
dispossess a transferee of an occupancy tenancy is 
cognizable by a Revenue Court; but where the 
suit has been tried on merits in good faith by the 
Civil Court and none of the parties has been pre- 
judiced the decrees should be registered as decrees 


of Collector. oe 
S.C. A. froman order of the District 
Judge, Ambala, dated July 2, 1935. 
Mr. M.C. Sud for Mr. Nanak Chand, 


for the Appellant. 
165—105 & 106 
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Messrs. Shamair Chand and Qabul 
Chand, for the Respondents. 

Judgment.—The material facts giving 
rise to this second appeal are as follows: 

The plaintiff Rao Baldev Singh was the 
lundlord of the 25 bighas 8 biswas of the 
land in suit, while Bakhtawar Singh, de- 
fendant No.2 was its occupancy tenant. 
The plaintiff obtained a decree for 
Rs. 12-12-0 on account of arrears of rent 
of lo bighas 15 biswas out of this land on 
March 10, 1932. This decree remained un- 
satisfied. Plaintiff applied for ejectment of 
Bakhtawar Singh on December 22, 1933, and 
the Revenue Officer passed an order of 
ejectmenton February 10, 1934. In the 
meantime one Alakh Ram, whohad obtain- 
ed a decree against Bakhtawar Singh, got 
the whole of the occupancy land attached 
in execution of his decree on March 6, 1933, 
and the land was sold to Gopal Singh, de- 
fendant No. l, by public auction on Janu- 
ary 11, 1934. The sale was confirmed on 
February 26, 1934. No notice as regards 
the sale of the occupancy rights was given 
to the plaintiff-landlord as required by 
s: 55, Punjab Tenancy Act. On December 
10, 1934 the, plaintiff instituted the present 
suit for possession of the whole occupancy 
holding, against Gopal Singh and Bakhtae 
war Singh. The trial Court dismissed the 
suit, but on appeal the learned District 
Judge granted a decree for possession in 
respect of 16 beghas 15 biswas of land, 
from which Bakhtawar Singh had been 
ordered by the Revenue Officer to be eject- 
ed and a declaratory decree in respect of 
the remaining land to the effect that the 
sale thereofin favour of Gopal Singh will 
not affect plaintiffs rights. Tae plaintiff 
was granted a mere declaration because 
the land was in possession of certain mort- 
gagees and plaintiff was not enlitled to pre- 
sent posession. From this decision Gopal 
Singh has preferred a second appeal. 

The main contentions put forward in this 
appeal are: (1) that Gopal Singh had be- 
come an occupancy tenant of tne land in 
dispute by auction sale before the order of 
ejectment (of which he was given notice) 
was passed against Bakhtawar Singh and 
hence that order was of no effect as against 
him; (2) the sale in favour of the appel- 
lent could only be challenged in a Revenue 
Court according tos. 60, Punjab Tenancy 
Act, and could not be attached in the pre- 
sent suit. As regards the first point it is 
true that the occupancy land was sold to 
the appellant Gopal Singh on January 11, 
1934, but before that sale the plaintiff had 
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already applied to the Revenue Officer on 
December 22, 1933, for ejectment of Bakh- 
tawar Singh owing to his failure to satisfy 
the decree for arrears of rent. It was 
during the pendency of these proceedings 
for ejeciment thatthe sale in favour of 
the appellant took place, and hence it 
seems to me that the principle of lis pen- 
dens laid down in s. 52, Transfer of Pro- 
perty Act, will apply toit. The sale was 
not a voluntary one, but this does not seem 
to make any difference: see Mulkh Raj v. 
Nanak (1) and Gulam Mohammad v. Sansar 
Chand (2). The learned Counsel for the 
appellant merely urged that attachment had 
taken place before the application for 
ejectment was made to the Revenue Officer, 
but this seems immaterial as the attachment 
did not create any rights and could not 
affect the order of ejectment. By virtue 
of s. 57, Punjab Tenancy Act, also the 
sale to Gopal Singh was subject to all the 
liabilities of Bakhtawar Singh. It is true 
that no notice was given to Gopal Singh 
during the ejectment proceedings, but it 
does not appear that any such notice was 
legally necessary. It must be noted that 
the sale in favour of the appellant had not 
even been confirmed on that date. If he 
wanted to protect his interests in anticipa- 
tion of the confirmation of the sale, he 
should have paid the arrears of rent 
through Bakhtawar Singh. 

The fact that no notice of the sale in 
favour of the appellant was given to 
plaintiff as required by s. 955, Punjab Te- 
nancy Act, was not disputed. But it was 
urged thatthe plaintiff could onlv chal- 
lenge the validity of the sale by appro- 
priate proceedings in a revenue Gourt ac- 
cording to s. 60, Punjab Tenancy Act. The 
question ‘of jurisdiction was, however, not 
raised in the Courts below. Under s. 77, 
cl. (h), Punjab Tenancy Act, asuit to dis- 
possess a transferee of an occupancy 
tenancy is cognizable by a Revenue Court: 
but the present suit has been tried on 
merits’ in good faith by the Court 
below and Ido not see that either party 
has been prejudiced. I, therefore, accept 
the appeal only to the extent of directing 
under s. 100, Punjab Tenancy Act, that 
the decrees of the learned Sub-Judge and 
District Judge be registered as decrees 
of Assistant Collector, Ist grade, and 
the Collector, respectively. In other res- 


(1) A I R 1933 Leh, 10; 140 Ind. Cas, 684; MP L 
R 468: Ind. Rul. 1933 Lah. 5. : - 

(2) A I R 1933 Lah. 171141 Ind. Cas. 448; 34 P 
LR 531; Ind. Rul. (1933) Lah. 95. . 
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pects the appeal is dismissed. The 
parties will bear their own costs in this 
Court. 

D. l Appeal partly accepted, 





OUDH CHIEF COURT 
First Civil Appeal No. 20 of 1934 
September 30, 1936 
NANAVUTTY AND SMITH, JJ. 
KANHAIYA LAL-—PLAINTIFF—APPELLANT 
VETSUS 

Tus SECRETARY or STATE rog INDIA 

IN COUNCIL—Derrenpant—ResponDENT 
. Practice—Issues—Suit against Secretary of State 
for damages for wrongful dismissal—Plaint and 
oral pleadings setting forth claim fully—Question, 
whether Secretary of State could be sued, should be 
decided as preliminary issue-Government of India 
Act, 1919 (9 & 10 Geo. V, e. 10D, ss. 986-B, 131, 32 (2) 
—Power of Crown to dismiss its servants— Restric- 
tions, if any — Practice ~ Relief—Statute prescribing 
specific remedy—Same remedy must be taken-—Pro- 
per remedy foremployee of Hast Indian Railway 
for wrongful dismissal—Rules by Secretary of State 
kali 74 s. 9§6-B—Nature of—Non-compliance with them 
— H ject. 

Where ina suit for damages for wrongful dis- 
missal the plaintif makes out his claim fully in 
plaint and oral pleadings, the question whether he 
could sue the Secretary of State for India in Council 
for damages for wrongful dismissal or removal from 
the service isa fit and proper question to be decided 
as a preliminary issue, because if the plaintiff is 
not entitled in lawto bring a suit for damages 
against the Secretary of State for India in Council, 
then whatever grievances, real or imagmary, he may 
have in respect of his removal from service, he can 
get no redress from a Civil Court. [p. 836, col. 2.] 

Section 96-B, Government of India Act, lays down in 
express terms that every servant of the Crown holds 
office during His Majesty's pleasure, and the only 
restrictions, if any, upon the exercise of His Majesty's 


pleasure to be sought for inthe provisions of this 


very Act and inthe rules and regulations framed 
under this very Actby the Secretary of State for 
India in Counciland by the Government of India 
and by Local Governments in accordance with powers 
delegated to these authorities under the Act itself. 
It ig nowhere laid down in any section of this 
Statute thatthe exercise by the Crown of its prero- 
gative in the matter of the appointment and dismissal 
and removal of any person in the civil service of 
the Crown can be questioned in a Court of law, 
This immunity of the Orown from. liability to be 
sued ina Civil Court in respect of acts of soverign- 
ty inthe matteroť the appointment and dismissal 
of its servants is also brought out clearly by sub- 
s. 2ofs. 32 of the Act. [p.°839, col. 2; p, 840, col, 1.] 

When the Crown of England assumed the so- 
vereignty over India every person then in the civil 
service Of the East India Company wag naturally 
presumed to hold office during His Majesty's pleasure, 
and the nature of this tenure of office was made ex- 
plicit by the provisions contained in s. 96-B of the 
Government of India Act, 1919. [p. 840, cols. 1 & 2.) 

HE a statute prescribes a specific remedy, then the 
general rule is “that no remedy can betaken but 
the particular remedy prescribed by the statute.” 
[p. 810, col. 2.] 

Where an employee of the Hast India Railway Com- 
pany is dismissed from service, his proper remedy is 


i 


æ 


(1836 


by way of an appeal to the Agent against the order 
or by way of sendingup any memorial tothe Presi- 
dent of the Railway Board or to the Governor-Gene- 
ral’ in Council or the Secretary of State for India. 
But no suit for damages for wrongful dismissal is 
maintainable against the Secretary of State. Satish 
Chandra Das v, Secretary of State for India (12), 
commented upon and doubted, J. R. Baroni v. Sec- 
retary of State for India in Council (13), explained, 
Girdhart Lal v. Secretary of State for India in 
Council (16), commented and dissented from, 

[English and Indian case-law referred to.| 

The rules made by the Secretary of’ State for 
India in Council under s'96-B of the Government of 
India Act, 1919, viz„ the Civil Services (Classifica- 
tion, Control and Appeal) Rules, dated May 27, 1930, 
are merely rules for the guidance of Officers of the 
Government of India and of Local Governments in 
the conduct of Official or Departmental inquiries 
against officers found to be at fault in the discharge 
of their duties. They can be altered from time to 
time by the Secretary of State for India whenever he 
thinks fit todo so. They cannot, therefore, be said 
to be pert of the contract between the public servant 
and the Crown. At best they bind the conscience of 
the Secretary of Stite for India to see that the rules 
which he has himself framed for the purity of the 
administration and for the benefit of all concerned, 
shall be duly observed, but the breach of any of 
these rules can furnish nocause of action against 
the Crown, or against the Secretary of State, who in 
this matter represents the Crown. Non-compliance 
with these rules would be a good ground for the 
superior officer in his executive capacity’ setting 
aside the order of dismissal passed by his official 
subordinate in respect of a servant of the Crown, but 
16 does not furnish the latter with a cause of action 
for damages against the Secretary of State for his 
dismissal from service. [p. 842, col. 2; p. 343, col. 1) 

The supplementary Rules framed by the Secretary 
of State in 1924 and in 1930, are not made applicable 
to Railway servants, [p 843, col. 2.] 

F. O. A. against the order of the Subordi- 
nate Judge, Malihabad, Lucknow, dated 
October 31, 1933. 

Messrs. Radha Krishna, Harish Chandra 
and N. P. Nigam, for the Appellant. 


Mr. R. K. Bose, for the Respondent. 


Judgment.—Th‘s is a plaintiffs appeal 
from a judgment and decree of the Court 
of the Civil Judge of Malihabad in the 
District of Lucknow dismissing the plaint- 
iff's suit with costs. 

The plaintiff, Babu Kanhaiya Lal, filed a 
suit against the Secretary of State for India 
in Council for a declaration that the order 
ol the Divisional Superintendent of the Hast 
Indian Railway Company dated December 
24, 1928, dispensing with the services of the 
plaintiff on the ground that the Chief 
Medical Officer of the East Indian Railway 
Company had certified that he was unfit for 
further service, owing to defective eyesight, 
was ultra vires, illegal and void, and 
that the plaintiff was entitled to be restored 
to his post and to recover from the Secre- 
tary of State for India in Council the arrears 
of his pay up to the date of his re-instate- 
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ment. He also pleaded that if the wrong- 
ful order of removal from service had not 
been passed, he would have continued to be 
in service for a further period of nine 
years, and he, therefore, prayed that he 
might be awarded Rs. 15,000 by way of 
damages in case he was not re-instated in 
his post. - 

The plaintiff further alleged that even 
if the order for his removal was justified, he 
should have been granted eight months 
leave on full pay and 28 months’ leave 
on half-pay, and in any event he should 
have been given special disability leave 
and compensation on the ground that his 


‘vision was impaired on account of continu- 


ous hard work in the discharge of his 
duties and as a result of the injuries sustain- 
ed by him in 1902, 1910 and 1912 in conse- 
quence of the negligence of certain Railway 
employees. The plaintiff, therefore, prayed 
that on this account he was entitled to a 
further sum of Rs. 12,380, by way of 
damages. 

In case these reliefs were not granted, the 
plaintiff prayed that he might be given a 
decree for Rs. 6,383, being the amount of 
salary which he would have drawn if the 
leave to which he was entitled had been 
granted to him. 

The plaintiff joined the service of the old 
Oudh and Rohilkhand Railway Company as 
a signaller on probation on a salary of 
Rs. 15 per mensem on September 29, 1899, 
and served under that Railway Company, 
and subsequently under the East Indian 
Railway Company, with which the Oudh and 
Rohilkhand Railway Company was amalga- 
mated, up to Vecember 29, 1928, when he 
held the post of Chief Re-weighment 
Inspector on a salary of Rs. 260 per mensem. 

The plaintiff alleged that he worked 
honestly and diligently, and that in the 
course of his employment he received 
injuries to his eyes which impaired his 
vision to a certain extent, but did not 
seriously interfere with the due performance 
of his duties. He further alleged that in 
the course of his service he incurred 
the hostility of certain Railway Officials 
who conspired to get him dismissed from 
service, that in consequence of this con- 
spiracy he was asked in 1928 to get his 
eyesight tested, that the Medical Officer of 
the East Indian Railway Company declared 
his eyesight to be defective and recommend- 
ed the use of spectacles. His eyes were 
again tested by the Distritt Medical Officer of 
the East Indian Railway Company (Lt.-Col. 
H. ©. Buckley, L M. S.) who pronounced 
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him unfit for his duties and recommended 
that six months’ leave be granted to him. 
The plaintiff was granted six months’ leave, 
and on the expiry of the leave his eyes 
were again examined and he was again 
pronounced unfit for his duties, but the 
District Medical Officer suggested that the 
plaintiff's eyes should be tested by the 
Chief Medical Officer of the East Indian 
Railway Company at Calcutta. On Decem- 
ber 15, 1928, the Chief Medical Officer of 
the East Indian Railway Company examined 
the plaintiff's eyes and reported that the 
plaintiff was unfit for further employment 
owing to defective vision in both eyes, and 
on December 21, 1928, the Divisional 
Superintendent of the East Indian Railway 
Company upon receipt of the report of the 
Chief Medical Officer passed an order dis- 
pensing with the services of the plaintiff 
on the ground of his unfitness for further 
employment owing to defective vision in 
both eyes. The plaintiff alleged in his 
plaint that this order of removal passed 
against him was passed by an officer not 
authorised under the Rules by the Railway 
Board to dismiss a Railway employe in the 
position of the plaintiff, and that the reports 
of the District Medical Officer and of the 
Chief Medical Officer of the East Indian 
Railway Company were vitiated by the 
fact that both these officers applied wrong 
tests in examining the plaintiff's eyesight. 

The plaintiff did not file any appeal to 
the Agent of the East Indian Railway Com- 
pany against the order of the Divisional 
Superintendent dispensing with his services, 
nor did he send up any memorial to the 
President of the Railway Board or to the 
Governor-General in Council or the Secre- 
tary of State for India but more than 
three years after the order of his removal 
from service, the plaintiff filed on Febru- 
ary 24, 1932, the suit out of which this 
appeal has arisen. 

Various defences were raised on behalf 
of the Secretary of State for India in 
_ Council, and the learned Civil Judge of 
Malihabad framed eleven issues, but in 
this appeal we are only concerned with 
Issue No. 9 which runs as follows:— 

9 (a) Has the plaintiff no cause of action 
for the suit as the act of dismissal or dis- 
charge is an act of State or Sovereignty as 
alleged by the defendant? 

9 (b) Is the suit against the Secretary of 
State not maintaipable for reasons alleged 
in para. 23 of the wriiten statement, dated 
June 29, 1932? 

The learned Counsel for the plaintiff- 
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appellant has argued that the trial of the 
suit in the Court below was vitiated by the 
fact that the learned Civil Judge of Malih- 
abad had no jurisdiction to decide Issue No. 
9 (a) as a preliminary issue without giving 
the plaintiff an opportunity of adducing 
his entire evidence. 

In our opizion there is no force in this 
contention. The plaintiff in his plaint and 
in the oral pleadings made on his behalf 
by his various Counsel in the trial Court 
had fully set forth his claim in all its 
aspects, and the question whether he could 
sue the Secretary of State for India in 
Council for damages for wrongful dismissal 
or removal from the service of the Hast 
Indian Railway Company was a fit and 
proper question to be decided as a prelimin- 
ary issue, because if the plaintiff was not 
entitled in law to bring a suit for damages 
against the Secretary of State for India in 
Council, then whatever grievances, real or 
imaginary, he may have in respect of his 
removal from service he can get no redress 
from a Civil Court. 

We, therefore, proceed to decide Issue 
No. 9 (a) as a preliminary issue. 

The general rule of law in England is 
that all public servants hold their appoint- 
ments at the pleasure of the Crown. The 
law on this subject has been summarised 
as follows in Halsbury’s Laws of England, 
Volume VI, para. 782, p. 608:— 

“ Becept where it is otherwise provided by statute 
all public officers and servants of the Crown hold 
their appointments at the pleasure of the Orown, and 
all, in general, are subject to dismissal at any time 
without cause assigned; nor will an action for wrong- 
ful dismissal be entertained even though a special 
contract be proved”. 


The phrase “Except where it is other- 
wise provided by statute” occurring in 
the passage quoted above must be read 
in the light of the settled rule of law 
that statutes which limit or extend common 
law rights must be expressed in clear un- 
ambiguous language. Amongst such 
stututes are those which affect the preroga- 
tive of the Crown (See Halsbury's Laws of 
England, Vol. 27, para. 283, page 150). The 
Crown is not bound by the provisions of 
any statute unless directly or by necessary 
to. It is, however, 
entitled to the benefit of any statute though 
not named (Halsbury's Laws of England, 
165) 27, paras. 316 and 317, pp. 164 and 
165). 

In In re Tufnell, L. R. 1876, 8 Chancery 
Division p. 164 (1) it was held that every 


(1) (1876) 3 Ch. D 164; 45 L J Ch. 731; 34 L T 838; 
24 W R 915. 
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officer in Her Majesty's army holds his 
office subject to the will of the Crown, and 
is liable to be dismissed at any moment 
without cause assigned, and there is no such 
thing as a military appointment permanent 
in the sense of being tenable for life, or 
until the holder is disqualified by mis- 
conduct or incapacity from fulfilling the 
duties attached toit. It was further held 
that a military officcr was subject to the 
rules and regulations of the service, and the 
Court had no jurisdiction on a petition of 
right or in any other proceeding to inquire 
into the circumstances under which he 
ceased to hold office, and that the office, 
like all others in the army, was only 
tenable durante bene placito. Vice- 
Chancellor Malins in the course of his 
judgment in this case observed as follows:— 

“Now, with regard to the law, every case cited 
before me proceeds upon the same principle which 
was laid down in Gibson v. East India Company, 
5 Bing. N.C. 262 (2) .. ... .. The question of law here 
decided, therefore, is that although the Crown may 
order an officer to retire on half-pay, and prescribe 
that the half-pay shall be of a certain amount, if the 
Orown thinks fit to withdraw that halfpay, it is 
absolutely impossible to recover it ........... 

“The same principle follows from what was decided 
in the case of Gidley v. Palmerston (Lord), 3 Brod. & 
B. 275 (3), That was a much earlier case. There it 
was held that money could not be recovered, even 
when it had been paid into the hands of the 
Secretary of State for the purpose of paying the half- 
pay and appropriated to that particular object. So 
nothing can be more clear than that, now that Mr. 
Tufnell is retained on half-pay, ifthe Orown thinks 
fit to withhold the half-pay, he has no remedy 
whatever, but is entirely at the mercy of the Orown, 
and by no petition of right or any other proceeding 
can he enforce the payment even of his half-pay." 

In Grant v. Secretary of State for India in 
Council, The Law Times Reports, (1878) Vol. 
37, p. 188 (4) Grove, J. held that the East India 
Company had absolute power to dismiss or 
retire an officer from the Indian Army 
which it could not waive by contracts with 
its officers, and that this absolute power of 
dismissal devolved upon the Secretary of 
State for India when the Government of 
India passed into the hands of the Crown, 
and that an officer who was compulsorily 
retired had no cause of action against the 
Secretary of State for India. In the course 
of his judgment Grove, J. observed as 
follows:-— 

“Tam of opinion that the East India Company, and 
afterwards the Grown, had the absolute power to 
dismiss or compel retirement of an officerin the 
Indien Army, and thatthe power inthe nature of 
Crown prerogative conferred upon the Hast India 


(2) (1839) 5 Bing. (N 8) 262; 7 Scott 74; 1 Arn. 493; 8 
LJ(xs)OP 193; 3 Jur. 56; 50 R R 688. 
(3) (1822) 3 Brod. & B 275; 7 Moore 91; 24 R R 668. 
4) (1878)37 LTR 188; 48 LJ O P681;2O0PD 
445; 25 W R848, 
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Company, being for the publie benefit the safety of 
the realm, and possibly the existence of the Indian 
Empire, could notbe waived by contracts with 
officers.” 

The learned Judge referred to the 75th 


section of the Statute 3 and 4 William IV 
Chap. LX X XV, which runs as follows:— 

“Provided always, and be it enacted, that nothing 
in this Act contained shall take away the power of 
the said Court of Directors to remove or dismiss any 
of the officers or servants of the said Company, but 
that the said Court shall and may at all times have 
full liberty to removeor dismiss any of such officers 
or servants at their will and pleasure; provided that 
any servant ofthe said Company appointed by His 
Majestythrough the default of appointment by the 
said Court of Directors shall not be dismissed or 
removed without His Majesty's approbation, as 
hereinbefore (s. 74) mentioned”, | , 

A similar provision is contained in 33 
George HI Chap. LU, s. 36 and in 16 and 17 
Victoria Chaps. XCV, and XXI and XXII, 
Victoria Chap. CVT. 

The East India Company, besides its 
powers to carry on trade as a trading 
corporation, had by various statutes powers 
of sovereignty delegated to it. In the 
Secretary of State for India v. Sahara, 
13 Moo. P. O. p. 77 (5) Lord Kingsdown in 
delivering the judgment of the Board 
said:— 

“The subsequent statute, 3 and 4 William IV, 
Chap. LXXXV, in no degree diminishes the authority 
of the East India Oompany to exercise, on behalf of 
the Crown of Great Britain, and subject to the 
control thereby provided, these delegated powers of 
sovereignty” 


“These delegated powers of sovereignty” 
were restored to the Crown acting through 
the Secretary of State for India in Council 
when the Crown took over from the East 
India Company the management of Indian 
affairs and Her Majesty Queen Victoria was 
proclaimed Empress of India. 

In Shenton v. Smith, L. R. 1895 App. 
Cases p. 229 (6) which is the leading case on 
this subject, Lord Hobhouse in delivering 
the judgment of their Lordships of the 
Privy Council stated the question for deci- 
sion in that case as follows:— 

“The substantial question in this appeal is the 
question on what terms was the respondent, Dr. 
Smith, engagedin the service of the Government of 
Western Australia. He claims damages on the 
ground that he was wrongfully dismissed contrary to 
the rules and regulations of Her Majesty's service 
and tothe terms of his employment therein. The 
appellant, who represents the Government, contends 
that the respondent's employment was only temporary 
and during the pleasure of the Government, and 
that, though in point of fact he was dismissed after 

hearing and for good cause, the right of the Goevern- 
ment was to dismiss him at will”. A f 

The Judicial Committee in this case held 


1860) 13 Moo. P C 77. 
8 (155) App. Ces. 229; 64 L J PO119; 11 R 375; 72 
LTI 


343 W R 637. 
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that a Colonial Government is on the same 
footing as the Home Government as to the 
employment and dismissal of servants of 
the Crown, and that in the absence of anv 
special contract such servants hold their 
offices during the pleasure of the Crown, and 
that, therefore, the plaintiff had got no 
cause of action against the Government of 
Western Australia. fn the course of his 
Judgment Lord Hobhouse laid down that 
unlessin special cases where it is otherwise 
provided, servants of the Crown held their 
offices during the pleasure of the Crown, 
not by virtue of any special prerogative of 
the Crown, but because such are the terms 
of their engagement, as is well-understood 
throughout the public service. If- any 
public servant considers that he has been 
dismissed unjustly, his remedy is not by a 
law suit, but by an appeal of an official or 
political kind. 

As for the regulations upon which the 
plaintiff Dr. Smith in that case relied to 
show that the procedure adopted in dismiss- 
ing him from service was unfair and 
irregular, Lord Hobhouse observed as 
follows:— 

“As for the regulations, their Lordships again 
agree with Stone, J. that they are merely directions 
given by the Crown to the Governments of Orown 
Colonies for general guidance, and that they do not 
constitute a contract between the Crown and its 
servants. In the heading they are stated to be 
‘printed for the information and guidance of the 


Governors of Her Majesty's Colonies and of all Her 
Majesty's Officers subordinate to them’. They are 


alterable from time to time without any assent on. 


the part of Goverment servants, which could not 
be done if they were part ofa contract with those 
Servants... The difficulty of dismissing servants 
whose continuance in office is detrimental to the 
State would, if it were necessary to prove some 
offence to the satisfaction of a jury be such as 
seriously to impede the working of the public 
service”, < 

“No suthority, legal or constitutional, has been 
produced to countenance the doctrine that persons 
taking service with a Colonial Government to whom 
the regulations have been addressed, can insist upon 
holding office till removed according to the process 
thereby laid down. Any Government which departs 
frcm the regulations is amenable, not to the servant 
dismissed, but to its own official superior, to whom it 
eye able to justify its action in eny particular 
ase”. 


This ruling, Shenton v. Smith, L. R. 1895 
App. Cases p. 229 (6) is a clear authority for 
the following propositions:— 

(1) All public servants hold office at the 
pleasure of the Crown except where other- 
wise provided by statute or by special con- 
tract. 

(2) Rules and regulations framed by the 
Crown for the guidance of Subordinate 
Governments are merely directions given by 
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Governments. 

(3) Such rules and regulations are alterable 
without the assent of any public servant 
serving under such Government, and there- 
fore, these rules and regulations cannot be 
said toform part of any contract with any 
Government servant. 

(4) No Government servant can insist 
upon the strict. observance of these rules and 
regulations before he can be removed from 
office. 

(5) Any Government which departs from 
these rules andregulations is answerable, 
not to theservant dismissed, but to its own 
official superior to whom it may have to 
justify its action in any given case. 

In Gould v. Stuart, L. R. 1896 A. C. p. 575 
(7) their Lordships of the Judicial 
Committee had occasion to deal with a case 
where the prerogative of the Crown to 
dismiss its public servants at will was 
limited by statute law. In this case it was 
held that the Crown has by law, whether in 
England or New South Wales, power to 
dismiss at pleasure either its civil or military 
officers, and that a condition to that effect is 
an implied term ofthe contract of service 
except where it is otherwise expressly pro- 
vided, and that where, as in the New South 
Wales Civil Service Act of 1884, certain 
provisions were manifestly intended for 
the benefit and protection of the officers 
serving under that Government and were 
inconsistent with the power of the Govern- 
ment to dismiss its servants at will, such 
provisions restricted the power of the Crown 
to dismiss its servants at will. In delivering 
the judgment. of the Board, Sir Richard 


Couch observed :— 

“(These provisions (of the New South Wales Civil 
Service Act of 1884)", which are manifestly intended 
for the protection and benefit of the officer, are in- 
consistent with importing into the contract of 
servicethe term that the Crown may put an end to 
it at its pleasure. In that case they would be 
superfiuous, useless and delusive. This is, in their 
Lordships’ opinion an exceptional case in which it 
has been deemed for the public good that a civil 
service should be established under certain regula- 
tions with some qualification of the members of it, and 
that some restriction should be imposed on the power 
of the Crown to dismiss them”. 

We may mention here that the legislature 


of New South Wales, while Gould v. Stuart, 
L. R.1896 A. C.p 575 (7) was still sub 
judice, amended its Civil Service Act of 
1884 and inserted anew section therein, 
s.58, which restored the power of the’ 
Crown to dismiss its servants summarily, 
and thus supplied the omission in that Act 


that public offices were held at the 
(7) (1896) A O 575; 65 L J P O82; 75 L T11. 
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pleasure of the Crown,-—an omission which 
constrained their Lordships of the Privy 
Council to decide the case in favour of 
the plaintiff Stuart and against the Gov: rn- 
ment of New South Wales represented by 
the defendant-appellant Gouid. 

Gould v. Stuart, L. R. 1896 A. C. 575 (7) 
therefore, does not in any way depart 
from the general principles enunciated by 
the Board in Shenton v. Smith. L. R. 189, 
App. Cas. 229 (6). In Dunn v. Reg., LR. 1896 
1 Q. B.D. 116(8) it was held that servants 
of the Crown, civil as well as military, 
except in special cases where it is other- 
wise provided by law, hold their offices 
only during the pleasure of the Crown. 
Lord Esher, Master of the Rolls, in deliver- 
ing his judgment in this case cited with 
approval the remarks of Lord Watson in De 
Dohse v. Regina, (1897) 66 L. J. Q. B. 422 (9) 
which are as follows :— 

“In the first place it appears to me that no con- 
cluded contract is disclosed in the statements con- 
tained in this petition of right; and in thesecond 
place I am of opinionthat such a concluded con- 
tract, if it had been made, must have been held to 
have imported into it the condition that the Crown 
has thepower to dismiss. Further, I am of opi- 
nion that, if any authority representing the Crown 
were to exclude such a power by express sti- 
pulation, that would be a violation of the public 


policy of the country and could not derogate from 
the power of the Crown ` 


The same view was taken in Mitchell v. 
Reg., L. R. 1896 10. B. D. 121 note !10) in 
which it was beld that no engagement 
made by the Crown with any of ils mili- 
tary or naval officers in respect of ser- 
vices either present, past or future, can 
be enforced in any Court of law. 

Young v. Waller, L. R. 1898 A.C. p. 661 
(11) is another case from New South Wales 
decided by their Lordships of the Privy 
Council in 1898. In this case it was held 
that the holder of an abolished office, 
unless entitled to a superannuation allow- 
ance under the Civil Service Act of 1884, 
is not, upon atrue construction of ss. 10 
and 46 of that Act, entitled as for breach 
of contract to any other compensation, and 
that it is atthe option of the Government 
whether he should be offered an equiva- 
lent office. For the purpose of deciding 
that case their Lordships of the Judicial 
Committee did not think it necessary to 
observe that since the decision of the 
Board in Gould v, Stuart, L. R. 1896 A. C. 575 
(7) the New South Wales Civil Service Act 

(8) (1896) 1QB116;65 L JOB 279; 73L T 695; 
44 W R243; 60 J P117. 

(9) (1897) 66 LJ QB 429. 

(10) (1886) 1 Q B D 121n. 

(11) (1898) A C 661; 67 L J P C80; 78 L T 508. 
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of 1884, had been amended by the inser- 
tion of s. 58 which laid down expressly the 
Crown’s power to dismiss a public servant 
at will. 

In Brown v. Bagenham Urban District 
Council, L. R. 1929 1 K. B. D. 737 (12) 
McCardie, J., observed as follows:-— 

“I must remember that servants of the Crown, 
civil as well as military, except in special cases 
where it is otherwise provided by law, hold their 
offices only during the pleasure ofthe Crown and 
can be dismissed at any time in spite ofa 
contract for a period of service... -Apparently this 
power of the Orown rests upon prerogative and 
I gather that any contract inconsistent with the 
prerogative of instant dismissal would be yoid on 
the ground of public policy.’ 

We will now proceed to discuss how 
far, if at all, the law on this subject as 
it prevails in England is modified by the 
Government of India Act of 1919, which is 
in force at presentin this country. This 
isembodied in the English Statute 9 
and 10 George V, Chapter 101, ands. 96-B 
is the section relevant for the right deci- 
sion of the appeal before us. That section 


runs as follows:—~ 

“Subject to the provisions of this Act and of 
rules made thereunder, every person in the Civil 
Service of the Crown in India holds office during 
His Majesty's pleasure, and may be employed in 
any manner required bya proper authority with- 
in the scope of his duty, but no person in that 
service may be dismissed by any authority sabor- 
dinate to that by which he was appointed, and 
the Secretary of State in Council may (ex- 
cept so far as he may provide by rules to the 
contrary) re-instate any person in that service who 
has been dismissed.” 


We have listened to very elaborate argu- 
ments addressed to us by the learned 
Counsel for the plaintiff-appellant on this 
s. 96-B of the Government of India Act 
of 1919. It seems to usthat the meaning 
of this section is plain on the face of it. 
It lays downin express terms that every 
servant of the Crown holds office during 
His Majesty’s pleasure, and the only res- 
trictions, if any, upon the exercise of His 
Majesty's pleasure to be sought for in the 
provisions of this very Act and in the 
rules and regulations framed under this 
very Act by the Secretary of State for 
India in Council and by the Government 
of India and by Local Governments in 
accordance with powers delegated to these 
authorities under the Act itself. It is no- 
where laid down in any section of this 
Statute that the exercise by the Crown of 
its prerogative in the matter of the ap- 
pointment and dismissal and removal of 
any person in the civil service of the Crown 
can be questioned ina Court of law. 


(12) (1929)1 K B D 737; 98 L J K B 565, 
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On the contrary, s. 131 of the Act clear- 
ly lays down that nothing in this Act 
shall derogate from any rights vestedin 
His Majesty, or any powers of the Secre 
tary of State in Council, in relation to the 
Government of India. This reiterates and 
makes still more explicit the provisions in 
s. 96-B of the Act that every person in the 
Civil Service cf the Crown in India holds 
office during His Majesty's pleasure. This 
immunity of the Crown from liability to be 
sued in a Civil Court in respect of acts of 
sovereignty in the matter of the appoint- 
ment and dismissal of its servants is also 
orought out clearly by subs. 2 of s. 32 
of the Act, which runs as follows: — 

“Every person shall have the same remedies 
against the Secretary of State in Council as he 
might have had against the East India Company 
if the Government of India Act, 1858,and this Act 
had not been passed”. 

The East India Company was originally 
only a trading corporation. In 1765 it 
obtained the Dewani from the Moghul 
Emperor Shah Alum. This gave the Com- 
pany the fiscal administration of that part 
of the country, and it also partially cone 
trolled the administration of civil justice. 
From that time down to 1858 the East 
India Company possessed a dual capacity, 
viz. that of a trading corporation, and the 
_ character of a sovereign. By the Charter 
Act of 1833 it ceased to be a trading cor- 
poration, and really held the Government 
of India in trust forthe Crown. In 1558 
was passed the Government of India Act. 
Section 65 of that Act corresponds to s. 32 
(2) of the present Government of India Act 
of 1919. This means that any suit that 
could have been brought against the East 
India Company prior to the Act of 1858 can 
now be properly brought against the Sec- 
retary of State for India in Council so as 
to make the public revenues of India answer- 
able for the claim. But the East India 
Company could only be sued in its charac- 
ter as a trading corporation. 

As we have shown above in discussing 
the case of Grant v. Secretary of State for 
Indio in Council, (1878) 37 L. T. R. 188 (4) 
it could not be sued by its servants for 
alleged wrongful dismissal, and no cause 
of action accrued in such a case, as the 
East India Company was held to have 
been vested with the sovereign prerogative 
ofappoiuting and dismissing. its servants 
at its own sweet will. When the Grown 
of England assumed the sovereignty over 
India every person then in the civil ser- 
vice of the East India Company was 
naturally presumed to hold office during His 
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Majesty's pleasure and the nature of this 
tenure of office was made explicit by the 
provisions contained in s. 96-B of the 
Gvuvernment of India Act, 1919. The 
clause “subject to the provisions of this Act 
and of rules made thereunder” governs the 
entire sub-s. (1) of s. 96-B of the Act. The 
clause in the latter part of s. 96-B (1) of 
the Act of 1919 to the effect that no person 
in the service of the Crown in India may 
be dismissed by any authority subordi- 
nate to that by which he was appointed, 
has been inserted in the statute with a 
view to fetter the discretion of the Secre- 
tary of State for India and of the Govern- 
ment of India and of Local Governments 
in this respect, so that only the authority 
which had appointed a servant of the 
Crown could dismiss that servant. This 
clause, however, in no way fetters the pre- 
rogative of the Crown to dismiss any public 
servant at will, and even the Secretary of 
State for India in Council is given 
express statutory power fo reinstate any 
person in the service of the Crown who 
had been dismissed. 

The plaintiff-appellant in the present 
case, aS we have said above in the 
opening portion of our judgment, never 
moved the Agent of the East Indian 
Railway Company or the Railway Board 
or the Government of India, or the Secretary 
of State for India in Council, to review 
his case and to do him that justice which, 
according to him, had been denied to him 
by the Divisional Superintendent of the 
East Indien Railway Company who had 
dispensed with his services. That was the 
only remedy open to the plaintiff-appel- 
lant under statute law and the rules framed 
thereunder. It is well-settled that if a 
statute prescribes a specific remedy, then 
tle general rule is “that no remedy can 
be taken but the particular remedy pres- 
cribed by the statute’ (See Craies on 
Statute Law, 1923 Edition, p. 217, and 
Maxwell on the Interpretation of Statutes, 
7th Edition, 1929, p. 334). 

Itis amatter for regret that the plaintiff 
did not choose to avail himself of the only 
remedy open to him prescribed by the 
Government of India Act, 1919 and the 
rules made thereunder, but was led under 
legal advice to file the suit out of which 
the present appeal has arisen. 

The learned Counsel for the plaintiff- 
appellant has invited our attention to 
certain rulings of the Caleutta, Rangoon 
and Lahore High Courts which have held 
that a person in the Civil Service of the 
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Crown in India can, under certain cir- 
cumstances, bring asuit in a Civil Court 
against the Secretary of State for India in 
Council for wrongful dismissal from service. 

The first case relied upon by the learned 
Counsel for the plaintiff-appellant in this 
connectlon is that reported in Satish 


Chandra Das v. Secretary of State for 


India, I. L. R. 54 Cal. p. 44 (13), in which 
it was held that notwithstanding s. 96-B 
of the Government of India Act of 1915, 
the provisions of Rule XIV of the rules 
regarding the Civil Services in India made 
by the Secretary of State for India in 
Council under sub-s. (2) of s. 96-B of the 
Guvernment of India Act, which were 
manifestly intended for the protection and 
benefit of the officer, were inconsistent with 
importing into the contract of service the 
term that the Crown may put an end to 
it at pleasure, and that, therefore, on the 
authority of Gould v. Stuart, LR. 1896 A. C. 
€79 (7), the plaintiff in that case had a 
cause of action in so far as he alleged that 
the procedure laid down by Rule XIV of 
the rules framed by the Secretary of State 
for India had not been followed. With 
great respect, we are unable to accept the 
corlectness of the reasoning of the learned 
Judge. In Gould v. Stuart, L. R. 1896 A. O. 
919 (7), as we have pointed out above, 
there was a statutory provision in the New 
South Wales Civil Service Act of 1884 
which expressly limited the prerogative of 
the Crown to dismiss its public servants 
at will. In the Government of India Act 
of 1919 there is a clear and express statu- 
tory provision in s. 96-B to the effect that 
. every person in the Civil Service of the 
Crown in Indiu holds office during His 
Majesty's pleasure. That statutory preroga- 
tive of the Crown cannot be taken away 
by any rules made under s. 96-B by the 
Secretary of State for India. Those rules 
were only made for the guidance of Local 
Governments and of the Government of 
India; as pointed out by their Lordships 
of the Privy Council in Shenton v. Smith, 
L. R. 1895 App. Cas. 229 (6), they could be 
altered without the consent or approval of 
the public servants affected by them, and 
they could in no sense be said to be part 
of the contract between the Crown and 
such public servants. Moreover, the provi- 
sions of ss. 32 (2) and 131 appear to have 
been overlooked by the learned Judge who 
decided Satish Chandra Das v. Secretary 
of State for India I.L. R. 54 Cal. 44 (13), 
if 54 O 44; 101 Ind, Oas. 581; AIR1927 Cal. 
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1. 14 of the rules published in the 
Gazette of India on June 21, 1924, only 
provides for the procedure to be followed 
in holding official or departmental inquiries 
which may resultin the dismissal, removal 
or reduction of a public servant. The 
remedy for any breach of these rules lies 
in an appeal by the aggrieved public servant 
to the immediate official superior of the 
officer who has passed the alleged illegal 
order of dismissal or removal, but it can 
furnish no cause of action against His 
Majesty the King-Emperor, or the Secretary 
- State for India in Council who represents 

m. 

The next case relied upon by the learned 
Counsel for the plaintiff-appellant is 
J. R. Baroni v. The Secretary vf State for 
India in Council, I. L. R. 8 Rang. 215 (14). 
Here if we may say so with all due respect, 
the learned Judge lays down the correct 
proposition of law that, apart from any 
special statutory provision, no action will 
lie against the Crown for the alleged 
wrongful dismissal of a person in the Civil 
Service Of the Crown in India, but he 
has elected to follow the decision of Mr. 
Justice Buckland in Satish Chandra Das 
V. Secretary of State for India, I. L. R. 54 
Gal. 44 (13). We have already discussed 
this decision of the Calcutta High Court, 
and we, therefore, need say nothing more 
about this decision in J. R. Baroni v. The 
Secretary of State for India in Council 
I. L. R. 8 Rang. p. 215 (14). 

The third ruling cited by the learned 
Counsel for the plaintif-appellant is reported 
ind. A. D. Nayagam v.Secretary of State 
for India, L L R. 9 Rang. p. 18 (15). This 
decision is by the same learned Judge 
who decided the case reported ind. R. Baroni 
v. Secretary of State for India, I. L. R. 8 
Rang. 215 (14), which we have already 
discussed above, and we need say nothing 
more except to observe that although the 
plaintiff was deemed to have a cause of 
action, his suit against the Secretary of State 
for India in Council was dismissed on the 
merits. 

The next case relied upon on behalf of 
the plaintiff-appellant is the Secretary of 
State for India in Council v. D' Attaides, 
I. L. R. 12 Rang. 556 (16). In this case it 
was held that the object and effect of 
s. 96-B of the Government of India Act of 

(14) 8 R 215; 120 Ind. Cas. 695; A I R 1929 Rang. 
207; Ind. Rul (1930) Rang. 55. 

(15) 9 R 18; 134 Ind. Cas, 743; A I R1931 Rang, 103; 


Ind. Ral, (1931) Rang. 311. 
(18) 12 R 556; 154 Ind, Oas. 212; AI K 1934 Rang. 
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1919, read with r. 55 of the Civil Services 
(Classification, Control and Appeal) Rules 
were that while the Orown reserved to 
itself the right to dismiss its servants at 
pleasure, it did not exercise that right 
until the servant had had the benefit of 
a departmental inquiry. It was further 
held that a Government servant had no 
right of action for wrongful dismissal or 
wrongful removal per se, but he had a 
right of action if he was removed from 
his position without the provisions of 
r.55 having been substantially complied 
with. We, confess that we are ata loss to 
follow the reasoning of the learned Judge 
who wrote the leading judgment in this 
case, and must respectfully dissent from 
it. We have already given above our 
reasons for holding the contrary view, and 
we refrain from making any comments on 
this Rangoon case.except to note that the 
plaintiff in that case was given a decree 
for one rupee against the Secretary of 
State for India, and parties were ordered 
to bear their own costs throughout. 

The learned. Counsel for the plaintiff- 
appellant strongly relied upon a Bench 
decision Of the Lahore High Court reported 
in Girdhari Lal v. Secretaru of State for 
India in Council, 159 Ind. Cas. 1107 
(17), in which it was held that the 
rules made by the Secretary of State for 
India under s. 96-B of the Government of 
India Act, 1919, limit the prerogative of the 
Crown to dismiss or remove any person in 
the Civil Service of the Crown in India at 
His Majesty’s pleasure. This interpreta: 
tion of s. 96-B of the Government of India 
Act of 1919 and of the rules framed there- 
under is against the weight of the highest 
judicial pronouncements in England. 
Chitty on Contracts, 18th Edition, 1930, 
(pp. 668 and 669), sums up the law on this 
subject as follows:—  - 

“A contract of service with the Crown is termin- 
able at the pleasure of the Crown, and no claim 
for wrongful dismissal will lie in respect thereof 
NIN On the other hand servants of the Crown 
may enjoy alegal right to compensation for logs of 
oftice or to a superannuation pension, where it is 
conferred uopn them by the provisions of a statute. 


The Superannuation Acts applicable to the English 
Civil Service confer no such right.” 


The learned . Judges of the Lahore High . 


Court in the case cited above Girdhari 
Lal v. Secretary of State for India in 
Council, 159 Ind. Cas. 1107 (17), overlooked, 
if we may say so respectfully, the provis- 
ions of ss. 32 (2) and 131 of the Govern- 
ment of India Act of 1919, nor did they 


ive due weight to the clear and emphatic 
(17) 159 Ind, Cas. 1107; 8 R L 473. 
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provision contained in s. 96-B itself to the 
effect that every person in the Civil Service 
of the Crown in India holds office during 
His Majesty’s pleasure. Theclause “subject 
to the provisions of this Act and of rules 
made thereunder” only emphasizes the 
fact that, in the wordsof s. 131, “nothing 
in this Act shall derogate from any 
rights vested in His Majesty, while s. 32 (2) 
of the Act makes the Secretary of State 
for India in Council immune from any 
action brought by a dismissed servant of 


. the Crown just in the same way as the 


East India Company was not liable to be 
sued by its servant for wrongful dismissal 
from service, as the act of dismissal from 
service was an act of sovereigniy exercised 
by the Kast India Company in virtue of the 
powers conferred upon it by Statute Law. 

Gould v. Stuart, L. R. 1896 A. C. p. 575 
(7) would never have been decided in the 
way that it was decided but for the clear 
provisions in the unamended New South 
Wales Civil Service Act of 1884 which mani- 
festly took away the prerogative of the 
Crown to dismiss its servants at will. This 
defect in the Civil Service Act of 1884, 
from the point of view of the Government 
of New South Wales, was immediately re- 
medied by the insertion in that Act of a 
new section, s. 58, which made it clear that 
every person in the Civi) Service of the 
Crown in New South Wales was holding 
office during His Majesty's pleasure, and 
that therefore the decision in Gould v. 
Stuart, L. R. 1896 A. ©. p. 575 (7) would 
not now be of any avail to a public servant 
in New South Wales suing the Crown for 
wrongful dismissal. 

The rules made by the Secretary of State . 
for India in Council under s. 96-B of the 
Government of India Act of 1919, viz., the 
Civil Services (Classification, Control and 
Appeal) Rules, dated May 27, 1930, are 
merely rules for the guidance of officers of 
the Government of India and of Local 
Governments in the conduct of official or 
departmental inquiries against officers found 
to be at fault in the discharge of their 
duties. They can be altered from time to 
time by the Secretary of State for India. 
whenever he thinks fit to doso. They can- 
not, therefore, be said to be part of the 
contract between the public servant and 
the Crown. At best they bind the con- 
science of the Secretary of State for India 
to see that the rules which he has himself 
formed for the purity of the administra- 
tion and for the benefit of all concerned 
shall be duly observed, but the breach of 
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any of these rules can furnish no cause of 
action against the Crown, or against the 
Secretary of State, who in this matter re- 
- presents the Crown. 

Non-compliance with these rules would 
be a good ground for the superior officer 
in his executive capacity setting aside the 
order of dismissal passed by his Official 
Subordinate in respect of a servant of the 
Crown, but it does not furnish the latter 
with a cause of action for damages against 
the Secretary of State for his dismissal 
from service. 

Lteliance was placed by the learned Coun- 
sel for the plaintiff-appellant upon a deci- 
sion of the Bombay High Court reported in 
Secretary of State for India v. Yadavgir 
Dharamgir, A. I. R. 1936 Bom. 19(18). In 
this case it was held that the general rule 
is that a Government servant holds office 
during pleasure and is liable to be dismiss- 
ied at any time without notice and with- 
out reason assigned. It was further held 
that the rule may be subject to statutory 
exceptions and that it was for the plaintiff 
to prove such statutory exceptions, and that 
if the general rule applied, dismissal could 


not give rise to an action for damages. 


This ruling really supports the contentions 
advanced cn behalf of the defendant res- 
pondent, 

As Anson in bis ‘Law and Custom of the 
Constitution’ (Vol. I, Part I, p. 221, 3rd 
edition, 1907) puts it, all offices are held 
either “at pleasure’ or “during gocd be- 
haviour” and unless itis otherwise stated, 
persons in the Civil Service of the Crown in 
India and England hold “at pleasure”. 


In Roshanlal v. The District Board of 
Aligarh, I. L. R. 58 All. 40 (19) it was held 
by a Bench of the Allahabad High Court 
that a District Board servant held his office 
“during pleasure”, and could not sue the 
District Board or the Secretary of State 
for India in a Court of law for wrongful 
dismissal. This ruling was followed recent- 


ly by a Bench of this Court of which one of : 


us was a member,‘ which decided Second 
Civil Appeal No. 302 of 1934, The Disirict 
Board of Bahraich v. Nazeer Hussain (20), 
on September 3, 19386. 

The learned Counsel for the plaintiff- 
appellant also referred to Hari Ram v. The 
Secretary of State for India, A.J. R. 1936 


(18) A I R 1936 Bom. Na Ind, Oas. 505; 37 Bom 


L R 931; 8 R B 258; 60 B 42. 
(19) 58 A 40; 158 Ind, Oas. 626; A IR 1935 Al. 802; 


8 R A 320; 1935 A L R 995, 
(20) 184 Ind. Cas 1105; (1930 O L R 553;9RO 
133; 1936 O W N 983, l l 
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Lah. p. 282 (21)... No reasons have been 
given in this judgment for dissenting from 
the view of the Madras High Court in R. T. 
Rangachari v. Secretary of State, I. L. R. 57 
Mad. 857 (22), and we may add that the law 
on this point has not been settled in the 
Lahore High Court, for in Jamun v. The 
Secretary of State for India, I. L. R. 16 Lah. 
p. 1017: A. I. R. 1935 Lah. 669 (23), Young, 
C. J., and Abdul Rashid, J., took an entirely 
different view from that taken by two other 
learned Judges ofthe same High Court in 
Hari Ram v. The Secretary of State for 
India, A. I. R. 1936 Lah. 282 (21) cited 
above. 

We may add here that the supplementary 
rules framed by the Secretary of State in 
1924 and in 1930 are not made applicable 
to railway servants, and the plaintiff-appel- 
lant in the present case cannot therefore 
take advantage of those rules. We have, 
however, not dwelt upon Rule 14 of the 
1924 Rules, and Rule 55 of the 1930 Rules, 
because, in our opinion, even if those rules 
were made applicable to railway servants, 
the plaintiff-appellant could not thereby 
strengthen his alleged right to sue the 
Secretary of State for India, for in our 
opinion no cause of action for the filing of 
a suit in the Civil Court accrues to the 
plaintiff in any event out of his dismissal 
or removal from service. 

For the reasons given above, we decide 
Issue No. 9 (a) against the plaintiff, and 
hold that the plaintiff has got no cause of 
action against the defendant. In view of 
our finding on Issue No. (a), we do not think 
it necessary to decide Issue No. 9 (b); and 
moreover, Issue No. 9 (b) cannot very well be 
decided without giving the plaintiff an 
opportunity of proving certain facts alleg- 
ed by. him with reference to the alleged 
mala fide action on the part of certain 
Railway Officers. 

The result is that the appeal fails, and 
we accordingly dismiss it with costs. 

D. Appeal dismissed. 


(21) ATR 1936 Lah 282; 158 Ind. Cas. 996; 8R L 
328; 37 P L R 780. 

(22) 57 M 857; AI R 1934 Mad. 516; 154 Ind. Cas. 
884; 40 L W 146; 67 MLJ 123:7RM 503. 

(23) 16 Lah. 1017; A T R 1935 Lah. 669: 155 Ind. 
Cas, 395; 7 R L 704; 37 P L R 370. 


844 


PATNA HIGH COURT. 
Criminal Revision No. 325 of 1936 
July 14, 1936 
Vauma, J. 

BHUBNESH WAR PRASHAD— PETITIONER 
VETSUS 
EMPEROR—Opposite Party 

Criminal Procedure Code (Act V of 1898), s. 242 
—Courts must comply with both the parts of s. 242 
—Non-compliance vitiates trial. 

Non-compliance with the provisions of s, 242, Ori- 
minal Procedure Code, vitiates the trial. The Magis- 
trate ought to indicate that both parts of s. 242 
are complied with, although a detailed note of the 
proceedings isnot required to be recorded in the 
order-sheet showing that the first portion of the pro- 
visions of s.242as wellas the second portion of 
s. 242, arecomplied with. He must explain the sub- 
stance of the charge to the accused and also ask him 
whether he pleads guilty or not and should indicate 
in his order-shest that he has done so, Gopal 
Krishna Saha v. Moti Lal Singh (1), relied on. 

[Case-law discussed.] i 

Cr. R. from an order of the Sessions Judge, 
Bhagalpur, dated June 8, 1936. 

Messrs. Yasin Yunus and K. P. Sukul, for 
the Petitioner. 

The Goyernment Pleader, for the Crown. 


Order.—The petitioner Bhubneshwar 
Prashad who at the time of the occurrence 
was a mukhtar practising at Monghyr has 
been convicted under s. 47 (a), Excise Act, 
and sentenced to pay a fine of Rs. 200, in 
default, to undergo six months’ rigorous 
imprisonment by a Magistrate of the First 
Class of Bhagalpur. There were two other 
accused with him who were convicted under 
the same section but sentenced to six 
months’ rigorous imprisonment each. On 
appeal the learned Sessions Judge confirm- 
ed the conviction and the sentences passed 
upon the various accused. Bhubneshwar 
Prashad, Mukhtar, alone has come up in 
revision before this Court. Mr. Yasin 
Yunus appearing on behalf ofthe petitioner 
has taken me through the evidence in the 
case to show that his clientis not guilty of 
the offence. He has also raised a point of 
law and that is that the provisions of s. 242, 
Criminal Procedure Code, were not com- 
plied with. In view of the order thatI 
propose to pass, it is not necessary for me 
to.go into the various discrepancies and the 
criticisms advanced by Mr. Yunus. When 
the Rule was issued by Noor, J. he drew the 
attention of the Magistrate particularly to 
this ground taken in the petition forrevi- 
gion. The learned Magistrate has sent an 


explanation which runs as follows: 

“The provision of s. 242, Criminal Procedure Oode, 
was duly complied with. The particulars of the 
offence were stated to the accused.” 


While forwarding this explanation of the 
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Magistrate the learned District Magistrate 
has made the following remarks: 

“I have the honour to forward the original record 
of the case and to saythat the Magistrate reports that 
he complied with the provisions of s. 242, Criminal 
Procedure Code, but it is unfortunate he did not 
record the question put and the answers given in 
writing, His report on the point s enclosed. I have 
nothing furtner to add.” 

Looking at the order-sheet of the learned 
Magistrate it appears that the report of tre 
Excise Officer was received on December 
18, 1935, and on the third date the charge- 
sheet was received and the case was 
transferred to Mr. S. N. Lal, the gentleman 
out of whose judgment this petition arises, 
The fourth order dated January 8, 1936. runs 
as follows: 

“Not a single prosecution witness present. Sum- 
mon them for January 25, 1936. The accused on bail 
of Rs. 250 each. They plead not guilty.” 

Now s. 242 runs as follows: 

“When the accused appearsor is brought before the 
Magistrate, the particulars of the offence of which he 
is accused shall be stated to him, and he shall be 
asked if hehas any cause to show why he should not 
be convicted, but it shall not be necessary to frame 
a formal charge.” 


Now, from the order sheet it appears that 
only the second part of s. 242 has been com- 
plied with, if at all ; that is the accused was 
asked if he pleaded guilty tothe charge or 
not and the petitioner pleaded not guilty. 
There is nothing in the record to indicate 
that the substance of the charge was ex- 
plained to the petitioner which is required 
by the first part of s. 242. The Magistrate 
in his explanation says that the particulars 
of the offence were stated to the accused. 
He might have done so, but it would have 
been better if he had indicated in the order- 
sheet that both parts of the section were 
complied with which would have prevented 
the petitioner from raising this point of law. 
It is not necessary to record the whole of 
the conversation that passed between the 
Magistrate and the accused but there must 
be some indication in the record as to what 
has been done and from the order-sheet in 
this case it appears that the accused merely 
pleaded not guilty to the charge whatever 
it was and we do not know what was the 
question put to the accused. The case in 
Gopal Krishna Saha v. Mati Lal Singh, (1) 
is an authority for the proposition that non- 
compliance with the provisions of s. 242 
vitiates the trial. ` 


The learned Government Pleader has 
relied upon various decisions of other Courts 
which require to be noted. The first case 
relied upon is Lahaniv. Khushal, 33 Or. 


(1) 540 359; 99 Ind. Cas. 411; AI R 1927 Oal. 
196; 28 Or. L J 155; 31 O W N 167; 44 O L J 575. 
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L. J. 938 (2). This was a 
in which it appears from the judg- 
ment that the Court was uncertain whe- 
ther the Magistrate did omit to mention to 
state the particulars of the offence to the 
accused. The records contain no note of 
the particulars of the offence being men 
tioned to the accused and there it was held 
that it was a mere irregularity. The learn- 
ed Judge further referred to the case in 
Abdul Rahman v, Emperor (3) and was of 
opinion that perhaps the decision in Gopal 
Krishan Saha v. Moti-Lal Singh (1) would 
have been different if the attention of their 
Lordships were drawn to the decision of the 
Judicial Committee of the Privy Council in 
Abdul Rahman v. Emperor (3). Ultimately 
the case was decided on the ground that 
ib was a mere irregularity, and not an 
illegality, which was curable by ss. 535 and 
537, Criminal Procedure Code. 

The next case is Jagannath Singh v. Empe- 
ror (4). That was a case in which the point 
raised was that the lower Court did not 
comply with s. 242, Criminal Procedure 
Code, but the judgment shows that the 
order-sheet in that case ran as follows: 
“Particulars of the offence explained to the 
accused. They pleaded not guilty.” It is 
exactly this point that I have been 
emphasizing in the earlier portion of my 
judgment that if the Magistrate noted that 
the particulars of the offence were explain- 
ed to the accused then there was nothing to 
be said and, asI have said, the Magistrate 
ought to have indicated that both parts of 
s. 242 were complied with, although a detail- 
ed note of the proceedings was not required 
to be recorded in the order-sheet showing 
that the first portion of the provisions of 
s. 242 as well as the second portion of s. 242 
were complied with. Therefore this case 
does not help the prosecution very much. 

Now itis curicus that the latter case of 
the same Court did not take its stand on 
that ground because although they referred 
to this case they really did go upon this: 
that s. 242 does not say that the Magistrate 
shall make a record of what he stated to 
the accused in’.explaining the offence. It 
is sufficient if he has shown that he had 


(2) 33 Or. I: J 938: 140 Ind. Cas. 113; A I R 1932 

Nag. 127; (1932) Or. Oas. 678. 28 NL R 163; Ind. Rul. 

. Was. 227; AIR 1927 PO 44; 28 Cr. L 

J 259; 541A 96:5 R 53: 310 WN 271; BAL J 

z LORE x P et ty, MIL T64;8 P LT 155; 

i ur. 5; 52 ML J 585; 29 , 

L R813. 45 O L J 441 (P 0). oer on 

(4) AI R 1934 Nag. 258; 153 Ind. Cas. 427; (1934 
Cas, 1297; 7 R N 133; 36 Or, L J 361; 31 NL 
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orally explained the particulars of the offence 
to the accused and asked him to show cause. 
The latter decision, as I have said, of the 
Nagpur Court did not take its stand upon 
the view of law taken in the earlier deci- 
sion in 1932 that the whole thing was cur- 
able by ss. 535 uand-537, Criminal Pro- 
cedure Code. The case in Public Pro- 
secutor v. Shankaralinga Moopan (5) was 
an appeal against acquittal on behalf 
of the Crown. The accused was charged 
with an offence under s. 162 (c), Madras 
Local Boards Act (V of 1884) in that he 
had erected without permission a masonry 
pial in the public street in front of his 
house and that he had failed to remove the 
same within the time allowed by the notice 
issued to remove the same by the Union 
Chairman of the locality. The accused 
pleaded that the notice issued by the 
Union Chairman was not a legal one. The 
Court of first instance found that the Chair- 
man was authorized by the President of 
the Taluka Board under s. 98 (2), Local 
Boards Act to issue notices to remove en- 
croachment on public roads, that the same 
was valid and that the accused was, there- 
fore, guilty. On appeal against the convic- 
tion by the accused the Sub-Divisional 
Magistrate acquitted the accused holding 
that the delegation of the duty to issue the 
nolice to anyone was not valid. Thereupon 
on that view of the law the conviction was set 
aside by the Appellate Court. On appeal 
their Lordships upheld the view taken by 
the trial Court so far as the authority to de- 
legate the power was concerned. Incidentally 
I tind a paragraph in the judgment which 
runs as follows: 

“The case against the accused being a summons 
case no charge was necessary and as the accused 
was represented bya Vakil, he must have been 
aware of the charge against him and could not have 
been prejudiced by the Magistrate's omission to 
explain it to him.” 

How this point arose itis not very clear 
to me from the report that has been placed 
before me. So it is not safe to express 
one’s opinion one way or the other on the 
strength of that paragraph in the judg- 
ment. Inthe result even it be Leld that 
the Nagpur decision was different from that 
of the Calcutta view, I would prefer the 
Jaleutta view according to the practice of 
this Court to the Nagpur view and would 
set aside the conviction and sentence pass- 
ed upon the petitioner and remand the 
case to the trial Court to be disposed of in 
accordance with law. 


D. Conviction set aside. 
(5) 42 M 787; 50 Ind. Gas, 1003;A I R1919 Mad, 
52; 20 Or. LJ 395; 37 M LJ 92;10 L W 346. 
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LAHORE HIGH COURT. 
First Civil Appeal No. 773 of 1932 
October 29, 1935. 

BHIDE AND CURRIE, JJ. 
COMMITTEE or MANAGEMENT por 
GURDWARA, NANKANA SAHIB— 

PLAINTIEF—APPELLANT 


VETSUS 
HIRA DASS, Chela or GOBIND DAS— 


DEFENDAN T—RESPONDENT 

Sikh Gurdwaras Act (VIII of 1925), s. 25-A — 
‘Scope and object of—S. 25-4, if applies only to 
cases in which recording of evidence has not been 
concluded before tribunal at commencement of Act 
—Interpretation of  Statutes—Intention—Courts 
should interpret Act and not discover intention of 
Legislature. 

In introducing s. 25-A of the Sikh Gurdwarag Act 
by the amending Act of 1930, the obvious intention 
of the Legislature was that a successful party as 
soon asthe decision was reached by the Tribunal 
would be at liberty to sue for possession. The 
whole section was introduced owing to the difficulty 
‘that had been experienced owing to the lack of any 
provision in the original Act for implementing the 
decisions reached by the Tribunal in cases under 
ss. 5and 10 of the Act Section 25-A was introduc- 
ed to provide a cheap and speedy method of giving 
effect to the decisions of the Tribunal. It is obvious 
that the proper coursefor the successful party would 
be to lodge his suit and if the opposite party had 
preferred an appeal in the High Court, for that party 
to obtain an order staying the proceedings, ifneces- 


sary. 

The only possible interpretation of s. Ll of the 
amending Act is that it makess. 4 (now s. 25-A of 
the original Act) only applicable to those claims, 
petitions and suits in which the recording of evi- 
dence has not been concluded before the Tribunal at 
the commencement of the Act. 

It ig not forthe Court, however, to try to discover 
what the intention of the Legislature was when the 
amending Act was passed. They have only to deal with 
the clear language of the Act as passed and endeavour 
to interpret it. The business of the interpreter is not 
to improve the statute; it is to expound it. The 
question for him is not what the Legislature meant, 
but what its language means, i. e., what the Act has 
said that is meant. 


F.C. A. from the decree of the Sikh Gur- 
E. Tribunal, Lahore, dated December 
18, 1935. 


Mr. Bhagat Singh, for the Appellant. 

Mr. Har Gopal, for the Respondent. 

Currie, J.—This order will dispose of 
three appeals Nos. 773 and 1154 of 1932 and 
739 of 1933 in which the same point regard- 
ing the interpretation of s. 25-A of the 
Sikh Gurdwaras Act has arisen. 

Inthe present case the Committee of 
Management for the Gurdwara Nankana 
Sahib in Nankana Jagir of Okara Tahsil 
brought a suit for possession of certain 
lands on the basis of adecision in their 
favour by the Sikh Gurdwara Tribunal 
in proceedings on a petition under s. 5 (1) 
of the Act. Thesuit was dismissed by the 
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Tribunal on the ground that that decision 
had been passed before the amending Act 
which introduced s. 25-A into the original 
Sikh Gurdwaras Act came into foree. The 


-decision of the Tribunal was dated June 


21,1928. An appeal in the High Court was 
dismissed on May 11, 1931 and the suit was 
instituted on August 26, 1931. The Sikh 
Gurdwaras (Amendment) Act, 1939, (Punjab 
Act ITI of 1930) came into force from Novem- 


“ber 1, 1930. Section 4 of that Act contains 


what iss. 25-A of the Sikh Gurdwaras Act, 


which runs as follows : 

“25A.(1} When it has been decided under the pro- 
visions ofthis Act that a right, titl or interest 
in. immovable property belongs to a Notified Sikh 
Gurdwara, or any person, the Committee of the 
Gurdwara concerned or the person in whose favour 
a declaration had been made may, within a period 
of one year from the date of the decision or the 
date of the constitution of the Committee, whichever 
is later, institute a suit before a tribunal claiming 
to be awarded possession of the right, title or interest 
inthe immovable property in question as against 
the parties to the previous petition andthe tribunal 
shall, ifsatisfied thatthe claim relates to the right, 


` title or interest inthe immovable property which 


has been held to belong tothe Gurdwara or to the 
person in whose favour the declaration has been 
made, pass a decree for possession accordingly; (2) 
notwithstanding anything contained in any Act te 
the contrary, the court-fee payable on the plaint in 
such suit shall be five rupees,” 

Section 11 of the amending Act which 
deals with the question of the retrospective 
effect to be given tothe amendments made 
by ss. 2,3 and 4ofthis amending Act shall 
be applicable to all claims, petitions and 
suits in which the recording of evidence had 
not been concluded before the Tribunal at 
the commencement of this Act. It is in view 
of this section that the Tribunal came to 
the conclusion that they had no jurisdiction 
to deal with this suit. For the appellants 
Mr. Bhagat Singh has argued on the 
assumption thats. 25-A isto be read by 
itself without reference to s. 11 of the 
amending Act. He contends that the limi- 
tation of the suit dates from the final 
decision of the appeal and thus the case 
was within time. To my mind there is no 
force in this argument. Itappears to me 
that the obvious intention of the legislature 
was that a successful party as soon as the 
decision was reached by the Tribunal would 
be at liberty to sue for possession. The 
whole section was introduced owing to the 
difficulty that had been experienced owing 
to the lack of any provision in the original 
Act for implementing the decisions reached 
by the Tribunalin cases under ss. 5 and 10 
of the Act. Section 25-A was introduced to 
provide a cheap and speedy method of 
giving effect to the decisions of the Tribunal. 


a 
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It is obvious thal the proper course for the 
successful party would be to lodgehis suit 
and ifthe opposite partyhad preferred an 
appeal in the High Court, for thatparty to 
obtain an order staying the proceedings, if 
necessary. Iam, therefore, of opinicn that 
there is no force in this part of the argument. 
It is unnecessary to discuss it further in 
view ofthe conclusion al which I have 
arrited regarding the retrospective effect 
of s.11 of the amending Act which must 
obviously be read along with s.4 which it 
governs in express terms. 

Mr. Bhagat Singh has urged further that 
the inclusion in s. 11 of the amending Act 
of s. 4 is erroneous and due to some over- 
sight. Tle points out that, while ss. 2 and 3 
of the amending Act, which introduced 
amendments regarding the definition of 
Sikh (s. 2, Sikh Guidwaras Act), and in s. 16 
of the Act were of such a nature that effect 
could be given to them immediately in 
cases in which the evidencehad not been 
concluded; there was no reason for limiting 
the effect of s. 4 to cases in which the record 
of evidence had not been concluded, at 
the time the Act came into force. Tt is not 
for us, however, to try to discover what the 
intention of the legislature was when the 
amending Act was passed. We have only 
to deal with the clear language of the Act 
as passed and endeavour to interpret it. 
To quote Maxwell on the Interpretation of 
Statutes, Edn. 7, p. 6. 

“The business of the interpreter isnot to improve 
the statute; itisto expound it. The question for 
him is not what the legislature meant, but what 


its language means, 7. e„ what the Act has said that 
is meant.” 


Now in the present case ‘there cannot be 
the least doubt that the only possible inter- 
pretation of s. 11 of the amending Act is 
that it makes s. 4 (now s. 25-A. of the original 
Act) only applicable to those. claims, peti- 
tions and suits in which the recording of 
evidence has not been concluded before the 
Tribunal at the commencement of the Act. 
The meaning is clear andto my mind the 
interpretation placed upon it by the Tribu- 
nal is the only possible one. I would, there- 
fore, dismiss the appeal with costs. 

Bhide, J.—I agree. 

N. 


Appal dismissed. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 557 of 1936 
August 4, 1936 

CUNLIFFE AND HENDERSON, JJ. 
SHIB CHANDRA ROY—Accuszp — 
PETITIONER 
VETSUS 

EMPEROR—Opposirg PARTY. 

Criminal Procedure Code (Act V of 1898), s. 235 
(1)—Prosecution under s. 283, Penal Code (Act XLV 
of 1860), for creating obstruction in river bed by 
making banks—Acquittal—Subsequent prosecution 
under s. 16 (b), Bengal Embankment Act (II of 
1882), for meddling with embankment—Held, autre 
oe acquit applied and second prosecution was bar- 
red, ` 
The accused was prosecuted under s. 283, Penal 
Cede, for creating obstruction in the bed of a river 
by extending a tank and making banks. After he 
was acquitted, he was prosecuted unders. 76 (b), 
Bengal Embankment for meddling with the embank- 
ment : 

Held, that meddling with an embankment was not 
a distinct offence as compared with the offence under 
s. 283 of which he was acquitted and the principle 
of autrefois ` acquit operated in his favour. The 
second prosecution was, therefore, barred. 
_ Mr. Probodha Chan“ra Chatterjee. for the 
Petitioner. 

Mr. Khundkar, for the Crown. 

Cunliffe, J.—We granted this rule ona 
point of law based upon the principle of 
autre fois acquit laid down ins. 403, Cri- 
minal Procedure Code. The petitioncr was 
originully tried for an offence under s. 283, 


Penal Code, and sentenced to pay a fine 


with aterm of imprisonment in default of 
the fine. Section 283 is widely drawn. Sec- 
tion dealing with criminal acts causing 
danger to property, obstruction or injury 
to persons in a public highway or in a 
public line of navigation. After that 
conviction, the petitioner went up on appeal. 
On appeal, he was acquitted somewhat 
technically perhaps on the ground that the 
place which he had obstructed was not a 
navigable river as during considerable por- 
tions of the year, it consisted of a dry bed and 
the learned Appellate Court Judge relied on 
a definition of ‘navigable river’ laid down in 
the Government EstatesManual. Whether 
the learned Judge was right in specifically 
relying upon a definition which I should 
regard as being rather more executive 
than judicial I am not prepared to say; 
but at any rate the petitioner was acquit- 
ted. That acquittal took place on Decem- 
ber 5, 1934. Subsequently, the authorities 
returned to the attack, because there is an 
order sheet onthe -record referring to a 
fresh prosecution under ethe Embankment 
Act, this time for an offence under s. 76 (b) 
of that Statute Section 76(b), Bengal 
Embankment Act, deals with the offence of 
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interfering with embankments. Apparently 
“ afterthat, Mr. Ahmed, the Local Sessions 
Judge at Nadia was approached by way of 
motion and his record of what occurred 
in its material particulars runs as follows: 
“Arguments heard. For judgment May 
1, 1936." Then ashort judgment came to 
be delivered. The learned Judge said this: 

“I went through the records. The only question 
for determination in the case is whether s. 403(1) 
‘applies to this case. It is contended that as the 
applicant was once fined and acquitted on appeal 
under s. 283, Penal Code, he cannot again be tried 
upon the same facts under a different enactment. 
Butin this case I think the prosecution of the 
applicant under s. 76, cl. (b), Embankment Act, is a 
distinct offence and it is governed by s. 235 (1), 
Criminal Procedure Code and assuch s. 403 (1) has 
no application, The motion is herebyrejected.” 

That means thata preliminary point of 
law, which raised a plea in bar to the 
second prosecution, was rejected as the new 
offence under the Embankment Act, in the 
opinion of the learned Judge,- was quite 
distinct from the old offence under s. 283 
and the learned Judge pre-supposed that 
the new prosecution was going to be upon 
exactly the same facts as the petitioner was 
tried in the earlier case. I need not refer 
in terms to s. 403 in its entirety. By sub-s. 
(2) it refers back to the provisions of 
s. 235, sub-s. (1) on the basis and on the 
basis alone that a distinct offence has been 
commitied. Section 235 (1) runs as follows: 

“Tf in one series of acts so connected together 
as toform the same transaction, more offences than 
one are committed by the same person,he may be 
charged with and tried at one trial for every such 
offence.” 

The question is whether the offence of 
meddling with an embankment isa gen- 
uinely distinct offence from the kind of 
offence with which the petitioner was 
charged under the widely drawn s. 283. 
It is no good looking atthe bare terms of 
s. 283. One must, I think, in equity look 
at the exact charge as embraced by s. 283 
and the charge against the petitioner, as I 
understand it was of creating an obstruction 
in the bed of the river by extendinga tank 
and making banks which would constitute 
an obstruction under the section. 
In my opinion, it cannot be said that 
meddling with an embankment is a distinct 
offence as compared with this first offence 
with which the petitioner was charged and 
then acquitted which was, as | have indi- 
cated, concerned with making a tank to- 
gether with extending some kind of pro- 
tection to it in the way of an embankment. 
For these reasons, Í think that the principle 
of autrefois acquit operates in favour of 
“the petitioner here. The prosecution in 
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1934 had reached a finality before this new 
prosecution under the Embankment Act 
was launched. We had a case the other 
day when we ordered a man to be re-tried 
by a Magistrate under another section of 
the Code after he had been convicted under 
a separate section, and when the learned 
Magistrate proceeded tq carry out our 
order, learned Counsel rose and said ‘My 
client has been acquitted of the offence; 
I would plead autrefois acquit’, And when 
he came tous, we pointed out to him that 
he could not plead auterfois acquit, be- 
cause there was no finality there; but 
here there was. The Rule, therefore, will be 
made absolute. 

Henderson, J.—I agree.: In showing 
cause, the learned Deputy Legal Remem- 
brancer tried to persuade us that the pre- 
sent prosecution is really for a different 
offence. The argument he made is this: 
the previous prosecution was for obstruction 
of the river by the erection of banks in 
connection with the extension of the peti- 
lioner’s tank. The present prosecution is not 
really for that at all, but for something 
done in the course of smashing down the 
embankment of the river itself. I can 
find nothing whatever in the record to. 
support any such argument. There is no- 
thing to show us that the petitioner smashed 
down anything in connection with the ex- 
tension and excavation oftbe tank. The 
present prosecution is based upon a letter 
written by the Collector and the impression 
that letter has made on my mind is that 
the present prosecution was intended to be 
precisely the same thing on a misapprehen- 
sion of the law. Certainly that is the 
course which the proceedings took in the 
Court of the learned Sessions Judge. It by 
no means follows that anything which the 
petitioner is supposed to have done lo what 
is Galled the bank of a river would be an 
offence under s. 76 (b), Embankment Act, at 
all. I have, therefore, reached the conclusion 
that there is no foundation for the argument 
made on behalf of the Crown and I agree 
that this Rule must be made absolute and 
the proceedings quashed. 


N. Rule made absolute. 
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NAGPUR HIGHCOURT. | 
Second Civil Appeal No. 166 of 1934 
July 8, 1936 
STONE, C. J. 

Musammat BAY ABI---APPELLANT 


versus 
Tus DISTRICT COUNCIL, NAGPUR— 


RESPONDENT 

C. P. Local Self-Government Act (IV of 1920), 
ss. 23, 24—-Market notified so as to become a public 
market—Haclusive right to levy toll, if vested in 
Counctl—Maleuzar having title to land charging 
ground rent—Right of Council to restrain malguzar 
from violating its exclusive right. 

Where a market is notified so as to become a pub- 
lic market, s, 23 (1) ofthe Local Self-Government 
Act, applies. The effect of that section isinter alia 
to vest inthe District Council the exclusive right to 
levy tolls, 

Where amalguzar who had title to the land over 
which the public market was situated charged ground 
rent in respect of the cattle that were brought with- 
in the market : 

Held, that this amounted to levying toll and was, 
therefore, in violation of the exclusive right of the 
District Council to levy it and the fact that the 
Council has noright to levy this kind of toll does 
not give the malguzar the right to Jevy this toll after 
it had been taken away from him bys. 23 (1). Only 
one kind of tollean be levied and that can be levied 
only by the Council. The Council was the proper 
authority to move to restrain a violation of its exclu- 
sive rights. 


S. ©. A. from appellate decree of the 
Court of the First Additional District Judge, 
Nagpur, dated February 13, 1934, in C. A. 
No. 33 of 1933, modifying that of the Court 
of the Second Sub-Judge, Second Class, 
Nagpur, dated January 24, 1933, in C. 5. 
No. 52 of 1932. 

Mr. M. R. Bobde, for the Appellant. 

Mr. A. V. Wazalwar, for the Respon- 
dent. 

Judgment.—At one time I thought that 
this appeal raised an interesting and some- 
what intricate point of law, but for reasons 
that I shall hereafter state, the matter has 
gone offand has become, in my opinion, 
a simple one of the construction of ss. 23 
and 24 of the Central Provinces Local Self- 
Government Act. 

The plaintiff is the Nagpur District 
Council, and the defendant No. 1 appellant 
is the malguzar of the area in respect of 
which a certain market has been estab- 
` ished which market, itis common ground, 
is a public market within the meaning of the 
Local Self-Government Act, having been 
the subject of a notification. At no time has 
the Nagpur District Council acquired title 
to the land in question and, as far as I 
know there is no question but that the 
malguzar has a title to the land. 

In that state of affairs the malguzars has 
been charging so-called ground rent in 
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respect of cattle brought within that market 
for sale. 

The plaintiff by this suit seeks two 
remedies (1) An injunction to restrain the 
defendant from charging that ground rent, 
and (2) damages. It has been urged on 
behalf of the defendant: 

(1) That the land being in the defendant 
—appellant’s occupation she is entitled to 
charge for the use of the land; that right 
has always been hers and she has never 
been divested of it. 

(2; That in any event the plaintiff not 
being the owner of the land has no right 
prima facie to levy such a rent and his 
only rights in respect of the market are 
those conferred by the Local Government 
Act and do not include this right. 

(3) That in any event the persous damnifi- 
ed by the acts of the defendant-appellant 
are the persons who have been made to 
psy ground rent. Those persons are not 
the plaintiff. The plaintiff is not purport- 
ing to sue in a representative capacity on 
behalf of the market attenders generally 
and consequently the wrong plaintiff has 
brought this action. 


Finally it is said the decree as todamages 
is in any event unjustified. 

In my opinion, where a market is notified 
s0.as to become a public market, s. 23 (1) 
of the Local Self-Government Act applies. 
The effect of that section is inter alia to vest 
in the District Council the exclusive right 
to levy tolls. It next becomes necessary 
to consider whether what the defendant has 
been doing amounts to a levying of tolls so 
as to be a violation of the plaintiffs exclusive 
right. My attention has been drawn to 
Halsbury’s Laws of England, Vol. 20, 
para. 74, which deals with tollsin a more 
limited sense: 

“Toll is discussed in a broad sense in Stroud's 
Judicial Dictionary and is defined as a sum of money 
which is taken in respect of some benefit, the benefit 
being the temporary use of land.” 

That appears to me to be precisely what 
the charge was made for here and, in my 
opinion, what the defendant has been doing 
has been levying atoll for the temporary 
use cf land on persons attending the market. 
That she may not do because the right to 
levy tolls is vested by s. 23 exclusively in 
the plaintiff. It is said the right to levy 
such a toll is not vested in the plaintiff 
because the right to levy toll vested in the 
plaintiff is restricted to the, case mentioned 
ins. 24 of the Local Self-Government Act 
and such case does not include the present 
one. The only mention of toll is in s. 24 
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(b) which confers upon the District Council 
the right to levy a toll “on vehicles, pack 
‘animals or porters bringing goods for sale 
into such market.” Here the toll is levied 
in respect of cattle standing in the market. 
‘That neither falls within s. 24 (b) nor within 
24 (c), for s. 24 (c) relates to goods and by 
_ 8 2, the definition section, there is a dis- 
tinction made between goods and cattle. 
That in my opinion is perfectly sound so far 
as it goes, but the fact that the plaintiff has 
no right to levy this kind of toll does nct 
give the defendant the right to levy this 
toll after it had been taken away from her 
by s. 23 (1). Only one kind of toll can be 
levied and that can be levied only by the 
plaintiff Council. 

The next question is, having arrived at 
the conclusion that the defendant has not 
got this power, whether the plaintiff is the 
proper authority to bring a suit for an 
injunction restraining the defendant from 
exercising that power, seeing that the right 
to levy toll is vested exclusively in the 
plaintiff. In my opinion the plaintiff Ooun- 
cil is the proper authority to move to restrain 
a violation of its exclusive rights. 

As regards, however, the question of 
damages, it seems to me that there is no 
foundation laid for any damages. 
learned Appellate Judge has made the 
following observations on this point : 

' “The witnesses say that the realization in the 
market under the head fees has gone down. They 
attribute it to the fact that there is a general depres- 
sion as also the Municipality has imposed Terminal 
Tax. They also vaguely state that damage is 
caused because of the interference of the defendant 


No. 1. As to what loss has been caused actually is 
‘not clearly made out.” 


. It seems to me that after so stating the 
position the learned Judge should have 
held that there is no proof of damages 
. attributable to the action of the defendant. 
The decree will be modified accordingly by 
striking out the item as regards the clause 
telating to damages. The defendant No. 1 
will be entitled throughout to costs relating 
to damages. The respondent will receive 
half the costs of this appeal. Leave to 
appeal under the Letters Patent is refused. 
Ni Appeal dismissed. 
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PATNA HIGH COURT 
-Ojvil Revision Application No. 107 of 1936 
August 4, 1936 l 
COURTNEY-TERRELL, C. J., AND Duavut, J. 
Musammat SHIVADULARI KUER— 
PETITIONER 
versus 
BHAGWATI CHARAN SAHU— 


_ Opposits Party. 

Civil Procedure Code (Act V of 1909), 0. XXI, 
rr. 22,54, 66—Slight irregularity in procedure does 
not invalidate entire service—Question is whether 
it has,in fact, been effected—Once it is found that 
it was effected, irregularity of service cannot be. 
re-agvtated. 

Where the rules of a Court direct that service 
shall be effected and lay down the procedure for 
effecting service, it cannot be held that the minutest 
departure from that procedure invalidates the entire 
service, and it is a matter of fact in every case 
within the jurisdiction of a Court below to deter- 
mine what the departure is and whether, notwith- 
standing that departure from the prescribed pro- 
cedure, the service has in fact been effected. Once 
the Court has found that the service in fact was 
effected, the whole matter of the irregularity or re- 
gularity of the service is closed and finished. Das 
Narayan Singh v. Mir Muhammed Yusuf (1) and 
P. E. Chrestion v, Jagdeo Prasad Rai (2), referred 
to. < 


C. R. from an order of the District Judge, 
Gaya. 

Mr. Sarjoo Prasad, for the Petitioner. 

Messrs. Rai Guru Saran Prasad and A. 
N. Lal, for the Opposite Party. Sa 

Courtney-Terrell, ©. J.-—This is an ap- 
plication in Civil Revision against the ap- 
pellate judgment of the District Judge 
reversing the order of the Munsif to whom 
the petitioner had madea successful ap- 
plication under O. XXI, r. 90, Civil Pro- 
cedure Code, to set aside a sale, It is 
agreed, having regard to the length of time 
which took place between the sale and the 
application to the Munsif, that the appli- 
cation was out of time, but it is contended 
that that difficulty of time is surmounted by 
reason ofthe fact that the sale was alto- 
gether a nullity because of the finding cf 
the lower Appellate Court on the question 
of fact as to whether the notice under 
O. XXI, r. 22, had been served upon the 
petitioner. 

Now the trial Court had held upon the 
evidence that in fact the story of the ser- 
vice of the proceedings under O. XXI, 
r. 22, was false and that service had in. 
fact been suppressed by the decree-holder. 
The learned District Judge in reviewing 
the judgment of the trial Court went into 
the evidence at length and called attention 
to evidence which the Munsif had apparently 
ignored and decided that the Munsif's view 
of the matter that the service had been 
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suppressed and had not been effected was 
erroneous. The lower Appellate Court decid- 
ed thatthe service had in fact been effect- 
ed that as to the following of the rules ia 
effecting service such departures from the 
prescribed course as may have occurred did 
not affect the substantiality of the service 
and might be ignored. There is no doubt 
that the learned lower Appellate Court had 
jurisdiction to decide that the service had 
been effected and there was no doubt that 
it had jurisdiction to decide whether such 
departures from the prescribed practice had 
or had not as the case might be, materially 
affected the question of the substantial 
nature of the service. 

The Appellate Court having found that 
the service had been effected, the case is, 
in my opinion, at an end, but the argu- 
ment was pressed here, and ably by Mr. 
Sarjoo Prasad who attempted to put the 
case on this basis. He contended that a 
review of earlier authorities would show 
that any irregularity in the effecting of the 
service was equivalent to holding that no 
service in law had taken place, and it can- 
not be denied that if no service in law had 
taken place then the proceedings are void 
from beginning to end. We have been 
interested if not entertained by a minute 
examination of authorities going back over 
many years. J do not propose to follow 
the review of those cases in detail but I 
think the law may be summed up in this 
way. Where the rules of a Court direct 
that service shall be effected, where they 
lay down the procedure for effecting service, 
it cannot be held that the minutest de- 
parture from that procedure invalidates the 
‘entire service, and itis a matter of fact in 
every case within the jurisdiction of a 
Court below to determine what the depart- 
ure is and whether, notwithstanding that 
departure from the prescribed procedure, 
the service has in fact been effected. One 
example may be given to illustrate what I 
mean. Order V, r. 20, provides that: 

“Where a personto be served is not found at his 
address andthe Court is satisfied that the defen- 
dant is keeping out of the way for the purpose 
of avoiding service, or that for any other reason 
the summons cannot be served in the ordinary way, 
the Court shall order the summons to be served by 
affixing a copy thereof in some conspicuous place 
in the Court house and also upon some conspicuous 


part of the house in which the defendant is known 
to have last resided or carried on business.” 


Now the serving officer goes down with 
the processes and finds that the person 
upon whom he is directed to effect service 
is a pardanashin woman; he is unable to 
find any person who will take the service 
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to her; he is unable to find any male re- 


. lative and thereupon he himself hangs up 


the service in the house and hangs up the 
service in the Court house. We will assume 
that he has not taken the precaution in 
between each of his inquiries to run back 
to the Court and ask for directions that 
he may proceed with the alternative course 
to serve the notice on a male relative or 
hang it up in the house ; subsequently the 
fact that he used his best endeavours to 
effect service failing to find a male relative 
and failing to have access to the person 
to be served becomes known. A Court 
may well in such circumstances find that 
the officers failure to run back and ask the 
Court for permission to proceed to the 
sesond alternative is an immaterial non- 
compliance with the directions and that 
the service was in fact effected. Once a 
Court has found that the service in fact was 
effected, as it hasin this case, the whole 
matter of the irregularity or regularity of 
the service is closed and finished. 1 re- 
gret, however, tohave come to this particular 
decision in this particular case, for certainly 
the circumstances of the valuation are 
suspicious in the highest degree. The pro- 
perty in question was 72 acres of ravyatt 
and kasht lands. The valuation put upon 
it by the decree-holder was Rs. 100 and 
the property was in fact sold to him for 
Rs. 300. Had it been possible at this 
time to re-open the matter, I would have 
thought that the question of valuation was 
sufficient evidence to entitle us to interfere 
in the sale. Having regard, however, to the 
matter of limitation I see no way to do 
so. Inmy view the application should be 
dismissed with costs: hearing-fee one gold 
mohur, 


Dhavle, J—I agree. Dealing with the 
service of the processes in the case, the 
notice under O. XXI, r. 22, the notice 
underO. XXI, r. 54, and the notice under 
O. XXI, r. 66, the trial Court held that 
these “processes of the execution case were 
not properly served.” The question of 
valuation was then examined, and the 
learned Munsif stated his conclusion in 


hese terms : l 
: “In this case I have found that the notice under 
_ XXI, r. 22, has not been served on the applicant 
and, therefore, the sale is null and void. 


When the matter came up in appeal the 
learned District Judge sat cut certain facts 
and said that on those facts it was 

“not possible to say that the notice was not served. 
The utmost that one can say is that the serviss was 
irregular, This also is the finding of thé learned 
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Munsif who merely says: 
was not properly served.” , 

It has been contended by Mr. Sarjoo 
Prasad in his very strenuous arguments 
that the lower Appellate Court made a 
mistake in saying thatthe learned Munsif 
had merely found that the notice was not 
properly served. I am not impressed by 
this contention, and I have already set out 
“how the Munsif expressed himselfin one 
way atone place and in another way later 
on. The learned District Judge was entill- 
‘ed to agree with either of these findings as 
he thought fit, and he has made his mean- 
ing perfectly clear by beginning with the 
observations that it was not possible to say 
that the notice was not served. Mr. Sarjoo 
Prasad has contended that the learned 
District Judge owed it to this Court as 
‘the Court of Revision to make it clear in 
what respects he found the service ir- 
regular. It seems to me that that is a mat- 
‘ter of no consequence in the circumstances 
of the case. The application under O. XXI, 
r. 90, was made much out of time on the 
footing that the necessary processes had 
been suppressed, and tke learned District 
‘Judge emphatically negatived this conten- 
tion on behalf of the appellant by stating 


that he had 

- “notthe slightest doubt that the learned Munsif was 
-wrong in finding that the processes in this proceed- 
ing were suppressed with the result that the judg- 
ment-debtor had no knowledge about the proceed- 
ing. At the most, there might have been slight ir- 
regularities in the service, but the judgment-debtor 
undoubtedly knew about tke proceedings.” 


~. Mr. Sarjoo Prasad has contended that an 
irregular service is no service at all and 
that non-service of a notice under O. XXI, 
r. 22, left the executing Court without any 
jurisdiction to proceed to sell the property. 
“This contention is opposed to two decisions 
of this Court: Das Narayan Singh v. Mir 
Muhammad Yusuf (1) and P. E. Chrestien 
v. Jagdeo Prasad Rai (2). Mr. Sarjoo Prasad 
has endeavoured to show that these deci- 
sions are in conflict with the observations 
of the Judicial Committee in Raghunath Das 
v. Sundar Das Kheiri (3), but I had occa- 
sion to deal with those observations in de- 
. tail in F. E. Chrestien v. Jagdeo Prasad 
kai (2). Mr. Sarjeo Prasad has urged 
that this decision conflicts with the observa- 
tions of Fazl Ali, J. in Smith v. Kailash 
(1) 6 P L J.319; 61 Ind. Cas. 823; AI R 1921 Pat. 
145; (1921) Pat. 181; 3 U PL R (Pat) 33;2 PLT 401. 
_ - (2) 13 Pat. 467; 149 Ind. Cas. 828; AT R 1934 Pat. 
274; 15 P L T 273; 6 R Pat. 660. < 
(3) 42 C 72; 24 Ind. Gas. 304; AI R 1914P C 129; 41 
IA 251; 180 W N 1058: 1 L W 567; 27M LJ 160; 16 
ML T 353; (1914) M W N 747; 16 Bom, L R814; 200 
LJ 555; 13 A L J 154 (P O), 


“T hold that this notice 
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Chandra (4). The particular passage from 
the judgment of Fazl Ali, J., on which 
Mr. Sarjoo Prasad has relied, is: 

“I am, therefore, inclined to think that there was 
neither a valid notice under O. XXI, r. 22, in this 
case, nor was the notice which was regarded as 
such by the learned Subordinate Judge properly 
served, In this view I agree that the appeal should 
be allowed with costs.” : 

It does not seem to me that there is 
anything in this definilely contrary to the 
decision in F. E. Chrestien v. Jagdeo 
Prasad Rai (2), especially asit was admit- 
{ed in that case that no notice under 
O. XXI,r. 22 was ever served upon any 
person: see p. 244 of the report in Smith 
v. Kailash Chandra (A). a 

D. Application dismissed. 

(4) 11 Pat. 211; 138 Ind. Cas. 99; A IR 1932 Pat. 
199; 13 P L T 323; Ind. Rul, (1932) Pat. 166, 





OUDH CHIEF COURT > 
Civil Miscellaneous Appeal No. 40 of 1936 
Octoher 19, 1936 
ZtA-UL-Hasan AND SMITH, Jd. 
Musammat SHUSHILA—AprELLANT 
l VETSUS 
DWARKA PRASAD AND OTHERS— 
RESPONDENTS 
U. P, Encumbered Estates Act (XXV of 1934), ss. 6, 
7 (1) (a)—Order under s. 6--Pending proceedings not 
stayed—Decree passed in such proceedings subsequent 
todateof order under s.6—Decree can be set aside, 
under s. 151, Civil Procedure Code (Act V of 1808), 
When the Collector has passed an crder under 
s. 6, U. P. Encumbered Estates Act, 1934, all proceed- 
ings pending atthe date of the said order in any 
Civil or Revenue Court in the United Provinces in 
respect of any public or private debt to which the 
landlord is subject, or with which his immovable 
property is encumbered shall be stayed and where 
decree is passed in such a proceeding subsequent to 
the order under s. 6, the High Court can set it aside 
under s. 151, Civil Procedure Code. 
©. Mis. A. against the order of the Subor- 


‘dinate Judge, Unao, dated April 2}, 1936. 


Mr. Nazir-ud-Din, for the Appellant. 
Mr. Ram Prasad Verma, R. B., for ithe 
Respondents. 


Judgment,-—This is an appeal against 
an order by the Jearned Subordrnate Judge 
of Unao by which he dismissed en appli- 
cation which was ostensibly under O. 1X, 
r. 13, and s. 151 of the Code of Civil Pro- 
cedure for the setting aside of a fnal decree 
for foreclosure which had been passed 
ex parte on December 9, 1935. 

The mortgage-decree was passed egainst 
one Chandrapal Singh, his wife Musammat 
Sushila (who is tLe appellent now), and his 
two sons Mahadeo Bakhsh Singh end Skeo 
Shankar. Chandrapal Singh kas since’ 
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died, and is represented by his two sons, 
who were already parties to this appeal as 
respondents Nos. 3 and 4. 

When the decree-holder, one Dwarka 
Prasad, respondent No. 1, made his appli- 
cation for a final decree, Musammat Sushila 
put in objections in July, 1935. Those 
objections came up for disposal on Decem- 
ber 9, 1935, and it appears that as her 
Pleaders did not appear on that date her 
objections were dismissed, and the fnal 
decree was passed on that same dale. The 
order for the final decree disposed also of 
Musammat Sushila's objections, and also 
separate objections which had been put in 
by Chandrapal Singh and his sons. 

The learned Subordinate J udge believed 
the statement made before him on oath by 
the decree-holder to the effect that three 
opportunities were given on the date in 
question to Musammat Sushila's son, 
Mahadeo Bakhsh Singh, to call her Vakil 
and he accordingly found that no sufficient 
cause has been made out for the setting 
aside of the ex parte decree. 

The learned Counsel for the appellant 
maintains, with reference to certain author- 
ities which we do not think it necessary to 
mention in detail, that having regard io 
the fact that Musammat Sushila is said 
to be a pardanashin lady, who was entirely 
at the mercy of her Pleaders, the fact ihat 
her Pleaders, for reasons not definitely dis- 
closed, did not appear when called, was not 
a sufficient reason for the case being dis- 
posed of ex-parte, and that the learned 
Court below ought to have acceded to her 
application for restoration. The learned 
Counsel for Dwarka Prasad, the decree- 
holder, contends on the other hand that 
since it is not shown precisely why the 
appellant's Pleaders did not appear, no 
sufficient cause is shown within the mean- 
Ing of O. EX, r. 13 of the Code of Civil 
Procedure for the setting aside of the ex 
parte decree. He further contends that it 
is nob open to this Court to exercise inher- 
ent jurisdiction in the matter under the 
provisions of s. 151 of the (ode of Civil 
Procedure. 

We do not think it necessary to deal with 
the matter with reference to the question 
whether sufficient cause has been shown 
for the non-appearance of the appellant’s 
Pleaders on December 9 last, since we have 
been shown that an application was made 
on November 8, 1935, by Chandrapal Singh, 
under s. 4 of the United Provinces Encum- 
bered Estates Act (No. XXV of 1934). On 
December 3, 1935, the Deputy Commissioner 


SHUSHILA V. DWARKA PRASAD (OUD) — 853 


passed the following order: 
“This application has been duly made under the 
provisions of s.4ofthe U, P. Encumbered Estates 


Act, 19314," 
“Forwarded to the Special Judge, Unao, under s. 6 
of the said Act.” 


The provisions of s.7 (1) (a) of the Act 
in question are as follows :— 

“When the Oollector has passed an order under 
s. 6 the following consequences shall ensue : 

“(aj all proceedings pending at the date of the said 
order in any Civil or Revenue Court in the United 
Provinces inrespect ofany public or private debt to 
which the landlord is subject, or with which his 
immovable property is encumbered, except an appeal 
or revision against a decree or order, shall be stayed, 
all attachments and other execution processes issued 
by any such Court and then in force in respect of any 
such debt shallbecome null and void, and no fresh 
process in execution shall, excapt as hereinafter pro- 
vided, be issued :”’ 


We do not definitely know whether the 
Deputy Commissioner's order of December 3, 
1935, had reached the Special Judge 
before the order of December 9 was passed, 
we are informed that the Special Judge 
for the purpose of the Encumbered Estates 
Act was the samé Subordinate Judge who 
passed the order of December 9, 1935. In 
any case, however, the order of the Deputy 
Commissioner had undoubtedly been passed 
before the order of December 9, and accord- 
ing to the strict interpretation of s. 7 (1) 
the effect of the passing of the~ Deputy 
Commissioner’s (Collector’s) order was 
automatically to bring into operation the 
consequences set forth in s. 7 (1) (a). 

The result is that it seems to us to be 
clear that a final decree ought not to have 
been passed on December 9, 1935, and would 
not have been passed, if the’ learned Sub- 
ordinate Judge had been aware of the 
Deputy Commissioner's order of December 3, 
last. This being so, we think it right, 
under the provisions of s. 151 of the.Code 
of Civil Procedure, which we think can 
properly be utilized in the special circum- 
stances of the present matter, to allow this 
appeal, and set aside the decree passed on 
December 9, 1935, and we direct that the 
matter be taken up again and disposed of 
by the learned Subordinate Judge, after a 
consideration of the circumstances which 
were apparently not brought to his notice 
when he passed that decree. We direct, 
however, that the appellant, Musammat 
Sushila, pay Rs. 100 to the decree-holder- 
respondent Dwarka Prasad as a condition 
of the matter being re-opened. That sum 
must be paid within one month from the 
date of this decision. If itis not so paid, 
this appeal will stand dismissed, and the 
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maiter will not be re-opened before the 
learned Court below. 

As regards the costs of this appeal, we 
direct that each side bear its own costs. 


D. Appeal dismissed. 
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PATNA HIGH COURT 
Letters Patent Appeal No. 17 of 1935 
July 20, 1936 
CoURTNEY-TRRBRELL, C. J. AND 
DHAVLE, J. 
NIMAICHARAN DAS AND ot.rers — 
DEFENDANTS— APPELLANTS 
VETSUS 
SURENDRA NATH GHOSH—Puarytirr— 
RESPONDENT 
Bengal Tenancy Act(VIII of 1885), ss. 106, 109—~ 
Suit for rectification of entry in khatian— Subse- 


quent suit for declaration of title and possession, whe- 
ther barred. 


A previous suit under s.106, Bengal Tenancy Act, 
for rectification ofan entry in the khatian does not 
bar a subsequent suit for declaration of title and 
possession. The two suits are based entirely on 
different causes of action. 


L. P. A. from the decision of Fazl Ali, J., 
dated March 14, 1935. 

Mr. P. Misra, for the Appellants. 

Mr. G. P. Das, for the Respondent. 


Courtney-Terrell, C. J.—This is a Let- 
ters Patent appeal from a decision of Fazl 
Ali, J~ sitting in second appeal. The plain- 
tiff brought a suit against the defendants 
for declaration of title and confirmation of 
possession. The defence raised was, firstly, 
that the property was debutiar and could 
not be sold in execution of the personal 
decree against the marfatdar and further 
that the suit was barred by reason of the 
provisions of s. 109, Bengal Tenancy Act, 
there having been a decision under 
s. 106 of the said Actin a suit brought for 
rectification of entry in the record of rights. 
There was also a plea of limitation. The 
facts simply stated are that in the year 1908 
the plaintiff's father, in execution of a decree 
which he had obtained against the father 
of defendants Nos. 1 to 3, had purchased the 
property in question. The father of defen- 
dants Nos. 1 to 3 against whom the decree 
was obtained, was marfaidar of a deity. 
The plaintiff obtained delivery of possession. 
In 1910 the Revisional Settlement Khatian 
was published and the deity was still never- 
theless recorded in possession. Therefore 
the j-luintifi's father sued under s. 106 
Bengal Tenancy Act,to correct the entry in 
the khatian. That suit was dismissed be- 
cause it was not brought in time the defence 
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being a point of limitation. In the current 
Settlement which was published in the 
year 1927 the name of the deity was again 
recorded as being in possession. The plain- 
tiff having filed an objection under s. 116, 
Orissa Tenancy Act, which was dismissed 
because he could not prove his possession, 
as I have said, began this suit in 1928. 

Two points were substantially raised 
before the learned Judge from whose deci- 
sion this Letters Patent appeal lies. The 
learned Judge held that-this suit was not - 
barred under s. 109, Bengal Tenancy Act, 
by reason of the earlier proceedings under 
s. 106 of the Act, because the two suits were 
based upon entirely different causes of 
ection. Under s. 106 the suit was for 
rectification of the entry in the Record of 
Rights whereas the present suit was one for 
declaration of title and delivery of posses- 
sion. Tke next point that was raised was 
the point held in favzur of the defendants 
by the District Judge in first appeal. He 
had held that in the pleadings the plaintiff 
had not originally raised the plea of title 
by adverse possession. An examination of 
the pleadings- and indeed the learned Ad- 
vocate forthe appellant before the learned 
Judge admitted—showed that the plea of 
adverse possession and title under that plea 
was distinctly raised. Furthermore, the 
issue was distinctly before the Munsif and 
I agree with the learned Judge of this Court 
that ihe Munsif was fully entitled to go 
into that plea and decide the case of adverse 
possession as he did in favour of the plain- 
tiff. Secondly, I agree with the learned 
Judge of this Court that s. 109 does not 
create any bar to this suit by reason of the 
earlier suit under s. 106, not being in res- 
pect of the same matter. Both the points, 
therefore, taken before usin favour of the 
appellants fail and in my opinion this 
Letters Patent appeal must be dismissed 
with costs. 

Dhavle, J.—I agree. If (as isnot disputed), 
the learned District Judge had not made an 
error of record and had not proceeded on 
the footing that the case of adverse posses- 
sion had not been set up by the plaintiff in 
his plaint,it seems to me, having regard 
to his fiusing about possession, that he would 
have come to the same conclusion as the 
trial Court, namely continuous possession 
of the plaintiff notwithstanding attempts 
made by the defendant to interfere with that 
possession. 


D. Appeal dismissed, 


1936 KUNHI RAMAN NAMBIAR V. 


I. MADRAS HIGH COURT 
Civil Revision Petition No. 586 of 1934 
February 14, 1936 
VENKATASUBBA Rao, J. 
KANDOTH CHATHOTH KUNHI RAMAN 
NAMBIAR-—PLAIntTIFF—PETITIONER 


VETSUS 
CHERIYALANTHOT ANIYATH 
ELAMBILAM KUNHI KANNAN 

NAMBIAR AND OTANRS—DEFENDANTS— 

Nos. 1 to 3 -RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 108— 
Lease-~Trees on land decaying in ordinary course 
of nature—Whether an adequate ground for ad- 
` judging lease void—Suit for rent—Claim for abate- 
ment—When can be allowed. 

Where all that is proved is that some of the 
trees on the land perished or decayed in the 
ordinary course of nature, it is too inadequate a 
ground for a Court acting under s. 108, Transfer 
of Property Act,to adjudge a lease void. 

It is wrong to say that a lessee can in a suit 
for rent, claim abatement, however trifling or 
trivial the deterioration is that the leased prop- 
erty has undergone. Afsuroodeen v. Shoroosheebala 
Debee (l), and Sheikh Enayutoollah v, Sheik 
Elaheebuksh (2), distinguished. l 

C. Rev. P. under section 25 of Act IX of 
1837, praying ihe High Court to revise the 
decree of the Courtof the Principal District 
Munsif of Tellicherry ing. 0.8. No. 592 of 
1933. 

Mr. A. Achutham Nambiar, for the Peti- 
tioner. 

Mr. 0. T. G. Nambiar, for the Respond- 
ents. 

Judgment.—The cases cited by Mr. 
Nambiar, granting that they have been 
correctly decided, are easily distinguish- 
able. His contention amounts to this, that 
a lessee can in a suit for rent, claim abate- 
ment, however trifling or trivial the 
deterioration is, that the leased property 
has undergone. Not one of the cases cited 
by him lends support to this doctrine. He 
strongly relies upon the observations of 
Sir Barnes Peacock, C. J. in two old Calcutta 
decisions Afsurovudeen v. Shorvosheebala 
Debee (1) and Sheik Hnayutoollah v. 
Sheik Elaheebuksh (2). In both of them 
the abatement was allowed on the ground 
that a portion of the property leased was 
washed away. The learned Chief Justice 
makes the following observation :— 

“We think that the rule is founded on the 
principles of natural justice and equity, that ifa 
landlord let his land ata certain rent to be paid 
during the period of occupation, and land is, by 
the act of God, put in such a state that the tenant 
cannot enjoy, the tenant is entitled to an abatement.” 


The two cases to which I have referred 
were decided in 1863 and 1864, repectively. 


(1) Marsh 558; 2 Hay 664. 
(2) W R 1864, Act X Rul. 42, 
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Sir Barnes Peacock, C. J., quotes with ; 
approval the following rule laid down in 
Bacon's Abridgment and follows it: 

“In this place we are to consider whether the 
tenant shall pay the whole rent, though part of 
the thing demised be lost, and of no profit to 
him, or though the use of the whole be for some- - 
time intercepted, or taken away without his 
default; and here it seems extremely reasonable 
that, if the use of the thing be entirely lost or 
taken away from the tenant, the rent ought to 
be abated or apportioned because the title to the 
rent is founded upon this presumption, that the 
tenant enjoyed the thing during the contract; and 
therefore, if part of that and he surrounded or be 
coverei with the sei, this being the act of God, 
the tenant shall not suffer by it, because the tenant, 
without his default, wants enjoyment of part of 
the thing which was the consideration of his 
paying the rent; nor has the lessee reason to com- 
plain because, if the land had been in his own 
hands, he must have lost the benefit of so much as 
the sea has covered.” | 

Whether this rule is reconcilable with 
the law as laid down in the more recent 
English decisions on the point, such as 
Matthey v. Curling (3), it is unnecessary 
for me to enquire. The effect of those 
decisions is thus stated in Redmans 


Landlord and Tenant, 8th Edition (1924), 


E thing demised is destroyed or rendered 
uninhabitable by fire, flood, tempest, lightning, 
the violence of mob, or the occupation of an 
invading army, the tenant still remains liable for 
the full rent throughout the remainder of the term 
unless the lease contains an express stipulation to 
the contrary.” 

Sukhraj Rai v. Ganga Dayal Singh, 63 
Ind. Cas. 219 (4), and Salimullah v. Kali 
Prosonne Parbat, 33 Ind. Cas. 349 (5), 
arose under special Acts and can hardly 
be relied upon as supporting Mr. Nambiyar's 
contention. In Kunhayan Haji v. Mayan 
(6), the case turned upon the express 
provision of the Transfer of Property Act 
and has, therefore, no bearing on the 
present question. In SubramaniaPatiar v. 
Kattamballi Rama (7), the learned Judges 
basing their decision on the two Calcutta 
eases referred to above, held that where 
the value of the land leased was innundated 
by sea water and became unit for 
cultivation, the tenant, could in the suit 
brought to recover rent, claim abatement. 
This case is like the other cases already 
mentioned, clearly distinguishable from 
the case in hand, but I cannot help 


(3) (1922) 2 oo a LIKB 593; 127 L T 247; 
386; 38 415. ; 

Wa Ind. Cas. 219; 2 P L T 569,6 PL J 665; 
(1922) Pat. 132; A I R 1922 Pat. 169. 

5) 33 Ind. Cas. 349; 22 C L J 969. 

fe 17 M 98.. 

(7) 43 M 132; 53 Ind. Cas. 397; 10 L W 367; 26 M 
L T 266; 37 ML J 654; (1920) M W N 153, 
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remarking that there is at least one 
passage in the judgment which is open to 
question. The learned Judges observe: 
Therefore, even under the Transfer of Property 
Act, following these authorities, the word ‘flood’ 


may have to be restricted the flooding by other 
than sea-water.” 


I fail to see the justification for this 
restricted meaning of the word ‘flood’ 
in s. 108 (b) (e), nor am L able to under- 
stand how this conclusion follows from 
even the judgment of the learned Judges. 

This being an agricultural lease, s. 108 
(b), (e) of the Transfer of Property Act, does 
notin terms apply, but it may be con- 
tended that by analogy the principle 
underlying it as a rule of justice and 
equily may be invoked. But that section 
requires that any material part of the 
properly, owing to any of the specified 
causes, should have been wholly destroyed 
or rendered substantially and permanently 
unfit for the purposes for which it was 
let. What has been proved here at ihe 
most is, that some of the trees on the 
land perished or decayed in the ordinary 
course of nature. On such an inadequate 
ground, a Court acting under s. 108 will 
not adjudge a lease void. 

I, therefore, hold -that the lower Court's 
judgment cannot be supported. I accord- 
ingly pass a decree for the amount claim- 
ed with interest at 6 percent. per annum 
from the date of the plaint and full costs 
here and in the lower Court. 

ACN, Appeal allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2326 of 1935 
February 26, 1936 
CoLpstTRraM, J. 
Misti MUHAMMAD HUSSAIN—Puaintipp 
—-APPELLANT 
VETSUS 


MUNICIPAL COMMITTEE, SIALKOT— 


DEFENDANT— RESPONDENT. 

Punjab Municipal Act (III of 1911), ss. 172, 232— 
Deputy Commissioner, whether can under s, 232, 
suspend resolution—Section only allows suspension 
of execution of resolution—Resolution already acted 
upon—Deputy Commissioner suspending it—Commit- 
tee proceeding under s. 172—Legality of. 

A person applied for permission to build a plat- 
form and the-application was sanctioned by resolu- 
tion of the Committee. Permission was given and 
he constructed a platform. Subsequently, the 
Deputy Commissioner acting under s. 232, Punjab 
Municipal Act, suspended the resolution granting 
eanction and more than two years efter sanction had 
been given, the Committee served the person with a 
notice under s. 172 ofthe Act to demolish the plat- 


form : 
Held, that the suspension of the resolution by the 
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Deputy Commissioner under s. 232 could not affect 
the validity of the sanction granted and acted on. 
All that s. 232 allows is the suspension of the exe- 
cution of a resolution or the prohibition of the 
doing ofan act which is about to be done or is be- 
ing done in pursuance of the sanction granted by 
the Committee. But the Deputy Commissioner did 
not suspend the execution of the resolution nor pro- 
hibit the building ofthe platform. 

Held, also that the circumstances were not such as 
to allow the Committes to proceed summarily under 
s. 172, and that the notice under s. 172 was invalid. 


S.C. A. from the decree of the Senior Bub- 
Judge, Sialkot, dated December 2, 1935. 

Messrs. Barkat Ali and Muhammad Amin 
Sheikh, forthe Appellant. 

Mr. Muhammad Amin Malak, for the Res- 
pondent. 


Judgment.—In September 1928, Mistri 
Muhammad Hussiin, the present appellant, 
a sporis dealer in Sialkot, applied to the 
Municipal Commiltee for permission tocon- 
struct a house jn Greenwood Street. He 
wus granted permission and built the house 
and also several platforms in front of it 
towards the street. The Municipality 
objected tothe platforms and on October 
7, 1929, ihe appellant executed an agree- 
ment with the Committee in consideration 
of being allowed to build the platforms, in 
which he admitted ihat the grounds below 
the platforms belonged to the Committee 
and promised to remove them or allow 
the Committee to remove them at his 
expense whenever the Committee wished. 
In 1931 by which time the appellant had 
been elected ainember of the Committee 
he applied again for permission to build 
a platform at the same place and the 
application was sanctioned by resolution 
No. 266 of July 20, 1931. Permission was 
given and the appellant constructed or 
reconstructed a platform there. 

In December 1933 the Deputy Com- 
missioner acting under s. 232, Punjab Muni- 
cipal Act suspended the resolution of July 
20, 1931 granting sanction and on the 22nd 
of that month more than two years after 
sanction had been given, the Committee 
served he appellant witha notice under 
s. 172 ofthe Act. Thereupon on January 
2, 1934, the appellant instituted the suit 
from which this appeal arises for an in- 
junction to restrain the Committee from 
demolishing the platform. The Subordinate 
Judge struck two issues: (1) Whether the 
notice under s. 172 was valid, and (2) whe- 
ther the plaintiff was entitled to the injunc- 
tion, The question of the appellant's title 
in the land below the platform was not put 
in issue, although he claimed to be owner 
and the Municipality had denied his claim. 
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Tke learned Subordinate Judge decided 
that the site of the platform belonged to the 
Committee being the decision on the 
appellant's admission in the agreement 
executed in October 1929 and that, there- 
fore, the notice was valid because the 
appellant had promised to allow demolition 
of the platform. An appeal against this 
‘decision was dismissed by the Senior Sub- 
ordinate Judge who held that the notice was 
valid because the resolution granting the 
appellant sanction to build the platform 
had been suspended. The learned Senior 
Subordinate Judge did not decide when 
the platform was built, nor whether the 
Sanction given in 1931 was obtained by 
the exercise of improper influence. 

Muhammad Hussain has come to this 
Court with the present second appeal. It 
is argued on his behalf that the notice under 
s. 172 is clearly invalid as sanction had 
been given to build the platform in dispute. 
In my opinion there is force in this appeal. 
It appears that atthe trial ihe Committee 
at first did nct admit that a resolution 
granting permissicn hed been passed and 
refused to produce a copy cf il. But this 
position appears to have been abandoned 
before tke lower Appellate Court and it is 
not denied now that sanction to build a 
Platform was given to the appellant in 
accordance with a resolution of the Com- 
mittee No. 266 of July 20, 1931 as stated 
by the appellant in the witness-box. For 
the Committee itis argued thatthe resolu- 
tion and sanction were  dishonestly 
procured by the appellant by misuse 
of his influence in the Commit- 
tee of which he had become a mem- 
ber. But this dishonesty is not proved nor 
is it proved that the appellant had anything 
todo with the passing of the resolution. 
There is no doubt room for conjecture but 
no evidence. It was for the Municipality 
to prove that the sanction was improperly 
given. Theappellant was not even asked 
in the witness-box if he was present at the 
Meeting which passed the resolution. As 
‘already noled the question of the appellant's 
title was not put in evidence nor prima facie 
was itone necessary for the determination 
of the validity of the notice under s. 172. 
The appellent’s case is that after the execu- 
tion of his agreement he had reason to 
suppose that the site was admitted to be 
his. Buthe was not asked to prove this. 
It isnow alleged that he could have done 
so had an issue been framed. 

The suspension of the resolution No. 266 
by the Deputy Commissioner under s. 232 
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could not affect the validity of the sanction 
granted and acted on. All that s. 239 
allows is the suspension cf the execution 
of a resolution or the prohibition of the 
doing of an act whichis about to be done 
or is being done in pursuance of the sanc- 
tion granted by the Committee. But the 
Deputy Commissioner did not suspend the 
execution of the resolution nor prohibit the 
building of the platform. On the other hand, 
the Committee's case is that the platform 
had been built even before the sanction was 
given. I donot see how the Deputy Cem- 
missioners order suspending the resolution 
could turn a platform, the building of which 
had been sanctioned. The appellant's case 
now is that he built this particular platform 
after sanction had been given in 1:31. The 
Committee have not proved that he did 
not doso, but the appellants’s own state- 
ment in Court leaves no doubt that he had 
at any rale begun tobuild a platform at 
the seme place in 1929. But even if he 


had built this same platform in 192?, the 
building of it was sanclioned in 193], 


Consequently in my opinion the circum- 
stances were not such as to allow the Com- 
mittee to proceed summarily under s. 172, 
Possibly s.175 would have been applicable 
but it has been ruled thata notice under 
that section require the tender of compensa- 
tion tomake it valid. Or it may be that 
the Committee have a cause of action for 
a regular suit based on the agreement to 


force the removal of the platform or the 
recovery of possession of the sile below 
it. These are questicns which do not 


arise here. For the reasons indicated above 
1 accept the appeal with costs throughout 
and grant the appellant a decree to the 
effect that the notice given him under s. 172, 
Municipal - Act, is invalid and that Łe js 
not bound to demolish the platform in Come 
pliance with that notice. 
Ne Appeal allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 313 of 1925 
July 24, 1936 

ROWLAND AND VARMA, JJ. 

LAL BABU-—DECREB-HOLDER — APPELLANT 
Versus 
RANG BAHADUR SINGH—JUDGMENT- 
DEBTOR-~RESPONDENT 

Civil Procedure Code (Act V of 1908), ss. 47, 151, 
0, XXXII, r. 7 (2), O. XLVII, r. 1—~Decree in 
favour of minor—Adjustment by neat friend—Sutt 
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to set aside adjustment on ground of fraud, whether 
lies—Proper remedy—Power of next friend after 
decree. A ; : ; 

An order recording a compromises or an adjust- 
ment of a decree effected by next friend of a minor 
without Court's sanction, during the execution of 
a decree in favour of the minor cannot be set 
aside on ground of that the compromise was obtain- 
ed by fraud, by a s3parate suit in view of s. 47, 
Givil Procedure Code. The proper remedy is by 
way of an application for review or by invoking the 
inherent jurisdiction of the Court; such an applica- 
tion comes under s. 47, and the Court has power to 
take action independently of O. XLVI, r. J, under 
s. 151. Ramgulam Sahu v. Sham Sahat Das (2) and 
Jagannath v. Jaladhar (4), relied on. 

The powers of a next friend after decree cra not 
intended to be wider than such powers before the 
decree whether or not O. XXXII, r. 7 applies in its 
terms; at any rate, the principle is applicable to 
agreements in execution proceedings. Ramguiom Sahu 
v. Sham Sahai Das (21 and Muthalakkammal v. Nar- 


Reddiar (3), relied on. 

aire A. ree appellate order of the Dis- 

trict Judge, Patna, dated September 14, 

1935. l 
Messrs. K.P. J a and Rajeswari 

Prasad, for the Appellant. 
Mesa. K. Husnain and G. P. Singh, for 

the Respondent. 


Rowland, J.—The appellant Lal Babu 
was the holder of a decree for money. 
The decree was cbtained in a suit in 
“which Lal Babu, who is a minor, appeared 
through his maternal grandfather as his 
next friend and a decree was passed for 
Rs. 2,366-8-0. The same next friend acting 
for the minor decree-holder put the decree 
in execulicn and during the pendency of 
that execution a petition was presented 
to the Court apparently signed by the 
judgment-debtor >and. also by the next 
friend on behalf of the minor decree- 
holder reporting to the Court that the 
claim and decree had been satisfied by 
mutual agreement on the judgment-debtor 
executing in favour of the decree-holder 
a certain sale deed. On this petition the 
Court passed an order under O. XXI, 
r. 2, Civil Procedure Code, directing 
satisfaction of the decree to be noted and 
striking off the execution. Thereafter 
an application was presented on behalf of 
the mincr through the same next friend 
praying to the Court to vacate the above 
order, toset aside the entry of satisfaction 
and to restore the execution proceed- 
ing. At the hearing of this application 
Dhanukdhari denied that there had been 
any agreement between him and the 
judgment-debtor to accept that sale deed 
in full satisfaction, denied that he had 
signed the compromise petition and 
alleged that a fraud had been practised 
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on him. It was further stated that the 
sanction of the Court had not been taken. 
to the compromise and adjustment of 
the decree and that the arrangement 
was against the interest of the minor. 
The Subordinate Judge did not recorda 
definite finding as to the genuineness 
of Dhanukdhari’s signature, but held 
that assuming it to be genuine it must 
have been obtained by misrepresentation, 
he found in favour of the applicant on 
ihe remaining points and allowed the 
application in face of objections by the 
judgment-debtor both on the facis and on 
the question of law. 

The judgment-debtor appealed to the 
District Judge sho set aside the finding 
of ihé Subordinate Judge that there had 
been deception practised against the next 
friend of the minor. The District Judge 
found- and it is not disputed—that no 
consent of the Court had been taken to 
adjustment of the decree and he expressed 
no opinion as to whether the alleged 
agreement and adjustment was against the 
interest of the minor. In his opinion the 
procedure followed in making this appli- 
cation was incorrect, the proper remedy 
being by a separate suit. He reversed the 
decision of the Subordinate Judge and the 
result is the present appeal. In O. XXXII, 
r. 7 (2), Civil Procedure Code, it is indicated 
that an agreement or a compromise entered 
into without the leave of the Court with re- 
ference toa suit in which a minoris con- 
cerned is voidable against all parties other 
than the minor; and the District Judge 
relied on the word ‘‘voidable” for the pro- 
position that such an agreement or compro- 
mise is not void. 

The proposition may be conceded: it is 
established by the authority in this Court 
in Ishan Chendra Kundu v. WNilratan 
Adhika1i (1) that a decree passed on such 
a compromise will stand until vacated in a 
proper proceeding. It may be that to set 
aside 9, Compromise decree in a suit the 
proper remedy is a separate suit; but what 
we are dealing with here is an adjustment 
of a decree in the course of execution pro- 
ceedings, and s. 47, Civil Procedure Code, 
reserves for determination by the Court 
executing the decree and not by a separate 
suit all questions between the parties relat- 
ing tothe execution, discharge or satisfac- 
tion of the decree. Therefore, the view of 
the District Judge cannot correctly apply 
to the facts of this case. It is clearly 


(1) 2 Pat. 538; 72 Ind. Cas, 1049; A I R 1923 Pat. 
375; 4 P LT 311; 1 Pat. L R 217; (1923) Pat. 184. 


3 But 


“i 


1936 


pointed outin Ramgulam Sahu v, Sham 
Sahai Das (2) thats. 47 bars a fresh suit. 
It is there observed that the proper remedy 
appears to be either by application for re- 


' view or by invoking the inherent jurisdic- 


tion of the Court. Therefore, it seems that 
this application cannot be defeated and 


should not have been dismissed by the. 


District Judge on the ground that the peti- 
tioner ought to have had recourse to a 
Separate suit. 


Mr. Khurshaid Husnain for the 
respondent has taken a new objection which 
appears to have been raised for the first 
time in this Court. He contends that the 
provisions of O. XXXII, r. 7, which require 
the consent of the Court to any compromise 
of a claim in a suit do not apply to any pro- 


- ceedings taken after the decree has been 
- passed, and that after’ the decree has been 


passed the next friend or guardian for a 
minor can record satisfaction or enter into 
any arrangement on his behalf without 
asking the permission of the Court. This 
isa novel proposition whichin my view 
jis against both principle and authority. 
The broad principle is that a minor is 
incapable of entering into a contract and 
that valid contracts can only be entered 
into on behalf of a minor in very limited 
circumstances by persons whom the law 
especially authorises to act for the minor, 
and to the limited extent to which such 
persons have authority. Where there is no 
law giving a person authority to act on 
behalf of a minor, such authority will not 
ordinarily be deemed to exist and the minor 
will not ordinarily be bound by the acts 
of such a person. Secondly, the Code itself 
makes it clear that the next friend or 
guardian acting for a minor in a litigation 
is in the exercise of his powers as, such 
not exempted from restriction merely 
because a decree has been passed. Order 
XXXII, r. 6 debars him from receiving 
money or movable property on behalf 
of the minor without the permission of the 
Court, and requires the Court to take securi- 
ty from him and give proper directions to 
protect the property from wasile. Therefore, 
on a consideration of the provisions of the 
Code I have little doubt that the powers of a 
next friend after decree are not intended 
to be wider than such powers before the 
decree. It has been held by a Full Bench 
of the Madras High Court in Muthalakkam- 


(2) 5 P LJ 379; 62 Ind. Cas. 234; AI R 1920 Pat. 
750; 1 P L T 6638; (1920) Pat. 358. 
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mal v. Narappa Reddiar (3) that O. XXXII, 
r. 7,is applicable to agreements in execution 
proceedings; and in this Court it has been 
said in Ramgulam Sahu v. Sham Sahai Das 
(2) that whether or not O. XXXII, r. 7, 
applies in its terms, at any rate, the princi- 
ple isapplicable. Therefore, Mr. Khurshaid 
Husnain’s objection should, in my opinion, 
fail, 

It waslastly contended by Mr. Khurshaid 
Husnain that, assuming the minor to be 
entitled to relief against the bargain enter- 
ed into on his behalf without the consent 
of the Court, his remedy could only be given 
tohim in a proceeding framed either as 
a suit or as an application for review. Ag 
above pointed out, the remedy by suit is 
not available to the minor by reascn of 
s. 47 of the Ccde. Therefore, Mr. Khurshaid 
Husnain has argued that this application is 
not maintainable because it does not refer to 
O. XLVIL r. 1 of the Code, but cites s. 47 
and gs. 151 of the Code, and invites the Court 
to use its inherent jurisdiction. The objection 
seems to mein this case particularly to be 
a very technical one. As regards the nature 
of the application what we have to consider 
isnot so much what order or rule of the 
Code has been cited by the party, but what 
is the substance of the relief asked for. The 
prayer was to vacate an order which had ob- 
viously been passed by .the Court under a 
misapprehension that the Court had power 
to pass it, whereas the Court had in fact 
no power to pass such an order in conse- 
quence of the minority of the decree-holder 
which was not at the time brought to the 
notice of the Court. This may have been 
a ground on which tke Court could be mov- 
ed to review its order; but I am also of 
opinion that in such circumstances as these 
the Court has power to take action indepen- 
dently of O. XLVU,r. 1. In Jagannath 
vy. Jaladhar (4) it was held that an appli- 
cation similar to the present one came 
under s. 47, Civil Procedure Code, and the 
Court had power to deal with it thereunder. 
I am of opinion that this is a matter in 
which the Court had power to act under 
s. 151 and that, therefore, no objection is 
sustainable against the procedure followed. 
I would allow the appeal and restore the 
order cf the Subordinate Judge awarding 
tothe appellant his costs of the District 
Judge's Court and of this Court. 

Varma, J.—I agree. 

D. Appeal allowed. 

(3) 56 M 430; 142; Ind. Cas. 622; "A I R 1933 Mad. 
456; 64 M L J 437; Ind. Rul, (1933) Mad. 231; 37 LW, 
414: (1933) M W N 189 (F. B.). 

(4) 26 C LJ 317; 40 Ind. Cas. 839; ATR 1918 Ca 1.551 
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___ MADRAS HIGH COURT. 
Criminal Revision Oases Nos. 926 to 930 
and Petitions Nos. 855 to 859 of 1935 
April 29, 1936 
Brasuey, C. J. AND GENTLE, J. 
JONNALAGADDA RAMALINGAYYA 
AND OTHERS— PETITIONERS 
VEYSUS 
EMPEROR—Oppositr Party 

Press (Emergency Powers) Act (XXIII of 1931), ss. 2 
(1) (6), 4 (1) (d)—Pamphiets coming within 8.2 (1), will 
also come within s.2 (6) if they contain matter describ- 
edins. 4(1)—‘The rich’ definitely'described as zamin- 
dars, millowners and landlords—Whether form a sufi- 
ciently ascertained class within s. 4 (1)—-Atiack on 
this class in news-sheets— Offence. 

Sub-sections (1) and (6) in s, 2 are not mutually ex- 
clusive and although the pamphlets in question come 
within sub-s. (1) they wili alsə come wishin sub- 
s. (6) if they contain any matter described in s. 4 (1) 
as amended. 

The rich as more definitely described as zamin- 
dars, millowners and land-owners, form a sufficient- 
ly ascertained class to satisfy the requirements of 
the Act. The attack upon this class is clearly one 
which would tend in the minds of uneducated readers 
amongst whom the pamphlets were distributed, to 
bring His Majesty's subjects into hatred and con- 
tempt. Emperor v. Maniben Liladhar Kara (2), dis- 
tinguished. Roam Saran Das v. Emperor (3), relied 


on. 
Cr. R.C. from the judgment of the Ses- 


sions Court, Guntur, in ©. A. Nos. 57, 58 and’ 


59 of 1935. 


Messrs, B. Jagannatha Doss, T. A. 
Ananta. Iyer, S. Suryaprakasam, M. C. 
Srinivasan and J. Krishnamurthy, for the 
Petitoners. 

Messrs. A. Narasimha Iyer and K.V. 
Rumaseshan, for the Crown. 

Order.—These criminal revision cases 
arise out of conviction under s. 18 (1), 
Indian Press (Emergency Powers) Act, 1931. 
Griminal Revision Cases Nos. 926, 923 and 
930 of 1935 are in respect of the judgment 
of the Sessions Judge of Guntur dismiss- 
ing the appeals against the order of con- 
vietion by Mr. Strathe, District Magistrate 
of Guntur; and Criminal Revision Cases 
Nos. 927 and 928 of 1935 relate to convic- 
tions by the Third Presidency Magistrate, 
Egmore, Madras. The petitioners were 
convicted of the offence of having distri- 
buted unauthorized news-sheeisin Guntur 
and Madras respectively and were sentenc- 
ed on conviction to simple imprisonment 
for six months. The points arising in these 
cases have been dealt with in one common 
argument and can be disposed of in one 
judgment. 

The petitioners in all these cases were 
members of a body known as the Labour 
Protection League; and as regards the 
Guntur prosecution, one of them is the 
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president, another the secretary and the 
third the joint secretary of that body there 
and in Madras the petitioners are mem- 
bers of it. As regards the Guntur cases, 
the charge was that the petitioners dis- 
tributed in Guntur two unauthorized news- 
sheets, namely, pamphlets Nos. 6 and 7 and 
in the Madras case the same pamphlets 
were distributed by the Madras petitioners. 
The questions for consideration are whether 
these pamphlets are‘‘'news-sheets” within 
the meaning of the Indian Press (mer: 
gency Powers) Act. and whether these 
pamphlets come within the terms of s. 4 
(1) (d) of the Act as amended by the Crimi- 
nal Law Amendment Act, 1932, namely, 
as tending directly or indirectly to bring 
into hatred or contempt the Government 
established by law in British India or the . 
administration of justice in British India 
or any class or section of His Majesty's 
subjects in British India or excite disaffec- 
tion towards His Majesty or the said Gov- 
ernment, the publication and distribution 
of the pamphlets having been proved by 
the evidence of the prosecution witnesses. 
The two pamphlets in question are part of a 
series issued by the Labour Protection 
League; and of the pamphles, the subject 
of the charges, namely, Nos. 6 and 7, 
No. 6 is entitled “Deception practised by 
the rich and the difficulties they bring 
upon the poor” and No. 7 isa drama. Be- 
fore any reference is made to the matters - 
set out in these twe pamphlets, we have 
to consider whether they come within the 
definition in the Act of “news-sheets”. The 
definition section is s. 2 and in sub-s. (6) 
‘“news-sheet” is defined as follows: 

“ ‘News-sheet’ means any document other than 
a newspaper containing public news or comments 
cD DANG news or any matter described in subs, 

Itis also necessary to refer to sub-s, (1) 
as the petitioners’ contention is that the 
pamphlets in question fall within the de- 
finition of “book” in that sub-section and 
not within subs. (6). Sub- section (1) reads 
as follows: 

“ ‘Book’ includes every volume, partor division 
of a volume, pamphlet and leaflat, in any language, 
and every sheet of music, map, chart or plan sepa- 
rately printed or lithographed.” 

The petitioners’ argument is that these 
pamphlets are not “news-sheets” as defined 
in sub-s. (6) but are pamphlets or 
leaflets coming within the definition of 
“book” in sab-s. (1), and that the two sub- 
Sections are mutually exclusive. Turning 
to sub-s. (6) the pamphlets in question 
certainly are not newspapers but they are 


~ 
= 


5 
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clearly documents and if they contain any 
matter described in sub-s. (1) s. 4 of the 
Act as amended, they come within the defi- 
nition of “ news-sheet,” that is to say, 
words, signs or visible representations which 
have the tendency to which we have al- 
ready referred. One other sub-section must 
be referred to and that is sub-s. (10), s. 2, 
which defines “unauthorized news-sheet” 
es being “any newssheet other than a 
news sheet published by a person autho- 
rised under s. 15 to publish it.” It is 
beyond question that the authorify speci- 
fied was not obtained in any of the cases. 
Mr. Jagannatha Doss on behalf of the 
petitioners in the course of his able and 
strenuous argument contended that what 
is intended by a ‘news sheet’ is something 
having some news value; and in support 
of his argument relied upon Jitendralal 
Banerji v Emperor (1); where it was held 
that information which concerns matter of 
publice and topical interest as conirested 
with purely historical interest is public 
news and that information conveyed by 
photographs of persons in the Chittagong 


_ armoury raid, though discovered more than 


two years alter the raid, the legal proceed- 
ings and emergency measures arising out 
of it not having terminated, is public 
news and such photographs are news-sheeis 
within the meaning of the Indian Fress 
(Emergency Powers) Act. Panckridge, J. 
goes for assstance to the definition of 
‘news in the Oxford English Dictionary 
which is £s follows: 

< “Tidings: The report or eccount of recent events 
or occurrences brought or coming to one as new 


information ; new occurrence as a subject of report 
or talk; ” 


and isof the opinion that the information 
conveyed by the photographs in question 
was of that descriplion and that the 
photographs were ‘news sheets’ within tle 
meaning of sub-s. (6) to s. 2 But he 
further added that it was not necessary 
to consider whether they were news-sheeis 
as containing matter described in sub-s. 
(1), s.4. This czse, therefore, leaves that 
important question open though it suggests 
that they may be. We are of the opinion 
that sub-ss. (1) and (6) in s. 2 are not 
mutually exclusive and that although the 
pamphlets in question come within sub-s. 
(1) they will also come within sub-s. (6) if 
they contain any matter described in s. 4 
(1) as amended. It is necessary, therefore, 


. fo consider the latter question ; and, before 


(1) 60 C 1089; 143 Ind. Cas, 612; A I R 1933 Cal. 
458; (1933) Cr. Cas. 726; 34 Or, L J 619; 37 O W N 990; 
Ind. Rul, (1933) Cal, 457, 
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doing so, we refer to the pamphlet No. 9 
which sets out in 25 clauses the require- 
menis of coolies and also in 10 clauses the 
reasons why a labour union is necessary. 


They are «s follows:— 

“(1) For safeguarding the rights of labourers; (2) 
for earning wages commensurate with labour; (3) 
for determining the number of working hours and 
wages appropriate to the same; (4) to end competi- 
tion between labourers; (5) to settle the internal 
disputes amongst themselves; (6) to be educated 
through journals and books as regards the working 
of labour unions in other countries ; (7) for improv- 
ing education and knowledge; (8) for labourers to 
become united and to acquire self-1 espect like others; 
(9) to save themselves from the exploitation of rich 
people, and (10) to drive away the demcn of 
poverty.” 
` No objection at all can be taken to any 
of thcse objects provided that proper means 
are taken to achieve them. We will now 
refer to pamphlet No. 6. As before stated 


this is headed : 

“Cheating or deceit practised by the wealthy, and 
the hardships which they inflict,” 
and the following passages are to be dis- 


covered in that pamphlet : 

“We shall try to know in this pamphlet who is 
the cause for all the miseries in this world, namely, 
for ignorance, poverty, adultery, resulting therefrom, 
for famine and for injustice. Wherever you see in 
this world, unless the labourer works and sweats 
either millionaires or multi-millionaires or land- 
owners orzamindars cannot sit with cross legs and 
enjoy happiness. The wealthy have in their hands 
fcr their selfish profit the machinery and other 
implements and use the labourers simply as pawns. 
The wealthy divide the labourers, create quarrels 
between them and get them thrashed to death. For 
the fierce wars that take plsce in this world the 
wealthy are the cause. In these times Governments 
speak only in favour of the-fatty-growing and lazy 
peop'e who earned lakhs and crores. They do not 
encourage nor even think of those who live by just 
means undergoing all suits of difficulties and sweat- 
ing with work day and night. Governments work 
in favour of the wealthy, i. e, mcneyed class. 
Therefore, war with other countries is inevitable. 
All the trade and ecmmerce are in the hands of the 
rich. If any obstruction is caused by foreign coun- 
tries to their trade, they cause war by deceitful 
means. By whom? By innocent coolies and by 
drunken and drugged aimy. The wealthy and their 
Goverments use many strategems to prevent the 
poor from revolting. The rich are responsible for 
our poverty. Injustice, deception and devilish deeds 
are inthe rich. Machinery which prepare all things, 
factories having machiney, buildings, lands, railways, 
steamers, aeroplanes, gold, silver, copper, iron and 
other mines and banks must all come into the 
control cf the coolies. We have got the power of 
upsetting the world.” | 

Pamphlet No. 7 is a story or a drama 
in which the following actors amongst, 
others appear: Sait Lutidas ( meaning 
plunder), Koonilal (murder), a big mill- 
owner; Goonda Bhai (rowdy); Chori Lal 
(theft); Karunakar (socialist male cooly) ; 
Leelavati (his wife): coolies in the mill and 


women coolies, This drama opens with a 
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scene on the Swarajya maidan. A meeting 
has been held to praise the charitable deeds 
of the factory owner Sait Lutidas Kunhilal. 
The socialist agitafor interrupts it by 
singing the necessity for union among 
coolies and by lecturing on the false charities 
of Sait Lutidas Kunhilal and by exhorting 
the workers against the rich. He gains 
over the other coolies and the meeting 
breaks up. In scene No. 2 millowner Sait Luti- 
das Kunhilal discusses with his servants 
his plans for debauching the wife of Kar- 
unakar and other female coolies in the 
mill. There is an impassioned speech by 
the wife Lakshmiin which she says ‘the 
rich under the mask of God rob us of our 
wealth, lives and chastity. Sheis inter- 
rupted by cries of ‘murder. The corpse 
of another woman coolie Subbamma seduc- 
ed and murdered by the millowner is found 
and taken over by the Police. Lakshmi 
makes another speech in which she says 
that the organisers of the political meeting 
have the support of the Government and 
rob the wealth, respect, chastity 
and life of the poor coolies. The millowner 
and his servants discuss their plans to 
conceal the murder of the woman Subam- 
ma and the corruption of Lakshmi. The 
millowner says: “If we bribe the case will 
“go. The Government is ours.” Scene No. 3 
‘depicts the organization of a strike, songs 
by Karunakara in which the rich are re- 
ferred to ag royal highway robbers of in- 
nocent people. The reserve Police come 
to disperse the strikers. Karunakara argues 
with them and the millowner replies : “Ho, 
fool, Government is ours. It is intended to 
safeguard our lives.” Scene No. 4 is ina 
Court hall. Karunakara argues with the 
Judge saying: 

“You create differences among us and make us 
kill one another. You are outraging the modesty of 


my women and committing murders. You speak on 
behalf of the rich.” 


The Judge threatens Karunakara with 
a charge of bringing a false accusation. 
The Police proceed to the bungalow of the 
millowner and find Lakshmi wrongfully 
confined there. Because he is poor, 
Karunakars can prove nothing : 

“The millowner on account of his riches did ag 
he pleased and people respected him. If the poor 
want to substantiate, wealth eclipsed justice. Nobody 
dare put up a case against the Sait.” | 

The enquiry, however, commenced against 
him. Lakshmi gives her evidence but the 
Sait is let off*as innocent and Karuna- 
kara and other s'rike leaders are convicted 
and sentenced to various terms of imprison- 
ment, Karunakara thought “this is all due 
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to effect of wealth.” The following words 
by Lakshmi are worthy of remark : 

“Everyone bearing false titles, deceiving the people 
outwardly, pretending to be working against the 
Government and giving lectures but secretly with 
the support of the Government, robbing the wealth, 
chastity and the lives of the poor.” 

There is also this statement : 

“liven if by chance the matter comes to Court, 
there is no fear. If money is scattered for bribes, 
the are will vanish. Is not the Government also 
ours?” 


These are the words of the Sait to his 
friends. The administration of justice of 
course is represented by the Judge who 
conducts the trial in a very prejudiced 
manner and is depicted as having unjustly 
acquitted the Sait who had been charged 
with seduction and wrongful confinement, 
observing that :— 

“he is a very famous person, a leader of the people, 
a great donor, a pious man, and that the crime 


imputed to him is not satisfactorily proved and that 
it had been fabricated by his enemies.” 


With the labour strikers the Judge deals 
very heavily. Heconvicts them and awards 
imprisonment of from 3 to 6 years each 
and an additional year to Karunakara for 
having brought a false case against the 
Sait which causes Karunakara to think 
“the power of money—all this.” 


We may at once say that the admini- 
stration of justice thus depicted is clearly 
brought into hatred and contempt. We 
have to consider the class of persons 
amongst whom these pamphlets were dis- 
tributed, viz, millhands at Guntur and 
scavengers in Madras. They were all of the 
cooly class, most of whom are entirely un- 
educated. What effect could this have upon 
their minds other than arousing feelings 
of hatred and contempt for the admini- 
stration of justice which is depicted as 
being on the side of the rich and suscept- 
ible to bribes. On that ground alone we 
are satisfied that pamphlet No. 7 is a “news- 
sheet” as defined ins. 2 (6), Indian Press 
(Emergency Powers) Act, as containing 
matter which tends directly or indirectly 
to bring into hatred or contempt the ad- 
ministration of justice in British India; 
and it would not be necessary to consider 
the question of whether the words had the 
tendency to bring into hatred or contempt 
the Government or any class or section 
of His Majesty’s subjects in British India, 
but we will nevertheless consider them. 
The lower Courts have taken the view that 
the words had that tendency both as 
regards Government andthe class or sec- 
tion of His Majesty's subjects in British 
India; and as regards the former, we ara 
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‘clearly of the view that there has been 
an attack upon the Government in that 
Government is charged with siding with the 
rich and the rich and the Government are 
depicted as the two enemies of labour and 
susceptible cf taking bribes. It is a 
Charge of gross partiality against Govern- 
ment and, addressed as it is to unedacat- 
ed persons, itis likely to inspire in them 
feelings of hatred and contempt towards 
the Government. The more difficult 
question is whether there has been an 
attack upon any definite and ascertain- 
able class of His Majesty’s subjects, and in 
this connection, reference was made to 
Emperor v.Maniben Liladhar Kara(2) which 
was a criminal appeal from a conviction by 
the Chief Presidency Magistrate of Bombay 
of the appellant under ss. 124-A and 153-A, 
Indian Penal Code. The wordsin s. 153-A 
are ‘between different classes of His Ma- 
jesty’s subjects’ whereas the words in ques- 
tion here are ‘class or section.’ In that 
Casein a speech addressed to labourers 
the appellant had attacked the capitalists 
“but it was held by Beaumont, C. J., and 
Nanavati, J., that ‘capitalists’ are not a 
sufficiently defined class and thatthe des- 
cription ‘capitalists’ is altogether too vague 
a phrase todenote a definite and ascertain- 
_able class so as to come within s. 193-4, 
Indian Penal Code. But Beaumont, C. J., 
held that the attack upon Government 
brought the case under se. 124-A, Indian 
Penal Code. In this case, however, we kave 
not got to deal with an attack upon capi- 
talistes, ibut upon the rich more defni- 
tely referred to in the pamphlets as zamin- 
dars, mill-owners and land-owners, and in the 
drama the class attacked is clearly the 
~ mill-owning class; and we are informed that 
in Guntur there are 30 mills and factories 
employing 7,000 coolies amongst whom the 
pamphlets were distributed. Upon this 
point we get assistance from a decision of 
the Allahabad High Gourt, viz, Ram Saran 
v. Emperor (3). There a pamphlet definilely 
referred on ihe one side to the Kisan labou- 
rers in the District of Muttra who labour 
in the fields and factoriesand on the other 
hand the rich persons, zamindars, bankers 
and petty shopkeepers. Bennet, J., held 
that the classes referred to in the pamphlet 
were sufficiently well-defined for the pur- 
pose of s. 16, Press (Emergency Powers) 
Act of 1931, asamended by the Criminal 

(2) 57 B 253; 141 Ind. Cas. 760; A I R 1933 Bom. 65; 
(1933) Cr. Cas. 182; 34 Cr. L J 23); 34 Bom. L R 1642; 
Ind. Ral. (1933) Bom, 183. 


(3) ATR 1934 All. 717; 149 Ind. Cas, 710; (1934) Cr, 
Cag, 903; 35 Or, L J 1000; 6 R A 960, 
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Law Amendment Act of 1932. In this judg- 
ment the decision of the Bombay High Court 
in Emperor v. Maniben Liladhar Kara (2), is 
referred to and distinguished. Bennet, J. 
says that : l 

“The word ‘capitalist’ has not been used in the 
present pamphlet and, therefore, the particular 
difficulty which cccurred in the Bombay ruling 
does not arise. The pamphlet, however, definitely 
refers on the one sìde tothe Kisan labourers in the 
District of Muttra who labour inthe fields and fac- 
tories and on the other hand tothe rich persons the 
zamindars, the bankers and the petty shop-keepers. I 
do not think that there is any difficulty in holding that 
the classes referred to in the pamphlet are sufficiently 
well-defined for the purpose of the section in ques- 
tion,” 


This case is also of importance on the 
question as to whether the pamphlets 
come within the definition of ‘news-sheeis' 
in the Act and Bennet, J., says : 

“Ifthe pamphlet comes within the kind of pam- 
phlet described ag promoting feelings of enmity or 
hatred between different classes then the pamphlet 
becomes a news-sheet, and a person who publishes 
or distributes that news-sheet will be guilty of 
publishing an unauthorised news-sheet under s. 18 
and punishable with six months’ imprisonment or 


fine, 

and he held that the pamphlet was of such 
anature. The view expressed by Bennet, 
J., upon both points is, in our opinion, 
correct and, therefore, the rich as more 
definitely described as zamindars, mil- 
lowners and land-owners form, a sutfici- 
ently ascerlained class to satisfy the 
requirements of the Act. The attack upon 
this class was clearly one which would tend 
in the minds of uneducated readers amongst 
whom the pamphlets were distributed to 
bring His Majesty’s subjects into harted 
and contempt. The news-sheets, therefore, 
tended to bring into harted and contempt: 
(1) Government established by law in British 
India, (2) the administration of justice in 
British India, and (3) a class or section of 
His Majesty's subjects in British India, 
within s. 4 (1), Press (Emergency Powers) 
Act of 1931, as amended by the Criminal 
Law Amendment Act of 1932, 5.16. If is 
conceded that if these pamphlets: come 
under sub-s. (d) of the latter Act, Expl. 4 is 
of no application. The objects of the league 
were no doubt quite unobjectionable but 
these objects could not possibly be advance- 
ed by an attack such as is contained in 
the pamphlets. The language employed 
is highly inflammatory and the facts are 
grossly exaggerated and distorted. There 
is no fair discussion of the coolies’ case. It 
is wholly an attack on Government, the 
administration of justice and aclass. The 
petitioners were all rightly convicted. The 
offence is a Very seriousone and when Mr, 
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Jagannatha Doss was asked whether his 
clienis or anyof them were prepared to 
express their regret for their conduct he 
Stated that he had no instructions from them 
to do suand this being sc, we see no reason 
whatever for reducing the sentence. The 


- petitions will be dismissed. The petitioners 
. “must surrender to their bail. 


A-N. Petition dismissed, 
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MADRAS HIGH COURT 
Civil Miscellaneous Second Appeal No. 94 
of 1935 
September 15, 1936 
D Cornisu, J. 
KARUPPANDA GOUNDAR AND ANOTHER 
— SURETIES:—A PPELLANTS 


i VETSUS 
V.C. T. N. CHIDAMBARAM CHETTIAR 
AND ANOT8ER—P LAINTIFFS—-RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 55(— 
Arrest of judgment-debtor—Surety for filing insol- 
wency petition and prosecuting it— Adjudication of 
debtor annulled for failure to apply jor discharge 
in time—Liability of surety— Construction of bond. 
Where a judgment-debtor was arrested in execu- 
tion of a decree and the appellants entered into a 
bond undertaking to produce the debtor before the 
Court whenever directed, to cause him to file 
an insolvency petition within one month from 


that date and to get him to prosecute it to its very 


Pj 


end and also to produce him in the meantime, and 
though the debtor filed an insolvency petition and 
was duly adjudicated an insolvent, he failed to apply 
for his discharge within the prescribed time and his 


' Insolvency was annulled : 


Held, that as soon as the judgment-debtor was ad- 
judicated an insolvent, the liability of the surety 
under the surety bond became extinguisbed and the 
decree-holder was not entitled to proceed against the 
surety bccause of the subsequent annulment of the 


adjudication for failure to apply withintime for dis-. 


charge. Kandasami Chettiar v. Annamalai Chettiar 
(1), distinguished. 

C. M.S. A. against the order of the Court 
of the Subordinate Judge of Dindigul, dated 
June 27,1935 in A. S. No. 79 of 1934 (E. P. 
No. 490 of 1934 in O. 8. No. 113 of 1931 
D. M. C. Palani). 

Messrs. K. Rajah Ayyar and K. Subra- 
maniam, for the Appellants. 


Mr. A. C. Sampath Ayyangar, for the 
Respondents. 
Judgment.--The appellants are the 


sureties upon a bend given by them to the 
Court in pursuance of the provision in s. 55 
(4), Civil Procedure Code. 

The respondent, a decree-holder having 
arrested his juckgment-debtor, that person 
expressed his intention of taking the benefit 
of the Insolvency Act, the decree debt 
being for Rs, 2,000. Accordingly the appel- 
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lanis entered into a bond whereby they 
undertook to produce the debtor before 
the Court whenever directed. 

“To causs him to file an insolvency petition with- 
in one month from that date, and to get him to prc- 
secute it to itsvery end and also to produc2 him in 
the meantime.” 

In skort, the bond appears to have been 
so framed as to carry into effect the pur- 
pose for which security can be required by 
the Court under s. 55 (4), namely, to ensure ~ 
that a debtor who, on his arrest, and in 
order to be released from arrest expresses 
an. intention to apply to be declared an 
insolvent shall carry out that intention. It 
so happened that the debtor presented his 
Insolvency Petition and was duly adjudi- 
cated an insolvent. But failing to apply 
for his discharge within the prescribed time 
his insolvency has been annulled. In these 
circumstances the decree-holder has sought 
to make the sureties liable, and both the 
lower Courts have enforeed this liability. 
The construction which the lower Courts 
have put upon the bond is that it ensured 
the proper conduct of the insolvency up 
to the final discharge. In my judgment 
this js io put an undue and unnatural 
strain upon the language of the bond. The 
undertaking was that the debtor should 
prosecute the insolvency petition to its 
very end. The plain meaning of that I 
think is that the debtor was to prosecute 
his insolvency petition until iis termination 
which might ke ils dismissal by the Court 
under s. 25 or an order of adjudication 
made by the Court under s. 27. These 
were the only two ends for the debtor's 
insolvency petition. The sureties might 
have extended their liability beyond that 
point, as they did in the case reported in 
Kandasami Chetitar v. Annamalai Chettiar 
(1). But they have not done so in the 
present case, and having regard to the 
object contemplated by s. 55 - (4) of the 
Civil Procedure Code, there was no neces- 
sity for them to do so. In my judgment, 
therefore, the liability undertaken by the 
sureties upon the present bond was satisfied 
by the adjudication of the judgment-debtor 
upon his petition. It follows that the lower 
Court's order must be set aside and this 
appeal is allowed with costs throughout. 
peal allowed. 
Cas, 531;6 RM 
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OUDH CHIEF COURT 
First Civil Appeal No. 59 of 1934 
October 21, 1936 

Srivastava, A. O. J., AND ZIA- UL- HASAN; J. 

DURGA BAKHSH SINGH AND ANoTHER-~ 
DEFENDANTS-—APPELLANTS 

versus 


CHANDRAPAL SINGH AND OTABRS — 


PLAINTIFFS AND ANOTHER —RESPONDENTS 

Custom—Succession—Besain Thakurs of Kan- 
dhauli~—Daughters are excluded from inheritance — 
Widows do not become absolute owners of property 
left by husbands — Deed—Construction—Words— 
“Malik”, interpretation of—Wajib-ul-arz-—-Should be 
interpreted in consonance with Hindu Law—Words 
should not be strictly interpreted. 

Held, (i) that among Besain Thakurs of Kan- 
dhauli, there is a custom of the exclusion of daughters 
from inheritance; 

(24) that there was no custom that widows among 
Besain Thakurs become absolute owners of the pro- 
perty left by their husbands. 

The word “malik” should be taken to mean ab- 
solute owner only where there is nothing to the 
contrary either in the context of the document in 
which “the word “malik” occurs or in the surround- 
ing circumstances. 

The proper construction to be placed upon a wajib- 
ul-arz is that which is compatible with the rules 
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of Hindu Law. Dhonde Singh v. Sant Bakhsh Singh 
(1) and Sant Bathsh Singh v. Bhagwan Bakhsh Singh 
(2), followed. 

In view of the fact that men of the education and 
culture of settlement officials like patwaris and qa- 
nungos were generally responsible for the phraseo- 
logy of the wajih-ul-araiz, it would not be correct to 
treat the wording used ia wajib-ul-erzes as one 
would treat the wording of a document prepared by 
a lawyer, 


F. ©. A. against the order of the Subordi- 
ka Judge, Partabgarh, dated March 29, 
1934. 


Messrs. M. Wasim and B. P. Misra, for 
the Appellants. 

Mr. Radha Krishna, for the Respondents. 

Judgment.—This is a first appeal 
against a decree of the learned Civil Judge 
of Partabgarh decreeing the plaintifs- 
respondents’ suit for s declaration that a 

ift made by defendant No. 3 in ‘favour of 
RS daughter's sons, defendants Nos. 1 and 
9, is void and not binding on them after 
the death of defendant No. 3. The follow- 
ing pedigree will show the relationship 
between the parties:— 

















UMRAO SINGH 
, | 
Sheoperson Singh ara Singh 
Behari Bakhsh Singh, Chandrapal Singh, Surajpal Singh 
(his widow Musammat Subhraj plaintiff 
Kunwar, defendant No. 3) No. 1. 
Musammat Musammat Ganga me Singh, Bhagwat Singh, 
Jadu Kumari Rajpal Kumari plaintiff No. 3, plaintiff No. 2. 
(issueless.) 
Durga Prasad Singh, Jaipal Singh, 
l defendant defendant - 
No, 1. No. 2 


Jt will be seen that ‘while Chandrapal 
Singh, plaintiff No. 1, is cousin of Behari 
Bakhsh Singh, husband of defendant No. 3, 
the other plaintifis are nephews of Chandra- 
pal Singh. 

The dispute in the case relates to the 
property of Behari Bakhsh Singh, who died 
on April 22, 1933, leaving his widow Musam- 
mat Subhraj Kunwar, defendant No. 3 and 
two daughters Musammat Jaddu Kumari 
and Musammat Rajpal Kumari. The appel- 
lants are the sons of Musammat Jaddu 
Kumari. The deed of gift in their favour 
was executed by defendant No. 3 on July 
26, 1933. The plaintiffs and Behari Bakhsh 
Singh are Besain Thakurs and the plaint- 
iffs’ allegation’ was that according to the 

165 —109 & 110 


custom of their tribe and family, daughters 
are totally excluded from inheritance.’ 

The defendants did not admit that the 
plaintifs were the reversionary heirs of 
Behari Bakksh Singh, but that position has 
been given upnow. They also denied the 
custom alleged by the plaintiffs and seb up 
another custom of the family by 
which a widow became full owner of the 
property inherited by her from her husband. 
The defendants, therefore, pleaded that 
Musammat Subhraj Kunwar was perfectly 
entitled by this custom to, make a gift of 
the property in dispute to defendants Nos. 1 
and 2. It was further alleged that the 
gift had been made by Subhraj Kunwar in 
accordance with the oral will of her hus- 
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band. -It was also pleaded that that gift 
was at best an acceleration of succession 
in favour of defendants Nos.1 and 2 and 
could not, therefore, be impugned by the 
plaintiffs. 

The learned Civil Judge framed seven 
issues on the pleas raised by the defendants 
and deciding all of them in favour of the 
plaintiff's decreed the suit. 

The learned Counsel for the appellants 
raised only two points in arguments before 
us, namely, (1) that according to the custom 
of. the family Subhraj Kunwar became 
absolute owner of the property that devolv- 
ed on her from her deceased husband and 
that, therefore, she was quite competent to 
a the gift in favour of the appellants 
an 
- (2) that daughters and daughters’ sons 
were not excluded from inheritance by any 
custom of the family or tribe. 

We take up the question of the alleged 
exclusion of daughters first. The property 
in dispute is situated in the village of 
Kandhauli. It appears, however, from the 
history of the Besain Thakurs given in the 
wajib-ul-arz of Kandhauli (Ex. 6) and the 
fact is not disputed, that the Besain 
Thakurs inhabiting the villages of Kan- 
dhauli, Parmai Sultanpur and Kashipur are 
descended from a common ancestor and 
belong to the same stock. The plaintiffs- 
respondents have filed wajib-ul-arzes of 
all these three villages and all of them 
emphatically lay down that daughters will 
not be entitled to inheritance in any case. 
This plea wasin fact not pressed by the 
learned Counsel for the appellants and we 
decide in agreement with the learned Civil 
Judge, that among Besain Thakurs of 
Kandhauli there is a custom of the exclusion 
of daughters from inheritance. 

We also agree with the Court below that 
the defendants have failed to prove that 
widows among Besain Thakurs become 
absolute owners of the property left by their 
husbands. Reliance is placed on cl. (4) of 
the wajib-wl-arzes, Exs. 6, 11 and 12. In 
Ex. 6 the words are:— 

“In. case of non-existence of male issue the legally 
married wife, provided she remains at the house 


of her deceased husband, shall get the assets of 
her husband (malika tarka shauhri hogi)”. 

In Ex. 1] the relevant portion of para. 4 
is as follows:— 

“In case any son died without leaving any issue, 
his legally married wife, provided she remains at 
her husband's hotise, shall be absolute owner 
(malika kamila) of the property of the deceased." 

Exhibit 12 says: — 

“Tf there is no male issue, his legally married 
wife if she remains at the house of her husband 
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shall get the assets of ber husband (tarka shauhr 
pawegt) .” ear 
Stress is laid on the word “malika” used 
in Exs. 6 and 11 and it is argued that 
according to the pronouncements of their 
Lordships of the Judicial Committee, the 
word “malik” should be taken to mean 
absolute owner. This is, however, so only 
where there is nothing to ihe contrary 
either in the context of the document In 
which the word “malik” occurs or in the 
surrounding circumstances. In the present 
case we find lihat in all the three wajtb-ul- 
arzes the provision about. the widow suc- 
ceeding to her husband’s properiy is made 
subject to the condition that she should 
stay at her husband's house. This condi- 
tion appears to us to be wholly inconsistent 
with the widow's absolute ownership of the 
property. In view of the words used, we 
cannot accept the interpretation put upon 
the provision by the learned Counsel for 
the appellants, namely that the widow 
should not have deserted her husband dur- 
ing his lifetime. The plain and clear mean- 
ing of the words is that a widow would lose 
her right to her husband’s property if she 
should leave his house for good. There is 
also force, in our opinion, in the argument 
that looking to the mentality of Thakurs 
and to the total exclusion of daughters from 
inheritance, it cannot reasonably be -held 
that it was intended to confer absolute 
rights on widows, for the principle under- 
lying the exclusion of daughters is the 
desire that property should not go out of 
the family and ihis object will be com- 
pletely frustrated if the widows are held 
to be absolute owners. Moreover, we are in 
complete agreement with what was held not 
only by a Bench of the late Court of the 
Judicial Commissioner of Oudh in Dhonde 
Singh v. Sant Bakhsh Singh, 3 O. 0.181 (1), 
but also by this Court in Sant Bakhsh Singh 
v. Bhagwan Bakhsh Singh, I. L. R. 6 Luck- 
now 365 (2), namely, that the proper con- 
struction to be placed upon a wayjib-ul-are 
is that which is compatible with the rules of 
Hindu Law, but to hold that the wajib-ul- 
arzes in question provide for the absolute 
ownership of widows is completcly incon- 
sistent with Hindu Law. Further though 
we agree that every wajib-wl-arz should be 
construed on its own terms, we may point 
out that in the wajib-ul-arz that was before 
this Court in the case of Durga v. Lal 


(1) 300181. 
(2) 6 Luck. 385; 129 Ind, Cas. 328; 7 O W N 1082; A 
I R 1931 Oudn 25: Ind. Rul, (1931) udh 104, 
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Bahadur, 5 O. W. N. 992 (3), it was provid- 
ed not only that the widow of an issueless 
proprietor became owner of his assets but 
also that she possessed power of transfer and 
yet the learned Judges who decided the case 
held that the power of transfer referred to 
should be interpreted as power of transfer in 
accordance with Hindu Law. We are, 
therefore, of opinion that on a proper con- 
struction of the wajib-ul-arzes before us it 
must be held that issueless widows succeed 
to the property of their husbands subject 
to the condition mentioned in the wajib-ul- 
arzes and to Hindu law. 

It was argued that in none of the wajib- 
ul-arzes was there any provision for deyolu- 
tion of property after the widow's death 
and that this was because widows were 
made full owners of the property. This 
omission, however, does not present any 
difficulty to our minds. In the first place 
there is also no provision in the wajib-ul- 
arzes that after the widow's death the pro- 
perty will devolve on her heirs, and in the 
second if, as we hold, it was meant that 
widows should succeed as Hindu widows 
only, there was no necessity of mentioning 
who should succeed after the widow. 

Stress was also laid on the word “kamila” 
occurring in Ex. 11 and on the fact that in 
Exs. 11 and 12 the same expression is 
used with regard to the widow’s righis as 
to those of the sons but in view of the fact 
that men of the education and culture of 
settlement officials like patwaris and 
ganungos were generally responsible for 
the phraseology of these wajib-ul-araiz, we 
do not think it would be correct to treat the 
wording used in wajib-ul-arzes as one 
would treat the wording of a document 
prepared by a lawyer. Moreover, it is 
agreed by the learned Counsel for parties 
that all the three wajib-ul-arzes before us 
record the same custom, so that no great 
reliance can be placed on the use of the 
word “kamila” in Ex, 11. 

As instances of transfers by widows in 
proof of the widows’ absolute rights, the 
learned Counsel for the appellants referred 
us to some documents on record but at last 
he conceded that the only instance that he 
could press was that of one Musammat 
Bishun Kunwar executing a deed of gift 
on August 2, 1886, of property in Kandhauli 
in favour of her daughter’s son but this 
instance is not of much value, for even if 
we do not believe the evidence of P. W. 
No. 1 (Chandrapal Singh, plaintiff) that this 
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transfer was made with the consent of the 
reversioners, we have it from one of the 
defendant's own witnesses that it was the 
slender means of the reversioners that pre- 
vented them from recovering the property. 
Moreover, one such instance by itself is nct 
sufficient to establish a custom in deroga- 
tion of the general Hindu Law. 

We are, therefore, of opinion that tke 
learned Civil Judge was right in his finding 
that the defendants have failed to prove 
the custom of widows’ absolute ownership 
set up by them. The result is that the 
appeal fails and is dismissed with costs. 

D. Appeal dismissed 





BOMBAY HIGH COURT 
Criminal Revision No. 147 of 1936. 
July 8, 1936 
BROOMFIELD AND WASSOODEW, JJ. 
BABURAO TATYARAO—Accusgp No. 2— 
APPLIGANT 


versus 


EMPEROR - Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 190, 
254, 222 (2), 239—“ Taking cognizance of an offence” 
in s. 190, meaning of—Magistrate under s. 254 fram- 
ing charye different from that indicated by com- 
plaint-Whether ‘takes cognizance — Charge ~ Mis- 
appropriation—-Non-mentioning of dates—Charge, if 
bad for vagueness—Joinder—J urisdiction of Magis- 
trate, how arises—Held, on facte that joint trial was 
not bad. 

The expression “ taking cognizance of an offence " 
in s. 190 of the Criminal Procedure Code, deals with 
a matter of a purely technical nature, Cognizance is 
usually taken upon complaint when process is issu- 
ed, but no restricted interpretation can be given to 
that expression in the consideration of the character 
of the action of a Magistrate at any particular stage 
of the proceeding before him. But the terms of. 
s, 190 make it clear that cognizance is taken upon 
issue of process before evidence is recorded. It is 
the complaint, therefore, which gives jurisdiction 
to the Magistrate to try the offence. Consequently, 
when under the provisions of s. 254 the Magistrate 
thinks, upon the evidence heard, that a charge 
different from the one indicated by the complaint 
should be framed, he does not take cognizance 
under s. 190 (D) (e); for the power to frame a 
charge ina warrant case ofthe offence disclosed is 
inherent inthe jurisdiction assumed by the Magis- 
trate upon the original complaint. Emperor v. 
Mackey (1), referred to, Baladeo Prasad v. Emperor 
(2), relied on, 

The charge which does not unfold to the person 
accused of criminal breach of trust, even approxi- 
mately, the dates between which he dishonestly con- 
verted to his own use the property in question, and 
leaves that part of the prosecution case in obscuri- 
ty by referring merely to the date on which the 
conversion was discovered, must necessarily serious- 
ly prejudice the accused inhis defence in the trial 
and is, therefore, bad in law. dn that sense ths 
charge is bad for vagueness, 

What gives jurisdiction to the Magistrate to 
proceed with a joint trial isthe manner in which 
the case has been adumbrated in the complaint and 


8b a 
Put before the Courtby the prosecution witnesses 
[p. 869, col. 1.] As 

Where, therefore, an Honorary Secretary of a 
Co-operative Society who was primarily responsible 
for the custody and safety of the cash of the Society 
had allowed his clerk to be in possession of the 
money and the prosecution alleged that they had 
jointly misappropriated the Society's money inasmuch 
as_ it was not forthcoming when the auditor inspected 
the accounts and found that the sum in question 
ought to have been in the hands of the Honorary 
Secretary and community of design and objective was 
suggested : 

Held, that they could be charged and tried joint- 
Jy. Emperor v. Datto Hanmant (3), followed, Girwar 
Narain v, Emperor (4) and K. Meeriah v. Emperor 
(5), not followed. 

C. R. from cunviction of the 
Judge, Broach and Panchmahals. 


Messrs. G. C.O. Gorman and H. D. Thakor, 
for the Accused. 
Mr. B. G. Rao, for the Crown. 


Wassoodew, d.—Tke applicant Baburao 
Tatyarao was convicted upon a joint trial 


Sessions 


with one Ambalal Nathalal Patel by the’ ` 


Resident Magistrate of Godhra for offences 
of criminal breach of trust and wilful 
destruction of account relating to Shanti- 
niwas Housing Co-operative Society, under 
ss. 408 and .477-A, Indian Penal Code, 
respectively, and was sentenced to suffer 
eighteen months’ rigorous imprisonment for 
each of the two offences with a fine of Rs. 200. 
The accused Baburao as well as Ambalal, 
who was also convicted along with him, 
appealed to the Sessions Judge. In that 
appeal Baburao was acquitted on the charge 
of destruction of accounts and convicted of 
= criminal breach of trust. The learned 
. Sessions Judge reduced the substantive 
` sentence of imprisonment to four months and 
‘confirmed the fine. 

., The applicant Baburao was employed at 
the material time asa clerk of the Shanti- 
niwas Society and was working under the 
Honorary Secretary of that Society, Ambalal, 
who was the co-accused at the trial. As a 
clerk, it seems from the record. Baburao’s 
principal duty was to write up the ac- 
counts; and, with the approval of the 
Honorary Secretary, recover and keep the 
money of.the Society in his hands. Some 
time prior to this prosecution the account 
books of the Society were taken away by 
the applicant tohis house on the pretext of 
writing apart thereof. Those books were 
subsequently reported to have been stolen 
from the house. Portions of them were 
destroyed and some pages were recovered 
in a mutilated condition during the investi- 
gation into that loss. The applicant, there- 
fore, re-wrote some of them from the material 
available, In the beginning of March 1935, 
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“the accounts of the Society were subjected 


to audit by the Government auditor and the 
latter foundon March 22, 1935, that there 
ought to be a cash balance on hand of 
That casa balance 
was not available in the Society’s office and 
the Honorary Secretary as well as the clerk 


were called upon to produce the same. 
The auditor remarked atthe same time 
that asa rule in that Society the cash 


balance exceed the minimum preseribed 
under the rules. The Honorary Secretary 
explained that the cash balance remained 
with the clerk, the present applicant, and 
he promised to see that it was produced in 
a couple of days.” That was on March 22, 
1935. On March 23, 1935, Rs. 1,851 
were remitted into the bank by the appli- 
cant and the balance out of the cash in 
hand, viz., Rs. 1,62:-12-2 was produced be- 
fore the special auditor on March 23, 1935. 
On account of the fact that the cash 
balance was not available for checking on 
March 22,1935, and the fact that the ac- 
cused required time to make good that 
sum, the auditor reported thatit was a 
case of conjoint criminal breach of trust by 
the Honorary Secretary and the clerk, where- 
upon both were prosecuted and convicted as 
stated above. 

The question of law urged before us 
were mainly whether the joinder of charges 
against two persons of criminal breach of 
trust in respect of a single sum of money 
does not offend against the provisions of 
ss. 221 and 222, Criminal Procedure Code, 
and secondly, whether the charge as formu- 
lated against the applicant is vague and 
therefore did not give him sufficient notice 
of the matter with which he was charged. 
Incidentally the learned Counsel also argued 
that inasmuch as the original complaint 
disclosed an offence of criminal breach of 
trust only, the addition in the charge of an 
offence under s. 477-A was beyond the 
jurisdiction of the Magistrate, and that 
the latter having taken cognizance of that 
offence of his own accord committed an 
illegality in that he omitted to inform ihe 
accused that he was entitled to have the 
case tried by another Court under the 
provisions of s. 191, Criminal Procedure 
Code. 

I shall briefly deal with the last point 
first. It is clear upon the record that the 
initial proceedings were taken upon a 
complaint for the offence of criminal breach 
of trust punishable under s. 408, Indian 
Penal Code. That complaint gave jurisdic- 
tion to the Magistrate under s. 190 (1) (a), 
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Criminal Procedure Code. It was essen- 
tially a warrant case and was tried as 
such by the Magistrate. The procedure 
in regard to such trials is governed by the 
provisions of Chap. XXI, of the Code. 
According to the provisions of s. 254, when 
the prosecution evidence has been taken and 
the accused examined and the Magistrate is 
of opinion that there is ground for pre- 
suming thatthe accused has committed an 
offence triable under that chapter, which 
such Magistrate is competent to try, he 
has toframe acharge in writing against 
the accused. It seems from the notes of 
the Magistrate that when objection to the 
framing of the charge under s. 477-A was 
‘taken before him, he defended his action 
by relying on the provisions of cl.(e) of sub- 
B. (1), s. 190, Criminal Procedure Code. 


`. The expression “taking cognizance of an 


offence” ins. 190 of the Code deals with 
a matter of a purely technical nalure. 
Cognizance is usually taken upon complaint 
when process is issued, bub no restricted 
interpretation can be given tothat expres- 
Sion in the consideration of the character 
of the action of a Magistrate at any parti- 
cular stage of the proceeding before him: 
see Emperor v. Mackey (1). But from the 
terms ofs. 190 it is clearthat cognizance is 
taken upon issue of process before evidence 
is recorded. Itis the complaint, therefore, 
which gives jurisdiction to the Magistrate 
to try the offence. Consequently when under 
the provisions of s. 254 the Magistrate thinks 
upon the evidence heard, that a charge 
different from tbe one indicated by the com- 
plaint should be framed, he does not take 
cognziance under s. 190 (1) (c) for the power 
to frame a charge in a warrant case of the 
offence disclosed is inherent in the jurisdic- 
tion assumed by the Magistrate upon the ori- 
ginalcomplaint. The point is really covered 
by authority and has been discussed by 
Dhavle, J. in Baladeo Prasad vy. Emperor 
(2). Tt seems to me that the objection to the 
procedure of the Magistrate cannot, there- 
fore, be upheld. 

Turning then to the question of misjoin- 
der of charges and trial, it is essential to 
remember that what gives jurisdiction to 
the Magistrate to proceed with a joint 
trial is the manner in which the case 
his been adumbrated in the comp- 
laint and put before the Court by the 


prosecution witnesses. Here was a case of 
(1) 53 0 350; 93 Ind. Cas 33; AT R 1926 Cal. 470; 
27 Cr. L Jd 385; 30 O W N 276; 43 0 L J 310 (FB). 
(2) 12 Pat. 758; 145 Ind. Cas, 382, A I R 1933 Pat. 
RAE Ni Cr. Cas. 789; 34 Cr. L J 942; 14 P L T 330; 
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an Honorary Secretary of a Co-operative 
Scciety who was primarily responsible for 
the custody and safety of the cash of the 
Society. He had allowed his clerk to be in 
possession of the money. The prosecution 
alleged that they had jointly misappropriat- 
ed the Society’s money inasmuch as it was 
not forthcoming when the auditor inspected 
the accounts and found that the sum in 
question ought to have been in the hands 
of the Honorary Secretary. If the underly- 
ing suggestion in the complaint was com- 
munity of design and objective, it seems 
to me fairly obvious that in respect of the 
action of the persons who were admittedly 
in charge of the funds (I say “admittedly” 
advisedly becanseI notice from para. 2 of 
the applicant's statement in his petition that 
the applicant and Ambalal were in charge 
of the funds and accounts of the Society), 
the procedure of the learned Magistrate in 
treating the alleged acts as forming parts of 
the same transaction within the meaning 
ofs. 239, Criminal Procedure Code was prima 
facie justified. In Emperor v. Datto Han- 
mant (3), it was held that where the accused 
persons were jointly in charge of trust 
funds, sothatone could not uct without 
the connivance of the other, and each of 
them misappropriated sums of money from 
the trust funds to his own use and were 
acting in concert, s. 239, Criminal Proce- 
dure Code, admitted of their joint trial. 
According to the observations of Batty, J., 
itis the tenor of the accusation and not 
the wording of the charge that must he 
considered as the test for determining the 
question of joinder of charges and trial. 
We were referred in the course of argument 
to the cases in Girwar Naraia v, Emperor 
(4) and K. Meeriah v, Emperor (5), as autho- 
rities for the propositicn ihas there can be 
no joint charge of one offence against two 
or more persons for ciiminul inisappropria- 
tion inrespect of the same cr part of the 
same sum of money. In the former cise 


the headnote is 

“Where in a case more than one person were 
jointly charged with the offence of criminal breach 
of trust under s. 408, Indian Penal Code with res- 
pect toa sum of money: 

Held : that there was a misjoinder of charges in 
the case. The wording of s. 222, Criminal Procedure 
Code, refers to a single accused; and it must be 
so because it is impossible to hold that two persons 
can be guilty of misappropriaticn of the same 
parcle of the money Section 239, therefure, has no 
application to such a case.” 

(3) 30 B 49; 7 Bom. L R633; 2 Of. L J 5%, 

(4) 16 © W N 600; 15 Ind. Cas. 650; 13 Cr. L J 506. 

(5) 8 R 632; 132 Ind. Cas, 548; AI R 1931 Rang. 
90; (1931) Cr. Cas. 37&; 32 Cr, L J 930; Ind. Rul. (1931) 
Rang. 180, 
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_ It was observed in the judgment that 
(p. CO2*) : 

“One may be guilty of misappropriating a portion 
of itor one may be guilty of abetting the other. 
The misappropriation of the actual money must be 
the act ofa single person, and, therefore, s. 239 has 
no application, because more than one person could 
not be charged with this particular offence of mis- 
appropriation of a single sum." 


Wiih extreme respect it is difficult to 
reconcile that proposition in the abstract 
to concerted and conjoint defaleations by 
two or more persons. lb is perfectly con. 
ceivable, as the learned Counsel fcr tha 
applicant admitted, that two or more per- 
sons might utilise the sum misappropriated 
for the benefit of their joint account. The 
question has to be decided by reference to 
the particular facts of each case. Otter, J. 
in K. Meeriah v. Emperor (5), has followed 
the Calcutta ruling in the case before 
him. In that case one accused was 
charged with having misappropriated cer- 
tain sums of money, and another accused 
with having misappropriated part only of 
the same moneys. In holding that each 
act of misappropriation of the two accused 
was complete in itself and the charge of 
abetment against the third accused was 
illegal and contrary to s. 222 (2) of tha 
Code, Otter, J. took occasion to guard 
himself against expressing the opinion 
that in no case could more than one per- 
son be guilty of misappropriating the same 
sum of money or thats. 222 of the Code 
could never apply to persons jointly 
charged. The case in Abinashchandra 
Sarkar v. Emperor (6), which was referred 
to atthe bar doesnot go so far as to 
say that in noevent should two persons 
be jointly charged in respect of criminal 
breach of trust in respect of a single sum 
of money. The Judges were dealing with 
the manner in which in that case tke 
charge was framed which did not state 
‘who made the alleged entrustment and 
who suffered from the alleged breach of 
trust. Therefore they held that the charge 
of embezzlement was indefinite and em- 
brassing. If authority were needed for 
the proposition that upon an averment of 
~ community of dishonest purpose and action 
a joinder of charges was justifiable, I 
would follow the ruling in Emperor v, 
Datta Hanmant (3), which is binding 
on us. 

But the objection in regard to the form 
in which the charge has been formulated 


(9,08 C18; 161 Ind, Cas, 280; 37 Or LJ 499; 8B 
= Page of 16 O, W, N—[Bd] 
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goes to the root of the trial. It was stated 
in the charge that the criminal misap- 
propriation took place on or about March 
22, 1935, tke date on which the absence 
of the balance’in hand was discovered. 
Section 222, Criminal Procedure Code, 
makes a departure in some respects from 
the ordinary rules relating to the framing 
of charges and does away with the neces- 
sity of application of certain statements 
of detail which other sections of the 
ode require to be specified. But it 
does require the specification of such parti- 
culars as to the time and place of ‘the 
offence as are reasonably sufficient to give 
the accused notice of the matter with which 
he is charged, Thatis so stated in cl. 1 
of s. 222, cl. 2 of that section provides 
that : 

“When the accused is charged with criminal 
breach of trust or dishonest misappropriation of 
money, it shall be sufficient to specify the gross 
sum in respect of which the offence is alleged to 
have been committed and the dates between which 
the offence is alleged to have been committed, with- 
out specifying particular items or exact dates, and 
the charge go framed shall be deemed to be a charge 
of one offence within the meaning of s. 234: 

Provided that ths time included between the 
first and last of such dates shall not exceed one 
year.” 

In dealing with the charge framed in 
the present case there is no doubt that in 
regard to the first requirement under cl. (2) 
it is in order. The gross sum, vz. 
Rs. 3,481, in respect of which the 
offence is alleged to have been committed, is 
specified. The second requirement of that 
clause as well as that of cl. lis that the 
date of the offence or the dates between 
which the offence is alleged to have been 
committed have to be specified. The law 
dispenses with specification of particular 
items or exact dates; and approximate 
refences are enough. In that respect the 
charge seems to be extremely defective. 
The only date specified is March 22, 1935, 
ag the date on which the criminal breach 
of trust is alleged to have been committed. 
If it was the prosecution case that on 
March 22, 1935, the accused had criminally 
misappropriated the amount in question, 
then unquestionably the charge was per- 
fectly in order. The evidence of the 
prosecution, however, disclosed that the 
auditor discovered on March 22, 1935, that 
the balance in hand should have been 
Rs. 3,481 and that that sum was not 
available. The utmost that can be said 
upon the statement in the complaint and 
the evidence is that was the date on which 
the alleged defalcation was discovered, 


1 
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Upon the prosecution evidence, on March 
22, 1935, the accused had not in his 
possession the amount in question. In 
the circumstances it is reasonable to’ sup- 
.Pose that the misappropriation had taken 
antecedent to that date. As to when the 
sums of money that were made good bet- 
ween the Honorary Secretary and his clerk 
were actually misappropriated, the learned 
Assistant Government Pleader was unable 
to enlighten us from the record. All that 
-he could say was that according to the 
statements supplied by the auditor there 
were varying balances, minimum as well 
-as maximum, inthe hands of the clerk 
and the Honorary Secretary between 
February 1934 and March 1935. Thut 
serves the only purpose of proving that 
the Society's cash balances to that extent 
were in the hands of the persons entrusted 
with the management of the Society's 
funds on those dates: but thestatements 
could not prove on what particular dates 
or months the items which should have 
been in hand were found wanting or mis- 
appropriated. 

In the above state of the record and in 
the absence of further proof as to dates 
on which the misappropriations took 
place, the question arises whether the 
statement asto the date referred to in 
the charge framed by the learned Magis- 
trate is reasonably sufficient to give the 
accused notice of the matter with which 
he was charged. Itis pointed out for the 
Crown that there is an extra. judicial 
confession on the record made before the 
auditor by the applicant who admitted 
having used the balance in his hand for 
his own private purpose and thatis suff- 
cient to cure the defect. Apart from the 
_ Value to be attached to that statement, it 
is clear to me that the charge which 
merely implies that the date of the dis- 
covery of the fraud might perhaps be the 
date of commitment of defaleation must 
be regarded as extremely defective. The 
prosecution obviously could not give any 
indication as to the approximate date of 
the commitment of the alleged defalcation, 
in the ¿circumstances of this case. The de- 
falcation, as I have already stated, was?com- 
mitted, according to the record, some time 
prior tothe date given in the charge. The 
charge which does not unfold to the 
person accused of criminal breach of trust, 
even approximately. the dates between 
which he dishonestly converted to his own 
use the property in question, and leaves 


l that nart of the prosecution case in obseuri-~. 
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ty by referring merely tə the date on 
which the conversion was discovered, must 
necessarily seriously prejudice the accused 
in his defence in the trial and is, there- 
fore, bad inlaw. In that sense the charge 
is bad for vagueness. I would, therefore, 
set aside the applicant’s conviction, and 
in view ofall the circumstances order his 
acquittal. The fine paid shall be refunded 
and the bail bond cancelled. The Rule 
issued by this Court to be applicant to 
show cause why the sentence should not 
be enhanced if the application for 


revision be dismissed, is accordingly 
discharged. 
Broomfield, J—The charge against 


ne two accused persons in this case was 
that : 

“On or about March 22, 1935, being entrusted 
with the funds of the Society amounting to Rs, 3,481 
you committed criminal breach of trust with respect 
to the said amount.” 


There was also a charge under s, 477-A, 
and before the Sessions Judge there was 
an elaborate argumentas to the power of 
the Court to add this charge which was 
not in the original complaint. On that 
point I have nothing to add to the observa- 
tions of my learned brother. 

Dealing with the charge under s. 408, 
criminal breach of trust, it has been 
argued and that two persons cannot 
mis3ppropriate the same sum of money, 
and that there is misjoinder of charges, 
also that the charge is too vague and does 
not set out all the ingredients of the offence 
under s. 408. Reliance has heen placed 
for the first contention on Girwar Narain 
v. Emperor (4) and K. Meeriah v. Emperor 
(5), and for the second on Abinashchandra 
Sarkar v. Emperor (6). I doubt if there is 
any substance in either point. The cases 
cited were decided on their own facts and 
in my opinion were not intended to lay 
down any invariable rule. As my learned 
brother has pointed out, Otter, J., at p: 642* 
of the casein K. Meeriah v. Emperor (5), 
expressly guarded himself against being 
supposed tolay down the proposition that 
twoor more persons can never be charged 
with misappropriation of the same sum 
of money. Obviously two persons cannot 
misappropriate the same sum of money 
independently, but there is no reason why 
they should not co-operate in doing it. 
Section 34, Penal Code, would enable two 
or more persons to be charged jointly with 
the misappropriation of the same sum, 
and it has been held that it is not neces- 
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sary to incorporate s. 34 in the charge 
Emperor v. Ranchhod Sursang (7). 

It may also be poined out that the de- 
finition of “criminal breazh of trust” itself 
includes the words “or wilfully suffers any 
other person so to do.” If this case had been 
sent up for trial in Bombay City, the accused 
would probably have been charged with 
breach of trust and for aiding or abetting 
one another in the commission thereof. 
Perhaps that might have been technically 
more correct. But it cannot reasonably 
be contended, in my opinion, that the 
accused have been prejudiced, and in the 
absence of prejudice, the defect in the 
charge, if thereis any, would be curable 
under s. 537, Criminal Procedure Code. As I 
have several times had occasion to point out 
recently, in view of Abdul Rahman v. 
Emperor (8) and In re Ramaraju Tevan (9), 
Subramania Ayyar v. Emperor (10), can no 
longer be regarded as an authority for the 
proposition that any misjoinder of charges 
. necessarily vitiates the trial, irrespective 
“of the question whether the accused hes 
"been damnified thereby. 

As for the alleged vagueness of the 
charge, it is provided incl. (2), s. 221 of 
the Ccde, thatif thelaw which creates the 
offence gives it any specific name, the of- 
fence may be described in the charge by 
that name only, and the charge as -framed 
in this case is in accordance with the 
form given in all  text-books. All the 
prcsecution werein a position to state was 
that the accused, according to their own 
‘pocks, ought to have had Rs. 3,481 in their 
‘pessession, and thes were unable to pro- 
duce it on.demand. The prosecution had 
no means of knowing the particular 
manner in which the money had been 
misappropriated, but that in itself cannot 
make the charge of breach of trust unsus- 
tainable. Clause (5) of the same s. 221 


ays. 
The fact that the charge is made is equivalent to 
>a statement- that every legal condition required by 
law to constitute the offence charged was fulfiled in 
- the particular case.” : 
The really serious difficulty about thi, 
(7) 49 B 84; 87 Ind. Cas. 600; A. IR 1924 Bom. £02; 
98 Or. L J 1000; 26 Bom. L R 954. 
(4) 54 IA 96; 100 Ind. Cas. 227; A 1R1927P © 
. 44; 28 Or, L J-259;, 5R53; 31C WN 271;95 ALI 
117; 1927) M W N103; 383M LT 64;8 PLT 155; 4 
“OW N 283; 6 Bur. LJ 65; 52 M LJ 585; 29Bom. L 
` 'R,813;-45 O L J 441 (P O). 
49) 53 M 937; 127 Ind. Cas, 654; A I R 1930 Mad. 
. 857; (1930) Cr. Cas. 1038; 32 Cr. LJ 30; 59 ML J 
l 045; (1930) M W N 377; Ind. Rul, (1930) Mad. 1018; 32 
L 


(10) 25 M 61;28 IA 257; 8 Sar. 1€0;3 Bam. L R 
540; 50 W N 866; 11M LJ 233; 2 Weir 271 (P O) a 
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charge, curiously enough, is not that it is 
foo vague, but that itis too definite, in 
this respect, that it alleges breach of trust 
on or about March 22, when asa matter of 
fact the prosecution was not in a posi- 
tion to prove misappropriation on or about 
that date. In fact it is contrary to all 
the probabilities of the case that there 
should have been any. misappropriation at 
or about that time. Early in March the 
auditor had intimated his intention of 
auditing the accounts of another institution 
in Godhra, and the accused would natural- 
ly expect that the accounts of their Society 
would also be inspected. That was ob- 
viously not the time when anybody would 
be likely to make away with the money. 
The second accused repaid ihe missing 
amount in the course of a day or two, but 
in order to dothat he had to borrow the 
money. The misappropriation had no doubt 
taken place already, and that was the 
reason why the accused were unable to 
produce the money on demand. Tke learned 
Sessions Judgein para. 15 of his judgment 
referring to the re-constructed books of the 
Society, says that the sum of Rs. 3,48] must 
be the balance between March 1, 23. But 
these figures merely show what money ought 
to have been available, not what was in 
fact in the possession of the accused on 
those dates. The misappropriation may 
have taken place, and probably did take 
place, long before, and may have been 
epread over a considerable period. The 
failure to produce the money on demand 
would not in itself come within the defini- 
tion of misappropriation or breach of trust. 
The evidence does not. show clearly when 
the accounts had last been audited. But 
it dees show that there were periodical 
audits at which the balances were checked. 
It would have been quite possible, iherefore, 
for the prosecution to ascertain the last 
occasion on which the moneys were known 
to have been in the hands ofthe accused, 
and to have framed a charge accordingly, 
ae the requirements of s. 222 of the 
Code. 

The learned Advocate who appears for 
the Crown in this Court has relied upon the 
fact that accused No. 2 admitted before the 
auditor that he had usedthe money, and 
he argued thatin view of that admission 
it was not necessary for the prosecution to 
allege or prove when the misappropriation 
took place. If there were any force in 
this argument it would apparently mean 
that the date might have been left out of 
the charge altogether. But that, I think, 
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is clearly not so. My learned brother has 
read the provisions of s. 222. You must 
allege either misappropriation at a parti- 
cular time or misappropriation within a par- 
` ticular period, Inthe present case the charge 
alleged misappropriation on or about the 
particular date, March 22. If you allege a 
parlicular date you must prove that the 
offence took place at or about that time. 
The position here is not that the charge 
is seriously defective as it stands, but that 
the prosecution have failed to establish the 
allegation made inthe charge. If, with 
the charge as it stands, the prcsecution had 
attempted to prove misappropriation of the 
money at a different date or within a parti- 
culer period, then the question would arise 
whether the charge was defective and whether 
the -accused had sufficient notice of the 
charge sought to be madeagainst him. But 
what happened here was that the prosecution 
produced no evidence either of misappro- 
priation on March.22, or of misappropriation 
at any other time, and it has to be conced- 
ed that there is nothing on the record which 
gves to show that any misappropriation took 
place on or about March 22, which was the 
dale given inthe charge. There being no 
proof of the charge against him, the accused 
must obviously beacquitted. This result is 
not as unsatisfactory as it might otherwise 
have been in view of the fact that he has 
restored the whole of the money. I agree 


. with the orders proposed by my learned 
brother, 
N. Conviction set aside. 





OUDH CHIEF COURT 
Criminal Miscellaneous Application No. 78 
of 1936 
Oclober 19, 1936 
Ata-UL-Hasan, J. 

BRL MOHAN PANDE—APPLIOANT 
versus 
EMPEROR—ComPLatnant—Oppositge Party 

Criminal trial—Transfer of case—Held, action of 
Magistrate in refusing securities on insuficient 


grounds was enough to create suspicion in mind of 
accused. 


Held, that the action of the Magistrate in persis- 

tently refusing to accept the securities and refusing 
to give bail to the accused, was such as could reascn- 
ably create an apprehension in the mind of the 
applicant that he will not get a fair trial in the 
district and that in matters like this, considerations 
of justice must prevail over those of convenience. 
_ Cr. Mis. App. for transfer of a case pending 
in the Court of the Sub-Divisional Magistrate, 
Utraula, District Gonda, dated August 31, 
September 1, 1936, 
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Dr. J. N. Misra, for the Applicant. 

Mr. S. C. Das, Assistant Government 
Advocate, for the Crown. 

Judgment—tThis is an application for 
transfer of three criminal cases pending 
against the applicant under ss. 409 and 419, 
Indian Penal Code, from the Gonda District 
to another district. 

The applicant was a sadar qanungo at 
Gonda and was transferred from there to 
Gorekhpur in September, 1984. In July 
and August, 1935, inquiry was set on foot 
in respect of certain discrepancies which 
were said to have been found between the 
acquittance rolls of the pay of certain 
patwaris. The applicant was arrested on 
December 19, 1935, and on December 22, a 
C. I. D. Inspector to whom the investigation 
had been entrusted, made a report against 
the applicant charging him in two separate 
cases under ss. 409 and 47], Indian Penal 
Code. The first case related to the period 
between August 11, 1932, and July 12, 1933. 
This case was first taken up by the Sub- 
Divisional Magistrate of Utraula, who after 
inguiry committed the applicant to the 
Court of Session for offences under ss. 409, 
467 and 471, Indian Penal Code. The 
applicant was tried by an Assistant Sessions 
Judge who split up the case against him 
into three separate cases, one under s. 409, 
another under s. 467 and the third under 
s. 471. The applicant was acquitted in all 
the three cases on August 12, 1936. On that 
very date he was arrested again by the 
Police and was told that he would be pro- 
secuted in respect of the second report of 
the C. I. D. Inspector. Tn this case the 
charge under s. 471 was dropped and an- 
other under £. 419, Indian Penal Code, was 
substituted in its place on August 12, 1936, 
so that one case under s. 419, and two cases 
under s. 499, Indian Penal Cnde, were 
started against the applicant and were 
taken up by the same Magistrate who had 
committed him to the Court of Session. On 
the same day on which the applicant was 
arrested for the second time, he applied for 
bail but the application was postponed and 
a report called for from the prosecuting 
Inspector on August 14, 1936. Bail was 
granted to tl.e applicant on condition cf his 
giving a personal bond for Rs. 5,000 in 
each of the cases and furnishing sureties 
to the extent of Rs. 2,500, each in two 
cases and Rs. 1,500 each in one case.. 
The sureties were furnished, one of whom 
was an Honorary Magistrate and the 
other a zgemindar but the applicant was 
not released and a report was called for 
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from the Tahsil as to the sufficiency of 
the security. On August 18, 1936, 
the Tahsil report arrived in which the 
security offered was reported to be sufficient 
but for some reason or other the learned 
Magistrate accepted the security in one 
case and rejected it in the other two. 
On the same date the applicant furn- 
ished another surely who was the brother 
of the Honorary Magistrate who had pre- 
viously stood surety for him and whose 
security was accepted by the learned Magis- 
trate. This surety’s zemindary property 
was equal to his brother's and an affidavit 
was also filed as to the extent of the surety’s 
property. The learned Magistrate, however, 
again called for a report from the Tahsil 
-and sent the applicant back in custody. 
It is said that the applicant was admitted 
to bail only after the present application 
had been filed in this Court. 

The facts as given above are substantially 
admitted by the learned Magistrate in his 
. explanation and they are, in my opinion, 
such as can reasonably create an apprehen- 
= gion inthe mind of the applicant that he 
“will not get a fair trial in the District of 
.Gonda. The learned Assistant Government 
Advocate says that it will be to the parties’ 
convenience if the case is transferred from 
the Court of the Sub-Divisional Magistrate, 
. Utraula to some other Court in the same 
District, but I agree with the learned 
Counsel for the applicant that in matters 
like this, considerations of justice must 
. prevail over those of convenience. 

I accept the application and order that 
"the cases against the applicant be trans- 
ferred from the Gonda to the Bahraich 
District. 

D. Application accepted. 





LAHORE HIGH COURT 
Criminal Appeal No. 489 of 1936 
June 12, 1936 

Tax CHAND AND DALIP SINGE, JJ. 

MOHAM MADA AND oTtuERS—Convicts— 
APPELLANTS 
VETSUS 
EMPEROR—Opposire Party. 

Penal Code (Act XLV of 1860), ss. 302-34, 460— 
_ Armed gang entering house at night to abduct woman 
~ Scuffle—Death of one and grievous hurt to another 
—Offence--Sentence. 

While abducting a woman, for which purpose a 
number of persons armed with chhavis and dangs 
entered a house at night, some of them attacked an 
‘inmate of the house with lathis. He died and 
' grievous hurt was caused to another : 


Held, that in the circumstances a common ‘inten- . 


tion to commit culpable homicide amounting to 
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murder, or culpable homicide not amounting to 
murder, could not possibly be imputed to them and 
in the absence of such an intention the charge under 
s. 302-34 could not possibly be sustained; but as the 
crime was particularly heinous and the ends of jus- 
tice required that the maximum sentance should be 
imposed on them, the conviction of the accused for” 
the major offence must be altered from one under 
s. 302-34 tothat under s. 460, Penal Code, and the 
sen‘ence of transportation for life imposed on each 
accused affirmed. 


C. A. from an order of the Additional 
ey aaa Judge, Gujranwala, dated March 23, 
Mian Abdul Aziz, for the Appellants. 

Mr. A. R. Khosla, for the Government 
Advocate, for the Crown. 

Tek Chand, J.—The appellants, Mu- 
hammada Tarar of Mouza Mamdana, 
Rahman Musalli and Raja Gondal of Rerka, 
district Gujrat, have been convicted under 
8. 302-34, Indian Penal Code, and sentenced 
to transportation for life. They have also 
been convicted under s. 326-34, Indian 
Penal Code and Muhammada has been 
sentenced to three years, and Raja and 
Rahman to 12 years’ rigorous imprisonment, 
the sentences to run concurrently. The 
case for the prosecution is that Musammat 
Fatima (P. W. No. No. 3), who originally 
belonged to Mouza Rerka, was abducted 
by Muhammada appellant before her mar- 
riage. She returned to her parents after 5 
or 6 days, and shortly afterwards was 
married to one Salihoa of the same village. 
She lived with Salihon for about six months, 
but was not very happy with him. 
Muhammada appears to have turned his 
attention again to her and she eloped with 
him from Salihon’s house. For about two 
years, Muhammada and Musammat Fatima 
remained together going from place to place, 
untraced by Salihon and. the parents of 
Musammat Fatima. Eventually they came 
to Chak No. 40, near Kuthala Police 
Station, where they lived with Sultan (P. 
W. No. 4), as his guests. After ten or 
twelve days, Muhammada left the Ohak 
leaving Musammat Fatima with Sultan. He 
returned a couple of weeks later and asked 
Musammat Fatima to accompany him. In 
the meantime, however, Musammat Fatima 
had transferred her affections to Sultan and 
she declined to go with Muhammada, 
Muhammada was much disappointed, but 
ultimately he agreed to Musammat Fatima 
remaining with Sultan, on receipt of Rs. 60 
from him. Shortly afterwards, Salihon, the 
husband of Musammat Fatima, came to 
know that she was living with Sultan. Ac- 
cordingly he, accompanied by Musammat 
Fatima’s father and other persons, came 
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to Chak No. 40 with a view to persuade 
Musammat Fatima to live with him, but she 
did not agree and finally and definitely re- 
fused to go back to her husband. Salihon, 
finding that all attempts to take her back 
had been iniructuous, agreed to divorce 
Musammat Fatima on receipt of Rs. 80 
from Sultan. This amount is stated 10 have 
been paid by Sultan to Salihon, and it is 
alleged that a divorce deed was actually 
written. Accordingly, Salihon and his 
people departed from Chak No. 40 leaving 
Musammat Fatima with Sultan. A few days 
laler, one Ziada Mirasi came to the Chak, 
at the instance of Muhammada, in order to 
find cut if Muscammat Fatima was still with 
Sultan. While peeping over ihe wall of the 
courtyard, he was noticed by Musammat 
Fatima and Sultan, who gave him a beating. 
_ Within ten or twelve days of this inci- 
dent, on the night between November 2], 
and 22, 1925, when Sultan and Musammat 
Fatima were sleeping in a kotha of their 
house, and Hakim Ali, father of Sultan, 
was sleeping in the courtyard, a num- 
ber of persons surreptitiously entered 
tke louse. Musammat Fatima felt some 
body was holding ker by the arm. She 
woke up and noticed that it was Raja ap- 
pellant. She raised a cry, which roused 
Sultan. It is alleged that Mohammada, ap- 
pellant, who wes armed with a chhari, 
struck. Sultan, and his companions beat 
bim with lathis. Sultan was seriously in- 
jured and fell down. On hearing his cries, 
his father Hakim Ali, who as already stated 
was sleeping in the courtyard, got up and 
shouted for help. The culprits then moved 
to the courtyard and attacked Hakim Ali 
inflicting serious injuries on his head, which 
caused extensive fracture of the skull. 
‘Hakim Ali fell down and never regained 
consciousness. The cries of the inmates of 
the house attracted anumber of neighbours 
io the spot, including Piran Ditta (P. W. 
No. 5), Raja (P. W. No. 6) and Hakim Ali 
(P. W. No. 7). By that time, however, the 
culprits had scaled the wall of the courtyard 
and had gone out. Blows were exchanged 
between Piran Ditta, Hakim Ali and Raja 
who were inside the courtyard and the cul- 
priis who were outside. Hakim Ali was 
removed to the hospital at Kuthala, from 
where he was taken tə the Police Station 
at Pindi Baha-ud-Din, but died on the way. 
The first information report was soon lodg- 
ed, in which the three appellants and one 
Hussain (who has been acquitted by the 
Sessions Judge), were mentioned as the 
culprits, 
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That Hakim Ali died as a result of tho 
injuries received at the hands of the per- 
sons, who had entered his house at night 
and had attached him, and that his son 
Sultan was grievously hurt with lethal 
weapons, admit of no doubt whatsoever. 
The only question is whether the identity 
of the culprits has been sufficiently esta- 
blished. It has been argued on behalf of the 
appellanis that the night was dark and 
therefore it was difficult to identify the 
assailants. Jt has also been suggested, that 
it was more likely that the crime was com- 
mitted by Salihon, the husband of Musam- 
mat Fatima and his friends, who must 
have come to forcibly take her away. This 
suggestion was put forward in ‘the lower 
Court also, but was rejected by the learned 
Sessions Judge. After giving considera- 
tion to the arguments of Counsel, I have no 
hesitation in agreeing with the learned Ses- 
sions Judge on this point. As stated above, 
according to Sultan and Musammat Fatima, 
Salihon had already divorced Musammat 


‘Fatima, The divorce deed, however, has 


not been produced, 

It has been suggested. therefore, that 
as a matter of fact no divorce was given, 
and this story has been invented by Musam- 
mat Fatima in order to save her former 
husband. J am unable to accept this con- 
tention. In first place, it is quite clear that 
Musammat Fatima had never liked Salihon 
and there is no reason why she should have 
been anxious to save him, if he was really the 
person who had raided Sultan's house to 
forcibly carry her away and had seriously 
injured Sultan, with whom she was living and 
whom she married soon afterwards, and kill- 
ed Sultan’s father. Secondly, assuming that 
as a matter of fact she had not been divorc- 
ed and Salihon was anxious to get her 
back, there is no reason why he should 
not have adopted ihe easier and less risky 
method of seeking redress in Civil or Crimi- 
nal Courts. Nor is there any reason why 
Musammat Fatima and Sultan should hare 
falsely implicated Mohammada. As already 
stated, Mohammada was well-known to 
Musammat Fatima and had lived in the 
house of Sultan for a considerable time. 
There was, therefore, no difficulty in their 
being able to identify him. The evidence 
as to whether there was alight burning at 
the time in the kotha is conflicting, and 
it is not possible to come to a definite find- 
ing onthe point. But assuming that there 
was no light burning fm the kotha atthe 
time, I do not think it was difficult for the 
victims to recognize tke assailants, who 
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were known to them slready. One of them 
pulled Musammat Fatima by the arm and 
he and the others remained in the house 
for a considerable time. Mohammada, of 
course, was well-known to Musammat Fatima 
and Sultan. The other appellants, Raja 
and Rahman, belonged to Mauza Rerka, 
where Musammat Fatima was born and 
brought up, and she knew them well. 

It is also in evidence that during the 
period that Mohammada and Musammat 
Fatima had lived with Sultan in Chak 
No. 40, before the divorce, both Rahman and 
Raja had come to the Chak twice on visits 
to Mohammada. Thus, Sultan also knew 
them well. In my opinion, there is no rea- 
son to doubt the identification of any of 
the appellants. I am satisfied that Moham- 
mada, and Raja, with cne other person 
whose identity has not been established, 
came to Chak No. 40, armed with dangs, 
and chhavis, with the object of forcibly 
taking away Musammat Fatima, that they 
stealthily entered Sultan’s house at night, 
that while in the house some of them in- 
flicted lathi blows on Hakim Ali which re- 
sulted in his death and also caused grievous 
hurt with a chhavi to Sultan, and then they 
“went away after scaling the wall of the 
courtyard ofthe house. | a 

The question for consideration is whe- 
ther on the facts as found above, the ap- 
pellanis are guilty of the offences, of 
which they have been convicted. The Com- 
mitting Magistrate had charged them under 
s. 304, Part 1, for causing the death of 
Hakim Ali, and under s. 326, Indian Penal 
Code, for causing grievous hurt to Sultan. 
The learned Sessions Judge, at the com- 
mencement of the trial, altered the charges 
to those under s. 302-34 and s. 326-34 res- 
pectively and found the three appellants 
guilty on both counts. I have no doubt that 
neither s. 302-34, nor s.304, Part 1-34, is 
applicable to the facts as alleged or proved. 
Itis obvious that the preliminary intention 
of the culprits was to forcibly take away 
Musammat Fatima. They had no doubt 
armed themselves with dangs and chhavis, 
and would have used them in case obstruc- 

tion was offered to them in carrying out 
their preliminary intention. But in the 
circumstances a common intention to com- 
mit culpable homicide amounting to murder, 
or culpable homicide not amounting to 
murder, cannot possibly be imputed to 
them. This was frankly conceded by Counsel 
for the Grown before us, and itis obvious 
that in the absence of such an intention the 
charge under s. 302-34 could not possibly be 
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sustained. Nor is the evidence definite as.to 
who actually struck the fatal blow to Hakim 
Ali. Therefore, none of the appellants 
could be held guilty under s. 302, or s. 304-1 
for his own personal act. 

On the facis found, however, the case 
cleariy falls under s. 4€0, Indian Penal 
Code. It has been found that the appellants 
jointly entered the house of Hakim Ali at 
dead of night with the intention of abduct- 
ing Musammat Fatima, and after one or 
more of them had mortally wounded Hakim 
Ali and caused grievous hurt to Sultan 
{hey quitted the house by climbing 
over the wall.of the courtyard. They 
therefore committed “house-breaking” as 
defined. in s. 445. Secondly s. 460 lays 
down that if at the time of committing 
house-breaking by night, any person, guilty 
of such offence voluntarily causes or at- 
tempts to cause death or grievous hurt to 
any person, every person jointly concerned 
in committing such house-breaking by 
night shall be punished with transportation 
for life or with imprisonment of either des- 
cription which may extend to ten years 
and shall also be liable to fine. All facts 
necessary to make this section applicable 
have been proved in this case and there- 
fore the appellants are punishable as pro- 
vided.therein. We have carefully consider- 
ed the question of sentence, but are unable 
to find any extenuating circumstance. The 


crime was a particularly heinous one: the ap- | 


pellants trespassed into the house of Hakim 
Ali at dead of night, intending to forcibly 


‘carry away Musammat Fatima; they had 


armed themselves with*deadly weapons, 
which they freely used, killing Hakim Ali 
and seriously wounding his son Sultan. In 
the circumstamces the ends of justice require 
that the maximum sentence be imposed on 
them. Accordingly the conviction of the 
appellants for the major offence must be 
altered from one under s. 302-34 to that 
under s. 460, Indian Penal Code, and the 
sentence of transportation for life imposed 
on each appellant affirmed. In the circum- 
stances it does not appear necessary to im- 
pose a separate sentence for the grievous 
hurt caused to Sultan. The conviction and 
sentences under s. 326-34, Indian Penal 
Code, are therefore set aside. With this 
modification I would dismiss the appeal. 

Dalip Singh, J.—I agree. 

N. Appeal dismissed. 


~ 
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~ OUDH CHIEF COURT 
Civil Appeal Ne. 290 of 1934 
October 16, 1936 

Srivastava, A. O. J., AND Z1A-UL- Hasan, J. 

B. GIRDHARI LAL—Ptaintirs— 

APPELLANT 
VETEUS 

B. BANWARI LAL—DEFENDANT— 
RESPONDENT f 

Family arrangement—Agreement that oral ar- 
rangement shouldbe reduced to writing and register- 
ed--It is not binding on parties till it is so reduc- 
ed and registered—Hindu Law—Partition. 

Where it was agreed between the parties that the 
family arrangement would be reduced to writing as 
a partition deed on a stamped paper and would be 
got registered : 

Held, that the family arrangement was not ccm- 
plete without the execution of a deed of partition 
by the parties. So long as that deed was not exe- 
cuted, the mere oral agreement was not ccmplete so 
as to be binding. 


©. A. against the order of the District 
Judge of Fyzabad, dated August 16, 1934. 

Messrs. Ghulam Hasan andG. D. Khare, 
for the Appellant. 

Messrs. Haider Husain and H. H. Zaidi, 
for the Respondent. 


Judgment.—This is a second appeal 
against a decree of the learned District Judge 
of Fyzabad decreeing the defendant-respon- 
dent’s appeal and dismissing the plaintiff- 
appellant's suit for a declaration. 

The parties are brothers. In the middle 
of 1933 they commenced proceedings’ for 
partition of the family property’ out of 
Gourt and on July 6, 1933, lists of properties 
that were .allotied by mutual consent to 
each of them were drawn up with the help 
of Babu Jwala Prasad, P. W. No.8. As it 
was intended that a deed of partition should 
be executed by boththe parties in terms 
of the partition made orally, Bapu Bal- 
bhaddar Sahai, a lawyer, P. W. No. 10, was 
asked to draft a deed of partition. Accord- 
ingly Babu Balbhaddar Sahai dictated 
the draft ofa deed to Babu Jwala Prasad 
and it was faired cut ona stamped paper. 
The defendant-respondent refused to sign 
the deed on the allegation that some of the 
terms contained jin it were contrary to 
what had . actually been settled. There- 
upon the plaintiff brought the present suit 
for a declaration that the parties are bound 

by the family arrangement referred to 
- above, that the properties entered in lists 
A and B attached tothe plaint belong to 
-the plaintiff and the defendant respectively 
and thatthe debts mentioned in lists A 
and B areto be paid by the plaintiff and 
the defendant, respectively. 
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The suit was decreed by the learned Civil 
Judge of Fyzabad but on appeal by the 
defendant, the learned District Judge re- 
versed tke decree of the trial Court and 
dismissed the plaintiff's suit. 

We have heard the learned Counsel for 
both parties at some length but are not 
prepared tointerfere with the decree of 
the lower Appellate Court. We are not 
prepared to hold that forafamily settlement 
to be binding it is in every case necessary 
that it should have been acted upon, but 
we agree with the learned District Judge 
that the arrangement orally arrived at 
between the partieson July 6, 1933, was 
not cemplete without the drawing up of a 
deed. Bythis we do not mean to lay down 
thata deed of partition is In every case 
necessary orthat partition cannot effec- 
tively be made orally but we mean to refer 
tothe admitted fact that it wasa part of 
the arrangement that the partition carried 
out by- the parties should be embodied in a 
registered deed. In para. 4 of his plaint, 
the plaintiff-appellant himself says : 

“It was also settled between the parties that the 
said family arrangement would be reduced to 
writing asa partition deedon a stamped paper 
and would be got registered.” 

To a similar effect is his statement in the 
wilness-box. This being s0 weagree with 
the learned lower Court that the family ar- 
rangement relied on. by the plaintiff-appel- 
Jant was not complele without the execu- 
tion of a deed of partition by the parties. 
So long as that deed was not executed, the 
oral agreement was not, in our cpinion, 


‘complete so as to be binding on the de- 


fendant. The defendant’s case is that the 
document, Ex. 1, made no provision for 
payment by the plaintiff to him of money 
compensation forthe Fyzabad house which 
is worth Rs. 5.000 which the plaintiff took 
in his own share while the village house 
worth Rs. 100 only was allotted to him. It 
was mainly on this ground that the defen- 
dant alleges to have resiled from the par- 
tition. Be that as it may, we are of opinion 
that the learned District Judge was right 
in his finding that the alleged family set- 
tlement relied on by the plaintiff was not 
complete and cannot bind the defendant. 

The appeal, therefore, fails and is dis- 
missed with costs. 

D. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Criminal Reference Ne. 55 of 1935 
November 13, 1935 
Lort-WILLIAMS AND CunLIirre, JJ. 
ELIMUDDIN SARKAR—PETITIONER 
VETEUS 
UMED ALI BEPARI AND OTHERS - 
OPPOSITE PARTIES 
Criminal Procedure Code (Act V of 1898), s. 145 
(6)—Dispute over land—Order under s, 144 (6)—Sub- 
sequent dispute over same land between same parties 
or those deriving their interest from them—Order, if 
binding—Magistrate reversing order— Legality of — 

Remedy in Civil Court. 
There wag a dispute over certain land in which au 
order under s. 145 (6), Criminal Procedure Code, was 
passed in favour of one party, In a subsequent 
dispute over the same land between the same parties 
or between parties deriving their interest from 
them, the Magistrate reversed the order madein the 
dispute : 
tod the proceedings inthe former dispute were 
binding upon the parties concerned in the proceed- 
ings in thelatter dispute and the order of the Magis- 
trate was wrong. Consequently, as provided by 
s 145, sub-s. (6), the party declared to be entitled 


to possession in the former case was entitled to be 
protected against disturbance of such possession 
until evicted therefrom In due course of law, Other- 
wise it would be possible for the opposite party to 
continue to harass his opponents by instituting suc- 
cessive proceedings under s. 145, the party alleging 
that they were aggrieved had their remedy in a Civil 
Court, where the question of title and possession 
could be settled as between the contending parties. 


Messrs. N. K. Basu and Nirmal Chandra 
Chakravarty, for the Petitioner. 

Messrs. H.S.Suhrawardy and A. 9. M. 
Akram, for the Opposite Parties. 


Williams, J.—This is a Reference 
eae Criminal Procedure Code, 
made by the Sessions Judge of Dacca. It 
relates to an order under s. 145 passed by 
the Sub-Divisional Magistrate of Manikgunj 
on December 7, 1934, in respect of lands 
comprising Sheet No. 1 of the Cadastral 
Survey of Mouza Furalia. In 1919 the 
present spplicant’s mother-in-law Fakrun- 
nessa Chaudhurany, who was the predeces- 
sor in-interest of the applicants son who 
is the present malik of Touzi No. 97 of the 
Pabna Collectorate to which the disputed 
property belonged, obtained an order under 
5. 145, Criminal Procedure Code, declaring 
the possession of harself and her tenants 
to the entire area covered by Sheet No. 1 
of Mouza Purulia. This order was the 
result of proceedings taken in respect of 
a dispute between her and her tenants 
on the one hand and U. N. Roy, the malik 
of the property. covered by the adjoining 
Sheet No. 2 of Mouza Purulia, on the other; 
[ilimuddin, the principal member of the 
first party in the present proceedings was 
a party to that case. That order came 
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before this Court in Criminal Revision 
No. 985 of 1919 and was upheld. In 1921 
the property belonging to U. N. Roy was 
parchased by Hara Sundar Majumdar, and 
as aresult of further trouble between his 
tenants and the tenants of the present 
applicants party, a second proceeding 
under s. 145, Criminal Procedure Code, was 
drawn up in 1922. This matter came 
before the High Court, and in Criminal 
Revision No. 468 of 1922 reported in Aran 
Sardar v. Hara Sundar Mazumdar (1^, their 
Lordships, B B. Ghose and Chotzner, JJ. 
quashed the proceedings on the ground that 
the original order of 1919 was binding on 
the parties and that fresh proceedings were 
improper. They held that it was clearly 
the duty of the Magistrate to see that the 
possession of the first party adjudged under 
the previous order was not disturbed. 

In 1927 further trouble arose and the 
present applicant’s party secured an order 
under s. 144, Criminal Procedure Code, in 
respect of the same property. Subsequent- 
ly, the boundary of Sheet No. 1 was demar- 
cated with pegs in a proceeding under the 
Survey Act of 1875 and this demarcation 
was confirmed by the Collector of Dacca in 
1928. There was no appeal against this 
order. In 1933 there was further disturb- 
ance, with which it is not necessary to 
dealin this judgment, and in May 1934, 
there was a further disturbance, as a result 
of which the Sub-Divisional Officer of 
Manikgunj passed a further order under 
s. 14t in favour of the present applicant's 
party-and in respect of the sams property. 
This order came before the Higa Oourt and 
was dealt with by Guha and Bartley, JJ. 
in Criminal Revision No. 693 of 1934 Hari- 
pado Mazumdar v. Dhani Ahmad Sarkar (2) 
Their Lordships held that the original order 
of 1919 vas not binding in the sense that 
fresh proceedings under s. 145 were not 
barred. Accordingly, they quashed the 
proceedings under s. 144. The present 
applicant was not a party to those proceed- 
ings. In the meantime, the applicant’s 
party had instituted cases of rioting, tres- 
pass and theft against the members of the 
opposite party who were convicted. One 
of these cases was dealt with by this Court 
io. Criminal Revision No. 1191 of 193£ when 
the conviction was upheld on the ground 
that the applicant's party was secured by 
the order of 1919 in their possession of 


(1) 270 WN 171; 71. Ind, Cas, 225; A I R 1923 Cal, 
95; 24 Or. LJ 97; 370 LJ 39, 

(2) 157 Ind, Cas, 674; AI R 1935 Qal, 494; (1935) 
Or, Gas, 886, i 
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the disputed property, that possession not 
having been challenged in any Civil Court. 
The present order was passed against the 
applicant Hamid and 38 others. The learn- 
ed Sessions Judge recommends that this 
order of the Sub-Divisional Officer of 
Manikguni should be set aside. The 
grounds given for the opinion expressed 
by the Sessions Judge are that the pro- 
perty and the parties in the present pro- 
ceedings and in the proceedings in 1919 
are identical, that is to say, the parties in 
the present proceedings are either the 
Same or they derive their interest from 
persons who were parties to the 1919 pro- 
ceedings. 

-~ The learned Judge then proceeds in his 
letter of reference to refer lo what he 
considers to be conflicting decisions of 
this Court, namely the decision reported in 
Aran Sardar v. Hara Sundar Mazumdar 
(1), and the decision of Guha and 
Bartley, JJ., to which I have already refer- 
red. In my opinion, it is not clear that 
these decisions are in conflict. The first 
decision proceeded upon the assumption 
that the properly and the parties concerned 
were {he same. But the decision of Guha 
and Bartley, JJ. so far as we have been 
“able to ascertain both from the record and 
the remarks addressed to us by the learned 
Advocates, proceeded upon the assumption 
that the parties, at any rate, were not the 
same and, therefore, the order of 1919 could 


not be a bar to the proceedings in 1934 - 


between different parties. Mr. N. K. Basu, 
in his argument before us, has proceeded 
upon the same lines and sought to show 
that both the property and the parties are 
different, and that they are different in the 
present proceedings from the property and 
the parties with which the proceedings of 
1919 were concerned. He has failed to 
show this distinction by means of any docu- 
ment upon the record. The learned Judge 
has stated in his letter of reference that 
both sets of proceedings concern the same 
property and are substantially between the 
same parties. The order of 1919 was passed 
against the party of U.N. Roy. His interest 
passed in 1921 to Hara Sundar, the pre- 
sent owner of the property covered by Sheet 
No. 2, and the present landlord of the 
tenants of the opposite party. This appears 
from the record. Mr. Basu has drawn our 
attention to.the petition filed in Criminal 
Revision No. 693 of 1934 Haripado Mazumdar 
v. Dhani Ahmad Sarkar (2) in which it is 
Stated that the Official Receiver of this 
Court was appointed Receiver of U. N. Roy’s 
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property and was at first made a party 
to the 1919 proceedings. This was with- 
out the leave of the Court, and this leave 
not having been obtained, the Receiver 
made an application to the Magistrate in 
the s. 145 proceedings for time in order 
that leave might be obtained. The peti- 
tion, however, was rejected and the Magis- 
trate passed a final order declaring posses- 
sion of ‘the first party. Subsequently, the 
Official Receiver moved the High Court in 
Criminal Revision No. 985 of 1919 decided 
on January 13, 1920. The High Court dis- 
charged the rule, but observed as follows: 

“It has been pointed out to us that the order 
may be construed as affecting the rights of the 
Receiver. In that view we think that as no formal 
leave from the High Court was obtained to add him 
asa party, his name may be deleted from the pro- 
ceedings. The order stands good otherwise.” 

Mr. Basu, then sought to argue that his 
clients, the opposite party in the present 
proceedings, derived his interest from that 
Receiver and, therefore, is not bound by 
ihe order made in 1919. Mr. Basu, how- 
ever, has failed to show anything upon the 
record which supports this contention. 
According to his argument, this informa- 
tion was before their Lordships Guha and 
Bartley, JJ. in Criminal Revision Case 
No. 693 of 1934, Haripads Mazumdar v. 
Dhani Ahmad Sarkar (2), and it was this 
fact which was the basis of their judgment, 
namely that the parties in 1934 were not 
the same as those in 1919. This fact not 
appearing on the record which is before 
us, and which was before the Sessions 
Judge, we must proceed upon the assump- 
tion that the Sessions Judge is correct when. 
he states that the parties to the two sets of. 
proceedings were the same or derived their 
interest from the same parties. It is upon 
this basis, namely that the property and 
the parties are the same in the two sets 
of proceedings that my judgment herein 
is based. That being so, in my opinion, 
the learned Sessions Judge is right in his 
contention that the proceedings in 1919 are 
binding upon the parties concerned in the 
proceedings of 1934. Consequently, as 
provided by s. 145, sub-s. (6), the party 
declared to be entitled to possession in 
1919 is entitled to be protected against dis- 
turbance of such possession until evicted 
therefrom in due course of law. Otherwise 
it would be possible for the opposite party 
to continus to harass his opponents by 
instituting successive proéeedings under 
s. 145. The party alleging that they are 
aggrieved have their remedy in a Civil 
Court, where the question of title and 
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possession Can be settled as between the 
contending parties. Mr. Basu, further 
attempted to show thit the property affect- 
ed by the two sets of proceedings is not tle 
same. He failed, however, to show any- 
thing upon the record supporting his con- 
tention and we must accept the statement 
of the learned Sessions Judge that a map 
of the properly was prepared by a Kunango 
after local enquiry and that the boundaries 
shown are identical with the boundaries 
with which the proceedings of 1919 were 
concerned, that is to say, the properly 
comprised in Sheet No. 1 of Mouza Purulia. 
The result is that the decision in this case 
turns upon questions of fact, namely that 
the property and the parties in the 1934 
proceedings are identical. We accordingly 
accept the reference and set aside the order 
drawn up by the Sub-Divisional Magistrate 
of Manikgung under s. 145, Criminal Pro- 
cedure Code, dated December 7, 1934. 

Cunliffe, J.- I am of the same opinion. 
Itis quite obvious that only in the most 
exceptional circumstances and, I should 
say, within the longest distance of time, 
would an order under s. 145, Criminal Pro- 
cedure Code, be upset. In considering this 
question, Rampini and Mookerjee. JJ. in 
Khulada Kinker Roy v. Danesh Mir (3°, 
at p. 49* said as follows after reviewing 
all the authorities with regard to the 
matter: 

“Tt appears to be clear to us that there is no 


-inflexible rule of law, that a Magistrate, in decid- 


ing the question of possession under s.145, Oriminal 
Procedure Code, is concluded by every previous order 
of a Civil or Criminal Court relating to the subject 
of dispute, and that the weight to be attached to 
any such previous order must depend upon the facts 
and circumstances of the particular case,” 


As my Lord has related, there have been 
conflicting ordersin relation to this parti- 
cular piece of land. Ishould have thought 
that the real basis on which any particular 
order under s. 145 could be reversed by 
a subsequent Court would be only on the 
ground that the parties affected by the 
previous order have been completely dis- 
possessed. There is no such evidence of 
that having ceecurred here and for these 
reasons I concur with my Lord in accepting 
this reference. 


N. Reference accepted. 
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LAHORE HIGH COURT 
Criminal Appeal No. 1381 of 1935 
March 24, 1936 
Young, O. J. AND MONROE, J. 

FAIZ AHMAD—Convict—APPELLANT 
VETSUS 
EMPEROR—Obpposite Party 

Criminal Procedure Code (Act V of 1898), s. 161— 
Confession to Zatldar by minor accused—Inducement 
by Zaildar—Subsequent confession to Magistrate— 
Held, inducement by Zaildar must have operated 
upon his mind when confessing to Magistrate and 
confession must be excluded. 

The accused, a Punjabi village boy of 16, made a 
confession to the Zaildar to whom he was taken by 
the Police. The Zaildar told him “ you are a minor, 
You will be let off if you tell the truth before the 
Police just as you have done in our presence.” The 
Magistrate who recorded the confession gave evi- 
dence that he told the accused that he was not to 
allow any inducement to operate upon hismind in 
making the confession : 

‘ITeld, that the assurance mide by the Zaildar to 
the accused either itself would operate upon his 
mind when he made the confession or that the in- 
ducement would, in all probability, have been repeat- 
ed before th2 confession was made and the confession 
must be excluded. 

Cr. A. from an order of the Additional Ses- 
sions, Judge, Lyallpur, dated December 
6, 1935. 

Messrs. Khalifa Shuja-ud-Din and M. J. 
Anyhar, for the Appellant. 

Mr. D. R. Sawhney, for the Crown. 


Young, C. J—-iaiz Ahmad, a boy of 16 


years of age,has been condemned to death 
by the learned Additional Sessions Judge 
of Lyallpur. The accused wasthe youngest 
son of the lambardar ot the village. It is 
suggested that he has murdered Sardara 
because of a dispute between Sardara and 
his father, the lambardar, some six months 
before themurder. The accused, itis said, 
bore a grudge from that date against the 
deceased as he considered his father had 
been grossly insulted. According to the 
evidence of the brother of Sardara, the 
deceased took his evening meal on June 
and left about 20 minutes afterwards for his 
field with a cartload of manure. It is alleg- 
ed that the accused followed Sardara armed 
with a hatchet and that when Sardara came 
toa spot about three to five hundred yards 
away from his hcuse, the accused climbed 
up the back of the cart over the manure and 
killed the deceased with two or three very 
severe blows on the head. It is also alleged, 
and this is taken from an alleged confession 
by the accused, that the accused was fur- 
ther moved to commit this crime by the 
fact that the deceased had called his she- 
buffalo by the name of aniece of his and 
made some very unseemly remarks on the 
subject. The deceased was discovered next 
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morning with his body hanging over the 
cart, his legs having been caught in the 
railing round the cart. 

The medical evidence discloses that the 
- head of the deceased must have been nearly 
battered to bits. There was a comminuted 
fracture of most of the bones of the skuil 
and the brain was exuding from the wounds. 
It appears to us—and this is important— 
that death must have been immediate or 
very shortly after the receipt of the wounds. 
The doctor further in his medical evidence 
says that death would have taken place from 
4 to 8 hours after the last meal ofthe 
deceased. The prosecution relies upon the 
motive which has been indicated by a 
witness, whom the learned Judge has dis- 
‘believed, upon the production of a kulhart 
by one Muhammad Ali, which was stained 
with human blood, and on an oral confession 
made by the accused, and a confession 
under s. 164, Criminal Procedure Code. 
The evidence as to the producticn of the 
bloodstained kulhari is very unsatisfactory. 
It is suggested that after killing the deceas- 
ed the accused lent this kulhari blade, 
which then had no handle, to Muhammad 
Ali when it was covered with blood. This 
seems alittle unlikely. Itis also said that 
Muhammad Ali did not use the head of 
the kulhari as he could not find the handle, 
and when told that the Police had arrived 
in the village he threw this kulhari blade 
away ina field. Unless Muhammad Ali 
knew about the crime, and knew that the 
axe had been used for this purpose, it seems 
extraordinarily unlikely that even the arri- 
val of the Police in: the village would have 
made him throw the blade away. If he did, 


the fact is much more consistent with Mu- - 


hammad Ali having committed the murder 
than Faiz Ahmad. Faiz Ahmad, in our 
Opinion, would have never handed over the 
blade of the kulhari stained with blood to 
anyone else the next morning nor would 
Muhammad Ali have taken it in that condi- 
tion. 


The evidence of the confessions also is- 


hopeless. The oral confession is very pro- 
perly not believed by the learned Judge. 
As regards the confession under s. 164, 
Criminal Procedure Code, the evidence of 
Ladha Ram is important. Ladha Ram, 
according to the Judge, is hostile to the 
accused. He had no reason to try and help 
him. His evidence clearly establishes that 
when the Zaildar Ghulam Nabi took this 
boy tothe Polica, he told him “You are 
a minor, You will be let off if you tell the 
- ruth before the Police just as you have done 
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in our presence.” Counsel for the Crown 
argues that this inducement would not 
operate to defeat the confession made under 
‘3.164, as the Magistrate who recorded the 
confession has given evidence thit he told 
this Punjabi villager, aged 16, that he was 
not to allow any inducement to operate upon 
his mind in making the confession. He 
relies on s. 28, Evidence Act, which reads 
as follows: 

“If such a confession, as is referred to in s, 24, is 
made after the impression caused by any such induce- 
ment, threat or promise has, in the opinion of the 
Court, been fully removed, it is relevant.” 

He argues that merely going through the 
form, which, we believe, the Magistrate did 
go through on this occasion, ought to satisfy 
us that the effect of the inducement had 
been fully removed. We are not convinced 
in the first place that this Punjabi youth 
would clearly understand the nature of the 
words used by the Magistrate. In any 
event, the parrotlike use of a form like this 
would have mo effect upon the mind ofa 
boy who had been told before going to the 
Magistrate that if he made a confession, he 
would be let free. If the authorities or the 
Police make such an inducement to any 
confessing accused, it is almost certain that 
they would algo tell him that the Magistrate 
would ask questions of this description but 
that they really meant nothing. We must 
believe that the assurance made by Ghulam 
Nabi to the accused either itself would 
operate upon bis mind when he made the’ 
confession or that the inducement would;- 
in all probability, have been repeated: before 
the confession was made. We are, there- 
fore, of opinion that this confession must 
be excluded in this case. In any event we 
are not impressed by the nature of the cone 
fession. It is difficult to believe that the 
deceased would have allowed this boy, whom 
he knew to be inimical towards him, and 
whom he had just infuriated by the allusion: 
to his niece, to climb up over the rear of the: 
cart, over the manure, and quietly slaughter 
him with an axe. Another point, which in. 
our minds makes the confession seem 
untrue, is that the doctor says death took 
place from 4 to 8 hours after the deceased. 
had taken his meal. According.to the evi- 
dence and the confession, death would have 
taken place within an hour of the deceased 
having taken his meal. 

On the whole, we have come to the conclu- 
sion that this conviction cannot stand. The 
conviction and the sentence are both set 
aside and the accused set at liberty. 

N. Conviction set aside, 
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ALLAHABAD HIGH COURT 
. d.elters Patent Appeal No. 33 of 1935 
December 13, 1935 
SULAIMAN, C. J. AND BENNET, J. 
B. B. anp C. I. RY.—Derenpant— 
l APPELLANT 
VETSUS 


Babu DWARKA NATH—Puaintire— 


oe RESPONDENT. 

Railways Act (IX of 1890), s. 13 — Precautions 
mentioned, whether exhaustive—Negligence on part of 
Railway depends on circumstances — No statutory 
duty to cut grass from Railway track—Plaintiff al- 
lowing his dry grass to remain in vicinity which catch 
fire from engine sparks, held guilty of contributory 
negligence—Civil Procedure Code (Act V of 1908), 
s. 100-—Negligence—It is a mixed question of law and 
fact—No legal defect in finding—It cannot be upset 
in second appeal. 

Under s. 13 of the Railways Act, the Governor- 
General in Council is authorised to require certain 
precautions to be taken. But the enumeration of 
the precautions mentioned ing, 13 is notin any way 
exhaustive, for instance, defects in the contrivance of 
anengine are not mentioned therein and it cannot 
be urged that such a defect would not make the Rail- 
way Company liable. Each case must depend on 
its own circumstances andthe Court has to decide 
on the evidence before it whether there has been 
negligence to such an extent asto muke the company 
liable. [p. 884, col. 2; p. 885, col. 1.] 

There is obviously no statutory duty ona Railway 
Company to cut all grass from the railway track and 
to see that at no place any grass grows or that any dry 
grass is allowed to remain there. At the same time 
this may be a reasonable precaution which a Railway 
Company should take. Sofar as damage caused by 
sparks emitted irom the funnel of an engine is con- 
cerned, proof of negligence would depend on the 
_ defective nature of the contrivance used to prevent 
the emission of sparks: So far as fire caused to dry 
grass growing on or nearthe railway track is con- 
cerned, the damage may be caused by the ignition of 
such grass by live cinders falling from the engine. 
It is for the Court to decide whether dry grass has 
been allowed to remain on the railway track so close 
to the rails and so high in stature as to amount to 
negligence on the part of the Railway Oompany, 
[p. 885, col. 1.] 

“B.B. and C. I. Ry. v. Dwarka Nath, 155 Ind. Cas, 
631, reversed. 

Negligence is a mixed question of law andfact and 
unless it is shown that the Court has approached the 
question from a wrong standpoint or that the evidence 
is such that there was no option but to draw the 
converse conclusion or unless the finding is vitiated 
by some other legal defect, it may be difficult to upset 
such a finding in second appeal, [p, 885, col, 1.) 

Where the plaintiff fully knowing the danger from 
the engins sparks allows the dry grass of hiram to 
remain near the railway line and this is allowed 
to grow due to the non-feasance of the Railway Com- 
pany, and the fire occurs, the plaintiff is guilty of 
contributory negligence. 

B. B. and C. I. Ry. v. Dwarka Nath, 155 Ind. Cas. 
31, reversed. 


L. P A. against the decree of Mr. Justice 
Bajpai, dated January 23, 1935, reported as 
155 Ind. Cas. 631, | 

Messrs. K. N. Katju and R. N. Gurtu, for 
the Appellant., 
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Mr. S. B. Johri, for the Respondent. 
Sulaiman, ©. J.—I agree that the appeal 
should be allowed and the plaintiff's suit 


- dismissed. There are two questions which 


arise in this case. The first is whether the 
Railway Company by not having taken 
sufficient precautions to prevent damage 
has been guilty of such negligence as to 
make it liable for the loss sustained by 
the plaintiff. The second is whether, even 
if the company had been guilty of negli- 
gence, the plaintiff also has not contribut- 
ed by his own default tothe same negli- 
gence which resulted in the loss occasioned 
to his property. The first question is not 
free from difficulty. The case put forward 
by the plaintiff simply was that the 
grass within the rajlway fencing was 
set fire to when the defendant's engine 
passed that way and it was alleged in the 
alternative that either the fire originated 
from live sparks escaping from the engine 
or from live cinders falling down from 
the ash-pan of the engine, with the result 
that the dry grass within the railway 
fencing caught fire first and then spread to 
the grass outside the fencing which belong- 
ed tothe plaintiff and ultimately reached the 
place where the plaintiff's hay slacks were 
located. The first Court came to the con- 
clusion that when the engine was running 
at speed it was quite possible that live 
cinders might drop down from the ash-pan 
on the railway bank and it held that there 
was grass on the railway bank which 
caught fire owing to live cinders falling 
down from the railway engine which fire 
spread on to the plaintiff's land and burnt 
the plaintiff's patel and trees. The lower 
Appellate Court while affirming that find- 
ing was not so definite. It came to the | 
conclusion that there was grass on the de- 
fendant’s land between the fencings on 
the two sides of the railway line about 
one cubit and a half high and that 
the grass caught fire owing to sparks fall- 
ing down from the railway engine an 
that the fire spread on the plaintiff's land 
and burnt his patel and trees. But the 
Courts below recorded a finding that the 
Railway Company should have taken rea- 
sonable care and caution bu: that it did 
nothing of the sort and that negligence on 
the part of the defendant was established 
in the case. A learned Judge cf this 
Court has accepted this finding. On the 
question of contributory negligence also the 
finding was in favour of the plaintiff. 


Now the question of the liability of a 
Railway Company for taking every reasons .. 


1936 


able precaution to prevent damage to 
owners of neighbouring lands has created 
a conflict of opinion even in England. In 
Piggot v. Eastern Counties Ry. Co (1), 
it was laid down that the fact of certain 
premises being fired by sparks emitted from 
a passing engine was prima facie evidence 
of negligence on the part of the company 
rendering itincumbent on them to show 
that some precaution had been adopted 
by them reasonably calculated to prevent 
such accidents. In Smith v. London and 
South Western Ry. Co (2), certain work- 
men employed by the Railway Company 
after cutting the grass and trimming the 
hedges bordering the railway placed the 
trimmings in heaps between the hedge and 
the line and allowed them to remain there 
for some days during very hot weather ; a 
fire broke out between the hedge and the 
rails and burnt some of the heaps of the 
trimmings and the hedge and spread to a 
stubble field beyond, and was thence car- 
ried by a high wind across the stubble 
field and over a road and burnt the plain- 
tiffs cottage which was some 220 yards 
away from the place where the fire broke 
out. There was no definite evidence that 
it had been due to any spark from the 
engine which had passed shortly before 
the time. The Court held that it could 
be fairly presumed that as engines while 
passing do emit sparks the fire originated 
from ihe engine that had just passed and 
that there was sufficient evidence for the 
jury to return the verdict that the defen- 
_ dants were negligent in leaving the dry 
-` trimmings and that the trimmings either 
originated or increased the fire and caused it 
to spread to the stubble field and that if the 
defendants were negligent, they were res- 
ponsible for the injury that resulted. 

In Rex v. Pease (3), it was held that if 
a statute authorised the construction of a 
railway parallel to an ancient highway 
and if by the passage of waggons, horses 
of the plaintiff were startled, there could 
be no indictment for a nuisance inasmuch 
as the interference with such rights of the 
public must be taken to have been con- 
templated and sanctioned by the Legislature. 
In Vaughan v. Taff Valle Ry. Co. (4) it 
was laid down that where a wood belong- 
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ing to the plaintiff had been set on fire 
by sparks from a locomotive suthorised 
by statute and ib was shown that sufficient 
precaution had been taken by the company, 


there was no liability. Cockburn, ©. J. 
remarked : | | 
“When the Legislature has sanctioned and 


authorised the use of a particular thing and it is 
used for the purpose for which if was authorised 
and every precaution has been observed to prevent 
injury, the sanction of the Legislature carries with 
it this consequence; that if damage results from 
the use of such thing independently of negligenċə 
the party using if is not responsible.” 


The case, therefore, was an authority for 
the proposition that unless negligence was 
established independently, the mere use of 
an authorised thing would not entitle a 
plaintiff to claim damages when every 
precaution had been observed to prevent 
injury. On the other hand in Jones v. 
Festiniog Ry.Co (5), a company had been 
empowered by Act of Parliament to make 
and use a railway for the passage of 
waggons and engines and ran passenger 
trains drawn by locomotive steam engines . 
and had “taken all reasonable precautions 
to prevent the emission of sparks.” The 
plaintiff's hay stack was, however, fired by 
sparks from one of the engines. Black« 
burn and Lush, JJ. held that as the com- 
pany had no express powers given them 
by statute to use the locomotive steam 
engines they were liable at common law 
for the damage though negligence was 
negatived. In that case the plaintif had 
failed to prove that there was a clear negli- 
gence on the part of the company. Never- 
theless the Bench held the company liable 
under the common law. The position was 
re-examined by the House of Lords in Ham- 
mersmith Ry. Co. v. Brand (6), which was,’ 
however, a case of damage caused to the 
plaintiff's land by the vibration caused by 
trains passing on the railway track. Bram- 
well, B. expressed the view that the cases 
in Rexv. Pease (3) and Vaughan v. Taff 
Valle Ry.Co. (4) were wrongly decided. 
But the opinion of the majority of their 
Lordships was to the effect that those cases 
were rightly decided and it was held that 

“Tt was established by those cases that when tha 
Legislature had sanctioned the use of a locomotive 
engine, there is no liability for any injury caused 
by using it so long ag every precaution is taken 
consistent with its use. l 

Later in Powell v. Fall (7) the defen- 
dant company was possessed of a tracă 

(5) (1869) 3 Q B 733; 9 B & S 835;37 L J QB 211; 
18 L T 902;17 W R 28. . 
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tion engine which was propelled by steam 
power. Whilst it was being driven by 
the defendant’s- servants along a high- 
way some sparks escaping from it set fire 
to a stack of hay of the plaintiffs standing 
on a neighbouring farm. The enginehad 
been constructed in strict conformity with 
the Locomotive Acts, and at the time of the 
aceidentit was being driven at a proper 
pace and the defendant's servants had not 
been guilty of any negligence whatsoever 
ih its management. Nevertheless Mellor, 

- whose: judgment was upheld by Bram- 
well, L. J.in appeal held that the defend- 
ant was liable to compensate the plaintiffs 
for the injury done to the stack upon the 
ground that the engine being a dangerous 
machine an action was maintainable at 
common law. The case |in Canadian 
Pacific Railway v. Roy (8) has been dist- 
inguished by my learned brother. I may 
only quote a passage frcm the judgment of 
the Lord Chancellor at p. 231*: 

“The Law of England equally with the law of the 
province in question affirms the maxim ‘sie uteri tuo 
ut alienum non laedas’, but the previous state of the 
law whether in Quebec or France or England cannct 
render inoperative the positive enactment of a statute 
and the whole case turns not upon what was the 
Oompany Law of either country, but whatis the true 


construction of plain words authorising the doing of 
the very thing complained of,” 


‘Their Lordships then proceeded to con- 
sider the effect of the provisions in the 
Dominion Railways Act. The question has 
been, however, settled in England by the 
enactment of the Railway Fires Act under 
which Railway Companies are now made 


"Hable to alimited extent even without any 
‘proof of negligence- at all. In India the 


leading case on this subject is that of 
Halford v. Hast India Railway Co. (9). 
The Bench in affirming the judgment of the 
learned Single Judge made it perfectly clear 
that there was a certain amount of liability 
on a Railway Company not only for keeping. 
a properly.constructed engine but also for 
Keeping the railway track in a proper state. 
At p. 177 it-was stated : 

“But the company are boundnot only to use due 
care in the construction and use of their engines but 
also to use due care in keeping the line of railway 


and the land belonging to them on each sideof it in a 
proper state,” l 


‘The authority for this proposition was 
Smith's case (2) where the Railway Company 
had been made liable not on account cf any 
defect in the construction of the engine or 

8) (1902 < k 4 
n A ee eae LJPC6l1; 86L T 127; 50 W 
(9) 14 Feng. L RI, 
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of not adopting means to preveni the emis- 
sion of sparks orthe falling of live cinders 
from the ash-pan but because the servants 
of the company had allowed the dry grass 
to be on the land of the company on each 
side of the railway in what was alleged to be 
a negligent manner and thereby the fire 
was caused which burnt the plaintiti’s 
cottage. Again at p. 18* it was remarked: 

- “Now in considering whether there was due care, 
in keeping the landof the company on each side of 
the railway in’a proper slate we must keep in mind 
as is said by Bovill,C. J. that if the ccmpany are 
using an engine which emits sparks and causes a risk 
of fire itis incumbent on them although they may be 
entitled to use it to keep the line of railway in a 
proper state with reference to such danger. 


The evidence in the case was then exa- 
mined and the case was decided on tke 


. finding that the evidence was not sufficient 


to show that the grass was left in the state 
as described by the plaintift's witnesses or 
in a state other than what a witness for the 


‘defendant had said might fairly and rea- 


sonably be left. The Bench, therefore, 
after considering the whole evidence 
came. to the conclusion that the view 


taken by the learned Single Judge was not 
wrong. ido nottake that case to be an 
authority for the proposition that the 
Railway Company’s liability ceases as soon 
as it is shown that there was no defect in 
the contrivance of the engine much less- 
that there is no liability unless the plaintiff 
establishes that there was a defect in any 
such contrivance. Even the English cases 
have laid down that where damage has 
been caused by sparks emitting from a 
railway engine, it is incumbent on the 
company to show that there was no defect 
in the contrivance which might have 
allowed sparks to escape. No doubt in: 
India we have the Railways Act and under 
s.13 of that Act the Governor-General.in 
Council is authorised to require certain 
precautions to be taken. But Ido not take 
the enumeration of the precautions mention- 
ed ins. 13 as in any way exhaustive; for 
instance, defecis in the contrivance of an 
engine are not mentioned therein and it 
cannot be on the authorities urged that such 
a defect would not make the Railway 
Company liable. I also think that it isnot 
possible to give a complete catalogue of all 
sorts of precautions which must be taken by 
a Railway Company to ensure that no 
damage is done to owners of neighbouring 
lands. Each case must depend on its own 
circumstances and. the Court has to decide 
on the evidence before it whether there 
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has been negligence -to such an extent as 
to make the company liable. 

There is obviously no statutory duty on 
a Railway Company to cut all grass from 
the Railway truck and to see that at no 
place any grass grows or that any dry grass 
is allowed to remain there. At the same 
time this may be a reasonable precaution 
which a Railway Company should take as 
indeed the B. B. & CG. I. Ry. Co. have al- 
ready issued standing orders under which 
there isa direction that grass should be 
removed from the Railway track. The au- 
thority given to Railway Company is not 
merely torun trains and use engines but 
to.use the whole railway line for purposes 
of traffic. Their duty is accordingly not 
confined to trains and engines only. So far 
as damage caused by sparks emitted from 
the funnel of anengineis concerned, proof 
of negligence would depend on the defec- 
tive nature of the contrivance used to pre- 
vent the emission of sparks. So far as fire 
caused todry grass growing onor near the 
railway track is concerned, the damage may 
be caused by the ignition of such grass 
by live cinders falling from the engine. It 
is for the Court to decide whether dry grass 
has been allowed to remain on the railway 
track soclose tothe rails and so high in 
stature asto amountto negligence on the 
part of the Railway Company. It would be 
impossible to answer this question in the 
abstract independently of the facts of each 
case. In this view of the matter I would 
feel very reluctant to hold that there was 
no legal evidence whatsoever before the 
Courts below to arrive at the finding that 
negligence had been established. 
Negligence is at least a mixed question 
of law and fact and unless it is shown 
that the Court has approached the question 
from a wrong standpoint or that the evi- 
dence is such that there was no option but 
to draw the converse conclusion or unless 
the finding is vitiated by some other legal 
defect, it may be difficult to upset such a 
finding in second appeal. Iavould, there- 
fore, base my decision on the second point. 
The question of contributory negligence 
had been raised by the defendants in both 
the Courts below, though the finding was 
against the defendant. As has been pointed 


by my learned brother the utmost that can. 


be said against the Railway Company is that 
they were guilty of non-feasance in not re- 
moving dry grass from the railway track 
when it had grown high. It has to be con- 


ceded on behalf of the plaintiff that the. 
` -plaintiff was guilty of the same omission in. 
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not removing dry grass from the vicinity 
of the railway line. Furthermore, the plaint- 
iff lives on the spot and was aware of the 
danger and could not but have known that 
sparks or cinders might come out setting 
fire to the grass within the railway fencing 
which would then spread tothe dry grass on 
his own land next tothe railway fencing 
from which it might spread on to the hay 
stacks which he had putup. He took no 
precaution either of cutting off his grass 
farm from the railway fencing or even pro- 
tecting his hay slacks by making any fire 
line. The Railway Company has to main- 
tain hundreds of miles of railroad and the 
chance of their becoming aware that -grass 
has grown high at a particular spot is far 
more remote than the definite knowledge 
which the plaintiff must have possessed 
that the grass on that part of the railway 
track was high and sowas the grass on his 
own land adjacent to the railway fencing. 
It seems to me that the damage which has 
been caused to the plaintiff was not caused 
so much by the fire being set to the grass 
on the railway track as by the circumstan- 
ces that it spread on tothe plaintiff's own 
grass farm and then reached his hay stacks. 
If the plaintiff had taken sufficient pre- 
caution to maintain a Gre line or even if he 
had cut the grass from the vicinity of the 
railway fencing frst, no damage would have 
been caused to him at all. 1 would, there- 
fore, allow the appeal and dismiss the 
plaintiffs claim on theground that he was 
guilty of coniributory negligence of which 
he was fully cognisant and that is a good 
defence in law which must prevail. 


Bennet, J—This is a Letters Patent Ap- 
peal brought by the defendant B. B. & O. 
I. Ry. Co., against the judgment of a learn- 
ed Single Judge of this Court dismissing 
its appeal. The two lower Courts have 
granted a decree against defendant award- 
ing the plaintiff Ks. 600 damages under 
the following circumstances: The plaintiff 
brought a suit alleging that his land consist- 
ing of waste and jungle lands with patel grass 
growing on it and timber and fruit trees ad- 
joins the railway, and that in the month of 
April 1930 the patel grass had been partly 
cut and stored in heaps and part was stand- 
ing, that on April 13, 1930, the passenger train 
of the defendant company passed along the 
line and sparks of fire escaped from the 
engine and dropped on to the railway patri 
just close to the rails. Baragraphs 5 and 6 


of the plaint are as follows : 
“That the patri wasnot clear but covered with 


grass which had not been removed owing to the 


` state alleged in para. 3 
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utter negligence and carelessness ofthe servants of 
the defendant and, therefore, the grass on the patri 
immediately caught fire and from there the fire at 
once spread over the plaintiff's jungle lands burn- 
.ing the standing patel andits heaps along with 
some 16 nim and shisham trees worth Rs, 700 all 
‘belonging to the plaintiff. 

“That it was the duty of the defendant company to 
-keep the patri quite clear and free from any grass 
and other combustible substance and totake full 
precautions to prevent the setting up of fire to the 
‘adjoining jungle lands of the plaintiff which it 


. failed to do.” 


-. These were the only paras in the plaint 
alleging negligence and itis tobe noted that 


“the only negligence alleged was the negli- 


gence of the Railway Company in not keep- 


‘Ing the patri quite clear and free from grass, 
‘ete. 


The defence of the Railway Company 
was to put the plaintiff to proof of the fact 


. that the fire had been caused ashe alleged 
“and further the Railway Company pleaded 


. in paras. 13 and 14 of the additional pleas 
as follows: 


“That the defencant company will rely on the 
principle ‘ex non cogit ad impossibilie (he law 


“does not compel a man to do that which he cannot 
‘ possibly perform) as affording a complete answer 


to the plaintiff's claim. The defendant company 
maintains that the fire if any was due to the ne- 


gligence of the plaintiff in keeping the grass in the 
of the plaint near the rail- 


“way track whereon to the kncwledge of the plaintiff 


loccmotive steam engines ofthe defendant railway 
company was authorized by statute to pass and 
repass day and night,” 


This pleading was further amplified by 


` a statement of the Advocate for the defence 


on June 8,1931, part of which was as fol- 
lows : 


“The plaintiff should himself take care of the 


- grasson his land. If hedid not take care there was 


contributory negligence on his part.” | 
The only issue framed on negligence was 


_ issue No. 5: 


“Whether there was any negligence on the part of 


` the defendant in not removing the grass, if any and 


in not keeping the land between fire lines clear.” 
The finding of fact as to the cause of the 

fire in the trial Court was : 

_ “I hold that there was grass on the Railway banks 


: whichcaught fire owing to live cinders falling down 


t 


from the railway engine which fire spread on to 


the plaintiff's land and burnt the patel and the 
trees.” 


The Court also stated ihat on ihe plain- 
tiff's evidence the fire originated in live 
sparks escaping from the engine and in 


live cinders falling down frem the ash-pan- 


of the engine. The Court inspected the en- 
gine but did not find that there was any- 


| . thing defective in the type or working of 


the engine and no such defect was alleged. 


‘The. trial Couré found that there were 12 
slacks of patel grass burnt valued at 
Rs. 420, and standing patel grass burnt 
which was valued at Rs. 100 and cer- 
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tain trees burnt valued at Rs. 80, and, 
therefore, the total amount of compensation 
awarded was Rs. 600. The trial Court also 
found : 

“It is the duty of the defendant to keep the fire 
line clear of grass, ete., specially during the hot 
season when the grass becomes dried up.” 


It also found that no case of contributory 
negligence was proved against the defen- 
dant on issue No.9 asit held that there 
was no evidence to show that the arrange- 
ment made by the plaintiff for disposing 


ofthe patel was such as to amount to neg: 


ligence on his part. The defendant com- 
pany appealed and the lower Appellate 
Courtcame to practically the same findings 
as follows : ee 

“I, therefore, accepting the plaintiffs evidence 
hold thatthere was gress on ths defendants land 
between the fencing oneither side of the railway 
line 1 tol} cubit high; that that grass caught 
fire owing to sparks falling down from the railway 
engine and that fire spreed on to the plaintiff's land 
and burnt his patel and trees.” 

Further it was found: _ 

“Tt was theduty of the Railway Company | to 
keep the lines clear of grass especially during 
the hot season when the grass becomes dried 


up: | , 

and that “it might be inferred” from the 
statement of a railway official that : ; 
“from 1927 the plaintiff was claiming compensation 
for damages caused to his jungle by the sparks of 
the defendant company’s engines, The Railway 
Company should have taken reasonable care and 
caution but itdid nothing of the sort; rather it 
allowed the grass to remain on the banks of the 
railway line. Under the circumstances if can be 
reasonably inferred that there was negligence on 
the part of the defendants.” 


On the question of contributory negii- 
gence the Court found as regards the 
plaintifi’s grass. The heaps of patel were 
lying at a sufficient distance from the 
railway fencing. No doubt the standing 
patel extended up to the railway fencing 
but it cannot be said that there was any 
contributory negligence on the part of the 
plaintiff. Now as regards the reference in 
this finding to the fire lines this appears to 
be based on some instructions given by 
the Railway Company that fire lines should 
be cut in the grass on the patris. The 
lower Appellate Court is not gule clear 
whether it considered that the duty of the 
Railway Company was to keep these fire 
lines cut or tocutthe whole of the patris. | 
The learned Single Judge of this Court 
refers toa few rulings on the subject and 
considers that the Railway Company had 
the duty alleged and were guilty of an 
actionable negligence. The: only point 
of contributory negligence argued before 
the learned Single Judge was that the 
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_ Servants of the plaintiff did not take steps 
. to put out the fire when they saw it begin. 
The grounds of contributory negligence 
which had been argued before the lower 
Appellate Court do not appear to have 
been argued before him, that is, in 
regard to the arrangement of the plaintiff 
for the cutting of the crop. Now when 
the case came in the Letters Patent 
Appeal the first ground taken was that 
the suit as brought was not maintain- 
able and that the Railway Company was 
“mot legally liable for the damage because 
there was no actionable negligence on 
| the part of the Railway Company and that 
the mere existence of growing grass about 
afoot and a half high within the railway 
fencing was legally no evidence at all. 

Further it was argued in the ground No. 5 
that by allowing the grass on his own 
. land to grow high right up to the railway 
fencing the plaintiff had been guilty of 
negligence and was not entitled to the re- 
lief Claimed. There are, therefore, two 
points of law in this appeal: firstly whe- 
ther there was a duty of the Railway 
Company tocut the grass within their 
fencing, and secondly, whether the plaintiff 
was guilty of contributory negligence. Now 
the railways in this conntry are run 
under the authority of Act IX of 1890, 
the Railways Act. That Act provides cers 
tain precautions in different sections and 
particularly in 5.13 it is laid down that 
the Governor General in Council may re- 
quire that within atime to be specified 
in the requisition or within such further 
time as he may appoint in this behalf 
certain precautions shall be taken by a 
Railway Company. These precautions in- 
cluds the fencing and a screen adjoining 
the side of public roads to prevent horses 
and other animals being frightened and 
suitable gates, chains, bars, stiles or hand 
rails to be erected or renewed at crossings 
and persons to be employed by the Railway 
Administration to open and shut these 
gates, chains or bars. Now if the Legislature 
had intended that a Railway Company 
should have the duty of cutting the grass 
within its fencing it appears that s. 13 would 
have made a provision for the Governor- 
General in Council to issue orders on the 
subject. 

„The length of the line of a company 
like the defendant company is often very 
considerable and extending to thousands 
of miles. The cutting of grass within that 
area, if it is a duty of a Railway Company, 
iS avery considerable matter and one 
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which would entail a very large amount of 
expenditure. It is, therefore, a matter 
which would certainly attract the attention 
of the Legislature in passing an act like 
the Railway Act and it is strange that if 
such a duty were toexist on a Railway 


‘Company in India, there would be no pro- 


vision in the Railways Act of 1890 for the 
framing of rules on the subject. Ib is 
true that in the present case it is shown 
thatthe Railway Company itself issues 


‘some instructions in regard to the cutting 


of grass, butthe fact that the company 
does issue instructions on this subject does 
not show that there is a legal obligation on 
the company to cut the grass during the 
whole length or any part of the length of 
its railway system. The rulings on the 
subject which have been brought forward are 
ag follows : In Halford v. Hast India Ry.Co. 
(9), there was acase before a learned Single 
Judge in Calcutta which was taken in 
appeal before a Bench of the Calcutta High 
Court. In that case the plaintiff claimed 
damages onthe ground that the company 
had allowed grass of too great a length to 
remain on the railway banks and had 
driven an engine along the line without 
due precautions being taken to prevent the 
expulsion of sparks. 

It was held that the defendant com- 
pany was authorised to run locomotive 
engines on the line of the railway com- 
structed by the Company under the 
statutory powers given to it and, there- 
fore the company was not liable for 
damage caused in making the line under 
such statutory powers without proof of 
negligence. It was held also on the evi- 
dence that neither in the construction of 
their engines nor in the condition of the 
Railway Banks was any negligence shown 
on the part of the company. The plaint- 
iff’'s land was separated from the railway by 
a fence and there was a stable and some 
other constructions and a bungalow and 
two heaps of thatching grass were lying 
on the plaintiff's land. The Hastera Bank 
of the Railway and the cutting was cover- 
ed with growing grass. On p.7 reference 
was made to evidence to the effect that the 
grass was only 6to 8 inches long and on 
the other hand the evidence of the plaintiff 
was that it was six feetin length and had 
been cut and two feet of the grass was left 
standing after cutting. The Court found that 
the grass was about a foot High and that the 
existence of grass of that height would not be 
evidence of negligence against the Railway 
Company. The company had left trimmings 
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of cut grass along the place where the 
grass was cut. The Bench on appeal up- 
:héld the finding of the learned Single Judge 
‘that the existence of grass in that con- 
dition did not amount to negligence. 
Now it is to be noted that in the 
present case the Railway Company had not 
‘cut the grass. 

Jn Halford v. East India Ry. Co. (9) there 
“wasa case of alleged misfeasance, that is that 
the Railway Company had cut the grass in a 
:manner which was negligent by allcwing 
tco much grass to remain after cutting and 
‘hy. allowing certain grass which had been 
‘cut to remain lying on the spot. Tn the 
present case the plaintiff has a weaker case 
:as he alleged non-feasance on the part of 
‘the Railway Company and he has to show 
that the Railway Company had a positive 
duly te-cut the grass between the fencing. The 
only case of this High Court to which refer- 
sence .has been made is a case of civil revi- 
‘gion reported in Secretary of State v. Dwarka 
Prasad (10’. In that case there was no 
question of grass but the trial Court bad 
„held ihat there was negligence on tke part 
.of the Railway Company because the 
-drivers of two engines .were negligent in 
racing and further the Court beld that it 
was not established that spark protectors 
‘had been used on the engines. On thig 
‘finding of negligence the decree for 
-damages was upheld. That case, however, 
“18 distinguished from the present case that 
‘there was any negligence on the part of the 
‘driver or that the engine was in any way 
‘defective in construction. Learned Counsel 
attempted to remedy this defect in his 
-plaint by arguing that there might ke some 
such defect:in the construction. But in 
the .absence of .any such allegation in the 
.plaint and any evidence before the Courts 
“below it:is much too late to make a new sug- 
gestion of. this kind in Letters Patent Appeal. 
In Smith v. London and South Western Ry. 
(11) there was a claim against the Railway 
‘Company. because the servants of the cam- 
pany had allowed cut dry ‘grass to be on 
the line of the company on each side of the 
Tallway.in what was alleged to be a-negli- 
‘gent manner and thereby fire was caused 
which burnt the. plaintiff's cottage. 

This, however, was.a case of allowing cut- 
tings -and trimmings of grass to remain 
after the grass had been cut on the Banks 
of the Railway in a season of unusual heat 
and :dryness: and Bramwell, ©. J., in his 

(10)°25.A L J ‘336;100 Ind. Cas. 640; A TR 1997 All. 
439; 49 A 559. 

(11) (4870) 5 C P 98. 
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judgment, held that this might be evidence 
from which a jury might presume negli- 
gence. In the present case the plaintiff 
does not allege that there was any cut grass 
lying on the parti which might have caused 
the fire, but his complaintis that there was 
standing grass which had not been cut. In 
England the question of claim against a 
Railway Company has been settled to a 
certain extent by the Railway Fires Act, 
1905, and in that Act it is provided that 
negligence need nct be proved against a 
Railway Company where damage is done to 
agricultural lands or agricultural crops by 
sparks or cinders from the railway engine 
and where a sum of money not exceeding 
£100 is claimed provided due notice is 
given to the Railway Company. “But in 
cases where damage exceeding £100 is 
claimed then it is necessary for the plaintiff 
to prove negligence on the part of the com- 
pany. In India there is no provision of law 
similar to the Railway Fires Act and 
therefore it is uecessary for tke plaintiff 
in the present case to prove negli- 
gence. In Canadian Pacific Ry. v. Roy (8) 
there was a case before their Lordships of 
ihe Privy Council from the Province of 
Quebec in Lower Canada where the plaint- 
iff had suffered damage caused by sparks 
escaping from a locomotive engine. It was 
held that because the Civil Court of 
Lower Canada and the Dominion Railway 
Act did not impose any liability of this 
nature on a Railway Company acting with- 
in its statutory powers therefore the Rail- 
way Company was not liable for the da- 
mage caused by the sparks from their 
engine. The judgment proceeded on the 
ground that it was necessary to establish de- 
finitely negligence on the part of the Railway 
Company. At. p.231* the Lord Chancellor 


stated: 

“The Legislature is supreme and if ithas enacted 
that a thing is lawful, such a thing cannot be a 
fault or an actionable wrong. The thing to be 
done is a privilege as well asa right and duty.” 


The case of Canada is therefore distinct 
from the case of England because in Canada 
there isa Dominion Railway Act. In England 
there is no general Railway Act, but the 
different companies obtain statutory authority 
provided by Acts of Parliament. In India 
the case is similar to the case of Canada 
because there is a general Act, the Rail- 
ways Act of 1890. This judgment, therefore, 
is some authority for the proposition that 
in default of a provision in the Railways 
Act of 1890 the company cannot be liable 

*Page of (1902) A. C.—|Ed.] < 
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for exercising its statutory powers of 
running railway engines on its lines. None 
of the rulings which have been laid be- 
fore the Court show that there is any duty 
.of a Railway eitherin Englind orin India 
to cut the grass on the banks ofits rail- 
way lines. In ihe absence of any authc- 
rity of this natureit is difficult to hold 
prima facie on proper considerations that 
{here is such a duty of the Railway Com- 
pany. The Courts below and the learned 
Single Judge of this Court have not indi- 
cated where the lc gal duty is imposed on 
a Railway Company to cut the grass on 
its banks. The absence therefore of any 
a9thorily for such a proposition makes it 
difficult to accept the findings of the 
Couris below that there was negligence by 
a breach of the Railway Company of this 
assumed duty. 

Now the other part of the argument of 
learned Counsel for the appellant based 
on groundNo.5 is that even if there was 
negligence on the part of the Railway 
Company in committirg a breach of the 
-assumed duty still the plaintiff cannot re- 
c ver damages because the plaintif was 
guilty of contributory negligence. This 
argument has been based on the admis- 
sion of the plaintiff that he was aware 
Bince the year 1927 that there had been oc- 
casionally such fires caused by sparks from 
the railway engires. In spite of that know- 
ledge the plaintiff allowed his petal grass, 
which is grassof a considerable height 
about Gor 8 feet, to grow up tothe rail- 
way fencing. It would have heen open to 
the plaintif to keep certain area about 
10 feet wide free from grass and such an 
area parallel to the railway fencing would 
have acted asa fire line, andifa fire had 
started on the grass inside the railway fen- 


cing such a fire couldnot have spread to ` 


the patel crop ofthe plaintiff. There was 
further negligence of the plaintiff in the 
-method which he ‘adopted in cutting his 
field. He cut the field in the part remote 
from the railway and stacked 12stacks of 
grass emounting in value to Rs. 420. At 
the same time he left the patel crop stand- 
ing adjacent tothe railway line. There 
-was therefore a:means of communication of 
the fire between the railway line and his 
stacks of patel grass which are found by 
the Courts tohave been 50 or 100 yards 
from the railway fencing. g 

It is.obvious that if the plaintiff had 
„adopted the sensible method of cutting his 
patel grass adjacent to the railway line 
first then it would not have been possible 
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for the fire to spreed to his stacks of 
patel grass. Learned Counsel for the 
respondent has not been able to explain 
why the plaintiff didnot adopt this simple 
precaution. This does appear to amount 
to contributory negligence on the part of 
the plaintiff and accordingly this furnishes 
another reason why the decree of the Courts 


"below should be reversed. The Courts be- 


low do not appear to have approached the 
subject from this point of view. Where 
a man is well aware thata danger may 
result from the use of railway engines in a 
statutory manner, and where that man 
grows a crop of an inflammable nature 
close to the railway line, it is a matter 
of ordinary precaution from him to place 
a fire line between his crop and the rail- 
way fenzing. Learned Counsel addressed 
some arguments forus that the omission 
to grow patel grass ona fire line 10 feet 
broad would cause a large amount of loss 
to the plaintiff. That argument is, however, 
shown to be inzorrect by a consideration 
of the value of the crop and the area on 
which it is grown. Patel is not abala 
valuable crop and the omission of a 
small area would be a matter of no impor- 
tance from the financial point of view. 
For these reasons I consider that this 
Letlers Patent Appeal should be allowed 
and the suit of the plaintiff should be dis- 
missed. 

By the Court.—The appeal is allowed, 
the decrees of all the Courts are set aside 
and the suit of the plaintiff is dismissed. 
In the circumstances we direct that the 
parties should bear their own costs through- 


‘out. 


D. Appeal alluwed. 
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LAHORE HIGH COURT 
Criminal Appeal No. 774 of 1935 
November 13, 1935 
COLDSTREAM, d. 
BAHADURI—Convict—APPELLANT 
Versus 
EMPEROR— RESPONDENT 
Criminal trial—Evidence—Murder—Evidence un- 
reliable—No evidence as to who gave deadly blow — Con- 
viction is not sustainable—Penal Code (Act XLV of 


` 1860), s. 300. 


Where the evidence given in the Gourt is obvious- 
ly not reliable and the medical evidence shows that 
there is only one long cut on the deceased's body 
and it cannot be possibly determined who caused 
it, a eonviction for murder is not sustainable, 
though a wicked crime has thereby to go unpunish- 


ed, 
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Cr. A. from an order of the Sessions 
Judge, Gujranwala, dated June 18, 1935. 

' Dr. Khalifa Shuja-ud-Din, for the Appel- 
ant. 

Mr. Sleem, for The Government Advocate 
. for the Respondent. 

Judgment. — The appellant Bahaduri has 
been sentenced to five years’ rigorous im- 
‘ prisonment under ss 304-I], Indian Penal 
Code, for having caused the death of 
Hayat, a boy of 14 or 15 by striking him 
with a chhavi. 

Hayat’s father Rahman, P. W. is a tenant 
of Salhi, son of Fatta. Salhi and his 
brother Mathela were at enmity with their 
cousins Bahaduri, Shahabli, Mathela, 
Shera and Schni, son of Lakha owing to 
a dispute over the land of a minor Nura, 
the sen of a first cousin. Both sides had 
applied for guardianship of the boy's 
property. Lakha had been successful and 
was attempting to evict Salhi’s tenants, 
Bahaduri had several times in 1934 attempt- 
ed to have Salhi and his party put on 
security. 


The prosecution story is that on Novem- ` 


- ber 15, 1934, Bahaduri, Sbahabli, Shera 
and three others were chasing Salhi with 
murderous intent. Hayat and Desa who 
were grazing cattle came in their way 
and remonstrated. Shera struck Hayat 
- with a stick ond Bahaduri struck him with 
a chhavi on the ribs. Then Shahabli gave 
him another blow with a chhavi on the 
same place after he had fallen. Then 
Hayat’s father and others came on the 
scene and used dangs against Salhi's 
“ pursuers. 

The medical evidence proves that Hayat 
received a terrible wound, 8 inches long 
and 4 inches broad, his ribs, backbone, 
spleen and kidney being cut. 

The defence story was that Salhi and 
thirteen otherslaid an ambush for Baha- 
duri, chased him and injured him witha 
chhari. Mathela was then beaten and his 
turban fell off. Hayat stopped to pick it 
up and achhavi blow intended by Salhi 
for Mathela landed on Hayat’s back. 

The learned Sessions Judge considered 
both stories ridiculous, He observed that 
as Hayat’s spleen weighed 40 ounces he 
could not have opposed a number of arm- 
ed men. Healsothought that the investi- 
gation had not been properly made. 
Without making it clear what he believed 
to be the true story he held that Bahaduri 
killed Hayat with a chhari blow but that 
- Hayat met his fate ‘incidentally.’ He found 
it not proved that Bahaduri had acted in 
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self-defence and sentenced him as already 
stated under s. 804, Indian Penal Code. 
He also convicted Shahabli and Mathela 
under s. 323 for having inflicted simple 
burt to Sardara and Mehra who were on 
Salhi’s side but released them, holding 
that they had been in custody long 
enough. 

It is contended on appeal that the 
learned Sessions Judge was not right to 
convict Bahaduri on evidence putting for- 
ward astory which he has described in 
his judgment as distorted and that the 
evidence indicates that Bahaduri acted in 
self-defence. 

The most remarkable feature of the 
case is that while on Hayat’s side the 
only other persons injured were Sardara 
and Mehra who had each one contusion 
mark, Bahaduri and two of his companions 
were injured. Bahaduri had twelve marks 
of injuries when examined including a 
deep cut on his beck and a contusion on 
his head. He had to go into hospital. 
Shahabli’s cheek was cut through and 
Mathela hada cut below his armpit, an- 
other across the palm of his hand, a 
contusion on his head and another on his 
forearm. These injuries were not self-inflict- 
ed as a Police Officer tried to suggest. 

The original story was not the same as 
that told in Court. Aecording to the first 
report made by Rahman, Hayat's father, 
he and his sons Hayat and Mehra and 
others were in their haveli when they 
heard Salhi ery out. Thereupon he and 
his sons, another man called Salhi, Sardara 
and one Lal hastened to Salhi’s rescue. 
They saw Salhi being chased by Bahaduri, 
Shera, Shahabli and others. Hayat went 
ahead to stop the pursuit. Bahaduri gave 
him filthy abuse and Hayat struck him 
with a stick. Shera then hit Hayat witha 
stick. Hayat fell and Bahaduri struck him 
with achhavi and another chhav blow 
was given by Shahabli which injur- 
ed Hayat on his left side and on his 
back. 

The assessors believed that the general 
story given at the trial by the prosecution 
witnesses was true, that Bahaduri, Mathela 
and Shahabli were proved to have joined 
in the affray and that there was never 
any intention to kill. 

The evidence given in Court is obvious- 
ly not reliable. The medical evidence 
shows that there was only one long cut on 
Hayat’s body and it cannot possibly be 
determined who caused it. The turban 
story, I disbelieve. I agree with the as- 
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and hissonsand other opposed Bahaduri 
and his party when the latter were in 
pursuit of Sahli. There was an affray in 


‘which the rescuers vanquished Bahaduri’s 


pariy. ; 
It is to be regretted that possibly a 


-wicked crime must go unpunished. But 


on the evidence it cannot be said to be 
proved that Bahaduri killed Hayat. I 
accept the appeal and acquit him. 

oN. Appeal allowed. 
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OUDH CHIEF COURT. 
Execution of Decree Appeal No. 83 of 1935 
October 21, 1936 
Srivastava, A.C. J., AND Nanavorty, J. 

Sardar JOGENDRA SINGH— 
J UDGMENT-DEBTOR—OssJECTOR—-APPHLLANT 


versus 
OUDH COMMERCIAL BANK, Lrp., 
FY ZA BAD—DEcREE-HOLDER AND OTABRS — 


RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXI, 


‘ r. 16— Application under, before Court passing the 


~ decree—Objections 


should be raised before Court 


~ passing decree and not before Court to which decree 


“to whichthe decree is sent for execution an objection ` 


as sent for execution. 

An application under O. XXI, r. 16 of the Code 
of Civil Procedure, can be entertained only by the 
Court which passed the decree and not by the Court 


_ to the application, that the transferee of the decree, 


whose name was sought to be substituted in place of 
the decree-holder, was a benamidar of the judgment- 
debtor, and, therefore, that the decree could not be 


` executed against him (judgment-debtor), the decree 


t 


having been satisfied, should be raised before the 
Court which passed the decree and not before the 
executing Court. Taj Singh v. Jagan Lal (1), 
Dwarka Dasv. Muhammad Ashfag Ullah (2) and 


| Pirthvi Chand Lal Chowdhury v. Satya Kinker Das 


`- Judge of Lucknow, dated 


(8), relied on. 
Ex D.A. against the order of the Sub” 


1935. 
Messrs. R. B. Lal and Suraj Sahai, for 


the Appellant. 


Messrs. Radha Krishna and K. P. Misra, 


' for the Respondents. 


Judgment.—This is an execution of 
decree appeal by the judgment-debtor. 
On March 30, 1932, the Oudh Commercial 


` Bank, Fyzabad, obtained a simple money 
Sardar Jogendra 


decree jointly against 
Singh appellant and Raja Audhesh Narain 
Singh Talugdar of Kalekankar from the 
Court of the Civil Judge of Fyzabad. The 
decree was transferred for execution to the 


| . Civil Judge of Lucknow. During the pen- 
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September 23> . 


891 


dency of the execution proceedings in the 
Lucknow Court the Oudh Commercial Bank 
made an assignment of the decree in favour 
of Kuar Suresh Singh, respondent, a brother 
of Raja Audhesh Narain Singh on August 28, 
1934. Kuar Suresh Singh made an appli- 
cation under O. X XI, r. 16 of the Code of 
Civil Procedure to the Civil Judge of 
Fyzabad who on April 23, 1935, ordered 
the name of Kuar Suresh Singh to be 
brought on the record of the execution 
ease in place of the original decree- 
holder and that notice of it should be 
sent tothe Court executing the decree. In 
the meantime an application was made by 
the appellant on September 10, 1934, in the 
Court of the Civil Judge, Lucknow, alleg- 
ing that the consideration for the sale- 
deed dated August 28, 1934, was in fact paid 
by Raja Audhesh Narain Singh and the 
decree had in consequence been discharg- 
ed in full. It was alleged in the alternative 
that Raja Audhesh Narain Singh was the 
real purchaser and Kuar Suresh Singh 


- was only a benamidar for him. On these 


grounds it was prayed that the decree 
shovld be treated as fully satisfied. The 
learned Civil Judge of Lucknow has dis- 
missed the application on the ground that 
he had no jurisdiction to entertain it. 
Sardar Jogendra Singh has come to this 
Court in appeal against the last mention- 
ed order. His learned Counsel does not 
dispute the proposition that an application 
under O. XXI, r. 16 of the Code of Civil 
Procedure can be entertained only by the 
Court which passed the decree and not 
by the Court to which the decree is sent 
for execution. He, however, contends ihat 
the application made to the Civil Judge 
of Fyzabad was not in proper form as 
it did not contain any prayer for execution 
and merely asked for substitution of the 
names of Kuar Suresh Singh in place of 
the decree-holder. He further contends 
that the objections raised by him in the 
application dated September 10, 1934, 
were not barred by O. KXI,r. i6 of the 
Code of Civil Procedure and could be 
entertained by the Lucknow Court. As 
regards the first objection he has not 
produced any copy of the application under 
O. KAI, r. 16, nor has he summoned the 
file of the case containing the said appli- 
cation. We have therefore nothing before 
us to show the contents of the said appli- 
cation. In the circumstafices itis impossi- 
ble to accept the contention that the 
application was not in proper form or was 
not-in order. The order which was passed 
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by the Civil Judge of Fyzabad on this 
application shows thatit was substantially 
-an order under O. XXI, r. 16 of the 
Code of Civil Procedure and the applica- 
‘tion which led to the passing of that 
order is referred io as an application under 
O. XXI, r. 16 of the Code of Civil Procedure. 
After ordering the substitution of the name 
of Suresh Singh in place of the Bank the 
Civil Judge expressly ordered that notice 
of it should be sent to the executing Court. 
The first contention must, therefore, be 
overruled. 

As regards the second objection, the 
-second proviso of O. XXI, r. 15 runs as 


follows : 

‘Provided that where .the decree for the pay- 
“ment of money against two or more persons has 
been transferred to one of them, it shall not be 
executed against the others.” 


If therefore the judgment-debtor appel- 
lant wanted to contend that Kuar Suresh 
Singh was merely a benamidar for Raja 
Audhesh Narain Singh or in other words 
that the decree had in fact been transferred 
to Raja Audhesh Narain Singh and could not 
therefore be executed against him he was 
bound to raise that objection in the course 
of proceedings taken on the application 
under O. XXiLr.160f the Code of Civil 
Procedure. The other objection abouttthe 
decree having been fally satisfied as 
the. money paid to the decree-holder really 
belonged to Raja Audhes) Narain Singh is in 
substance the same objection ina different 
form. In any casethe said objection also 
afforded a complete answer to the applica- 
tion underO. XXI,r. 16 because if the 
‘objection had succeeded there could be 
no question of the {decree being executed 
at the instance of the transferee. It was 
therefore the duty of the appellant to 
- Taise the objection in answer to the ap- 
plication under O. XXI, r. 16, Civil Pro- 


-cedure Code. It may be noted that the’ 


rule expressly provides that Notice of the 
application shall be given to the judgment- 
debtor. It must be presumed that such 
notice was given, andin case there was 
-any defect in the issuing of the notice or 
in its service, the remedy of the appellant 
lay by means of an application to the 
Court which passed the decree and could 


not afford any ground for that objection . 


being raised subsequently or for its- being 
. entertained by the Court to which the 
execution had been transferred. This view 
is fully supported by the decision of 
the Allahabad and Patna High Courts in 
Taj. Singh v. Jagan Lal, I. L. R. 38 Al. 
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‘so, is guilty of breach of confidence, 


1651C 
289 (1), Dwarka Das v. Muhammad Ashfaq- 


‘Ullah, L L. R. 47 All, 86 (2) and Pirthvi 


Chand Lal Chaudhri v. Satya Kinkar Das, 
11 Patna 94 (3). 

We are, therefore, in agreement with the 
lower Court that the present objection could 
not be entertained by the Civil Judge of 
Lucknow. We accordingly dismiss the 
appeal with costs. 

D. | Appeal dismissed. 

(L) 38 A 289; 35 Ind. Cas. 234; 14 A L J 370. 

(2) 47 A 86; 80 Ind. Cas. 729; 22 A L J928, L R 
5 A 744 Civ; A I R 1925 All. 117. 


(3) 11 Pat. 94; 137 Ind. Cas. 472; Ind. Rul. (1932) 
Pat. 151; A I R 1932 Pat. 168; 13 P L T 402. 





ALLAHABAD HIGH COURT. 
First Civil Appeal No. 310 of 1933 
August 5, 1936 
RACHHPAL SINGH AND COLLISTER, JJ. 
RAGHUNATH. SINGH PARMAR 
—DEFENDANT—ÅPPELLANT l 
VETSUS 
MUKANDI LAL—PILAINTIFr— RESPONDENT 
'Tort—Defamation—Libel—Comment on people 
holding political positions—Exaggerations—Member 
working with Swaraj party in Council and not 


resigning when asked by party—Member not enter- 
ing Council on Swaraj party ticket — Comment 


-that he committed breach of confidence—Held not 


libellous—Statement during election propaganda, 
that the candidate has no time to -look after work 
and is always busy with his Muslim friends, -dogs 
and his Western wife and dining and eating with 
English and Muslim friends, held, to be expression of 
apinion and not defamatory—Statement that a 
Hindu who dines with Muslims, puts on thread 
and pretends tobea brahman with whom he bakes 
his food and thus deceives them, held to be highly 
defamatory in India—~Statement about lawyer that he 
committed breach of confidence ts defamatory— 
Statement that `a person boasts to have killed a 
tiger which in fact is killed by another, is not 
defamatory. 
When people are making comments about men 
holding political positions such as being a member 
of the Council, it is permissible for them to exag- 
gerate matters. The statement of the writer that a 
certain person was sent on Swaraj or Congress ticket 
may not possibly be quite correct, but where for a 
number of years the member remained in Council 
and was working along vith the Swarajist party 
there, the writer is entitled to say that he was a 
member of the Congress or Swaraj party. If the 
statement that he was guilty of breach of confidence 
was made by the writer, because in his opinion he 
(the member) had not resigned from the Council 
when asked to dogo, it isa harmless statement and 
not libellous. The writer has expressed his own 
opinion which is that aman working.as a Congress- 
man or a Swarajist, if he does not resign when call- 
ed upon by the Swarajiya or Congress party to do 
4 Other people 

may take a different view, but, if a man makes a 
statement .of this kind, itis an expression of view 
of his own belief and hardly libellous, [p. 894, col. 2.] 
“The following statement was made during Coun- 
cil election propaganda against a Hindu - candidate; 


>? 
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“he does not ge: time to understand these matters 


for two reasons: firstly, he gets no time by being. 


too busy in eating and drinking and associating 
with his Muslim friends, Secondly on account of 
his Western wife and children at home he gets still 
less time. And whatever time is left, that he 
spends in bringing up dogs andin publishing their 
(sale) advertisements and in educating dogs” : 

Held, that though the statement that he gets no 
time because of eating and drinking and associating 
with his Muslim friends isa statement made in 
very bad taste, none of these statements can be 
said tobe libellous. The wiiter may be of opinion 
that a Hindu should not dine witha Muhammadan 
while there may be other persons who see absolute- 
ly ‘no objection tothis. [p. 895, col. 1] 

A statement againsta person that he takes undue 
credit for having killed a tiger though he did nct 
kill it himself but only got it killed through a 
Shikari is only an opinion of the writer and cannot 
amount to defamation. 

A statement made against a lawyer that certain 
persons had engaged him with faith to defend them 
but the lawyer after accepting the brief committed 
breach of faith and let his clients down, unless 
there is some justification for it, is highly libellous. 

If a person is guilty of slander, another person 
repeating it cannot escape responsibility because he 
merely repeats the slanderous statement made by 
another. He cannot say that he should not be held 
liable because the statement which he has publish- 
ed was nothing else but a repetition of a similar 
slanderous statement which had been uttered by 
some other persons unknown. [p. 897, col. 1.] 

A statement ran ‘‘on the one handhe sticks to 
his Western habits (ways) andhas no scruple in 
taking articles of food and drink from the hands of 
Englishmen and Muslims, while, on the other hand 
when necessity arises, he would put on sacred 
thread and khaddar clothes, become a confidant of 
the Kshattriyas and Brahmansof Garhwal, assume 
the appearance of a Brahman, and has even no 
scruple in going into their houses and defiling their 
utensils, ete....... If this is not betrayal of 
confidence, what else itis” : 

Held, that in a country like India itis a very serious 
matter to make acharge of this kind, and if not 
proved to betiue, isa statement which is highly 
defamatory. [p. 697, col. 2.| 

What is fair comment stated.] 

here there are joint tort-feasors, a compromise 
with one of them would debar the plaiotif from 
seeking remedy against others. [p. 898, col. 2.] 

In India, in cases of defamation the Courts have 
to decide both questions of law as well as of fact, and 
itis for the Judge to decide what sum should be 
awarded as damages. The presiding Judgehas full 
discretion inthe matter, Similaily the Judges sit- 
ting in appeal possess the seme power. [p. 899, col. 2.) 


ave eee ee 


F. C. A. from a decision of the Sessions 
and Sub-Judge, Garhwal, dated January 
4, 1933. 

Mr. Vishvamiitra, for the Appellant. 

Messrs. Wazir Ilasan, M. Walliullah 
and L, M. Roy, for the Respondent. 

Judgment.—This is a defendant's first 
appeal arising out of a suit to recover 
damages. The facts of the case which 
gave rise to this appeal, can briefly be 
stated as follows: Mr. Mukandi Lal, plaint- 
iff, and Sardar Bahadur Narein Singb were 
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rival candidates from Garhwal constituten- 
cy for a seat in the local Legislative Council 
in 1930. Tne election took place on Sep- 
tember 27, 1930, The result was that 
Sardar Bahadur Nerain Singh was 
successful. On or about September 13, 
1930, a leaflet styled “yellow leaflet” 
was handed over by Mr. Raghunath 
Singh Parmar, a son-in-law of Sardar Baha- 
dur Narain Singh to a press in Lands- 
downe for publication. The plaintiff res- 
pondent alleged that this yellow leaflet 
Ex. P-1 contained libellous statements 
against him, and because of those state- 
ments which are specitiedin the plaint he 
had been lowered in the estimation of the 
public, and, therefore, he instituted a suit 
against the defendant for a sum of 
Rs. 10,000 as damages. The defendant in 
his defence denied that he had published 
the yellow leaflet and pleaded that in the 
matter of the printing of this leaflet he had 
merely acted asa messenger on behalf of the 
office of Sardar Bahadur Narain Singh and, 
therefore, he could not be held responsible 
for the matters mentioned in the leaflet, 
It was further denied that the pamphlet 
was defamatory. The defendant also plead- 
ed thab as the plaintiff had accepted an 
apology from Sardar Bahadur Narain Singh 
in respect of the statements contained in 
the yellow leaflet, there was an accord and 
Satisfaction and the plaintiff could not 
proceed against one of the joint tort-feasors 
after an acceptance of an apology from 
Sardar Bahadur Narain Singh. The 
defendant also pleaded that the stalements 
contained in the offending leaflet came with- 
in the purview of “fair comments on matters 
of public interest” and they were privileged. 
Another plea taken by the defendant was 
that the statements in the yellow leaflet 
Ex. P-1 were made by way of reply to 
libellous statements made by the plaintilf 
or his helpers, and, therefore, were not ac- 
tionable. 

The learned Subordinate Judge came to 
the conclusion that the evidence produced 
in the case established that there was a 
publication of the leaflet by the defendant 
and that some of the statements in that 
leaflet were libellous. He rejected the 
pleas taken by the defendantin defence. 
The learned Judge, therefore, gaye a dec- 
ree to the plaintiff fora sum of Rs. 8,000 
against the defendant. The defendant is 
dissatisfied with the decres made against 
him and has preferred this appeal. Before 
we proceed further, we would like to men- 
tion here that Mr. Mukandi Lal is a Bar 
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rister-at-Law practising as an Advocate of 
this Court in Garhwal since 1919. He was 
twice elected to the U. P. Legislative Coun- 
cil.’ Before his last defeat, he was a mem- 
ber of the Council from 1923 to September 
1930. For several years he acted as Depuly 
President of the Local Legislative Council. 
Mr. Raghunath Singh Parmar is also hold- 
ing a respectable position in life. He is a 
Barrister-ai-Law of several years’ standing 
and a fairly big zamindar and, as stated 
above, he is a son-in-law of Sardar Bahadur 
Narain Singh. 


One of the questions about which the 
parties were at issue was as to whether or 
not the defendant had been responsible for 
the publication of the leaflet Ex. P-l. The 
position taken up by the defendant in his 
written statement was that he had merely 
handed over the leaflet to the Lansdowne 
Press but that he was not responsible for 
the statements mentioned therein. On the 
question of publication, the learned Subor- 

_ dinate Judge has found that the evidence 
` conclusively proves that the defendant had 
it published, and it is further found that he 
was seen distributing it. A gcod deal of 
time was spent in the Court below in prov- 
ing this allegation, but before us learned 
Counsel appearing for the defendant has 
- riot attempted to challenge the finding of 
the learned Subordinate Judge on this ques- 
tion, and it must, therefore, be held that the 
défendant got this leaflet Ex. P-1 publish- 
ed. . l 
"Now we will proceed to discuss the 
. various statements made in the leaflet and 
consider whether they are libellous or not. 
“The leaflet Ex. P-lis printed at pages 135, 
136, 137and 138. We may point out here 
that this was the most important document 
in the case, but neither side took the 
trouble to have it translated and printed for 
the benefit of the Court. It appears that 
` dn the Court below Mr. Mukandi Lal fur- 
nished the Court with a translation of the 
leaflet and that translation has been printed 
at pages 135 to 138. It would have been 
better if the parties had taken the trouble 
to get the leaflet translated through the 
. Court translator. At the time of arguments 
«there was some controversy as regards the 
- meaning of some of the expressions used in 
phe offending leaflet. 


One of the charges levelled against the 
‘plaintiff in the yellow leaflet is that he is 
guilty cf breach of confidence, the greatest of 
allsins, and that is his failure to resign from 
Council when the Swaraj party didso. This 
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charge relates to the failure of Mr. Mukandi 
Lal to resign his seat in the Council when 
the Congress in December 1929 passed a 
resolution that the Council should be boy- 
cotted and the members of the Congress 
should resign from the Council in a body. 
The evidence produced in the case shows 
that the same resolution was adopted by the 
party known as Swaraj party. Admitted- 
ly Mr. Mukandi Lal did not resign from the 
Council at the request of the Swaraj party. 
The leaflet shows that the writer of it 
claimed that Mr. Mukandi Lal had been 
sent toihe Council on Swaraj or Congress 
ticket. This fact has been denied by Mr, 
Mukandi Lal in his statement. He has. 
however, admitted in his deposition that 
after he had joined the Council he became 
a member of the Swaraj party group and 
with the help of that party was appointed 
Deputy Chairman of the Legislative Coun- 
ci] by a majority of votes. He, however, has 
not admitted that he was sent there on 
Congress or Swaraj ticket. 

In our opinion for the purpose of decid- 
ing this point it is not at all necessary to go 
into the question as to whether Mr. 
Mukandi Lal wes or was not sent to the 
Council on Swaraj or Oongress ticket. 
When people are making comments about 
men holding political position such as Mr. 
Mukandi Lal was holding in the Council, it 
is permissible for them to exaggerate mat- 
ters. The statement of the writer that he 
was senton Swaraj or Congress ticket may 
not possibly be quitecorrect, but there is 
no gainsaying the fact that for a number 
of years Mr. Mukandi Lal remained in 
Oouncil and was working along with the 
Swarajist party there. In these circum- 
stances the writer was entitled to say that 
he was a member of the Congress or 
Swaraj party. Ifthe statement that he was 
guilty of breach ofconfidence was madeby the 
writer, because in his opinion he (the plaint- 
iff) had not resigned from the Council when 
asked to doso, it was in our opinion a harm- 
less statement and not libellous. The writer 
has expressed his own opinion which is 
that aman working as a Congressman or a 
Swarajist, if he does not resign when called 
upon by the Swarajist or Congress party 
to doso, is guilty of breach of confidence. 
Other people may take a different view, but, 
if a man makes a statement of this kind, 
it is an expression of view of his own 
belief and hardly libellous. In these 
circumstances we are not prepared to hold 
that this statement was libellous. After 
this we find in the leaflet the following 
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statements: 
ger he does not get time to understand these 
matters for two reasons:, firstly,- he gets mo time 
by being too busy in eating and drinking and 
associating with his Muslim friends such as 
Raja, Salempur. Secondly on account of his 
Western wife'and children at home he gets still 
less time And whatever time is left, (out of 
these two pre-occupations),- that he spends in 
bringing up dogs and dealing in dogs and in 
publishing their (sale) advertisements and in 
educating dogs. The time and money which he 
spends in educating and training puppies, if that 
time and money he were to devote to the educa- 
tion of children of Garhwal, just as Garhwalis 
spent in his education, then Mukandi Lal would 
come to know how Garhwalis respect and 
honour him,” 


It is an admitted fact that Mr. Mukandi 
Lal, the plaintiff, like a fairly large num- 
ber of educated Hindus in this country, 
has noscruples in the matter of inter-dining. 
lt appears to us that the statement that 
he gets notime because of eating and 
drinking and associating with his Muslim 
friends like the Raja of Salempur is a 
statement made in very bad taste. But 
we are of opinion that none of these state- 
ments referred to can be said to be 
libellous. The writer may be of opinion 
thata Hindu should not dine with a 
Muhammadan while there may be other 
persons who see absolutely no objection 
to this. As regards the stalement about 
the plaintiff's having no time to understand 
politics because of his fondness for his 
home life and for his doge, all that is neces- 
sary tosay is that itis also in very bad 
taste.. What we have however to consider 
is whether it is libellous, and on that 
question we have no hesitation in holding 
that itis not. If a man is fond of his 
home life, in our opinion it is a very gocd 
thing. Butifthere be a person or persons 
who take a different view that he or they 
are entitled to hold that view without 
being held guilty of having published a 
defamatory matter. It is quite possible 
that the writer ofthe leaflet is an ortho- 
dox man and his point of view is that a 
man who inter-dines should not be sent to 
Council. It cannot be said that the view 
expressed amounts to a libel. 


Another matter complained of against 
the plaintiff is that he took credit for hav- 
ing killed a leopard in Rudraprayag 
which was not true. We do not wish to 
waste our time unnecessarily over this 
matter. The evidence is this. There was 
a tiger playing havoc in a certain part 
of Garhwal and the Government asked a 
European gentleman to kill {hat tiger. 
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It isfurther in evidence that Mr. Mukandi 
Lal put certain questions in the Council as 
regards the loss of life for which this 
tiger was responsible. After the tiger had 
been killed, Mr. Mukandi Lal, it is said, 
stated that ke had got it killed. The 
writer insinuates that as a matter of fact 
Mr. Mukandi Lal was not brave enough 
to kill this tiger, yet Le took credit for 
having done so. This may be an opinion 
cf the writer snd yet Mr. Mukandi Lal 
may take credit for having moved the 
Government to get a shikarz to kill this 
tiger. There is no question of defamation 
in respect of the statement made by the 
writer and we hold that it is not defamatory. 
Another matter which the plaintiff con- 
sidered libellous was a statement made 
by the writer that Mr. Mukandi Lal was 
responsible for the increase of 33 per cent. 
on the revenue. The history of this matter 
can briefly be stated as follows: The 
Government were anxious to increase the 
land revenue. Mr. Mukandi Lal was consult- 
ed by the Deputy Commissioner and he 
expressed an opinion that 33 per cent. in- 
crease would be quite reasonable. Later on 
this matter was agitated in the Local Legis- 
lative Council and Mr. Mukandi Lal appears 
to have made a speech complaining against 
the increase. When the Finance Member 
referred to Mr. Mukandi Lal's conversa- 
tion with the Deputy Commissioner, Mr. 
Mukandi Lal stated that he had given 
his opinion in his individual capacity to 
but that he 
had since then changed his views. The 
complaint of Mr. Mukandi Lalis that the 
statement made by the writer, that he 
was responsible for 33 per cant. increase 
in the land revenue, was libellous. We 
find ourselves unable to agree with this 
contention. The evidence produced in - 
the case does show that Mr. Mukandi Lal 
had in his talk with the Deputy Commis- 
sioner agreed that the proposed enhance- 
ment at the above-mentioned rate would 
be quite reasonable. The writer of the 
leaflet was justified in putting his own | 
gloss over the facts and attribute to the 
plaintiff that he was responsible for the 
increase. It cannot be said that a state- 
ment of this kind is libellous. If a man’s 
opinion is asked and he says that 33 per 
cent. enhancement would be reasonable, . 
he cannot later on say that the statement 
is libellous because itis yittered by the 
opposite party. In Ex. P-1 there is a state- 
ment about the Garhwali soldiers who 
were convicted of mutiny in 1930. The, 
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- -writer states as follows :— 


“In connection with the case of the Garhwali 
soldiers at Peshawar, while prominent Vakils and 
Barristers of India, with whom Mukandi Lal can 
never stand any comparison, were prepared to look 
after the case, without charging any fee, they 
(Garhwalis) reposed confidence in Mukandi Lalji 
and engaged him for conducting the case. But the 
public is well aware of the treatment which he 
meted out to them, after they had reposed their con- 
fidence in him. On account of this betrayal of 
confidence no Garhwali would, you may be sure, 
come inthis trap and would not cast his vote in 
his favour, in order to make him his representa- 
tive.” 


The learned Subordinate Judge has 
held after a consideration of the evidence 
produced in the case that this statenent 
is libellous, and, after hearing learned 
Counsel on both sides, we are of opinion 
that the finding of the learned Subordinate 
Judge must be upheld. In our opinion 
the statement is highly libellous and should 
not have been made unless there was some 
justitication for it. The brief history about 
the mutiny of Garhwali soldiers is as 
follows: Jn 1930 there was rioting at 
-Péshawar. In connection with that some 
Garhwali soldiers were Court-martialled 
for mutiny. They were tried at Abbottabad. 
Before the trial commenced, the military 
authorities who had- appointed a special 
officer tolook after the defence of these 


- accused persons, caused inquiry to be 


made from the accused persons whether 


‘they. would like to engage a Counsel and, 


if s9, to suggest his name. The officer 
who. was depuled to look after the defence 


‘of the accused persons made inquiries of 


the ‘accused persons, and they told him that 
they would like to have Mr. Mukandi Lal 
as: their Counsel. Mr. Mukandi Lal was 
wired to and in reply he stated that he 
was quite prepared to defend them. As 


_ regards his fee, he stated that he would 


+ 


a 


es 
a 


_in advance and 3 


want Rs. 500 for travelling expenses and 
Rs. 100 a day as his fee. The accused 
persons agreed to pay that and then an 
assurance was conveyed io him by the 
military authorities that the accused persons 
had agreed to his terms, but the military 
authorities disclaimed all responsibility 
for payment of the fee which might be 


«foúnd- due to Mr. Mukandi Lal. It appears 
‘ thal the trial lasted for some days and 
«Mr. Mukandi Lals bill came up to a 


Bum of Rs. 1,800. He had been paid Rs. 500 
sum of Rs. 730 was 
realised later om, but the balance could 
not be realised and Mr. Mukandi Lal had 
to go without it. Now if the writer had 
only expressed an opinion that ina political 
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case of this kind according to the writer's 


view, no fee should have been charged - ~ 


from the accused persons, there would 
have been nothing wrong. There are people 
who think that in political cases lawyers 
who belong toa party to which the accused 
belonged should not charge any fee. On 
ihe other hand there are people who 
quite reasonably and justifiably would say 
that politics has nothing to do with a 
matter of this kind, and if they are asked 
to leave their home and to go to an 
outlying station and to stay there for 
several days, they would like to be paid 
before they take up the case. But the 
serious matter in connection with this 
charge is that Mr. Mukandi Lal is charged 
with having committed breach of faith, 


Wemay point out that the writer of the. 


pamphlet at one place praises those Garh- 
wali soldiers and expresses his opinion 
about them as follows: ` 
“ | , .and if hbe cared even a little for their 
well-being, he (Mukandi Lal) would not take Rs. 1,800 
of the hard-earned money of those Garhwali heroes 
who according to their own understaading protect- 
ing their country and religion accepted the punish- 
ment of transportation for lifo and imprisonment,” 


A perusal of the offending leaflet makes 
it perfectly clear to us that the writer is 
making very grave charges against Mr. 
Mukandi Lal. He at first extols the accused 
persons in the Garhwali Soldiers’ Mutiny 
case and praises their conduct. Then he 
wants the public to believe that those 
soldiers reposed confidence in Mr. Mukandi 


Lal and that Mr. Mukandi Lal won their | 


confidence and let them down. The words 


used by him are: 

“But the public is well aware of the treafment 
which he meted out to them after they had re- 
posed their confidence in him. On account of this 
betrayal of confidence no Garhwali would, you may 
be sure, come inthis trap and would not cast his 
vote in his favour.” 


Here there is a clear charge that Mr. 
Mukandi Lal as a lawyer and as a gentle- 
man was guilty of breach of confidence. 
The public is informed that Garhwali 
soldiers had placed their confidence in him 
and that he after winning their confidence 
“let them down.” No attempt whatsoever 
was made to prove that there was an iota 
of truth in this absolutely false charge 
made against aman holding the position 
of Mr. Mukandi Lal. The defendant was 
guilty of the publication. The evidence of 
Mr. Mukandi Lal explains the meaning of 
the words “But the public is well aware of 
the treatment which he meted out to them 
after they had reposed their confidence in 
him.” It appears from the evidence’ prq: 


# 


Mb) 


+> 
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, duced ın the case ‘that some people had 

started making false statements about 
Mr. Mukandi Lal after the trial of this 
Garhwali affair. Somebody started saying 
that Mr. Mukandi Lal was likely to be 
appointed a District Judge and others 
started saying that he had betrayed their 
confidence. This, however, does not improve 
the position of the defendant in any 
manner. If a person is guilty of slander, 
another person repeating it canuot escape 
responsibility because he merely repeats the 
slanderous statement made by another, 
People who make slanderous statements will 
be punished when they are found out and 
tried. Another person, however, has no 
right to repeat the slanderous statement 
which is without justification. He cannot 
say that he should not be held liable be- 
cause the statement which he has publish- 
ed was nothing else but a repetition of a 
Similar slanderous statement which had 
~ been uttered by some other person un- 
known. Mr. Mukandi Lal in this case in 
his evidence has denied that there was any 
breach of faith on his part. He has 
examined the officer who was put in charge 
of ihe defence of the accused persons in the 
mutiny case and the learned Judge after 
a consideration of that opinion has held 
that Mr. Mukandi Lal did his best in the 
matter of the defence of the accused 
persons. Mr. Mukandi Lal takes credit 
that because of his advocacy some of the 
persons charged with mutiny were let off. 
We are entirely satisfied with the state- 
ment of Mr. Mukandi Lal on this 
point and there is no evidence whatsoever 
from which an inference might be drawn 
that Mr. Mukandi Lal was guilty of any 
breach of faith with these accused persons 
in the Garhwal case. The charge that he 
was guilty of breach of confidence after 
having won their confidence is utterly false 
and we entirely agree with the learned 
Judge of the Oourt below in holding that 
it is libellous. Another statement which 
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with his conclusion as regards this matter. 
Here the charge is that when necessity 
arises the plaintiff puts on sacred thread 
and khaddar clothes and becomes a con- 
fident of the Kshattriyas and Brabmans of 
Garhwal, assumes the appearance ofa Brah- 
man and has even no scruple in going into 
their houses and defiling their utensils, etc. 
The writer of ths pamphlet makes a positive 
assertion that the plaintiff is in the habit 
of going to Brahmans and Kshattriyas of 
orthodox type in Garhwal and without 
knowing that he has no scruple to intere 
dine with Europeans and Muslims, dines 
with them. In other words he says that 
those Gharhwali Kshattriyas and Brahmans 
would not have dined with Mr. Mukandi 
Lal if they had known that he was in the 
habit of inter-dining with Europeans and his 
Muslim friends, Here we have a specific 
charge that the plaintiff deceives orthodox 
Brahmans and Kshattriyas and wins their 
confidence and then defiles their utensils. 
Now it may he stated that no evidence 
whatsoever was produced on behalf of the 
defendant to prove that there was any truth 
in any of these allegations. Not a single 
Kshattriya or Brahman of Garhwal was 
produced in evidence to show that he had 
been cheated and deceived by Mr. 
Mukandi Lal as alleged by the writer of the 
pamphlet. In a country like India itis a 
very serious matter to make a charge of this 
kind. We suppose that in Garhwal, where 
people are more backward, the seriousness 
of this charge will be much more grave. It 
is most disgraceful for any man te go and 
defile the utensils or to wound and injure 
the feelings of orthodox Hindus by dining 
with them, by making them believe that he 
is just as orthodox as they are. Asit has 
been found thatthe charge was false, we 
are satisfied that it was libellous. Having 
decided that in our opinion, at least two 
of the allegations referred to above are 
highly libellous, we now proceed to consa 
der the various other pleas taken in de- 
fence. The first defence urged on behalf 
of the appellant before us was that the 
allegations made were fair comments cn 
matters of public interest and, therefore, 
were privileged. The law on this subject 
is stated in Fraser's Law of Libel’ and 
Slander, Eda. 6, p. 161. It is stated there 
that : 

“The defence that the words complained of are 
fair comment on a matter of pubdic interest really 
is, that the words, though they may be defamatory, 


are not actionable. Fair comment does not negative 
defamation, but establishes a defence to any action 


“founded on defamation, It is precisely where the 


BiS 


criticism would otherwise .be actionable as a libel 
that:the defence of fair comment comes in.” i 
_Atamnother place at p. 163, the following 


observations are made : 

|. “The limits of fair comment on matters of public 
interest are very wide. As Lord Esher, M. R. said 
in Merivale v. Carson (1), at pp. 280, 281*: Every 
latitude must be given to opinion and to prejudice, 
and then en ordinary set of men with ordinary 
judgment must say whether any fair man would 

ave made such a comment... Mere exaggeration, 
or vén gross exaggeration, would not make the 
comment unfair; However wrong the opinion ex- 
pressed may be in point of truth, or however pre- 
judiced the writer, it may still be within the pres- 
cribed limit. The question which the jury must 
consider is this: would any fair man, however 
prejudiced he may be, however exaggerated or 
obstinate his views, have said that which his criti- 
cism has said.. ? When you come toa question of 
fair. comment you ought to be extremely liberal...” 

‘At p. 165, it is stated ; 

‘Comments may be fair, although wrong; they 
may befsir although expressed with violence and 
heat, JA critic is entitled to use ridicule, sarcasm 
and irony, as weaponsso long as he does not use 
them unfairly.” 

-In our opinion, having regard io the evi- 
dence produced in the case it is impossible 
to hold that the plea of fair comment is 
open to the defendant: The very founda- 
tion -on which that plea of fair comment is 
built is wanting in this case. The law on 
this subject has been laid down very clear- 
ly-in Hunt v. Star Newspaper Co., Lid. (2). 
At p. 319} Lord Fletcher Moulton, L. J., made 
the following observations while dealing 
with the plea of fair comment: 

“The. law as to fair comment, so far as is mate- 
rial to the present case, stands as follows: (1) In 
the first place, comment in order to be justifiable as 
fair comment must appear as comment, and must 
not “be so mixed up with the facts that the reader 
. cannot distinguish between what is report and what 
is comment ... Any matter, therefore, which does 
not indicate with a reasonable clearness that it pur- 
ports to be coniment, and not statement of fact, 
cannot be protected by the plea of fair comment. (2) 
in the next place, in order to give room for the 
plea of comment the facts must be truly stated. If 
the facts upon which the comment purports to be 
made do not exist, the foundation of the plea fails. 
This has been so frequently laid down authorita- 
tively that I do not need to dwell further upon it... 
(3)-Finally, comment must not convey imputbations 
of an evil sort except so far asthefacts truly stat- 
ed warrant the imputation... To allege a criminal 
jntention ora disreputable motive as actuating an 
individual is to make an allegation of fact which 
must be supported by adequate evidence.” 

ln our opinion, these observations are ap- 
plicable to the case before us. No question 


of; fair comment can arise in respect of 
(1) (1887) 20 Q B D 275; 58 L T 331; 36 W R 331; 
52 J P 261 


(2) (1908) 2 K B 30% 77 LJ K B 732; 98 L T 629; 24 
TLR 452; 528 J 376. 


*Pages of (1887) 20 Q. B. D.— Ed] ` 
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both the statements which we have held to 
be libellous, andthey are positively false 
statements, and, as we have already pointed 
out, no attempt whatsoever was made to 
make out that there was any truth in them. In 
these circumstances the defendant-appel ant 
cannot say that the allegations made come 
within the definition of fair comments. 
In fact the allegations are not mere com- 
ments but they are positive statements and 
are given out as suzh. In these circumstan- 
ces we reject the plea of fair comment on 
matters of public interest. Another plea 
taken in defence was that the libellous 
statements were privileged because they had 
been made by way of reply to libellous state- 
ments made either by the plaintiff or by a 
person working on his behalf. In our opin- 
ion this plea has no force. The statements 
made by the plaintiff have been read over 
to us by learned Counsel for the defend- 
ant, and we are satisfied that not one of 
them was libellous. It is true that in one of 
the statements Sardar Bahadur Narain 
Singa is stated to be an old man of 
71, but that does not make the state- 
ment libellous. There was no ocea- 
sion for the party of Narain Singh to 
come out with libellous statemenis by way 
of reply. If we had found that on plaint- 
iff's side libellous statements had been 
made which compelled the defendant's side 
to make counter-statements, different 
considerations would have prevailed. As 
that point itself is not established, no 


question of privilege can arise. 


Another plea which has been taken on 
behalf of the defendant-appellant is that of 
accord and satisfaction. It was contended 
that Sardar Bahadur Narain Singh and the 
defendant were joint tort-feasors and that 
the plaintiff had accepted an apology from 
Sardar Bahadur Narain Singh, and, there- 
fore, after that apology he had no cause of 
action to make a claim for damages against 
another joint tort-feasor. We agree with 
the contention raised by learned Counsel 
that where there are joint tort-feasors, a 
compromise with one of them would debar 
the plaintiff from seeking remedy against 
others. Butthe question, however, before us 
is whether this principle of law can apply to 
the case before us. On that question we 
are clearly of opinion thatthe defendant- 
appellant has nocase. The facts are very 
We donot know who is the writer 
of the offending leaflet. The defendant 
does not say anywhere in his defence 
that he wasa joint tort-feasor along with 
Sardar Bahadur Narain Singh, and, there- 
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fore, thé apology tendered by Sardar 
Bahadur Narain Singh puts an end to the 
cause of action of the plaintiff. Sardar 
Bahadur Narain Singh was examined as a 
witness in the case. He does not say that 
he had anything to do with the commis- 
sion of this tort. On the other hand, in the 
apology which he tendered to the plaintiff 
and which is printed at pp. 150 and 151, 
Sardar Bahadur Narain Singh takes 
particular care to see that he is not making 
any admission about his being responsible 
for the publication of the libel. What he 
says in this apology is this: 

“Exhibit ‘B’ are the election petitions which 
were published by some of my supporters during 
the last Council election and I do find that they are 
susceptible of an interpretation, different from that 
put on them by me, and as such I must concede 
that they Contain baseless and defamatory statements 
which have given pain to, and hurt the feelings of 
- Mr. Mukandi Lal. Although they were published 

without my knowledge and if I had seen them before 
publication, I would have not allowed them to be 
issued as such, yet since they have been published by 
my supporters, I must, as a gentleman, express my 
unqualified regrets for their publication and hope Mr, 
Mukandi Lal will excuse those responsible for the 
publication for the pain and harm caused tohim. I 
particularly regret that Mr. Mukandi Lal's honour 
and integrity should have been impeached in con- 
ducting the Garhwali soldier's case and he should 
have been falsely accused of having committed 
breach of confidence with them, I also regret that 

. Mukandi fal was wrongly accused of having 
got the land revenue increased in Garhwal. I file 


this expression of regret without prejudice to my 
defence.” i 


This apology was tendered in an election 
petition which had been filed by the plaint- 
iff. The object of that election petition 
was to unseat Sardar Bahadur Narain Singh. 
The plaintiff was satisfied with this expres- 
sion of regret and he withdrew his petition, 
but he never gave any undertaking that he 
would not seek his remedy against the sup- 
porters of Sardar Bahadur Narain Singh as 
Suggested by the Sardar in his apology. 
We see nothing in the proceedings con- 
nected with the election petition on ihe 
question of commission of a joint tort. It 
was the duty of the defendant, if he 
wished to avoid the claim of the plaintiff, 
to take a specific plea in his defence that he 
and Sardar Bahadur Narain Singh were 
joint tort-feasors and, as the plaintiff had 
accepted an apology from one of them, he 
was not entitled to maintain an action 
against the other. No such plea was taken. 
We have been during the course of argu- 
ment referred to a statement made by 
Mr. Mukendi Lal at p. 25. He was cross- 
examined about the election petition and 
he made a statement that he would not sue 
Sardar Bahadur Narain Singh. We sea 
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nothing in this statement from which it 
can he inferred that he treated Sardar 
Bahadur Narain Singh to be a joint tort- 
feasor, No specific plea was taken, and in 
these circumstances it can be very reason- 
ably argued by the plaintiff that this 
question should not be gone into, because 
no plea had been taken and he had no 
opportunity to meet this defence. In our 
opinion the plaintiffis justified in giving 
this reply to the defendant's plea about 
the point inissue. For the reasons given 
above we are of opinion that no plea was 
taken that the defendant and Sardar 
Bahadur Narain Singh were joint tort- 
feasors in the case and, therefure, no 
question of the exemption of the defendant 
from liability on account of the apology 
tendered by Sardar Bahadur Narain Singh 
arises in the case, 

There remains the question of damages. 
The learned Judge of the lower Court 
awarded the plaintiff asum of Rs. 8,000 on — 
account of damages. Wemay remark that 
no special damages were claimed by the 
plaintiff. The learned Judge of the Court 
below took into consideration the conduct 
and position of the parties and the 
seriousness of the statements made and 
then came to the conclusion that the plaint- 
if was entitled to recover a sum of 
Rs. 8,000. In England the amount of 
damages in cases of this kindis left to the 
jury. In this country the Courts have to 
decide both questions of law as well as 
fact, and it is for the Judge to decide 
what sum should be awarded as damages, 
The presiding Judge has full discretion in 
the matter. Similarly the Judges sitting 
in appeal possess the same power. The 
plaintiff in this case, as we have already 
remarked, is a practising lawyer. Heisa 
Barrister practising at Lansdowne, and it 
appears that he is the President of the 
He has not 
stated what his monthly income is. He 
made a statement that he had some 
zamindari, but the incomé of that zamindari 
was not mentioned by him. We have to 
bear in mind the fact that the plaintiff has 
been taking an active part in the politics 
of the Province since a number of years. 
For about seven years he was a member 
of the Local Legislative Council and dur- 
ing that period was appointed as Deputy 
President of the Council. Tnere can be 
no doubt that the plaintif holds a respect- 
able position in life in these Provinces. 

Tne defendant on the other hand holds an 
equally, if not more respectable post. He is 
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also a Barrister-at-Law. He practised’ for 
Several years and from the evidence it 
appears that now he has retired and he is 
carrying on a farm; it is proved that the 
defendant is responsible for the publication 
of libellous statements against the plaintiff. 
Those statements are of a very serious 
' kind. As we have already stated, itis a 
very serious matter tomake a charge that 
a Counsel after winning the confidence of 
his client betrayed that confidence. We 
further find that certain interrogatories were 
served in this case on the plaintiff, and as 
regards some of the questions put we are 
thoroughly satisfied that they were put witb 
a view to villify the plaintiff and to annoy 
him. We have been informed that one of 
the questions asked was whether the plaint- 
if had a European wife. That question 
had nothing to do with this case. Then 
he was asked whether he was a Kalwar. 
That point had nothing to do with the case. 
There are several other insinuations which 
were made solely with a view to annoy and 
villify the plaintiff. After taking into con- 
sideration, however, the position in life of 
both the parties, their conduct and other 
relevant matters, we are of opinion that the 
damages awarded by the learned Judge of 
the Court below were excessive, and in our 
opinion a sum of Rs. 4,000 would be a fair 
amount of damages. To this extent we will 
allow the appeal. 

For the reasons given above we allow 
this appeal in part, modify the decree of the 
Court below and award the plaintiff a sum 
of-Rs. 4,000 on account of damages. In 
other respects the appeal stands dismissed. 
As regards the costs, we order that the 
plaintiff will get the whole costs awarded 
to him by the Court below and all his costs 
in.this Court. The appellant will bear his 
own costs in both the Courts. We desire to 
express our appreciation of the judgment of 
the learned Judge of the Court below. He 
has written avery careful and thorough 
judgment, which, in our opinion is simply 
a and it has been of very great help 
0 us. 

Di Decree modified. 
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s. 3 (1) Proviso, s. 30 (2)—Instalment granted to agri- 
culiurist cannot be extended beyond four years— 
Order for reduction of costs cannot be passed. 

According tothe proviso tos. 3 (1) of the Agri- 
culturists’ kelief Act, instalments granted to an agri- 
culturist to whom Chap. III applies should not ex~ 
tend beyond four years from the date of the decree. 
Consequently, an order of the Court making the dec- 
ree payable in twelve years is wrong and without 
jurisdiction. 

Section 30 (2) provides for reducing the amount 
of interest but not of costs. Moreover, ordinarily no 
Court has jurisdiction to alter the terms of its own 
decree and it is only by virtue of the provisions of 
the Agriculturists Relief Act, that the terms of dec- 
rees already passed can be altered about interest and 
by way of payment by instalments. Therefore, the 
Court acts without jurisdiction in reducing the 
amount of costsawarded by the original decree. 

O. R. App. against the order of the 
Judge, Small Cause Court, Lucknow, dated 
February 15, 1936. 

Mr. P. D, Rastogi, for the Applicant. 

Mr. Ram Nath, for the Opposite Party. 

Judgment.—The applicant decree 
holder obtained a decree against the judg- 
ment-debtor on November 14, 1934. On 
November 4, 1935, the judgment-debtor 
applied for amendment of the decree under 
ss.5 and 30 of the Agriculturists Relief 
Act. The Court below, the learned Judge 
of the Small Cause Court, Lucknow, reduc- 
ed the interest from 374 per cent. to 14 per 
cent. per annum and made the decretal 
amount payable by instalments covéring a 
period of twelve years. He also reduced 
the amount of costs by making them pro- 
portionate to the amount decreed. 

It is urged in the first place that the 
learned Judge of the Court below had no 
jurisdiction to extend the instalments 
beyond four years, and in the second, that 
he had no power to reduce the amount of 
costs awarded by the original decree. 


Ihave heard the learned Counsel for 
both parties and am of opinion that the 
application should be allowed cn both the 
grounds. Itis not denied that the judg- 
ment-debtor pays rent to the extent of less 
than Rs. 500. He is, therefore, an agricul- 
turist within the meaning of that term in 
s.2(2)(f). He is, therefore, an agricul- 
turist to whom Chap. III of the Act applies. 
According to the proviso tos. 3 (1) of the 
Act, instalments granted to an agricultu- 
rist to whom Chap. IH applies should not 
extend beyond four years from the date of 
the decree. The order of ihe Court below 
making the decree payable in twelve years 
was, therefore, wrong and without jurisdic- 
tion. 

I also agree thatthe Court below had no 
jurisdiction to alter the terms of the origis 
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nal decree so far as it related to costs. 
Section 30 (2) provides for reducing the 
amount of interest but not of costs. More- 
over, ordinarily no Court has jurisdiction to 
alter the terms ofits own decree and itis 
only by virtue of the provisions of the 
Agriculturists Relief Act that the terms of 
decrees already passed can be altered about 
interest and by way of payment by instal- 
ments. Jt follows, therefore, that the learn- 
ed Judge of the Court below acted without 
Jurisdiction in reducing the amount of costs 
awarded by the original decree. 

‘The application is, therefore, allowed 
with costs and the lower Court's order 
modified to this extent that the decretal 
amount will be payable by four equal 
yearly instalments beginning from Febru- 
ary 15, 1937, and that the decretal’ amount 
will include the entire costs awarded to the 
decree-holder by the original decree. In 
other respects the lower Court's order will 
stand. 

D. Application allowed. 





BOMBAY HIGH COURT 
Criminal Revision No. 113 of 1936 
July 9, 1936 
BRooMFIELD AND Wassoopew, JJ. 

NHANESAHEB AHMEDSAHEB, In re 

Criminal Procedure Code (Act V of 1898°, s. 193— 
Chairman of District School Board, if a public 
servant—-Prosecution for offence committed in dis- 
charge of official duty—Sanction of Local Govern- 
ment, necessity of, 

The Chairman of a District School Board is a 
public Servant not removable from office save by or 
with the sanction of Government and he cannot be 
prosecuted for any offence alleged to have besn com- 
mitted by him while acting or purporting to act in 
the discharge of his ofizial duty without the pre- 
v10u3 sanction of the Local Government under s. 197 
Criminal Procedure Code. 

Cr. Rev. against an order of the Sessions 
Judge, Ratnagiri. 

Mr. A. A. Adarkar, for the Applicant. 

Mr. G. B. Chitale, for the Oppenent. 

Broomfield, J—The question in this 
cise is whether the Chairman of a Dis- 
trict School Board is a public servant 
not removable from office save by or 
with the sanction of Government, so that 
he cannot be prosecuted for any offence 
alleged to have been committed by him 
while acting or purporting to act in the 
discharge of his official duty without the 
previous Sanction of the Local Government 
under s. 197, Criminal Procedure Code. 

The facts may be very briefly stated. 
The petitioner isa member and the res- 
pondent is the Chairman of the District 
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School Board, Ratnagiri, constituted under 
the Bombay Primary Education Act (Bom- 
IV of 1923). There was a meeting of the 
Board on February 22, 1935, at which 
certain business was transacted, and the 
minutes were recorded in the minute book 
ana signed by the Chairman. The petitioner 
lodged a complaint against the Chairman 
charging him with having forged ‘the 
minutes and thereby committing an 
offence under s. 465, Indian Penal Code. 
An objection was taken that the prosecu- 
tion was barred by s. 197, Criminal Proce- 
dure Code, the sanction of Government 
not having been obtained. This objection 
was upheld by the trial Magistrate, who 
discharged the accused. There was then 
a revision application to the Sessions Judge. 
He pointed out thatthe Magistrate ought 
not to have discharged the accused, and 
that his order must be deemed to be a dis- 
missal of the complaint for want of sanction. 
But on the merits he agreed with the 
Magistrate that the sanction of Govern- 
ment was required, and he rejected the 
application. That led to the present ap- 
plication to this Court. Two points arise 
under s. 197, Criminal Procedure Code, 
whether the Chairman of the School Board 
ig a public servant as definedin s. 21, 
el. (10), Indian Penal Code, and whether, 
if so, he is not removable from his office 
save by or with the sanction of the Local 
Government. The definition of a “public 
servant’ in s. 21, cl. (10), is: 

“fivery officer whose duty it is, as such officer, 
to take, receive, keep or expend any property...... for 
kah igs common purpose of any villages, town or 

SUTICb.... 


I have omitted those parts of the definition 
which are not necessary for our purposes. 
Now, the learned Advocate, who appears for 
the petitioner, has conceded that the School 
Board is authorised to spend money on 
educational purposes, and thatthe Board 
itself will satisfy the requirements of the 
definition save in this particular that it 
is notan officer. This admission makes 
it unnecessary to deal with a considerable 
part of the very careful discussion of the 
provisions of the relevant enactments in 
the judgment of the learned Sessions Judge. 
The only question before us is whether 
the Chairman ofthe Board as such as an 
individual member of the Board has the 
duty to take, receive, keep or expend any 
property for the secular cgbmmon purposes 
of the town or district. The provisions of 
the Bombay Primary Education Rules, 1924, 
to which our attention has mainly been 
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directed, are these; r 141 provides that a 


‘Primary Education Fund shall be main- 


tained by the Schcol Board of each local 


' 


_Yrule to deposit part of the fund in 


authority, ihe fund to be kept in the loral 
branch of the Imperial Bank of India, or in 
such other Bank or Co-operative Society as 
may be approved by the Government, or 
in the Government Treasury. The School 
Board is also authorised by the seri 
the 


~ Post Office Savings Bank or toinvest it in 
` Post Office Cash Certificates or in Govern- 


ment Securities. Rule 142 
and is as follow: 


“No payment shall he made from a bank or from the 


is important, 


--Government Treasury out ofthe Primary Education 
- Fund except upon a cheque signed by the School Board 


Administrative Officer and countersigned by the 
Chairman ofthe School Board, or in his absence, by 
Vice-Chairman or other member of the School Board 


` to whem the power of countersigning cheques has 
- been delegated by the Chairman. In the absence of 


- under s.9, Bombay Primary 
`- Act (Bom. IV of 1923), shall be responsible 


the School Board Administrative Officer or where 
there isno School Board Administrative Officer, such 
cheque shall be signed by. the Vice-Chairman and 
eountersigned bythe Chairman, or in his absence by 
any member of the Stnool Board other than the Vice- 
Chairman to whom the power oi countersigning has 
been delegated bythe Chairman. Due intimation of 
the delegation of such power shall be given by the 
Chairman tothe Bank or Government Treasury in 
which the Primary Education Fund is kept.” 


Rule 143 provides that the School Board 
Administrative Officer, who is appointed 


for the scrutiny of vouchers and bills. 
Rule 141 provides that all disbursements 
shall be made by the Administrative Officer. 
Rule 22 deals withthe. duties of the Chair- 
man, and provides that he is to: 

“(a) Preside at the meetings of the Board; (b) watch 


_-over the financial and executive administration of 


the Board, and (c) in cases of emergency perform 
such acts as may appear to him to be necessary, pro- 
vided that the Act and the rules framed thereunder 
are not thereby contravened,....” 


The argument on behalf of the petitioner 
is that signing a cheque is not expending 
money within the meaning of the defini- 
tion, and even ıf it is, the Chairman cannot 


‘sign cheques by himself. He only coun- 


1ersigns cheques signed by other persons. 
Therefore it cannot be said that he takes, 
receives, keeps or expends any property, 
As regards r, 23 (b) it is urged, I think 
rightly, that the duty of watching over the 
financial and executive administration of 


‘the Board would not bring the Ohairman 


within the definition of a public servant. 
As regards r. 28 (e) the argument is that 
this is subject to the Act and rules and would 
not authorise the expenditure of money. 


' lt appears to me, however, that as money 
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cannot be drawn out of the bank except on 
a cheque countersigned by the Chairman, 
it may be said that he takes part inthe 
act of receiving money when the money is 
withdrawn by cheque for the purpose’ of 
disbursement, and that he takes part in the 
act of expending money in cases where the 
payment is made directly by cheque. I 
am further of opinion that the emergency 
power given to Chairman by r. 23 (e) 
may reasonably be held to include the 
power, and, therefore, the duly, in a pro- 
per case, to lake charge of money or 
other property, school furniture, libraries, 
and soon, belonging tothe Board. With- 
out any undue straining of language: 
therefore, I hold that the Chairman of 
the Board comes within the definition of a 
“public servant.” That being so, it is 
immaterial,in my opinion, that there is 
no express provision in the Bombay 
Primary Education Act corresponding to 
s. 135, District Local Boards Act, which 
gives to every member ofthe Local Board 
and every officer and servant maintained 
by or employed under it the status of a 
“public servant.” | 
The second point is perhaps a little 
more difficult, namely, the question whe- 
ther the Chairman is not removable from 
his office except by or withthe sanction of 
the Local Government. It is provided in 
r.13 (a) that the Government, if it thinks 
fit, on the recommendation of the School 
Board and of the local authority, and 
supported bya resolution passed by at 
least two-thirds of the whole number of 
members of each body, may remove any 
member elected or appointed to the School 
Board, if such member has been guilty of 
misconduct in the discharge of his duties or 
of any disgraceful conduct in performing 
his duties as a member. Mr. Adarkar for 
the petitioner urges that the opponent has 
not been prosecuted qua member but qua 


Chairman of the Board. He says, and 
it is a fact, that there is no pro- 
vision in the statutes or in the rules 


for removal of the Chairman of the School 
Board ag such; that is to say, there is no 
provision corresponding to the Bombay 
Local Board Act, s. 26 (1), and the Bombay 
Municipal Boroughs Act, s. 21. There- 
fore, he says, r. 13 (a)does not stand in 
his way. l 

Now, there is, of courae, a distinction 
between the office of Chairman and the 
office of a member of a Board, and in some 
cases i m y be important. If aman ig 
r mevable from his office as a Chairman 
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without the sanction of Government, you 
cannot say thats. 197, Criminal Procedure 
Code, applies because he is alsoa member 
of the Board, and as such, member cannot 
be removed. That was the position in 
the old case, Venkatesalu Naidu v. Heera- 
man Chetty (1). But that is not ihe position 
here. It isnot thecase that the opponent 
can be removed from his office of Chair- 
man without the sanction of Government. 

On the other hand Mr. Adarkar is not 
correct when he says that he cannot be 
removed at all. Rule 21 (2) provides as 
follows: 

“The term of office of the Chairman and Vice- 
Chairman shall be co-extensive with that of the 
School Board; provided that, if either of them re- 
signe his office or ceases to be amember of the School 
Board, a fresh election to fill up the vacancy shall 
be held; and provided further that on the expiry of 
the term of office of a School Board, the Chairman and 
Vice-Ohairman shall continue to perform the current 
administrative duties of their Offices until such 
time asa new Chairman and Vice-Chairman shall 
have been duly elected and have taken charge of 
their duties..” 

There is no means by which he can be 
removed from his office of Chairman except 
under r. 13 (a). But the Chairman isa 
member, and power io remove any mem- 
ber, must include power to remove even 
the member who is the Chairman. If it 
were necessary, therefore, to remove the 
Chairman of the School Board from his 
office, it would be necessary to have 
recourse to r.13 (a), and there can be no 
doubt, I think, that he could be removed 
under that rule. Again, therefore, it can 
be held without any straining of language 
that the Chairman of the Board is a public 
servant, who is not removable from his 
office save by or with the sanction of the 
Local Government. The findings of the 
lower Court are, therefore, in my opinion, 
correct, and the Rule should be discharged. 

Wassoodew, J.—The question in this 
case is whether the Chairman of the District 
School Board, Ratnagiri, is a public ser- 
vant not removable from his office save by or 
with the sanction of the Local Government, 
and is, therefore, protected from prosecution 
for an offence alleged to have been com- 
mitted by him while acting or purporting to 
act in the discharge of his duty. My learned 
brother has dealt extensively with the 
rules under the Bombay Primary Edu- 
cation Act to show that the duties of 
office of the Chairman conform as nearly 
as possible to the duties required of an 
officer under s. 21, cl. (10), Penal Code, to 
bring him within the definition of a “public 


(D 2 Weir 226, 
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servant.” There is no statutory provision 
as in other Acts constituting local autho- 
rities, granting immunity to the members 
of the District Local Board from prosecution 
by includingthem within the definition of 
“public servant.” The status of these 
members and the Chairman will depend, 
therefore, on the nature of their statutory 
duties. I need only refer in that connection 
to the provisions of r. 23 (e), andr. 142 
of the rules framed by Government under 
the Bombay Primary Education Act. It is 
clear that under the latter rule the Chair- 
man shares the responsibility for drawing 
cheques on banks for payments of funds 
belonging to the Board. Consequently he 
could be regarded as an officer expending 
property of the Board for a secular com- 
mon purpose of the District within the 
meaning of cl (10), s. 21, Penal Code. The 
emergency powers conferred by r. 23. (e) 
also mean nothing else than ths perfor- 
mance of acts of an executive character. 
When itis conceded that the executive 
officer, whois described as an administ- 
rative officer, is a public servant within 
the meaning ofs. 2] (10), there is no 
difficulty in bringing the Chairman within 
that category. In my opinion if would make 
no difference to that position because the 
Act and the rules specify the duties of the 
Administrative Officer without reference to 
the Chairman. 

On general principles, when the Act itself 
provides for the election of a Chairman 
by the Board from amongst its, mem- 
bers, there could be no difficulty in treating 
him as a representative of the Board partici- 
pating in the functions which the Board has 
been constituted to perform. Amongst those 
functions are the functions which an officer 
is required to perform under cl. (10), 
s. 21 so as to bringhim within the defini- 
tion of the term “public servant.” There- 
fore I agree with my learned brother 
that the Chairman must be regarded as a 
“public servant.” With regard to his 
liability for removal from office with the 
sanction of the Local Government, itis suf- 
ficient to say that, in the absence of 
any provision for the removal of the 
Chairman qua Chairman either in the body 
of the Act or in the rules, the only pro- 
vision under which his removal can take 
place is the provision contained in r. 13 (a). 
Therefore the only way in which the 
Chairman could be removed from his 
office is by removing him as a member 
with the sanction of Government under 
(a). Accordingly the second condi- 
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‘ion under s. 197, Criminal Procedure Code, 


has been fulfilled inthis case. I, there- 
tore, agree that the Rule be discharged. 
N. Rule discharged. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civil Revision No. 122 of 1936 
July 16, 1936 
Mir AHMAD, A.J. C. 
JAGDISH LALL—Fertitiongr 
versus 


SECRETARY or STATE— Oppostts PARTY. 


Civil Procedure Code (Act V of 1908), ss. 152, 115 
—Application for amendment--Question of award of 


“ costs not in dispute but only method of assessment 


, maintainable under s. 


-ing application—Rerision, 
_—Pleader's fees—Person qualified but not enrolled 


or any item awarded is in controversy—Order reject- 
naintainability— Costs 


as lawyer appearing—Pleader’s fees, if can be 
awarded. 

An application for amendment cf the decree is 
152, Civil Procedure Code, 
where the question of the award of costs is nct in 
dispute but only the method of assessment or any 
item awarded is in controversy. When the applica- 
tion is dismissed, an application in revision lies to 
the High Court as the lower Court had refused to 
exercise jurisdiction which was vested in it by law. 


` Ganesh Das v. Kaki Bat (1) and Rala Ram v. 


: Goverdhan Das (2), relied on. 


A qualified person, who is not enrolled as a lawyer, 


/ cannot be treated as a lawyer and, therefore, the 


person whom he represents as an agent in a suit 
should not be given Pleader’s fee according to 
rules. 


©. R. from an order of the Senior Sub- 


- Judge, Peshawar, dated January 8, 1936, 


Mr. Kishan 
Petitioner. 
Mr. Mohammad Ali, for fthe Opposite 


Chandar Puri, for the 


: Party. 


~ 


“was dismissed with costs, 


Order.—Jagdishlal brought a suit against 
the Secretary of State (N. W. R.) which 
In preparing 


_ the decree-sheet the Court allowed Pleader’s 


d 


fee to the extent of Rs. 250. The Secre- 


_ tary of State was represented by a Liti- 


gation Inspector appointed by the Railway 
for defending suits. No doubt the Inspec- 


. tor possessed the degrees of p.a. and LL. B. 


but he was not enrolled in any High Court 


in India as a Pleader, Vakil or Advocate. 


Consequently Jagdishlal presented an ap- 


. plication to the Senior Sub-Judge under 


s. 152, Civil Procedure Code, for amend- 


ment of decree requesting that the item of 


Rs. 250, Pleader’s-fee, should be deleted 
from it because no Pleader had put in 
appearance forthe defendant. The trial 


. Judge refused to accede to the request on 
. the ground that although the Litigation 
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Inspector was not enrolled as a lawyer, hê 


was aqualifed person all the - same 
Jagdishlal has presented this appli- 
cation fer revision against that order. 


Counsel for the Secretary of State urges 
that the proper course for Jagdishlal was 
to appeal against the decree and as he has 
not done go, no application under s. 152, 
Civil Procedure Code, was competent. 
Counsel for the petitioner has referred to 
Ganesh Das v. Kaki Bai (1), and Rala 
Ram v. Goverdhan Das (2) and on the 
strength of those authorities claims that an 
application for amendment of the decree is 
maintianable under s. 152, Civil Procedure 
Cede, wherethe question of the award of 
ecsts is not indispute but only the!method 
of assessment or anyitem awarded is 
in controversy. I find myself in agree- 
ment with the learned Counsel for the 
petitioner. The only course open to the 
petitioner was to ask the Court to correct 
the decree-sheet under s. 152, Civil Proce- 
dure Code, and on its refusal an appli- 
calion for revision lay to this Court, be- 
cause the Court had refused to exercise 
jurisdiction which was vested init by law. 
As regards the merits of the application, 
Counsel for the Secretary of State could 
not quote any authority in support of the 
proposition that a qualified person, who is 
not entrolled as alawyer, could be treated 
as a lawyer and therefore the person whom 
he represents as anagent in a suit should 
be given Pleader’s-fee according to rules. 
I accept the petition, set aside the order 
of the lower Court and direct that the 
decree-sheet be amended and the sum of 
Rs. 250, which has been awarded as Pleader’s 
fee in it should be deleted from it. Peti- 
tioner will have his costs in this Court. 


' Pleader’s fee Rs. 10. 


N. Petition accepted. 
(1) A I R1929 Lah. 400. 

(2) A IR 1929 Lah. 664; 115 Ind. Cas. 512; 30 P LR 
363; Ind. Rul. (1929) Lah. 414. 





OUDH CHIEF COURT 
Civil Application No. 15 of 1935 
October 21, 1936 
Srivastava, A. O. J. AND Zia-UL-Hasan, J. 
BALDEO PRASAD—AppLicant 
VETSUS 
AJ UDHYA PRASAD—Opposr's Parry 
Stamp Act (II of 1899), ss. 35, 43— Civil Court, if 
can recover deficiency in stamp after the suit is 
disposed of. 
After a suit has been disposed of and the decree 
signed and sealed, the provisions of s. 35 of the Stamp 
Act, are wholly inapplicable, The jurisdiction to 
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-yealize the deficiency in stamp in such case lies 


with the Collector under 9.48 ofthe Stamp Act, and 
not with the Civil Court. Khetra Mohan Saha v. 


` Jamini Kanta Dewan (1), followed. 


had 


- Civil Judge of 


C. App. for revision of} the order of the 
Sub-Judge of Unao, dated January 3, 1935. 

Mr. D. K. Seth, for the Applicant. 

Mr. R. M. Shukla, for the Opposite Party. 

Judgment.—This is an application in 
revision against an order of the learned 
Unao, dated January 3, 
1935. j 

Ajodkya Prasad, opposite party, obtained 


` a decree in a pre-emption suit filed by 


him, and in order to deposit the amount 


“that he was ordered by the decree to pay 


‘to the vendec he 


an 


“by the pre-emption deeree 


borrowed a sum of 
Rs. 3,000 from the applicant on June 25, 
1929, and executed in his favour what 
purports to be an agreement to mortgage 
to the applicant the property decreed in 
his favour in the pre-emption suit. It 
appears, however, that tho amount fixed 
was not de- 


- posited by Ajodhya Prasad, with the result 


that he did not get the property. There- 


“ upon the present applicant brought a suit 


for recovery of his money and in support 


‘ of his claim he filed the agreement referred 
` to. 


On June 24, 1931, the learned Civil 


' Judge impounded the document as an 


insufficiently stamped bond and ordered 


- that if the plaintiff wanted to have it 


“as deficiency 


- agreement, decreed the suit. 
- document was sent to the Collector in 
“due course, 


admilted in evidence he should pay Rs 120 
in stamp plus Rs. 12 as 
penalty. On August 17, 1931, when the 
suit came on for hearing, the order of 


l Jure 24, 1931, was somehow or other lost 


sight of and the Court, proceeding on the 
defendant's admission of execution of the 
When the 


a notice was issued to the 
plaintifi-applicant by the Collector and on 


“January 3, 1935, the learned Civil Judge 
' passed the following order :— 


“Tha order about the realization of the penalty 
and stamp duty was passed onJune 21,1931. That 


. order stands. The applicant should comply with it 


within a week. If he does not pay in by that time, 
the sum will bs realized by legal process,” 


It is against this order that the present ` 
` application has been filed. 


We areofopinion that this application 
must be allowed. The only provision of 
the Stamp Act by which a Civil Court 
is authorized to realize deficiency in 
stamp iss. 35 of the Act but that pro- 


vision is obviously intended to apply before - 


a document is admitted in evidence. In 


the present case, however, the agreement ` 
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was admitted in evidence and a decree 
passed on it through an oversight withont 
the deficiency in stamp and the requisite 
penally having heen paid by the plaintiff- 
aprlicant. Inthe case of Kheira Mohan 
Saha v, Jamini Kanta Dewan, I. L. R. 54 
Cal. 445 (1), it was held that after a suit 
has been disposed of and the decree signed 
and sealed, the provisions of s. 35 ofthe 
Stamp Act were wholly inapplicable. In 
our opinion the jurisdiction to realize the 
dfieciency in siamp now lies with the 
Collector under s. 48 of the Stamp Act which 
runs as follows :— 

“All duties penalties and other sums required to 


‘be paid under this Chapter may be recovered by 


the Collector by distress and sale of the movable 
property of the person from whom the same are 
due, cr by any other process for the time being in 


. force for the recovery of arrears of land revenue.” 


This section and s. 35 of the Act are 
contained inthe same Chapter and as the 
payment of deficiency and the penalty was 
ordered by the Civil Judge on June 24, 
1931, under s. 35, s. 48 is applicable and 


‘he amount can be recovered by the 
Collector. 
The application is, therefore, allowed 


with costs and the lower Court's order set 
aside. 


D. Application allowed. 
(1) 54 C 445; 100 Ind. Cas. 630; A 1 R 1997 Cal. 472. 


CALCUTTA HIGH COURT 
Criminal Revision No. 839 of 1935 
November 14, 1935 

JACK, J. 
ABINASH CHANDRA KUMAR—AccusEp— 
PETITIONER 
TETSUS 


DHANI BUKSH MAHAMMAD— 


|[CoMPLAINANT— OPPOSITES PARTY 

Penal Code (Act XLV of 1880}, s. 406—Pawn and 
loan—Loan returned—Pawnee denying existence of 
pawn—Court finding against accused on all points— 
Conviction under s. 406, legality of. 

The complainant took a loan from the accused by 
pawning ornaments. When he paid the amount 
accused asked him to goto him next day for the 
ornaments. Next day accused denied the pawn. The 


_trial Court found against the accused on all the 


points : 

Held, that the findings were sufficient for convic- 
tion under s. 406. 

Messrs. S. K. Basu, Ramdas Mukherji and 
Debabrata Mukherji, for the Petitioner. 

Order.—his Rule was issued on the 
Deputy Commissioner of Jalpaiguri and the 
apposite party to show ecause why the con- 
viction of and the sentence imposed on the 
petitioner should not be set aside. The 
grounds set out in the petition are : (1) that 


906 


on the findings arrived at by the learned 
Magistrate himself the conviction is illegal, 
(2) that the Magistrate having in effect 
found breach of trust having been com- 
mitted in respect of the pledged ornaments 
the conviction under s. 406, Indian Penal, 
Code, in respect of the charge as framed in the 
case is not maintainable; (3) that the Court 
should have treated the case as one of a 
civil nature; (4) that in the absence of a 
clear finding that the petitioner had acted 
dishonestly in Violation of a trust the con- 
viction under s. 403 is not sustainable ; (5) 
that the lesrned Magistrate failed to consi- 
der if the facts and circumstances of the 
“entire case precluded the possibility of the 
* petitioner having acted in the bona file 
belief that he had a lien on the pledged 
ornaments; and lastly, that the elements 
necessary to constitute the offence charged 
have neither been found nor established 
by the evidence. 

The case for the prosecution is that the 
comp!ainant had taken a loan of Rs. 13 from 
the accused by pawning iwo gold ear-rings 
with him; that on February 24 last, the 
complainant went to the house of the accused 
and paid the sum ot Ks. 17-40 which was 
due to the accused that the accused accept- 
ed the amount and went inside the house 
‘to bring out the ornaments but returned 
without them and asked the complainant 
to coms on the nextday; that on the next 
day the complainant went to the house of 
the accused and asked for the ornaments 
zut that the accused denied having ever 
lent any money to the complainant or hav- 
Ing taken ornaments as security for the 
lodn from’ the complainant. On all these 
poin's the findings are against the accused 
except that the Magistrate stated that event 
if he did not deny the pawn altogether he 
committed misappropriation as he did not 
return ihe ornaments on the payment of 
the amount due as he should have done 
‘according to the contract hatween the 
parties He finds that the accused did not 
return the ornament perhaps with a view 
to misappropriate them entirely or to extort 
further money from the complainant by 
-Tetaining them. He finds that the com- 
plainant paid off the entire dues of the 
accused amounting to Rs. 17-4-0 but that 
the accused did not return the ornaments 
. belonging to the complainant which he 
should have done forthwith and that the 
accused instead ef returning the ornaments 
to the complainant denied the pawn 
and misappropriated the ornaments. These 
. findings appear to be sufficient for the convic- 
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tion of the petitioner under s. 406 inasmuch 
as they show that the accused dishonestly 
used or disposed of the property in violation 
of the trust sreated by a contract express 
or implied, the trust being the deposit of the 
ornaments as security for the loan. 

As regards the second point it is true 
that there is an error in the form of the 
charge. But the error appears to bea 
clerical error. The charge states that the 
accused took Rs. 17-4-0 as the principal and 
in'erest ofa loan given by him on the pawn 
of two gold ear-rings but that he did not 
return the ornaments and thereby committ- 
ed breach of trust of the money and com- 
mited an cffence punishable under s. 406. 
This appears to be a clerical error in the 
framing of the charge. The fact is that the 
ornaments were entrusted to the accused 
and that he committed breach of trust of 
them in not returning them after the repay- 
ment of the loan. There is, therefore, no 
substance in thisground as the accused has 
not been in any way prejudiced by this 
clerical error in the framing of the clarge. 
The third point is that the dispute is one of 
a civil nature. Ib is true that cases -of this 
kind are not generally admitted in a Crimi- 
nal Court, as generally there is some dis- 
pute about. the amount payable and the ` 
Criminal Courts are reluctant to take up 
cases of ihis nature. On this ground I had 
some hesitation in discharging the Rule. 
But in this case there was no dispute as tothe 
amount payable; there is no evidence what- 
ever that there wasa dispute at the time of 
the transaction. Sothat although on the facts 
found the accused would be civilly liable 
there is no doubt that he is also criminally 
liable under s. 406. 

As regards the fourth point, itis clear on 
the findings of the learned Magistrate that 
the petitioner acted dishonestly in. the 
violation ofthe trust and therefore the con- 
viction under s. 403 is sustainable. Ags 
regards the fifth point it is clear on the 
finding of the learned Magistrate that itis 
impossible to hold thatthe petitioner acted 
in the bona fide belief that he had a lien 
onthe pledged ornaments. The elements 
necessary to constitute the offence appear 
to have been found and there is evidence 
in support of the findings. The Rule must, 
accordingly, be discharged. 

N. Rule discharged. 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT 
First Civil Appeal No. 64 of 1929 
December 19, 1935 
Davis, J. ©. AND MEHTA, 


A. J.C. 
TOPANMAL SOMJIMAL— APPELLANT 


VETSUS 
Firm ASSUDOMAL FATEHCHAND 
AND ANOTABR— RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0. XXX, 
rr. 7, 8, 3—Suit against firm and its partners— 
Power of Court to arrive at finding in suit itself 
that he is partner—Deecree, if can be passed both 
against firm and partners—Personal defence by 
partner—Decree against partner personally—Whether 
can be passed. 

In a suit against a firm and its partners, the 
Court can arrive at a finding in the suit itself 
that a particular person is a partner in the firm 
though he has appeared under protest. Firm of 
Jetha Devji & Co. v. Javersing Harnamdas (1), re- 
ferred to. 

If in the plaint the plaintiff sues not only the 
-firm but a partner personally, then there may be 
the decree not only against the firm, but against 
the partner individually in his personal capacity. 
Order XXX, Civil Procedure Code, contemplates a 
suit against a firm as such, and even if the firm 
be dissolved before the institution of the suit, there 
may still be property of the firm against which 
execution may proceed, and merely because the part- 
nership has been dissolved, the whole of the form 
und nature of the suit is not altered. Where the 
partner appears not only on behalf of the firm but 
also in his personal capacity and puts in & per- 
sonal defence, the Court is entitled to pass a decree 
not only against the firm but also against him, 


Mr. Khanchand Gopaldas, for the Appel- 
ant. 

Mr. Fatehchand Assudamal, for the R əs- 
pondents. i 


Davis, J. C.—-This is an appeal against 
the judgment of the learned Additional 
Judicial Commissioner dated September 24, 
1929, in which he passed a decree against 
one Topanmal personally and against the 
firm of “Balchand Deumal-Lilaram Lakhu- 
malani partners Topandas and Jethomal,” 
and in which the learned Judge found 
that Topanmal was a partner. In his defence 
Topanmal denied he was a partner and said 
that at all material times he had ceased to 
have any such connection with the firm as 
would make him liable, but the learned 
Judge found to the contrary after Topan- 
mal had made every possible attempt to 
pony proceedings and the claim against 

im. 

Arguments in the appeal before us have 
by reason of the record been limited more 
to questions of form than of substance. 
The chief point argued was that as Topan- 
mal had appeared under protest it was not 
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open to the learned Judge to find that he 
was a partner by reason of the provisions 
of O. XXX, 11. 7 and 8, Civil Procedure 
Code, and we have been referred parti- 
cularly to a judgment of this Court in 
Firm of Jetha Devi & Co. v. Javersing 
Harnadas (|). In that case, it is argued, 
the same learned Judge who decided this 
case held contrary to his present opi- 
nion, that whether a particular person was 
or was nota partner was a matter to be 
decided not in the suit itself but in proceed- 
ings taken under O. XXI, Oivil Procedure 
Code. Reading however that judgment caro- 
fully it appears that what the learned 
Judge was concerned to stress was that a 
plaintiff suing a firm could not be obstruct- 
ed by the defence that a particular indivi- 
dual was not a partner. It was open to 
him, the plaintiff, to sue the firm as such, 
to get the decree against the firm as such 
and the question of individual liability was 
to be determined in subsequent proceed- 
ings. But the learned Judge did not find 
ihat it was not open to the plaintiff to ask 
for an adjudication upon this question; and 
it appears from the manner in which these 
proceedings have been delayed that the 
course the learned Judge has taken. far 
from obstructing the plaintiff, has so far 
as he is concerned, expedited the proceed- 
ings, though it cannot be said that these 
proceedings have been particularly expedi- 
tious. We donot think we can accept the 
argument that merely because this partner 
Topanmal appeared under protest, and there 
was an adjudication, after the recording 
and hearing of evidence, as to the fact of 
his being a partner, that we should set 
aside the judgment in whole or in part 
and enable him once again to start his 
evasion and delay. We think, therefore, Uyat 
there is nothing in law to prevent the Judge 
finding in the suit itself as he did find, 
that Topanmal was a partner, 


So far as the fact of Topanmal being a 
partner is concerned, it appeared that he 
took advantage of a mistake ofa figure in 
the first plaint, and that when the plaint 
was permitted by the learned Judge, and 
we think quite rightly, to be amended, and 
time was given to put a further written 
statement, he delayed not by days, but by 
weeks, and then put in a plea of illness 
which is in no way substantiated by any- 
thing upon the record. It is clear to us 
from the judgment of the learned Judge 


(1) 26 S L R 228; A I R 1932 Sind 199: 1407 
40; Ind. Rul. (1932) Sind 172, i +40 Ind. Cas, 
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that he was correct in his finding, that this 
Topanmal was a partner at all material 
times alleged by the plaintiff in his amend- 
ed plaint. 

It was then, contended before us that 
the decree should be passed not against 
Topanmal personally, bat against the firm. 
But we think that here the provisions of 
the proviso of r. 3, O. XXX, Civil Proce- 
dure Code, are relevant. It is there provid- 
ed that where a partnership has been dis- 
solved to the knowledge of the plaintiff 
before the institution of the suit, the sum- 
mons should be served upon every person 
in British India whom it is sought to make 
liable, and the learned Judge found, and 
- we think quite properly found, that it was 
to the knowledge of ths plaintiff before 
the suit was instituted that the partner- 
ship had been dissolved. If a summons had 
not been served upon Topanmal then it is 
clear to us that he could successfully have 
denied any liability under the provisions 
of O. XXI r. 50, Civil Procedure Code, when 
in execution proceedings the question of his 
liability as a partner came to be decided. 
But we do not think that r.3, O. XXX, 
Civil Procedure Code, means that merely 
because there must be individually the 
service of sammons upon a person who was 
9, partner of a dissolved parinership, there- 
by it results that the decree cannot be both 
against the firm and against the partner 
personally. We think this question is to be 
decided by the form of the plaint, and that if 
in the plaint the plaintiff sues not only the 
firm buta partner personally, then there 
may be the decree not only against the 
firm, but against the partner individually 
in his personal capacity. Order XXX, Civil 
Prozedure Code, contemplates a suit against 
a firm as such, and even if the firin be 
dissolved before the institution of the suit, 
there may still be property of the firm 
against which execution may proceed, and 
we do not think that merely because the 
partnership his been dissolved, lhe whole 
of the form and nature of the suit is 
altered. 

In this particular case, it is clear to us 
that Topanmal appeared and entered a 
personal defence. But he also appeared 
on behalf ofthe firm. It was urged before 
us that when he first appeared under pro- 
test, the learned Judge should have order- 
ed his protest to be struck out, and the suit 
to proceed against him on behalf of the 
firm. The fact that his protest was not 
struck out does not appear to us cf suffi- 
cient substance or Importance in any way 
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to invalidate the proceedings, and as 
Topanmal has appeared not only on behalf 
of the firm but in his own capacity and 
has put in a personal defence, we think 
that the learned Judge was right when he 
passed the decree not only against the firm 
what it might be worth, but against Topan- 
mal who appears to be the only solvent 
surviving partner. We think, therefore, 
for these rersons, that the decree was pro- 
per and thatthe defence is frivolous, and 
the appeal should be dismissed with costs. 
Order accordingly. 
N. Appeal dismissed. 


D agengan ina 


OUDH CHIEF COURT 
Civil Application No. 41 of 1936 
October 28, 1936 
ZIAL-UL-HASAN, J. 
SITLA DIN alias PANDOHI—PLaIntirr— 
APPLIOANT 
Versus 
MOHAN AND ANOTHER—DEFENDANTS 
—(pposita PARTY 
Civil Procedure Code (Act V of 1908), s. 1lb—~ 
Order incase under 8.9, Specific Relief Act (I of 
1877)—No revision lies—Practice—Suit as framed, 
cognizable by Civil Court—Court subsequently find- 
ing that it had no jurisdiction and dismissing the 
suit—-Order, if proper. a 
As the remedy by way of a regular suit is open to 
a party ina case under s.9 of the Specific Relief 
Act, no revision should be entertained against the 
order passed in such a suit. Jwala v. Ganga Prasad 
(1) and Ram Krishan v. Jai Krishan Das (2), follow- 
e i . 2 
The suit as framed by the plaintif was cogniz- 
able by the Civil Court and it was only on the find- 
ing arrived at by the Oourt that if was found that 
the jurisdiction of the Civil Court was barred in 
respect of the major portion of the relief claimed : 
Held, that in such circumstances it was not neces- 
sary for the Courtto have returned the plaint to 
the plaintiff for presentation to the proper Court 
and it was right in dismissing the suit. Ghazan 
v, Bahadur (3) and Hira Lal v. Piarey Lal (4), Te- 
ferred to. E 
C. App. for revision ofthe order of the 
Munsif, Partabgarh, dated December 16, 


1935. 


Mr. C. P. Lal, for the Applicant. 

Mr. Ram Prasad Varma, R.B., for the 
Opposite Party. a 

Judgment.—This is an application under 
s. 115 of the Code of Civil Procedure against 
an order of the learned Maunsif of Partabgarh 
dismissing the suit brought by the appli- 
cants under s.9 of the Specific Relief Act. 

A preliminary objection is taken on the 
ground that no revision lies against an 
order ina case unders.9 ofthe Specific 
Relief Act and reliance is placed on the 
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cases of Jwala v. Ganga Prasad I. L., R. 
30 All. 331 (1), and Ram Krishna v., Jai 
Kishan Das, I.L. R.33 All. 647 (2). In 
both these cases it was held that as the 
remedy py way of a regular suit is open to 
a party ina case under s. 9 of the Specific 
Relief Act no revision should be ertertain- 
ed against the order passed in sucha 
sult. I am quite in agreement with the 
view expressed in those cases and relief 
under s. 115 of the Code of Civil Procedure 
being discretionary | am of opinion that 
it should not be granted in a case like the 
present. 

On the merits also the application ap- 
pears to me tohave no force. The only 
point urged is that the Court below should 
not have dismissed the suit but should have 
returned the plaint to be presented to 
the proper Court when it found that the 
suit was not cognizable by the Civil Court. 
No doubt so far as three of the four plots in 
dispute are concerned, the learned Munsif 
found that the plaintiff-applicant was 
only a sub-tenant of the defendant with 
respect to those plots and not a tenant-in- 
chief of those plots, but the suit included 
another plot No. 338 also. Moreover, the suit 
as framed by the plaintiff was cognizable 
by the Civil Court and it was only on the 
finding arrived at by the Court below that 
it was found that the jurisdiction of the 
Oivil Court was barred in respect of the 
major portion of the relief claimed. In 
such circumstances it was not necessary 
for the Court below to have returned the 
plaint to the plaintiff for presentation to 
the proper Court andit was in myopinion 
right in dismissing the suit [vide Ghazau 
v. Bahadur, 11 Ind. Cas. 639 (3)], and Hira 
Lal v. Piarey Lal, A. I. R. 19383 All. 745 (4). 

The application is, therefore, dismissed 
with costs, 

D. Application dismissed., 


(1) 30 A 331; 5A L J297; A W N 1908, 142, 
(2) 33 A 647; 11 Ind. Cas, 814;8 A L J 791. 
sole 11 Ind. Cas. (39; 152P W R 1911; 236 DL R 
1 


(4) AIR 1933 All. 745; 148 Ind. Cas. 270; (1933) A 
L J 667; 6 R A 670. 





LAHORE HIGH COURT 
Criminal Appeal No. 385 of 1935 
May 10, 1935 

SKEMP, J. 
KHUDA BAKHSH-— Convict—ApPrgELLANT 
versus 
EMPEROR—Oppositg PARTY 
Penal Code (Act XLV of 1860), s8. 307, 324—Ac 
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cused drunk and inflicting slight injuries on Provo- 
cation—Offence—Oriminal trial-—Sentence—Previous 
character of accused — Relevancy—Evidence ~ Refusal 
to Cross-exanine witnesses—Subsequent request for 
re-calling witnesses—Refusal of Magistrate, legality 


_ Where the accussd was diunk when he inflicted 
Injuries and had both given and received provoca- 
tion, the injuries were of a trival nature and he 
himself had received beating : 

Held, that the conviction under s. 307, should ba 
altered to one under s. 324, Penal Code. 

The previous character of an accusod may be 
taken into account in awarding sentence, 

Where the accused refus3s to cross-examine pro- 
secution witnesses when given an Opportunity to do 
so, but subsequently requests to re-call the witnesseg 
for cross-examination the iefusal of Magistrate to 
comply with the request is justified, 


Cr. A. from an order of the Magistrate, 
First Class, Lahore, dated F ebruary 2, 1935, 

Dr. S. D. Kitchlu, for the Appellant. 

Mr. M. Tufail, for the Government Ad- 
vecate for the Crown. 


Judgment.—The appellant Khuda Bakhsh 
has been convicted under s. 307, Indian 
Penal Code, of an attempt to murder one 
Muhammad Bashir and sentenced to five 
years’ rigorous imprisonment. He has fur- 
ther been ordered to furnish security under 
s.106, Criminal Proc:dure Code, to keep 
the peace for three years after the expiry 
of sentence and himself execute a bond in 
the sum of Rs. 3,000 with two sureties for 
that amount. Hehas appeald through Dr. 
Kitchlu. The first point taken in appeal is 
that the Magistrate did not comply with 
the provisions of s, 257, Criminal Procedure 
Ocde. At an early stage of the case the ac- 
cused applied and was granted an ad- 
jorurnment to make an oral application 
for transfer of the case but his applica- 
tion for transfer was refused by the Ad- 
ditional District Magistrate. The case 
was then returned tothe trying Magistrate. 
This was before the conclusion of the first 
witness for the prosecution, the medica] 
witness. Thereafter the accused refused to 
cross-examine any of the witnesses although 
asked when each prosecution witness was 
examined. After the seventh prosecution 
witness the accused was examined under 
s. 342, Criminal Procedure Code, but re- 
fused to answer questions. After the charge 
was framed, he again refused to answer 
questions ; the Magistrate called up one 
by one all the prosecution witnesses, except- 
ing tte medical wilness, and the accused 
asked them no questions. The Magistrate 
then tcok some more prosecution witnesses 
who were also not cross-examined though 
the accused was given an opportunity to 
do so, and then, at the request of the pro- 
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seculing Sub-Inspector, adjourned the case 
for arguments. On the date fixed for 
arguments, the accused engaged a Counsel 
who requested the Magistrate to recall ihe 
prosecution witnesses for crcess-examina- 
tion. The Magistrate refused. In my opin- 
ion he was entirely justified in so doing. 
The accused was “mute of malice” and the 
proviso to s.207, Criminal Procedure Code, 
was enacted to deal with cases like this. It 
runs : 

“Provided that, when the accused has cross-exa- 
mined or had the opportunity of cross-oxamining 
any witness after the charge is framed, the atten- 
dance of such witness shall not be compelled 


under this section unless the Magistrate is satisfied 
that it isnecessary for the purposes of justice,” 

heaccused had been given ample op- 
portunity for cross-examination and it 
would not have been reasonable to put the 
Crown to the expense or the witnesses to 
the trouble cf appearing again. Dr. Kitchlu 
referred to Chint Ram v. lemperor 134 Ind. 
Cas. 580 (1). That wasa political case in 
whieh the accused declined to cross- 
examine the prosecution wltnesses and 
made 2a statement. After the charge had 
been framed, however : | 

“he aparently changed his mind and claimed that 
all the prosecution witnesses should be re-called for 
cross-examination. They were re-called six days 
later and when all the prosecution witnesses were 
present, the accused professed his inability to cross- 
examine them onthe ground that he had not been 
furnished with a copy of their statements. He further 
stated that,ifthe Court considered that the witnesses 
could not be re-called again for cross-examination, 
he would summon them as his defence witnesses. 
The Magistrate declined to allow the accused an 
opportunity to cross: examine the witnesses or to 
summon them as defence witnesses.” 

The learned Judge of this Court said that 
asthe accused did not know the names cf 
the prosecution witnesses when they attend- 
ed for cross-examination by him he could 
not cross-examine them properly without 
obtaining copies of tteir depositions and the 
refusal of the Magistrate to re-summon these 
witnesses was unreasonable and had pre- 
judiced the trial. This opinion, however, is 
obiter, because thelearned Judge accepted 
the appeal on the merits and finished by 


Saying . ‘ i 
7 Phad held that there wasa prime facie case 


against the appellant, I would have considered the 
necessity of allowing the applicant an opportunity 
to further cross-examine the prosecution witnesses, 
but, inview of my opinion on the merits of the 
case, itis not necessary to do so. o. 

It is, moreover, clear that the opinion was 
expressed on the particular facts of that 
case, which were more favourable to the 


(i) 134 Ind. Cas. 580; AI R193) Lah, 1€6; (1931) 
Or, 
Rul, (1931) Lah, 964, 
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accused than the present facts, 
merits, Dr. Kitchlu’s main point is that the 
charge of.attempted murder is not brought 
home and at most the circumstances justify 
a conviction for causing simple hurt with a 
sharp-edged weapon under s. 324, Indian 
Penal Code. Thecase for the prosecution 
as developed in Court and not subjected 
to cross-examination is as follows : A Pahl- 
wan named Miraj Din, his servant named 
Muhammad Bashir, and others were watch- 
ing a political procession in Lahore on the 
night of November 3°, 1434. The appellant 
Khuda Bakhsh asked Miraj Din for money, 
but Miraj Din had not gotit at the time. 
Mirai Din left the place followed by Muham- 
mad Bashir. The accused kept demanding 
money with menaces aud finally, stabbed 
Muhammad Bashir. Muhammad Bashir 
was rescued by the on-lookers, several of 
whom have given evidence. One of them, 
Diwan Chand, seized the knife from Khuda 
Bakhsh and was himself cut in the palm of 
the hand in doing so. The prosecution 
witnesses admit that Khuda Bakhsh was 
struck by somebody in the crowd with a “a 
hunter” in order to make him Jet go. Tho 
medical evidence isthat Muhammad Bashir 
had three cuts on the arms: two on the 
left arm and ono on the right. All these 
cuts were slight, the worst being 3-4"X 1-4” 
X 1-4", The wound on the right arm was 
only 1-5" X 1-8". These 
caused by the end of the knife produced 
in Court. He also had two scratches. Diwan 
Chand hadacut on the palm of the hand 
and Khuda Bakhsh had eleven contused 
wounds, swellings and abrasions, six of 
them on the head. 


The medical witness also said that Khuda. 


Bakhsh was drunk, smelling of drink and 
talking nonsense. This was not admitted at 
the trial by Muhammad Bashir but when he 
made the first information report at 10-30 
p.M. on the night in question, he told a story 
less damaging totthe accused. He then said 
that Khuda Bakash demanded money from 
Miraj Din who refused. Miraj Din and he 
were going home. Khuda Bakhsh being 
drunk, Muhammad Bashir pushed Khuda 
Bakhsh who fell down and ongetting up 
got out a knife and altacked him. A pull- 
over figured in the prosecution story which 
had cutsinthe arm. The doctor was of 
opinion thatthe cutson the pullover did 
not correspond to the cuts on the per- 
son of the injured man as they were 
2-1-4" apart, whereas cuts onthe arm 
of the accused were 2-1-2" apart. There 
were two cut marks on the right arm 


On the. 


cuts could be 
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and only one cut onthe right arm of the 
injured man. I am, however, of opinion 
that this isover meticulous and no atten- 
tion need be paid to this. The leirned 
Uounsel for the Crown urged that all the 
eye-witnesses say that Khuda Bakhsh was 
threatening death to everybody. There is, 
however, no doubt that most of them want- 
ed to make out as heinous an offence as 
possible and that they had a motive for 
doing so. In the circumstances I do not 
think that it is safe to maintain the con- 
viction under s. 307, Indian Penal Code, 
and I alter the conviction to. one under 
s, 324, Indian Penal Code. As to sentence, 
as laid down in s. 54, Evidence Act, the 
Vad character of an accused person is ir- 
relevant. But by universal practice the pre- 
vious character of an accused may be 
taken into account in awarding sentence. It 
is in evidence that this Khuda Bakhsh is the 
same Khuda Bakhsh who stabbed Rajpal, 
the author of the notorious pamphlet 


“Rangila Rasul” and was sentenced to- 


seven years’ rigorous imprisonment by the 
District Magistrate of Lahore in 1923, a 
sentence maintained on appeal. Taking 
all the circumstances into account the pre- 
vious bad record of the accused, his drunken- 
ness, (he provocation he had both given 
and received, the dangerons character of 
his act, the trivial nature of the injuries he 
inflicted andthe beating he received, I 
think two and a half years’ rigorous im- 
prisonment will meet this case and I reduce 
the sentence accordingly. 

I also think it proper that the accused 
should be put on security to keep the 
peace after his release.’ It is, however, 
represented that he isa poor man unable 
to give security of Rs. 3,000. I direct that 
after release he be put on security to keep 
the peace for a period of two years and 
execute a bond in the sum of Rs. 500 with 
two sureties each of Rs. 500. [f he fails 
to give this security, he is to suffer simple 
imprisonment for two years. 

N. Sentence reduced. 


RANGOON HIGH COURT 
Criminal Appeal No. -913 of 1936 
August 11, 1936 
Rosperts, C.J. AND DUNKLEY, J. 

NGA PAW—APPELLANT 
VETSUS 
HMWPEHROR--—Oprosita Party 

Penal Cole (Act XLV of 1869), ss. 299, Expl., 331, 
cl.1—Injuries caused not direct cause of death— 
Death as a result of gangrene—Accused, if guilty 
under s. 298—~-Grave and sudden provocation—Deceas- 
ed striking accused's child for no cause~Accused 
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losing self-control and striking with da—Death as 
a result of gangrene—Held, offence falls under s. 301, 
el, (1). 

Where the deceased did not actually die from the 
injuries but died from the gangrene which set in 
in consequence of some dirty substance, such as a 
bandage or the da with which ths injuries were 
caused, coming into contact with one injury, al- 
though the injuries were not the direct cause of 
death, nevertheless under Expl. 2 to s, 299, Penal 
Code, the person who caused the injuries must be 
held to have caused the death. 

The deceased who was accused's brother-in-law 
struck his child aged only one year merely because 
if resented its toy being taken away. On this the 
accused lost self-control and struck the deceased with 
a da. The deceased died as the result of gangrene 
setting in one of-the wounds caused: 

Held, that the act of the deceased was such as 
would recuse much resentment in the mind of any 
father as to amount to graveand sudden provoca- 
tion and the offence was that of culpable homicide 
not amounting to murder punishable under the first 
clause of s. 304. 


Or. A. fromthe order of the Additional. 
Sessions Judge, Pakokku, dated July 
13, 1936 

Mr. Hla Tun Pru, for the Appellant. 

Mr. Ba Han, for the Orown. 

Dunkley, J—The appellant Maung Paw 
and his wife Ma Min Gale lived with her 
parents. The deceased Mg. Kyaw Hla 
was Ma Min Gale's elder brother, and was 
also living in the same house. Mg. Paw 
has been convicted of the offence of murder 
by causing the death of Maung Kyaw Hla, 
and has been sentenced to death by the 
learned Additional Sessions Judge of Pakok- 
ku. The events out of which this case arose 
occurred on the morning of the April 30 of 
this year. Meg. Paw and Ma Min Gale had 
two children, aged 4 years and Lyear, On 
the morning of that day Kyaw Hla had 
finished his meal and he was sitting on the 
ground justin front of the verandah of the 
house, close by a cot, and Mg. Paw put his 
two children on the cot and then went into 
the house and sat down to breakfast with 
his wife. The younger child was playing 
with the flint stone used by the household. 
Kyaw Hla desired the flint to light his che- 
root: so he took it from the child, and the 
child cried. ‘Thereupon he struck the child. 

This naturally enraged Mg. Paw, who 
rushed down from the house and, picking 
up a da, cut Kyaw Hla several times with it. 
Mg. Kyaw Hla was taken to the hospital at 
Yesagyo, and it was then found that he 
had received three injuries. One was an 
incised injury behind the right ear, 3” by 
+" by 1", cutting the mastoid bone, one an 
iucised injury 12" by 2" by 1", on the ulnar 
aspect of the left forearm, and the third an 
incised injury on the left wrist-joint which 
almost cut through the joint the two main ' 
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blood vessels being severed. The most 
serious injury was oviously the injury which 
almost severed the left wrist, and on 
May 3, gangrene set in in this injury and, 
consequently, Kyaw Hla was removed to 
the Pakokku hospital where his arm was 
amputated, but, nevertheless, he died on the 
same day. Two doctors have been examin- 
ed in connection with the injuries cyused 
to Kyaw Hla, namely the Sub-Assistant 
Surgeon of the Yesagyo hospital, and the 
Sub-Assistant Surgeon of the Pakokku hos- 
pital who conducted the post moriem ex- 
amination. The first doctor considers that 
two of the injuries inflicted on Kyaw Hla 
were sufficient in the ordinary course of 
nature to cause death, namely, the one 
behind the ear and the one on the left wrist. 
On the other band, the doctor who conduct- 
ed the post mortem examination has given 
his opinion that only the injury to the left 
wrist was sufficient in the ordinary course of 
nature to cause death. The medical evi- 
denee is not entirely satisfactory, but from 
the nature of the injuries it seems fairly 
plain that deceased would probably have 
died from theeffect of the injuries them- 
selves. 

It is however clear that he did not actual- 
ly die from the injuries but died from the 
gangrene which set in in consequence of 
some dirty substance, such as a bandage or 
the da with which the injuries were caused, 
coming into contact with one injury. Al- 
though itis undoubtedly the case that the 
injuries were not the direct cause of death, 
nevertheless, Explanation 2 tos. 299, Indian 
Penal Code, makes it clear that the person 
who caused the injuries must be held to 
have caused Kyaw Hla’s death. As to whe- 
ther the offence committed was prima facie 
murder or not, that question would have to 
be decided on a consideration of the inten- 
tion with which the blows were inflicted, 
and, in view of the other circumstances 
which arise in this case, it is unnecessary 
for us to decide whether the injuries inflict- 
ed were of such a nature as toshow an 
intention on the part of the assailant to 
inflict such injuries as were sufficient in the 
ordinary course of nature to cause death or 
not. The defence which was set up by the 
appellant at the trial was not a denial of 
the fact that he caused these injuries. 
He admitted that he caused them. He said 
that. when he came down from the house 
on hearing his child crying and seeing the 
deceased strike the child, he had a scuffle 
with the deceased, inthe course of which 
the deceased struck him with astick, and 
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he then defended himself with ada. He 
called three-defenes witnesses in support of 
this version that he was first strack with a 
Sick, butit is noticeable that this aspect 
of the case was never put to any of the 
prosecution witnesses in cross examination, 
and one of the prosecution witnesses, Mg. 
Than Daing, stated that he did not hear 
any sound of a quarrel between the appel- 
lant and the deceased before the cutting 
actually took place, and that if they had 
been quarrelling loudly, he would have heard 
it. Moreover, in hismemorandum of appeal 
the appellant does not now suggest that he 
was first assaulted by the deceased. 

His defence now is the other aspect of his 
defence at the trial, namely that he commit- 
ted the act under grave and sudden pro- 


vocation and is, therefore, entitled tothe. 


benefit of Exception 1 to s. 300, Indian 
Penal Code. We consider that this defence 
has been established. The child was a 
small child, aged only one year, and that 


it should have been struck, even by its. 


father’s brother-in-law, merely because it 
resented its toy being taken away would, 
in our opinion, be such an act as would 
rouse such resentment in the mind of any 
father as to amount to grave and sudden 
provocation. which would cause him for the 
time being entirely to lose his self-control. 
Under the circumstances it is not surprising 
that Mg. Paw should get up from the place 
where he was having his meal, and, having 
entirely lost control of himself, should pick 
up the nearest weapon and strike his 
brother-in-law with it. Consequently, on 
this finding the offence committed by the 
appellant was notthe offence of murder, but 


was the offence of culpable homicide not. 


amounting to murder, punishable under the 
first clause of s. 304, Indian Penal Code. In 
considering the matter of the sentence which 
should be passed, it appears that the ap- 
pellant has lived throughout his life asa 
peaceful villager, and nothing has been 
suggested against his previous character. 
He had been living with his wife and his 
wife's parents and the deceased on excel- 
lent terms until this unfortunate tragedy 
occurred, and under all the circumstances 
of the case we do not think that he is 
deserving of the maximum 
imprisonment which is awardable under the 
section. We, therefore, direct that he do 
undergo rigorous imprisonment for aterm 
of seven years. 
passed upon him is not confirmed. 

Roberts, C. J.—I agree. 

Ne Order accordingly, 
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- Evidence Act (I of 1872), s. 10—-Conditions of ap- 
plicability—Penal Code (Act XLV of 1860), s. 120-A 
—Conspiracy charge-—Proof of one conspiracy and 
mot a, series of conspiracies is essential—Criminal 
Procedure Code (Act V of 1898), s. 239—Unrelated 
conspiracies—Misjoinder—Offence under s. 120-A— 
Gist of~Agreement to commit offence, if suficient— 
Overt acts, proof of —~Whether necessary. 
_ For s. 10, Evidence Act to apply, it is not enough 
to find simply that there must have a conspiracy 
without coming to a prima facie conclusion as to 
who were the members of it but reasonable ground 
must be shown to believe that the persons whose 
statements or actions are to be used had conspired 
together. Amrita Lal Hazra v Emperor (1) and 
Pulin Behari Das v. Emperor (2), relied on, 

For a charge of conspiracy to succeed, there should 
be one conspiracy and not a series of conspiracies 
and criminal acts unconnected: by unity of inten- 
tion. Any accused not shown to be a member of 
that conspiracy is entitled to demand an acquittal, 
however bad his record may be and however much 
he may be suspected of this or that offence. Con- 
sequently, if only a number of unrelated conspiracies 
were proved the trial would be found to be bad for 
misjoinder of parties under s. 239, Criminal Pro- 
cedure Oode although prima facie on the prosecu- 
tion case as alleged, the joinder was quite legal. 
Chandiram v. Emperor (3), Ktshenchand v. Emperor 
(4) and Emperor v. Lalit Mohan Chuckerbuty (°), 
relied on. 

The principle that a judgment of not guilty against 
an accused person fully establishes his innocence 
and the incident in respect of which the charge was 
brought cannot be used against the acquitted per- 
son in a subsequent trial for conspiracy, does not 
apply when there has been a previous conviction. 
Pulin Behari Das v, Emperor (2) and Emperor v, 
Lalit Mohan Chuckerbuty (5), distinguished. 

The gist cf the offence under s. 124-A, Penal Code, 
consists in agreement and when the conspiracy 
alleged is to commit an offence, the agreement 
itself amounts to criminal conspiracy under the pro- 
viso. Although it is not essential to prove overt 
acts where the conspiracy is to commit an offence, 
still in many cases it is only by means of overt 
acts that the existence of the conspiracy can be made 


out. 

Cr. R. App. of the order of the Court of the 
Sessions Judge, Jubbulpore, dated January 
7, 1936, modifying that of the Court of the 
Magistrate, First Class, with s. 30 powers 
Jubbulpore, dated September 26, 1935. 


Mr. W.C. Dutt, for the Applicants. 

Mr. P. Lobo, for the Crown. 

Order.—This is an application by six 
persons, Muhammad Ismail, Musammat 
Gouri, Cheddi, Gokul, Haji Abdul Karim 
and Sunderlal, praying that their convictions 
under s. 120-B, Indian Penal Code, read with 
s. 34 of the C. P. Excise Act be set aside, 
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Originally 32 persons were challaned 
together on charges of having between 
July 193l and June 1933 conspired (2, to 
import charas, a dangerous drug from 
outside of British India into Jubbulpore, 
(ii) to import, collect and possess charus 
atJubbulpore and (itt) to attempt to coni- 
mit the offences referred toin the second 
charge. The trial Cout acquitted the 
accused cf the third charge as it was held 
to merge in the othertwo. Owing to various 
reasons including death, discharge and 
absconding, the trial proceeded aguinst 13 
accused cnly and out of these, 11 were con- 
victed under the first two charges. Out of 
these 11 again 9 appealed tothe Court of 
the Sessions Judge, Jubbulpore, who allow- 


ed theappeals of three on both counts and 


those of the other six on the first count 
only, maintaining the convictions under 
s. 120-B, Indian Penal Code read with s. 34, 
C. P. Excise Act and the sentences of 6 
months’ rigorous imprisonment imposed cn 
each. The question before this Court now 
iswhether the prosecution has made out that 
there was a conspiracy between these 
applicants to smuggle charas into Jubbul- 
re. 

we remarked by the learned Sessions 
Judge, the prosecution case has suffered 
severely though the retraction of their pre- 
vious statements by quite a number of 
witnesses. Afer a careful review of the 
remaining evidence, however, on which he 
thinks reliance can be placed, he is of 
opinion that the conspiracy is proved 
against these six applicants. 

The lower Courts purport to make use 
of s. 10 of the Evidence Act, and the defence 
has contended throughout that the prelimin- 
ary conditions for the application of that 
section nothaving been fultilled, it should 
not have been usedatall. The contention 
is that, before the section can comein, the 
prosecution must show prima facie that the 
persons charged nad conspired together. 
Tt isconceded that in the preliminary stage 
there need not be definite proof, but at 
least there must be reasonable grounds to 
show the connection of each ofthe persons 
implicated. It is not enough, as the lower 
Courts have done, to find simply that there 
must have a conspiracy without coming to 
a prima facie conclusion as to who were 
the members of it. This argument appear . 
to be sound and it is not contradicted by the 
learned Standing Counsel. ft tinds support 
indeed inthe words of ae a e 

reported cases. e seclion says: 
ge eee ae “reasonable ground to believe that 


- 
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twoor more persons have conspired together to com- 
mit an offence, or an actionable wrong, anything 
said, done, or written by any one of such persons in 


reference to their common INtENbiION we... eee cesses is 
a relevant fact... .cccsercceeeees 5 


The werds ‘such persons’ refer to ‘two or 
more persons’ in the previous clause and if 
follows that reasonable ground must be 
shown to believe that the persons whose 
statements or actions are to be used had 
conspired together. A case on the point is 
Amrita Lal Hazra v. Emperor (1), where it 
was held ihat before other evidence is 
admitted under s. 10 of the Indian Evi- 
dence Act: 

“The defence is entitled to insist -.. upon proof of 


reasonable ground for belief that the persons named 
in the charge have conspired together,” 

Againin Pulin Behari Das v. Emreror 
(2) it was held by Mookerjee, J. that: 

“What has to be established under s. 10 of the 
Evidence Act to make documents fcund in the pos- 
session of one cf several persons accused of con- 
spiracy admissible against the other accused is that 
there is reasonable ground to believe in the existence 
of a conspiracy amcngst such persons.” 

It was further remarked: 

“It is not necessary forthis purpose to establish 
by independent evidence that they were cnnspira- 
tors.” 


But on the other hand: 


t Overt acis may properly be locked at as evidence 
of a concerted intention and in many cases it is 
only by means of overt auts that the existence of the 
conspiracy can be made out.” 


The learned Standing Counsel takes the 
line that he does not require in this case 
torely ons.10 at all as there is direct 
evidence of conspiracy. On the other hand, 
Counsel for the defence saysthat the evi- 
dence of Marajuddin, P. W. No. 52, and that 
about money orders sent to Delhi by some 
of the accused is of use only ifs. 10 could 
be applied. That is correct unless the 
application of that evidence is restricted 
strictly as against these accused only 
who are mentioned in it. 


Another line of argument for the defence 
is that the prosecution must prove that 
there is cne large conspiracy involving all 
the applicanis and not a number of un- 
related conspiracies entered into by differ- 
ent groups ofihe accused. It is contend- 
ed thatthe prosecution has failed to prove 
any unity of will and purpose amongst 
all the applicanis. For the legal principle 
above mentioned Chandiram v. Emperor, 
27 Or. L.J. 286 (3) is relied on. In that case 


(1) 19 CW N 676 at p. 688; 29 Ind. Cas, 518; 21 © 
LJ 331; 16 Cr, L 4 497; 42 O 987, 

(2) 16 C WN 1105; 16 Ind. Cas. 257; 150 L J 517; 
13 Or. L J 609. 

(3) 27 Cr, L J 286; 82 Ind. Cas, 462; A I R 1926 Sind 


+ 


MUHAMMAD ISMAIL V. EMPEROR (NAG.) 


10516 
Kennedy and Tyabji, A. J. O. said: 


“What is necessary, however, is that there should be 
one conspiracy and not a series of conspiracies and 
criminal acts unconnected by unity of intention...... 
if the persons so seduced into unlawfal acts are 
not aware of the conspiracy the fact thatthey do 
unlawful acts, dces not make them members.” ' 

The same principle was laid down in 
Kishinchand v. Emperor, 27 Or. L. J. 243 
(4) and it appears be a sound one. So, too, 
in Emperor v. Lalit Mohan Chuckerbutty 
(5) it was said that: 

“Tt is a legal impossibility when several persons : 
are charged with the same conspiracy that some 
should be found guilty of one conspiracy and some 
of another... ......+0+. It is thus only open to us to find ` 
one conspiracy, and for the prosecution to succeed 
againet any one ofthe accused they must establish 
by proper and sufficient proof that he is a member 
of that conspiracy.” 

“Any accused not shownto bea member .of that 
conspiracy is entitled to demand an acquittal at ovr 
hands, however bad hisrecord may be, and however 
much he may be suspected of this or that offence. Any: 
other view would be intolerable.” 


The necessary corollary is thatif only 
anumber of unrelated conspiracies were 
proved the trial would be found to be bad 
for misjoinder of parties under s. 239, 
Criminal Procedure Code, although prima 
facie on ihe prosecution case as alleged 
the joinder was quite legal. 

One other law point raised may be dis- 
posed of here. Itis that evidence which 
was used against one of the accused when 
Le was charged with specific offence cannot 
be again employed to prove conspiracy, 
The reference is especially to the documents 
Exs. 28,29 and 31, which are telegraphic 
moneyorders said to have been sent by Gokul, 
applicant, to Haji Abdul Karim, applicant. 
In this connection the case of Emperor vV. 
Lalit Mohan Chuckerbutty (5) is again quot- 
ed. That, however, was a case in which the 
accused had been tried previously for a 
specific offence and acquitted, and it was 
naturally held that the acquittul was con- 
clusive and so the same evidence would not 
be brought up against him to prove con- 
spiracy. But here, Gokul was convicted 
in the previous case. So too in Pulin 
Behari Dasv. Emperor (2) it was held 


that: 

“A judgment of not guilty against an accused 
person fully establishes his innocence and the inci- 
dentin respect of which the charge was brought 
cannot be used against the acquitted person in a 
subsequent trial for conspiracy.” | 

The case before us is distinguishable 
as no such consideration would apply when 
there has been a previous conviction. 


(4) 27 Cr. L J 243; 92 Ind, Cag, 419; ATR 1926 
Sind 171: 208 LR 18. 
(5) 38 © 559 at p. 602; 10 Ind. Oas. 582; 15 O W N 
593: 12 Or, L J 286, 
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In dealing with this application therefore 
1 have to collect the facts and circum- 
stances found proved by. the lower 
Appellate Court, and then to consider 
whether the inference that these upplicants 
conspired amongst themselves can reasona- 
bly be drawn therefrom. Apart from the 
evidence of Excise and Police Officers, the 
witnesses whose evidence has not been 
entirely rejected, are mentioned at the 
end of para. 26 of the lower Appellate 
Court’s judgment. These are Nabi Buksh, 
P. W. No. 7, Sheikh Farid, P. W. No. 2], 
Merajuddin, P.W. No. 52, Mohammad 
Yamin, P. W. No. 53, Neoti, P. W. No. 54, 
and Inayat Ali, P. W. No. 71. Out of 
these, however, the evidence of Mohammad 
Yamin has been found in the preceeding 
para. 23 to be practically useless. It is 
found that he corroborates Merajuddin 
only to the extent of saying that many 
people including Sri Ram, Sunder and 
Khadim Hussain were dealing in charas 
Out of these three we were concerned row 
only with Sunder so that the evidence of 
this witness dces not prove any associa- 
tion between Sunder and the other accus- 
ed. Then again Merajuddin, according to 
his own showing, is an accomplice. ‘Lhe 
lower Appellate Court has rightly held 
that his testimony requires strong corro- 
boration. His statement that ke was 
approached with the suggestion that he 
should smuggle charas in fruit baskets 
- to Jubbulpore has been believed, but not 
his further statement that all the 25 
accused met him in a deputation to ask 
him to_do so. At a later stage in the 
judgment, his evidence apart from this 
is relied on as being corroborated in some 
particulars. 

Thelearned Sessions Judge says with 
regard to Nabi Buksh in para. 18 of the 
Judgment this witness is practically an 
accomplice and that he “would not accept 
this witness's evidence uncorroborated to 
prove a conviction” and at the mest the 
witness would prove connection between 
some of the Jubbulpore accused and 
Khadim Hussain and Sayeed of Delhi. ‘The 
most important passage in his evidence is as 
follows :— 
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This evidence taken by itself shows some 
connection betwsen Gouri, Chheddi and 
Gokul in Jubbulpore, and association 
between Gokul and Khadim Hussain of 
Delhi and Sayed of Saharanpur. 

Sheikh Farid, P. W. No. 21, a resident of 
Jubbulpore and former charas smuggler 
says that he used to purchase the drug 
from Ismail, He says he used to see 
Gouri, Sardar, Majju and some other 
sitting in Ismail’s house and that Gokul, 
Nurshah and Sayed used to visit 
Ismail. Gouri, Sardar and some others used 
to come there totake charas butelsmail 
did not sell charas to any onein his 
presence. Nurshah and Musammat Tulli 
used to supply charas to Ismail. 

Then we come to Neoti, P. W. No. 54. 
He had imported charas from Delhi for 
Ismail and was caught and convicted. He 
says that he saw Gokul visit Musammat 
Darjan who was a charas dealer in Jub- 
bulpore. Sri Ram and Sunder told him 
to take charas to Jubbulpore and deltver 
it to Gokul and Ismail, but he refused to 
doso. Further on he states that the only 
charas he himself brought was from Musem- 


mat Darjan in Dhobiwara Mechulla in 
Jubbulpore. | 
As the learned Sessions Judge says, 


Inayat Ali, P. W. No. 71, claims to know a 
number of the accused and says that he 
saw Chheddiin the company of Sri Ram 
and Merajuddin. He said that Sr: Ram 
suggested to Merajuddin that be should 
stock charas in his garden. This man 
is a partner of Merajuddin in fruit business 
in Delhi. ; 

Very little of the evidence of the Excise 
Officials has any direct bearing on the 
question of conspiracy. Usman Gnani, 
P. W. No. 46, Excise Sub-Inspector, found 
Nurshah of Delhi in Ismail’s house along 
with Musammat Tulli in October 1981 
and he saw Nurshah and Ahmad in Jub- 
bulpore on another occasion. He also 
procures a letter from Sayed Ahmad to 
Musammat Gouri which was given to him 
by the latter. (Ex. P-56) The meaning 
of this letter is uncertain butit purports 
to be a request for money. Then Suraj- 
prasad Pande, P. W. No. 63, also found 
Tuli and Nurshah present in Ismails 
house and in September 1931 he saw Nur- 
shah at Gokul’s house. He also proves 
meetings between Ismail on the one hand 
and Sayed Ahmad and Khuljesha, P. W, 
No. 3, on the other. ° 

This is all the oral evidence which is 


. directly on the point. The documentary 
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evidence when taken into account con- 
sists of : 

(i) As against Ismail the telegraphic 
money orders P. 37, P. 38, P. 46, P, 48 and 
P. 49 to Nurshah of Delhi and Sri Ram, 
the telegrams P. 23, P. 24 and P.25 ad- 
dressed to Ismail from Delhi, the latter 
two to one Lala, and P-27 from Nurshah 
to Ismail. 

(ii) As against Gokul Ex. P-17 address- 
ed to him from Jubbulpore by Abdul 
Hafiz from Delhi asking for the despatch 
of Rs. 100 Ex. P-32 telegraphic money 
order for Rs. 150 sent by (Gokul to one 
Alodant Abdulla of Delhi, and finally 
Fxs. P-28, P-29 and P-31 telegraphic money 
orders for Rs. 500, Rs. 500, and Rs. 200, 
respectively, in favour of Haji Abdul Karim 
of Delhi sent by Gokul. 

(iii) As against Musammat Gouri there 
is the telegram Ex. P-18 sent by her in 
the nameof Lilibai to one Pandit Sri Ram 
Sunderlal of Delhi. 

The point to be decided is, I repeat, 
whether, all this evidence, coupled with 
any general circumstances in the case, is 
sufficient to entangle the accused in the 
one conspiracy charge. The general cir- 
cumstances adverted to by the learned 
Sessions Judge in para. 31 of his judgment 
are (1) fall of consumption in gania. (2) 
the large increuse in charas offences in 
Jubbulpore and seizures of charas either 
there or in transit, (3) the fact that Ismail, 
Gokul, Gouri, Chheddi, Nurshah aud Moti 
are previous convicts in respect of charas 
offences and (4) the number of telegrams 
seized, in some of which code words seem 


to have been used; and the suspicious - 


telegraphic money orders. The learned 
Judge, however, realises that these general 
facts alone are consistent with the theory 
that separate Jubbulpore charas offen- 
. ders had agreed with separate Delhi 
Suppliers to import charas. 

I think it will now be convenient to turn 
tothe wording of s.120-A of the Indian 
Penal Code itself. It says: 

“When two or more persons agree to do, or cause to 
be done,— 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means, 

such an agreement is designated a criminal con- 
spiracy: 
Provided that no agreement except an agreement 
to commit an offence shall amount to a criminal con- 
spiracy unless some act besides the agreement is done 
by one or more parties to such agreement in pursuance 
thereof,” 

It will be seen that the gist of the offence 
consists In agreement, and as the conspiracy 


alleged inthe present case is to commit an 
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offence, the agreement itself amounts to 
criminal conspiracy under the proviso. In 
several cases it has been Jaid down that 
there may bean agreement without each 
conspirator being aware of each and every 
act of the others and also that the conspiracy 
may be proved by other than oral evidence, 
by evidence of surrounding circumstances 
and the conduct of the accused. In Barindra 
Kumar Ghose v. Emperor (6), Jenkins, C. J. 
said:— 

“Though to establish a charge of conspiracy there 
must be agreement, there need not be proof of 
direct meeting or combination nor need the parties be 
brought into each other's presence; the agreement | 
may be inferred from circumstances raising a pre- 
sumption of a common concerted plan to carry out the 
unlawful design.” 

The words “common concerted plan” are 
important. Although itis not essential to 
prove overt acts where the conspiracy is,- 
to commit an offence, stillin many cases it. 
is only by means of overt acts that the 
existence of the conspiracy can be made 
out. 

Now the difficulty in the present case is 
that we are not concerned wilh a conspiracy 
to commit one isolated crime like a murder 
but with a conspiracy to engage in a series 
of offences and illegal transactions. 
Smuggling of charas into Jubbulporé is not 
a thing which is inherently impracticable 
without the existence of a big combine and 
if the applicants are justified in saying 
that allthe evidence relied on is consistent 
with the operation merely of disjointed 
groups then the charge brought against 
them would not sland. A certain amount 
of association between some of the Jubbul- 
pore accused with each other, and also 
between some of them and persons engaged 
in this traffic in Delhi has been proved, but 
itis said that all this can be explained . 
without assuming the existence of one 
large combine. The case of Abdul Karim 
also is somewhat peculiar, his only connec- 
tion in the transactions held proved being 
that he received three sums of money from 
Gokul which are believed to have been 
sent in payment of charas consignments. 
The explanation that these payments were 
meant for Bachha goldsmith living in 
Haji Abdul Karim’s house has been dis- 
believed. For him, in particular, it is 
argued that he carries ona large business 
in Delhi and that it is quite possible that 
he should accommodate people by receiving 
money for them without knowing the 
nature of their transactions. According to 


` (6) 370 467 at p. 507; 7 Ind, Oas. 369;14 O WN’ 
1114; 11 Or, L J 453. 
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Saiyid Nazar Abbas, Postman, P. W. No. 40, 
telegraphic money orders for shop-keepers, 
Pathans and students were frequently sent 
care of Abdul Karim and delivered through 
him. In answer to the objection that the 
‘money orders in that present case are 
addressed directly to Abdul Karim, it is 
said that this may have been by previous 
arrangement between the seller and the 
purchaser. 

Now in the course of his argument the 
learned Standing Counsel frankly admitted 
that the only patent evidence showing joint 
.action on the part of the applicants is that 
‘of the accomplice Merajuddin, P. W. No. 52, 
but he says that in the general circumstances, 
as this accomplice’s evidence has been 
accepted, it, with the evidence of the 
telegrams and the telegraphic orders is 
-. sufficient for his purpose. If the lower 
‘Courts had not relied ons. 10 of the Evi- 
dance Act, it would no doubt have been 
more difficult for the applicants to attack 
the findings of fact, but as that section 
has been improperly applied, it has become 
incumbent on me to review the evidence 
against each particular applicant and 
then see whether it linksthem up together. 

The number of links to be found inthe 
surviving evidence is extremely small. 
There are one or two instances of the 
names of the one or two applicants 
being associated with the same mem- 
ber of the alleged gang. In Jubbulpore 
itself there is evidence of Chheddi being 
found at Gokul’s place and Gouri and Gokul 
visiting Ismail. Prosecution witnesses Nos. 
46 and 63 would make out that the accused 
Nurshah was a common acquaintance of 
Ismail and Gokul while the accomplice 
Merajuddin, P. W. No. 52, says he knew 
Tsmail, Karim, Gouri and Chheddi. Accord- 
ing to him Gokul and Chheddi in company 
visited Sri Ram’s house at Delhi, and Ismail 
also in company with Musammat Binia and 
other accused used to go there and settle 
rates of charas with Sri Ram and Sunder. 
The witness further says that Sri Ram, 
Sunder and he visited Chheddiin Jubbul- 
pore and on that occasion Ismail came to 
Chheddi’s house. 

Counsel for the defence says that no 
significance is to be attached to be meetings 
of the Jubbulpore accused amongst them- 
selves, as, being previous convicts and 
being engaged individually in this illicit 
trade, they naturally were acquainted with 
each other. It does not, itis said, prove 
agreement between them or concerted 
action, even if-they were occasionally meet- 
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ing with the same outside suppliers. 
Counsel's strong point is that there is no 
tangible evidence of concerted action such 
as one would expect in a case like this, the 
telegraphic order and payments are not 
joint affairs. Each one seems to have been 
conducting these transactions separately. 
There is no evidence that even one man 
was in the habit of bringing a consignment 
meant for a number or for all, which was 
afterwards divided up. There is no evi- 
dence of a common telegraphic Code being 
used. The evidence of Sheikh Farid, 
P. W. No. 21, fails to prove that Gouri 
received her supplies from Ismail. Accord- 
ing to P. W. No. 52 also, the negotiations of 
Sri Ram with Ismail and Chheddi were quite 
separate. On that occasion Chheddi had 
made a purchase, but no bargain between 
Ismail and Sri Ram came off. So it may 
be said that these transactions were on 
the same footing as ifa travelling agent 
fora Bombay firm of outfitters, for instance, 
were to canvass different people in the 
same mofussil town. That would not 
prove any agreement between the various 
customers. With regard to the evidence of 
Merajuddin, P. W. No. 52, I note that he 
does not say that the charas was actually 
deposited in his garden. He also says that 
he refused the suggestion that he should 
send charas to Jubbulpore concealed in 
fruit baskets. He says that Sri Ram had 
come to Jubbulpore to arrange for the 
import of charas in that way, but there is 
nothing to show that this plan was carried 
into effect. The one importation spoken 
to by the witness was that Sunder had 
brought 7 to7% seers of charas to Jubbul- 
pore concealed in his waistcoat. T 
General arguments as to the probabilities 
for and against the existence of one con- 
spiracy seems tome to þe indecisive. The 
vigilance of the detective staff no doubt 
might be a stimulus to conzerted action, 
butin that case one would expact some 
tangible evidence of pooling, etc. On the 
one hand it might be stated that the sending 
of big consigments would be safer than a 
number of smaller consignments; but on the 
other hand a smaller parcel would be more 
easily conealed. The various accused may 
well have thought that 16 would be safer for 
them to trust to themselves and to their 
own. private arrangements instead of gett- 
ing involved with others who might not be 
go cautious as they themselves and might 
ive them away. l 
Thae cons to the following conclusions: 
The findings of fact of the lower Courts are 
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unfortunately vitiated by reason of their 
misapprehension about the application of 
s. 10 of the Evidence Act. After giving 
my anxious consideration to the evidence 
which can at all be relied on,I find that it 
does notinevitably lead tothe conclusion 
that there was one general conspiracy in- 
cluding these appellants as charged. It is 
equally, if not more, consistent with the 
possibility that this business was being 
conducted by a number of unrelated groups. 
I also do not consider that the evidence of 
Merajuddin has been sufficiently corroborat- 
ed, and with regard to Abdul Karim itis 
not proved beyond doubt that he knew for 
what purpose these payments were being 
made through him. Ifthe break-down of 
the prosecution case has resulted in a 
failure of justice, that is to be regretted. 
The result is due to the magnitude of the 
case itself, and to the failure of so many 
witnesses to make ihe statements expected 
of them. 

I allow the applications and set aside the 
convictions of the six applicants, Muham- 
mad Ismail, Musammat Gouri, Chheddi, 
Gokul, Haji Abdul Karim and Sunder Lal, 
under s. 120-B, Indian Penal Code, read 
withs. 34 (a)of the ©. P. Excise Act, and 
direct that their bail bonds be cancelled. 

N. Applications allowed. 


PESHAWAR JUDICIAL COM IS- 
SIONER’S COURT 
Civil Revision Petiticn No. 198 of 1935 
June 18, 1936 
MIDDLETON, J. ©. 
GULAB KHAN—PLAINTIFF—PETITIONER 
VETSUS 
SAID AMIR AND otHers— DeFENDANTS— 
Opposite PARTIES 

Practice—Revision—Calling for record—Duty of 
petitioner to put forward: a prima facie case—Mere 
fact thatcrderis vagueand may possibly be incor- 
rect —Whether sufficient—-N.-W. F. P. Courts Regu- 
lation (I of 193)), s. 34. 

The calling for the record is a pieliminary pro- 
cess prior to any further acts taken in revision. 
The Couit being moved to call for the records of the 
ease on application will do go, when prima facie 
reason is given for that action. The fact that the 
order under revision is vague and, therefore, may 
possibly be incorrect is not sufficient reason. 


C. R.P. froth the judgment of the Senior 
ces Mardan, dated February 17, 
1956. 


Mr. Abdul Wahab for Mr. Hukam Chand, 
for the Petitioner. 
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Order.—Khushal Khan and his two sons 
Sultan and Gulab Khan instituted three 
separate suits each for possession of l-3rd 
of the same house on the allegation that 
Said Amir, the Owner thereof, had sold it 
to them by three separate sale deeds on 
July 25, 1933, each in the sum of Rs. 99. 
Said Amir is the son of Daranai. Daranal 
had two brothers, Amir and Kashmiral. 
He also left sons by two separate wives. 
Amir, the three sons of Kashmirai deceased 
and the descendants of Daranai deceased 
through his second wife were impleaded 
along with Said Amir as defendants. Sub- 
sequently Saidagul, minor full brother of 
Said Amir was further impleaded. Said 
Amir and Saidagul through his mother 
confessed judgment. Al the other defedan- 
dants contested the suit on the ground 
inter alia that the property in suit was the 
property of Kashmirai alone and is now 
the property of his three sons, so that Suid 
Amir and Saidagul had no share in it and 
could not transfer rights in it by the sale. 

The trial Court found that the suit prop- 
erty and adjoining property had originally 
been acquired by Daranai, but had become 
the joint property of the three brothers, 
Amir, Kashmirai and Daranai; that there- 
after there had been a partilion and ihat 
the property in suit represented one-half 
of that which had fallen to Daranai on par- 
tition and was, therefore, the sole property 
of Said Amir and Saidagul. It therefore, - 
decreed the plaintiffs claim in all three 
suits. The lower Appellate Court reversed 
this decision on many grounds. Amongst 
them was the finding that the whole of the 
property in suit along with other property 
had been the sole property of Kashmirai 
that Daranai had no share in it, and that 
therefore, the suit property could not have 
come to him by partition. The three sepa- 
rate plaintiffs now come up in revision 
against the three appellate orders. The 
revision petitions are accompanied by 
copies of the judgments of the two Courts 
below. Both those judgments are extreme- 
ly vague and badly expressed, and it is 
very hard to discover from them the grounds 
on which the two Courts came to their 
various findings, or indeed what their exact 
findings on each point before them were. 
There is, however, the clear finding of the 
Appellate Court that the property in sult 
belongs solely to the sons of Kashmirai. 

In connection with this matter three sepa- 
rate branches of evidence are menticned 
in the judgments of both the lower Courts: 
(a) The Revenue Records. (6) The evi- 
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dence of a Municipal Tax Collector support- 
ed by the registers which he used when 
performing his duty .(c). The contents 
of a record of a previous suit of 1907, Rahim- 
gul v. Redigul. (After referring to these, the 
learned Judge proceeded.) Counsel for the 
petitioners has not heen able to point out 
any reason for differing from the views of 
the Appellate Court regarding the evidence 
as to ownership ofthe suit property prior 
to the sale. He has merely pointed out 
that the two judgments before the Court 
are so vague that itis difficult to under- 
stand from them what evidence was pro- 
duced and therefore what weight should be 
attached to the three separate branches of 
evidence which were tendered. Stripped 
of non-essentials the argument which he 
puts forward is that the judgment of the 
Appellate Court in itself is too vague to 
render it certain that its decision was cor- 
rect. Section 34 of the N.-W. E. P. Courts 
Regulation deals with the revisional juris- 
diction of this Court. In that section it is 
laid down that this Court may call for the 
records of any case in which no appeal 
lies, and it is also indicated that this action 
may be taken upon applisation. The calling 
for the record is a preliminary process prior 
to any further acts taken in revision. It 
is clear that the Court being moved to call 
for the records of the case on application 
will do so, when prima facie reason is given 
for that action. In the present case, as 
in many others, coming before this 
Court by virtue of application for revision, 
nothing whatever has been put forward to 
show that the order which the petitioners 
seek to have revised, is incorrect. All that 
has been urged is that the order under re- 
vision is vague and therefore may possibly 
be incorrect. I must lay down that itis 
the duty of the petitioner in revision to 
put forward a prima facie case in order to 
move this Court to call for the records. This 
not having been done in the present case, 
I decline to take that action and dismiss 
all three petitions. 


N. Petitions dismissed. 
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MADRAS HIGH COURT 
Criminal Revision Sar ia 309 and 310 
of 1 


(Criminal Revision Petitions Nos. 285 and 
286 of 1936) 


September 1, 1936 
PANDRANG Row, J. __ 

In re ALLA SATYAM aitas 
SATYANARAYAN RAO AND ANOTHER 
~—-ACCUSED—PETITIONERS 

Agency tracts—~Sub-Divisional Magistrate also act- 
ing as Assistant Agent—Duty to indicate the capa- 
city in which he is trying a case—Fatlure to do so 
—Appeal to Sessions J udge—Calling for report from 
Magistrate, propriety of—Question of jurtsdiction— 
Report of Magistrate, whether conclustve—dJurisdic- 


tion. . 
Though it is the same officer who exercises juris- 


diction in the two capacities of District Magistrate 
and Government Agent of an Agency tract, the 
capacities are quite different not only as regards 
the territorial limits within which the authority is 
to be exercised, but in other respects as well. 

A Magistrate who exercises an authority as a 
Sub-Divisional Magistrate in the plains and as 
Assistant Agent in an Agency tract must bear in 
mind the particular capacity in which he acts ina 
particular case and must indicate the same in his 
proceedings. Lexity in this respect should not be 
encouraged and the Magistrate should not be per- 
mitted fo rectify the omission later on by making 
a special report after the case has been disposed 
of, as to the capacity in which he acted. 

A report made by a Magistrate after pronounc- 
ing his judgment cannot be used to contradict or 
vary what is contained in the judgments themselves, 

The question whether a Sessions Judge has juris- 
diction or not to entertain an appeal in such a 
case does not depend upon the report of the Sub- 
ordinate Magistrate as to the capacity in which he 
acted but on the real facts of the case to be ascer- 


tained by the Judge. 


Cr, R. Ps. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the orderof the 
Court of Session of Hast Godavari Division 
at Rajahmundry in C. As. Nos. 16 and 17 of 
1936 (C. Cs. Nos. 68 and 69 of 1935 on the 
file of the Court of the Sub-Divisional Magis- 


trate of Peddapuram.) 


Messrs. K. S. Jayarama Iyar and G. 
Gopalaswamy, for the Petitioners. 


The Public Prosecutor, on behalf of the 
Crown. 


Order.—These cases arise out of the 
sinking of a motor launch in the rapids of 
the Godavari near Manturu village on 
July 21, 1935, which resulted in the loss of 
six lives and property worth about Rs. 3,000. 
The clerk in charge of the launch and two 
others who have been discharged as well as 
the owner of the launch were charged by the 
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Police before the Joint Magistrateof Rajah- 
mundry. The cases were transferred by 
the District Magistrate of East Godavari 
to the Sub-Divisional Magistrate of Padda- 
pur for disposal apparently because the 
Joint Magistrate of Rajahmundry had made 
an investigation of the occurrence. The 
clerk as well as- the owner were convicted 
by the Sub-Divisional Magistrate of Pedda- 
pur in C.C. Nos. 68 and 69o0f 1935 and 
both of them appealed from their convic- 
tions and sentences to the Sessions Judge 
of East Godavari. Before the Sessions 
Judge apreliminary objection was raised 
by the Public Prosecutor of East Godavari 
to the effect that the Sessions Judge of East 
Godavari had no jurisdiction to entertain 
the appeals and that the appellate autho- 
rity was the Court of Sessions for the Agency 
District of East Gadavari, that isto say, 
the Government Agent of East Godavari. 
Throughout in these proceedings there was 
no mention made of any of the Magistrates 
before whom the case was pending that they 
were acting in the capacity of Agency Offi- 
cers or Agency Magistrates and not as Sub- 
Divisional Magistrates administering crimi- 
nal justice in the plains. The cases were 
also transferred not by the Government 
Agent but by the District Magistrate of East 
Godavari. The transfer was made to the 
Sub-Divisional Magistrate of Peddapur and 
not to the Assistant Agent of Peddapur. In 
one of the cases the alleged offence took 
place at Rajahmundry itself and of that 
offence only the Magistrate in the plains 
could take cognisance. It is not alleged 
that it is open to the District Magistrate as 
such to transfer a case from the plains to 
an Agency Court or vice versa. Though it 
is the same officer who exercises jurisdiction 
in the two capacities of District Magistrate 
and Government Agent, the capacities are 
quite different not only as regards the ter- 
ritorial limits within whichthe authorily is 
to be exercised but in other respects as 
well. There is nothing inthe record to show 
that these cases were dealt with at any time 
either by the Government Agent as such or 
by any Agency Magistrate as such. The 
judgments that were appealed from purport 
to be judgment of the Sub-Divisional Magis- 
trate. of Peddapur and not of the Agency 
Magistrate. When the record was so clear 
and unambiguous itis difficult to under- 
stand on what grounds the Public Prosecu- 
tor of East Godayari raised the preliminary 
objection onthe score of want of jurisdic- 
tion in the Sessions Court of East Godavari 
or why the learned Sessions Judge before 
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whom such an objection was made thought 
it fit to call fora report on the subject from 
ihe Sub Divisional Magistrate from whose 
judgments the appeals were preferred. Any. 
report made by a Magistrate after pronounc- 
ing judgment cannot be used to contradict 
or vary what is contained-in the judgments 
themselves. Apparently the Sub-Divisional 
Magistrate was asked to report in what 
capacity he tried the cases. Instead of giv- 
ing a categorical answer the learned Magis- 
trate made a report which reads like a spe- 
cial plea in support of the objestion to juris- 
diction raised by the Public Prosecutor. 
Some of the statements of fact in the report 
are not borne out by the record. For ins- 
tance it is stated in the report. The cases 
were transferred to the Assistant Agent, 
Peddapur. The order of transfer does 
not support this statement, for the transfer 
is made by the order to the Sub-Divisional 
Magistrate, Peddapur and not to the Assis- 
tant Agent. The report then goeson to 
state that there was some mistake. 

“But owing to a mistake the various officers des: 


cribed themselvesas Sub-Divisional Magistrate and 
District Magistrate.” 


Whether there was such a mistake or not 
it was certainly not open to the Sub-Divi- 
sional Magistrate to state that there was 
a mistake in description even by the Dis- 
trict Magistrate. It might have been open 
to him to confess his own mistake, but I do 
not think he was entitled to attribute a mis- 
take, which in all probability has no found- 
ation in fact, to ihe District. Magistrate. 
Then follows the expression of opinion to 
the effect that the mistake of description 
does not affect the validity of the trial be- 
cause the Sub-Divisional Magistrate, Ped- 
dapur is also an Assistant Agent. -The 
report then goes on to deal with the prac- 
tice in the Courts according to which the 
parties select the Appellate Court accord: 
ing as the place of offence is in the agency 
or plains. Finally the Sub-Divisional 
Magistrate stated in this report that he had 
no need to particularly notice the fact that 
he was describing himself as Sub-Divi- 
sional Mazistrate and that this point was not 
brought to his notice or to the notice of 
his predecessor by any one and concluded 
with the observation that so long as the 
offence took place in the Agency and he 
was an Assistant Agent, the appeal lay to 
the Governor's Agent at Cocanada, for- 
getting atthe same time to take notice of 
the factthat in the two cases the occur- 
rence took place at Rajahmundry itself which 
is admittedly not in the Agency. The call- 
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ing for a report was itself unnecessary, and, 
as the sequel shows, undesirable. The view 
that the learned Sessions Judge took of the 
report was even more questionable. The 
learned Sessions Judge says : 

“I have no option but to accept the report of the 
Sub-Divisional Magistrate of Peddapur as correct 
and held that the cases were tried by him in‘ his 
capacity as Assistant Agent, Peddapur.” 


In other words the learned Sessions Judge 
thought that the question whether he had 
jurisdiction or not to entertain ihe appeals 
was practically to be decided not by himself, 
but by the very Magistrate from whose 
judgments the appeals were preferred, a 
proposition which has only tobe stated to 
be rejected. The learned Sessions Judge 
had not only the right to decide the question 
of jurisdiction himself, but it was his duty 
also to decide it himself, and hewas cer- 
tainly wrong in thinking that he had no 
option but to accept without question the 
report of the Sub-Divisional Magistrate even 
where the record spoke differently. There 
has been in this case no real attempt by the 
learned Sessions Judge to apply his own 
mind to the question of jurisdiction which 
was raised before him, and what has hap- 
pened isin effect a decision of that ques- 
tion by the Magistrate from whose judg- 
ments the appeals were preferred. The 
learned Public Prosecutor who appears in 
this Court is unable to state what useful 
purpose was intended to be served by rais- 
ing the preliminary objection to jurisdic- 
tion in these cases. Even if there was any 
useful purpose behind the objection put 
before the Sessions Judge, I have no doubt 
that the objection is without foundation so 
far as these cases are concerned. These 
casss were throughout dealt with by the 
Sub-Divisional Magistrate as such and not 
as Assistant Agent as is now sought to be 
made out. The fact that ihe Sub-Divisional 
Magistrate is also an Assistant Agent does 
not affect the question because in cases 
decided by him in his capacity as Sub-Divi- 
sional Magistrate appeals would admittedly 
lie only to the Sessions Judge of East Goda- 
vari. Itis strange to find that in spite of 
what was said in the case reported in The 
Public Prosecutor v. Sadananda Patnaik 
(1) the Magistrate who exercises authority 
both as Sub-Divisional Magistrate in the 
plains and as Assistant Agent in the Agency 
tract did not take the trouble to bear in 
mind in these cases the particular capacity 
in which he was acting and to indicate ihe 
same in his proceedings. Any laxity in this 

(1) 23M L J 670; 17 Ind. Cas. 786; 12 M L T 601; 13 
Or. L J 850. 
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respect is not to be encouraged, and it 
would be a definite encouragement if the 
Magistrate is permitted to ractify the omis- 
sion later on by making a special report 
after the cases had been disposed of by 
him. The order of the learned Sessions 
Judge declining jurisdiction is wrong be- 
cause he had jurisdiction to hear the appeals 
in these cases. His order returning the 
memoranda of appeal for presentation to 
the proper Court is set aside and he is 
directed to get back the memoranda of &p- 
peal from theappellants or from the Court 
in which they were filed and dispose of 
them according to law. 
A. Order set aside. 


eesti 


PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT. 
Second Civil Appeal No. 151-71] of 1°31 
l October 9, 1935 
MIDDLETON, J. C. AND 
Mir AHMAD, A.J. C. | 
TIrM Messrs. GANPAT RAI-KESHO DASS 
—PLAINTIRES - APPELLANTS 
VETSUS 
BADRI NATH AND oTHERs—DEFENDANTS 
RESPONDENTS 

Hindu Law—Debts—Manager of joint faumily-~ 
Personal liability—Adult co-parceners—Livbility, 
extent of—Minor co-parceners, when personally 
liable— Ratification on attainment of majority. 

In the case of debts contracted by a manzg>r, in 
pursuance of his implied authority in the ordinary 
course of the family business, there isa distinetion 
between ths liability of a manager and the liability 
of his co-perceners. The manager is Liable not orly 
to the extent of his share in the joint femily pro- 
perty but, being a party to the contract, he ii 
liable personally, that is to say, his separate pro- 
perty is also liable. But as regards the other co- 
parceners, they are liable only to the extent of their 
interest in ths family property, unless, in the case 
of adult co-parceners, the contract sued upon, 
though purporting to have ben entered into by the 
manager alone, isin reality one to which they are 
actual contracting {parties, or one to which they can 
be treated as being contracting parties by reason uf 
their conduct, or one which they have subsequently 
ratified; and in the case of minor co-parceners, 
unless the contract has been ratified by them on at- 
taining majority. i 

S. C. A. from the order of the Third Ad- 
ditional Judge, Peshawar, dated February 
10, 1934, varying that of the Sub-Judge, 
Second Class, Peshwar, dated July 29, 
1932. 

Lala Wazir Chand, for the Appellants, 

Lala Jaggan Nath for Messrs. Badri 
Nath and Ram Nath, Respondents. 

Mir Ahmad, A. J. G.---Firm Ganp.t 
Rai Kesho Das of Peshawar City brought 
this suit for recovery of Ks. 2,375-1-6 
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(Rs. 1,905-1-6 principal and Rs. 470 
interest) against Badri Nath, Bashe- 


shar Nath and Ram Nath, sons of Hari 
Ohand, Jagdish Chandar, minor son of 
Hukam Chand 'and Musammat Ram Piari, 
widow of Hukam Chand. It was urged that 
the plaintiffs had dealings with a firm 
known as Hari Chand Hukam Chand, that 
the latter firm constituted a joint Hindu 
family concern, that Badri Nath, the karta 
of the family, made an entry in the Bahi of 
the plaintiffs acknowledging the sum of 
Rs. 3,300 on May 10, 1928, that Rs. 5-1-6 was 
debited to the firm later, on account of 
money borrowed in cash and costs of notice, 
that Rs. 1,400 were subsequently paid out of 
this amount, and that the balance of 
Rs. 1,905-1-6 remained which was claimed 
along with interest upto the date of suit 
which came to the sumof Rs. 470. 

Musammat Ram Piari did not appear and 
the suit was heard ex parte against her. Ram 
Nath and Basheshar Nath pleaded that firm 
Hari Chand Hukam Chand was not a family 
trading concern and that the partnership 
was dissolved on the death of Hari Chand 
and Hukam Chand. They. urged that 
Badri Nath alone was responsible for the 
debts incurred and that they had nothing 
to do with his dealings with the plaintiffs. 

Badri Nath admitted that he alone carried 
on the firm after the death of Hari Chand 
and Hukam Chand. He denied having ack- 
nowledged the amount in the Bahi of the 
plaintiffs. He raised the objection that ths 
suit did not lie at Peshawar. 

Jagdish Chandar minor pleaded that he 
was not bound by what was done by Badri 
Nath or his two brothers. 

The trial Judge found that firm Hari 
Chand Hukam Chand was a joint Hindu 
family trading concern, that the business 
was continued after the death of Hari 
Chand and Hukam Chand by their heirs, 
and that the co-parcener defendants were 
bound to pay the amount due to the plaint- 
iffs. Heheld thatthe suit was correctly 
instituted at Peshawar. Hedisallowed the 
interest claimed at 1 per cent. per month on 
the ground that Badri Nath in his ack- 
nowledgment had agreed to pay annas 
eight per cent. per month only. He granted 
a decree for Rs. 1,905-1-6 plus Rs. 235 in- 
terest making a total of Rs. 2,140 “against 
the property of the defendant firm Hari 
Chand Hukam Chand”. He allowed inter- 
est at 6 per cen’. per annum from the date 
of deeree until realization. 

Plaintiff firm filed an appeal in the Dis- 
trict Court. They asked (1) that the decree 
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should be passed against the persons of de- 
fendants and their shares in the joint 


family property, (2) that interest should be 


granted at 1 per cent. per month, and (3) 
that interest should also be allowed from 
the date of the suit till the date of decree. 

The learned Third Additional Judge ac- 
cepted the appeal to this extent that he made 
the decretal amount realizable from the 
person of Badri Nath and from the shares 
of all the defendants in the joint family 
property in addition to the assets of the 
firm HariChand Hukam Chand. He refus- 
edthe other requests. Plaintiff firm has 
corne up on second appeal to this Court. 
They have again asked (1) that all the de- 
fendants should be made personally liable 
for the amount decreed, (2) that the rate of 
interest should be raised to 1 per cent. per 
mensem and (3) that interest should be 
allowed from the date of suit to the date of 
decree. They have also agitated the ques- 
tion of costs. 

The law with regard to the extent of 
liability of co-parceners for debts incurred 
by a karta is well-established and does not 
require elaboration. It is very lucidly set 
out by Mulla in para. 23 of his “Principles 
of Hindu Law" 7th edition. Incl. (iv) under 
the head “extent of liability for debts” he 
says as follows:— 

“In the case of an ordinary partnership, it is 
not only the share of each partnerinthe partner- 
ship property which is liable for the payment of 
the partnership debts, but the separate property of 
each partner is also liable. Inthe cass of debts 
contracted by a manager, in pursuance of implied 
authority in the ordinary course of the family busi- 
ness, there is a distinction between the liability 
ofa manager and the liability of his co-parceners, 
The manager is liable not only tothe extent of his 
share inthe joint family property but, being a party 
to the contract, he is liable personally, that is to say, 
his separate property is also liable. But as re- 
gards the other co-pirceners, they are liable only to 
extent of their interest in the family property, 
unless, in the case of adult co-parceners, the con- 
tract sued upon, though purporting to have been 
entered into by the manager alone, is in reality one 
to which they are actual contracting parties, or one 
to which they can be treated as being contracting 
parties, by reason of their conduct, or one which they 
have subsequently ratified; and in the case of minor 
co-parceners, unless the contract has been ratified by 
them on attaining majority.” 


(The underlined (italicised) is ours.) 

Applying the principles set out above, 
there is no doubt whatsoever that the minor 
is not personally responsible for the debts 
incurred by Badri Nath. In fact this is ad- 
aa by the learned Counsel for appel- 
anis. 


We have next to see whether the 
plaintifis have proved that all or any 
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of the adult members of the co-parce- 
nary have acted in a manner to justify their 
being treated as contracting parties- by 
reason of their conduct. There is no proof 
on the file to connect Ram Nath or Musam- 
mat Ram Piari personally with the transac- 
tion entered into with the plaintiff firm and 
we are, therefore, not prepared to make 
them personally liable. They are: only 
bound to pay the debt because Badri Nath 
has contracted them as karta and their 
shares inthe joint family property have 
been rightly made liable forthe amount 
due. 

It has, however, been proved that Bashe- 

shar Nath has acted in a manner which 
shows thathe was in fact as much in the 
know of what was going on between plaint- 
iff firm and the firm Hari Chand Hukam 
Chand as Badri Nath was. He admits that 
he received parcels which were sent by the 
plaintiff firm from Benares, He has also 
made no secret of the fact that he wrote a 
letter on January 9, 1930, tothe plaintiff 
firm directing them to sell two boxes of 
velvet on behalf of firm Hari Chand Hukam 
Chand. In our opinion this is sufficient to 
justify Basheshar Nath being treated as a 
contracting party by reason of his conduct, 
and, therefore, made personally responsible 
for the debt. 
_ As regards rate of interest we agree with 
the two Courts below that the plaintiff frm 
is only entitled to the rate which was agreed 
upon by Badri Nath, i. e., annas eight per 
cent. per mensem. Counsel for appellants 
has not been able to show us any substan- 
tial ground for altering it to 1 per cent. 
per mensem. 

The lower Couris have not given any 
cogent reasons for refusing to grant inter- 
est from the date of suit to the date of dec- 
ree. We think that the plaintiffs are entitl- 
ed to this interest at 6 per cent. per annum. 

In the result we accept the appeal and 
modify the decree of the lower Appellate 
Court as follows: 

Basheshar Nath shall also be personally 
liable for the payment of the decretal amount 
and the plaintiff firm shall get interest at 
6 per cent. per annum from the date of suit 
to the date of decree. 

Plaintiffs shall have their costs from Badri 
Nath and Basheshar Nath throughout, and 
Ram Nathrespondent shall have his costs 
fromthe plaintiff firm in all three Courts. 
Jagdish Chandar and Musammat Ram Piari 
shall bear iheir own costs. 

ON. ' Appealallowed. 


OSMAN PIROO V. EMPEROR (SIND) 


924 
SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Bail Application No. 9 of 1936 
April 21, 1935 
Davis, J. C. 
OSMAN PIROO~—AppPLioant 
versus 
! EMPEROR—Opponent 

Criminal Procedure Code (Act V of 1898), ss. 496, 
497—Accused charged with bailable offence —Release 
on bail—Offence becoming non-bailable through some 
development—Power of Magistrate to cancel bail and 
act under s. 497. 

In an application for release of a person on bail, 
it wasfound that he was accused of a bailable 
offence andreleased on bail granted under e. 196, 
but through some development inthe condition of 
the party injured, the offence became a non-bailable 
one punishable with transportation for life : 

Held, that in view ofthe changed circumstances, 
the Magistrate had power to cancel the bail grant- 
ed which no longer fitted in with the facts and to 
carry out the provisions of s. 497 (1), Criminal Pro- 
ae Code. Lakhamst v. Emperor (1), distingu- 
ished. 


Mr. Fatechand Ramchand, for the Appli- 
cant. 

Kazi 
nent. 

Order.—This is an application to me 
under s. 498, Criminal Procedure Code, to 
release an accused on bail. One of the 
reasons given is that the Magistrate could 
nol, under the provisions of s. 497, Criminal 
Procedure Code, order bail granted by the 
Police to be cancelled, and reliance is plac- 
ed upon a ruling of this Court in Lakhamsi 
v. Emperor (1). As the point raised ap- 
peared important and arguable, I ordered 
notice to be issued on the learned Public 
Prosecutor. I have heard both the learned 
Advocate for the applicant and the learned 
Assistant Public Prosecutor, and Lam satis- 
fied that this case is to be dislinguished 
from the reported case on which the learn- 
ed Advocate for the applicant relies. In 
this case, the applicant was in the first ins- 
tance challaned for offences under ss. 324 
and 147, Indian Penal Code. Both these 
offences are bailable; therefore, the pro- 
visions of s. 496, Criminal Procedure Code, 
applied, and the accused was entitled to 
bail, but the case could not proceed. The 
wound of the complainant became septic 
although he wasin hospital ;an operation 
had to be performed, and it then appeared 
that the offence the applicant would have to 
be accused of was not a bailable offence 
under s. 324, Indian Penal Code, but a non- 
bailable offence under s. 326, Indian Pena) 


(1) 278 LR 197; A IR 1933 Sind 331; (1933) Cr. 
Cag. 1078; 147 Ind. Cas. 1159; 35 Or. LJ 580;6R S 
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Khuda Bakhsh, for the Oppc- 
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Code. An offence under s. 326, Indian Penal 


Code, is punishable with transportation for 
life and the restrictive provisions of s. 497, 
Criminal Procedure Code, then came into 
operation, and, according to the provisions 
of the law, when the accused was brought 
before the Court, he was not entitled to 
bail at all. . 

The material words of the section are: 
“Fe shall not be released.” Thus it appears 
to me that a different set of circumstances 
had arisen whereby the provisions of s. 497, 
Criminal Procedure Code, and not the pro- 
visions of 8, 496, Criminal Procedure Code, 
came into foperation, and that applicant 
was then a person accused of a non-bailable 
offence punishable with transportation for 
life, and the law provides that the Magis- 
| trate shall not release such an accused per- 


son ifthere appear reasonable grounds for - 


believing he has been guilty of such an 
offence. In this case, tke Magistrate re- 
corded ihe evidence of the complainant and 


the doctor, and the sub-public prosecutor . 


“then made an application that as the offence 
was a non-bailable offence. punishable with 
transportation for life, the bail bond of 
the accused should be cancelled. The 
Magistrate ordered the bail bond to be can- 
celled and the accused be remanded to 
custody. It is difficult to see what else 
under the circumstances he could be ex- 
pected to do provided he was satisfied that 
there appeared reasonable ground for be- 
lieving the person before him was accused 
_of anon-bailable offence punishable with 
transportation for life as then did appear. 
The bail bond applied to the applicant 
when accused of an offence under s. 324, 
Indian Penal Code, and not of an offence 
under s. 326, Indian Penal Code. Reference 
to the forms of bond and bail bond to be 
used under ss. 496 and 499, in Sch. V to ihe 
Criminal Procedure Code, shows a blank 
space where the offence isto be filled in. 
It is obvious that when that which is writ- 
ten in this blank space becomes inappli- 
cable to the changed circumstances of a 
‘ease, something requires to be done, and it 
| is only reasonable to assume that the Magis- 
trate has power to set out the changed cir- 
cumstances and to cancel a bail bond which 
in the light of changed circumstances no 
longer fits in with facts and carry out the 
provisions of s. 497 (|), Criminal Procedure 
Code. 

In the reported esse in Lakkamsi v, Empe- 
ror (l) the Magistrate cancelled under 
s. 497, Criminal Procedure Code, bail 
granted by the Police under s. 497, Crimi- 
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nal Precedure Code. In this case, bail was 
granted by the Pclice, and in the words of 
the application “confirmed by the Court on 
the next day” unders. 496, Criminal Pro- 
cedure Code. The reported case then does 
not apply, and the words “by itself” in sub: 
s. (5) of s. 497, Criminal Procedure Code, 
are of no significance. Apart from this 
aspect of the case, I have power as a Court 
of Session under s. 497 (5%, Criminal Proce- 
dure Code to commit the accused to cus- 
tody orunder s. 498, Criminal Procedure 
Code, I have power to order the accused to 
be released on bail. But thisis not, I think, 
a case where the accused person should be 


on bail. The learned Advocate urges that 
he is only nineteen, and that no charge has 


been framed against him. Section 497 (1), - 
Criminal Prccedure Code, refers to a person 
“accused” of an offence and not ‘‘charged” 
with an offence. This is a stabbing case 
and cases of stabbing are bec ming com- 
mon; the learned Assistant Public Prosecu- 
tor opposes bail, and rightly so ; in my opin- 
ion, I donot think that this is a case where 
bail should be granted. Were the accus- 
ed on bail, I should, therefore, under s. 497 
(5), Oriminal Procedure Code, order him to 
be arrested and commit him io custody. 
The Magistrate has, in my Opinion, by can- 
celling the hail bond exercised powers 
which, it appears to me, by necessary impli- 
cation, the law confers. I confirm his order 
and reject this application, | 


N. Application rejected. : 





PESHAWAR JUDICIAL COMMIS- 

SIONER’S COURT 

Civil Revision Petition No. 184 of 1936 
August 11, 1936 

MIDDLETON, J. C. i 
MURAD KHAN AND OTAERS-—— PLAINTIFFS 
| —PRTITIONERS 
CETSUS 

ABDUL RAZIQ AND oTuERS—~ OPPOSITE 
PARTIES ; 

Land Acquisition Act (I of 18943, ss. 12 (1), 31 (2) 
—Compensation awarded—Reference not made or 
finally decided—Secretary of State, liability of, if 
ceases—Suit for recovery of compensation paid to 
wrong party—Secretary of State, if necessary party 
to suit. 

Once compensation has been awarded under the 
Land Acquisition Act, and either no reference has 
been made to Court, ora reference has been finally 
decided, the Secretary of State and his agents have no 
further liability but the liability of any person 
who has received the whole -or any part of the com- 
pensation to pay the same to the person lawfully 
entitled thereto is not affected. The Secretary of 
State is, therefore, not a necessary ora proper party 


` 
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to a suit for recovery of compensation alleged to have 
been paid toa wrong party. 
C. R. P. against an order of the District 
Judge, Peshawar, dated April 6, 1936. 
Pandit Mool Chand, for the Petitioners. 
Mehta Mangal Sain, for the Opposite 
Parties. 


Order.—Certain land was acquired by 
the Secretary of State under the provisions 
of the Land Acquisition Act. The compen: 
sation was paid tothe respondents. Sub- 
sequently the petitioners sued the respon- 
dents for the amount of compensation on 
the ground that the plaintiffs had been in 
possession of the land before acquisition 
and that the respundents had been paying 
rent to them. In the irial Court the res- 
pondent defendants raised the objection that 
the Secretary of State was a necessary 
party. The trial Court held that it was the 
action of the Collector in awarding com- 
pensation to the respondents ‘which had 
deprived the plaintiffs of their alleged rights, 
and that therefore the Secretary of State 
was a necessary parly; it also held that it 
was too.Jate for the plaint to be amended 
under s. €0, Civil Procedure Code, and dis- 
missed the suit. An appeal was dismissed 
on the same grounds; and the plaintifis 
now come up in revision. Section 12 (1) 
and also s. 31 (2), Land Acquisition Act, and 
indeed ihe whole structure of that Act 
show that once compensation has been 
awarded under the Act and either no refe- 
rence has been made to Court, or a refe- 
rence has been finally decided, the Secre- 
tdry of State and his agents have no further 
liability but that the liability of any person 
who has received the whole or any part of 
the compensation to pay the same to the 
person lawfully entitled thereto is not 
affected. Accordingly the liability of the 
respondents in the present case is not 
affected but no relief can be claimed 
against the Secretary of State, nor indeed 
was any such relief prayed for. In such 
circumstances it is impossible to hold that the 
Secretary of State was a necessary party, or 
even a proper party to the suit. This posi- 
tion is conceded by Counsel for the res- 
pondents. 

I accept the revision petition, set aside 
the orders of the Courts below and remand 
the case under O. XLI, r. 23, Civil Proce- 
dure Code, for decision of the suit belween 
the present parties upon its merits. Stamp 
-on petition for revision will be refunded; 
the present petitioners are awarded costs 
both .of the Appellate Court and of this 
Court as it was entirely dueto the respon- 
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dents’ untenable objection that the peti- 
tioners were forced to appeal and came up 


in revision. Pleader's fee Rs.25. 
Ne ° Petition accepted, 
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PATNA HIGH COURT 
Criminal Revision Ncs. 539 to 548 of 1935 
December 2, 1935 

JAMES AND SAUNDERS, JJ. 

SARAT CHANDRA DAS MAHAPATRA— 

AND ANOTHER—PBETITIONERS 
VETSUS 
EMPEROR—Opporitg PARTY  _ 

Orissa Tenancy Act (II of 1913), s. 67 (3), (8)— 
Orders under s. 67 (3), by Sub-Dtvisional Ojficer— 
High Court, whether can interfere in their criminal 
revisional jurisdiction. 

Neither the District Magistrate nor the High 
Ccurt can interfere in their criminal revyisional 
jurisdiction, with orders passed by a Sub-Divisional 
Officer in proceedings taken under s. 68 (3), Orissa 
Tenancy Act, as they are the orders passed by a 
Revenus Ofiser. The proper remedy for the aggricv- 
ed party is to proceed under 8, 67 (&. Emperor v. 
Mohant Ramdas (2), held no longer good law, Naik 
Pandey v. Bidya Pande (1), explained, 

Or. R. from an order cf the District Magis- 
trate, Balasore, dated August 16, 1935. l 

Messrs. G. P. Das and G.C. Das, for the 
Petitioners. | 


James, J.—On December 11, 1934, a num- 
ber of ratyats petitioned the Collector of 
Balasore alleging various acts of oppression 
against their landlord and his tahsildar. 
The Collector referred the petition to the 
Sub-Divisional Officer for enquiry and report. 
Jhe Sub-Divisicnal Officer, on May 21, 1935, 
reported to the Collector thatthe tenants were 
not obtaining receipts prepared in the form 
prescribed by s. 65, Orissa Tenancy Act, 
and that the landlord was, therefore, liable 
to be fined under s. 67 (3) of the Act. The 
Collector on June 9, remarked on this report 
that the Sub-Divisional Officer was competent 
to dispose of the matter, and remanded the 
prcceedings to him for passing final order 
in the case. He cited Government Noti- 
fication No. 4878 of June 19, 1916, which 
is a notification issued under s. 3 (4), Orissa 
Tenancy Act,. whereby all Sub-Divisional 
Officers are empowered inter alia to dis- 
charge the functions of a Collector under 
s. 67, Orissa Tenancy Act. The Sub-Divi- 
sional Officer, on receiving these orders, com- 
pleted his proceedings and fined the landlord 
under s. 67, Orissa Tenancy Act. The land- 
lord then moved the District Magistrate 
for the exercise of his revisional powers 
under s. 435, Criminal Procedure Code, pray- 
ing that the record of the proceedings should 
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be forwarded to the High Court under s. 438 
of the Code with a recommendation for. 


revision of the order made under s. 67, 


Orissa Tenancy Act, by the Sub-Divisional 
Officer. The District Magistrate dismissed 
the application, pointing out that the Sub- 
Divisional Officer had disposed of these 
cases as a Revenue Officer, and that ifthe 
petitioners were aggrieved, they should have 
appealed to the Collector under sub-s. (8) 
of s. 67, Orissa Tenancy Act. 

Mr.-G. P. Das, on behalf of the peti- 
tioners, argues that an order made by a 
Collector under s. 67, Orissa Tenancy Act, 
is made in a criminal proceeding, and that 
therefore the High Court has jurisdiction to 
revise that ozder in suitable cases. He 
quotes the decision of Mullick, J., in Naik 
Pandey v. Bidya Pande 
which a suit for malicious prosecution had 
been instituted against persons who had 
made a complaint before a Collector under 
s. 58, Bengal Tenancy Act. All that is 
decided in that case is that a complaint of 
that kind is such a complaint as would give 
rise to an action for damages for malicious 
prosecution if it should be made without 
just and reasonable cause. But in deciding 
that case Mullick, J. quoted a decisicn of 
the Calcutta High Court in Emperor v, 
Wohant Ramdas (2) wherein the order of a 
Sub-Divisional Magistrate imposing a fine 
under s. 58, Bengal Tenancy Act was set 
aside by the High Court. The Sessions 
Judge making his reference in that case 
had expressed some doubt whether the 
Magistrate had jurisdiction in the matter. 
But the High Court decided that the Magis- 
trate had jurisdiction to try the landlord for 
the act specified in s. 58 (3), Bengal Tenancy 
Act, namely failure to prepare and retain 
counterfoils in rent receipts. Inthe Bengal 
Tenancy Act, as it then stood, sub-s. (3) ran 
as follows :— 

“If a landlord without reasonable cause fails to 
prepare and retain a counterfoil or copy of a recaipt 
or statement as required by either of the said sections, 
he shall be punished with fine which may extend to 
fifty rupees.” 

The Bengal Tenancy Act was amended in 
1907, when the existing sub-s. (3) was sub- 
stituted for the original sub-section. The 
amended sub-section makes it clear that 
the fine, ifit is to be imposed, is to be 
imposed by Collector; and that the appeal 

lies to the Commissioner of the Division 
-~ which, subject to any order passed on 
revision by the Board of Revenue, is to be 

D LP LJ 149; 24 I < ; 
A se k At ig 4 Ind. Cas. 149; A IRING Pat. 

(4) 9 COW N 816; 2 Or, L J 532, 
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final. Since the passing of Bengal Act I of 
1907 which amended the sub-section, a 
Magistrate has not had jurisdiction to act 
uncer s. 58, Bengal Tenancy Act. Tne rule 
in Emperor v. Mohant Ramdas (2) determin- 


ing the question of whether a Magistrate 


can take action under s. 52, Bengal Tenancy 
Act, is no longer law, because its basis was 
destroyed by the legislation of 1907. The 
learned District Magistrate acted rightly in 
declining to make any reference to the High 
Court. We have no jurisdiction to revise 
the order of the Sub-Divisional Officer. He 
pointed out rightly that the proper. reme- 
dy of the petitioners lay in the appeal pro- 
vided by sub-s. (8) of s. 67, Orissa Tenancy 
Act. We cannot interfere in these cases 
and the petitions must be dismissed. 

Saunders, J.—I agree. 

D. Petitions dismissed. 





NAGPUR HIGH COURT 
Civil Revision Application No. 251 of 1934 
July 10, 1936 
Boss, J. 
RAM NARAYAN —APPLICANT 
VETEUS 

RAMJIWAN AND OTHERS —Opposits Party 

Negotiable Instruments Act (XXVI of 1881), ss. 43, 
59—59. 43 must be read subject to s. 59 itn all cases 
where s.59 applies — Holder acquiring hundi after 
maturity—S. 49, if applies—S. 59 proviso, ap- 
plicability—Civil Procedure Code (Act V of 1908), 
s. 115 — Non-exercise of jurisdiction — Revision by 
High Court. 

Section 43, Negotiable Instruments Act, must be 
read subject to s. 59 inall cases in which the latter 
applies. Where an instrument is acquired by a per- 
son after maturity s. 59 must apply. 

The proviso to s, 59 applies only to cases of accom- 
modation bills. 

When the lower Oourt has declined to try a case 
which it has jurisdiction to try, and which it is 
bound to entertain, the High Court will interfere in 
revision. 


Mr. M. R. Bobde, for the Applicant. 
Mr. J. Sen, for the Opposite Party. 


Order.—The questions in this revision 
arise out of a suit on a hundi (Ex. P-1) 
for Rs. 8,000. It was payable 121 days 
after it was drawn, that is to say, it matured 
on May 9, 1930, when the days of grace are 
included. On October 8, 1931, nearly a 
year and five months after it matured, the 
bill was transferred to the plaintiffs by 
endorsement. 

The defendant’s case is that the hundi 
was without consideration, and that it was 
obtained from him by misrepresentation. 
The whole question is whether he can raise 
this defence as against the plaintiffs, The 
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lower Court holds he cannot, because of 
s. 43 of the Negotiable Instruments Act, 
and because of this, the learned Judge 
has shut out the defendant's pleas on the 
questions of consideration and misrepresen- 
tation. 

It was argued that, whether the lower 
Court’s decision is right or wrong, the 
High Court has no power to interfere under 
s. 115 of the Code of Civil Procedure, 
because the lower Court had jurisdiction to 
determine this particular question. 

It has repeatedly been held that s. 115 
- applies to questions of jurisdiction, the 
exercise of it, the non-exercise of it, or the 
irregular exercise of it. Here it is a case 
of non-exercise of jurisdiction. If the 
defendant has a defence which the law 
allows him to raise, and the Court refuses 
to entertain it, its action goes to the root 
of jurisdiction, whatever the reasons given. 

O£ course the lower Court had jurisdiction, 
to decide whether the plaintiffs were holders 
in due course or not. But that is only a 
step by the way. The decision of that 
issue was onJy a reason for its refusal to 
examine the defendant's case on this point 
and, therefore, for its refusal to exercise its 
jurisdiction in the matter. That being so, 
Iam competent and bound to entertain this 
revision. What the lower Court has over- 
looked is s. 59 of the Negotiable Instru- 
ments Act. Under it if the holder acquires 
the instrument after maturity, then he has, 
as against other parties, only the rights 
thereon of his transferor. This section must 
obviously have some meaning, and conse- 
quently s. 43 must be read subject to s. 59 
in all cases in which the latler applies. 
Since the instrument was acquired by the 
plaintiffs after maturity, it is clear s. 59 
must apply. Because of its decision on 
this question, the lower Court has declined 
to try a case which it has jurisdiction to 
try, and which it is bound to entertain. 


It is argued on behalf of the plaintiffs 
that s. 59-does not apply in cases where 
the holder acquires the hundi after matur- 
ity in good faith and for consideration, 
because of the proviso to this section. ‘The 
proviso applies only to cases of accommoda- 
tion bills. It has never been pleaded here 
that the plaintiffs obtained the bill for the 
purpose of enabling some party to it to raise 
money thereon. That being so, the proviso 

annot apply. 


I, therefore, set aside the order of the 
lower Court and direct it to entertain the 
defendant's plea on the questions of con- 
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sideration and misrepresentation and try 
them according to law. 

The application is admitted. The -costs 
of this application will be borne by the 
plaintiffs non-applicants. 

Pleader’s fee Rs. 50. 

N. Application allowed. 





PATNA HIGH COURT. 
Civil Revision Petitions Nos. 152 to 155 of 
1934. 
August 14, 1936 
AGARWALA AND MADAN, JJ. 
Musammat BIBI MARIM—PETITIONER 
VeTSUS 
SURAJMAU AND CTHERS— OPPOSITE 
PARTIES 
Civil Procedure Code (Act V of 1908), s. 115, 
0. XXXITI, r.l, 0. XXII, r.3-~-One of applicants for 
leave to sue as pauper dying during pendency of ag~ 
plication—Legal representative, whether entitled to be 
brought on record—High Court, whether can take 
action under s.115, even without an application by 


oA hon one of the applicants applying for permis- 
sion to sue as pauper dies during the pendency cf 
the application, his legal 1epresentative is entitled 
to be brought on record in his place and to continue 
the proceeding as a suit by substitution, on pay- 
ment of the court-fee or else filing a fresh applica- 
tion for leave to sue asa pauper. The Judge acts with 
material irregularity in not allowing the applicants 
time for substitution ofthe heirs of the deceased. 
Kaveri Subbiah v. Bala Tripura Sundara (3), refer- 
red io, powers of the High Court under s. 115, Civil 
Procedure Code, are wide, and action can be taken 
under this section even without application by the 
party aggrieved. | 

Messrs. Khurshaid Husnain and D. I, 
Nandkeolyar, for the Petitioners. 

Messrs. S. M. Mullick, Jaleswar Prasad, 
A. H. Fakhruddin, B. B. Saran and Balram 
K. Sinha, for the Opposite Parties. 

Madan, J.—These four civil revisions 
arise from suits brought for setting aside 
a compromise decree in money suit No. 80 
of 1930 as well as certain sales in execution 
of the decree. The five plaintifis were two 
parda ladies, and a minor son, step-son 
and step-daughter of one of the ladies, 
and they brought the suits for a declaras 
tion that the compromise in the money suit 
was fraudulent and without their know- 
ledge, and that the three minors were 
wrongly impleaded as majors in that suit. 
The decree-holders, who are also tke auction- 
purchasers were made defendants in the 
suits, in which the plaintiffs applied for 
permission to sue as paupers. On enquiry 
it was reported that the plaintiffs were 
paupers, but the matter was contested by the 
defendants, and December 16, 1933, wag 
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fixed for hearing by the Subordinate Judge. « 


Meanwhile on December 11, Nurul 
Huda, a minor plaintiff died, and on the 
date fixed the applicants asked for 
time for substitution of his heirs, and 
also on the ground that owing to their re- 
cent bereavement they had been unable 
to bring their witnesses. The defendants, 
the present opposite parties, also prayed 
for time. The Subordinate Judge summarily 
rejected the petitions for time and then the 
plaintiffs examined the surviving male 
minor, who was the only witness available. 
The Subordinate Judge after taking the 
evidence of the defendants came to the 
conclusion that the applicants had proper- 
ties and were not entitled to sue as paupers, 


and he therefore dismissed their ap- 
plications. Against this order this 
Court has now been moved. The 


question whether the learned Subordinate 
Judge exercised a sound discretion in re- 
fusing an adjournment owing to the death 
of one of the plaintiffs, as also whether the 
applicants, as they now assert, could have 
produced documentary evidence to prove 
that the properties found to be with them 
by the Subordinate Judge had since left 
their possession, does not arise here, and 
Mr. Khurshaid Husnain for the applicants 
confined his argument to the question whe- 
ther the applicants had a right to apply 
for substitution of the heirs of the deceas- 
ed minor plaintiff and should have been 
granted an adjournment on that account. 
Mr. S. M. Mullick for the opposite party re- 
ferred to Lalit Mohan Mondal v. Satish 
Chandra Das (1), which was a case where 
an applicant for leave to sue as a pauper 
died during the pendency of his application 
leaving a minor son. Fifteen years later, 
on attaining majority, that son applied 
for substitution and also for permission to 
continue the applicalion to sue as a pauper. 
The Court held that as the application for 


leave to sue as pauper was a personal right, 


it was not open to the legal representative 
of a deceased applicant to apply for sub- 
stitution in his place, the more so as that 
legal representative might not himself be 
a pauper. Certain passages in this judg- 
ment might be taken to imply that the legal 
representative was not entitled even to 
apply for substitution as plaintiff in the 
original suit on payment of the court-fee, 
and such in fact was the argument of Mr. 
S. M. Mullick before us. The Calcutta case 
is, however, referred to by the Madras 
High Court in In re A. S. Radhakrishna 
(1) 33 O 1163; 4 O LJ 234, 
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Aiyar, 88 Ind. Cas. 91 (2), where it was 
taken to be an authority for the proposition 
that it was a wrong procedure to apply for 
substitution in a suit by way of a collateral 
enquiry into the question of pauperism. 

In Kaveri Subbiah v. Bala Tirpura 
Sundara (3) the same High Court pointed 
out that serious difficulty might arise about 
limitation if the legal representative of an 
applicant to sue in forma pauperis is not 
allowed to be brought on to the record at 
all, and it was held that it was open to 
such legal representative to continue the 
proceeding as a suit by substitution, on 
payment of the court-fee or else filing a 
fresh application for leave to sue as a 
pauper. Accepting this view I find that 
the Subordinate Judge acted with material 
irregularity in not allowing the applicants 
time forsubstitution of the heirs of the 
deceased plaintiff in which case it was 
possible that funds for payment of the 
court- fee might have been secured. 

In Civil Revision No. 1544 further point 
was raised, namely, that the whole proceed- 
ing had abated as one of the opposite party 
died during its pendency in this Ccurt, 
and a petition for substitution was rejected 
as being out of time. The powers of tke 
High Court under s. 115, Crvil Procedure 
Code, are wide, and it has been held by 
the Calcutta and other Courts that action 
can be taken under this section even with- 
out application by the party aggrieved. I 
would accordingly allow all these four ap- 
plications, and direct the lower Court to 
give the applicants sufficient opportunity 
for bringing the heirs of the deceased 
minor plaintiff on to the record, and then 
to proceed according tolaw. If the applica- 
tion for leave to sue asa pauper is ulti- 
mately proceeded with, opportunity should 
be given to either side to adduce such 
further evidence as may be required. I 
would make no order for costs in this 
Court. 

Agarwala, J.—I agree. 

D. Applications allowed. 
sn 88 Ind. Cas. 91; A I R 1925 Mad 819; 211 W 


(3) 51 M697; 110 Ind. Cas. 318; AI R1928 Mad, 
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__ PATNA HIGH COURT 
Civil Revision Applications Nos. 85 and 103 
of 1934 
December 11, 1933 
COURTNEY-TERRELL, C. J. AND 
SAUNDERS, J. 

KESHAB PRUSTI AND otarrs—J upGMENT- 

DEBTORS—PETITIONERS 

VETEUS 
ANANTA MAHANTY AND otanes—AUCTION- 
PURCHASERS AND DEOREG-HOLDERS—IPPOSITE 
PARTY 

Orissa Tenancy Act (TI of 1913), ss. 201 (1) (e), 
4—-Sales of holding held in execution of rent decree 
set aside by Sub-Deputy Collector—Appeal, if can 
be entertained by Collector. 

Where the sales of holding held in execution of a rent 
decree, are set aside by the Sub-Deputy Collector, at 
the instance of some of the defendants in the rent 
suit, the order being one under s. 201 (1) (e), Orissa 
Tenancy Act, an appsal lies to the Collector. 


C. R. App. from an order of the Collector, 
Cuttack, dated August 21, 193 L. 

Mr. G. Jagati, for the Petitioners. 

Mr. P. Mahanty, for the Opposite Party. 

Courtney-Terrell, C. J.—These are two 
applications in civil revision of the same 
kind in two rent suits against a number of 
tenants who were joint defendants, in 
which decrees were passed The holdings 
were sold and an application was made by 
some of the defendants in cach case to seb 
aside the sales on the allegation that the 
bidding at the sale had been done by per- 
sons who were in league with some of their 
co-defendants and that the sales were ac- 
cordingly cbjectionable under s. 227, sub-s. 
(2), Orissa Tenancy Act, which forbids a 
judgment-debtor to purchase a holding sold 
in execution of a decree. 


The matter came before the proper tribu- 
nal, that is to say, the Sub-Deputy Collestor 
who considered the case on its merits and 
ordered that the sales should be set aside. 
The purchasers then appealed to the Collec- 
tor. An objection was taken to the 
admissibility of the appealon the ground 
that no appeal lay, and for that purpose, 
reference was made to s. 204, Orissa Ten- 
ancy Act. Tne Collector decided that he had 
jurisdiction to entertain the appeal and he 
set aside the order of the Sub-Deputy Col- 
lector. Those applications are now made 
in civil revision of the Collector’s order 
on the ground that he was wrong in 
his view that he had jurisdiction to hear the 
appeal. The argument addressed to us is 
as follows: Reference is made to s. 20}, 
sub-s. (1), which states that there shall be 
an appeal from an order or decree passed 
under this Act “otherwise than an order 
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passed after decree and relating to the 
execution thereof” to the Commissioner or 
to the Coliector. Sub-s. (4) which also deals 
with the forum to which appeals shall lie is 
as follows: 

“An appeal shall lie against any order specified in 
cl, (b) or cl, (c), sub-s. (1) (except an order which is not 
appealable under the Civil Procedure Code of 1908) 


tothe Court to which an appeal from the judgment 
in suit would lie.” . 


This was an order under the above-men- 
tioned cl. (c), sub-s. (1), and it is contended 
that whereas noappeal from an order hold- 
ing that a sale is invalid on the ground that 
a judgment-debtor has purchased at the sale 
is peimitted by the Civil Procedure Code, 
there can be no appeal under this Act. 
Thatin substance is the argument which 
has been addressed to us. The answer, in 
my opinion, is simple. In the first place 
the whole of s. 204 and in particular sub- 
ss. (1) and (2) deal not with the class of 
orders which shall or shall not be appeal- 
able, but with the tribunal to which appeals 
shall lie if under the law an appeal les at 
all, andfurther because of the true meaning 
of the words “except .an order which is not 
appealable under the Civil Procedure Code 
of 1908.” Now by s. 104, Civil Procedure 
Code, and by O. ALIH, only those orders 
which are made appealable under those 
parts of the legislation, are appealable. It 
is quite clear that as the Civil Procedure 
Code was passed long before the Orissa 
Tenancy Act, the Civil Procedure Code could 
not possibly have sp:cified the orders under 
s. 227, Orissa Tenancy Act. 

It is conceded that O. XLIII, cl. (j) sets 
forth every kind of order under the Civil 
Procedure Code under which asale may be 
set aside or under which an application to 
set it aside may be refused. It is clear 
therefore that under the Civil Procedure 
(ode there is a provision for an appeal in 
every case in which a sale is set aside. The 
order does not include the reasons for sett- 


ing aside sales, the setting aside of sales 


may be justified for a variety of reasons 
according to the circumstances in which the 
application is made, and the reasons form 
no part of the order. We have it therefore 
that under the Civil Procedure Code every 
order setting aside salesis appealable. That 
being so, orders setting aside sales are ap- 
pealable under the Civil Procedure Code of 
1903, and therefore they are appealable 
under the Orissa Tenancy Act and do not 
come within the words in the brackets. The 
words within the brackets in subc-s, (4) 
may also be read as indicating tha: an 
appeal shall lie against any order unlesg 
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an appeal is forbidden by the Civil Pro- 
cedure Oode and admittedly there is no 
clause in the Civil Procedure Gode which 
forbids an appeal from an order made 
setting aside a sale under s. 227, Orissa 
Tenaney Act. But in any case sub-s. (4), 
s. 204 relates tothe forum to which an ap- 
peal shall lie. Jn the event of the order 
being appealable it shall he to the Court 
to which en appeal from the Judgment in 
the suit would lie. 

Now the suit out of which this execution 
lay was arent suit. It lay in the Court of 
the Sub-Deputy Collector; the appeal lay 
to the Collector. Therefore the appeal from 
the order passed after the decree and relat- 
ing to the execution thereof, as this was, 
willalso lie to the Collector. The Collector's 
view of the matter was the correct one and 
his jurisdiction was properly exercised. It 
is admitted that no other point arises for 
discussion inasmuch as these are applica- 
tions in civil revision and the question of 
jurisdiction is the only one which need 
engage us. I would, therefore, dismiss these 
applications with costs. 

Saunders, J.—TI agree. 


D. Applications dismissed. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 225 of 1934 
July 9, 1936 

STONE, C. J. 
LAXMAN— APPELLANT 
VETSUS 


'- Musammat LAHANA BAI—RESPONDENT 

. ‘Partition Act (IV of 1893), s.4—Order for sale 
“made, under—Appealability — Widow of member of 
‘Hindu joint family is a member of an undivided 
family within s. 4—S. 4, construction of —Defendant 
an a suit applying for partition under the Act— 
Whethercan be regarded as having sued for parti- 
tion. 

An order for sale made by the Court under s. 4, 

Partition Act, is a decree and appealable. 
- A widow of a member of a Hindu joint family 
would be a member herself of the Hindu joint family 
in its strictest sense, a fortiorta member of “an un- 
divided family” withinthe meaning of s.4 of the 
Partition Act, which is an expression that should be 
given a wider and nota narrower meaning then that 
given to the term “Hindu joint family’. Nil Kamal 
y. Kamakshya Charan (1), referred to. 

Section 4, Partition Act, should be liberally con- 
ptrued. 

Where inthe course of another suit the defendant 
applied tohave a partition under the Partition Act, 
he must be correctly regarded as having “sued” for 
partition within the meaning of s. 4. Satyabhama De- 
vy. Jatindra Mohan Web (2), referred to. 

9S. 0. A. frem appellate order of the 
Court of the First Additional District Judge, 


Nagpur, dated February 9, 1984, in Civil 
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Appeal No. 115 of 1933, reversing the orde! 
of the Court of the Sub-Judge, Second Class: 
Nagpur, in Civil Suit No. 151 of 193), 
dated August 8, 1933. 

Mr. R. N. Padhaye, for the Appellant. 

Mr. D. R. Buxy, for the Respondent. 

Judgment.—This second appeal raises 
a question unders.4 of the Partition Act. 
The action is one brought hy tle widow 
of one Chiman against the mortgagee 
auction-purchaser ina suit brought by the 
mortgagee against Chiman’s undivided 
brother Hari, who after Chiman’s death 
mortgaged a house to which admittedly 
Hari and Chiman were each entitled to a 
one-halfshare. This suit has for its purpose 
the obtaining of a declaration that the 
plaintiff is entitled to a one-half undivided 
share in the house. In the course of the 
pleadings the defendant applied under the 
Partition Act for partition and the epplica- 
tion was granted, a Commissioner was 
appointed and the matter went forward. 
Then, operating under the powers con- 
ferred by s. 4 of the Partition Act, the 
widow (the plaintiff in the suit), respondent 
to the application, sought the right to buy 
the share of the auction-purchaser and 
made the necessary application which was 
dismissed by. the trial Court. On appeal 
that order was reversed, and from that 
reversing order this appeal is brought. 
‘The effect of the order is to give her the 
right totender the price of the half that 
would go otherwise to the defendant and 
retains the whole house. From that order 
the money-lender auction-purchaser appeals 
and Counsel on his behalf takes four 
points. 

Firstly itis said that the trial Court's 
order was not an appealable order. This 
Point was taken in the lower Appellate 
Court, and if a good point, the lower Appel- 
late Court should have dismissed the appeal 
as not maintainable, and having failed so 
to do, ib is said this Court should dismiss 
the appeal as not maintainable. The 
reason why it is said the appeal is not 
maintainable is that the order in question 
is not one to which O. XLIII of the 
Civil Procedure Code applies. The answer, 
I think, isto be found ins. 8of the Parti- 
tion Act, which says: 

“Any order for sale made by the Court under 


as. 2, dor 4shall be deemed to be a decree within 
the meaning of s.2 of the Cede of Civil Precedure." 


The seccnd point is thats. 4 only applies 
wkere the applicent is a member of the 
undivided family to which the dwelling 
house belongcd and it is said ihat the 
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Plaintiff, the widow of one of the two 
brothers, is not such a member, and Nil 
Kamal v. Kamakshya Charan (1), is relied 
upon because there, after observing that 
the section should be construed liberally 
and the narrow meaning of ‘undivided 
Hindu joint family” should not be applied 
to the “undivided family” spoken of in this 
Section, it is said : 

“It includes a group of persons related in blood 


no live in one house under one head or manage- 
ent, 


It is argued that, because there it is 
Said that it includes such persons, it must 
be inferred that it does not include persons 
who do not fall within that description, 
that this lady is not related by blood to 
the brothers and that she did not live in 
one house under one head or manage- 
ment. It seems to me, however, that itis 
beyond argument that a widow of a member 
of a Hindu joint family would be a 
member herself of the Hindu joint family 
in its strictest sense. A fortiori a member 
of an “undivided family” within the 
Meaning of s. 4 of the Partition Act, 
which is an expression that should be 
given a wider and not a narrower 
meaning than that given to the term 
; Hindu joint family”. As the Court observes 
in Nil Kamal v. Kamakshya Charan (1), 
above referred to 

“the object ofthe section isto present a transferee 


of a member of a family who is an outsider from 
forcing his way intoa dwelling house in which other 


members of his transferor's family have a right to 
iv 


The next point raised is that this section 
should be strictly construed. I am not 
going to examine the consequences that 
would follow if the argument were accept- 
ed, because I am of opinion that it is not 
maintainable, especially in view of the 
case cited by Counsel, Nil Kamal v. Kama- 
kshya Charan (1), in which the direct 
contrary was stated—and with respect I 
think correctly stated—that it should be 
liberally construed. 


Finally it is urged thatthe section only 
applies where the transferee sues for parti- 
tion, and stress being laid on the word 
s ' it is said that the transferee did 
not sue but applied for partition in a suit 
brought not by the transferee but by tha 
widow. Now, apart from the fact that 
Satyabhama De v. Jatindra Mohan Deb, 
116 Ind. Oas. 161 (2), is against that con- 
tention, Inmy opinion it can also be disposed 


(1) A I R 1928 Gal. 539; 109 Ind. Cas 67. 
Ro 116 Ind. Cas. 161; 49 O L J 136; A I R 1929 Cal 
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of by considering what is meant by the 
word “sues”. “To sue” is a verb that is 
not restricted to bringing a suit. Stroud’s 
Judicial Dictionary, quoting the old case 
in Heskth v, Lee (3), says: 

“These words ‘to sue’ may be applied indifferently 
either to the demandant or plaintiff, or to the tenant 
or defendant, for the suit of one party or of the 
other must be followed. And the words ‘to sue’ not 
only signify ‘to prosecute’ but also ‘to defend’ or to do 
something which the law requires forthe better pro- 
secution or defence of the cause.” ; 

I think, bearing in mind the clear inten- 
tion of the act, where in the course of 
another suit the defendant applied to have 
a partition under the Partition Act, he is 
correctly regarded as having “sued” for 
partition within the meaning ofs. 4. 

From this it follows that the appeal 
fails and is dismissed with costs. 


Pleader's fee Rs. 20. 
N. Appeal dismissed, 
(3) 2 Saund. 95. 
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PATNA HIGH COURT 
Criminal Reference No. 51 of 1936 
September 17, 1936 
ROWLAND, d. 
CHANDRESHWAR PRASAD NARAIN 
SINGH AND ANOTAER—ÅCCUSED 


VETSUS 
ARUNENDRA MOHAN GHOSE 


—ỌOPPOSITE PARTY 

Criminal trial—Reference—Interference with de- 
cisions on facts—Reference on ground that Addi- 
tional Sessions Judge took different view on ques- 
tion of credibility of witnesses in pending suit— 
High Court will not interfere—~Accused is presum- 
ed to be innocent—HRebuttal of presumption—Con- 
sideration to be taken into account. 

It is not the rule of the Court to interfere with 
decisions on facts upon evidence, except for special 
reasons. The objections to making a reference or to 
interfering in revision are still stronger when the 
proceeding is a pending proceeding instituted ia 
accordance withlaw and carried on regularly and 
in which no error of procedure is suggested to have 
been committed by the Magistrate before whom those 
proceedings are pending. 

High Court will not interfere on a reference made 
by Additional Sessions Judge ina pending proceed- 
ing on the ground that he took a different view on the 
credibility of witnesses. 

Every accused person isentitled to be presumed 
to be innocent till thereis evidence of his guilt; 
and the presumption ought not to be too easily dis- 
placed ; and it may be right to have regard to the 
position in life of the accused in considering whether 
it is displaced. Thatis not to say that by reason 
of wealth, position or age any subject is to be 
deemed tobe immune from the consequences of hig 
actions if in fact they are criminal. 


Cr. R. made by the Additional Sessions 
Judge, Patna, dated August 20, 1936, 


*. 939 


Messrs. Sultan Almed, K. P. Jayaswal 
and S. De—In support of Reference. 

Mr. B. K. Sen, Against Reference. 

Order.—This is a reference by the åd- 
ditional Sessions Judge of Paina in a 

- pending preceeding instituted by Babu 

: Arunendra Mohan Ghosh, complainant, al- 
leging Offences against four persons who on 
this complaint were summoned at first under 

.§.420, Indian Penal Code. The complaint pet- 
ition also menticned another section, 400. The 

‘Magistrate heard evidence for the prosecu- 
„tion and there was some cross-examination 

“of the witnesses before charge. The Ma- 

` gistrate by a considered order discharged 

‘two of the accused against whom he thought 
that no criminal offence had been made out, 
‘nnd as against the other two he framed 
tee ag under ss. 406 and s. 406 read with 
s. 114. 

- .The Additional Sessions Judge makes the 
reference inthis pending caseon grounds 
which may be briefly summarised by saying 
that some of the evidence of the complainant 
and his witnesses did not appear to the 
Additional Sessions Judge to be reliable 
and that-while the facts prima’ facie ap- 
peared toestablish that there had been an 
entrusitment of the jewels to the accused 
Raja Chandreshwar Prasad Narain Singh, 
and while there might have heen conversion, 
the conduct of the accused appeared consis- 
tent with their having been actuated by no 
criminal intent and might be capable of an 
innocent explanation. In so far as the 

‘reference is made on the ground that the 

. Additional Sessions Judge takes a different 
-view from the Magistrate on the question 

-of credibility of witnesses, that is ordinarily 


“not a ground on which a High Court will be ` 


inclined to interfere in revision. I may 
refer to the observations of Rankin, C.J. in 
Phakir Chand Mondalv. Madar Mondal (1): 


“Tt is not the rule of the Court to interfere with 
decisions on facts upon evidence, except for special 
reasons and the réferring Courts have again and 
‘again been asked to make their references subject to 
‘this consideration.” 


Those observations and others like them 

ave been madein cases where a Sessions 
Judge refers to the High Court the proceed- 
ings of a casein which he is dissatisfied 
with the final result. The objections to 
making a reference or to interfering in 
revision are still stronger when the proceed- 
ing is a pending proceeding instituted in 
accordance with law and carried on regu- 
larly and in whieh no error of prccedure is 


(1) 58 O 1081; 134 Ind. Cas. 915; A IR 1931 Cal, 
619; (1931) Cr. Cas. 803; 32 Cr, L J 1287;-85C W N 


874; Ind, Rul, (1931) Cal, 915, 


emang. 
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suggested to have been committed by the 
Magistrate before whom those proceedings 
are pending. Tke learned Additional Ses- 
sions Judge feels a doubt as to facts de- 
posed to by the wiinesses because of some 
discrepancies. Bui such criticism is pre- 
mature. It has not been ascerlainecd whether 
those facts are admitted or denied by the 
accused, still less, whether any rebutting 
evidence is forthcoming. The evidence of 
the prosecution witnesses is the only evidence 
before the Court and’at present tke facts 
alleged.have not been even denied not to 
say disproved. 

It appearsthat the principal accused is 
azamindar of wealth, rank and positiori 
and of advanced age, and the Additional 
Sessions Judge may have thought that in 
the case of such a man every presumption 
ought to be made that can be made against 
putting a dishonest and criminal inler- 
pretation on his acts where itmay be possi- 
ble to hold that he has in fact incurred no 
more than a civil liability. Every accused 
person is of course entitled to be presumed 
to be innocent till there is evidence of his 
guilt; and the presumption ought not 
to be too easily displaced; and if may be 
right to have regard to the position in 
life of the accused in considering whether 
it is displaced. That isnot to say that 
by reason of wealth, position or age, any 
subject is to be deemed to be immune 
from the consequences of his actions ifin 
fact they are criminal. This much, however, 
may be said inthe present case. There is 
provision in s. 342, Criminal Procedure 
Code, for the Court to examine the accused 
at any stage of any inquiry or trial for the 
purpose of enabling the accused to explain 
any circumstances appearing in the evi- 
dence against him. In the present case it 
may be that the Magistrate holding the 
proceedings would have done well before 
framing charge to see whether the accused 
could give an innocent explanation of the 
facts and for that purpose to examine the 
accused and ascertain what according to 
them are the facts and what is the explana- 
tion they themselves offer. It is not a 
question of what explanation the ingenuity 
of lawyers can invent. Such imaginative 
suggestions are no substitute for the taking 
ofa statement from the accused himself. 
So far the accused have neither admitted 
nor denied in these proceedings the en- 
trustment, the conversion or the cheating 
alleged by the complainant. That being 
so, I regard the whole line of argument in 
favour of quashing these proceedings .ag 


1936 
preposterous in the literal sense of the 
term. I mean it is putting in front what 


should come after, or, as the saving is, 
‘placing the cart beforethe horse.’ After 
the accused give an explanation, the 
question can beconsidered whether such an 
explanation can be accepted. 

The result is that the reference will be 
discharged and the record sent back to the 
Ceurt of first instance for carrying on 
the proceedings I may, however, observe 
without derogating from the discretion of 
the Magistrate in the conduct of the proceed- 
ings before him that it is still open to him 
fo take an examination of either or both of 
the accused in accordance with s. 342 of the 
Code and according to what may appear to 
him as the result of that examination he may 
either continue the proceedings in their 
present form or may cancel, alter or amend 
the ckarge under s. 406 or substitute for it a 
charge under s. 463 or under s. 420 as the 
case may be, according as he may think fit. 

D. Reference discharged. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Reference No. 173 of 1936 
August 18, 1936 
Davis, J.C. AND MEATA, A. J. O. 
EMPEROR—Prosscuror 
VETSUS 

HAJI KHAMOO AND ANOTHER— ACOUSED 

Criminal Procedure Code (Act V of 1898), ss. 439, 
430—Enhancement of sentence—~S. 439 (6), effect of— 
Notice to show cause why sentence should not be 
enhanced—Accused, tf can show cause against convic- 
tion—Government not moving for enhancement— 
High Court, if can enhance—Criminal trial—Sen- 
tence—Abduction— Age of accused, if to be considered. 

The effect ofthe words ‘notwithstanding anything 
contained in this section’ in s., 439 (6), Criminal 
Procedure Code, isto allow the accused, when notice 
is issued to show cause why sentence should not be 
enhanced, and not only to show cause why sentence 
should not be enhanced but to show cause against 
the conviction itself, provided that an appeal, if an 
appeal lies, or a revision application, where no 
appeal lies, has not been already dismissed, 
Khodabux Haji v. Emperor (1) and Emperor v. In- 
derchand Bachraj Marwadi (2), relied on. 

Section 439 (6), does not destroy and was not in- 
tended to destroy the finality of judgments of 
a a Courts given by s, 430, Criminal Procedure 

ode. 

Ordinarily it is for Government to move the High 
Court to enhance a sentence, but if the attention of 
Government is not drawn to a particular matter 
which requires their attention, there is no reason 
why the High Court should not exercise powers con- 
ferred’ on it by law, even when conviction isby 4 
Judge of the same Court, 

The fact thatthe accused is 55 years old does not 
justify a lenient sentence for an offence of abduc- 
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tion. In such cases the public interest requires that 
justice and not sentiment should prevail. [Santence 
of ons year’s rigorous imprisonment raised to five 
years). 

Mr. Charles M. Lobo, for the Crown. 

Mr. P.S. Shahani, for the Accused. 

Davis, J.C.—In a sessions trial before 
the learned Additional Judicial Commis-. 
sioner, Havelivala, the jury by an una- 
nimous verdict found Haji Khamoo guilty 
of an offence under s. 366, Indian Penal 
Code and the learned Judge sentenced 
him to one year's rigorous imprisoment. In: 
the same trial the jury likewise found 
Umedali guilty of an offence under s. 368, 
Indian Penal Code and the learned Judge 
sentenced him to two years’ rigorous ime 
prisonment, while a third accused, a woman 
Kazbanoo, the mother of accused No. 2 
Umedali. was in like manner found not 
guilty. Haji Khamoo and Umedali appeal= 
ed but their appeals were summarily dis- 
missed, but the attention of this Court 
having been drawn tothe inadequacy of 
the sentences imposed in a connected case 
upon one Urs, a companion of Haji Khamoo, 
this Court ordered notice also to issue upon 
Haji Khamoo and Umedali to show cause 
why the sentences passed on them should 
not be enhanced, and they have through 
their learned Advocate appeared to-day to 
show cause. At the outset the learned 
Advccate contended that he was entitled 
not only to argue asin an appeal from an 
unanimous verdict of a Judge and jury, but 
that he was not even bound by the provi- 
sions of s. 423 (Ð, Criminal Procedure 
Code, which says: 

“Nothing herein contained shall authorize the 
Court to alter or reverse the verdict of a jury 
unless it is of opinion that such verdict is erroneous 
owing to a misdirection by the Judge or toa mis- 
understanding on the part of the jury of the law as 
laid down by him” 
and that he was entitled by reason of the 
provisions of sub-s. (6), s. 439, Criminal 
Procedure Code to argue on facts and law 
as if this was not an appeal from an unanim- 
ous verdict of a jury, and asif the accused 
had not appealed and their appeals had 
not been dismissed. But we donot think 
that the intention or effect of sub-s. (6), 
s. 439, Criminal Procedure Code is to 
enlarge the right of appeal. Section 439 
(6), Criminal Procedure Code, reads as fol- 
O ee anything contained in thig 
section, any convicted person to whom an >pportunity 
has been given under sub-s. @) of showing cause 
why his sentence should not be enhanced, shall, in 
showing cause, be entitled also to show cause against 
his conviction.” 

The words are ‘notwithstanding any 
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thing contained in this section.” It does 
not say “notwithstanding anything con- 
tained in this Code”, and the effect of these 
words is, in our opinion, to allow the ac- 
cused, when notice is issued to show cause 
why sentence should not be enhanced, and 
not only to show cause why sentence should 
not be enhanced but to show cause against 
the conviction itself, provided that on ap- 
peal, if an appeal lies or a revision ap- 
plication where no appeal lies, has not 
been already dismissed. We refer to the 
cases in Khodabux Haji v. Emperor (1) 
and Emperor v. Inderchand Bachraj 
Marwadi (2), which support this conclusion. 
Section 439 (6), Criminal Procedure Code, 
does not destroy and was not, in our opinion, 
intended to destroy the finality of judgments 
of Appellate Courts given by s. 430, Crimi- 
nal Procedure Code. We can, therefore, 
only hear the learned Advocate on the 
question of sentence. As regards sentence, 
he argues that the accused Haji _Khamoo 
is a old man, that the trial Judge was the 
best Judge of the sentence, that itis not 
for this Court, io do the work of Govern- 
ment upon whom lies the burden of mov- 
ing the Court to enhance sentence and 
that no force or violence was used to the 
girl. But the learned Judge himself des- 
cribes Haji Khamoo's crime as heinous, 
and we cannot regard the sentence of one 
year an adequate sentence for what the 
learned Judge quite properly describes as 
a heinous crime, We agree that ordinarily 
it is for Government to move this Court 
to enhance a sentence, but if the attention 
of Government is not drawn to a particular 
matter which requires their attention that 
is, so far as we can see, no reason why we 
should not do our duty and exercise powers 
conferred on us by law. 

It appears in this case that Haji 
Khamoo was member of a gang who tra- 
velled from Hyderabad to Karachi for the 
purpose of kidnapping children. The 
learned Advocate argues that they were all 
members of a family, but this merely means 
the gang wasafamily gang. Their move- 
ments show their purpose. This accused 
Haji Khamoo and his associates came from 
Hyderabad to Karachi and put up in the 
mussayirkhana. As soon as they got the 
girl Mahabibi they returned to the mus- 


safirkhana and returned to Hyderabad. If 
1) 61 C 6; 147 Ind. Cas. 1124; A I R 1934 Cal. 105: 
ae ae Cas. 156; 35 Or. LJ 554; 37 CWN 1122; 


(2) 36 Bom. L R 984; 153 Ind. Qas. 595; A I R 1934 
Bom, 471; (1934) Or. Cas. 1313; 7 R B 244: 36 Or, L J 
t 
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ihe purpose had not been to kidnap they 
would have taken the girl to the authorities 
but they took her to Hyderabad. The ac- 
used Haji Khamoo was one of the partly 
which took the girl to the petition-writer 
and then to the Court to present to the City 
Magistrate a petition which was a tissue 
of lies and which this accused knew to be 
a lissue of lies. We cannot see that his 
age—he is 55—excuses what the learned 
Judge truly describes as a heinous offence 
or justifies the lenient sentence imposed 
which to us appears manifestly inadequate. 
We appreciate the fact that this Court 
should noi lightly interfere with a sentence 
to enhance it particularly when the learned 
Judge isa Judge of this Court, but this 
appears tous to lay on the learned Judge 
and upon usa greater responsibility lest 
by sentences of this nature subordinate 
Courts are misled and a judgment of a 
Judge of this Court will be placed before 
them for their guidance by Advocates 
appearing on behalf of kidnappers of child- 
ren. The offences of kidnapping and abduc- 
tion are rife not only in this but in adjoin- 
ing provinces, and the only way of com- 
bating this growing evil is to sirike and 
strike hard. The public interest requires 
that justice and not sentiment shall prevail. 
We consider the sentence of one year 
manifestly inadequate, and we enhance the 
sentence from one year's rigorous imprison- 
ment to five years’ rigorous imprisonment. 

So far asthe second accused Umedali is 
concerned, we think his offence less heinous. 
He was not party tothe kidnapping. He 
married the girl and did not treat her 
cruelly. It is true he concealed her in 
Mariam’s house at Tando Allahyar, and he 
has been rightly convicted, bat he is much 
younger than the first accused and acted 
under the influence of his elders. So far 
as he is concerned, we discharge the notice 
and do not enhance the sentence. 

N. Order accordingly. 





NAGPUR HIGH COURT 
Second Civi] Appeal No. 52 of 1934 
July 8, 1936 
Bose; J. 
KRISHNABAI AND OTHERS— APPELLANTS 
VETSUS 
PARWATIBAI AND OTEERS — RESPONDENTS 
Transfer of Property Act (IV of 1882), s. 53-A— 
Whether has retrospective effect—Part performance 
— Scope of —-Writing, if necessary for applicability— 
Co-owners—Ouster, if can be inferred from conduct 
—Length of ouster—Question of fact, 
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Section 53-A, Transfer of Property Act, has no 


retrospective operation and does not apply to a sale 
of 1926 


_ The doctrine of part performance can apply only 
in cases ofa written agreement. The doctrine can- 
hot override express provisions of the law such as 
are contained inthe Transfer of Property and Re- 
gistration Acts, Arif v. Jadunath Mazumdar (ÙD, 
&pplied. 

Long course of enjoyment without protest by cc- 
owners coupled with the non-participation in profits 
and non-enjoyment ofthe property by the others, is 
enough to establish ouster. The length of ouster can 
make no difference to the principle, provided it is 
longer thanthe statutory period of twelve years. 
It isfora Judge of fact to determine whether the 
length of exclusive possession in the case before him 
was enough to establish ouster. 

[Case-law discussed. ] 


Messrs. W. B. and T. B. Pendharkar, for 
the Appellants. 

Mr. D. N. Choudhary, R. B., for the Res- 
pondents. 

Judgment.—The plaintiffs’ claim for 
possession of the house in dispute and 
for recovery of Rs. 48 as arrears of rent 
has been dismissed. So they have filed 
this appeal. 

The plaintiffs are four sisters, daughters 
of one Bhagirathi Bai who died about 
twenty-one years before suit. Of these 
the fourth plaintif, Gangoobai, alone took 
actual possession on the death of the 
mother. She managed the property, and 
when it was let out, took the rents, for 
herself, and did not share them with 
her sisters. The others have had no 
connection whatever with the house, 
although thereis evidence that they some 
times visited Gangoobai there. Gangoobai 
dealt with the house as her own, at any 
rate in 1926 when she sold it by an oral sale 
to Sadashivrao, the husband of the first 


defendant and the father of the others, for a . 


sum of Rs. 650. 

The sale is of course invalid. because it 
has not been reduced to writing, and be- 
cause it has not been registered. But the 
lower Appellate Court applies the doctrine 
of part performance, and upholds the 
defendant’s title on that ground. This is 
manifestly wrong. The doctrine has no 
application in this case, Section 53-A of 
the Transfer of Property Act of course does 
not apply. It did not come into force till 
1929, whereas the sale was in 1926, and the 
section has no retrospective application. 
But even if it did, it would make no 
difference, for under it, the doctrine can 
apply only in cases of a written agreement. 

Writing was perhaps unnecessary before 
the new section was enacted. Bunt in that 
case 8. 5t would be a complete bar. Their 
Lordships of the Privy Council point out 
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in Ariff v. Jadunath Majumdar (1), that 
the doctrine cannot override express pro” 
visions of the law such as are contained in 
the Transfer of Property and Registration 
Acts. An oral sale is expressly prohibited 
by s. 54 of the Transfer of Property Act 
when the value of the property is over 
Rs. 100. Consequently, the doctrine was 
wrongly applied. 

The finding, that Gangoobai is estopped, 
is also wrong. There can be no estoppel 
in the face of the law, which in this case 
requires a registered instrument. 

But that does not matter, for the plaintiffs 
must, if they want to succeed, do so on the 
strength of their own title, and not on the 
weakness of the defendants’. The lower 
Appellate Court holds in this case that 
Gangoobai was in exclusive and adverse 
possession from at least the time of Bhagi- 
rathi’s death. It is argued that this is 
wrong, for there is no finding of ouster and 
no plea, and a number of cases are cited 
to show that in the case of a co-owner there 
must be express ouster, and that mere non- 
participation of the profits and non-enjoy~ 
ment of the property is not enough to 
destroy title. This is perfectly true, and 
the judgment of the lower Appellate Court 
shows that the learned Judge has appreciat- 
ed the law aright. The cases quoted before 
me on this point are allto be found in his 
judgment. But he also points out that 
although these facts do not necessarily 
indicate ouster, they may do so especially 
when they are coupled with other circumstan- 
ces. He points out that Gangoobat dealt 
with the property as her own, and in 1926 
sold it to Sadashivrao without fany protest 
from her sisters, and that this long course 
of conduct, coupled with the non-participa- 
tion in profits and non-enjoyment of the 
property by the others, is enough to establish 
ouster. 


Their Lordships of the Privy Council 
held in Varada Pillai v. Jeevarathnammal 
(2), that outster can be deduced from such 
cireumstances. That being so, they formed 
a legal basis for the lower Appellate Court's 
findings, and since the question is one of 
fact, I am precluded from interfering. 
Similar decisions are given in Gangadhar 

(1) 58 01235; 131 Ind. Cas. 762; A I R1931P O 
79: 60M L J 538; 33 LW 586; 53 O LJ 359; 35 O 


W N 550; 15 RD 354; 8O WN 739; (1931) MW N 
480; Ind, Rul. (1931) P © 154; 33 Bom. L R 913 


os 43 M 244; 53 Ind. Cas, 901; T1919) M W N 724; 
10 LW 679,24 OW N 316; 38 ML J 313; 18A L 
J 974, 2U PLR (P O 61° 22 Bom LR 444;461 A 
285 (P 0). 
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vV. Parashram (3), and = affirmed in 
Chandbhat Mahamadbhuit v, Hasanbhai 
Rahimtoola (4), also in Dina v. Bishambhar 
Singh (5). 

It is argued that the principle enunciated 
.in these cases can apply only in a very 
strong case. True, bat that is a question 
of weight which is to be considered by a 
Court of fact and not. by one of second 
appeal. Similar remarks apply to the argu- 
ment thatin the earlier Rombay case the 
period of exclusion was over fifty years. 
The length of ouster can make no differ- 
ence tothe principle, provided it is longer 
than the statutory period of twelve years. 
It is then for aJudge of fact to determine 
whetLer the length of exclusive possession 
in the case before him was enouga to 
establish ouster. ` 

As regards the lack of pleadings, the 
word ‘ouster’ has not been used, but the 
facts on which the learned Judge of the 
lower Appellate Court has relied have all 
been pleaded. Tha rest is merely a legal 
deduction from these facts. So the find- 
ings are not vitiated on that ground. 

The appeal is dismissed with ccs's. 


N. Appeal dismissed. 
(3) 29 B 300;7 Bom. L R 252., 


(4) 46 B 213; 61 Ind. Cas. 205; 23 Bom. L R 1033; 
A I R1822 Bom, 150. 


(5)11 N L R 164 at p. 168; 31 Ind. Cas. 464. 
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PATNA HIGH COURT 
Civil Appeal No. 16 of 1933. 
August 17, 1936 
Wort AND AGARWALA, Jd. 
DEO NARAIN SAHU AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
TETSUS 
GANESH RAM AND 4noTaER—PLAINTIFES 
AND OTHERS——DEFENDANTS— RESPONDANTS 
Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 22, 33—Where cross-objection is nothing but old 


appeal which was dismissed as time-barred, it is not 
maintainable. 


A cross-objection isnot maintainable where the 
objector respondent has nocommunity of interest 
with the appeflant and the cross-objection proceeds 
on the same grounds as the appeal or where it is 
nothing more than an old appeal which was dismiss- 
ed as being time-barred. Chanda Bibi v. Mohanram 
Sahu (1), Husain Yar Beg v. Radha Kishan (2)and 
Sourindra Nath Basu v. Nirmal Chandra Banerji 
(3), relied on, 

C. A. from a decision of the Additional Sub- 
Judge, Palamau, dated September 12, 1932. 

Messrs. J. NeSahay and G. P. Das, for 
the Appellants. 

Messrs. Mahabir Prasad, Manohar Lal, 


Harians Kumar, Rajeshari Prasad, D. N. 
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Varma and K. K. Banerji, for the Res- 
pondenis. 

Wort, J.—This is an appeal in an action 
on a bahi khata account in which the 
plaintiffs claimed Rs. 14,682-14-0 being 
principal and interest. The plaintiffs suc- 
ceeded in the Court below against Mohan 
Lal, Moti Lal, Ramautar Sahu, Deo Narain 
Sahu and Ugrah Narain Sahu, wko were 
keld to be members of a joint Hindu fami- 
ly business. It would appear that the last 
three persons, I mention, who are defendants 
Nos.3 to5and are appellants before this 
Court, were joint at the instance ofthe first 
two defendants, namely, Mohan Lal and Moti 
Lal, and as regards those defendants, that 
is to say, defendants Nos. 3, to 5 who are 
the appellants, and the plaintiffs, the ap- 
peal is disposed of on the terms ofa com- 
promise now presented. As regards de- 
fendants Nos. 1 and 2, who are respondents 
with the plaintifs, the appeal of defend- 
ants Nos.3to 5 is withdrawn. The terms 
of the compromise are that the decree of 
the trial Court against defendanis Nos. 3 
to 5 is set aside and the decree is modified 
accordingly and that the appellants will 
bear their own costs throughout. It is as- 
serted in the petition of appeal that the 
compromise is for the benefit of the minor 
appellant, namely, defendant No. 3, which 
it clearly is, as he has been dismissed from 
the action. We have to deal, however, with 
the other defendants Nos. 1 and 2, and their 
position is this: they filed an appeal against 
the decree of the Court below which was out 
of time, and on September 21, 19338, the 
application by them to this Court, to have 
the time extended under s. 5, Limita- 
ticn Act, was dismissed. The Jearned 
Judges who dealt with that application 
made this observation 

“No case has been made out by respondents Nos, 3 
and 4 under s. 5, Limitation Act, forcondoning delay 


in filing the memorandum of appeal which, however, 
will be treated as a memorandum of cross-objection; 


and then the learned Judges went on to 
deal with the question of costs. The effect 
of that order clearly was to dismiss the 


“appeal of defendants Nos. 1 and 2, and as 


indicated by the order they have filed a 
cross-objection. It is contended by Mr. 
Mahabir Prasad on behalf of the respond- 
ent-plaintiff that the cross-objection does 
not lie. Mr. Varma who appears on behalf 
of defendants Nos. 1 and 2, the cross- 
objectors, relies upon O. XLI, r. 22, 
Civil Procedure Code, which is to the 
effect: 

“Any respondent, though he my not have appealed 
from any part of the decree, may not only support 
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the decree on any of the grounds decided against 
him in the Court below but take any cross-objection 
to the decree which he could have taken by way 
of appeal, provided he has filed such objection in 
the Appellate Court within one month from the 
date of service on him or his Pleader.” 


Now it is quite clear that whatever defen- 
dants Nos. 1 and 2 may call their eross- 
objection, it was nolhing more than an 
appeal. Their objection is not to the re- 
lief which the appellants, namely, defend- 
ants Nos. 3 to 5,are claiming in the appeal, 
but their objection isto the decree which 
has been’ pronounced in favour of the 
plaintiff-respondents. I am quite clearly 
of the opinion that the cross-objection so 
called under those circumstances is not 
contemplated by O. XLI, r. 22. This matter 
has been dealt with by this Court in Chanda 
Bibi v. Mohanram Sahu (1). Dhavle, J» 
in circumstances not dissimilar to those in 
the present case, made this observation in 
discussing the effect of O. XLI, r. 22, and 
0. XLI, T. 33: 

“I would, therefore, hold that the plaintifis-res- 
pondents are not entitled, as a matter of right, to 
urge their sc-called cross-objection against those 
respondents who wers defendants Nos. 2 to 6 in the 
snit. But objections of this kind, not coming under 


. XLI, r. 22, have been entertained under 
O. XLI, r. 33, in cases of an exceptional kind.” 


I do not know whether it is necessary In 
the case to decide the effect of O. XLI, r. 33, 
but if it were, I em clearly of the opinion 
that O. XLT, r. 33, does not allow an objec- 
tion of this kind to be made but merely 
places the Court in a position cf doing 
justice between the parties, that is to say, 
if the effect of the decision at which the 
Court arrives is to affect the rights of a 
‘person who is not a party to the appeal, yet 
relief may be granted to that person so 
long as that person was a party to the 
action in the first instance. I am clearly 
of the opinion, I repeat myself, that O. ALI, 
r. 33, does not justify a cross-objection of 
this description. I think it is best expres- 
sed in a decision of the Allahabad High 
Ccurt in Husain Yar Beg v. Radha Krishan 
(2), ‘‘a cross-objection,” so it is said, 

“cannot be permitted by respondent against an- 
other where the effect of the cross-objection, if suc- 


cessful, cannot be adverse to the appellant to any 
extent.” 


To some extent in this case it might have 
been adverse to the appellant as defend- 
ants Nos. 1 and 2, ifthey had been allowed 
to pursue their cross-objection, might have 
persuaded the Court to dismiss them from 
the action and allow the present appel- 

(1) 15P L T 42; 153 Ind. Cas. 412; A IR 1931 Pat. 
134; 13 Pat. 200; 7 R P 339. 


(2) 57 A 580; 155 Ind. Cas.89; A IR 1935 All. 134; 
(1935) AL J 145; 7 R A 872, 
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lants-defendants Nos. 3 to 5 to stay on and 
thus become liable for the debt. But to 
that extent only could it be said that their 
objection was adverse to the appellant. It 
was further stated in the decision to which 
I have just referred that a cross-objection 
is not maintainable where the co-respond- 
ent has no community of interest with the 
appellant and the cross-objection proceeds 
on the same grounds as the appeal. As 
I observed in the commencement of my 
remarks, that whatever this might be called 
it was nothing more than the appeal which 
was filed by the appellant-defendants Nos. 1 
and 2 which was dismissed. Again in Sourin- 
dra Nath Basu v. Nirmal Chandra Banerji 
(3), there is this observation at the end of 
the judgment : 

“The defendant has filed cross-objections in this 
appeal in respect of plots other than plot B. But 
we are toldthat the defendants had filed a separate 
appeal in respect of those plots which was dismissed 
by the Court under O. XLI, r. 11, Civil Procedure 


Code. The cross-objection therefore cannot be 
heard.” 


In my judgment, as I have already stated, 
the cross-objection in the present case is 
nothing more than the old appeal whieh 
was dismissed and therefore in my opinion 
does not lie. The cross-objection is there- 
fore dismissed. 

Agarwala, J.—I agree. 

Order accordingly. 


D. 
(3) 32 O WN 863; 117 Ind. Oas. 693; A I R 1928 
Oal. 882, 
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PESHAWAR JUDICIAL COMMIS- 

TT SIONER'S COURT. 
Civil Revision Petition No. 84 of 1936 
June 22, 1936 
Mir Aumap, A. J.C. 
Musammat SAKINA FARUQ—Prarntirr— 
PETITIONER 
versus 
SHAMSHAD IKHAN—Derenpant. ~ 
Opposite Party. 

Muhammadan Law—Marriage—Husband agreeing tn 
pay alimony to wife in her paternal home in case of 
disagreement—Validity—Contract, if opposed to pub- 
lic policy. 

In Muhammadan Law a wife can make the hus- 
band stipulate that he would not remove her from 
her parental home and such a contract is valid. 
Likewise he can also validly contract to pay her 
expenses at that place as well. Consequently an 
agreement to pay alimony to the wife inher paternal 
home in case of disagreement is not against public 
policy Khawaja Mohamed Khan v. Hussaini 
Begam (1), Mahomed Ali Akbar v. Fatima Begam 
(2) and Mansur v. Azizul (3), relied on. 


C. R. P. from an order of the Additional 
Judge, Peshawar Division, dated Decem- 
per 2, 1935. 
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Mr. Jagannath, for the Petitioner. 

Order.—On October 2, 1931, Shamshad 
Khan, a resident of village Mashckhel, 
(Peshawar District), exscuted a dower deed 
in favour of Musammat Sakina Faruq of 
Peshawar City. He stated that he pro- 
posed tomarry the girl and gave a detail 
of the property and cash which he agreed 
to bestow on her in dower. He promised 
to make a house for her in his village so 
that she may live separately from his first 
wife, and also to pay her Rs. 30a month 
in case of disagreement. As regards the 
payment of alimony the words used are : 

“Basurat-t-badsolukt mubligh tis rupiya mahwar 
barae kharch khorak naqad mussamat mazkura ko 
jis jagah woh sakunat pazir hai bi'a uzarada kar 
dunga," 

(In case of disagreement Rs. 30 a 
month maintenance will be paid without 
any demur to the woman at the place where 
she is now living) The marriage, how- 
ever, was nct celebrated till towards the 
end of 1934, for on March 17, 1935, an 
agreeinent was executed by Shamshad Khan 
in favour of his wife in which he stated 
that he had married her six months ag), 
. In this agreement he said that he had at 
the time of marriage promised his wife that 
she shall live in her parents’ house and 
shall not be taken away elsewhere. and 
that he confirmed that stipulation. He fur- 
ther stated that he would give maintenance 
to his wife in the house of her parents as 
agreed upon in the dower deel, On May 10, 
1935, Musammat Sakina Faruq brought this 
suit for recovery of Rs. 150 as mainten- 
ance from December 5, 1934, to May 4, 
1935. The husband resisted the claim. 
Three issues were framed, namely; (1) 
Whether the agreement dated March 17 
1935, was enforceable in the presence of the 
dower deed dated October 2, 1931. (2) Was 
ihe agreement dated March 17, 1935, obtain- 
ed by fraud and undue influence? (3) In 
case issue No. 2 is decided against the 
defendant, can the plaintif claim mainten- 
ance on the basis of the agreement dated 
March 17, 1935, without agreeing to live 
with the defendant, although she had not 
been treated cruelly. 


The trial Judge decided the first two 
issues against the defendant. As regards 
issue No. 3 he held that the agreement 
dated March 17, 1935, was against public 
policy and, therefore, not enforceable. 
Musammat Sakina Faruq went on appeal 
to the District Court at Peshawar. The 
learned Additional Judge agreed with the 
trial Judge that the agreement to pay 
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maintenance at the house of the plaintiff's 
parents was against public policy and 
dismissed the appeal. The plaintiff has 
come up on revision to this Court. 
Learned Counsel .for the petitioner con- 
tended that the agreement dated March. 17, 
1935, was not against public policy and 
was in consonance with the tenets of 
Muhammadan Law. The respondent has been 
Served for to-day. He has not appeared 
and ihe case has, therefore, to be decided 
ex parte. Counsel for plaintiff-pétitioner has 
invited my attention to a Privy Council 
ruling reported in Khawaja Mohamed 
Khan v. Hussaini Begam, 7 Ind. Cas. 237 (1) 
In which it was held that in the absence 
of a contract to the contrary, “ kharch-i- 
pandan" (which is tantamount to pocket 
expenses) was payable tothe wife even if 
she was not living with her husband. The 
Same view has been taken in Mahomed Ali 
Akbar v Fatima Begam (2). A case almost 
similar to the one before me came up be- 
fore the Oudh Chief Court. It is Mansur 
v. Azizul (3) and the judgment of the 
Court is reported in Mansur v. Azizul (3). 

It would be useful to reproduce the head- 
note which is in the following terms: 

“Ifa Muhammadan marries a second wife and finds 
that his first wife cannot pull on well with his 
second wife, and ifhe does not or cannot provide a 
separate apartment or habitation for her exclusive 
use, and for the sake of preservation of the family 
peace, executes an agreement in her favour giving 
her maintenance even if she does not reside in the 
same house with him and second wife, that agree- 
ment is not against public policy. This agreement 
does not necessarily result in separation between 
husband andwife. The husband may conveniently 
manage to visit her in the hous3 which she occupies 
after leaving his house. By occupying another house 
she does not necessarily refuse “herself” to her 
husband." 

In my opinion there is nothing to pre- 
clude a husband from agreeing to pay 
alimony to his wife in her paternal home 
as was done by Shamshad in this case in 
the dower deed and in the agreement, and 
I do not consider it against public policy. 
We know that in Muhammadan Law a wife 
can make the husband stipulate that he. 
would not remove her from her parental 
home and it has been held to be a valid 
contract. There is no reason why the corol- 
lary should not be true that he could con- 
tract to pay her expenses at that place as 

(D 7 Ind. Cas, 237; 32 A 410; 37I A 152; 140C W 
N 865: 7 ALJ 871; (1910) M W N 313; SM LT 147; 
12 C LJ 205; 12 Bom. L R638; 20M L J6l4 


(PC 
(>) A IR 1929 Lah. 660; 119 Ind. Cas. 486; 30 P L 
R498; 11 Lah 85; 30P L R498; Ind. Rul. (1929) 
Lah, 902. 
(3) A IR 1928 Oudh 393; 109 Ind. Cas, 892; 5 O 
W N 475: 3 Luck. 603, 
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well. For the reasons given above [ accept 
the petition, set aside the orders of the 
two Courts below and grant Musammat 
Sakina Faruq a decree for Rs. 150 with 
costs throughout. 

Ne l Petition accepted. 


Aan aan an akik eee 


NAGPUR HIGH COURT. 
Second Civil Appeal No. 347 of 1932 
March 3, 1936 
STONE, C.J. AND NIYCGI, J. 
Mahant AMARDAS AND ANOTHER 

—APPBELLANTS 
VvETSUS 
JAILAL SAO AND ofuERs—RESPONDENTS 

Mortgage—Redemption—Attaching creditor attach- 
ing property subject to mortgage—Whether can redeem 
mortgage after purchasing it in execution simply on 
strength of his attachment. 

An attaching creditor who attaches property sub- 
ject tn a mortgage is not entitled to redeem the mort- 
gage after he purchases the property in execution, 
simply on the strength of his attachment. 


. ©. A. from appellate decree of the 
Court of the District Judge, Raipur, dated 
April 13, 1932, in Civil Appeal No. 111 of 
1931 reversing that of the Sub-Judge, First 
Clas:, Drug, dated October 30, 1931, in Civil 
Suit No. 1 of 1930. 

Mr.iD. N. Choudhari, R. B. for the Ap- 
pellant. 

Mr. M. B. Kinkhede, R. B., for the Res- 
pondents. 

Judgment.—This appeal arises out of 
a suit for redemption of a mortgage. The 
suit was dismissed in the original Court 
but was decreed on appeal and the liability 
of the plaintiffs fixed at Rs. 11,447 as 
the price of redemption. The plaintiffs filed 
this appeal for reduction of their liability, 
and the defendants filed cross-objections 
disputing the plaintiffs’ right to redeem. 


A question of law of arising in the case 
Me preferred to a Bench which was as fol- 
ows :— 

“Whether an attaching creditor who attaches pro- 
perty subject loa mortgage is entitled to redeem the 
mortgage after he purchases the property in execu- 
tion, simply on the strength of his attachment.” | 

And the Bench answered that question in 
the negative. There remained the question 
regarding ihe price of redemption. It is 
stated on behalf of the appellants that they 


dono wish to contest the price of redemp- | 


tion. The result, therefore, is that the ap- 
peal would be dismissed as not pressed and 
the cross-objections succeed. The suit will 
thus stand dismissed. As to costs, the ap- 
pellants will bear their costs of this ap- 
peal and pay to the respondents Rs. 150 on 
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account of the appeal and cross-objections 
in this Court. The costs of the Courts be- 
low will be borne by the parties as incurred. 
a Appeal dismissed. 


Wih p an Ma agan 


MADRAS HIGH COURT 
Civil Revision Petition No. 487 of 1936 
August 28, 1936 
K. S. MENON, J. 
Ira M. S. A. SUBRAMANIA MUDALIAR— 
PLAINTIFS—PETITIONER 
TETSUS 
Messrs. Taz EAST ASIATIC Co., Lop. 
— RESPONDENT i 

Partnership Act (IX of 1932), s. 69— Suit by un- 
registered firm— Objection to maintainability of suit 
— Registration of firm and application io amend 
plaint and to treat the suit as one instituted on the 
date of application for amendment—Permissibility 

Where ina suit by an unregistered firm the de- 
fendant raised the objection that as the firm was 
not registered, the suit was liable to be dismissed in 
view of the provisions of s. 69 of the Partnership Act 
and the plaintiff thereupon gotthe firm registered 
and applied for amendment of the plaint and to 
treat the suit as having been instituted on the -date 
of the application for amendment: 

Held, that as the plaint as originally filed was in the 
eye of the law no plaint at all, the subsequent 
amendment of the plaint after getting the firm regis- 
tered cannot relate back tothe date of the applica- 
tion for amendment, and cure the original defect 
ane fa ee ps a aries Rama- 
Thevan (IN, distinguished. On Yeas 

©. Rev. P. under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act 
praying the High Court to revise the order 
of the Court cf the District Munsit of 
Vellore, dated March 30, 1936, and passed in 
I. A. No. 331 of 1936 in O. S. No. 65 of 1936. 

Judgment.—This is an application to 
revise an order of the District Munsif of 
Vellore, dated March 30, 1936, dismissing 
an application of the plaintiff 1o amend the 
plaint and to treat the suit as having been 
instituted on September 25, 1935, ur on 
March 28, 1936, the date of the application 
for amendment. 

The plaintiff in this suitisafirm. When 
the defendant raised the objection that as 
the firm was not registered, the suit was 
liable to be dismissed in view of the pro- 
visions of s. 69 of the Indian Partnership 
Act, the plaintiff got the firm registered 
and applied for the amendment of the plaint 
as mentined above. The lower (Court 
dismissed the application holding that by 
the amendment the defect which existed 
at the time of the institufion of the suit 
could not be rectified and that the suit 
could not be treated ag having been 
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instituted on the date of tke petition for 
amendment; hence this petition. 

It isnot disputed and indeed itis clear 
that the suit as originally instituted was in- 
competent because of the provisions of 
5. 69 of the Indian Partnership Act. It is 
also clear that any subsequent amendment 
of the petilion after getting the firm 
registered under the Act cannot relate back 
to the date of the institution of the suit 
so as to cure ihe defect which existed at 
the time of institution. So, unless the 
plaintiff gets a further order that the snit 
skould be deemed to have been instituted 
- on the date of the amendment, the amend- 
ment. itself will be of no use. This is 
admitted by the learned Advocate for the 
petitioner. The question, therefore, is whe- 
ther such an order could be made. The 
petitioner relies on a decision of this Court 
reported in Ramakrishna Nadar v. Pamiah 
Tirumalat Vandaya Thevan (1), where it 
was held that though costs ordered when 
an application 10 sue as a pauper was 
dismissed were not paid before the institu- 
tion of a subsequent suit, but only after, 
sill the suit could be treated as one 
instituted on the date of such payment of 
costs and need not be dismissed altogether. 
But I do not think that the principle of 
that decision can be applied to the facts 
of this case. There was no question 
there of any amendment of the plaint, to 
take effect on the date of amendment. The 
provisions of s. 69 of the Partnership 
Act are not at all analogous, but are entire- 
ly different from these of O. XX XIII, r. 15, 
Civil Procedure Code. When it is provided 
imparatively by the Statute that nosuit shall 
be instituted unless the firm is registered 
Į do not think that it can be got round 
by a subsequent registration and amend- 
ment. The plaint as orginally filed is, in 
the eye of the law, no plaint at all, because 
under s. 69 it was not maintainable. In 
these circumstances I see no reascn at all 
why an amendment to validate it ona sub- 
sequent date should be allowed at all. 
Further in this case itis admitted that a 
propery framed suit has been filed sub- 
sequently by the plaintiff and that it is 
pending trial. I think the lower Court was 
right in refusing the amendment. The 
petition is, therefore, dismissed with costs. 


A. Petition dismissed. 
d) €9M L J 791; 159 Ind. Cas. 1029; A I R 1936 
Mad. 24;8 R M 594 43 L W 67; (1936) M WN 162. 
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PATNA HIGH COURT 
Civil Appeal No. 12 of 1935 
January 7, 1936 
OC$ouRTNEY-TERRELL, ©. J. AND 
SAUNDERS, J. 

SATYABADI SAHU AND oTABRS— 
JUDGMENT: DEBT -RS—A PPELLANTS 
versus 
MANI SAHU—DECREB-HOLDER— 
RESPONDENT 

Decree—-Adjustment—Judgment-debtor agreeing to 
do something in future—Application to record ad- 
justment- Decree, if extinguished—Agreement, whe- 
ak should be in writing—Hvidence Act (I of 1872), 
S. 94, 


There is no reason why adecree should not be 
extinguished by a new contract in which the judg- 
ment-debtor agrees to do something in the future if 


- the decree-holder chooses to accept the contract in 


the place of his rights under the decree, By the 
fresh agreement there is no modification of an old. 
agreement but merely it is agreed that the decree- 
holder shall abandon his rights under the decree and 
there is nothing in s. 92, Evidence Act, and there 
is nothing in the Contract Act, to necessitate that 
such an agreement should be in writing. Rama-. 
narasu. v. Venkata Reddi (2) and Kalyanji Dhana v, 
Dharmsi Dhana and Co. (8), relied on, Lachhmin 
Das v. Baba Kali Kamali Wala (1), dissented from. 

C. A. from the original order of the Sub-. 
Judge, Cuttack, dated August 15, 1935. 

Mr. B. N. Das, for the Appellants. 

Messrs. Subba Rao and H. Sen, for the 
Respondent. 

Courtney-Terrell, C. J.—This is an 
appeal from a decision of the Subordinate 
Judge in execution. The respondent had 
obtained a decree against the appellants 
on bahi khata account and subsequently 
there was a compromise by which it was 
arranged that the appellants should pay 
asum of Rs. 11,500. The appellants later 
appiied to the learned Judge to investigate 
their allegation on their petition that they 
had entered into an arrangement with the 
respondent by which the decree was ad- 
justed, the allegation being that a new 
contract had been entered into between 
the appellants and the respondent by which 
it had been agreed that the appellants 
should for acertain sum cf money assign 
a certain property to the respondent. 
The learned Judge, however, declined to 
call upon the respondent tc show cause 
why the alleged adjustment should not be 
recorded holding that inasmuch as the 
contract alleged was to do something in 
the future that could not be considered 
an adjustment under O. XXI, r. 2. From 
time totime the Courts of India have 
given attention to the point noticed in 
the opinion of the learned Judge and for 
a time there was a current of decisions in 
some ofthe High Courts that a contract 
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to perform something inthe future could 
not be an adjustment within the meaning of 
O. XXI,r. 2. That view, however, may 
now be considered obsolete. Certainly I 
weuld be unwilling to follow the earlier 
‘arguments in some of the High Courts, 
notably thatof Piggott and Walsh, JJ. in 
Lachhmin Das v. Buba Kali Kamali Wala, 
“Gd Ind. Oas. 990 (1), where one of the 
learned Judges, but not the other, took 
the view that contracts to perform acts 
in the future were not within the mean- 
ing of O. XXI, r. 2. The same learned 
‘Judge expressed the opinion that inas- 
much asthe contract relied upon was an 
oral ccniract and inasmuch as the decree 
“was in writing, the matter was governed 
' by s. 92, Evidence Act, and the evidence 
of an oral ccntract to modify a written 
‘ contract was not admissible. That view 
‘was not followed except in one insignifi- 
cant case and was not followed by- the 
other High Courts in India. Indeed it 
has been many times expressly dissented 
from. 
In my opinion the clearest and the 
correct pronouncement of the law is in the 
‘judgment of the Madras High Ccurt deli- 
vered in 1932 by Reilly and Anantakrishna 
Ayyar, JJ. in Ramanarasu v. Venkata Reddi 
(2), and after a careful review of the 
authorities the learned Judges point out 
that there is no reason why a decree should 
not be extinguished bya new contract in 
which the judgment-debtor agreed todo 
something in the fuiure if the decree-holder 
chose to accept the contract in the place of 
his rights under the decree. The same view 
was taken by Broomfield, J. in Kalyanji 
Dhana v. Dharmsi Dhana & Go. (3). In 
his decision the learned Judge carefu'ly 
‘reviews the many earlier authorities on 
this point and agrees with the view express- 
„ed by the decision to which I have just 
referred. It would appear that the point 
of view that an agreement to do something 
in the future cannot be considered as an 
adjustment coming under O. XXI, 1. 2, 
arose out of the earlier decision of Walsh, 
J. in which he had used the expression 
that an ‘inchoate’ agreement could not 
be an adjustment. By the words ‘inchoate 
‘agreement’ I understand an agreement 
‘which has not been completed as an agree- 


o ae Cas. 990; AT R 1922 All, 13; 44 A 258 
£0 2 5. 
(2) 56 M198; 141 Ind. Cas. 429; AIR1933 Mad 
28; 63M LJ 598; (1932) M W N 840; 36 L W 558; 
Ind. Rul. (1933) Mad. 132, 
(8) AI R 1935 Bom. 308; 157 Ind, Cas, 646; 37 
Bom, LR 230;8RB 74, 
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ment. It is hardly necessary perhaps to 
deal with the propesition that an incom- 
plete agreement cannot ke an adjustment 
for itisnotan agreement at all. There 
isa very pronounced distinction between 
the completion of the agreement and the 
completion cf the «cts which are to be 
performed in fulfilment of th: agreement as 
Reilly, J. pointed ont in the Madras case 
to which I have referred, provided there 
be an agreement in fact. The point that 
the agreement has got to be carried out 
in the future is not a point against the 
agreement and js no point against its being 
considered as an adjustment of the decree. 
The point taken under s. 92, Evidence 
Act, is at the present day hardly worthy 
of serious consideration. By the fresh 
agreement wedo nob find a modification 
of anold agreement butmerely that it is 
agreed that the decree-holder shall aban- 
don his rights under the decree and there 
is nothing in s. 92, Evidence Act, and 
there is nothing in the Contract Act, to 
necessitate that such an agreement should 
be in writing. 

The case, therefore, should go back to the 
learned Subordinate Judge in order that 
he may call upon the decree-holder to 
answer the allegation that the alleged 
agreement was come fo. Ib may be that 
after investigation the learned Subordi- 
nate Judge may find that no such con- 
tract was infact effected, in which case 
of course he will maintain his original 
decision. If, on the other hand, he should 
find that there has been in fact such a 
contract, then the contract whatever it 
is, if itis proved, should be recorded as 
the adjustment of the decree. The case 
of by the learned 
Subordinate Judge assoon he as can pos- 
sibly do so. I would allow the appeal 
with costs. 

Saunders, J.—I agree. 

D. Appeal allowed. 





CALCUTTA HIGH COURT 
Appeals from Appellate Decrees Nos. 832 
and 833 of 1933 (with cross-objection) 
January 24, 1936 
CUNLIFFE AND HENDERSON JJ. 
NRISINGHA PROSAD CHATTERJI-—~ 
DEFENDANT —APPELLANT 

PErSUS 4 
GIRINDRA NATH MUKERJI —PLAINTIRE 
-RESPONDENT 
Deed—Construction—Intention of porites— Langue 
age must be looked to. 
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It is by the languange alone of any written "agree- 


ment that the intention of the parties thereto can be 
deduced, 


A. against the decrees of the Additional 
District Judge of Nadia at Krishnagar, dated 
September 19. 1932, modifying the decree 
of the Munsif, First Court, Krishnagar, dated 
March 27, 1929. 

Messrs. Panchanon Ghose, Bejoli Bhusan 
Sanyal and Kumud Bandhu Bagchi, for the 
Appellant. 

Dr. N. C. Sen Gupta, Messrs. Apurba 
Charan Mukerji and Monmatha Nath Das 
Gupta, for the Respondent, 


Judgment.—These are sppeals from a 
joint judgment of the Additional Judge of 
Nadia, allowing an appeal from a judgment 
of the Munsif at Krishnagar and dismissing 
two cross-appeals from the same Munsifin 
a connected Gase. 

In both disputes which were quarrels 
between neighbours in relation to a bound- 
ary, an injunction and damages were 
sought. In the first case which the Munsif 
dismissed, the relief claimed was found on 
an alleged covenant running with the land 
or inthe alternative, and by way of an 
after-thought we think, upon an easemeat of 
necessity. In the second suit he partly 
granted the relief asked for which was bas- 
ed upon a complaint of conduct amounting 
to trespass and nuisance, and gavea small 
award in damages. Itis to be noted that 
the two protagonists to this litigation are 
prominent Iccal Pleaders. The whole of this 
litigation seems tohave been permeated with 
sustained malice and it was of so protracted 
a nature (every conceivable issue relevant 
or otherwise being raised) that it produced 
condition of almost incredible verbosity in 
both the judgments of the lower Courts. 
We donot propose to follow this example. 
We are satisfied thet the Judge ofthe lower 
Appellate Court was right in disallowing 
the second appeal before him ; but we are 
not satisfied that he was justified in allow- 
ing the appealin the suit concerned with 
the alleged easement or covenant running 
with the lands. 

Without setting out the evidence again 
we are convinced that there was not an 
easement of necessity or any easement at 
all. The circumstances in no way warranted 
the establishment of such a servitude which 
can only arise under conditions quite dis- 
similar to those which prevail here, 

As to the alleged covenant of a restrictive 
nature running with the land we are also 
satisfied that no such obligation was in 
existence between the parties. The agree- 
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ment which it was altempted to construe as 
a restrictive covenant was nothing more 
than a personal licence granted by a vendor 
toa purchaser. 

It is by the langnage alone of any writ- 
ten agreement that the intention of the par- 
ties thereto can be deduced. In this agree- 
ment there is no indication that any right 
granted by the vendor was intended to fol- 
low the land. The covenants in the agree- 
ment aforesaid were not incorporation in 
the “Kobala’ which was executed and it 
may also be observed that it was with hesi- 
tation that the Munsif did not hold that the 
obligee was guilty of fraud with regard to 
the fabrication of certain parts of the agree- 
ment and its subsequent registration. We 
doubt had we been in his place, whether 
we should have shared this hesitation—so 
unconvincing are his reasons for rejecting 
the arguments in support of this contention. 

Consequently we are of the opinion, that 
the judgment of the trial Court in what wo 
may call the “Easement? case should ta 
restored and costs will follow this event. 

To sum up, appeal No. 832-33 is allowed 
and the other appeal (S. A. No. 833-33) is 
dismissed with costs. Cross-objections are 
also dismissed as being incompetent. 

D. Appeal No. 832 allowed. 

Appeal No. 833 dismissed. 





PATNA HIGH COURT 
Criminal Reference No. 49 of 1936 
August 31, 1936 
ROWLAND, J. 
EMPEROR—PROSECUTOR 
Versus 


RAGHUNANDAN SARAN DAS—AcousEp 

Criminal Procedure Code (Act V of 1898), a. 133 
~- Procedure tobe followed—Person to whom order 
is addressed must be first questioned—Inquiry under 
ss. 138 and 139 should then follow—In enquiry under 
these sections tt is for the prosecution to lead evi- 
dence. 

The procedure incases under Chap, X, Criminal 
Procedure Oode, is constantly causing difficulty to the 
Courts, The pitfall which most frequently leads to 
error isthe omission to observe that when, ‘an order 
under s. 133 has been made with reference to an 
obstruction in a public way and the person to whom 
the order has been addressed appears before the 
Magistrate, the Magistrate must, before proceeding 
to the inquiry contemplated by ss. 137 and 138, ques- 
tion the person as to whether he denies the existence 
of any public right in respect of the way or place, 
At this stage itis clearly for the person so pro- 
ceeded against to adduce evidence in support of his 
denial of a public right of way and the Magistrate 
ought to make a finding whether the existence of a 
public right isdenied or not, and if it is denied, 
whether there has been produced or not reliable 
evidence in support of the denial. If the existence 
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of aright of way is not denied or if there is no 
reliable evidence in support of the denial, the Magis- 
trate should-then proceed to the inquiry under 
ss. 137 and 138, and in this inquiry it is for the 
Crown to lead evidence and the person proceeded 


against to answer it. Thakur Sao v. Abdul Aziz (1), 
relied on. 


Cr. R. from reference of the Additional 
Sessions Judge, Darbhanga, dated July 
28, 1936. 

Messrs. Hareshwar Prasad Sinha, Rajesh- 
war Prasad and P. Jha, In support 
of Reference. 

The Government Advocate, Against the 
Reference. 

Order.—This isa reference by the Ad- 
ditional Sessions Judge of Darbhanga for- 
warding the proceedings of a case under 
Chap. X (s. 133 and following), Criminal 
Procedure Codein which the Sessions Judge 
is of opinion that the proceedings of the 
District Magistrate of Darbhanga subsequent 
to April 15, 1936, which was the date of 
the preliminary conditional ‘order under 
s. 133, are contrary to law and require 
revision. The procedure jin cases under 
Chap. X is constantly causing difficulty to the 
Courts. The law is ‘explained in Thakur 
Sao v. Abdul Aziz(1). The pitfall which 
most frequently leads to error is the omis- 
sion to observe that when an order under 
s. 133 has been made with reference to an 
obstruction in a public way and the person 
to whom the order has been addressed ap- 
pears before the Magistrate, the Magistrate 
must before proceeding to the inquiry con- 
templated by ss. 137 and 138, question the 
person as to whether he denies the existence 
of any public right in respect of the way or 
place. At this stage it is clearly for the 
person so proceeded against to adduce evi- 
dence in support of his deniel of a public 
right of way and the Magistrate ought to 
make a finding whether the existence of a 
public right is denied or not, and if itis 
denied whether there has been produced or 
not reliable evidence in support of the 
denial. If the existence of a right of way 
isnot denied or if there is no reliable evi- 
dence in support of the denial, the Magis- 
‘trate should then proceed to the inquiry 
under ss. 137 and 138, and in this inquiry 
itis for the Crown to lead evidence and the 
“person proceeded against to answer it. The 
nature of these proceedings does not appear 
to have been fully understeod in the Courts 
below and for this reason alone I think I 
‘should have to set aside the order passed 
and direct that the proceedings be resumed 


(1) 4 Pat, 783; ATR 1626 Pat, 170; 91 Ind, Cas _ 


4); 97 Or. LJ9;7 PLT 136, 
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from the point at which they became irregu- 
lar, that is to say, when the accused ap- 
peard in answer to the conditional order of 
April 15, 1936. The proceedings of the 
District Magistrate are, however, defective 


“in another respect als), namely, in refusing 


a request of the accused for transfer cf the 
case to another Court. The circumstances 
were these: When the accused, as we may 
call him (though the expression is not 
strictly accurate), appeared on April 24, 
he asked the District Magistrate himself to 


consider the documentary evidence which 


he brought with him, altheugh the District 
Magistrate in his order of April 15, had 
directed the accused to appear before the 
Sadar Sub-Divisional Officer. Later, when 
the District Magistrate was holding the 
inquiry under ss. 137 and 138 the accused 
in a petition dated May 12, 1936, prayed that 
the case might bə referred and transferred 
to some other Court “as it is based and 
founded on your honour's personal observa- 
tion.” The District Magistrate apparently 
being influenced by the fact that on an 
earlierdate the accused had asked to argue 
his case before the District Magistrate 
personally, ordered: “The case cannot be 
transferred.” 

I do not think that the request of the 
accused to be allowed to show his papers to 
the District Magistrate on April 24, can be 
construed as meaning that he wished the 
entire case to be handled by the District 
Mogistrate himself. On its face once the 
correct procedure is understood it appears 
to be no more than a request that the 
preliminary scrutiny of evidence under 
s. 139-A. should be done by the District 
Magistrate. This could well have been 
done without prejudice to the question who 
should conduct the inquiry under ss. 137 
and 138. This pelition, therefore, should 
not be taken to prejudice the right of the 
accused to move to have that later inquiry 
placed before another Magistrate in pur- 
suance cf ihe rights which an accused 
ordinarily has in all criminal proceedings 
under s. 191, Criminal Procedure Code, when 
a Magistrate has taken cognizance of a case 
on his own knowledge or information. Ino 
the result the reference is accepted, the 
order set aside, and the record will be sent 
back for the proceedings to be resumed 
from the stage at which they became irregu- 
lar and conducted in accordance with 
law. > i 
D. Order accordingly. 
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NAGPUR HIGH COURT | 
Second Civil Appeal No. 306 of 1933 
January 24, 1936 
POLLOOS, J. 
NILKANTH AND OTJERS— ÅPPELLANTS 
versus ` 
Musammat MUKTABAI—RESPONDENT 

Transfer of Property Act (IV of 1882), 5. 53— 
‘Transfer in s. 53—Whether covers surrender by 
widow of her widow's interest— Surrender made with 
intent to defraud creditors—W hether voidable— Hindu 
Law—Widow—Decree-holder, if can rely ons. 93 
without instituting suit to set aside transfer. 

The word “transfer” in s. 53, Transfer of Property 
Act, is wide enough to cover a surrender by a widow 
of her widow's interest. The surrender deed of a 
widow's estate, if made with intent to defraud or 
delay the claims of her creditors, is voidable under 
s. 53. Where the inevitable effect of the surrender was 
to deprive her creditors of their remedy against her, 
it must be held that in the absenca of any evidence 
to show that she was actuated by any honest motive, 
shemade this surrender with intent to deleat or 
delay her creditors, and when there has been no 
consideration for the surrender the transfer is voidable 
under s. 53. Natha v. Dhunbaiji (1), relied on. 

A decree-holder can rely on s. 53 of the Transfer of 
Property Act without instituting asuit to have the 
transfer set aside. 


S. ©. A. from appellate decree of the 
Court of the Additional District Judge, 
Bhandara, dated March 29, 1933, in C. S. 
No. 100 of 1932, reversing that of the Court 
of the Sub-Judge Second Class, Bhandara, 
dated June 25, 1932, in M. J.C. No. 187 of 
1931, arising out of the Execution Proceed- 
ings in ©. S. No. 192 of 1928. 

Messrs. M. B. Kinkhede, R. Ba G. R. Deo 
and A, R Kulkarni, for the Appellants. 

Messrs. N T. Mangalmovrti and V, D, 
Kolte, for the Respondent. 


Judgment.—The appellants instituted 
a suit on July 14, 1928, to recover the 
money due on a bond for Rs. 450 executed 
on November 19, 1926. The defendants in 
that suit were Moreshwar who had exe- 
cuted the bond, Jamna Bai wao had stood 
surety for him, Tatoba and Mukta Bai, who 
are related to cach other as shown in the 
following tree: 


Uma Bai=Jagannath=Jamna Bai 
Moreshwar Rao--Mukta Bai 


Tatoba. 
{bis not apparent why Mukta Bai, was 
made a party, and on June 29, 1929, a 
- decree for Rs. 574-8-0 was passed against 
Moreshwar, Jamna Bai and Tatoba. The 
decree-holders took out execution on July 
18, 1931, and on August 14, 1931 they at- 
tached.........0 „„three houses at Lakhni and 
an absolute occupancy field No. 280 area 1°92 
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acres, inmauza Lakholi. Mukta Bai objected 
to the attachment, alieging that Uma Bai 
and Jamna Bai had surrendered Jagan- 
nath’s estate to her on January 29, 1928, by 
a registered surrendered deed (Ex. D-2) 
which included the three houses, and that 
the field No. 280 had been given toher by 
Uma Bai and Jamus Bai by a registered 
deed of gift (Ex. D-1) dated June 13, 1931. 
for the upkeep of the Maroti Deosthan, of 
which Uma Bai and Jamna Bai had been . 
the wahiwatdars. The decree-holders con- 
tended that the surrender deed and the deed 
of gift were transfers made  dishvonestly 
and friudulently in order to defeat or 
delay their claims, and were; therefore, not 
binding on them unders. 53 of the Transfer 
of Pronerty Act. They alsotcok other pleas 
with which I am not now concerned. The 
Court of first instance framed two issues, 
(1) whether objector had been in possession 
of the property under objection by virtue of 
the deed of surrender, dated January 29, 
1928, and the deed of transfer, dated June 
13, 1931, as alleged, and (2) whether the 
deeds were fraudulent and void, as alleg- 
ed. The question of possession does not 
seem to have been raised in the pleading, 
and it would have been very much better 
if the second issue had been framed in the 
terins cfs. 53 ofthe Transfer of Property 
Act, 4.e., whether there had been a transfer 
of immovable properly and whether it had 
been made with intent to defeat or delay 
thecreditors of the transferor. In a very 
superficial order the learned Judge of the 
Court of first instance held that the two 
deeds were void under s. 53 of the Transfer 
of Property Act,and dismissed the objec- 
tion. The lower Appellate Court held that 
Uma Bai and Jamna Bai had surrendered 
the estate, which they had inherited from 
their husband, in favour of Mukta Bai, the 
next reversioner, and that the surrender 
deed and the deed of gift were not executed 
with intent to defeatthe claims of the dec- 
ree-holders. It also held thatit was not open 
to the decree-holders to rely on s. 53 ot the 
Transfer of Property Act in these proceedings 
and that they ought to have instituted a suit 
to avoid the transfers. 

A considerable portion of the argument 
addressed to me was on the question whe- 
ther Uma Bai and Jamna Bai surrendered 
their entire estate except a small portion 
which they reserved for their maintenance, 
or whether they surrendered only a part of 
the estate. It is, in my Opinion, unnecessary 
to go into this point. The word “Transfer™ 
in s. 63 is wide enough to cover a surrender 
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. by a widow of her widow's interest. Sir 
Hari Singh Gour, at page 605 of his Law of 
Transfer in British India, fifth edition, 
states: not only a transfer property so call- 
ed but any dealing with property to de- 
feat the claims of creditorsis equally void. 
It was held in Natha v. Dhunbaiji (1) that 
a. surrender by a widow ofher widow's in- 
terest in favour of her son was a transfer 
within the meaning of s. 53, and this de- 
cision has been cited with approval in 
Mulla's Transfer of Property Act and also 
in Mittra’s Transfer of Property Act.. No 
decision to the contrary has been cited 
before me, andI see no reason why the sur- 
render deed of a widow's estate, if made 
with intent to defraud or delay the claims 
. of her creditors, should not be voidable 
under s. 53. 

By the surrender deed dated January 29, 
1928, the two widows surrendered almost 
their entire estate valued at about Rs. 20,000. 
It appears that they retained only the crops 
ofthat year, which would not be available 
after a shor time to their creditors, and the 
small field, Survey No. 280 in Mauza 
Lakholi, which wasthe subject of the deed 
of gift of June 13, 1931. At the time of this 
surrender Jamna Bai was liable on the bond 
for Rs. 450 which had been executed rather 
more than a year before. She must have 
known that the effect of this surrender 
would be to deprive her creditors of their 
remedy against her. Neithershe nor Mukta 
Bai has given evidence to explain why it 


was necessary or desirable to make this 
surrender. It has been suggested in the 
courseof argument that UmaBai and 


Jamna Bai were getting too old to manage 
the. property, and that Mukta Bai would 
manage it more efficiently; but neither of 
them has given evidence to that effect. 
Asthe inevitable effect of the surrender 
- was to deprive her creditors of their remedy 
against her, and she must have been well 
aware of this, | hold that, in the absence of 
any evidence to show that she was actuat- 
ed by any honest motive, she made this 
surrender with intent to defeat or delay her 
creditors. As there was no consideration 
for the surrender, the transfer is voidahble 
under s. 53. 

As regards the deed of gift of the field the 
decree-holders’ case is even stronger. This 
deed of gift wasexecuted on June 18, 1931, 
after the civil suit had been decided, and 
the gift deed was actually registered after 
the field had been attacked. It has been 
suggested that Uma Baiand Jamna Bai 

(1) 23B 1, ; 


165—119 & 120 
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were merely wahiwatdars of the field; but 
there is nothing to show that there had 
been any dedication of this field to the ser- 
vice of the Deosthan, and in the deed of gift 
they described the field as “our land”. For 
the same reasons as I have given aboye 
it must be held that this transfer also was 
voidable under s. 53. 

The learned Counsel for the respondent- 
objector has candidly admitted that he is 
unable to support the lower Appellate 
Court’s decision that the decree holders can- 
not rely on s. 53 of the Transfer of Property 
Act without instituting a suit to have the 
transfer set aside. Itis well-settled that a 
decree-holder can meet an objection on this 
ground without instituting such a suit. 

In so far, therefore, as Jamna Bai's inter- 
est in the attached property, the three 
houses and the feld has been transferred 
to Mukta Bai, Mukta Bai’s objection must 
fail; but Uma Baiis not indebted to the 
decree-holders, and there is no reason why 
the transfer of Uma Bai’s interest to Mukta 
Bai should be set aside unders. 53 of the 
Transfer of Property Act. 

The result is that the appeal partially 
succeeds and Mukta Bai's objection to the 
attachment of the three houses and ths field 
must be half upheld. The interest trans- 
ferred to her by Uma Bai is not Hable to 
attachment and sale, but the interest trans 
ferred to her by Jamna Baiis liable to at- 
tachment and sale. I direct that the parties 
bear their own costs throughout. 

N. Appeal allowed. 


sagêt ingkan te Ps 


PATNA HIGH COURT 
Criminal Revision Petition No. 378 of 1936 
August 7, 1936 
AGARWALA AND MADAN, JJ. 
SURAJ DUSADH AND OTHERS—PETITIONERS 
VETSUS 
EMPEROR—Oppositg Party _ 

Penal Code (Act XLV of 1860), s. 147—Charge 
under—Whether should contain words “force or 
by show of force.” 

Charge under s, 147, Penal Code, need not include 
the words, “by force or by show of force,” because 
suggestion of force is containedin the word “ riot- 
ing” which isto be included in the charge. 

Or. R. P. from an order of the Additional 
Sessions Judge, dated July 6, 1936. 

Messrs. M. Yunus and K. K. Banerjee, 
for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. > 

Madart, J.—This is an application on be- 
half of ten persons who have been convicted 
in connection wilh an occurrence that took 
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place over a bundh in the river Batray. Ib 
appears that this river which flows from 
south -to north is divided ‘in village Hansa 
by-a pucca bundh which is constructed for 
some distance along the middle of its bed. 
The water-to the right hand side of this 
bundh is diverted by means of a pyne to 
village Mathpa, where some of the prosecu- 
tion witnesses reside. The water to the 
left side flows on and irrigates the lands of 
villages further down the river from some 
of which the applicants come. By an agree- 
ment between the parties each pariy may 
level the bed of the river at the southern 
extremily of the pucca bundh in order to 
facilitate the flow of the water. Shortly 
before the present occurrence some people 
from Mathpa put up a bundh which was 
an extension of the pucca bundh to the 
south, and the lower Appellate Court came 
to the conclusion that this bundh was pro- 
bably not in accordance with the agreement 
and intended to interfere with the right 
of the applicants to take water by the left 
side channel. The result was a gathering 
on both sides and an apprehension of a 
breach of the peace. The Sub-Inspector 
visited the spot, and deputed a constable, 
a daffadar and some chaukidars to pre- 
vent a breach of the peace and maintain 
the. state of things as it wae; he also sub- 
mitted a report for action under s. 144, Cri- 
minal Procedure Code. On the next morn- 
ing, however, being October 21 last, a 
large mob of persons including the appli- 
canis is said to have come to the spot 
armed with various weapons, and to have 
cut the bundh in defiance of the Police whom 
it threatened to assault, also caused 15 
~ slight injuries to various persons who were 
present on the other side. On these allega- 
tions the applicants were charged under 
ss. 147 and 152 read with ss. 149 and 430, 
Indian Penal Gode. The defence denied 
the occurrence as alleged by the prosecu- 
tion hut both the Courts found that all the 
charges were proved against all the ap- 
plicants and convicted them accordingly. 
In this Court the chief point of law that 
was urged related to the charge under 
s. 147, which is as follows: 


“That you were members of an unlawful assembly 
with the common object of cutting the Mathpa bundh 
in the river Batrayand in prosecution of the same 
common object committed the offence of rioting.” 


Mr. Yunus contended that on this charge 
the applicants.had only to show that the 
people of Mathpa had no right to put up 
the bundh in which case they could not 
have been found to have been guilty 
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under the charge. He suggested that the 
charge should have included the words “by 
force or by show of force,” but the sug- 
gestion of force is contained in the word 
“rioting” which is included in the charge, 
and the charge, asa whole, must be interpret- 
ed to mean that the mob cut the bunah in 
circumstances making them guilty of riot- 
ing. Both the Courts have found, on grounds 
which cannot be assailed, that tho appli- 
cants were members of a mob which instead 
of having recourse to the proper authorities - 
and in defiance of the Police, cut the bundh, 
which had been constructed prior to the 
occurrence and thereby committed the 
offence of rioting. It was suggested that 
the applicants were actually misled by tke 
form of the charge, but this suggestion 18 
not supported by the elaborate written state- 
ment which they filed in the lower Court. 
We are satisfied that the charge was ade- 
quate and that the applicanis were not 
misled, and we find no illegality in the 
conviction for rioting. The sentences also 
are not excessive. Ib was argued that the 
conviction and sentence under s. 430, Indian 
Penal Code, cannot stand as this offence is 
stated the common object of the riot charge. 
Also it is doubtful whether such a convic- 
tion is maintainable when ib has not been 
found that the prosecution side had a right 
tothe water which they were taking by 
means of the bundh. We accordingly allow 
the application so far as the conviction 
under s. 430 relates. 

It was also argued on behalf of the peti- 
tioners Ajab Narain Singh and Mahadeo 
Panday, who are said to have taken a lead- 
ing part in the occurrence riding on ponies, 
that none of the Police witnesses say that 
they saw any person there riding on a 
pony. The trying Court disbelieved the 
evidence of the identifying wilnesses as 
to the part taken by these two appli- 
cants in the occurrence, and ihis finding 
was not disturbed by the first Appellate 
Court. When the trying Court has dis- 
believed almost everything that had been 
said by the identifying witnesses regarding 
these two applicants, we do not find that 
there was any sufficient basis for their con- 
viction. The result is that we allow the 
application of Ajab Narain Singh and 
Mahadeo Pandey and acquit them under 
all the charges. The conviction under s. 430 
is also set aside against all the applicants. 
The rest of the application must fail. 

Agarwala, J.—I agree. 

D. Order accordingly 
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PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT 
Civil Revision Petition No. 203 of 1935 
July 27, 1936 
MIR AHMAD, A. J.C. 
Sheikh MOHAMMAD ISMAIL MAULA 
BAKUSH—DerenpDants-—PETITIONERS 
VETSUS 
Fimo GOPAL SINGH-MANMOHAN 
SINGH-—OPPOSITE Party 

Civil Procedure Code (Act V of 1908), O. V, 7. 10, 
O. IX, r. 13 (as amended by Peshawar Judicial 
Commissioner's Court)—Summons sent by registered 
post—Absence of defendant—Case, tf can be proceed- 
ed with ex parte—O. IX, r. 13 as amended—Appli- 
cability. 

There is no legal justification for proceeding ex 
parte against the defendant on the ground that sum- 
mons was sentto him by post irrespective of the 
fact whether he received it or not. The amendment 
made by the Peshawar Judicial Commissioner's 
Court to O. IX, r.13, Civil Procedure Code, does not 
apply to a case where there was no service of 
summons at all, but deals with cases in which 
there is an irregularity in the service of summons. 


C. R. P. against an order of the 
Small Cause Court Judge, Peshawar, dated 
April 20, 1936. 


`. Mr. M. Mohammad Sadiy, for the Peti- 
tioners. 

Mr. Krishan Lal, 
Party. 


for the Opposite 


Order.—Firm (Gopal Singh-Manmohan 
Singh brought a suit for recovery of 
Rs. 35-13-0 against Sheikh Mohammad 
Ismail Maula Bakhsh, Proprietors of Colony 
Flour Mills, Lyallpur. Summons was issu- 
ed for the attendance of the defendant 
through the Senior Sub-Judge, Lyallpur, 
as required by O. V, r. 21, Civil Procedure 
Code. On October 3, 1935, the date of 
hearing, the summons was not received 
back and the Court ordered that- fresh 
summons should be sent to the defendant 
by registered post. The registered packet 
was returned by the pzst office with the 
remark that acceptance was refused. On 
this the Court proceeded ex parte and 
gave a decree to the plaintiff for the sum 
claimed. An application was presented by 
the defendant firm for setting aside the 
ex parte decree. The trial Judge rejected 
the petition on the ground that service 
effected was’ sufficient and that the defen- 
dant-petitioner had knowledge of the suit 
and the proceedings in this case. The Judge 
added a rider that : 

“Even if the service be not considered as good 
and regular, still the application is not worth 


acceptance in view of ths recent amendment of 
0, IX, r, 13." 
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The defendants have come up on revision 
to this Court. The point which requires 
determination is whether the sending of 
summons by registered post was sufficient 
compliance with the rules regarding service 
of summons. Order V contains the pro- 
visions for service of summons on the defen- 
dant. Rule 10 lays down that : 


“Sarvice of summons shall be made by delivering 
or tendering a copy thereof signed by the Juige 
or such officer as he appoints in this behalf and 
sealed with the seal of tae Court.” 

An amendment has been made by this 
Court to this rule by adding a proviso to 
the following effect :— 

“Provided that in any case the Court in its 
discretion may attempt to serve the summons in 
the first instance by registered post instead of 
in the mode of service laid down in this rule: and 
provided always that should the defendant not 
appear in answer to the summons so issued, the 
Court shall have service effected in accordance with 
the provisions of this order.” 

Rule 12 proceeds 
under : 

“Wherever it is practicable, service shall be 
made on the defendant in person, unless he has 
an agent empowered to accept service, In which . 
cass, service on such agent shall be sufficient. 

Next is to be considered 1. 20 which runs 


thus: 
1 Where the Court is satisfied that there is 


reason to believe that the defendant is keeping 
out of the way, for the purpose of avoiding service 
or that for any other reason the summons 
cannot be served inthe ordinary way, the Court 
shall order the summons to be served by affixing 
a copy thereof in some compicuous place in the 
Court-house and also upon some conspicuous 
partofthe house (if any) in which the defendant is 
known to have last resided or carried on business 
or personally worked for gain, or in such other man- 
ner asthe Court thinks fit. 

(2) Service substituted by order of the Court 
shall be as effectual as if it had been made on the 
defendant personally.” | | 

“(3) Where service 18 substituted by order of 
the Court, the Court shall fix such time for the 
appearance of the defendant as the case may 
require.” 

Vor serving the summons outside the 


jurisdiction of the Court r. 21 has been 
framed. It says : 

“A e may be sent by the Oourt by 
which ib is issued whether within or without the 
province, either by one of its officers or by post to 
any Court (not being the High Court) having juris- 
diction in the placa where ths defendant 
resides.” 

Rule 23 directs that such summons shall 
be served by the Court to whom they 
are sent asif they were issued by itself. 
Rule 25 is the only provision which deals 
with service by registered post. It directs 


hat: P 
hW hore the defendant resides out of British 


Inlia, and has no agont in British India em- 
powered to accept service, the summons shall be 


to lay down as 
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addressed to the defendant at the place where he 
is residing andsent to him by post, if there is 
postal communication between such place and the 
place where the Court is situate.” 

Now-r. 25 has no application to the 
present case. The proviso ta r. 10 makes 
it clear that incase the Court sends the 
summons by post to begin with, it shall 
revert to the normal procedure if the 
defendant does not appear in response to 
that communication. In other words, the 
amendment contemplates that no ex parte 
order shall be passed merely because the 
summons had been sent by post. It is 
worth nothing that no importance has 
been attached to the fact whether the 
man has received summons or not and in 
my opinion it is immaterial. It follows 
that there is no legal justification for 
proceeding £x parte against the defendant 
oa the ground that summons was sent to 
him by post irrespective of the fact whether 
6 received it or not. The amendment 
made under O. IX, 1. 13 by this Court 
ta which the trial Judge has referred 
reads thus : 

“Provided further that no decreo passed ex 
parte shall be set aside merely on the ground of 
an irregularity in the service of summons, if the 
Oourt is satisfied for reasons to be recorded that 
tlie defendant had knowledge of the date of hearing 
in sufficient time to appear on that date and answer 
the claim.” 

In my opinion it does not apply to a 
case like the present. It deals with cases 
in which there is an irregularity in the 
service of summons. In the case under 
review there was noservice of summons at all, 
because the law does not justify the sending 
of summons by post except where the 
defendant resides out of British India. 
No doubtin N-W.F. P. the Court may 
under the proviso tor. 10 first make an 
attempt to serve the defendant by this 
method to save time, but it has to revert 
to the proper procedure if the defendant 
does not appear before it in consequence 
of the Teceipt of summons. Tor the rea- 
sons given above, I hold that the defendant 
has not been duly seived in this case and 
that the ex parte decree was, therefore, 
passed withont jurisdiction. I accept the 
petition and set aside the order of 
the trial Judge. The application of the 
defendant for setting aside the ex parte 
decree is accepted. The suit shall be 
registered under its original number 
and proceeded with according to law. 
Costs to follow the event. The Pleader’s 
fee Rs. De. be 


Xe Petition accepted. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 77 of 1933 
February 18, 1936 
Boss, J. 
Musammat LAXMIBAL AND ANOTHER 
—APPELLANTS 
VETSUS 
Seth SEWAKRAM AND oTuER3 
— RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 11, Expl, (4) 
—Constructive res judicata—A pplicability of, to exe- 
cution proceedings — Execution — Objections, when. 
should be raised. 

Explanation (4) to s. 11, Civil Procedure Code, ap- 
plies to execution proceedings as well. The principle 
of constructive res judicata is a part of the general 
principles of res judicata and applies to cxecution 
proceedings. The rule of res judicata is founded cn 
public policy and is meant to make sume sort of 
finality to litigation. Ramkirpal v. Rup Kueri (5), 
dissented from. Taniabai v. Rangnath('), Rukh- 
mabai v. Ramchandra (2), Raja of Rimnad v. 
Velusami Tevar (3) and Mungul Pershad Dichit v. 
Grija Kant Lahiri (4), relied on. 

The correct stage at which objections should be 
raised is when the proclamation for sale is settled, 
and if they are not raised then, they cannot be raised 
later. They must be raised at an carly stage of the 
proceedings. Litigation would continucto an im: 
possible length, if any other rule applied. Rukhma- 
bat v. Ramchandra (2), followed. 


S. C. A. from Appellate order of the Court 
of the District Judge, Nimar, dated January 
31, 1933, in C.A. No. 134 of 1932, modifying 
that of the Sub-Judge, Second Class, 
Khandwa, dated September 3, 1932, in Mis- 
cellaneous Judicial Case No. 253 of 1931, in 
execution proceedings in ©. 5. No. 2528 of 
1928, dated August 23, 1928, by the Judge, 
Small Cause Court, Khandwa. 

Messrs. W R. Puranik and M, D. Khan- 
dekar, for the Appellant. 

Mr. Abdul Razak, for the Respondents 
Nos. 1 and 2, 


Judgment.—The question which arises 
in this appeal is whether Expl. (i) tos. 11 
of the Code of Civil Prucedure applies to 
execution proceedings. On October 6, 1928, 
the decree-holders attached two houses be- 
longing to the original judgment-debtor, 
Sheocharan. Notices for the sale cf these 
houses were issued on November 19, 1928. 
On November 21, 1928, Sheochuran appear- 
ed, and raised. two objections. One was 
under s.60 with respect to one of the 
houses. He claimed exemption for that on 
the ground that it was occupied: by him as 
an agriculturist for agriculture purposes. 
With respect to the other house, which is 
now in dispute, he objected in his character 
as trustee ofa religious institution. He 
succeeded with respect’ to the first house. 
With respect to the other house the 
western balf of it was released on October 
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7, 1929, and the attachment with respect to 
the eastern half continued. ‘Thereupon 
both the parties filed regular suits with 
respect to the portions which had been de- 
cided against them. Those‘ suits were de- 
cided on December 23, 1930, by one judg- 
ment. The suits had reference only to the 
house which Sheocharan had Claimed as 
trustee. It was held that the entire house 
belonged to Sheocharan, in his personal 
Capacity, and so was liable to sale. In the 
meanwhile on January 11, 1930, the execu- 
tion Case was struck-off as infructuous. 

3 second application for execution was 
then filed on January 3, 1931, and the Court 
ordered notices toissueon J anuary 6, 1931. 
In the meanwhile the judgment-debtor Sheo- 
charan, died on May 7, 1931, and so the sale 
which was held after his death was set 
aside. His widows were then brought on 
record ashis legal representatives, and 
now want to raise the plea that this house 
also 18 exempt from attachment under s. 60, 

eing the house of an agricalturist used for 
agricultural purposes. 

The lower Appellate Court has held that 
the Principle of constructive res judicata 
which underlies Expl. (4) to s.- 1l of 
the Code of Givi] Procedure applies, and so 
as Sheocharan did not raise this plea in the 
first execution proceedings when he might 
and out to have done go, his legal represents- 
fives cannot raise it in the Second proceed- 
ings. Thereisno doubt that there is a 
difference of opinion among the High Courts 
of India as to whether the principle of con- 
structive res judicata should be extended to 
execution proceedings. Mulla sets up the 
cases for and against at pages 89 and 90 of 
his Code of Civil Procedure (10th Edition.) 


In my opinion the correct rule is that the 
priaciple should apply in execution proceed- 
ings as well. 

So far as the Nagpur Judicial Commis» 
Sioner’s Court 1S concerned, the principle 
aS been. applied in Taniabaj v. Rangnath 
(1). Tt has also been stated in Rukhmabai 
vy. Ram Chandra (2) that the correct stage 
“at which objections should be raised is 
when the proclamation for sale is settled, 
and if they are not raised then, they cannot 
be raised later. This rule seems to be not 
only in consonance with principle, but also 
to be gathered from the decisions of their 
Lordships of the Privy Council in Rajah of 


(DAIR 1926 Nag, 476 . i 
4 o ie g at p 478; 96 Ind. Cas. 963: 
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Ramnad.v. Velusami Tevar (3) and Mungut 
Pershad Dichit v. Grija Kant Lahiri (4). 
In the former case their Lordships decided 
that not only was it competent to the .res- 
pondentsin that case to bring the plea 
forward on that occasion, but it was incum- 
bent on them to do so if they proposed to 
rely on it. That seemsexactly to meet the 
situation here. 

It is urged-‘on- behalf of the judgment- 
debtors that the rale of vres judicata has 
been applied to execution proceedings only 
because of the judgment of their Lordships 
of the Privy Council in Ramkirpal v. nup 
Kueri (5) and that there they limit it to 
matters which have been expressly decided. 
It is argued that toextend it beyond that 
to matters which might have been raised 
and were not is tolegislate. Here again, I 
am not able to agree. The rule of res judi- 
cata is founded on public policy and is 
meant to make some sort of finality to liti- 
gation. Ifthe principles of express decis- 
ion apply to execution proceedings, I can 
see no reason why the same principles which 
are found in the explanations to s. 11, relat- 
ing to constructive res judicata, should not 
also apply. What their Lordships say 18 
that the general principles of res judicata 
should be applied to execution proceedings 
and the whole question is whether the 
principle of constructive res judicata 18 a 
part of these general principles or not. 
am clearlyof opinion that they are. — 

Lastly, itis urged on behalf of the judg- 
ment-debtors that Sheocharan could not 
have raised this plea in the beginning, since 
he had claimed the house as the property of 
the temple, and so until that matter Dad 
been decided, he could do nothing os kis 
own behalf. Sothe question of raising the 
present plea reduces itself to one delayed ob- 
jection, and if the delay can be satisfactorily 
explained, then there is no reason why the 
judgment-debtors should not be allowed to 
raise the plea at this juncture. I am entire- 
ly unable to agree with this. There must 
bs. some correct stage for filling objections. 
Rukhmabai v. Ramchandra (2) states it is ` 
when the proclamation for sale is settled. 
Other cases state that it is when notice is 
igsued to the judgment-dehtors. Whichever 
of the two it may be, there is no doubt that 
it must be raised atan early stageof the 

(3)48 I A 45; 59 Ind. Oas. 880; 19 A L J 168; 40 ML 
J 197;13 L W 290; (1921) M W N 51; 330 L J218; 25 
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proceedings. Litigation would continue to 
an impossible length, if any other rule aps 


r 


plied. -- - 


The appealis dismissed with costs. 
Pleader's fee Rs. 25. 
N., Appeal dismissed. 
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SIND JUDICIAL COMMIS- 

 SIONER’S COURT 

Criminal Reference No. 135 of 1936 

August 6, 1936 

Davis, J. C. AND Mgata, A. J.C. 
EMPEROR—Prosecutor 
persus ` 
ALI MUHAMMAD AND OTHERS — 


OPPONENTS 

Criminal Procedure Code (Act V of 1898), ss. 119, 
438; —Reference by District Magistrate in res- 
pect of order of discharge—He should not associate 
himself witheriticism by Police Oficer of order— 
Proceedings under Chap. VIII-~Interference, when 
proper—Revision—High Court, when will interfere. 

When a District Magistrate makes a reference in 
respect ofan order of discharge passed by a Subor- 
-dinate Magistrate, he should not permit himself to 
be associated with criticism by a Police Officer of 
the order. He should himself consider the case with 
greater care before he commits himself to the refer- 
ence. 

Proceedings under Ohap. VIII, Criminal Procedure 
Code, should be taken with care and caution only 
when the public interest compels. Where there is no 
reason to suppose that the Subordinate Magistrate is 
not a careful and responsible Magistrate and where 
he has seen the witnesses and has heard what they 
have to say, and he has come to the conclusion that 
the case against the suspected persons is unworthy 
of credit, and that the evidence should not be bpe- 
‘lieved, the High Court will not interfere. 

The High Court sitting in revision is not a Court 
of firstinstance dealing with questions of fact, and 
though it will in certain circumstances interfere on 
questions of fact, ordinarily it will not do so, It 
will interfere only on the clearest and strongest 
‘grounds as when, for instance, there is no evidence 
to justify the finding of the lower Oourt or when it 
appears tothe Oourt that the proceedings are so 
defective that the conscience of the Oourt is touched 
or there has clearly been a miscarriage of justice. 

Cr. Ref. from the order of the District 
Magistrate, Dadu, dated May 27, 1936. 

Mr. Charles M. Lobo, for the Crown. 

Mr. D. N. O'Sullivan, for the Opponents 
as amicus curiae. 

Davis, J. C—This is a reference by the 
learned District Magistrate of Dadu asking 
us to take such action as we deem fit re- 
garding an order of the learned Sub-Divi- 
- sicnal Magistrate of Dadu discharging cer- 
tain accused persons under s. 119, Crimi- 
nal Procedure Code, in proceedings under 
Chap. VIII, ofthe Code. The learned Dis- 
trict Magistrate’s reference is very brief and 
he contents himself with recommending to 


ys totake action with regard tothe order 
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sent to prison for three years. 
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of the Sub-Divisional Magistrate, in the 
following words: 

“The order of the learned Sub-Divisional Magis- 
trate, Dadu, discharging the accused under s. 119, 
Criminal Procedure Code, is perverse, and the facts 
do not appear to have been fully discussed and 
appreciated. The prcsevution evidence 1s quite con- 
sistent in material particulars and the decision is 
mainly based on probabilities”. 

The learned District Magistrate appends 
to his letter of reference what appears to 
be the opinion of the Police Prosecutor on 
the order of the Sub-Divisional Magistrate: 
In this opinion the Police Prosecutor des- 
cribes the order of the Sub-Divisional 
Magistrate as perverse. We think that to 
this extent the letter of the Police Prosecu- 
tor is improper and that the District Magis- 
trate himself is guilty of impropriety in 
forwarding this letter to us. If he was of 
the opinion that the letter of the Police 
Prosecutor contained material of assist- 
ance to the Court, we think he should have 
embodied that material in his own letter, 
and that he should not have permitted him- 
self to be associated with criticism by a 
Police Officer of an order of the Sub-Divi- 
sional Magistrate. We think also that the 
learned District Magistrate should himself 
have considered this case with greater care 
before he committed himself to this. We our- 
selves regard proceedings under Chap. VIII, 
Criminal Procedure Code, as serious pro- 
ceedings, not lightly to be dealt with. 
Under these proceedings and upon evidence 
that often would not support a conviction 
for a substantive offence, a man can be 
We think 
that proceedings under this chapter should 
be taken with care and caution only when 
the public interest compels, and where, 
as in this case, we have no reason to sup- 
pose that the learned Sub-Divisional Magis- 
trate is not a careful and responsible 
Magistrate, who does not know his charge 
and whereas inthis case he has seen the 
witnesses and has heard what they have to 
say, and he has come to the conclusion that 
the case against the suspected persons is 
unworthy of credit, and that the evidence 
should not be believed, we will not inter- 
fere. 


It is true that the order of the learned 
Sub-Divisional Magistrate is short, but it 
is not necessary that an order to be a good 
order must be long, nor does it necessarily 


-follow that because the Magistrate does not 


discuss the evidence at great length, he has 
not carefully considered it. The evidence 
may not be worth a long discussion. It 
appears to us that the order though short 
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has dealt with all essential matters. The 
learned Sub- Divisional Magistrate has given 
reasons, though shortly, why he disbelieves 
the principal witnesses for the prosecution. 
- He has dealt with the evidence of Ghulam 
Rasool, Khair Muhammad and Kurbanali 
and Alan ‘Khan Laghari, and though he has 
dismissed the evidence in a few lines, we 
see no reason to suppose that he did not 
sufficiently consider and appreciate it. So 
far as the so-called leader of the gang is 
concerned, as. the learned Sub Divisional 
Magistrate points out, he is a zemindar, an 
elderly man and a Haji and generally res- 
pected, and we ourselves would want cogent 
Teasons and convincing evidence before we 
would believe that this elderly man, against 
whom hitherto there is nothing, should sud- 
denly turn to disreputable ways of life. 
Moreover, this Court sitting in revision is 
nota Court of first instance dealing with 
questions of fact. and though it will in 
certain circumstances interfere on question 
of fact, ordinarily it will not doso. It will 
interfere only on the clearest and strongest 
grounds as when, for instance, there is no 
evidence to justify the finding of the lower 
Court or when it appears tothe Court that 
that proceedings are so defective that the 
consience of the Court is touched or there 
has clearly been a miscarriage of justice. 
We see under the circumstances of this 
case no reason to interfere with the order 
of the Sub-Divisional Magistrate. We re- 
turn the reference to the learned Magistrate, 
and decline to interfere. 

D. Order accordingly. 


Ribose E 


___ MADRAS HIGH COURT 
Civil Miscellaneous Second Appeal No. 193 
of 1933 
August 25, 1936 
K. 8. MENON, J. 
KORLAPALLI BANDACHAR AND ANOTHER 

. —OLAIMANTS—PETITIONERS— APPELLANTS 
versus 
Firm or SATHRAJI DONGERCHAND 
— 1st CoUNTER-PETITIONER— 
RESPONDENT 

Morigage—Mortgagor's power to lease—Mortgage 
including future crops and decree declaring charge 
on crops—Lease by mortgagor after decree—Morigag- 
or's right to sell such crops—Rule of lis pendens—~ 
Transfer of Property Act (IV of 1882), s, 52. 

Though a mortgagor is entitled in the ordinary 
course of enjoyment to leage the mortgaged property 
fora year in spite ofasuit for sale pending or a 
decree for sale having been passed provided it does 
not imperil or materially diminish the security, and 
the crops raised by the lessee in such a case may be 
immune from being proceeded against in execution 
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of the decree, yet, where the mortgage comprises not 
only the land, but also future crops andthe decree 
declares a charge on such future crops, any person 
who takes a lease of the property after the decree 
rust be deemed to havetaken it subject to tne rights 
of ths mortgagee decree-holder to proceed against 
such crops as Might be raised. The principle of 
s. 52 of the Transfer of Property Act, would apply to 
such a case. 

C.M.S. A. against the order of the 
District Court of Bellary, dated August 2, 
1933 and madein C. M.A, No.4 of 1933 
(E. A. No. 340 of 1932 on the file of the 
Court of the Temporary Subordinate Judge 
of Bellary) E. A. No. 37 of 1932 in E. P. 
No.1 of 1931 in O. S.No. 13 of 1928 on 


the file of the said District Court of 
Bellary, 

Mr. T. A. Ramehandra Rao, for the 
Appellants. 


Messrs. D. Ramaswami Aiyangar and L, 
Krishna Das, for the Respondent. 


Judgment.—The only question for deci- 
sion in this case is whether the Receiver 
appointed by the Court in execution of 
the decree for sale on a mortgage was 
entitled to sell the sugarcane crops rals- 
ed by lessees of the mortgagor, under a 
lease given after the final decree. It is 
not denied that the mortgage deed includ- 
ed a covenant mortgaging future crops 
also and that the decree gave a charge on 
the future crops. The lessees were admitted- 
ly aware of the suit to enforce the mortgage. 
The lease was taken only on February 23, 
1931, while the final decree in the suit had 
been passed on January 27, 1930. Generally 
a mortgagor may be entitled in the ordi- 
nary course of enjoyment to lease the 
mortgaged properties for a year in spite 
of a suit for sale pending on a decree for 
sale having been passed, provided it does 
not imperil or materially diminish the 
security. It may be that the crops raised 
by such a lessee may in some -cases be 
immune from being proceeded against in 
execution of the decree. But in this case 
the mortgage comprised not only the land, 
but also future crops and the decres declar- 
ed acharge on such future crops. Any 
person who in such circumstances takes a 
lease of the property after the decree must 
be deemed to have taken it subject to the 
rights of the mortgagee decree-holder to 
proceed against such crops as he might 
raise > much more so a person who was 
fully aware of the suit. As futare crops 
formed part of the subject-matter of the 
suit, any transfer of such érops or the right 
to raise such crops, during the litigation 
would be affected by the principle emhodied 
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in s.52-of the Transfer of Property Act. 
Section 65 A of that Act does not apply 
to this case, asthe mortgage in question 
was executed long before the amending 
Act XX of 1929 was passed. And even if 
it applied it will still be a question 
whether the lease will not come within 
. § 52 of the Act. However, it is nol 
` necessary here to discuss the question. 
The lower Appellate Court was right in 
holding that the right of the lessees was 
subject to the right of the decree-holders 
to proceed against the crops in question 
and that the Receiver was entitled to sell 
the said crops. 
“This appeal therefore fails and is dis- 
missed with cosis. 
(Leave to appeal, applied for, is 
refused). 
A. Appeal dismissed. 


japa” A 


PATNA HIGH COURT 
Criminal Revision A pplication No. 366 of 1936 
August 7, 1925 
VARMA, J. 

Rai HARI PRASAD—Accusep PETITIONER 
VETSUS 
EMPEROR—Opposite Parry. 

Penal Code (Act XLV of 1860), ss. 109-117~No 
evidence of actual words used in abetment—Con- 
giction is unsafe. 

In the absence of any definite information as to 
what the words actually used by the accused in abet- 
ting an offence were the other circumstances refer- 
red to by the Judge upon which he has relied to 
base his conviction, lose much of their force and it 
is not safe to convict him for abetment of the 
offence. 

Or. R. App. from an order of the Additional 
Sessions.J udge, Gaya, dated July 11, 1936. 

Messrs. S. N. Sahay, D. L. Nandkeolyar 
and P. N. Gour, for the Petitioner. 

The Assistant Government Advocate, for 
the Grown. 

Order.—This is an application on behalf 
of one Rai Hari Prasad who was convicted 
by a Magistrate of the First Class of Gaya 
under s. 147 read with ss. 109, 353, read with 
ss. 109 and 379, read with s. 109, Indian 
Penal Code, and sentenced to undergo 
rigorous imprisonment for three months 
under s. 147 read with s. 109, no separate 
sentences having been passed under the 
other two sections. 

On appeal the conviction under s. 379 
Yead with s. 109 was set aside, as the Public 
Prosecutor conceded before the learned 
Additional Sessions Judge that no case 
under s. 379 read with s. 109 was made out. 
The application in revision is, therefore 
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against the convicticn under s. 147 read 
withs. 109 ands. 353 read with s. 109 and 
the sentence. of rigorous imprisonment for 
one month and a fine of Rs. 100, in default, 
two months’ further rigorous imprisonment 
which was awarded by the Court of Appeal. 
The case of the proseculion was that in 
village Kurkihar there is a joint Hindu 
family consisting of Muna Singh, Dasrath 
Singh, Jichha Singh and Alakhdei Kuar. 
One Jamuna Prasad Singh filed a suit 
against these people and gota decree and 
in execution of the decree sold up their 
lands inthat village and got dakhaldehani 
overthe land. After dakhaldehani Jamuna 
Prasad Singh sold the lands towards the 
end of November to the petitioner’s wife 
Musammat Krishna Devi. About that time 
the members of the family of Muna Singh 
had raised an objection before the Civil 
Ccurt on behalf of Alakhdei Kuar for sav- 
ing the property and crops from the decree- 
holder and his successor-in-interest. Rai 
Hari Prasad about that time began to cut 
paddy on those fieids, and in order to pro- 
tect his labourers from any opposition from 
Jichha Singh, had arranged tosend a few 
armed mentothe field. Then began the 
preliminary tactics which preceded the date 
of occurrence. On November 29, 1935, Muna, 
Singh lodged a sanha (Ex. 6) about the 
likelihocd of a breach of the peace in con- 
nection with certain fields between the in- 
formant and Rai Hari Prasad whereupon a 
constable was deputed to prevent a breach 
of the peace. Then we find anothersanha 
(Ex. 8) lodged on December 1, 1935, by the 
chaukidar of this village Kurkihar as a 
result of which the Sub-Inspector started 
with a constable totake preventive meas- 
ures. Outting of paddy went on peacefully 
on December 1, and nothing untoward 
happened on that date; but it appears that 
Muna Singh, as a desperate measure went 
to consulf a lawyer at Gaya on whose 
advice apparently it was decided to filea 
petition before the Deputy Superintendent 
of Police on behalf of Alakhdei Kuar. The 
petition (Ex. 4) was filed before the Deputy 
Superintendent of Police who sentit on to 
the Inspector of Police. The Inspector went 
to the spot with Mr. Ashutosh Verma, a 
lawyer of the family of Muna Singh, and 
Kameshwar Prasad, a lawyer's clerk. When. 
they reached the village an occurrence took 
place, which was the subject-matter of 
another prosecution. It appears that the 
case of the prosecution in that case was that 
Jichha Singh was chased by seven oreight 
people armed with lathis and that Jichha 


1936 


Singh sought the protection of the Inspec- 
tor frcm these persons. That case was 
tried by the same Magistrate who convicted 
the accused in that cuse, but on appeal the 
convictions were set aside. I had occasion 
to look into that judgment because the 
lower Appellate Court in the judgment in 
the present case says that he has summaris- 
ed the facis because he has dealt with it 
more fully inthe previous judgment. The 
incident that endedin the present convic- 
tion arose after the first one, and that was 
afterthe Inspector had asked the lathis in 
the hands of severel persons to be taken 
away. The lathis were collected and put 
in charge of one chaukidar. It appears 
thatafter the lathis were taken away the 
men of Rai Hari Prasad went empty-handed 
to the Kachert, and the prosecution story 
is that after they gave out their version of 
how they lost their lathis Rai Hari Prasad 
instigated them to commit a riot as a result 
- of which the lathis were snatched away 
from the hands of the chaukidar. All the 
accused pleaded not guilty to the charge 
but we are concerned with the defence 
set up by Rai Hari Prasad. His case was 
thathe was falsely implicated in the case 
at the instance of some of his old enemies. 
The rest of his defence is apparent from 
his written “statement in which certain 
arguments are advanced against the pro- 
secution story. In view of the conclusions 
which I have arrived at after hearing Mr. 
Sahai on behalf of Rai Hari Prasad, and 
Mr. 8S. M. Gupta on behalf of the Crown and 
going through the record of the case, I 
think it necessary to give in extenso the 
charges whick have been framed against 
Rai Hari Prasad: 

“First—That you on or about: December 2, 
1935, at Kurkihar, P. S. Wazirganj, District Gaya, 
abetted by instigating Kesheo Misger and others 
in the commission of an offence under s. 147, Indian 
Penal Code, namely, being members of an unlawful 
assembly, the common object of which was tocommit 
an offence under s. 353 as detailed in the second 
head of charge below, and (ii) by means of show of 
criminal force to compel Parbhu Singh, chaukidar, 
to do what he was not legally bound to do, viz., to 
give up thelathis which were in the custody, and 
force was used by s.me of them in furtherance of the 
common object aforesaid and thereby committed an 
ofience punishable under s. 147/109, Indian Penal 
Oode, and within my cognizance. 

Secondly -That you, on or about December 2, 
1935, at Kurkihar abetted by instigating Kesheo 
Missir and others in the commission of an 
offence under s. 353, Indian Penal Code., viz. assault- 
ing (gesture, knowing it to be likely that it would 
Gause persons present to apprehend that criminal 
force was about to be usedto them) public servants, 
namely, Babu Naubat Prasad Singh, Inepector, S. L, 
Babu Baikunt Singh, constable, Basudeo Singh,Parbhu 
Singh chaukidar in consequence oftheir acts in the 
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lawful discharge of their duties as such public servants, 
viz., prevention of the breach of peace, and thereby 
committed an offence punishable under s. 353/109, 
Indian Penal Code, and within my cognizance. 

Thirdly—That you, on or about December 2, 1935, 
at Kurkihar, P. S. Wazirganj, Gaya District, abetted 
by instigating Kesheo Missir in the commission of an 
offence under s. 379, Indian Penal Code, viz., com- 
mitting theft of the seized lathis from the lawful 
possession of Pazbhu Singh, chaukidar, and thereby 
committed an offence punishable under s. 379 read 
with s. 109, Indian Penal Code, and within my 
cognizance, And I hereby direct that you be tried by 
this Court on the said charges,” 

Now, dealing with the first charge, one 
does not get any idea asto what the pro- 
seculion story was and asta how Rai Har 
Prasad instigated or abetted the offence 
of rioling. This is ofimportance inasmuch 
as the finding of ihe Court of Appeal below 
doesnot disclose the exact words which are 
alleged to have been spoken by Rai Hari 
Prasad and the exact expression used by 
him which have been taken to amount to 
an instigation ofthe offence of rioting. It 
was a result of this that I was obliged 
to look through the evidence to find out 
what the prosecution case really was. On 
this point the evidence of three witnesses 
examined on behalf of the prosecution is 
of importance. The evidence of Ishar Singh 
(P. W. No. 5), Ramprasad Singh (P. W. No. 
€) and of Saligram Singh (P. W. No. 7) has 
been referred to in the judgment of the 
lower Appellate Court in the following 
terms: 

“Other witnesses have come forward and have 
deposed to having heard Rai Hari Prasad giving 
orders. All these persons are alleged to be ini- 
mical terms with Rai Hari Prasad and not worthy 
of belief." 

The Court of Appeal disposed of their 
evidence by saying that: 

“Some of these people have been sued by Rai Hari 
Prasad asa zamindar and this by itself cannot make 
their evidence absolutely unreliable, although the 
value may be lesz”. 

Looking at the evidence cf these persons, 
I find that the words attributed to Rai Hari 
Prasad are tobe gathered from the state- 
ment ofIshar Singh (P. W. No. 5): 

“Rai Hari Prasad told them that they ought to have 
assaulted the Inspector and directed them to snateh 
back the lathis which were seized by the Sub-Inspec- 
tor and to assault him.” 

Ramprasad Singh (P. W. No. 6) says: 

“The malik ordered them to take back all the lathis 

and to assault whoever he might be.” 


A similar statement is made by Saligram 
Singh (P. W. No. 7). But curiously enough 
although the occurrence tock place on 
December 2, these witnesses were not ex- 
amined before December*6, and from the 
evidence of the Sub-Inspector it appears 
that neither P. W. No.5 nor P. W. No, G 


`- ost 


had mentioned before him the fact that 
the Rai Saheb had ordered to assault, who- 


ever the person might be. The fact that 


there has been litigation in the past bet- 
ween these persons, who directly connect 
Rai Hari Prasad with the instigation of the 
-~ Tiot, may or may not by itself be enough to 
discard the evidence altogether; but when 
we have clear indications that they are 
trying toimprove the story which they have 
‘already given out, one can safely infer that 
these litigations have made them witnesses 
on whose credibility it is not safe to rely. 
- In the absence of any definite information 
as tô what the words actually used by Rai 
Hari Prasad were, the other circumstances 
‘referred. to by the learned Judge upon 
which he has relied to base his conviction, 
losé much of their force. In the absence 
- of any definite reliable evidence as to the 
exact words used by him, itis not safe to 
convict him for abetment of the offence. In 
view of the submissions made by the 
Counsel for the petitioner that the name of 
the aceused does not find place in the first 
information report, I looked at the original 
first information report to which I find 
‘attached a translation evidently made at 


the time when the appeal was being heard. 


The translation does not give any idea as 
to the real natureof the entries in the first 
information report. The first information 
report does not mention the nameof Rai 
-Hari Prasad asone of the accused. But 
as.we proceed with the narrative of Parbhu 
Singh chaukidar towards the end of the 
information while describing what the 
‘rioters did after they had snatched away 
the lathi from the chaukidar, he says that 
Kesho Missir twisted his hand and took 
away all the lathis and gave them to 
Saudagar Kahar, Prasad Singh, Chulhan 
Singh, Mehdi Singh, Matukdhari Singh, 
Bhuan Kahar, and when the constable who 
was about 8 to 10 paces ahead came back 
running, then these people began to 
brandish their lathis, saying “ke malikka 
hukum lathi chhin leneka hai”, and then 
they became ready to commit a riot. The 
expression which is quoted above has been 
written between two lines in smaller letters. 
The statement, as it stood without this 
addition, was complete in itself. Evidently 
this expression implicating the malik was 
an afterthought. ‘'hisis the only thing 
inthe first information report apart from 
thefact that the,accused were the servants 
or followers of Rai Hari Prasad which 
connects the latter with this particular 
riot, and coming as it does in the shape of 
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an. afteithought, the weight of the evidence 
of the three witnesses upon which the lower 
Court has relied, is lessened still further. 
The finding of the lower Appellate Court 
about the taking away of the lathisis as 


follows:— 

“It is also proved that Kesho Missir took the 
lathis from the chaukidar and this process necessarily, 
meant force on the chaukidar.” 

Later on he says: 

“The lathts were taken by the Sub-Inspector and 
given to him. So practically the lathis were in the 
possession of the Police Officers, who had come there 
on duty to preserve the peace and the appellants 
took away the lathisfrom their possession by show 
of criminal force and thisis sufficient to bring them 
under the charge of having committed assaulton a 
public servant.” 

The story thatthehand of the chaukidar 
was twisted, evidently does not find place 
in the findings of the lower Appellate Ccurt. 
Inthe result, without expressing any opin- 
ion with regard tothe guilt of the other 
co accused whose case has been admitted 
and is now numbered Criminal Revision 
No. 377 of 1936, the materials upon which 
the lower Court has based the conviction 
of the present petitioner, are, in my opinion, 
not enough to warrant a conviction. At 
any rate, iimaybe one of those instances 
in which, when two parties are fighting, 
each party attempts to rope in the biggest 
man on the other side. I feel on the 
materials before me that the petitioneris 
entitled to the benefit of doubt and is, 
therefore, acquitted. His bail bond will 
be cancelled and the fine, if paid, will be 
refunded. 

D. Conviction set aside. 





BOMBAY HIGH COURT 
First Civil Appeal No. 253 of 1934 
March 16, 1936 l 
BrooMFIeLp AND TYABJI, JJ. 
MAGANLAL CHUNILAL CHOKSI 
—APPELLANT 


VETSUS 
KANCHANLAL MANCHHARAM AND 


OTHERS— RESPONDENTS 

Court Fees Act (VII of 1870) ss. 17, 7 Gv) (H— 
Suit for administration—Valuation of claim at 
Rs. 200—Prayer for declaration of a will as void 
and for handing over properties to executors— Held, 
suit was one for accounts and s. 7 (iv) (È) applied. 

In a suit described as an administration suit, the 
plaintiffs prayed tnat a certain will of the deceased- 
alleged to be fabricated should be declared null and 
void. It was also prayed that the assets, debts eta, 
of the deceased should be ascertained and adminis- 
tered and ordered to be made over to the executors 
of the genuine will. The suit was valued at Rs. 200 
for purposes ofcourt-fee andat the same figure for 
purposes of jurisdiction ; 
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Held, that s. 17, Court Fees Act, did not-apply. as 
the suit did not embrace two or more distinct sub- 
jects, the other reliefs claimed by the plaintiffs being 
all incidental to the chief item of relief which was the 
administration of the estate. The suit must be re- 
garded as a suit for accounts coming under s. 7 (4) 
(f), Court Fees Act, and in view of the valuation 
placed by the plaintiffs on the relief claimed by 
_ them and the provisions of s. 8, Suits Valuation Act, 
‘the subject-matter of the suit was less than Re. 5,000 
in value and the appeallay to the District Judge. 
Rachappa Subrao Jadhav v. Shidappa Venkatrao 
Jadhav (2), distinguished, Khatija v. Sheikh Adam 
Huseinally 1), Bat Amba v. Pranjivandas Dullabh- 
ram (3), Shashi Bhushan Bose v. Manindra Chandra 
Nandy (4) and Shivsangappa v. Muchkhandappa (5), 
relied on. 

F. ©. A. from a decisi’ n of the First Class 


oe Surat, in R. CO. S. No. 581 of 
Messrs. G. N. Thakor and B.G, Thakor, 
for the Appellant. 
Messrs. H. C, Coyajee and N. N. Majum- 
dar, for Respondents Nos. 1 to 11. 


Broomfield, J.—This isan appeal in a 
suit fled by the respondents which was 
described as an administration suit and 
has been held to be such by the trial Court, 
the First Class Subordinate Judge of Surat. 
A preliminary decree has been passed, 
presumably under O. XX, r. 13, directing 
inquiries to be made and accounts taken. 
An objection has been taken by the res- 
pondents that the appeal lies to the District 
Court, Surat, and not to the High Court. 
Weare of opinion that this objection must 
be sustained. The allegations in the 
plaint are as follows: One Pranjivandas 
Bijvallabhdas died at Surat, on February 4, 
1930; plaintiffs Nos. 1 and 2 and the defend- 
anis are the executors of a will made by 
him on August 10, 1927; and plaintiffs Nos. 
-3 t0 5,8 and 9 are the daughters of the 
deceased and plaintiff No. 7 is the son of 
plaintiff No. 6. ‘Ihe deceased left immov- 
able and movable property of considerable 
value which is described and valued so far 
as the information of the plaintiffs goes, 
but they say that they are not at present in 
a position to state the same definitely. 
Defendant No.1 isa distant relative of the 
deceased, viz. the son of his maternal 
uncle’s daughter's son but he was brought 
up and maintained by him. In the will of 
August 10, 1927, which was propounded by 
the plaintiffs as the last will and testament 
of Pranjivandas, various legacies have been 
given to plaintiffs Nos. 4 to 9, and certain 
property has been given to them and other 
property has been given to the defendant 
and his wife subject to certain restric- 
tions. 

It is alleged by the plaintiffs that defend- 
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ant No. 1 procured and fabricated another 
will which he put forward as having bean 
executed by Pranjivandas in February 1930, 
shortly before his death. The plaint alleges 
that this will is null and void and cannot be 
given effect to. In para. 7 of the plaint it 
is stated that inthe event of the Court 
finding neither of the wills valid, then 
plaintiffs Nos. 4 to 7 and 9 are legally 
entitled as heirs tothe entire property of 
the deceased. In para. 8, there is a descrip- 
tion of the properties “‘so far as the plaint- 
iffs know at present.” There is a house 
valued at Rs. 7,000; another building valued 
at Rs. 2,500; another house valued at 
Rs. 20,000. ornaments, jewellery, furniture, 
etc., valued at Rs. 7,000; and outstandings 
and other movables valued at about 
Rs. 45,000. The plaint recites that the 
immovable properties of the deceased are 
as described above. But that as regards 
his movable property consisting of orna- 
ments, outstandings, etc., the value cannot 
be definitely stated without seeing the 
account books and making accounts, and 
the values thereof which have been stated 
above are stated approximately. Then in 
para. 10 itis stated that as tke suit is for 
administration, the claim is valued at 
Rs. 200 for the purposes of court-fee and for 
that purpose court-fee stamp of Rs. 15 is 
used and the claim is valued at the same 
figure for the purposes of jurisdiction and 
Pleader's fees and for the purpose of ihe 
process fee. Then in para. llthe reliefs 
prayed for are set out; that it may be 
the deceased 
Pranjivandas Bijvallabhdas, dated Febru- 
ary 2, 1930, is null and void and the will 
dated August 10, 1927, stands good and tke 
immovable and movable property, claims, 
debts, legacies, etc., of the deceased may be 
ascertained, and the property may be 
determined and administered and the same 
may be finally ordered to be made over to 
the executors of the will dated August 10, 
1927, for things being carried out according 
to the said will. Or if both tke wills are 
held to be invalid, then the property of the 
deceased may be administered as if the 
deceased had died intestate, and may be 
ordered to be delivered into the charge of 
the above-mentioned legal heirs of the 
deceased. 

In the written statement it is objected 
that the suit is not properly speaking one 
for administration, butis in part at any 
rate a suit for obtaining possession of 
property, the value of which is ascertain- 
able, and on that view the proper court-fea 
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has not been paid. The trial Court framed 
a preliminary issue as to whether the 
proper court-fee had been paid, and decided 
in the affirmative. The learned Judge 
dealt with the point very briefly, merely 
stating that the present suit is for admi- 
nistration and thatit should be treated as 
asuit for account, the plaintiffs being at 
liberty to put their own valuation under 
s: 7, cl. (4) (f), Court Fees Act, 1870. He 
refers to Khatij1 v. Sheikh Adam 
Husenally (1). Mr. Coyajee, who appears 
for the respondents, contends that as this is 
held tobe an administration suit coming 
“under s, 7, cl. (4) (f), Court Fees Act, an 
appeal must lie to the District Court and 
not to this Court, because under s, 8, Suits 
Valuation Act, VIL of 1887, in such cases 
the value as determinable for the computa- 
tion of court-fees and the value for pur- 
poses of jurisdiction are the same. The 
question whether the appeal lies to the 
~ District Court or to this Court depends upon 
the amount or value of the subject-matter 
of the suit. In s. 26, Bombay Civil Courts 
Act, XLV of 1869, it is provided that in all 
suits decided by a Subordinate Judge of 
the First Class in the exercise of his 
ordinary and special jurisdiction of which 
the amount or value of the subject-matter 
exeeeds Rs. 5,000, the appeal from his deci- 
sion shall be direct to the High Cowt. 
Section 8 of the same Act provides that 
except as otherwise provided, the District 
Court shall be the Court of Appeal from 
all decrees and orders passed by the Sub- 
ordinate Courts from which an uppeal lies. 
The question is, therefore, whether the 
value of the subject-matter of the suit does 
or does not exceed Rs. 5,000. That question 
again has to be determined ac- 
cording to the provisions of s. 8 Suits 
Valuation Act, which is as follows: 

‘Where in suits other than those referred fo in 
the Court Fees Act, 1870, 3.7, paras.5,6and 9, and 
para, 10, cl. (d), court-fees are payable ad valorem 
ander the Court Fees Act, 1870, ths value as 
determinable for the computation of court-fees and 
the value for purposes of jurisdiction shall be the 
same." 

As I have already stated, the lower Court 
has treated this as asuit coming under 
cl. (4) (f) of s. 7, Court Fees Act, that is to 
say, it has been treated as a suit for 
accounts. In such suits the court-fee pay- 
able is computed according to the amount 
at which the relief soughtis valued in the 
plaint or memorandum of appeal. The 
plaintiffs have valued the reliefs sought by 


(1) 39 B 545; 29 Ind. Cas. 949; A I R 1915 Bom. 59: 
17 Bom, L R 574. -> 
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them at Rs. 200 and an ad valorem fee of 
Rs. 15 has been paid thereon. It is common 
ground that.if this suitis properly to be 
treated as one coming under s. 7, cl. (4) (Fh 
Court Fees Act, then the court-fees have 
been correctly computed, and by reason of 
s. 8, Suits Valuation Act the subject-matter 
of the suit must be taken to be less than 
Rs. 5,000, and the appeal lies to fhe District 
Court and not here. . 

Mr. Thakor who appears for the appellan 
has contended that this is not to be regarded 
asa suit for accounts or not one coming 
entirely within ihe scope ofs. 7, cl. (4) (f), 
Court Fees Act. His argument is two-fold. 
He contends in the first place that the effect 
of the declarations asked for would be that 
the plaintiffs would get possession of im- 
movable properties admittedly exceeding 
Rs. 5,000 in value; also in the case of the 
prayer for alternative relief if the Court 
were to hold thatthe estate is to be ad- 
ministered as on intestacy, immovable pro- 
perties of a value exceeding Rs. 5,000 are 
claimed by the plaintiffs and the final 
decree of the Court would deliver possession. 
tothem. Accurdingly, the learned Counsel 
contends thatthis suit should properly be 
regarded asa suit coming under cl. (5) of 
s. 7, Court Fees Act, and not under cl. (4) 
(f) of the section. The other part of his 
argument is that the first declaration prayed 
for, namely the declaration that the will 
dated February 2, 1930, is null and void, is 
a declaration without conssquential relief, 
that in that respect the suit is for a declara- 
tion pure and simple, and that under 
Sch. II, Court Fees Act, a fixed court-fee is 
payable thereon, On this ground also he 
seeks to take the case out of the operation 
of s. 7, cl. (4) (f) the fee payable not being 
an ad valorem fee. He also relies in this 
connection on s 17 of the same Act which 
provides that whore a suit embraces two 
or more distinct subjects, the plaint or 
memorandum of appeal shall be chargeable 
with the aggregate amount of the fees to 
which the plaints or memoranda of appeal 
in suits embracing separately each of such 
subjects would be liable,-and on the deci- 
sion of the Privy Council in Aachappa 
Subrao Jadhav v. Shidappa Venkatrao 
Jadhav (2). In that case it was held by 
their Lordships that if any part of the 
court-fee payable and paid was a fixed fee 
under Sch. IL of the Act, the notional value 


(2) 461 A 24; 50 Ind. Cas, 280; A I R 1918 P C 188; 
43` B507,17A Ld 418; 25M LT 298 33ML J 
437: 29 Ġ L J 452; 21 Bom.’ L R 489; 10 L W 274; 24 
OWN 33;1 U PL R (P C) 83 (P 0), a 
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of the property or any part of it could not 
displace its real value for the purposes of 
jurisdiction. 

The question is by no means free from 
difficulty, anditis impossible to reconcile 
all the decisions of the various High Courts 
on this and analogous points. But on the 
whole we are satisfied that neither of Mr. 
Thakor’s arguments should be accepted. 
This cannot be regarded as a suit for pos- 
session. of properly, the value of which can 
at the present time be ascertained. As 
Mr. Coyajee says, the debts that have to be 
paid, the claims that have to be met and 
the legacies may be considerable and it is 
impossible for the plaintiffs to say that they 
will be entitled to any specific properties 
or even that they will be entitled to any 
properties excceding in value Rs, 5,000. 
We are not prepared tosay that this case 
can really be distinguished from such cases 
as Khatija v. Sheikh Adam Huseinally (1) 
and Bai Amba v. Pranjivandas Dullabhram 
(3) where suits claiming reliefs similar to 
the reliefs claimed here were held to be 
administration suits coming under s. 7, 
cl. (4) (F), Court Fees Act, in spite of the 
fact that the final decree to be passed might 
award possession of immovable properties: 
- Khatija v. Sheikh Adam Huseinally (1) has 
been followed by other High Courts, e.g., 
by the Calcutta High Court in Shashi 
oo Bose v. Manindra Chandra Nandy 
4). 


The reply tothe other part of Mr. Thakcr's 
argument seems to us to be thats. 17, 
Court Fees Act does not apply, because 
this suit does not embrace two or more 
distinct subjects. As in Bat Amba v. 
Pranjivandas Dullabhram (3) the cther 
reliefs claimed by the plaintiffs are all 
. incidental to the chief item of relief which 
is the administration ofthe estate. More- 
over, it cannot be said, in our opinion, that 
the plaintiffs are asking for a bare declara- 
tion without consequential relief. The two 
declarations sought are intimately connect- 
ed and the reliefs consequential thereon 
are that accounts should be taken, that 
inguiries should be made and that the 
estate should be administered and finally 
the residue of the estate should be handed 
over. That being so, the Privy Council case 
in Rachappa Subrao Jadhav v. Shidappa 
Venkatrao Jadhav (2) has no application, 
because, as explained in Shivsangappa v. 


(3) 19 B 198, i 
' (4) 440 890; 38 Ind. Oas. 835; A R 1918 Ca 883; 
dQ L J 448; 2] OWN 310 
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Muchichandeppa (5) that was in effect a 
suit fora bare declaration without conse- 
quential relief. It is only in suits of that 
nature that the dictum of their Lordships 
applies, that it is the real value of the 
properly end not the notional value that 
determines the valuation for jurisdiciion. 
{may note also that it is clear from their 
Lordships’ judgment that the suit before 
them was one embracing two or more 
distinct subjects so that it was capable of 
being brought under s. 17, Court Hees Act, 
We hold that this must be regarded asa 
suit for accounts coming under s. 7 (4) (f) 
Court Fees Act, and ihab in view of the 
valuation placed by the plaintiffs on the 
relief claimed by them and the provisiors 
of s. 8, Suits Valuation Act, the subject- 
matter of the suitis lessthan Rs. 9,000 in 
value and the appeal lies to the District 
Judge. The memorandum of appeal, 
therefore, must be returned for presenta- 
tion to the District Court. Cross-objertions 
also to be returned. In view of the 
difficulty of the questions involved, and the 
fact that the appellant- was genuinely in 
doubt as to the proper forum of appeal, we 
make no order as to costs. 

Order accordingly. 


N. 
- (5) 33 Rom, L R 1437; 135 Ind. Oas. 467; A I R 1932 


Bom. 160; 56 B 8; Ind. Rul. (1932) Bom. 83. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 62 of 1933 
March 26, 1936 
GRUER, J. 
KHULWA—APPELLANT 
versus 


LAHARSAI AND OTHERS—RESPONDENTS 

Transfer of Property Act (IV of 1882 as amended 
in 1929), s. 53-A—Sale-deed in 1929—Suit in 1931— 
Proper law to apply—5S. 53-A, tif retrospective in 
effect—Appeal—l'inding of fact, though mistaken, 
capable of being drawn from circumstances— Whether 
binding in appeal. 

here- at the time the sale-deod in suit was oxe- 

cuted in 1919, the dectiine of part performance was 
accepted bythe Indian Courts inchiding the Nag- 
pur Judicial Commissioner's Court as proper, but 
at the time when this suit was brought, on duly &, 
1931, that doctrine, apart from the statutory provi- 
sion had been declared nut applicable but at the 
time of this declaration had already been reinstated 
by statute, the proper law to apply is tue law which 
was being enforced at the time of the sale-deed in 
1929, and by which the parties ought to be presum- 
ed to haveairected themselves, 

| Case-law discussed. | 
pl he doctrine of part performance introduced bys, 53-A 
of the Transfer of Property (Amendment) Act, ig retro 

ective inefiect. Suleman Haji Ahmad Umar v. P.N. 
Patel (7) and Gajadhar Misser v. Bachan Chamar (8), 
relied on, Totaram v, Ramlal (9), referred to, Kanji 
and Moolji v. Shammugan Pillar (6), not followed, - 
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A finding of fact which, even if mistaken, could be 
drawn from the circumstances, should not be inter- 
fered within appeal, 

S.C. A. from appellate decree of the 


Court cf the Additional District Judge, 
Bilaspur, dated November 2, 1932, in 
O. A. No. 66 of 1932, confirming the 


decree of the Court of the Sub-Judge, 
Second Class, Janjgir, dated March 21, 1932, 
in ©. S. No. 133 of 1931. 


Mr. M. R. Bobde (with him Mr. G. V. 
Moharil), for the Appellant. 

Mr. P. N. Rudra, for the Respondent. 

Judgment.—ihe property in dispute is 
a house situate in mahal No. 1 of mouza 


Jarwe, Tahsil Janjgir. The plaintiff 
appellant is a boy Khulwa, aged 19, 
son of Sukhra, Raoit. Sukhra had a 


‘brother Adhar and Sukhra and Adhar 
had each a son called Runu. The suit was 
brought against four co-sharer malguzars 
of mahal No. 1. Of these, the first two 
Laharsai and Lalji, disclaimed all interest 
in the property. The contesting defen- 
dants are Kanhaiyalal, defendant.No. 3 
and Tilakram, defendant No.4. Defeudant 
No. 3 claims as a transferee from Runu, son 
of Adhar by Ex. D-2 dated October 10, 
1929, while defendant No. 4 is a transferee 
from Runu, son of Sukhra (plaintiff's father) 
by sale-deed, Ex. D-1 for Rs. 100 dated 

January 15, 1929. 
© Plaintiff's case is that his grandfather 
Kirya owned two houses, the one in dispute iu 
mahal No. landthe other one in mahal No. 2. 
His sons Sukhra and Adhar separated, and 
Sukhra got the house in suit. Adhar sub- 
sequently sold his house in mahal No. 2 
to defendants Nos. 1 to 3 and was permitted 
by plaintif and his brother to livein a 
portion of their house. They were, however, 
ousted forcibly by the defendants in June, 
1931, and hence brought this suit for posses- 
sion. 

The defendants’ case, on the other hand, 
ig that Sukhra and Adhar had only one 
joint house, namely that in suit. In the 
partition between them, the northern half 
went to Adhar and the southern half to 
Sukhra. It was after the partition that 
Adhar acquired the house in mahal No. 2 
which he subsequently sold to defendants 
Nos.1,2and 3. In 1929 the two Runus 
gold the two parts of the house respectively 
to the defendants by sale-deeds as stated 
above. The sale by Runu, son of Sukhra, 
was justified by legal necessity and although 
the sale-deed was unregistered it is urged 
that the doctrine of part performance cures 
that legal defect. The trial Oourt found 
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that the facts were as stated by the defen- 
dants, that the sale by Runu, son of Sukhra, 
was for legal necessity and that the pur- 
chaser was protected by the doctrine of 
part performance. The plaintiff's suit was, 
therefore, dismissed and the judgment 
being upheld in appeal he now comes up 
in second appeal. 

It is clear that in view of the findings of ' 
fact the appellant has no case with regard 
to the northern half of the house which is 
found to have fallen to the share of Adhar. 
This is an ejectment suit and the ordinary 
rule is that plaintiff must prove a title to 
possession subsisting at the date of the suit. 
He has failed to do so with regard to the 
northern half of the house. The position, 
however, is different, with regard to the 
southern half, inasmuch as the defendants 
have admitted that plaintiff and his joint 
brother were in possession of it less than 
12 years before the institution of the suit 
and based their own title upon this transfer 
by plaintiff's brother. The onus is, there- 
fore, upon the defendants to establish the 
validity of their transfer: Baliram v. Sitia 
(1). The issues have been properly framed 
in accordance with the onus. 

The points pressed in appeal are that 
the doctrine of part performance was 
not in force on January 15, 1929, the date of 
the execution of the sale-deed in question. 
The doctrine was introduced by the Trans- 
fer of Property Amendment Act (Act XX 
of 1929) which did not come into force till 
April 1930. The present suit of course was 
instituted after this, in 1931, but plaintiff's 
contention is that the Amendment Act has 
no retrospective operation and so the trans- 
for to defendant No. 4 must fail. 


The other ground pressed is that there : 
was no basis for the finding about legal 
necessity. l 

There was formerly a difference of opinion 


. amongst the Courts in India as to how far 


the equity of part performance applied, but 
from 1914 Courts were following the Privy 
Council case of Mohamed Musa v. Aghore 
Kumar Ganguli (2), which seemed to apply 
that equity. However, in G. H. C. Ariff v. 
Jadunath Mazumdar (3) the observations in 
Mahomed Musa’s case (2), on the point were 

(1) 6 N LR 160; 8 Ind. Oas. 1123. ; 

(2) 28 Ind. Cas, 930;42 TA 1; (1915) M W N 621; 
17 Bom. L R420; 21C LJ 231;13 A LJ 229; 42 © 
801; 28M LJ 548:190 W N 250(P C), : 

(3) 58 © 1235; 131 Ind. Cas. 762; A IR1931P O 
79; (QM LJ 538; 33 L W586;53 OLI 359; 35 O 
W NW50; 15 R D354; 80 WN 739; (19381) M WN 
co Im. Rul, (1931) P O 154 838 Bom. LR 913 
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saidto be merely obiter dicta and it was laid 
down that this doctrine cannot be applied 
so as to override the express provision of 
a statute. In Indraraj Singh v. Chaitram 
(4), which was decided on March 28, 1929, 
Mahomed Musa’s case (2) and Malraju 
Lakshmi Venkayamma v. Venkata Narasinha 
Appa Rao (5), were followed and the doc- 
trine was found applicable even when there 
was no registration of thesale-deed. Now 
from the report of G. H.C. Ariff v. Jadunath 
Mazumdar (3). I find thatthe Privy Council 
judgment was delivered on January 23, 
1931. The position then appears to be that 
at the time this sale-deed in suit was exe- 
cuted in 1929, the doctrine of part perform- 
ance was accepted by the Indian Courts 

Including the Nagpur Judicial Commis- 
sioner’s Court as proper, but at the time 
when this suit was brought on July 8, 1931, 
that doctrine, apart from the statutory provi- 
sion had been declared not applicable but 
at the time of this declaration had already 
been reinstated by statute. Such being 
the case, I think that the proper law to 
apply was the law which was being enforced 
at the time of the sale-deed in 1929 and by 
which the parties ought to be presumed to 
have directed themselves. From that point 
of view the question must be decided against 
the “appellant. 

He would also failifit be held that the 
Amendment Act of 1929 has retrospective 
effect on this point. With regard to that 
there is a difference of opinion. In Kanji 
and Moolji v. Shanmugam Pillai (6), it is 
held that the Amendment Act fails to dis- 
close and intention that s. 53-A was to have 
a retrospective effect. The opposite view 


= has, however, been taken in several eases 


including Suleman Haji Ahmed Umar v. 
P. N. Patel (7), see also Gajadhar Misser v. 
Bachan Chamar, 153 Ind. Cas. 717 (8). 
The reasoning is that s. 63 of the Amend- 
ment Act-(Act XX of 1929) specifies certain 
provisions which are not to have retrospec- 
tive effect. Ass. 16 (introducing s. 53-A) 
is not one of these, it seems to follow that it 
should have retrospective effect. On the 


ae 25N L R131; 117 Ind, Cas. 271; AIR 1929 Nag. 
4 


(5) 39 M 509; 34 Ind. Cas. 921; 43 I A 138; 200 W 
N 1054; 14 AL J 797; 31 ML J 58 (1912M W 
N 23; 20 M LT 187; 4 LW 58; 18 Bom L R651; 24 
C LJ 279 (P C). 

(6) 56M 169; 139 Ind. Cas. 870; (1932) M W N 
897; 63 M L J 587; Ind, Rul, (1932) Mad, 805; 36 L 
W 626; AIR 1932 Mad. 731, 

(7) AIR 1933 Bom. 381; 145 Ind. Cas. 557; 35 
Bom. L R 722; 6 R B81, 
sa 153 Ind, Cas. 717; AI R198: AN, 768; 7R A 
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best consideration I kave been able to 
give {othe matter I think that this argu- 
ment is perfectly logical and should be 
adopted. The same methcd of reasoning 
has heen followed in Totaram v. Ramlal 
(9), with reference to amendments of ss. 92 
and 101 of the Transfer of Property Act. 
The intention of the legislature does not 
seem to have been to introduce any new 
measure by this provision, but simply to 
give statutory recognition to what had been 
thought by the Courts in India to be a just 
principle. 

Arguing about legal necessity, appellant's 
learned Counsel says that Ex. D-3 is the 
bond which formed the consideration for 
the sale-deed, Ex. D-1. It is urged that 
Ex. D-3 refers to debts of Ranu himself 
and that even if the debts were of the father, 
defendants have not shown why he incurred 
them. Hariram, D. W., No. 2 is. also relied 
on, but I do not see how he helps the appel- 
lant. He merely stated that the bond 
Ex. D-3 was for old debts and he was 
not cross-examined on the point. It is 
true that Ex. D-3 is executed by Runu 
alone along with a surety and is says: 
“On making account of the debt of dhan 
and the amount which I owned on a previous 
bond, etc.’ That, however, is not incom- 
patible with Runu’s acceptance of his 
father’s debts as his own. The lower Appel- 
late Court relied on Motiram D. W. No. 4 
(who says that the bond was for old debts 
based on an old bond of Runuw’s father), and 
interpreted the debts accordingly and this 
is a finding of fact which, even if mistaken, 
could be drawn from the circumstances. It 
must, therefore, now stand. JI have only to 
add that the sons are bound by the father’s 
debts unless the same were incurred for 
illegal or immoral purposes which is not 
shown, 

The appeal, therefore, fails and is dis- 
missed with costs on the appellant. 


N. Appeal dismissed. 
(9) (1932) A L J 627; 139 Ind. Cas 107; A I R 1932 
All. 489; Ind. Rul. (1937) AIL 524; 5£ A 897 (F B). 
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MAOPHERSON AND FAZL Aut, JJ. 
Muharaja PRATAP UDAI NATH SAHI 
DEO-—- DecREE-HOLDER<-APPELLANT 
versus 
BARAIK LAL SAHI AND GTIIERS— 
J UDGMENT-DEBTORS — RESPONDENTS 
Chota Nagpur Tenancy, Act (VI of 1908), ss, 208, 
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210 (3), 181—~Scope of the Act—Decree transferred to 
Civil Court—TIts liberal provisions of limitation, whe- 
‘ther attracted--Civil Procedure Code (Act V of 1908), 
s. 38—Jurisdiction to execute decree—How arises. 

The Chota Nagpur Tenancy Act like Bengal Act 
I of 1879, is a complete Code in itself and it con- 
templates that all decrees passed by the Deputy Com- 
missioner in suits for arrears of rent are decrees 
passed under the Act irrespective of the manner in 
which such decrees may be executed, If the decree 
cannot be executed under s. 208, the decree-holder 
may with the permission of the Deputy Commis- 
sioner proceed against any other property movable 
or immovable of the judgment-debtor, a special pro- 
cedure adapted from the Code of Civil Procedure 
being prescribed by s. 210 (3) for executions in 
which the decree-holder is not entitled to the highly 
favourable procedure of s. 208, Civil Court has no 
jurisdiction to-execute a decree which he had not 
passed and which had not been transferred to bim. 

Where a decree is passed under the Chota Nagpur 
Tenancy Act, even though it ie transferred to Civil 
Court for execution, the operation of the more 
liberal provisions as to limitation obtaining in Civil 
Courts cannot be attracted. The execution appli- 
cation is governed by s. 181, Chota Nagpur Tenancy 
A 


ct. 
.. C. A. from appellate orders of the Ofig. 
J.C., Chota Nagpur, dated September 29, 
193 1. 

Mr. B. C. De, for the Appellant. 
“ Macpherson, J.—In appeal No. 302 the 
Maharaja of Chota Nagpur assails the deci- 
sion of the Judicial Commissioner affirming 
the finding of the Munsif of Ranchi that 
the application made hy the appeliant 


im. 1934 for execution 01 his decree in a suit 


‘for rent obtained on November 26, 1926, 
‘in the Court of the Deputy Collector of 
Ranchi, was barred by limitation under 
the provisions of s. 181, Chota Nagpur Ten» 
ancy Act. The decree was passed against 
defendants in a suit for the rent of the 
` tenure’ consisting of village Fulsuri and 
half of Hurhuri. When execution under 
s. 208, Chota Nagpur Tenancy Act (here- 
after designated the Act), was taken in the 
Court in which the decree was passed, the 
application was rejected on the ground that 
as all persons intersted in the tenure ha 

not been. parties to the suit, the provision 
was not applicable. ‘Thereupon, instead of 
applying under s. 210 (2) of the Act, the 
decree-holder applied to the Deputy Com- 
missioner of Ranchi for the transfer of the 
decree for execution to the Munsif of 
Ranchi. This application was apparently 
made in view of an obiter dictum in Chan- 
dra Nath Tiwari v. Pratap Udai Nath Sahi 
Deo (1) tothe éffect that it was open to a 
decree-holder whose decree could not be 
executed as a rent decree to have it execut- 
ed by the ordinary Civil Court as a decree 


(1) 180W N 170; AIR 1914 Cal. 611; 23 Ind, Cas. 
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for money against the judgment-debtor; 
and that could be done if a proper applica- 
lion is presenteu to the Civil Court compe- 
tent to execute such a decree. Section 182, 
Chota Nagpur Tenancy Act, lays down: - 

“A decree or order passed by a Deputy Commis- 
sioner under this Act may be executed either by his 
own Court or by any other prescribed Court”. 

Notitication No. 2704 T. R., dated Octo- 
ber 21, 1909, prescribes that’ a decree or 
order passed by the Deputy Commissioner 
may be executed either by his own Court 
or by any Court to which the Deputy Gom- 
missioner of the district transfers the ap- 
plication for execution. The Deputy Com- 
missioner of Ranchi doubted, not without 
reason, whether the Court (other than his 
own Court) referred to in the notification 
included the Court of a Munsif, meaning 
thereby a Civil Courtas distinguished from 
the Revenue Courts contemplated by the Act 
and rejected the decree Lolder’s application 
for transfer to the Munsif. The decree- 
holder then presented his application for 
execution direct to the Court of the Munsif 
and on his fourth application presented in 
1934 the order now impugned was passed re- 
jecting his claim that in the Civil Court he 
was entitled toa limitation of twelve years. 
The question of jurisdiction Was not con: 
sidered. The appeal must fail on various 
grounds. The most obvious of them.is that 
the Munsif had no jurisdiction. The Deputy 
Commissioner of Ranchi had not transferr- 
ed the decree to the Court of the Munsif, 
The Munsif of Ranchi is indeed ex-officio 
a Deputy Collector, but it was never con- 
tended that the decree had been transferred 
to him as Deputy Collector and the proceed- 
ings in execution were in fact conducted 
throughout on the civil side and not on the 
revenue side. Now unders. 98, Civil Pro- 
cedure Code. 

“A decree may be executed cither by the Court 
which passed it, or by the Court to which itis sent 
for execution.” 

Manifestly the Munsif of Ranchi had even 
as a Civil Court no jurisdiction to execute 
a decree which ke had not passed and which 
had not been transferred to him. Apart 
from that the Deputy Commissioner ap- 
pears, as already indicated, to have juris- 
diction under the notification to transfer 
only to Courts under the Act. Again on ` 


the question of limitation, s. 181 lays down: 

“No application for the execution of a decree or 
order passed by the Deputy Commissioner under 
this Act shall be entertained unless such applica- 
tion be made within three years from (a) the date 
on which the dccree or order is signed.” 


It was contended that a decree is not 
passed under the Act unless it is what ig 
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sometimes called ‘a rent decree’, that is such 
a decree as is capable of executicn under 
s. 208. But there is no basis for an inter- 
pretation that a decree is not passed under 
the Act unless it is capable of execution by 
the special method set out in that section. 
The Act, like Bengal Act I of 1879, isa 
complete Code in itself and it contemplates 
that all decrees passed by the Deputy Com- 
missioner in ‘suits for arrears of rent are 
decrees passed under the Act irrespective 
of the manner in which such decrees may 
be executed. Ifthe decree cannot be exe- 
cuted under s. 208, the decree-holder may 
with the permission of the Deputy Gom- 
missioner proceed against any other pro- 
perty, movable or immovable, of the judg- 
ment-debtor, a special procedure adapted 
from the Code of Civil Procedure being 
prescribed by s. 210 (3) for executions in 
which the decree holder isnot entitled to 
the highly favourable procedure of s. 203. 
Finally as the decree was passed under the 
Act (though it is one not entitled to the 
most favoured procedure in execution), the 
application in 1934 was clearly barred under 
& 181. Even if the decree could have been 
executed in a.Civil Court by transfer, it 
seems doubtful whether operation of the 
more liberal provisions as to limitation 
obtaining therein would have been attract- 
ed. The appeal fails-and is dismissed. 

APPBAL PROM, APPELLATE ORDER No. 316 

or 1934 

Mr. B. ©. De for the same appellant 
Stated that respondent No. 1 is dead and he 
would ordinarily proceed against the others, 
but that if the decision in M. A. No. 302 
of 193£ is against him, he will not press the 
appeal. Appeal No. 302 has been dismiss- 
ed. This appeal is accordingly dismissed 
ex parte without costs. 

Fazi Ali, J.—I agree. 

D. Appeal dismissed. 
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LAHORE HIGH COURT. 
Second Oivil Appeal No. 2258 of 1935 
March 3, 1936. 
Bung, J. 
Musammat BANO AND ANOTAER — APPELLANTS 


VETSUS 
GHULAM MUSTAFA KHAN— 
RESPONDENT 

Husband anl wife—Restitution of conjugal rights 
—Suit for—eltef descretionary—Delay an bringing 
suit-——Relief is generally refused, 

Ina suit for restitution of conjugal rights the relief 
is discretionary. Ths question has to bə decided 
according to personal law and the principles of jus- 
tice, equity and good Gonscienos so far as they. are 
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not inconsistent with it. Where there is long delay 
for which no explanation is given in instituting the 
sui‘, the relief is generally refused by Courts. 
Buzlur Rahim v. Shumsh-un-niss1 Begam (1), Budh 
Singh v. Asa Singh (2), Zaida v. Jowai (3) and 
Nawab Bibi v. Allah Ditta (4), relied on, Duwlan v. 
Abdul Haq (5), distinguished. or 

S, C. A. fron the desree of the District 
Judge, Mianwali, dated October 18, 1935. 

Mr. V. N. Sethi, for the Appellants. 

Mr. J. R. Agnihotri for Mr. Bishen 
Narain, for the Respondent. 


Judgment.—This was a suit for restitu- 
tion of conjugal rights. It has been de- 
creed by the Courts below and the defend- 
anis have preferred a second appeal. The 
learned District Judge's finding that the 
marriage was duly proved is final and the 
only question pressed in-thisappeal is that 
the Courts below have nob acted in ac- 
cordance with recognized judicial princi- 
p:es in granting relief to the plaintiff in 
ihe circumstances of the case. This cən- 
tention appears tome to have force. ‘Te 
marriage in the present case is said to have 
in the year 1923 when the 
plaintiff as well es the defendant Musam- 
mat Bano were minors, their ages according 
to the “Nikah” register entries being 10 and 
12, respectively. The marriage was per- 
formed by Musammat Bano’s father as her 
guardian, but it appears from the evidence 
that Musammat Banos mother had been 


. divorced by the father and he had remarried 


and that Musammat Bano as well as her 


hrother were brought up by their aunt 
(see D. W. No.l, D. W. No. 2 and D. 
W. No. 3). The circumstances in which 


the marriage was performed are nob alto- 
gether free from suspicion. Ít appears 
that soon after the marriage, Musammat 
Bano filed a suit for cancellation of the 
marriage, though it was apparently taken 
off the tle as it was instituted without a 
proper guardian. The age of Musammat 
Bano according to her statement at the 
time was 16. Defendant’s Witnesses Nos. 1 to 
3-(Musammat Bano'’s brother, cousin and 
aunt respectively) support her allegation 
that_ she was duly married to Hayat, 
defendent No. 2, that she has been living 
for years with him as his wife and she has 
alsoason aged 7 or 8 years by him. The 
plaintiff alleged that Musammat Bano had 
lived with him for some time, but this 
allegation has been disbelieved. It is 
alleged that Musammat Bano was abducted 
by Hayat, and their whereabouts could not 
be traced. But it is significant that no 
attempt was made to prosecute Hayat and 
bring back the defendant. Itis true that 
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the plaintiff wasa minor, but his father, 
who had arranged the marriage might hare 
been expecicd totake action. 

It is alleged that a report was made at 
the Tolice Station and efforis were made 
to trace the defendant and Hayat but 
without success. Nocopy of the report has 
been, however, produced, and tkere is no 
evidence on the record to show what efforts 
if any were made by oron behalf of the 
plaintiff to tracethe defendants and pro- 
secuie Hayat. So fares one can judge 
from the evidence, no action was taken 
till 1933, 2. e. 10 years after the alleged 
marriage, when a complaint under s. 193, 
Indian Penal Code, was lodged, but the com- 
plaint was then dismissed and the plain- 
tif was referred toa Oivil Court. The 
learned District Judge has remarked that 
the plaintiff has sufficiently explained the 
delay, but I am unable to find any evidence 
worth the name in support of this remark. 
The relief in suits of this kind is discre- 
tionary and principles gcverning it were 
laid down in Buglur Rahim v, Shumshun- 
nissa Begam (1). The question has to be 
decided according to personal law and the 
principles of justice, equity and good con- 
science so far as ‘they are not inconsistent 
with it. Where there is long delay in in- 
stituting the suit the relief is generally 
refused by Courts: cf. Budh Singh Vv." Asa 
Singh (2), Zaida v, Jowai (3) and Nawab 
Bibi v. Allah Ditta (4). In view of all the 
facis stated above this does not appear 
tome a fit case for granting the relief 
prayed for. In Daulan v. Abdal Haq (5), 
relied on by the defendant the delay was 
found to be sufficiently explained. In view 
` of the fact that the marriage was contracted 
during the minority ofthe defendant and 
was neverconsummated. and also taking 
‘into consideration the long delay in taking 
action, of which no reasonable explanation 
is given, or is at any rate supported by 
evidence. I accept the appeal and dis- 
miss thesuit but in view of all the cir- 
cumstances, leave the parties to bear their 
costs throughcut. = 

D. Appeal allowed. 


(1) 11 MI A 551; 2 Suther 59; 2 Sar, 259; 8W RPO 
0 


3 (PC). 

(2) oP R 1885, 

(3) 46PR1916; 34 Ind. Cas. 533; A IR 1916 Lah. 
365; 148P L R 1916; 134 P W R 1916. 

(4) A I R 1924 Lah. 188; 5 Lah. L J 505; 73 Ind. Cas. 
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(5) 5 Lah. L 3°95; 79 Ind. Oas, 283; 10 P L R 923. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 61 of 1934 
October ?, 1936 
AGARWALA, J. 
DIWAKARNATH PANDEY AND OTHERS 
— APPELLANTS 
versus 
KAMTA PROSAD SINGH AND oTHERs— 


RESPONDENTS 

Bengal Tenancy Act (VIII of 1685), s 153—Suit 
for rent—Tenants claiming muafi at certain rate— 
Court finding in favour of muafi rights and grant- 
ing decree for rent deducting muafi— Validity. 

Muafi is not rent and consequently when a 
question arises in an action as to whether the tenant 
is entitled to muajfi or not, no questinn is decided 
in that suit regarding the smount of annual rent 
so as to prevent the operation of s. 153, Bengal 
Tenancy Act. Huwever, il muafi is claimed as an 
incident of the tenancy then the decision which 
arises with regard to it-in arent suit is a matter 
which affects the amount of rent within the mean- 
ing of the section. So in a rent suit where the tenant 
claims a muafi at a certainrate, the Court can 
grant a decree for rent deducting the amount found 
to be muafi. Safait Hussain v. Waizuddin (1, ex- 


.plained. Jagdish Misser v. Maharaja Sir Ramesh- 


war Singh (2), followed, : 
A. Irma decision of the District Judge 
of Saran, dated August 19, 1935, reversing 
the decision of the Additional Munsif of 
Siwan, dated March 30, 1936. l 
Mr. B. N. Ray for Mr. G. P. Singh, for tLe 
Appellanis. 
Mr. Ganesh Sharma, for the Respondents, 
Judgment.—The  plainiiffs-respondenis 


‘gued the appellants for rent for the years 


1336 —1339 Fasli at the rate of Rs. 10 in- 
cluding cesses. The revisional survey kha- 
tian shows thatthe tenants were entitled 
to muaf at the rate of Rs. 5-2-6 per annum 
out of the total rent of Rs. 9-15-6. The trial 
Court accordingly decreed the plaintifi’s 
suit at the rate of Rs. 4-13-0 per annum. 
In appeal the learned District Judge has 
decreed thesuit at the full rate claimed by 
the plaintifiS. The defendants have accord- 
ingly preferred this second appeal. 

A preliminary objection has been taken 
by the respondents based on g. 153 cf the 
Bengal Tenancy Act, butas the question 
raised by the preliminary objection is the 
very question which falls for decision in 
the suit, it is not necessary to deal with it 
separately. The respondents relied on the 
decision in Safait Hossain v. Waizuddin 
(1), in which it was held that muaf is not 
rent and that consequently when a question 
arises in an action as to whether the tenant 
is entitled to muafi or not, no question is de- 
cided in that suit regarding the amount of 
annual rent so as to prevent the operation 

D i P L J.504; 37 Ind, Cas, 670; 20 C W Ñ 1207; 3 P 
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of s. 153. Ina later decision in Jagdish 
Misser v. Maharaja Sir Rameshwar Singh, 
5? Ind. Cas. 621 (2), it was, however, point- 
ed out that if muafi is claimed as an incident 
of ihe tenancy then the decision which 
arises with regard to it ina rent suit is a 
matter which affects the amount of rent 
within the meaning of the section. The only 
reason given by the Appellate Court for 
holding in this case that the muai claimed 
was a mere right of set off is the assumption 
that it was a privilege granted to the ances- 
tors of the present tenants for service ren- 
dered and that the landlord was not bound 
to continue the grant of the privilege after 
rendition ci the services had ceased. The 
learned Court below has jeferred to no 
evidence that the muafi in this case was for 
services rendered, nor is it argued before 
me that there is such evidence on the re- 
cord of the case. 

I would, therefore, overrule the prelimi- 
nary objection and set aside the decree of 
ihe Court below and restore that of the first 
Court. The appellants are entitled to their 
costs. 


D. Decree set aside. 
(2) 57 Ind. Cas. 621; (1920) Pat. 241. 





LAHORE HIGH COURT 
Civil Revision Petition No. 381 of 1935 
October 24, 1935 
JAT LAL, J. 

DISTRICT BAR ASSOCIATION, 
HOSHIARPUR—PLAINTIFF—PETITIONER 
versus 
Bawa RAM SINGH AND OTIERS— 


DEFENDANTS— RESPONDENTS 

Legal Practitioners Act (XVIII of 1879)—Bar As- 
sociation's resolution declaring certain persons as louts 
-——Defaulting members, if can vote—Persons affected, 
if entitled to show cause why resolution should not be 
passed—Hnquiry by District TJudge—Association 
called toassist--Persons not found to be touts— 
Costs, if should be borne by association—Members 
giving evidence tn inquiry, stating their inability to 
say whether they adhered to resolution even after 
consideration before them as witnesses—Statement, 
whether amounts to- repudiation of resolution— 
Government of India Act, 1915 (5 & 6 Geo. V, ce. 61), 
s. 107—High Court, whether can take cognizance of 
proceedings—Assoctation, if can be allowed to supply 
materials to assist High Court to do justice. 

A District Bar Association, declared certain per- 
sons, by the unanimous vote, to be touts, Thereupon 
an inquiry was started by the District Judge under 
s. 36 (1), Legal Practitioners Act, and it was found that 
there was no evidence to show that the persons were 
touts. He hadalso invited the Bar Association to 
assist him, Some members of the Association were 
examined as witnesses and all that they stated was 
that they were unable to say whether, in view of the 
considerations placed before them as witnesses, they 
still adhered tothe resolution. District Judge or- 
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dered the association to pay tothe persons the costs 
of the inquiry : l 

Held, (D that the statement of the witnesses did not 
amount to ths repudiation of the resolution ; 

(ii) that the contention, that some of the mem- 
bers of the association were defaulters and could not 
vote, was without forco. It was entirely a matter 
for the Bar Association to decide whether the de- 
faulting members have or have ceased b> be its 
members. It was purcly a domestic matter with 
which the contending party hadno concern The 
resolution did not become invalid on this ground; 
|p. 963, col. 1.] S 

(iii) that tho association was not a party to the 
proceedings and henes the order as to costs was 
illegal; n ; 

(iv) that there was no provision ia law under 
which the persons affected by the resolution were 
entitled to be heard to show cause why the resolution 
should not be passed; 

(v that under s. 107, Government of India Act, 
1915, it was opento the High Court to take cogniz- 
ance of these proceedings on inf .r.mation supplied by 
any person. Though the Bar Association is not en- 
titled to appear before it as of right, it is within 
its power foallow it to place the propcr material 
before it to enable it to do justice inthe case |p. 


965, col. 2.) “ 

O. R. P. from the decision of the 
District Judge, Hoshiarpur, dated April 
27, 1935. 


Messrs. Abdul Aziz and Jagan Nath 
Aggarwal, for the Petilioner. 

Messrs. J. G. Sethi and T. D. Khanna 
for ihe Respondents 


Order.—The District Bar Association of 
Foshiarpur, st their meeting specially 
convened forthe purpose, passed a reso- 
lution declaring the ten respondents 
before me to be touts. The resolution was 
passed by the unanimous vote of the 57 
members of the Association who were 
present at the meeting. I understand there 
are about 100 members of the Association. 
This resolution was duly forwarded to the 
District Judge who, on receipt thereof, 
directed the Senior Subordinate Judge of 
Hoshiarpur to held an enquiry. On Feb- 
ruary 22, 1935, the Senior Subordinate 
Judge wrote to the Bar Associaticn asking 
them io inform him of the material and 
the evidence on which they desired to esta- 
blish the accusations brought against the 
respondents. The reply to this was sent 
by the District Bar Association which was 
not happily worded. The attitude taken 
by the Bar Association was that the reso- 
lution passed by them was quite sufficient 
to declare the respondents as touts. Now 
s. 36, Legal Practitioners’ Act, under 
which the resolution of the Bar Assoc ation 
was passed, empowers mner alia a Disurick 
Judge to frame or publish lists of persons 
proved tohis satisfaction, by evidence of 
general repute or otherwise, habitually to 
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act as tculs. The explanation to sub-s. (1) of 
this section is that the passing of a reso- 
lution declaring any person to be or nob 
t: be atout bya majority of the members 
present at the meeting specially convened 
for the purpcse of an asscciation of 
persons entitled to practise as legal 
practitioners in any Court shall be evi- 
' dence of the general repute of such persons 
for the purpose of this sub-secticn. And 
euquiry such as is centemplated by sub- 
s. (1) may be hold under the orders of 
the District Judge by any Court snbordinate 
to him, but the District’ Judge is bound 
to hear the persons against whom pro- 
ceedings are proposed tobe taken before 
entering theirnames in the list of touts. 
It was, therefore, open to the District Judge 
to treat the resoluticn of tke Bar Assccia- 
tion as evidence of the general repute of 
the iespondenis and, aiter giving them 
an opportunity to be heard, to enter their 
names in the list of touts. It was also 
cpen to him to hold further enquiry 
through the Senior Subord.nate Judge as 
he did in this case, 

When the Bar Asscciation was called 
upon by the Senior Subordinate Judge to 
furnish him with information as to the 
evidence that could be produced against 


the respondents, the Association should 
have supplied that information. They, 
however, properly allered the attitude 


taken by them originally when the Senior 
Subordinate Judge intimated to them that 
he had fixed March 25, 1935, for enquiry 
into the matter for which notices had also 
been given to the respondents. In reply 
to the notice the Bar Association informed 
the Senior Subordinate Judge that whatever 
evidence they had to produce would be 
produced on the date fixed, i.e, March 
25, 1935. For some reason best known to 
him tke Senior Subordinate Judge sent 
the case back to the District Judge on 
March 11, with a suggestion that he should 
hold the enquiry himself.’ He has given 
sume reasons in his report, but they do 
not appeal to me. The District Judge 
thereupon transferred the case to his own 
record on March 11, fixing March 12 a8 
the date for the hearing of the case. Tele- 
graphic notices of this were given to the 
respondents and a notice was also 
given tothe Bar Ass-ciaticn. It is obvious 
that the time given to the Association to 
produce evidence was not adequate. The 
Association thereupon ‘passed ‘a resolution 
appointing six’ of its membeis to represent 
jt in the proceedings. These gentlemen 
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Judge and 
were examined at some length and their 
right to appear in the absence of a power- 
of-attorney from the Association was 
questioned and finally they had to drop 
out of the proceedings. I am unable to 
understand why a power-of-attorney was 
considered necessary. 

The enquiry continued and it consisied 
mostly of evidence called by the respon- 
denis. Some prominent members-of tLe 
Association also were examined as witness- 
es and they were quesiinned whether 
they had any personal knowledge of any 
transaction in which any of the respcn- 
dents had acted as touts. Their answeis 
were in the negative. No questicns were 
put to them whether previous to the 
passing of the resolution or even after- - 
wards tkey had heard of the reputation’ 
of ihe respondents, as these, in the face 
of the resolutions of the Bar Asscciaticn, 
would have been proper questions to be 
asked: as the resolution of tle Bar 
Association is that the respondents have 
ihe reputaticn of being touts ; and itis 
evidence only cf such reputation. Iin- 
ally, the District Judge held that tle 
respondents had not been proved. to be 
touts. He rejected the application and 
directed tke District Bar Association to 
pay the costs of the proceedings before 
him to the ‘respondents. The learned 
District Judge is of opinion that the reso- 
lution of the Bar Association is of no 
value, because some of the members who 
were present at the meéling appeared be- 
fore him and were not prepared to sup- 
port it, that the resolution was invalid be- 
cause out of nearly 100 members only £7 
attended the meeting and only 19 of such 
members were qualified to vote at the 
meeting of the Association, the rest being 
defaulters in the payment of their dues 
to the Association. With regard to the first 
objection, I do not find anything in the 
statements of the members concerned, 
which may lead me to infer that they 
repadiated the resolution passed by the 
Association even if such repudiation really 
affected the case. All that the witnesses 
stated was that they were unable to say 
in view of the considerations 
placed before them in their examination as 
witnesses, they still adhered to the resolu- 
tion ; this does not amount to repudiation. - 

With regard tothe presence of default- 
ing members at the meeting, itis to be 
noted that the resolution was passed una- 
nimously by those present at the meeting 
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and at any rate there were 19 members 
who even according to tLe respondents were 
qualified to vote and not one out of them vot- 
ed against the resolution. On the other hand, 
they all unanimously voted for the resolu- 
tion. In my view this matter is no concern 
of the respondents. It is entirely a matter 
for the Bar Association to decide whether 
the defaulting members have or have 
ceased to be ils members. 
expression of the learned Counsel, purely 
a domestic matter with which the respon- 
dents have no concern. The resolution, in 
my opinion, does not become invalid on this 
ground. There are several other matters 
discussed in the order of the learned Dis- 
trict Judge which it is unnecessary for me 
to discuss at this stage in View of the order 
that I have decided to pass on this ap- 
plication. 

After examining the record of the pro- 
ceedings I have reached the conclusion 
that there has not been such an enquiry 
into this matter as is contemplated by 
the law. The Bar Association, on whose 
resolution these proceedings were initiated, 
did not have proper opportunity to present 
its case before the District Judge. It had 
declared its desire to produce evidence and 
had appointed six members to represent 
it in the proceedings before the District 
Judge. Some extraneous matters were in- 
troduced in the discussion before me, but 
I have purposely refrained from alluding 
to them. It is true thatit is hard on the 
respondents that these proceedings should 
have been protracted and there is a like- 
lihood of their facing another enquiry; but 
the proceedings indicate that they them- 
selves raised certain points before the 
District Judge which were not relevant to 
the enquiry and which apparently influenc- 
ed the District Judge to drop the proceed- 
ings. 

Jt is true, as contended by the respon- 
dents’ Counsel, that before me and also be- 
fore the District Judge the Bar Association 
had no right to appear as a party, but it 
was invited by the Senicr Subordinate 
Judge and subsequently by the District 


Judge to assist them in the enquiry. Iam- 


unable to understand how it could be held 
liable for the costs of the respondents. The 
order as to payment of costs by the Bar 
Association must be set aside as illegal. 
An objection was taken that the Bar As- 
sociation has no right to present this ap- 
plication, butthe case is before me under 
s. 107, Government of India Act of 1915, 
and itis open to me to take cognizance of 
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these proceedings on information supplied 
by any person. Though the Bar Assozia- 
tion is not entitled to appeear before me as 
of right, it is within my power to allow it 
to place the proper material before me to 
enable me to do justice in the case and 
consequently, I have allowed the Bar As- 
sociation to'assist me in the disposal of these 
proceedings. 

A contention was raised before m2 and 
this contention also seems to have found 
favour with the learned District Judge that 
the Bar Association should have given an 
opportunity to the respondents to appear 
and show cause before it why the resolu- 
tion should not be passed. This resolu- 
tion, it may be mentioned, was passed by 
the Bar Association in pursuance of a 
report of a Sub-Committee appointed by 
it to enquire into the conduct of certain 
persons. I am not aware of any provision 
of law under which the respondents were 
entitled to be heard in such proceedings 
before the Bar Association. In fact the 
very nature of the proceedings of the As- 
sociation indicates that it is not contemplat- 
ed that it should hold a judicial enquiry. [t 
is the function of the District Judge to hold 
such an enquiry. In view of what I have 
stated above, I consider that there should 
be further enquiry into the matter by the 
District Judge, an enquiry in which either 
the District Bar Association should be al- 
lowed to produce evidence in support of 
its resolution, or the District Judge should 
ascertain from the Bar Association what 
evidence could be produced in support of 
the resolution and examine the evidence 
and material placed before him by it. 

In order to safeguard the respondents 
from, what their Counsel describes, un- 
necessary trouble by protracted proceed- 
ings, I direct that before the District Judge 
proceeds with the further enquiry directed 
by me, the Distrtct Bar Association, Ho- 
shiarpur, should call another meeting special- 
ly convened for the purpose of passing a 
resolution declaring the respondents or any 
of them to be or not to be touts. This 
meeting shall be convened within one 
month from to day and a copy of the reso- 
lution passed thereat certified by the 
President and the Secretary of the Associa- 
tion shall be submitted to the District Judge 
within three days from the date on which 
the meeting ts convened. Tne District 
Judge will fix a date about six weeks from 
to-day for the hearing of the case and will 
then proceed with the enquiry in accord- 
ance with law. At such enquiry the res- 
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pondents shall be given an opportunity to 
produce such further evidence as they may 
desire to produce. The learned District 
Judge should, unless he sees any reason to 
the contrary, allow the Bar Association to 
be represented by its representatives in the 
enquiry before him, to lead evidence and 
to cross examine witnesses. The order of 
the District Judge passed on April 27, 1935, 
is hereby set aside including the order as 
to costs. No order as to the costs of these 
proceedings. 


D. Order accordingly. 





_ . PATNA HIGH COURT. 
Criminal Miscellaneous Cases Nos. 50, 51 
53, 54, 56 and 57 of 1936 
October 8, 1936 
AGARWALA, J. 

HEMENDRA NATH GUPTA AND otagrs 
—PETITIONERS 


VETSUS 
_ EMPEROR—Oppostre Party 

Criminal Procedure Code (Act V of 1898), ss. 197, 
215, 190 (1) (b)- Chota Nagpur Encumbered Estates 
Act (VI of 1876), s. 21—Manager appointed under 
s. 21—Whether public servant under s. 19, Penal 
Code (Act XLV of 1860)—Duties of such manager— 
Sanction for his prosecution for acts done in public 
capacity—Necessity of—Statement of fact not made 
oe but bia in document annexed to 
charge-sheet—If sufficient compliance wi 
(b), Criminal Procedure Code. P ie 

While exercising the functions referred to in Part 
IV ofthe Chota Nagpur Encumbered Estates Act 
relating tothe settlement of debts, the Manager is 
a Judge within the meaning of s. °9 of the Penal 
Code. That being so, s. 197, Criminal Procedure 
Code, debars his prosecution on a charge of any of 
the offences alleged to have been committed by him 
while acting, or purporting to act, in the discharge 
of his official duty. This section has been com plete- 
ly recast by the Amending Act of 1923. The 
amendment has widened the scope of the section 
and now protects the persons referred to in it. not 
only in respect of offences committed while acting in 
the particular capacity referred to in the section 
but in respect of offence committed while aching, or 
purporting toact, in the discharge of official duties 
also. That the Manager under Chota Nagpur En- 
ee Estates Act, ig an official there can be no 

oubt. 

Section 21 of the Chota Nagpur Enc üg- 
tates Act, declares that a NTE 
under the Act shall be deemed a public servant 
within the meaning of the Penal Code. In his capa- 
city as manager it is his duty to pass bills for 
work done by the contractor, so that, while passing 
the bill or bills the Manager is acting in his official 
capacity and in discharge of his official duty, and, if 
it is found that he has committed an act at a time 


when he was doingdor purporti 
duty, this will be Safa porting to do) an official 


ent to attract the isi 
of s. 197 of the Criminal Procedure Code. And 
consequently sanction for his prosecution is neces- 
sary and the proceeding without such sanction can 
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Gangaraju. v. Kandi: 
boyina Venki (1) and Ram Singh v. S. A. Rizvi (2), 
relied on. 
“ Where the facts though not actually written on 
the charge-sheet, were contained in a separate docu- 
ment annexed to if: 

Held, that it was sufficient compliance with s. 190 
(1) (b), Criminal Procedure Code. 

Messrs. Manohar Lal, K. K. Banerjee, 
S. C. Majumdar, A. K. Ghosh, S. N. Sahay, 
A.N. Biswas, Bhabananda Mukherji, S. M. 


- Gupta and G. C. Das, for the Petitioners. 


The Government Advocate and the Assis- 
tant Government Advocate, for the Crown. 


Judgment.—These six petitions are by 
three persons against whom proceedings 
are pending in the Court of the Sub-Divi- 
sional Magistrate of Daltonganj on 
charges of cheating, forgery, fabricating 
false documents and conspiring to commit 
these offences. The petitioner, Hemendra 
Nath Gupta, is a Court of Wards Manager; 
Sukhomoy Moitra is a Sub-Overseer in the 
employ of the Court of Wards, and Raj 
Dular Singh is a contractor who, it is said, 
had been employed to do certain work on 
behalf of two estates, the Chainpur estate 
and the Bisrampore estate. Chainpur estate 
is under the Court of Wards management 
and -the managment of the Bisrampore 
estate has been taken over under the Chota 
Nagpur Encumbered Estates Act of 1876. 
The facts which have given rise to the 
prosecution are alleged to be as follows: 
Tne contractor having done certain work 
for these two estates, and his work having 
been checked by the Wards Sub-Overseer, 
bills for the work were passed by the 
Manager. It is alleged that the amount of 
work charged fer was not in fact done by 
the contractor, that the Sub-Overseer who is 
supposed to have checked the work passed 
accounts which misrepresented the true 
state of work done and that the Manager 
passed the bills knowing that the work had 
not actually been done. On June 30, 1936, 
the Deputy Commissioner ordered the Dis- 
trict Board Supervisor and the District 
Board Overseer to check the work which 
had been charged for. ‘These officers 
reporled that work had been charged for 


which had not been done and that excess 


charges had been made for work that had 
been done and that the petitioner Suk hcmoy 
Moitra had apparently given imaginary 
figures in his measurement book and had 
not, in fact, correctly checked ihe work 
done. It was estimated by ihese officers 
that as a consequence the estates had had 
to pav for Rs. 700 in excess of ihe value 
of the work actually performed. On 


“1936 
-receipt of these reports the Deputy Com- 
. missioner sent the measurements and the 
report to the Senior Wards Deputy Collector 
with instructions to him to examine the 
papers and, if desirable, to institute 
criminal proceedings. The Deputy Col- 
lector, thereafter, wrote to the Police a 
letter, which has been treated as the first 
information in the case, requiring an 
investigation of the charges against the 
Sub-Ovyerseer and the contractor. With 
this letter the Deputy Collector sent the 
report of the District Board Overseer and 
Supervisor and other relevant papers. 
After investigation the Police submitted a 
charge-sheet: against the contractor, the 
Overseer and the Manager, Hemendra Nath 
Gupta, and arrested the latter but released 
him on bail. In the present applications it 
has been sought to quash the proceedings 
at present pending or to transfer them 
from the Court of the Sub-divisional Magis- 
trate at Daltonganj. 

The first ground in support of the appli- 
cation to quash the proceedings is that the 
sanction of the Local Government to the 
prosecution of Hemendra Nath Gupta has 
nct been obtained as required by s. 197, 
of -the Code of Criminal Procedure. So far 
as it is relevant for the present purpose 
that seclion is as follows:— 

“When any person, who is a Judge within the 
meaning of s. 19 of the Indian Penal Code, is accused 
of any offence alleged to have been committed by 
‘him, while acting or purporting to act in the dis- 
charge of his official duty, no Court shall take 
cognizance of such offence except with the previous 
sanction of the Local Government.” 

It is contended that the petitioner 
Hemendra Nath Gupta is a Judge within 
the meaning of s. 19 of the Penal Code. 
That section defines the word “Judge" to 
denote: 

“not only every person who is officially designated as 
a Judge, but also every person who is empowered by 
law to give, in any legal proceeding, Civil or Crimi- 
nal, a definite judgment, or a judgment which, if 
not appealed against, would be definitive, or a judg- 
ment which, if confirmed by some other authority 
would be definitive.” 


Reference was made to various sections 
ofthe Chota Nagpur Encumbered Estates 
Act of 1876 which, it is contended, show 
that the duties and powers of a Manager 
under that Act are such that he falls within 
the definition of a Judge under s. 19 of the 
Penal Code. One of the duties of such a 
Manager is to ascertain what debts were 
owed by the proprietor of the estate at the 
time the management of the estale was 
assumed and to decide the validity of those 
debts and the amount of interest payable 
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on them. The procedute to be followed 
by the Manager in deciding these questions 
is analogous to the procedure of a Civi 
Court and s. 10 of the Act provides that 
the decision of the Manager, unless appeal- 
ed from, shall be final. It is true that 
under the concluding words of the first 
paragraph of s. 10 the decision of the Mana- 
ger issubject to the provisions of ss. 10-A 
and 21-A which, respectively, authorise 
the Commissioner and the Board of Revenue 
to revise, modify, or reverse the Manager’s 
decision; but, subject to any such action by 


-the Commissioner or the Board of Revenue, 


the decision is final. In my View, there 


-ean be no doubt that while exercising the 


functions referred toin Part IV of the Act 
relating to the settlement of debts, the 
Manager is a Judge within the meaning of 
s. 19 of the Penal Code. That being so, 
s. 197 debars his prosecution on a charge 
of any of the offences alleged to have been 
committed by him while acting, or pur- 
porling to act, in the discharge of his 
official duty. This section has been com- 
pletely recast by the Amending Act of 1923. 
Before the amendment very nice questions 
arose as to whether a Judge or public 
servant, referred to in s. 197, could not be 
prosecuted without the sanction of the 
Local Government only for an offence com- 
mitted by him as a Judge or public servant, 
or whether the section had wider appli- 
cation. The amendment, as has been 
pointed out ina number of recent decisions, 
has widened the scope of the section and 
now protecls the persons referred to 
in it, not only in respect of offences 
committed while acting in ths parti- 
cular capacily referred to in the 
section, but in respect of offence committed 
while acting, or purporting to act, in 
the discharge of official duties also. That 
the Manager isan official, there can be 
no doubt. Section 21 of the Act declares 
that every Manager appointed under the 
Act shall be deemed a public servant 
within the meaning of the Indian Penal 
Code. In his capacity as Manager it was 
his duty to pass bills for work done hy 
the contractor, so that, while passing the 
bill or bills in the present case, the 
Manager was acting in his official capacity 
and in discharge of his official duty, and, 
as was pointed out in Jugjavarapu Ganga- 
raju v, Kandiboyini Venki (1), by Mr. 
è 


(1) 52 M 602; 118 Ind, Cas. 102; A I R 1929 Mad, 
659; 30 Cr. L J 864; 30 L W 116; 57 M LJ 31; Ind, 
Rul. (1929) Mad. 742; (1929) M W N 387. 
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Justice Waller: 

“If itisfound that the Judge, E EA or 
public servant has c.mmitted an act at atime 
whenhe wes doing (or purporting to do) an 
cficial duty, this will te sufficiint to attract the 
Łrovisions of this sce! ion, that is to say,s. 197, 
of the Criminal Procedure Code.” 

This decision was cited with approval in 
this Court in the case of Ram Singh v. 
S. A Rizvi (2). In my view, in the pre- 
sent instance the offence with which the 
Manager is charged must be held to have 
been committed in the discharge of his 
official duties and therefore, the sanction 
of the Local Government to the prosecu- 


tion was necessary. Admittedly, that 
sanction was not obtained prior to the 
institution of the present proceedings 


against the Manager. The prosecution of 
the Manager must, therefore, be quashed. 

With regard to the other two petitioners, 
it is contended that their prosecution 
should also be quashed on the ground 
that the charge-sheet, on which the Magis- 
trate took cognizance of the cases against 
them, was not “areport in writing ‘of the 
facts” as required by cl. (b) of sub-s. (1) 
of s. 190. Reliance was placed upon a 
decision of the Bombay High Court in 
In re Shivlingappa Bhagappa (3). In that 
case, Column 7 of the charge-sheet, which 
should have contained information of the 
nature of the offence and the circumstances 
connected with it, contained the follow- 
ing entry : 

“In connection with Hubli Town Civil Revision 
Nos. 36 and 37 of 1927 the accused noted in the 
charge-sheet and others conspired with each other 
and abetted one ancther in committing offences under 
ss. 161 to 165 and 109, Indian Penal Code.” 

The Court held: that this was not a 
statement of the facis as required by 
s. 190 (1) (6) of the Code of Criminal 
Procedure. The Bombay case followed two 
previous decisions of the Calcutta High 
Court, 172. Lee v. Adhikarry (4) and Nagen- 
dranath Chakravarty v. Emperor (5). Those 
cases, in my view, are  distinguishahle 
from the ‘present. So far as the contractor 
and the Sub-Overseer are concerned, the 
facts alleged against them are contained 
in the Overseer’s report to the Deputy 
Commissioner and this was attached to the 
first information by the Deputy Collector 


(2) 14 Pat, 299 at p. 309; 155 Ind. Cas. 126; AI R 
1935 Pat, £2; 15P LT 715; (1935) Cr, Cas, 83; 36 
Or. L J 650;. TRP S52. 

(3) 82 Bem. L R 72; 127 Ind. Cas. 110; A I R 
1930 Bom. 372; 31 Cr. L J 1142; Ind. Rul. (1930) 
Bom. 494: (1930) Cy Cas. 891. 

(4) 37 C 49; 5 Ind. Cas. 553; 14 C W N 304; 11 Cr. 


145. 
(5) 51 C 402; 81 Ind Cas. 220; 38 O LJ 388; A I 
R i924 Cal. 476; 25 Cr. LJ 732. 
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and was fixed tothe charge-sheet by the 
investingating officer who submitted it, 50 
that, although the facts were not actually 
written out in the document which is called 
the charge-sheet, they were contained in 
a document annexed to the charge- 
sheet. That, in my opinion, was 


‘sufficient compliance with the require- 
‘ments of s. 190 (1) (b) of the Code of Crimi- 


nal Procedure. I would, therefore, reject 
the applications of these petitioners to quash 
the proceedings against them. 

There remains the applications made on 
their behalf for transfer of the proceed- 
ings from the Court of the Sub-Divisional 
Magistrate. The application for transfer 
is not opposed, butit is suggested by the 
learned Government Advocate that the 
circumstances of the present case do not 
justify the case being sent altogether out 
of the District and the inccnvenience of 
this course is painted out in the view of 
ihe fact that the material witnesses are 
officials and others residing in Daltonganj 
where it is possible for the trial of the 
petiticners to be held by a Court which is 
above any suspicion cf being influenced 


‘by local conditions, viz, by ‘the Sessions 


Judge of Ranchi who sits at Daltonganj 
to try Sessions cases arising inthe Dal- 
tonganj District. The question of trial 
by the Sessicns Court, however, will arise 
only in the event of the accused 
being committed to the Sessions for 
tria!. Before that silage is reached a 
judicial enquiry has to be held by a Magis- 
trate. There is no objection on behalf of 


the petitioners tothe commitment proceed- 


ings being conducted by the Sub-Divisional 
Magistrate who at present has seisin of 
them. The present proceedings, therefcre, 
will continue before the Sub-Divisional 
Officer, and in the event of his finding 

a prima facie case to be established against 
the two petitioners, he will cemmit them 
to the Court of the Judicial Commissioner of 
Ranchi for trial. 

D. Application rejected. 





MADRAS HIGH COURT 
Letters Patent Appeal No. 75 of 1935 
September 4, 1936 
PANDRANG Row anD K. S. MENON, Jd. 
PULIYERI KUNHUKUTTAN alias 
KELU —APPELLANT 
VETSUS 
IMBICHIKUTTAN alias 
IMBICHIKUNHAN AND OTHERS— 
RESPONDENTS 
Malabar Law—Kanom—Renewal of kanom before 
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_ expiry of prior demise—Renewal to take effect from 
its date—Absence of necessity—Validity of renewal 
— Power of sthanam-holder to demise sthanam prop- 
erties for 12 years. 

A renewal of a kanom before its expiry bya 
sthanam-holder is valid and binding on the sthanam 
jf itis to take effect from the date of the renewal 
itself, even in the absence of valid necessity for the 
renewal, Considerations which arise in deciding the 
question of the validity of such a renewal are differ- 
ent from those that arise with regard to renewals 
which are to take effect after the expiry of the period 
of the prior demise, because inthe case of a renewal 
to take effect at once there is an implied surrender 
and a grant of afresh demise and once a surrender 
is accepted the sthanam-holder has in the ordinary 

-course of managemert the right to demise the prop- 
erty for the customary period of 12 years if the terms 
of such demise’ are not onerous or detrimental to 
the sthanam. It is also immaterial whether the new 

‘demise is granted tothe same person or a stranger 
or whether itis granted on the same dayora few 
days or months after the surrender. Vatavatia 
Nair v. Kanath Puthen Vittil Kuppassan Menon (1), 
ee C. M. A. 406 of 1928, followed. 


. P. A. against the judgment of 
Mr. Justice Varadachariar in S.A. No. 3 of 
1931, preferred against the decree of the 
Court of the Subordinate Judge of South 
Malabar, in A. S. No. 164 of 1929, preferred 
against the decree of ihe Court of the 
Subordinate Judge cf South Malabar, at 
Calicut in: A. S. No. 164 of 1929, preferred 
c gainst the decree of the Court of the Dis- 
trict Munsif cf Calicut (Additional) in O. S. 
No. 1009 of 1926. 

Mr. K. P, Ramakrishna Ayrar, for the 
Appellant. 

Messrs. K, Kutttkrishna Menon and K.N. 
Kumaran, for the Respondents. 
-~ Jjudgment.—This is an appeal against 
the jungment of Varadachariar, J., in S. A. 
No. 3 of 1931. The facts are all set out in 
the first paragraph of that judgment and it 
is unnecessary to repeat them. The only 
question for decision is whether Ex. IT, a 
renewalofike kanom demise Ex. A four 
years before theexpiry of the period under 
the latter, but to take effect on the date of 
the renewal itself, executed by a predeces- 
sor of the 4th defendant, who was the then 
sthanam-holder to the father of defendanis 
Nos. 1 and 2 in respect of properties apper- 
taining to the sthanam, is valid and binding 
on the sthanom, in the absence of proof of a 
valid necessity for such a renewal. Our 
learned brother, preferring to follow the 
trend of recent decisions of this Court the 
last of which in C. M. A. No. 406 of 1928, to 
that reported in Vatavatta Nair v. Kanath 
Puthen Vittil Kuppassan Menon (1) held 
that it was valid. Mr. K. P. Ramakrishna 
Ayyar for the Appellant, relying on the de- 
a 36M L J 630; 51Ind. Cas 740; A I R 1919 Mad, 
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cision in Vatavatia Nair v. Kanath Puthen 
Vittil Kuppassan Menon(1) contends that con- 
siderations which arise in deciding the ques- 
tion of the validity of such renewals are ihe 
came whether such a renewal is to take 
effect at once or in the expiry of the period 
under the prior demise, In this we are un- 
able to agree with him. This question was 
gone into elaborately by the learned Judges 
who decided C. M. A. No. 406 of 1928 aud they 
came tothe conclusion thatthe two sets of 
cases are governed by entirely different 
considerations. As we agree with tke con- 
clusion arrived at in that case and general- 
ly with the reasons, it is unnecessary to 
enter int) a lengthy discussion here. In 
the case of a renewal to take effect at 
once, thereis animplied surrender and a 
grant of a fresh demise. It is certainly open 
toa tenant, a kanomdar, to surrender the 
unexpired portion of his term. Ths land- 
lord or the sthanam-holder is no doubt not 
bound to accept such a surrender. But 
there is nothing in law to prevent him from 
accepting it, provided of course there isno 
fraud or other circumstances vitiating the 
transaction. Once the surrender is accept- 
ed; the sthanam-holder has, in the ordinary 
course of managment of sithanam properties, 
ihe righ’ to leasa the property for the cus- 
tomary period or demise if on nominal 
kanom for the usual period of 12 years, pro- 
vided the terms cfsuch leases or kanom 
demises are noi onerous or otherwise to the 
de:riment of the sthanam. It is immateri -l 
whether the new demise is granted to the 
same person or a stranger or whethar it is 
granted the same day ora few days or 
months hence. In this case the amount of 
kanom in Kx. Illis the same as Ex. A and 
is only nominal, beingonly Rs. 10 end the 
rent reserved in the renewed demise is the 
same asin Ex. A. The renewal cannot, 
therefore, be said to be less beneficial to the 
sthanam. But Mr. K. P. Ram krishna Ayyar 
contends that, as the income from the 
sthanam properties including the renewal 
fee is the absolute property of the sthanam- 
holder for the time being; the grant of 
renewal by one sthanam-holder before the ex- 
piry of the term under the prior demise 
would be prejudicial tothe person who will 
happen to be the holder of the sthanaum at the 
time the prior period expires, inasmuch 
as he will be deprived of the renewal fees 
and that the principle of the decision in 
C. M. A. No. 406 of 1928 does not apply to 
dealings in respect of sthanam properties by 
a sthanam-holder. Bub once it is granted 
thatit is within the ordinary powers of 
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management for a sthanam-holder to grant 
leases for 12 years end to demise ona 
nominal kanom for 12 years and not merely 
to enure during the life-time of the sthanam 
holder, the argument loses all its force, and 
it is not disputed befora us that he has 
such powers. There isno reason, therefore, 
for not applying the principle of the deci- 
sion in O. M. A. No. 406 of 1928 to cases of 
renewals by sthanam-holders of demise in 
respect of sthanam properties as well, which 
take effect from the dates of such renewals. 
The appeal is, therefore, dismissed with 
costs. 
4. Appeal dismissed. 


aap ndatan na aaa ahan adana 


PATNA HIGH COURT. 
Criminal Revision No. 452 of 1936 
September 15, 1936 

ROWLAND, J. 
RAMDIN LAL—Acctssp—PEsTITIONER 
versus 


EMPEROR - Oprostrs Party 
Criminal Procedure Cole (Act V of 1898), ss. 195 (h°, 
476-A, 407, 233—Penal Code (Act XLV of 1860), 
s. 193—Offence under s. 193, Penal Code, in Court 
of Second Class Mag'strate—Additional District 
Magistrate, whether can make complaint in respect 
of such ofence—-Statutory bar, whether fatal— 

S. 233, failure to comply with, whether fatal, 
Under s. 195 (4), Criminal Procedure Code, the 
essential preliminary to taking cognizance of an 
offence under s. 193 of the Penal Ccde, committed 


in a prosseding in any Court is that there should - 


b2 the complaint in writing of such Court or some 
other Court to which such Court is subordinate. 
Consequently the Additional District Magistrate can- 
not make a complaint under s. 193, Penal Code, for 
offence committed im the Court of Second Class 
Magistrate, the reason bing that Second Class 
Magistrate cannot be deemed to be subordinate to 
the Additional District Magistrate within the mean- 
ing of s,195 (b), Criminal Procedure Code, 

Where a statute says that a particular thing shall 
not be done unless a bar is removed, the statutory 
prohibition stands, and everything done in contra- 
vention of the prohibition is bad. 

[Case-law referred to.] 

A failure to comply with the provisions of s, 233, 
Criminal Procedure Uode, mayor may not be fatal 
according to the circumstances of the case. Sachchi- 
danand Prasad v. Emperor (5), relied on. 


Cr. R. from an order of the Sessions 
Judge of Patna, dated July 25, 1936, mo- 
difying that of the Sub-Divisional Magis- 
irate of Patna City, dated June 25, 1936. 

Mr. Avadhesh Nandan Sahay, for the 
Petitioner. 

Mr. K. K. Banarji, for the Assistant 
Government Advocate, for the Opposite 
Party. ° 

Judgment.- The petitioner has been 
convicted under s. 193 of the Indian Penal 
Code in respect of an offence said to have 
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been committed in respect of false evidence 
said to have becn given in the course cf a 
deposition wkich he gave before a Second 
Class Magistrate, Mr. S. M. Rab. After the 
proceedings in which that deposition had 
been given had terminated, the accused in 
that case, one Mithu, moved for an order 
under s. 476 of the Code of Criminal Proce- 
dure for the institution of proceedings and 
for the presentation of a complaint against 
the petitioner. By this time the officer who 
tried the previous case had been transfer- 
red and Mr. Khan referred the matter to 
the Sub-Divisional Officer or the District Ma- 
gistrate to determine under s. 559 of ihe 
Code of Criminal Procedure, if necessary, 
who was to be considered the succes- 
sor of Mr. Rab. A petition was also 
presented by Mithu to the Additional 
District Magistrate who took up the matter 
on this pelition and purporting to act under’ 
s. 476-A ofthe Code of Criminal Procedure 
drew up a proceeding and framed a com- 
plaint under s. 193 of the Indian Penal 
Code on which the petitioner was tried and 
convicted as above. 

The regularity of these proceedings is 
challenged onthe ground that the Addi- 
tional District Magistrate had no jurisdic- 
ticn to take any proceeding under s. 476-4 
or to institute the complaint in respect of 
the cffence committed in the Court of Mr. 
tab. Under s. 195 (b) the essential preli- 
minary to taking cognizance of an offence 
under s. 193 of the Indian Penal Ccde com: 
mitted in a proceeding in any Court is that 
there should be the complaint in writing 
cf such Court or some other Court to which 
such Couit is subordinate. So the question 
raised is whether tLe Additional. District 
Magislralte is scme cther Court to which 
the Court cfthe Second Class Magistrateis 
subordinate. Sub section (3) of s. 195 says 
that a Court shall be deemed to be subord- 


inate for the purposes of this section to the 


Court tc which appeals ordinarily lie from 
ihe sentences of the former Court. So we are 


do see 10 whom do appeals ordinarily lie 
from the Court of the Second Class Magis- 
trate. 


The answer is in s. 407, cl. (1) of the 
Coée, and the appeal is to the District 
Magistrate, There is power under s. 407 (2) 
in the District Magistrate to direct that 
appeals may be heard by any Magis- 
trate of the first class subordinate to 
him and duly empowered and there is 
power to allow appeals to be presented 
to such - a Subordinate Magistrate. 
This does not, however, alter the pro- 
vision of s. 407, cl. (1), under which it is 
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tothe District Magistrate that the appeal 
lies in the first instance. An Additional Dis- 
trict Magistrate by virtue of s. 10, cl. (3), 
is deemed to be subordinate to the District 
Magistrate for the purpose of this section. 
It. appears to be the opinion of all the High 
Courts that where a Sub-Divisional Officer 
or other Magistrate of the first class is 
empowered under s. 407 (2) to hear or to 
receive appeals, this will not make him the 
Court to which the appeals ordinarily lie 
for the purpose of these sections, and I 
cannot find any principle on which the 
case of an Additional District Magistrate 
can be distinguished from the case of 
another Magistrate of the first class sub- 
ordinate to the District Magistrate. There- 
fore the complaint was presented by a 
Court which was not the proper Court hav- 
ing jurisdiction to present it. 

It has been suggested by Mr. K. K. 
Banarji, appearing forthe Assistant Govern- 
ment Advocate that what has occurred is 
an irregularity curable by s. 537 of the 
Code of Criminal Procedure. There are, 
however, difficulties inthe way of taking 
this view since {he amendments made in 
the Codein 1923. Before that date under 
8.537 (b) the want of jurisdiction or any 
irregularity in any sanction required by 
8. 195, or any irregularily in proceedings 
taken under s. 476, wascured if in fact 
it had not occasioned a failure of justice. 
But this clause has bcen repealed and the 
inlenlion seems to beto keep a want of 
complaint under s. 476 outside the scope 
of this section. 

It is then suggested that s. 529 (e) may 
assist {he proseculion. Under this clause 
if a Magistrate not empowered by 
law to take cognizance of an offence 
under s. 190, sub-s. (1), el. (a) or cl. (b) er- 
roneously in good faith does that thing, his 
proceedings shall not be set aside merely 
on the ground ofhis not being so empower- 
ed. Section 190, sub-s. (1), cl. (a) refers to 
cases in which there is a complaint and 
cannot, I think, cover cases under which 


ithas to be held that there is no complaint 


as required by law before the Court and 
the words “not be so empowered” refer to a 
want of power in the Magistrate rather 
than a defect in or absence of the com- 
plaint itself. On the other hand, s. 530 de- 
clares void the proceedings of a Magistrate 
who not being empowered by law in this 
behalf [cl. (p)] tries an offender. I have 
doubt whether this clanse is strictly ap- 
plicable. It appears to be intended prima- 
rily for cases where a Magistrate with 
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limited powers tries a case triable only by 
a Sessions Court or a Magistrate of a higher 
clasa The case where there is a statutory 
bar tothe taking of proceedings appears 
tome to stand on its owa footing. It comes 
under the rule that where a statute says 
that a particular thing shall not be done 
unless a bar is removed, the statutory pro- 
hibition stands, and everything done in 
contravention of the prohibition is bad. 

Mr. Banarji cited the Privy Council de- 
cision in the case of Abdul Rahman v. 
Emperor (1), and contended that the dis- 
tinction between an irregularity and an 
illegality which has been assumed by the 
majority of the Courtsin India since the 
decision in Subramania Ayyar v. Empzror 
(2), is illusory and that in all such cases 
where an irregularity or even a disobedience 
of a mandatory provision has occurred, 
the question is whether it has resulted in 
a failure of justice, their Lordships having 
observed : 

“the bare fact of such an omission or irregularity 
as occurred in the casa under appeal unaccompanied 
by any probable suggestion of any failure of justice 
having been thereby occasioned, is not enough to 
warrant ths quashing of a conviction, whic’, in 


their Lordships’ view may be supported by the 
curative provision of ss. 535 and 537.” 


In this Court, however, the malter does 
not appear to be res inieyra. More than 
once the absence of a complaint under s, 478 
has been heldto be fatal to the subsequent 
preceedings and I think I should not go 
against those decisions. I may refer to 
Subhag Ahir v. Emperor (3), and Barham- 
deo Singh v. Emperor (4). 

Wor these reasons the Rule must be made 
absolute and the conviction and sentence 
seb aside. 

Another point was taken thatthe charge 
framed wasin contravention of s. 233 of 
the Code of Criminal Procedure, in that a 
singie charge was framed in respect of two 
or three statements alleged to befalse. The 
proper course, as has been repeatedly point- 
ed out, is that eaca distinct ofence should 
be the subject of-a distinct charge. A failure 
to comply with the provisions of this section 


(1) 541A 96;5 R 53,8 PLT 156; 100 Iad. Cas, 
227: AIR 1927P C 44; 31 OW N2IG3AL J 
117;.(1927) M W N 103; 38M L T 64,4 O W N 283; 
98 Or. LJ 259; 6 Bur. LJ 65: 52 M L J 585,29 
Bom. L R 813; 450 LJ 41 (P O). 

(2) 25 M 61; 28 I A 257; 3 Bom. L R 510;50W N 
866: 11 M LJ 233; 2 Weir 27}; & Sar. 10) (P O). 

(3) 12 P L T 905; 135 Ind. Case 529; 330r. L J 
153, Ind. Rul. (1932) Pat. 40; LL Pat, 155; (1932) Or 
Cas. 269: A I R 1932 Pat. 152. 

(4)9P LT 151; 105 Ind. Oas. 230; 23 Cr. L J 992; 
AIR 1928 Pat. 102, 
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may or may not be fatal according to the cir- 
cumstances ofthe case. As pointed out in 
Sachchidanand Prasad v. Emperor (5°, the 
defect has been condoned in some cases 
where the accused could not be pre- 
judiced, as for instance, when all the 
offences charged had been committed on 
the same day and on the same oc- 
casion though it would be otherwise if 
the offences had been committed . at 
different times and places. In the present 
case that defect inthe charge would not 
by itself have been fatal; but I wish to say 
that such defects should be carefully 
S by all Magistrates as far as pos- 
sible. 

Iam indebted to Mr. Avadhesh Nandan 
Sahai for the petitioner as well asio Mr. 
K. K. Banarji who appeared on behalf of 
the Assistant Government Advocate, for 
the care and completeness with which they 
have placed before me the law and the 
decisions bearing on it. ; 
Rule made absolute. 


D. 
(5) 14 PL T 580; 144 Ind. Cas. 936; 34 Cr. L J 
vat 6 RP130; AIR 1930 Pat. 48°; (1923) Cr. Cas, 
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Civil Miscellaneous Petilicn Ne. 5722 
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in 
Appeal Suit No. 211 of 1928 
August 31, 1936 
VENKATASUBBA Rao, Orre. C. J. AND 
Horwi i, J. 
Inve KANTHEESWARAM EKANTHA- 


LINGASWAMI KOIL—PETITIONER 

Court Fees Act (VII of 1870), ss. Sand 12 (15, 
11— Civil Procedure Code (Act V of 1908), O. VII, 
r. 2, O. XX, r. 12—Decision of Taxing Oficer, finali- 
ty of— Power of High Court to revise such decision 
—Claim for future mesne profits—Court-fee—Claim 
disallowed by trial Court—Appeal—Necessity of 
court-fee. 

The decision of tha Taxing Officer unders.5 cf 
the Court Fees Act, is final and the High Court has 
no jurisdiction to revise the same even if itis of 
opinion that the decision is wrong. 

In respect cf future mesne profits no portion of 
court-fee is payable before the final decree is passed 
and even then ifthe plaintiff dces not seek to exe- 
cute the decree which he has obtained he need not 
pay court-fee. [p. 974, col. 1.] 

Where the plaintiff omitted to claim in his plaint 
future mesne profits and subsequently applied for 
permission to amend the plaint by including a 
claim for such profits which was disallowed by the 
trial Court and in an appeal by the defendant he 
preferred a memorafidum of ubjection claiming future 
mesne profits: 

Held, that the plaintifi-respondent was not bound 
to pay ad valorem court-fee in respect of his claim 
for future mesne profits. 
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The power of a Court to grant future mesne profits 
ond future interest is an exception to the gercral 
rule that a plaintifl can only sue on such causa of 
ation as has arisen on the date of filing the suit, 
Ranga Pai v. Baba (4), Kasturi Chetty v. Deputy 
Collector, Bellary (5), Swaminatha Aiyar v Guru- 
swami Mudaliar (6) and Kandunni Nair v. Ittunni 
Raman Nair (7), and other cases referred to. [p. 
975, col. 2.] 

The power of the Court to award mesne profits 
subsequent to suit is discretionary. 

C. M. P. praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to issue 
a certificate for the refund of the excess 
court-fee paid on the Memorandum of Cross: 
Objections in A. S. No. 211 of 1928 pre- 
ferred to the High Court against the decree 
of the Court of the Subordinate Judge of 
Tinnevelly in ©. S. No. 18 of 1923 (O. S. 
No. 6 of 1924, Additional Sub-Court, Tinne- 
velly). 7 
. Messrs. To R. Venkatarama Sasiri and 
K. R. Rama Ayyar, for the Petitioner. 

The Government Pleader (Messrs. K. S. 
Krishnasamy Ayyangar) and N. Sreenivasa 
Ayyangar, for the Government. 

Venkatasubba Rao, Offg. C.J.—The 
plaintiff omitted to claim in his plaint 
future mesne profits and subsequently 
applied for permission to amend his plaint 
by including a claim for such profits. The 
lower Court, which passed a decree in his 
favour for possession, rejected that appli- 
cation. Against the decree for possession, 
the defendants liled an appeal in this Court 
and in tLe memorandum of cbhjections which 
the plaintiff filed, a claim was again put 
forward here to fulure mesne profite. Two 
questions have been argued and they arise 
in this way. The plaintiff contended that. 
on Lis memorandum of objections no court- 
fee was payable; as the claim which he 
preferred in appeal in this Cours could not 
in principle differ frem any claim he might 
have put f-rward in the Court of first 
instance. This contention was overruled 
by Mr. White, the then Taxing Officer who 
held that an ad valorem court-fee was pay- 
able on the amount claimed. Two questions 
have been argued; first, is the decision of 
the Taxing Officer revisable by the High 
Court ? and secondly, is his decision on the 
merits right? 

On the first question we are constrained 
to hold that unders.5 of the Court Fees 
Act the decision of the Taxing Officer has 
for every purpose beccme final. It is 
unnecessary to deal with the cases cited by 
Mr. Venkatarama Sastri bearing on the 
other sections of ihe Act such as s. 12. 
For instance, he strongly contended tha; 


1934 


in spite of the use of the word ‘final’ in 
s. 12, the High Court in the exercise of its 
revisional jurisdiction, can set aside at the 
Instance of the aggrieved plaintiffs, the 
orders cf the lower Courts regarding the 
court-fee payable by them on their plaints 
(vide observations in Muhammad Elliyas 
v. Rahim Bee (1), Kathiya Pillai v. Rama- 
swamt Pillai (2) and the Szeretary of State 
v. Reghunaithan (3). The question kere, 
however, turns: on the specific wording of 
s. 5, which prescribes that when a particular 
procedure is followed, the decision given 
becomes final. In this case a difference 
arose between the plaintiff's Advocate and 
the Court Wee Examiner as to the necessity 
of paying a court-fee on the memorandum 
of cbhjections. That difference was referred 
to the Taxing Officer, who held that an ad 
valorem fee was payable. The requirements 
of s. 5 are thus fulfilled and we must, giving 
the words of that provision their plain and 
nalur. | meaning, hold that the decision of 
the Taxing Oficer has become final end 
cannot ke impeached before us. It will 
be obscrved that in the matter of the edjudi- 
cation being final, the seclion makes no 
difference between the decisicn of tLe 
Taxing Officer and that of the Taxing 
Judge to wLom he may refer the question. 
To be consistent, the plaintiff must go the 
length of contending that the decision of 
the Taxing Judge can be no mere final 
under the section than that of the Taxing 
Officer; ihe anomaly of this pcsition is 
obvious. Apart frem my interpretation of 
the .section, the settled practice of the 
Court has been, dating back to the years 
1897 and 1898 totreat the adjudication of 
the Taxing Officer as final, and on a matter 
of this sort, it is desirable not to depart 
from the established practice Ranga Pai v. 
Baba (4), Kasturi Chetti v. Deputy Collector, 
Bellary (5), see also Swaminatha Aiyar v: 
Guruswamt Mudaliar (6) and Kandunni 
Nair y. Itiunni Raman Nair (7), while on 
this subject, I may usefully point cut that 
this section, like several other sections of 

(1) 56 M LJ 302; 114 Ind. Cas. £42; 29 L W 42; A 
IR 1929 Mad. 191, 

(2) 56 M L J 394; 119 Ind. Caes, 35; (1929) M W N 
286; 29L W 584; AI R 1929- Mad. 396; Ind, Rul. 
(1929) Mad. 967. 

(3) 56M 744; 144 Ind. Cas. 516; A I R 1933 Mad. 
506; Ind. Rul. (1933) Mad. 426; (1933) M W N 737; 
65ML J 25; 38 LW 0O. 

(4) 20 M 398. 

45) 2L M 269. 

(6)53 M LJ 457; 105 Ind. Cas, 119; A IR 1827 
Mad. ¥40; 26 L W 378. 


(7) 53 M 540; 127 Ind. Cas. 128; AIR1930 Mad. 


597; 58M L J 497; (1930) M WN 291; 31 L W 626; 
dnd. hul. (1990) Mad, 944, .- ; l 
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the Court Fees Act, is undoubtedly defec- 
live, as it makes no provision for the Taxing 
Officer being compelled to refer the ques- 
tion to the Judge of the Court. 

Al hough this conclusion should bz2 suffi- 
cient to dispose of the matter, we have 
ihought it proper to deal with the second 
contention, as the point raised is one of 
considerable importance. In dealing with 
this question, it is important to -bear in 
wind the procedure prescribed by the Code 
of Otvil Procedure in determining ihe 
amount of past and future mesne proits. 
As regards past mesne profits, the Court 
has the option either to pass a decree fixing 
the amount (that. decree in a sense is 
“tinal,” though the term is inappropriate, 
there being a single decree) or to pass a 
preliminary decree directing an enquiry as 
to the quantum of the profits and postpon- 
ing the passing of the final decree till the 
enquiry is held. But as regards future 
mesne profits, the Court has no such option, 
but is bound in the first instance to pass a 
preliminary decree directing an enquiry. 
Then turning to O. VII, y. 2, Civil Procedure 
Code, there can be no question thet in the 
very nature of things it applies to past 
mesne profits alone, for, it enacts that the 
cmount cf the claim shall be stated approxi: 
mately and itis obvious that future mesne 
profits are incapable of being estimuied, 
depending, as they do, upon an uncertain 
element, namely, the period of time which 
would intervene between the institution of 
the suit and the recovery of possession. In 
tLe Court Fees Act; there are two sections 
which are relevant for the present purpose. 
Section 7 (|) presczibes that in suits for 
money including suits for damages or com- 
pensation, ine court-fee shall be computed 
according to the amount claimed. Mesne 
profits being in essence damages or com- 
pensation, this section applies to suits for 
mesne profits. Once again, this provision 
ean have no reference to future mesne 
profits which, as already stated, are in- 
capable of being ascertained the plaintiff 
not being bound under O. VII, r. 2, Civil 
Procedure Code to state approximately the 
amount of such profits. Section 11 of the 
Court fees Act with the Madras amend- 
ment, provides for each of the cases which 
O. XX, r. 12, Civil Procedure Cede, contem- 
plates. Whatever obscurily there was in 
the law previcusly, there seems to be no 
rocm for dcubt under tLe present prcvi- 
sions. As already cbseived, in the matter 
of past mesne profits, a final decree may 
siraighiway be passed; in such a case’ 
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Part [of s. 11, applies, which enacts that 
if iLe profits decreed arein excess of the 
profits claimed, the decree shall not be exe- 
cuted until the excess court-fee is paid. 
ïf, kowever, in respect of past mesne proijts 
the decree passed is preliminary and not 
final, the first clause of Part IL applies. It 
provides that where an enquiry into past 
mesne profits is directed and the amount 
ascertained on such enquiry exceeds the 
amount claimed, no final decree shall be 
passed till the excess fee is paid. In the 
first case (that which falls under s. 11, 
Part I) the decree that has already been 
passed shall not be executed; in the second 
case (that which falls under s. 11, Part II, 
first clause) no final decree shall be passed. 
So much for mesne profits antecedent to 
the suit. Then as to subsequent profits, the 
second clause of Part I, provides that when 
a final decree is passed following upon a 
preliminary decrece directing en cnquiry 
(this is in strich accordance with O. XX, 
r. 12, Civil Procedure Oode), the final decree 
shall not be executed until the requisite 
eourt-fee is paid. The point to note is, 
and that is very important, that in respect 
of future mesne profits, no portion of the 
eourt-fee is payable before the final decree 
is passed; even then, if the plaintiff does 
not seek to execute the decree which he has 
invited the Court to pass in his favour, ke 
may altogether escape the payment of 
court-fee. This rule, which may appear 
anomalous, is, however, based upon an 
intelligible principle. A claim to subse- 
quent mesne profits is in respect of a 
cause of action not arising at the date of 
suil; nevertheless, the Court is empowered 
to grant them by way of an exception to 
the general rule that the reliefs claimed 
should be confined to causes of action which 
had already arisen; but as has been poinied 
out in Doraiswami v. Subramania (8), 
the power of the Court to award mesne 
profits subsequent to suit is discretionary. 
On this ground, it has been held that when 
in a suit for past and future mesne pro- 
fits, the Court passes a decree for the past 
mesne profits and says nothing in regard 
to the future mesne profits, a fresh suit to 
recover such profits is not barred by res 
judicata, Doraiswami v. Subramania (8), 
Muhammad Ishaq Khan v. Muhammad 


Rustam Ali Khan (9), Bipulbehart Chakra- . 


varty v. Nikhil Chandra (105, Kalidas 

(8) 41 M 188; 42 Ind. Cas. 929; 22 M L T 484; 33 M 
L J 699; (1917) MW ON 847;6 L W 784 (F B). 

(9) 40 A 292; 44 Ind. Cas. 88; 16 A L J 182. 

(10) 57 A 381; 124 Ind. Cas, 65; 33 O W N 943; A I 
R 1929 Cal. 566; Ind, Rul, (1930) Cal. 385. 
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Rakshit v. Keshablal Mazumdar (11). Thus 
the passing of a decree in respect of the 
subsequent profits being in the discretion 
of the Court (though except for special 
reasons the Court will not refuse to exercise 
the discretion in favour of the party), s. 11 
of the Court. Fees Act has enacted that 
prior to the passing of such decree, .no 
cow't-fee is payable. Is there any reason 
then why in principle this rule, which 
applies in terms to suits, should be depart- 
ed from in the case of appeals? It is con- 
tended by the learned Government Pleader 
that the body of the Act not having pro- 
vided for appeals in the case of such claims, - 
we must turn to the Schedules to the Act, 
which contain several articles relating not 
only to plaints but also to memoranda of 
appeal. True, the value of an appeal is not 
always the value of the suit but the value 
ofthe relief granted by the decree, which 
the party seeks to get rid of; in that sense 
where the suit and the appeal are different- 
Jy valued, the Schedules to the Act may 
furnish the appropriate article. In the 
matter in hand, there is no question of an 
amount being claimed in appeal in excess 
of what has been granted by the lower 
Court. On the other hand, the claim made 
here is identical with that made in the 
Court below, namely, to have the right to 
subsequent profits adjudicated upon. The 
lower Court has held that in the circum- 
stances of the case the plaintiff ought not to 
be allowed to claim in this suit future 
mesne profits. It is this conclusion that the 
plaintiff attacks in the appeal. This very 
case illustrates the good sense underlying 
8. 11, for we have held, confirming the. de- 
cision ofthe lower Court, that the plaintiff, 
ought not to be allowed to claim subsequent 
mesne profits by amending his plaint, and, 
as {I have shown, he is not precluded by the 
doctrine of res judicata from claiming these 
very profits in a fresh suit, paying a proper 
court-fee on his plaint (?). The contention of 
the Government Pleader involves the levsing 
of adouble court-fee which, of course, would 
be an obvious injustice. Iam clearly of 
the opinion that the decisionof the Taxing. 
Officer is wrong; but we are constrained, 
owing to cur decision on the first point, to 
refuse to make an order granting a refund. 
We make no order as to costs. 

Horwill, J.—I agree. The learned 
Government Pleader has put forward a some- 
what novel argument that the main sections 
of the Court Kees Act do not apply to ap 


_ (11) 58 C1040; 134 Ind. Oas. 1042; A I R 1931 Cal, 
788; Ind, Rul. (1932) Cal, 2. 
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peals, unless a section makes a specific 
mention of appeals, such as s. 7 (iv) (c) 
does and thatthe provisions which apply 
to appeals are to be found almost entirely in 
{he schedules. If that were sə, then ap- 
peals would be governed almost wholly by 
the most general: provisions, such as are 
found for example in Sch. I, Art. 1. None 
of therulings quoted before us have gone 
anything tikesofar as this. The learned 
Government Pleader relies principally on 
thejudgmenis of Sir Arnold White in 
Reference under Court Fees Act, 1870 (12) 
and in a Full Bench case Ramakrishna 
Reddi v. Kotta Kota Reddi (13) in which he 
sat soon afterwards. The subject-matter of 
each of thosa suils was a mortgage which 
was sought to be redeemed, In Referenze 
under Court Fees Act, 1870 (12) the dis- 
pute was confined in appeal toa sum of 
money which had to be paid before the mort- 
gage ccou'd be redeemed, and the discussion 
turned on the question, now long settled, 
whether the ‘subject-matter’ which was to 
form the hasis for the computation of the 
court fee meant, in relation to appeals, the 
subject-matter of the appeal or the subject- 
matter of the original suit; and it was held 
that the courl-fee had to be paid in appeal 
on the subject-matter ofthe appeal. As 
the subject-matter of the appeal was asum 
of money, clearly s. 7 subs. ix, applicable 
to suits for redemption, could not be ap- 
plied to the appeals; and it was held that 
the only provision of the Court Fees Act 


applicable would be Art. 1, Schedule. This. 


decision went no further. An examination 
of the wording of the various sections of the 
Court Fees Act shows that they are intended 
- to apply to appeals also; for examples. 7 
begins: 

“Tne amount of fee payable under this Act in the 


suits next hereinafter mentioned .... shall be computed 
as follows.” 


In s. 7 (iv) (f) we find the words “for ac- 
counts.’ Thus s. 7 (f), on the face of it, is 
applicable only to suits for accounts; yet we 
find for all the clauses of s 7 (iv) that the 
method of computing the value of the suit 
is: — 

“according to the amount at which the relief sought 


15 gaa in the plaint or memorandum of ap- 
peal. . . . i 


Thus the whole of s.7 (tv), although on 
the face of it applicab!e only to suits; yet 
gives ihe method of computing the value of 
appeals. The only reason why the word 
- ‘appeal’ is found here is that reference 
is made tothe plaint; andif no mention 


(12) 29 M 367, 
(13) 30 M 96. 
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were made of the memorandum of appeal, 
appeals as wellas suits would have to be 
valued acecerding to the amount at which 
the relief sought is valued in the plaint. In 
the other clauses of s.7 and in other sec: 
tions no reference is made to the memo- 
randum of appeal except where there is 
same necessary difference in the method 
of valuing asuit and an appeal. There can 
be no doubt that all the High Courts 
have always taken it for granted that 
appeals are valued in the same way as 
suits. 


With regard tothe question as to what 
mesne profits should be included in valuing 
an appeal,the cases quoted by the learned 
Government Pleader have been of defend- 
anis who have appealed against decree for 
possession wilh mesne profits. It is, howe 
ever, necessary to Maintain a distinction 
between an appeal by a plaintiff, who hag 
had his suit dismissed, and that of an un- 
successful defendant. The latter has to 
rid himself of the decree and, therefore, 
everything that has been granted to the 
plaintiff in the decree and against which 
he wishes to appeal must be the subject- 
matter of the appeal, even though more hag 
been given in the decree (by way of interest 
or ascertained mesne profits, for example) 
than was due to the plaintiff at the time 
of filing his suit. But the plaintiff who 
has had his suit dismissed is in fact told 
that he had no cause of action against the 
defendant at the time of filing his suit and 
itis against the adverse finding that he has 
to appeal. After having his suit dismissed, 
he goes tothe Appellate Court in the same 
position as af the time of filing his suit, 
Even so long ago as Srinivasa Row v. 
Ramaswami Chetty (14) this distinction 
between the position ofa defendant-appel- 
lant anda plaintiff-appellant was considered 
so obvious as not to require discussion, and 
this distinction has always since been 
maintained. The power of a Court to grant 
future mesneé profits and ‘future interest is 
anexception to ihe general rule that a 
plaintiff can only sue on such cause of ac- 
tion as hasarisen on the date of filing his 
suit and that the Court can give him no 
more. These provisions were clearly made 
to prevent the constant litigation that 
would be necessary if persons unlawfully 
kept out cf possession of their lands had 
to file suits every three years for nesne 
proits that had accrued since the filing of 
the previous suit. Although, therefore, a 


(14) 10M LJ 144, 
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plaintiff can ask in his plaint for future, 


mesne profits no cause of action for these 
mesne profits has arisen and no court-fee 
is payable on the part of his claim. If, 
therefore, ihe position of a defeated 
plaintiffis thesame when he files his ap- 
peal as it was at the time of filing his plaint, 
he would not haveio pay court-fee in 


appeal on mesne profits that had accrued. 


after the filing of his plaint. The decided 
cases have been in fact gone further and 
held that even a defendant-appellant has 
not to pay court-fee on mesne profits ihat 
have not been ascertained. It is true that 
in In re Punya Nahako (15) Wallace, J.s 
says: 

. . . . the applicant who seeks to be re- 
lieved from the payment cf such mesne profits 
must pay court-fee on such mesne profits to the date 
of his appeal memorandum.” 

But this case is now considered to he 
no longer good law. In Kandunni . Nair 
v. Ittunni Raman Nair (7) for example, it 
was made clear that unless past mesne pro- 
fits had been exactly ascertained no court- 
fee was payable on them. The Madras 
amendment to s. 11 of the Court Fees Act, 
has provided that the Court may direct an 
enquiry as to fulure mesne profits and that 
a decree cannot be executed until court fee 
is paid on these mesne profits. Jt would 
seem 10 follow from thisthat until a decree 
is sught to be executed no party is bound to 
pay court-fee on those profits. The pre- 
sent case isan example of the complications 
and injustice that result where a party is 
made to pay court-fee on future mesne 
profits at the time of the appeal: Asthe re- 
fusal of a Court to grant. future mesne 
profits does not operate as res judicata the 
defeated party can give again future mesne 
profits; and if he is compelled to pay court- 
fee in the first instance he would have to 
pay it again he instituted a fresh suit. 
That is what has happened with the present 
petitioner, who has had his claim for future 
mesne profits negatived both in the trial 
Court and in this Court and who will be 
free to bring a fresh suit for these pro- 
fits. 

Although we are of opinion that there was 
noneed for the petitioner to have paid 
court-fee on his memo. of cross-objections 
claiming mesne profits, we regret that we 
cannot order refund of the court-fee paid. 
Mr. Venkatarama Sastri has quoted to us 
many cases relating to s.120f the Court 
Fees Act to show that even where the 

(15) 50 M 488 at p, 493; 100 Ind. Cas. 72; 52 ML J 
128: 25 L W 203; (1927) MW N 101; 38 M LT 40; 
A IR1927 Mad, 360, 
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statute says that the decision of the Appel- 
late Court shall be final, all the High 
Couris have nevertkeless been willing to 
re-open the question where they consider- 
ed that the decision of a Subordinate Court 
had been erroneous. It is unnecessary to. 
refer to the cases quoted by Mr. Venkata- 
rama Sasiri because the learned Govern- 
ment Pleader dces not deny that under 
s. 12 High Courts have been prepared to 
interfere, but we cannot accept Mr. Ven- 
katarama Sastri’s argument that the word 
‘final’ used in ss. 5 and 12 of the Act does not 
mean ‘final’ in the ordinary sense of the word, 
as being conclusive between the parties, 
but as conferring a meretemporary finality 
to any contentions that parties may raise 
during the preliminary proceedings of get- 
ting the appeal filed. Wefind no jurisdic- 
tion for this contention in any of the cases 
quoted tous and Mr. Venkatarama Sastri 
has not attempted to support this argument 
from any reported cases. His argument 
seems to be that if a [ina] decision under 
s. 12 can be interfered with by the High 
Court, it cannot really be fine] and that the 
explanation of the word ‘final’ given by him 
is the only reasonable one. We would, hows 
ever, explain the interference of the High 
Couris with orders passed under s. 12 as the 
exercise of the revisional jurisdiction given 
to the High Court to correct the errors cf 
Subordinate Courts a power whichhas not 
been taken away by any provisions of the 
Court Fees Act. Section 5, however, applies 
to proceedings in the High Court itself, 
where a question of revision would not arise. 
All Courts have an inherent right to cor- 
rect mistakes made through inadvertence, 
but an error based upon an interpretaticn 
of ihe past practice of the Court and upon 
an interpretation of the law cannot be con- 
siderd to be an inadvertence. There is no 
reason, therefore, why the natural interpre- 
tation of s. 5, viz., that the decision of the 
Taxing Officer shall be final except when 
in his opinion the matter is of such im- 
portance that it should be referred to the 
Chief Judge of the Court for his final decision 
should not be accepted. That the decision of 
the Taxing Officer is final and binding on 
all parties was laid down in Ranga Pai 
v. Baba (4). The matter was made clearer 
in Kasturi Chetty v. Deputy Collector, Bel- 
lary (5), where if was pointed out that if 
the word ‘final’ins.5 is not final in the 
ordinary sense of the word, neither is the 
decision of the Judge to whom the matter is 
referred by the Taxing Officer, final; and no 
finality can be reached at all. In Kandunni 
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Nair v. Ittunni Raman Nair (7) the question 
was precisely the same as in Kasturi Chetty 
v, Deputy Collector, Bellary (5) the earlier 
case being followed and approved. Neither 
in Kasturi Chetty v. Deputy Collector, Bel- 
lary (5) norin Kandunni Nair v. Titunni 
Raman Nair (7) was any doubt thrown up 
the accuracy of the law laid down in Ranga 
Pai v. Baba (4) that the decision of tke 
Taxing Officer was final and binding, not 
only on the party who had disputed the cor- 
rectness of the taxation but also on the res- 
pondent who was no party to it. No case 
has been quoted to us in which this well- 
settled interpretation of s. 5 has been even 
doubted. We must, therefore, hold that 
the decision of the Taxing Officer in this 
case was wrong; it is nevertheless binding 
on the petitioners. 

The petition is, therefore, dismissed. 
There will be no order as to costs. 

A. Petition dismissed. 
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Parsi Marriage and Divorce Act (XV of 1865), ss. 35, 
33, 45—Permanent alimony granted after dissolution 
but not secured—Court, if can vary it—Ss, 33 to 35, ap- 
plicability to decrees for judicial separation—Parsi 
Chief Matrimonial Court—Jurisdiction of —S. 35, if 
contemplates order for periodical payments as main- 
tenance after divorce. 

Section 35, Parsi Marriage and Divorce Act, governs 
all orders for alimony. The Court, therefore, may 
impose any terms or restrictions which it considers 
expedient. If alimony is notsecured as provided in 
s. 34, and there is merely a personal order to the hus- 
band to pay so-much a week or month, it would be 
proper to provide that the amount might be reduced 
or Increased on good causeshown, as for example, 
re-marriage of parties and to reserve liberty to apply 
fora variation of the order. Although strictly 
speaking, this should be done in the original order 
in the case of an order which frem its very nature 
cannot be intended tobe immutable, it is not un- 
reasonableto hold that liberty to apply may be 
implied. The Ccurt can under its inherent power to 
vary it on general principles. Motibai v. Motibai (5), 
distinguished Iswarayya v. Swarnamiswaraya (4), 
referred to. [p. 979, col. 2.] 

It is doubtful whether the power to order a has- 
band to make payments to his wife by way of perma- 
nent alimony without the payment being secured on 
the husband's propeity is conferred on the Cout by 
the Act or can be deduced from its provisions, and 
whether there is any inherent jurisdicticn under 
ve such a power may] be exercised, [p. 979, cols. 
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Sections 33, 34 and 35 of the Act apply both to 
decrees for dissolution and to decrees for judicial 
separation. [p. 978, col. 2] 

The jurisdiction of the Parsi Chief Matrimonial 
Court is to be confined to matters falling within the 
terms of the Act constituting it,in the sense thatit 
cannot exercise jurisdiction in respect of any matters 
a which if is not authorized to deal. fp. 986, col. 


Quere.—Whether an order by the Parsi Chief 
Matrimonial Court at Bombay for periodical paya 
ments of money by way of permanent maintenance 
after dissolution of marriage can be justified onany 
grounds such as that the preamble of the Act refers 
to the customs of the Parsi community, and that the 
practice has been to make such ordersin a (ourb in 
which the customs of the Parsis woukl be known; and 
whether the terms of s.35 contemplate a decree or 
order for periodical payments by way of permancnt 
maintenance after divorce, [p. 983, col. 2.! 

I. C. A. from a decision of Mr. Justice B. 
J. Wadia, J. in Suit No. 5 of 1927. 

Messrs. Jamshed Kanga and Pochajt 
J amshedji, for the Appellant. 

Mr. H. D. Banaji, for the Respondent. 

Broomfield, J.—This is an appeal under 
s. 42, Parsi Marriage and Divoree Act AY 
of 1865, from an order of B.J. Wadia, J. 
silting in Chambers as Judge of the Parsi 
Chief Matrimonial Court, Bombay, reduc- 
ing the amcunt of perminent alimony 
awarded to appellant from Rs. 85 to Rs. [0 
per mensem. The pariies were married in 
1915. In November 1, 1927,the appellant 
brought a suit under the Act for dissolution 
of her marriage with the respoudent on the 
ground of adultery. The case was tried by 
Davar, J. and 11 delegates, and a decree 
for dissolution of the marriage was made 
on January 31, 1928. On July 6, 19238, Davar, 
J. sitting in Chambers made an order that 
the respondent should pay the appellant 
Re. &5 per mensem as permanent alimony 
from February |, 1928. Subsequently both 
parties re-married and on March 6, 1935, 
the respondent icok out a chamber summons 
before B. J. Wadia, J.. upon which the 
amount of monthly payment was reduced 
as stated above. The main question in this 
appeal is whether the learned Judge had 
any authority to vary the order of his per- 
decessor. This by itself is a fairly simple 
question, but the appeal raises incidentally 
a question of considerable difficulty in con- 
nection with the practice of the Parsi Chick 
Matrimonial Court, Bombay. The difficulty 
arises from the fcrm of the original order. 
The only sections in the Act dealing with 
alimony are ss. 33,34 and 35. Section 33 
deals with alimony pendente lite and we 
are not concerned with that. But it may 
be noted that it empowers the Court to order 
the husband to make a monthly or weekly 
payment to the wife during the suit, Sece 
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tion 34 is in these terms: 
“ “The Court may, if it shall think fit, on any 
decree for divorce or judicial separation, order that 
the husband shall, to the satisfaction of the Ocurt, 
scure to the wife such gross sum, or such monthly 
or periodical payments of money f-r a term not ex- 
ceeding her life, as having regard to her cwn prop- 
erty (if any), her husbana’s ability, and the conduct 
of the parties, shall be deemed just, and for that 
purpose may require a proper instrument to be 
‘executed by all necessary parties, and suspend the 
pronouncing ofits decree until such instrument shall 
have been duly executed. 

“In case any such order shall not be obeyed by 
the husband, he shall be liable to damages at her 
suit, anq further to be sued by any person supply- 
ing her with necessaries during the time of such dis- 
obedience, for the price or value of such necessaries.” 


Section 35 provides that in all cases in 
which the Courts shall make any decree 
or order for alimony, it may direct the same 
to be paid either to the wife herself, or to 
a trustee, and may impose terms and re- 
strictions. This last section, which corres- 
ponds tos. 24, English Ma‘trimonal Causes 
Act, 1857, dzes not appear to confer any in- 
dependent power but only means that any dc- 
cree or order made under s. 33 or s. 34 may 
provide for payment direct to the wife or 
toa trustee on ker behalf, and may be 
made subject to conditions. So far as the 
express provisions of the Act go at any 
rate, there is no power to make an order 
for permanent alimony except under s. 34, 
and the power there given is to order the 
husband to secure to the wife a gross sum 
or monthly or periodical payments. The 
language is different and, no doubt, inten- 
tionally different from that of s. 33 under 
which a husband may be ordered to pay a 
monthly or weekly sum. 

Now Act XV of 1865 is largely based on 
the English Act to which I have just re- 
ferred, and s. 34 is practically the same 
ass, 32 of that Act. There are slight diffe- 
rences of wording, but they do not ap- 
pear to affect the sense materially. The 
construction which the English Courts have 
placed on this section is that it conferred 
! o other power except to secure a gross sum 
ur annual sums tothe wife by charging the 
property of the husband; if he had no property 
no order could he made; he could not be 
ordered to make periodical payments out of 
wages or salary. It was also held that an 
order of the kind contemplated by the section, 
viz., an order securing the payment or pay- 
ments tothe wife, could not be afterwards 
varied, as the intention of the legislature 
was that it should be permanent: Rawlins 
v. Rawlins (1), Hyde vy, Hyde (2) and 
B (1865) 4 Sw, & Tr. 158; 34 L J Mat.147; 13LT 212, 


(2) (1865) 12 L T 235; 4 Sw. & Tr, 80; 24 LJ Mat, 63: 
13 WR 545, ? 1 a 63; 
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Medley v. Medley (3); see also Iswarayya v, 
Swarnamiswaraya (4). 

Section -2 of the English Act of 1857 ap- 
plied only to decrees for dissolution of mar- 
riage and tothe award of permanent alimony, 
or as the English lawyers call it mainten- 
ance, in such cases. Alimony in the case 
of decrees for judicial separation was dealt 
with separately in ss. 17 and 22. The Court 
was empowered to make such provision for 
alimony as should be deemed just, and the 
principles and practice of the Jécclesizsti- 
cal Courts were to be followed in that con- 
nection. It had been the practice of those 
Courts in dealing wilh cases of divorce a 
mensa et toro—they did not pronounce de- 
crees of divorce a vinculo—to order pay- 
ments ta ke made by the husband to the 
wife and to vary such orders when neces- 
sary. There are no similar provisions in 
the Parsi Marriage and Divorce Act. Sec- 
tions 33, 24 and 35 of the Act apply both 
to decrees for dissolution and to decrees 
fer judicial separation. 

As if was considered to bea defect in 
the Bnglish Aci that a husband who had 
the means to pay maintenance, though not 
possessing any property on which the pay- 
ment could be secured, could not be ordered 
to pay, the Matrimonial Causes Act of 1866 
gave the Court power to order weekly or 
monthly payments and to discharge, modif 
or suspend the order should the husband 
become unable to pay. It is to be noted that 
the power to vary the order was not given: 
in respect of what I may call the securing 
order under s. 32 of the Act of 1857 but 
only in respect of the personal order for 
monthly or weekly payments, power to make 
which, in the case of decrees for dissolution 
of marriage was conferred for the first time 
by the Act of 1866. These new provisions 
were incorporated in the Divorce Act of 
1869, but there has been no corresponding 
amendment of the Parsi Act. 

Thus we have this curious position that 
the only provision in the Parsi Act em- 
powering the Court to grant permanent 
alimony, in the case of dissoultion of mar- 
riage and judicial separation alike, is one 
which has been construed by the English 
Courts as conferring no power to crder the 
husband to make periodical payments to 
his wife, unless at any rate the payment is 
secured by the execution of a deed cr other- 
wise. In the present case, however, the 

(3) (1882) 7 P D 122; 51 LJ P74; 30 W R937. 

(4) 581 A 350; 133 Ind. Cas. 716; AI R 1931 P C 234; 
54 M 774; SO W N 980; (1931) AL J 808; 35C WN 


1185; Ind. Rul. (1931) P O 232;61M L J- 367; 341 W 
518; d3 Bom, LR 1402 (PO), 
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payment was nob secured in any way. 
Devar, J. made a simple order on the 
husband to pay Rs. 85 per mensem. We 
understand that thishas been the practice 
in. the Parsi Chief Matrimonial Court for a 
long time. 

In this appeal we are not directly con- 
cerned with the question whether the origi- 
nal order of Davar, J. was valid. lt was 
not appealed against and in this appeal 
there are no cross-objections. Counsel for 
the respondent has contended indeed that 
the order was not one which the Court had 
any power to make under s.34. But he 
does So, not with the view of attacking the 
order itself, but in otder to show that the 
consideration which it has been held that 
an order made under the corresponding 
section of the English Act is permanent 
and cannot be varied, have no application 
in the present case. Those considerations 
apply to orders securing certain payments 
by a deed or otherwise. Tke order we are 
concerned with isa mere personal order to 
pay. This is undoubtedly a good argument 
so far as it goes. Whatever view may be 
taken of the validity of Davar, J.’s order, it 
is obvious in view of what I have said that 
the question whether the order can be 
varied or not cannot depend merely on 
the construction of s. 34 or the corres- 
ponding English section. For instance, a 
case like Motibai v. Motibai (5), which was 
referred to in the course of the argument is 
of no assistance to us. There a husband 
had been ordered to pay to his wife a 
certain sum by way of permanent alimony 
and the payment was secured on his 
property. Russell, J. expressed the opinion 
that the order could not be varied. B.J, 
Wadia, J. in his order in this case says that 
this was an obiter dictum, and I gatker that 
he dissents from it. But, in view of the 
authorities to which I have referred, it 
would seem that Russell, J. was perfectly 
right. His opinion, however, has no 
bearing on the present case for he was 
dealing with a different kind of order al- 
together. 

"B.J. Wadia, J, naturally has not con- 
sidered the question of the validity of 
Davar, J.'s order. No such question was 
argued before him; and we understand 
there was little or no argument even on 
the question whether tke Court has power 
to vary the order. Kor the reasons which I 
have indicated I must confess that I feel 
grave dcubis asto whether the power to 


order a husband tomake payments to his 
(5) 24 B 465; 2 Bom. L R 602, 
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wife by way of permanent alimony without 
the payment being secured on the hus- 
band’s property is conferred on the Court 
by Act XV of 1865 or can be deduced from 
ile provisions. 1 feel grave doubts also as 
to whether there is any inherent jurisdiction 
under which such a power may be exercised. 
Ina previous order, which was cited in the 
course of the argument (Suit No. 2 of 1929), 
B. J. Wadia, J. referred to a passage in 
Halsbury apparently as authority for the 
proposition that the practice of the English 
Courts may be applied to Parsis. The 
cases cited in Halsbury are all decisions of 
the Ecclesiastical Courts or of the Divorce 
Courts following the practice of the 
Ecclesiastical Court, and they were cases 
of judicial separation and not dissolution 
of marriage. But, as Counsel for the ap- 
pellant has shown in his learned and inter- 
esting argument, since the decision of the 
Privy Council in Ardaseer Cursetjee v. 
Perozeboye (6) neither the old Supreme 
Court nor the High Court nor any other 
Court apart from statute has had any 
jurisdiction to apply the English Ecclesi- 
astical law or praclice to matr.monial 
disputes between Parsis. If, as we are 
given to understand, an amendment of Act 
XV of 1865 is under contemplation, this i3 
obviously a matter which deserves considera- 
tion. 

Assuming, however, as I think we must 
for the purposes of this appeal, that the 
original order of Davar, J. is a valid order, 
Ihave no hesitation in holding that the 
Court has an inherent power to vary it on 
general principles. Asli have mentioned 
already, 8. 35 of the Act governs all orders 
for alimony. The Court, therefore, may 
impcse any terms or restrictions which it 
considers expedient. If alimony is not 
secured as provided in s.34, and there is 
merely a personal order to the husband to 
pay so much a week or month, it would 
obviously be proper to provide that the 
amount might be reduced or increased on 
good cause shown, and to reserve liberty to 
apply for a variation of the order. Strictly 
speaking, perhaps, this should be done in 
the original order, and we understand that 
is now the usual practice. But in the case 
of an order which from its very nature 
cannot be intended to be immutable, it is 
not unreasonable to hold that liberty to 
apply may be implied. 

This view, in my opjnfon, derives subs 
stantial support from the deszision of the 
Privy Council in Iswarayya’s case (4), 
(6) 6 MIA 348;4 WR9L(PO), - 
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That was a case under s. 37, Divorce Act 
IV of 1869, which contains not cnly a 
provision for securing permanent alimony 
on the property of the husband, but also a 
provision for a personal order on the hus- 
band te pay a monthly or weekly sum, and 
a proviso under which the order for such 
p2yments may be discharged, modified or 


suspended if the husband should become. 


unable to pay. The question before the 
Court was whether such an order could be 
varied in the interest of the wife, 1. e., 
whether the Court could order payment of a 
larger sum. It was held that ihe Court 
had ‘power to vary the order in this way, 
although the power is not expressly given 
in the section or elsewhere in the Act, and 
the principal reason for the decision is 
given at p. 356* of the report in Iswarayya's 
case (4): 

“A power of this nature is, prima facie, nit one 
which ought to be exercisable once and once only; 
_ and, unless the wording of the Act is such as to 
indicate beyond doubt that once the power in favour 
of the wife has been exercised it is spent and gone 
for ever, their Lordshipe think that the section 


should be construed in sucha wayas will keep tke 
power on foot.” 


Tamof opinion, therefore, that the order 
made -by B.J. Wadia, J.-was within his 
powers and that there is no substance in 
the appeal on that ground. Nor, in my 
opinion, is there any ground for inler- 
ference on the merits. Ibis usual and not 
unreasonable to provide that payments by 
way of permanent alimony should cease 
in the event of re-marriage of the wife. 
Vhat-was not done in the present case, but 
ibis @ good ground, in my opinion, for 
reducing the amount of alimony, and I see 
noreascn to differ from B. J. Wadia, J's. 
view of what is a fair and proper order in 
the circumstances of the case. In my view, 
therefore, the appeal should be dismissed 
with costs. 

Tyabji, J—The parties were married 
on September 15,1915, according to the 
law relating to Parsi marriages. On 
November 21, 1927, a suit was brought by 
the wife (the appellant) in the Parsi Chief 
Matrimonial Court in which the prayers 
were for divorce or in the alternative for 
judicial separation, and for alimony. On 
January 31, 1928, J. D. Davar, J. passed a 
decree for dissolution of the marriage. 
J.D. Davar, J.on July 6, 1928, fixed in 
Chambers Rs, 55 per month for alimony 
pendente lite and Rs. 85 as permanent 
alimony from elebruary 1, 1928. On 
September 26, 1934, the plaintiff re-married. 
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The defendant-respondent has also re- 
married. On March 6, 1935, the defendant 
tcok outa Chamber sumu.ons before B. J. 


Wedis, J. for reduction of the alimony, 
and it was reduced to Rs. 50. Two mein 


qnes'ions were argued before us, (1) that 
B. J. Wadia, J.had no power to vary 
Davar, J.'s order for maintenance, and (2) 
that assuming he had the power, ke ex- 
ercised his jurisdiction wrongly and the 
amount of maintenance should not have 
been reduced. , 

Itis desirable at the start to advert to 
the distinction observed in England bet- 
ween: permanent alimony after judicial 
separation, and maintenance after dissclu- 
tion of marriage and divorce. The dis- 
tinclion is one not only of terminology. It 
isimportant for reasons affecting the sub- 
stantivo rights of the parties. Historically 
speaking, the Ecclesiastical Courts m 
England cxerecised their Keclesiastical 
jurisdiction to separate a husband and 
wife a mensa et toro without divorcing 
them. After such a judicial separaticn the 
parties could Jawlully live apart though the 
marriage tie was not absolutely severed. 
In such cases the jurisdiction to grant 
alimony was possessed and cxercised by 
the Ecclesiastical Courts. Since the parties 
remained husband and wife, the grant cf 
alimony by the Keclesiastical Courts was 
merely the enforcement of the right, which 
the wife had, to be supported by ber hus- 
band. When in 1859 a` new jurisdiction, 
altogether to dissolve the marriage, Was 
conferred on the Couris in England; the 
situation was entirely altered. The right 
that the wife hasto be supported by her 
husband may continue while she continues 
to be his wife, though they live separate. 
But rights and liabilities of a new species 
are involved in an order that the former 
husband shall continue to maintain and 
support the former wife after the marriage 
which made them husband and wife has 
been dissolved. The question of making 
provision for the maintenance of the wife 
after dissolution of the marriage had not 
arisen before the Ecclesiastical Courts, 
since the jurisdiction to dissolve the mar- 
riage was ilself new. ‘The Ecelesiastical 
Couris had not been concerned with making 
provision fora wcman who had ceascd to 
be a wife: Iswarayya V. Swarnamiswaraya 
(4). 'The Parsi Marriage and Divorce Act 
mentions only alimony, there is nothing to 
indicate whether maintenance is or is not 
intended to be included in alimony.- The 
Parsi Chief Matrimonial Court, whose decree 
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and order are in question; is specially esn- 
stituted with deined powers under Act XV 
of 1865. ‘The preamble of the Act recites 
the necessity for defining and amending the 
law relating to marriage and divorce among 
“ Parsis, and the expediency of making such 
law conformable to the customs of the said 
community. The Act is sub-divided under 
seven heads, which include the following: 


“Of Marriages between Parsis”, (ss. 3-14), 
“Of Parsi Matrimonial Oourts”, (ss. 15 26), 


and 
. “Of Matrimonial Suits”, (ss. 27-43) 


The first of these three heads contains 
substantive law relating to requisites to 
the validity of Parsi marriages and . penal- 
ties for disregarding them. As regards 
the constitution and jurisdiction of the 
Parsi Matrirnonial Courts, it is provided 
that for the purpose of hearing suils 
under the Act, special Courts shall be 
constituted: Section 15. The local limits of 
the jurisdiction of the Couris are defined 
and ancillary matters are provided for. 
So that the jurisdiction of each such Court 
is expressly limited (1) in respect of its 
local limits, and (2) in that its jurisdiction 
is stated to be for the purpose of hearing 
suits under the Act. Then follows the 
part headed “Of Matrimonials Suits,” 
which is thus sub-divided: (a) For a decree 
of nullity (ss. 27, 23); (b) for a decree 
of dissolution in a care of absence (s. 29 ; 
(c) for divorce or judicial separation (ss-30- 
30) (d) for restitution of conjugal rights 
(ss. 36-43). The suit before Davar, J., evi- 
dently came under sub-division (c) which 
covers ss. 80-35. For the present purposes 
the jurisdiction of the Court therefore to 
hear suits under the Act (a. 15) has to be 
considered withreference only to ss. 30-35, 
In other words it may be taken that the 
Court is specifically constituted for the 
purpose of hearing suits under ss. 30 35 and 
it would seem to follow that the Parsi Chief 
Matrimonial Court of Bombay has no 
jurisdiction material to the present case, 
unless ib canbe brought under ss. 30-32. 
These sections contain provisions relating to 
suits for having the marriage dissolved and 
grant cf decrees for divorce and for de- 
manding judicial separation. The last 
three sections under this head (ss, 33-35) 
deal with questions relating to alimony. 

Of the three sections thatI have men- 
tioned, s. 33 refers only to alimony pendente 
lite. It only authorises the Court to order 
ihe husband to pay reasonable sums monthly 
or weekly during the suit. Section 33 is 
clearly not relevant. So that only ss. 34 and 
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35 aro left for consideration. Section 34 em- 
powersithe Court on any decree for (a) di- 
vorce (after which the parties no more remain 
husband and wife) or (b) judicial separ- 
ation: (1) to order that the husband shall 
secure by a deed tothe wife such gross 
sum or monthly or periodical payments of 
money as shall be deemed just, and (2) for 
that purpose to require a proper instru- 
ment to beexecated, and (3) to suspend 
ihe pronouncing ofits decree until such 
an instrument is executed. In case any 
such order shall be obeyed, the section 
provides two remedies: viz. (1) liability 
to damages at the wife's suit, and (2) 
liability to a suit by a person supplying 
her with necessaries. The other section 
s. 33, authorizes the Court to give directions 
subserving any decree ororder for ali- 
mony; it may (1) direct that the alimony 
shall be paid either to the wife herself or 
to any trustee on her behalf; (2) impose 
terms or restrictions, and (3) appoint a 
new trustee. The result material for the 
present purposes seems to be that the 
Court constituted for hearing suits under 
the Act is specifically authorized to make 
an order, (1) requiring a proper instru- 
ment lo be executed to secure the sum or 
payments deemed to be just in accordance 
with s. 34; (2) in cases in which any 
decree or order for alimony has been made, 
to direct that the alimony be paid to the 
wife himself ora trustee and to impose 
terms and restrictions: s. 35. 

The orders that may be made under 
these sections may be appreciated from 
the effect given to similar provisions in 
England andin particular by the form of 
instrumentadopted for securing the sum or 
payment. The Matrimonial Causes Act 
1857 (20 & 21 Vic. c. 85), ss. 32 and 
24,now the Judicature (Consolidation) Act, 
(15 &16 Geo. V. e. 49), s. 190, sub-ss. (1) 
and (5) correspond with ss. 34 and 35 of 
the Parsi Marriage and Divorce Act. But 
the background of substantive law in 
England may he different from that ap- 
plicable to Parsis; and with regard to 
Parsis, questions relating to their customs 
(to which the preamble refers) may havo 
to be determined by evidence as between 
the parties. Lord Russellin Iswarayya v 
Swarnamiswaraya (4), desired ib to be 
fully realized that as a general rule an 
Indian Act does not fall to be construed in 
the light of statutes enacted by another 
legislature; but that the position might be 
different in ths case of an Act like the 
Divorce Act which makes an express 
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reference to tte Court in England 'to which 
the relevant jurisdiction of the Ecclesias- 
tical Couris has been transferred, and to 


tke principles and rules on which 
that Court acts snd gives relief. 
There is no such reference in the 
Parsi Marriage and Divorce Act. More- 
over, unless the substantive law appli- 
cable to the Parsis by reason of their 
custom or otherwise, exactly in accord 


with the English Law inherited by the 
Courts in England from the Ecclesiastical 
Courts, and altered from time to time by 
statutes in England, the effect of the 
section would be different in the two cases. 

The Matrimonial Causes Act, 1857, (20 

& 21 Vic. c 85), established in England 
a new Court of Record and the jurisdic- 
tion in matters matrimonial then vested 
in Ecclesiastical Courts in England was 
transferred to it. The order of Davar, J. 
dated July 6; 1928, was that the respondent 
should pay to the appellant Rs. €5 per 
month as an allowance after their marriage 
was dissolved. The allowance is called 
permanent alimony by Davar, J. Itis clear 
that it was not such an order as is authoriz- 
ed’ by s. 34. It was nct an order that an 
instrument be executed to secure any sum 
or payment. Lord Russell in Iswarayya 
v. Swarnamiswaraya (4), speaking with 
reference to a section of which para. 1, 
is with slight verbal changes, reproduced 
in s. 34, Parsi Marriage and Divorce Act 
said (p. 357*): 
“+ © * theCourt was given power on a decree 
for dissolution toorder the husband to secure by 
deed tothe wife a gross sumor an annual sum and 
to suspend the pronouncing of its decree until the 
deed had been executed. This provision (which 
it will be observed took the form of a secured sum 
is strictly not alimony, though inaccurately so-called 
in the marginal noteto the section, but permanent 
maintenance. Under that section there was no 
power to make any subsequent order. The section 
by itsterms, pointed toone ordérin relation to one 
dezd, pending theexecution of which the dissolution 
decree could be suspended.” 

Lord Russell proceeds to observe that 
the section was intended to he brought 
into operation against a husband who had 
property on which the payment of a gross 
or annnal sum could be secured and that 
it could have no effective operation against 
a husband who had no such property. 
The husband without having any such pro- 
perty may be in a position to make a 
monthly. or weekly payment tothe wife 
during their jointlives. But such ability on 
the part of a Rusband, who has no such 
property, would not enable the Court to 
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exercise the power under s. 34 the Ocurt 
could not effectively order him to ex- 
ecute suchan instrument as s. 34 con- 
templates, since the instrument requires 
the existence of property on which the 
payment may be secured. In my opinion, 
Davar, J.'s order clearly cannot be brought 
under s. 31. Nor does s.35 authorize the 
making of adecree or order for alimony. 
It only authorizes directions of the nature 
I have indicated being given in cases where 
a decree or order for alimony has been 
made. No doubt, if is assumed that a 
decree or order for alimony may be made. 
But the only decrees or orders having 
reference to alimony or maintenance that 
the Act specifically authorizes are: (1) 
orders for payment during suit, and (2) 
orders to execute aninstrument for secur- 
ing payments. So that if the authority 
of the Court to make decrees or orders fcr 
alimony isto be confined within the four 
corners of the Act, then such directions as 
s. 35 contemplates can be given only where 
alimony is ordered pendente lite or the 
directions may take the form of appro- 
Pie provisions in the instrument under 
8.3 

I am, in any case, unable to find any 
express provisions in the Act authorizing 
such an order as was made by Davar, 
an order that periodical payments should 
be made by the husband to the wife after 
dissolution of marriage. I have already 
stated thatin the examination of the Parsi 
Marriage and Divorce Act, if any light is 
to be sought from English decisions, there 
is necessity for caution, because of the 
difference in the substantive provisions of 
the English Law and the law applicable to 
the Parsis. The English Law is to be found, 
I presume, in the precedents and statutes, 
whereas the Parsi Law may have to be 
derived from the evidence of their customs. 
But subject to this itis useful to turn to 
concrete examples of hows. 34 operates in 
practice. Thus in Burroughes v. Abbott (7) 
the Divorce Court on making a decree 
absolute for dissolution of marriage, had on 
November 20, 1907, ordered the husband 
to secure to the wife annual payments for 
life. The deed was executed on or about 
July 20, 1909. 12 years later—on November 
17, 1921—a part of the deed was held to be 
void in view of the prohibitions of the 
Income. Tax Acts, —notwithstanding that 
the deed was executed'in supposed obedi- 
ence toan order of the Court. It was also 

(7) (1922) 1 Ch 86; 91 LJ Ch, 157; 126 L T 354; 39 
T L R167; 66 S J 141, 
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found that the deed didnot in fact conform 
to the Court's order and didnot carry out 
the clear intention of the Court though the 
Counsel who settled it believed that he 
had settled it in strict compliance with the 
order. 

In a considered judgment P. O. Law- 
rence, J. held that the plaintiff could enforce 
his right to have the deed put into 
proper form—by  rectification—so as 
to make it conform to the order and to 
effectuate the intention of the Court. 
With reference to making an order for 
rectification (which thus became necessary) 
it was admitted without serious contest that 
Lawrence, J. sitting in the chancery divi- 
sion had jurisdiction. Yet Lawrence, J. 
doubted the propriety of his exercising that 
jurisdiction. As however all the parties 
were desirous of avoiding expense and delay, 
Lawrence, J. consulted the President of the 
Probate, Divorce and Admiralty Division, 
and exercised the jurisdiction, the Presid- 
ent having intimated his agreement with 
that course and his consent, so far as his 
consent would be usefui. Frem the dates 
I have mentioned it appears that the deed 
“was dated July 20, 1999, about 18 months 
after the order to execute it, and if was 
ordered to be rectified on November 17, 
1921. Ths deed was elabcrately drawn pro- 
viding no doubt for all the contingencies 
that the conveyancing: Counsel could 
foresee. Obviously a deed fo elaborately 
-drafted could not be altered from time to 
time in the same manner as a simple order 
that fixed sums should be paid periodically. 
Considerations making order under s. 34 
unalterable do not therefore assist the deci- 
gion of this case. 

It was then argued that Davar, J. could 
have derived jurisdiction to make the order 

- only under s. 34; and that unless it can be 
brought under that section, it was made 
without jurisdiction. The question whether 
Davar, J's order was within his jurisdiction 
does not, however, arise before us. Neither 
party can question its validity. The res- 
pondent could have, but did not, appeal 
from it. Moreover, he relied upon itas a 
valid order when he applied to the Court 
.for a reduction under it. The appellant 
-obviously cannot object that the order in 
-her favour was without jurisdiction. Had 
. the question been open to the parties, it 
would, it Seems to me, have depended on 
two subsidiary questions: (1) whether by the 
substantive law applicable to the Parsis an 
order for payment of periodical payments 
by why of permanent maintenance can be 
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made against a man in favour of a woman 
after the marriage between them has 
been dissolved. If this question is answered 
in the affirmative, then (2) whether the 
Parsi Chief Matrimonial Court by its con- 
stitution was authorised to exercise Juris- 
diction in respect of such substantive rights 
and liabilities. R 

Asit is, I need not express any opinion 
on the question whether an order by the 
Parsi Chief Matrimonial Court at Bombay 
for periodical payments of money by way 
of permanent maintenance after dissolution 
of marriage can be justified on any grounds 
such as that the preamble of the Act refers 
to the customs of the Parsi community, and 
that the practice has been to make such 
orders in a Court in which the custom of 
the Parsis would be known; and whether 
the terms of s. 35 contemplate a decree or 
order for periodical payments by way of 
permanent maintenance after divorce. As 
between the parties, it must, if seems to 
me, be assumed that the Court presided 
over by Davar, J., had jurisdiction 

“to make anorder on the husband for payment 
to the wife of such monthly or weekly sums for 


her maintenance and support as the Court may think 
reasonable,” 


and that the jurisdiction was validly 
exercised by an order being made in cham- 
bers. The words in which I have formu- 
lated the jurisdiction attributable to the 
Court are taken from s. 37, Divorce Act, 
(IV of 1869, which itself is derived from 
the Matrimonial Causes Act of 1866 (29 and 
30 Vic. c. 32, s. 1). The earlier part of 
s. 37, Divorce Act, corresponds with s. 34, 
Parsi Marriage and Divorce Act. But the 
c'ause, which formulates the authority to 
order such periodical payments as Davar, J. 
ordered, does not form part of s. 34, Parsi 
Marriage and Divorce Act. Nor do the 
powers expressly conferred on the Parsi 
Chief Matrimonial Court include—as the ex- 
amination of ss. 34 and 35 shows—any 
powers that may be expressed in terms of 
that clause. Nevertheless, for the reasons 
that 1 have stated, as between the parties to 
the present appeal, s. 34 must, in my opi- 
nion, be read as though such a clause were 
included init. The jurisdiction of a Court 
having power to order p-riodical payments 
for maintenance in addition to the power 
contained in s. 34, Parsi Marriage and 
Divorce Ast, must therefore be considered 
with reference to the power of modifying 
orders for periodical p2¥Yments. It was 
strenuously argued thet judicial orders 
must, on general principles, be final: that 
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the Court cannot assume jurisdiction to 
medit crders after they have been made. 
The position in Hing and prior to 1907 is 
thus stated by Lord Russell (p 358):* 

“Accordingly, in 1869, the position under tlie 
English Acts, in relation to making provision 
for the permanent maintenance of a wife after a 
dissolution decree stood thus: there was power to 
order such provision in the form of securing a gross 
sum or an annual sum; there was a further power 
to order such provision in the form of ordering 
payment by the husband of monthly or weekly sums; 
there was power in the husband to apply for a 
modification in his favour of this last-mentioned 
order; there was no power in the wife to apply for 
any increase in the provision made for her. Sucha 
power was conferred upon the wife for the first time 
[in England] by the Matrimonial Causes Act, 1907." 

The effect of a power in the Court to order 

periodical payments was explained by Lord 
Russell on pages 355-56 in view of general 
principles. Applying, therefore, the language 
of Lord Russell as far as possible to the 
position with which I conceive that we have 
to deal, I may say that the power which I 
must attribute to the Court in this case is a 
power to make an order on the husband to 
pay tə the wife monthly sums for her main- 
tenance and support. The amount thereof 
is made to depend upon the Court’s opinion 
of what is reasonable—an opinion which 
mnst obviously depend upon facts which 
may vary from time to time—a power of 
this nature is prima facie not one which 
ought to be exercisable once and once only. 
Lord Russell proceeds (p. 356*) : 
“and, unless the wording of the Act is such as to 
indicate beyond doubt that once the power in favour 
ofthe wife has been exercised it is spent and gone 
for ever, their Lordship; think that the section 
should be construed in sucha way as will keep the 
power on foot,” 

He next examines the two features of the 
Act which according to the contention of 
the then appellant indicated that the power 
once exercised was spent and gone for ever, 
and the conciusion is that relevant though 
the two features were to the appellant's 
contention. they were insufficient to sustain 
it. One of these relevant but insufficient 
features was that while an express proviso 
for reduction had been inserted in favour 
of the husband, no similar provision had 
been inserted in favour of the wife for 
enhancement. The proviso (to s. 37, Divorce 
Act) in favour of the husband is this effect 
(p. 355*) : 

“Provided that if the husband afterwards from 
any cause becomes unable tomake such payments, 
it ahall be lawful for the Court to discharge or 
modify the order or temporarily to suspend the 
same asto the whoje or any part of the money so 


ordered to be paid, and again to 1evive the same 
order wholly or in part as to the Court seems fit.” 
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As to this proviso, Lord Russell said 
(p. 356*): 

“The express proviso, while it may be said to 
suggest the exclusion of a power to increase in 
favour of the wife, is certainly not conclusive. 
Indeed, its insertion in the section might well be 
accounted for on the following ground; namely, that, 
but for its presence, it might have been argued 
that husbands could not be applicants to the Oourt 
under a section the sole object of which was to 
benefit wives.” 


I must refer here to the observations of 
Lord Russell on the other branch of the 
question~alimony after judicial separation 
—for though we have to deal with main- 
tenance after divorce, one feature is common 
to the case now before us and to the 
jurisdiction to grant alimony after judicial 
separation possessed by the Court in 
England. In both cases the jurisdiction 
is derived not under the express wording 
of a statute, but in England under the old 
Ecclesiastical Law, and in the case before 
us in the indeterminate manner that I have 
explained. Lord Russell at p. 360* says: 

“Tf it had been intended that the Courts in 
India, acting under this Act, should not have, in 
relation to a wife who had obtained a decree for 
judicial separation, the power which the Court in 
England enjoyed, of increasing the amount of her 
permanent alimony as and when the circumstances’ 
justified an increase, but that they should be restrict- 
ed tothe making cf one order only for permanent 
alimony, their Lordships feel that this intention 
would. have heen declared in express and unequivocal 
terms.” 

Lord Russell also points out that since 

the Indian Divorce Act IV of 1869 includes 
alimony after judicial separation and main- 
tenance after divorce, in the same provision, 
the section may have conferred in 1869 
upon the Courts in Indiaa power to increase 
maintenance, a power which the Court in 
England did not enjoy until 1907. As the 
result of the general considetations applic- 
able to a power to order periodical pay- 
ments their Lordships were of opinion 
(pp. 356-572: 
“that upon the true construction of s. 37, where a 
decree of judicial separalion has teen obtained 
by the wife, and the District Judge has made an 
order on the husband for payment to the wife of 
a monthly or a weekly sum by way of permanent 
alimony, there is still power in the Court to make 
an order or orders for the payment of larger sums 
by the husband if the circumstances are such as to 
justify an increase in the amount of the alimony.” 

This result, I have already stated, was 
arrived aton the principle that a power 
to make an order on the husband periodi- 
cally to pay to the wife sums for her 
maintenance and support,—the amount de- 
pending upon the Court's opinion of what 
18 reasonable—an opinion that must depend 
on facts which may vary from time to time, 
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that a power of this nature is prima facte 
not one which ought to bs exercisable 
‘once and once only. And this general prin- 
ciple was keld to prevail so as to permit an 
enhancement in spite of the express statu- 
tory provisions in favour of the husband 
that the amount may be reduced, and in 
spite of the absence ofany such provision 
‘in favour of the wife that it may be enhanc- 
ed. The principle is applicable irrespactive 
of the consideration whether there was a 
divorce or judicial separation ; and irrespec- 
tive of whether the form cf the order pro- 
‘vided for a subsequent application for vari- 
tion of the amount ordered tə be paid. It 
seems tome that the general principle stat- 
ed by Lord Russell must govern the power 
authorizing orders for payment of mainte- 
nance against the husband, whether the 
power is derived from the legislature or 
from custom governing the Paris or—as in 
the present case—where the source whence 
it is to be derived is in doubt and dispute, 
and ihe Court must leave the source of the 
power undetermined but must proceed on 
the basis-that such a power exists, however, 
derived. This view seems to me to be 
Strengthened by someof the observations 
based on ‘historical considerations which 
were made by Lord Russell as being confir- 
matory of the view formed by their Lord- 
ships simply on the true construction of the 
section corresponding to s. 34, Parsi Mar- 
riage and Divorce Act ‘viz, s. 37, Divorce 
Act, 1869). Lord Russell in dealing with 
orders for alimony after judicial separation 
“pointed out ihat such orders differed from 
orders for maintenance after divorce in that 
orders for alimony were made under an old 
jurisdiction exercised by the Ecclesiastical 
Courts, but orders for maintenance were 
made under a new jurisdiction created for 
the first timein 1857. Under the old juris- 
diction for granting alimony after judicial 
separation (p. 35£*) : 

“The Ecclesiastical Courts had and exercised 
power to order variation in the amount of alimony 
from time to time,either by wayof increase or reduc- 
tion. ‘Where there is a material alteration of cir- 
cumstances, change in the rate of alimony may be 
made. Ifthe faculties are improved, the wife's al- 
lowance ought to be increased ; and ifthe husband is 
lapsus faculllatibus ; the wife's allowance ought to 
be reduced’; De Blaquiere v. De Blaqutere {8).” 

I need not refer in detail to the decisions 
on which Sir Jamshed Kanga relied. Their 
effect is stated in Lord Russell’s observa- 
tions which I have cited so fully. I have 
cited. them to preclude misapprehension. 


The Court cannot he lightly assumed to 
t8) (1830) 3 Hage. Bee. R 322 
#Page of 58 I. A—|Hd.| 
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have powers of modifying its final orders. 
These particular orders (even though made 
in a form of seeming finality) have in 
themselves elements of periodicity and lia- 
bility to reduction and enhancement. It is 
only necessary to refer to the inferences 
Counsel wishes us to draw from tke autho- 
rities. His argument shortly was that, (1) 
the powers of the Chief Matrimonial Court 
are sirictly confined within the terms of 
the Act, (2) that the Couri has no jurisdic- 
tion beyond that conferred on it by the Act, 
(3) that, therefore, the order of Davar, J., 
(since as between the parties its validily 
cannot be questioned) must be brought 
within the terms of the Act, (4) thit the 
order can be brought under s. 31, and (5) 
that s. 34, authorizes only ons order which 
cannot be subsequently altered. The first 
two heads of this argument seem at first 
sight incontrovertible : the Court can have 
only the powers conferred on it by the Act 
constituting it. Itcannot arrogate to itself 
any other powers. But the proposition is 
sought to be applied in a manner which 
loads it with the whole of the substantive 
law. The argument addressed to us on 
the basis of these propositions involves an 
assertion that if is not proper first to turn 
to the Act for determining whether the 
jurisdiction to deal with questions relating 
to alimony and mintenance is conferred on 
the Court, and if s>, then in the second 
place, to adjudicate upon the questions over 
which it has jurisdiction in accordance with 
the substantive law. The Act, it is true, 
contains provisicns of both kinds, substan- 
tive as well as adjective. Butthat is no 
ground for assuming against the clear indi- 
cations of the Act, that because s. 34, pro- 
vides for ihe case where ths husband ha 
property on which the payment ofa gross 
or annual sum may be secured, therefore, 
in no other case and in no other manner 
can the husband beheld liable for provid- 
ing alimony or maintenance. Whether under 
the substantive law there are any such 
rights and liabilities as are claimed in res- 
pect of maintenance and alimony, must be 
determined by the Court having jurisdiction 
over the matter; what the substantive law 
is in respect of these rigats must be deter- 
mined no doubt consistently with the Act, 
but not on the basis that the Act itself 
contains the whole of that law. 

It is argued that the Parsis are governed 
by the English Law under the terms of the 
Acts applicable to them in Bombay, and 
that the English Law as applicable to them 
must be the Law prevailing in England be 
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fore 1774; that obviously the statute of 1907 
‘gould not be deemed to be a part of that 
Engligh Law by which the Parsis or by the 
operation of the Indian statute passed in 
the middle of the previous century deemed 
to be governed. This (it is argued) must 
be the more 80 with reference to a statute 
like that of 1907, under which for the first 
time a new power-—-the power to increase 
the amount of permanent maintenance 
ordered to be paid on a decree for dissolu- 
tion, was conferred on the matrimonial 
Courts established in England 50 years 
` before—in 1857; that consequently the juris- 
diction to alter the order of maintenance, 
once it has been made, is not conferred upon 
the Parsi Matrimonial Court. 

The jurisdiction of the Parsi Chief Matri- 
monial Court must no doubt be confined to 
matters falling within the terms of the Act 
constituting it, in the sensethat it cannot 
exercise jurisdiction in respect of any 
matters with which itis not authorized to 
deal. But the substantive law delivered to 
that Court by the Sovereign—I am using 
the language that Sir Erskine Perry, O. J., 
used in 1847—for guidance as tothe manner 
in which the jurisdiction conferred on it 
should be exercised is quite a distinct ques- 
tion. Thereis not only nothing to show 
that the Act is exhaustive in respect of the 
substantive law: the indications are the 
other way. The argument for the appel- 
lant also overlooks the facts some of which 
are adverted to by Lord Russell: (1) that the 
Ecclesiastical Courts had and they exercised 
the jurisdiction of granting permanent 
alimony after judicial separation (2) that 
the question relating to maintenance afler 
dissolution of marriage stands on a totally 
different footing from alimony after judicial 
separation, equally in regard to the sub- 
stantive law, in regard to the jurisdiction 
of the Court and in regard to the historical 
development in England; and (3) that the 
Parsi Marriage and Divorce Act deals with 
the two situations that arise after divorce 
and after judicial separation in the same 
sections and in the same terms which would 
be appropriate if the two situations had 
always been the same so far as the Parsis 
were concerned, both in regard to the sub- 
stantive law and in the procedure to be 
followed for enforcing the rights relating 
to them. So far as England is concerned, 
the jurisdiction to grant alimony was in- 
herited by the Divorce Courts when they 
were created; ahd the jurisdiction was new 
with reference to maintenance after divorce, 
the power to divorce being itself a new 
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jurisdiction created by statute. This deve- 
lopment of jurisdiction between 1857 and 
1997 in regard to grant of maintenance 
after divorce till it came abreast of the 
jurisdiction to grant alimony after judicial 
separation, isa matter in regard to which 
the Parsi Law had no necessary parallel 
with the English Law. The Parsi substan- 
tive law (in India) must stand on its own 
statutory provisions and the customs of the 
Parsis. 

In short, the attempt to strangle the res- 
pondent’s case by the subjecting orders for 
maintenance to the rigidity of s. 34 fails, be- 
cause it cannot be assumed that such orders 
may not find an avenue for themselves 
in the substantive law of the Parsis with- 
out traversing s. 34. When an application 
is made to the Court that an order for 
periodical payments of money be made; the 
Court, {after satisfying itself that its con- 
stituLion permits it to deal with the ques- 
tion at all) must turn to the substantive 
law for determining whether such an order 
as is prayed for ought to be made in the 
particular case. Lord Russell deduces from ` 
the very nature cf orders for periodical 
payments by way of maintenance that the 
jurisdiction to make them is of such anature 
that it ought not to be exercisable once and 
once only : inthe absance of express provi- 
sions to the contrary, if tke Court has the 
power to order such periodical payments, it 
must have the power to vary the orders from 
time to time. Since as between the parties 
it must be assumed that the Parsi Chief 
Matrimonial Court had power to order pay- 
ments of periodical sums by way of perma- 
nent maintenancs by the respondent whose 
marriage had been dissolved, therefore, 16 
must, in my opinion, be assumed that the 
Court had power also from time to time to 
increase or decrease the amount so ordered 
to be periodically paid. If the power to 
reduce the amount existed in the Court, 
then no reason has been shown to as for 
interfering with the learned Judge's exer- 
cise of his jurisdiction. In my opinion the 
appeal ought to be dismissed with costs. 

N. Appeal dismissed. 
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r. 58—Order under, whether final—Appeal enter- 
tained by District Judge, is without jurisdiction— 
His order can be set aside by High Court under re- 
yisional powers. 

Obiter.— Where delivery of possession is obstructed 
on behalf of a third party, any order passed by the 
executing Court shall be final subject to the result 
of the suit provided for and the order of the Court 
of Appeal below entertaining an appeal in such a 
case is without jurisdiction where a second appeal 
is filed, the High Court can treat it as revision 
and set aside the order of the lower Appellate 
Court. - 

Tf a lower Appellate Court entertains an appeal 
in cases in which no appeal lies there is a second 
appeal to the High Court. 

A. from an order of the District Judge of 


Manbhum Singhbhum, dated May 8, 1936, 


reversing that ofthe Subordinate Judge | 


of Dhanbad, dated November 21, 1935. 

Mr. Bhuneshwar Sinha, for the Appel- 
lant. ` 

Messrs. S. N. Dutt and J. M. Ghose, for 
the Respondents. 

Mohammad Noor, J.—The respondents 
in this case purchased a house in execution 
of a mortgage decree when they took out 
delivery of possession there was obstruction 
on behalf of the appellant Musammat 
Champa Debi on the ground thata portion 

-of the property of which delivery of posses- 

sion was sought was not included in the 
morigage and belonged to her. The objec- 
tion of the appellant prevailed before the 
executing Court. The respondents appeal- 
‘ed to the District Judge of Manbhum who 
set eside the order of the first Court and 
ordered the delivery of possession io issue. 
The objecior has preferred this appeal and 
the only ground urged is that no appeal 
lay to the learned District Judge. 

It has been conceded on behalf of ike 
respondents that no appeal lay to the 
District Judge. But he contends that no 
appeal against ihe order of the District 
Judge lies to this Court. It is not neces- 
sary to decide this question though there 
are decisions to the effect that if a lower 
Appellate Court entertains an appeal in 
eases in which no appeal lies there is a 
second appeal to this Court. The learned 
Advocate for the respondents, however, con- 
tended that those are the cases in which 
the lower Appellate Court entertains appeals 
against decrees but that does not apply to 
cases of appeals against orders. J do not 
see any distinction between the two. Be 
that as it may, the order of the learned 
District Judge entertaining the appeal was 
without jurisdiction. This is a clear case 
for revision. We have power to interfere 
either under our appellate jurisdicticn or 
under cur revisional jurisdiction. The 
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learned Advocate for respondents contended 
ihat we should not exercise our revisional 
jurisdiction inasmuch as ihe order of the 
learned District Judge is correct. In our 
opinion we should not enter into the merits 
of the case in which questions of facts are 
involved. The legislature has specifically 
provided that in cases where delivery of 
possession is obstructed on behalf of a 
third party, any order passed by the exc- 
cuting Court shall be final subject to the 
result of the suit provided for. 

In the circumstances J] would set aside 
the order of the learned District Judge and 
restore that of the learned Subordinate 
Judge. As the appellant did not raise this 
question in the lower Appellate Court, she 
is not entitled to any costs. 

Madan, J.—I agree. 

D. Order set aside. 
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Civil Procedure Code (Act V of 1808), s. Li~ 
“Matter directly and substantially in issue”, scope 
of—Suit by adopted son for recovering possession 
from widow's alienee—-Dismissal of, on ground that 
adopted son had no cause of action till widow's 
death—Subsequent suit by adopted son's alienee after 
widow's death—~THeld, prior suit did not bar claim 
but was res judicata aguinst defendant's plea that 
cause of action arose on dute of adoption. 

The matter directly and substantially in issue 
between the parties has to be viewed from the 
three aspects: (a) The matter must consist of a 
proposition of fact or law directly and substantial- 
ly alleged by one party and either denied or ad- 
mitted expressly or impliedly by the other. (b) 
Such a proposition has been, or might and ought 
to have been, directly and substantially the ground 
of defence or attack, in the sense that the plaintiff 
directly and substentially did allege or might and 
ought to have directly and substantially alleged 
the proposition to show a right to sue, or the de- 
fendant alleged it or might and ought to have 
alleged it to constitute his defence. (c) The matter 
so determined to be directly and substantially in 
issue must have been heard and finally decided. |p. 
992, col. 2.1 

A Hindu widow alienated the property of her 
deceased husband to a third person and adopted 
a son who brought a suit against the alienee for 
recovery of possession of the property. The suit 
was dismissed solely on the ground that he could 
not bring the suit during the widow's lifetime. 
Subsequently the adopted son sold the prorerty to 
his father who sold it to the plaintiff. The plaint- 
iff sued for possession after the widow's death: 
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Held, that cn the principle that a person cannot 
approbate and reprobate, the defence that the causa 
of action arose at the time of adoption was barred 
by res judicata; but the decision in the prior suit 
was not res judicata against the plaintiff in the 
subsequent suit, 

f Case-law discussed .] 

E.C. A. from the decision of the First 
Class, Sub-Judge, Belgaum, in CO. 5. No. 288 
of 1927. 

Messrs. G. N. Thakor and K. J. Kale, for 
the Appellants. 

Mr. B. D. Belvi, for the Respondents. 

Broomfield, J—This appeal arises out 
of a suit for possession of property which 
originally belonged to cne Appadixit 
Kashinathdixit together with mesne pro: 
fits. Appadixit died without issue in 
1865. He left a widow Shivubai who in 
1877 transferred the property by a regis- 
tered deed to Bhaudixit, a cousin of her 
husband. Bhaudixit at the same time 
agreed to pay her maintenance as long as 
she lived. In 1900 she adopted a son 
named Ishwardixit, and the latter in 1902 
brought a suit (No. 563 of 1902) in the 
Soundatti Court against Bhaudixit to re- 
cover possession of the property. The 
trial Court and the Court of first appeal 
allowcd the plaintiff's claim, rejecting the 
defences of Bhaudixit that the adoption 
was not proved and was not valid, and that 
the suit was barred by adverse possession. 
In second appea!, however, it was held by 
this Court in Bhaudizit v. Ishwardixit (1) 
S. A. No. 146 of 1905, decided on August 1€, 
and September 20, 1905, by Russell and 
Batty, JJ. that the adopted son had then 
no cause of action and Bhaudixit was 
entitled to hold the property as long as 
Shivubai was alive. The decision was bas- 
ed on a Madras ease, Sreeramulu v. Krist- 


amma (1) where it was held that : 

“Where there is an alienation by a widow not for 
a necessary purpose, the subject of the alienation is 
severed from the inheritance only during the widow- 
hood, and the remainder therein vests, at the 
moment of adoption in the adopted son, as a vested 
remainder +o fall into possession at the termination 
of the widowhood.” 


At. the conclusion of his judgment Rus- 


sell, J. said :. 

“No doubt it would be perfectly competent to the 
plaintiff to attack this alienation after the death 
of Shivubai but during her lifetime we do not 
think he is entitled to assail it,” 
and Batty, J. said: l 


“I, woald therefore, dismiss the suit... simply on 


the ground that as laid down in Sreeramula v. Krista-. 
mma (|) until the termination of the widow's inter-. 


est, the plaintiff canrot sue as alopted son to recover 
possession ofthe property in suit.” 


Shortly after the decision of the case in 
(1) 26 M 143; 12 ML J 197. 


SHANKAR v, PRABHAKARDIXIT (BOM.) 


question 


present snit is barred by time. 
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the High Court, Ishwardixit sold the pro- 
perty to his natural father Prabhakardixit 
and the latter in turn sold it to the present 
plaintiff. Shivubai died in 1925, and in 
August 1927 ihe plaintiff brought the suit 
from which the appeal arises, for possession 
of the property. The defendants are, 
Prabhakar, the natural father of the adopt- 
ed son (defendant No. 1), Ishwardixit, the 
adopted son himself (defendant No. 2), 
Bhaudixit, the alienee (defendant No. 3), 
and the latter’s sons and various other 
persons claiming under him. . Various 
defences were raised {o the suit, but the 
issues which are material for our purpose 
in the present appeal are only three Issues 
Nos. 4, 5 and 6, in the trial Oourt, viz- (4) 
when did the cause of action for pos- 
session arise? Whether on the date of 
defendant No.2’s adoption or on the date 
of the death of Shivubai ? (5) Is the suit 
for possession in time? (6) Whether the 
suit is or isnot barred as res judicata by 
the High Court judgment in the previous 
suit? The trial Court dismisged the suit on 
the ground thatitis barred by limitation 
owing to the advers3 possession of defend- 
ant No.3 from the date of defendant No. 2's 
adoption, and also on the ground of res 
judicata. The trial Judge held that as the 
former suit brought by the adopted son 
for possession of the property was dismiss- 
ed, the plaintif, who claims under him, is 
barred by 72s judicata from suing 
for the same relief on the same cause of 
action. 
It will be convenient to deal with the 
of res judicata first. The learned 
Counsel, who appears for the appellant, 
con.ends not only that tha lower Court is 
wrong in holding that the present suit is 
barred by res judicata, but also that the 
decision in the previous suit is res judicata 
against the defendants, and stands in the 
way of their setting upa defence that the 
As I have 
already stated, what was decided by the 
High Court in the former suit was that it 
was not open to the adopted son to challenge 
the alienation by Shivubai during her 
lifelime, butit was left open to him to 
sue Jor possession after her death, and 
indeed, Russell, J. expressly stated that 


it would be perfectly competent to the 
plaintiff to attack the . alienation after 


Shivubai’s death. It is difficult to see, 
therefore, how it can even be argued.that 
anything was decided in that former suit 
which isa bar to the adopted son, or the 
plaintiff who derives title through him, 
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claiming possession after the death of the 
widow. The trial Judge's finding that the 
present suit is barred by res judicata 
is obviously wrong. 

However itis not enough for the plaintiff 
toshow that thereisnobar of res judicata 
against him. He has toshow that his suit 
is within time. Jn that connection it must 
be pointed out that in Ramakrishna v. 
Tripurabat (2) this High Court dissented 
from Sreeramula v Kristamma (1), and also 
fromthe decision in this very case which 
had followed that Madras ruling. The 
Madras ruling was itself overruled in 
Vaidranatha v. Savithri Ammal (3). Lt 
appears, therefore, that the law was 
wrongly laid down, and according to the 
proper view of the law the present suit, 
but for the decision in the previous suit, 
would be barred by time, the possession of 


defendant No. 3 having been adverse from: 


the date of the adoptionin 1900 There- 
fore, it is mcecessaiy for the plaintiff io 
show that the decision of the High Court 
in tke former suit is res judicata in his 


favour or that the defendants are cstopped - 


in some way from setting up tke plea of 
limitation. 

The learned Counsel for the appellant 
contends that the decision of this Court in 
1905 is conclusive on .the point that the 
cause of action for the adopted son to 
recover possession of the property - arose 
only on the death of the widow, and that 
the present defence, accepted by the trial 
Court, thatthe cause of action arose on 
the date ofthe adoption in 1990, is barred’ 
by res judicata and estoppel, and by the 
principle that aman cannst be allowed 
to approbate and reprobate. In our 
Opinion these contentions are correct and 
must be accepted. Prima facie itis a case 


which comes clearly within the terms of: 


s. 11 of the Code. The matter is inter 
partes. The plaintiff claims under the adopt- 
ed son. Defandant No.3 is the alienee. 
The other defendants claim under him. 
They are litigating under the same title. 
There isno question of the competence of 
the Courts, and inasmuch as the only 
matter decided by this Court in the 
second appeal was that the plaintif as the 
adopted son was notentitled to possession 
because the cause of action had not arisen 
that must be held tohave heen a matter 
directly and substantially in issue. On the 


(2) 33 B 88; 1 Ind. Cas. 647; 10 Bom. L R 1029, 

(3) 41 M 75; 42 Ind. Cas. 245; AI R 1918 Mad. 469; 
83 M LJ 387; (1917) M W N 653; 22 M L T 275; 6L W 
542 (F. B} _ 
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face’of it, moreover, it is difficult to see why 
that matter should not also beheld to have 
been finally decided. Jt is true that the 
finding that the adopted sən had no right 
to obtain possession till after the widow's 
death was based on a mistaken view of 
the law. Subsequent decisions have cor- 
rected that view of the law and have shown 
that the reasons on which the judgment 
was based were unsound, and that in tke 
absence of proofof necessily for the aliena- 
tion the adopted son should have been 
awarded possession in the former suit. 
But that does not affect the binding nature 
of the decision as tothe rights of the 
parties. The only ground on which the 
learned Advocate for the respondents has 
attempted to support the decision of tke 
irial Court is a passage in Sir Dinshah 
Mulla’s Edition of the Code, Edn. 10, p. tO, 
where it is stated that: 

“A decision cannot be said to have been based 
uron a finding unless an appeal can lie against that 
finding.” 

The authority cited for this preposition 
is a passage from Savigny : 

“Everything that should have the authority of 
res judicata is, and ought to be, subject to appeal and 
reciprocally an appeal is not admissible on any 
point not having the authority of res judicata ” 
and a decision of ihe old Punjab Chief 
Court, Narain Das v. Faiz Shah (4). The 
proposition, we think, is much too breadly 
stated and the Punjab judgment, which we 
have looked at, does not really support it 
in that general form. ‘The point actually 
decided was simply that a tinding on an 
issue whichis not necessary is not res 
judicata. As to-that of course there can 
be no dispute. Ghela Iccharamv. Sankal- 
chand Jetha (5) is a decision of this Court 
tothe same effect. But here to course it 
is impossible to say that the finding in 
question was not necessary for the decision 
of the suit. It formed the one and only 
basis on which the decrees of the lower 
Courts, awarding the adopted son posses- 
Sion, were set aside. 


There seems -to be no real authority for 
the view that an adverse finding against a 
successful party or against a party who has 
no right of appeal can never beres judicata 
thorgh it is quite true that a finding on 
an issue is not res judicata if the decree 
has been made inspite ofthe finding and 
not in consequence of it: Rajah Run Baha- 
dur Singh v. Lachoo Koer (6), Midnapore 


(4) 157 P R 1899, 
(5) 18 B597, , ae 
(6) 11 O 301;121 A 23; 4 Sar, 602 (P. ©), 
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Zamindari Co.,Ltd. v. Naresh Narayan (7) 
and Muhammad Ismail v. Sharafutullah 
(8) isan authority if any be needed, for 
the propositicn that even a successful 
party may be bound by res judicata. That 
case may also be referred to on the point 
that a party cannot be permitted to take 
. up two inconsistent positions in Court 
especially when the one preceding arises 
out of the other. The principle of res 
judicata ismutual. A judgment, if binding 
upon one party is binding upon both and 
not merely as against the person who is 
defeated in a suit: Lilabats Misrani v. 
Bishun Chobey (9,. In Raja Bahadur Shiva 
Lal v. Rajeevappa (10) it was held that: 

“Wherein a suit the plaintif sets up a certain 
right and asks for relief, but the Court holds 
that he ig not entitled to the right and dis- 
misses the suit on the ground that the right 
has not come into existence, the plaintiff can 
bring another suit for thatright.and relief when the 
right accrues.” f SN 

The question cf vres judicata or estop- 
pel did notactually arise in that case. 
But Bibee Effatoonnissa v. Khondkar 
Khoda Newaz, (11), is a case clearly in 
point. That was a suit to recover money 
lent ona mortgage which the defendant 
had refused to register. The defendant then 
put a certain construction upon the agree- 

ent between the parties which was accepted 
by the Court and the claim was dismissed 
as premature. When the plaintiff sued 
again after the time fixed by the agree- 
ment, it was held that it was not open 
to the parties or to the Court to say that 
the first construction was wrong. Markby, 
J. said (p. 374*): 

“Whether the decision in the first case was right 
or not itis not necessary (asit seems to me) for us 
to consider. The defendant upon the former occasion 
put forward what he considered to be true construc- 
tion of the arrangement between the parties, That 
was accepted by the Court which then tried the suit 
a3 the right construction, and it is not open now to the 
parties to say that that construction was wrong, nor 
isit open tothe Court tosay so. That decision is 
binding as between these parties, and it must be 
acted upon.” : 

That, in our opinion, applies with equal 
force to the present case, and it makes no 
material difference that the arguments of 
the alience onthe former occasion, which 
were accepted by the Court, involved a 
mistaken viewof the law as to the rights 
of an adopted son. Further, on the point 

(1) 43 I A 49; 64 Ind, Cas, 231; A I R 1922P 6 211; 
| 480 460; 14 L W 265; 30 M LT 2791P. 0). 

(8) 57 U 872; 129 Jnd. Cas, 310; A I R 1930 Oal. 810; 
Ind. Rul. (1931) Cal. 150. 

(9 680 LJ 621. 

(10) 11 Bom. L R 46; 1 Ind. Cas. 319. 

(ll) 21 W R 374, 


“page of 21 W, R.—[Ed] 
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that a party cannot take up inconsisient 
Positions, reference may be made to Cas- 
persz on Istoppel, para. 441, p. 39°, and 
Ambu Nair v. Kelu Nair (12). It may be 
noted that Bhaudixit, the alience, has had 
the advantage of the decision in his favour 
by being allowed to remain in posssssion of 
the land for the last thirty years, On 
this partof the case there is, in our opin- 
ion, no effective answer to the argument 
of the learned Counsel for the appellant. 
One minor point was urged on behalf of 
the respondents, viz., that the sale in plain- 
tiffs’ favour conveyed no title io the pro- 
periy. The argument is thatthe effect of 
the decision ofthis Court in the former 
suit was that the adopted son had no 
present interest in the property that he 
was in {he position of a reversioner merely 
and had nothing but a spes successionis 
which could not be transferred. This con- 
tention, however, is plainly untenable. 
Upon the correct view of the Jaw the adopt- 
ed som was full owner of the land and 
also entitled to possession even in 1905. 
But even on the view taken by the Coart 
in the former suit, the adopted son would 
not bein the position of a reversioner, but 
would have a vested interest. In either. 
case itis clear thathe had an interest in 
the property which could be validly trans- 
ferred. The result is that the appeal must 
be allowed and the decree of the trial 
Court set aside with costs throughout. 
There will be a decree in favour of the 
plaintiff for possession of the property 
and the trial Court must hold an inquiry 
as to mesne profits from the date of the 
suit till the date of delivery of possession 
or three years from the date of this Court's 
decree. 

Tyabji, J—I agree. The main question 
before us depends upon the -application 
of the doctrine of res judicata : Civil Pro- 
cedure Code,s. 11. Issue No. 4 in the 
suit out of which the present appeal arises 


was: 

“When did the cause of action for possession 
arise? Whetheron the date of defendant No. 2's 
adoption or on the date of the death of Shivubai'? 


The answer given by the learned Judge 
was that ihe cause of action arose on the 
date of the adoption of defendant No. 2 
and not on the date of the death of Shivu- 
bai. In the previous suit, the only matter 
decided by the High Court in Bhaudixit 
y, Ishwardixit S. A. No. 146 of 1905, 


(12) 60 IA 266; 143 Ind. Cas. 433; A IR 1933 P O 
167; 56 M 737; Ind. Rul. (1933) P © 165; 37 C W N 797; 
35 Bom. L R 807; 57 O L J 454; (1933) M W N 739; 
65MLJ 103; 38 LW 29 (P.C) 
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decided on August 16 and September 20, 
1905, by Russell and Batty, JJ. was stated 
in these words hy Russell, J. 

“No doubt it would be perfectly competent to the 
plaintiff to attack this alienation after the death of 


Shivubai, but during her lifetime we do not think 
he is entitled to assail it.” 

And Batty, J. stated: 

“I would, therefore, dismiss the suit...simply on 
the ground that, as laid downin Sreeramula v. 
Kristamma1 (1), until the termination of the 
widows's interest, the plaintiff cannot sue as adopted 
son t recover possession c£the property in suit.” 


It willbe observed that the learned 
Judgein the present suit decided the ques- 
tionin terms directly contradictory 
to the decision of the same question by 
the High Courtin the previous litigation. 
The former suit was between the same 
parties asthe present suit; though in the 
present suit persons claiming under some 
of the puirties ta the former suit litigating 
under the same title are also parties. 
The object of s. 11, Civil Procedure Code.— 
if I may venture on a general observation 
—is to give finality to decisions, certainly 
to prevent contradiciory decisions, bet- 
ween the same parties. Ib is not questioned 
that the previo .s suit was in effect between 
the sams farties and that the Court was 
competent. As I have just stated the learn- 
ed Judgs re-sonsidered the very question 
that had not only been decided before but 
which was the sole ground of decision in 
the earlier controversy. The result in that in 
the earlier decision, the suit was dismissed 
because it was held that the cause of 
action had not then arisen, and now it 
is dismissed on the ground that the cause 
of action arose at the time when the 
earlier suit was brought. Moreover, the 
learned Judge holds that the decision in 
the previous sut (in conformity with which 
the present suit is brought) has the oper- 
ation of preventing the plaintiff from now 
bringing the present suit—7. e., that the 
decision of the High Court operates to 
make a proposition res judicata which is 
directly contradictory of what was actual- 
ly decided. The High Court decided that 
the suit should be brought on the death 
of the widow; therefore it has been held 
to be res judicata that the present suit 
brought on the death of the widow cannot 
be brought. The learned trial Judge was 
led to these conclusions on grounds which 
he stated as follows: 

“But as the suit of Ishwardixit (viz., the decision 
in the suit I have referred to ag the previous suit) 
was wholly dismissed, that decision, Ex. 99, does 
not according to law operate as res judicata against 
defendant No.3 and defendants Nos. 4to 10 who 
claim through him and does not preclude them from 


e 
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their present contentions: vide r. 1 laid 
own in Mulla’s Civil Procedure Cede.” 


Later on the learned Judge says: 

“The plaintiff who claims under the deceased 
defendant No.2 cannot sus defendant No. 3 and de- 
fendants Nos. 4 to 10 who claim under him forthe 
same relief on the same cause of action. He is es- 
topped from doing so by the dismissal of the former 
suit which operates as res judicata against him vide 
r. 1 laid down in Mulla’s Civil Procedure Code,” 


It seems to me that if the learned Judge 
had directed his attention to the terms of 
s. 11, he would not have reached a de- 
cision that seems to me, with all deference, 
to ba manifestly contradictory of the 
principles of the section. Section 11 in 
defining the rule ofres judicata treats it 
from three aspects: first, the nature of the 
matter that must not be tried and dealt 
with twice; secondly, the two suits, the 
former suitand the subsequent suit, are 
considered with reference to (a) the par- 
ties tothe suits, (b) the title under which 
the parties are litigating, and (© ihe 
competence of the Courts adjudicating upon 
the matters in question; and thirdly, the 
matter in question must have been heard 
and finally decided by the first Court. 
Out ofthese three Leads, under which the 
section may be considered, the present 
case is concerned with the first and third; 
what wasthe matter that had been pre- 
viously adjudicated upon? and was that 
matter heard and finally decided, s) that 
it is nct tobe re-agitated on a second 
occasion ? Following the language of the 
section as far as possible, the relevant pro- 
visions seem to be to this effect: 

‘The matter must have been directly and sub- 
stantially in issue in the former suit—it must have 
been alleged in theformer suit by one party and 
either denied or admitted expressly or impliedly by 
ths other; or it might and ought to have been made 
ground of defence or attack in the former suit, it 
must have been heard and finally decided in the 
former suit and it must be the matterdirectly and 


substantially in issuein the s2cond suit orin the 
issue sought to be tried on the second occasion.” 


The learned Judge has applied different 
rules instead of directing his attention to 
the section itself. Ido nos imply that for 
the purpose of deciding whether the matter 
is directly or substantially in issue, whether 
it is alleged by one party, whether it ig 
denied by the other party, whether it might 
and ought to have been made ground of 
defence or attack, whether it has been 
heard and finally decided, the questions 
may not be considered and tested in various 
ways adapted to different sets of circum- 
stances and facis. A variety of tests may 
heip the decision of the questions. Such 
tests and helps may certainly be availed 
of. But the rule has to be taken from the 
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seclion and its explanations, and the sec- 


tion itself must not be lost sight of, neither’ 


i's ierms, nor the modein which it re- 
quires {he question to be approached and 
determined. Whatever tests may at an 
earlier stage of the discussion be applied, 
the objective must be to give their proper 
meaning {othe words of the legislature. 
Ultimately the question and answer—the 
issue endthe decision on it—must conform 
to the language and the implications of 
the section. For this purpose the proper 
course seems tome with great defence to 
be this. The meaning of the words, “roatters 
directly and substantially in issue” must 
first be determined, and tben the deci- 
sion in the previous suit examined 
to see whether any such matter had been 
heard and finally decided in the former suit; 
and if so, to refrain frem deciding the 
mater again. 

The explanations to the Civil Procedure 
Code, s. 11, Os. XIV and KV, and the Evi- 
dence Act, s. 3, throw light on what matters 
must be deemel to be matters in issue. 
‘The cxplanations to s. 11 state that the 
matter must in the former suit have been 
alleged by cne party and either denied or 
admilted expressiy or impliedly by the 
other; end indicate that the grounds of 
defence or attack in relation to the reliefs 
sought, have a bearing on what shall be 
deemed to be directly and substantially in 
issue. Under O. AIV: (a) before an issue 
can arise, it is necessary that there should 
be some proposition of law or fact which 
a plaintiff must allege in order toshowa 
right to sue or a defendant must allege in 
order to constitute his defence ; (b) if such a 
proposition (which is called a material pro- 
position) is afirmed by the one party and 
denied by the other, then under O. XIV, 
r. 1, an issue arises. The close relation bet- 
ween the judgmentof the Court and the 
parties being at issue on any question is 
indicated also by the rule that if it appears 
that the parties are not at issue on any 
question of law or of fact, the Court may 
at once pronounce judgment : O. XV, r. 1. 

Taking these provisions together the 
matter directly and substantially in issue 
between the parties seems to require aiten- 
tion from the three aspects : (a) The matter 
must consist of a proposition of fact or law 
directly and substantially alleged by one 
party and either denied or admitted cx- 
pressly or impligdly by the other. (b) Such 
@ proposition has been, or might and ought 
to have been, directly and substantially the 
ground of defence or attack, in the sense 
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that the plaintiff directly and substantially 
did allege or might and ought tu have 
directly and substantially alleged the pro- 
position to show a right to sue, or the defen- 
dant alleged it or might and ought to have 
alleged it to cunszitute his defence. (e) The 
matter so determined to be directly and 
substantiully in issue must have been heard 
and finally decided. 

“The Evidence Act, s. 3, aiso deals with 
these aspects of what must be deemed to 
be in issue, though from a different situa- 
tion necessitated by the fact that the Evi 
dence Act and the definitions it contains 
are concerned withthe stage when the trial 
is in prospect; whereas the doctrine of 
res judicata operates on the situation arising 
after the triel has terminated in a decree 
granting or refusing the relief claimed. 
The Code refers two questions of law as well 
as questions of fact which are in issue. 
The Evidence Act does not define the ex- 
pression “issues of law.” On the other 
hand the expression ‘facts in issue” is stated 
in the Evidence Act to mean and include 
“any fact from which either by itself or in 
connection w.th other facts the existence, 
non-existence, nature or extent of any right, 
liability or disability asserted or denied in 
any suit or proceeding necessarily follows.’ 
The word “necessarily” seems to supply 
the place of the words “directly and sub- 
stantially” in the Civil Procedure Code. I 
have collected together what seem to be the 
relevant directions of the legislature. Their 
bearing on the question must first be ex- 
hausted before the necessity for calling in 
extraneous aid can arise. In the previous 
suit the proposition alleged by the plaintiff 
and denied by the defendant was that the 
same cause of aclion which is now in ques- 
ticn had arisen at the time when the pre- 
vious suit was instituted. That proposition . 
was the direct and substantial ground of 
decision. It was directly and substantially 
the ground of defence and attack; the plain- 
tiff had to affirm it to show his right to sue 
and the defendant denied it as his defence. 
The High Court decided the appeal on the 
sole ground that that proposition had to be 
answered in the negative. 

The learned trial Judge observes that when 
a suitis wholly dismissed the decision does 
not operate as res judicata against a de- 
fendant. This statement may represent 
the operation of the rule of law contained 
in 8. 11 on some cases, in which several 
propositions are in issue between the par- 
ties, andin which it is not possible to deter- 
mine whether the particular matter (relied 
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‘upon as having been keard and finally de- 
-cided by the Court) was really the proposi- 
tion directly and substantially alleged by 
‘the one party and denied by the other party, 

and that the alfirmation and denial of that 
‘proposition was a ground of defence or 
attack for showing lhe right to sue or con- 
stituling the defence; so that it is not pos- 
sible to say that that particular matter was 
finally decided between the parties or that 
on the decision of that particular proposi- 
lion depended the grant or refusal of the 
reliefs sought. A party may fail in spite of 
the decision of some matters in his favour 
or succeed in spite of tke decision of some 
matters against him. For this or for other 
reasons if may occasionally be doubiful or 
impossible to say that a particular matter 
was really the matter directly and subsian- 
tially in issue and that on it depended the 
grant or refusal of the relief claimed by the 
plaintiff; or to put it in other words, that 
that was the proposition the affirmation and 
denial of which fermed the direct and sub- 
stantial basis of the plaintiffs right to sue 
or consiituled the defendant's defence. I 
will take a concrete example. 

~ Where a suit is wholly dismissed and 
there are several issues in the suit, then the 
issues—say issues (x) and (y)— decided 
against the defendant may not operate as 
res judicata, because since the suit was 
decided in favour of the defendant in spite 
of the decision against him on points (x) 
and (y`, it follows that the decision of the 
suit did not depend on the decision of issues 
(x) and (y); that though the defendant may 
have actually alleged (x) and (y) as con- 
Stituting his defence, yet they did notin 
reality constitute his defence. In fact his des. 
fence was held to be irrespective of (7) and 
(y). The non-existence of the right to-the 
relief sought did not necessarily follow from 
` propositions (x) and (y}, though it may have 
been asserted by the defendant himself. 
Ov, where a number cf points are decided 
against ihe plaintiff and the suit dismissed, 
it may or may not be possible to determine 
whether any particular proposition: was the 
direct and substantial ground for the dis- 
missal. k 


In other cases in order to determine whe- - 


ther the matter was- directly and substan- 
tially in issue, it may be easiest to apply 
such.a test as this, whether (assuming that 
the decision is by a Court subject to appeal) 
the decision on the maiter'in question could 
have been appealed from. This test is 
apparently based on the following reason- 
ing, viz., that ifthe decision on a particular 
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matter could not have been appealed from 
{hen the grant or refusal of the relief soughs 
in the suit could not have depended on the 
decisicn of that matter. But it is not sale 
to use such tests without 1cference to the 
terms of s. 11. This is well exemplified by 
the present case. 

In the present case there was no compti- 
cation. The fate of the appeal depended on 
whether or not the cause of action had 
arisen. The affirmation and denial of that 
proposition was ultimately the sole ground 
of defence and attack in relation to the 
relief sought. The propesition that the 
plaintiff had to assert to show a right to sue 
and which the defendant denied so as to 
constitute his defence, was that the co yusa 
of action lad arisen on the adoption; the 
converse proposition that the cause of action 
would arise on the death of the widow was 
also explicitly affirmed and denied. Thus 
the affirmation and denial of this proposi- 
tion was the matter directly and substan- 
tially in issue, 7. ¢., the matter on which the 
grant or refusal of the relief sought by the 
plaintiff directly and substantially depend- 
ed. There is no question th.it the decision 
on the point was final, Unders. 11, there- 
fore, the Court ought not to kave tried the 
issue when the cause of action arose, but 
ought to have decided on the basis that the 
cause of action arose on the death cf the 
widow as already decided between the par- 
lies. Ineed not add anything further to 
what has been stated by my learned bro 
ther. [agree that the appeal should be 
allowed with costs throughout. 

N. Appeal alluwed. 
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Criminal Revision Application No. 124 
of 1936, 
August 4, 1936 
Davis, J. O. AND MEATA, A. J. C. 
JETHANAND THAWARDAS ~Apputcanre 
VETSUS 
TATILRAM AND crsers—Opposits PARTIES. 
Criminal Procedure Code (Act V of 1898), s. 314 
—S, 314 does not apply to proceedings in revision. 
Provisions of s. 814, Criminal Procedure Ced ido 
not apply to proceedings in revision. 
Mr. Dharamdas Mulchand, for the Appii» 
cant. 
Mr. C. M. Lobo, for the Crown, 
Davis, J. C—'lhis:is ah application to 
usto setaside the order of the learned 
Additional Sessions Judge, Nawabashah, 
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in whichhe granted an adjournment upon 
ən applicaticn in revision upon cerlain 
terms. It appears that Mr. Dharamdeas bad 
filed a revision application to ret aside 
an order discharging certain accused per- 
sons, and it appears, lhat on tke date cf the 
hearing of this revision application he 
was unwell and was away. Thereupon tEe 
learned Judge granted an adjournment but 
made it as a condition that he should 
deposit the fee of the Special Public 
Prosecutor within a week. We do not think 
the provisions ofs. 314, Criminal Precedure 
Code, apply io preceedings in revision at 
all. Reading through the provisions of 
. S. 344, Criminal Procedure Code, it appears 
that the Court may, if it thinks fit, by order 
in writing stating the reasons therefor, 
from time to time postponethe commence- 
ment of, or adjourn any inquiry cr trial, on 
such terms asit thinks fit, for such time 
as-it considers ‘reasrnable. The cause 
for whiehthe Court may postpone the com- 
mencementof, cr adjourn any inquiry or 
trial, may be the absence of a witness or 
any other reasonable cause. Wethink ihe 
use of these words,—and, indeed, the whole 
frame of the sec'!ion,—preclude the appli- 
cation cf ibis section lo preceedings in 
revision asthe learned Judge has in this 
case applied it. We therefore, set aside 
the order of the learned Judge so far as 
the deposit of ihe fee of the Special Public 
Prosecutor is concerned, 

N. Order set aside. 


BOMBAY HIGH COURT 
Original Civi! Jurisdiction Suils Nos. 1141 
and 979 of 1935 
September 25, 1935 
B. J. WADIA, J. 
CALICO PRINTERS ASSOCIATION, Lro. 
— PLAINTIFFS 


VETSUS 
GOSHO KABUSHIKI KAISHA, Lrp.— 
DEFENDANTS 

Patents and Designs Act (II of 1911), s. 53—Suit 
for. piracy of registered design—Plaintiff must elect 
between the two distinct remedies mentioned in sub- 
s. (2)—Election must be made before final hearing. 

Jn a suit under s. 53, Patents and Designs Act 
for piracy of a registered design, the plaintiff is 
bound to elect between the two distinct remedies 
in sub-s. 2, viz., that fer the payment of the sum 
of money mentioned therein, or for damages alcng 
with injunction. This election must be made before 
the final hearing of the suit. 

Meesre. N. P. Engineer and K. Mel, 
e Kemp, for the Plaintiffs. - 

Messrs. M. L. Maneksha and Jamshed 
Kanga, for the Defendants, 
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165 1:6: 
Judgment.—The plaintiffs are the regis- 

tered proprietors under the Indian Patents 

and Designs Act If of 1911, of a certain 


design printed on textile piece-goods bearing. 


No. 34681 and duly registered. They allege 
that the defendants in the two suits respec- 


tively have imported inte Bombay a large. 


number of cases of Japanese prints having 


imprinted thereon without the plaintiff's. 
license or consent a design which is iden:. 
tical with and/or a fraudulent or. obviaus., 
imitation of the plaintiffs’ registered design.. 


Plaintifis have accordingly filed these suits, 
praying for an injunction against the defen- 


danis, and in addition they have asked that- 


the defendants may be ordered to render an 
account of the profits made by them from 
sales of the goods bearing the said design, 
or in the alternative to pay damages, or in 
the further alternative to pay the sum of 
Rs. 1,000 under the provisions of s. 53 (2), 
(a) of the Act. The sui's were filed cn 
July 18, and June 26, 1935, respectively, 
but the summons in thelater suit was taken 
out afew days earlier than in the other. 


The points involved in tke two summons .. 


are substantially the same, and they heve 
therefore been heard together. The sum- 


mons Las been taken out by the defendants , 


in each of the two suits calling upon the 


plaintiffs to elect whether jthey claim from., 


4 


the defendants an account of the profits. 
made by the defendants from sales. or dam-. 


ages, or payment of the sum of Rs. 1,000 
and for an order that until such election is 


made, all further proceedings in the suits. 


may be stayed. ln both these suits plains. 


tiffs applied by notices of motion for an 
injunction against the defendants respec- 
tively. An interim 
granted on an ex parte application made by 
the plaintiffs, and on the defendants sub- 


injunction was first. 


milting to an injuncticn atthe hearing of. 


the notice of motion in terms of prayer, (a) 


but limited to British India, the interim in-. 


junctions were confirmed. The defendants 


in each suit have been served with the writ . 
of summons, but they have not get filed. 


their written statements, as they say that. 


they are embarrassed in filling their de-. 


fence, until they know which of the alter- 
native reliefs claimed in the suits the 
plaintiffs want to adopt. It is provided by 


s 53 (1) of the Act, under the heading . 


“Legal Proceedings,” that during the exis- 
{ence of a copyright in a registered design, 
it shall not be lawful for any person to 
apply the design or an imitation thereof or 
cause it to be applied to goods except with 
the license or written consent of its regis. 
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tered proprietor, or to have the goods sold 
without such license or consent. 

' Section 53 (2) (a) provides that if any per- 
son acts in contravention of the section, he 
will be liable to pay to the registered pro- 
prietor of the design a sum not exceeding 
Rs. 500 for every contravention recoverable 
as acontract debt, provided that the sum 
so recoverable does not in the aggregate ex- 
ceed Rs. 1,000. Unders. 53 (2) (b) a regi- 
stered proprietor can, in the alternative, if 
he so elects, bring a suit for the recovery of 
damages for any contravention of the sec- 
tion and foran injunction against the repeti- 
tion thereof. The two clauses are disjunc- 
tive, and the provisions are based on s. 60, 
English Patents and Designs Act of 1907, 
being 7 Edw. VII, C. 2). Under the earlier 
English Act of 1883 called the Patents De- 
signs, and Trade Marks Act, 46 & 47 Vic. c. 
o7, it was provided bys. 58 that during the 
existence of a copyright in any design it 
should not be lawful for any person to con- 
travene the section without the license or 
written consent of the registered proprietor, 
and that whoever acted in contravention 
should be liable for every offence to forfeit 
a sum not exceeding £50 to the registered 
proprietor who might recover such sum as a 
simple contract debt by action in any Court 
of competent jurisdiction. It was provided 
by s. 59 of the same Act that, notwith- 
standing the remedy given by s. 58 for the 
recovery of the penalty, the registered pro- 
prietor of any design might (if he elects to 
do so) bring an action for the recovery of 
damages as provided in the section. 

In the statute of 1907 these two sections 
are combined into one section, viz. s. 60, 
with certain changes. Under it the regis- 
tered proprietor can recover the sum of £50 
for each contravention of the section, but 
the total sum recoverable shall not exceed 
£100, orin the alternative the registered 
proprietor can bring a suit for recovery of 
damages for ‘such contravention and for an 
injunction against its repetition. As I have 
said before, the provisions of 3.53 of the 
Indian Act of 1911 are based on s. 60 of the 
English Act of 1907. The two parts of s. 53 
apply to two distinct remedies, one for the 
payment of the sum of money mentioned 
in it, and the other by way of damages and 
injunction. It is clear that the provisions 
of s. 53 of the Indian Act apply to the two 
suits filed by the plaintiff's againsi the de- 
fendants. The questions which arise for 
consideration are: (1) Are the plaintiffs 
bound to elect their remedy? (2) between 

- which remedies must the election be made? 
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and (3) when must the election be made? 
With regard to the first question, the defen- 
dants eentend that the Act has created 
certain rights and liabilities not existing at 
common law, and has also given certain 
remedies to the registered proprietor of the 
design to enforce those rights, that the 
Act is exhaustive both as regards those 
rights and remedies, and that: as new obli- 
gations are created and special remedies 
provided by the statute for enforcing them, 
s. 53 must be looked upon as forming a 
sort of self-contained code of prccedure on 
the subject, and thatthere are no means 
of recovery other than the specific means 
mentioned in the section itself. I do not 
think it is disputed that, the nature of the 
statute being as Ihave described it, this is 
the only true construction of s. 63: see Hals- 
bury’s Laws of England, Vol. 27, 
paras. 370 and 373 at pp. 188 and 190. 
Section 53 therefore being a self con- 
tained codein itself, and the two parts 
of s.53 (2) being clearly disjunclive as I 
have said before, there is no doubt that the 
plaiztiffs are put to their election. 

The prayers of the two summonses are not 
exactly alike, but in effect the defendants 
ask that the plaintiffs may be ordered to 
elect either for an account of the profits 
made by. the defendants or the payment of 
damages or the payment of the sum of 
Rs. 1,000. A question was raised in the 
course of the argument whether in the 
event of the plaintiffs electing to recover 
only the sum, of Rs. 1,000 under the Act 
ihey would be precluded from claiming and 
getting an injunction also along with that 
sum. Plaintiffs’ Counsel contended that the 
remedy by injunction for the infringement 
of a right to property was open to the per- 
son whose right was infringed, even if such 
right was created by statute, unless the 
statute expressly or by necessary implica- 
tion excluded the equitable remedy. He 
relied on Cooper v. Whittingham (1), es- 
pecially on the observations of Jessel, M. R. 
at pp. 506 and 507*. That was a case 
under the English Copyright. Act of 1842, 
and the suit was for an injunction against 
an American firm of publishers from im- 
porting into England for sale and from 
selling or retaining in possession copies of 
a periodical publication in which plaintiffs 
had a copyright. The liability for that 
offence is mentioned in s. 17 of the Act, viz. 
forfeiture ofthe offending publication, pay- 

(1) (1830) 15 Ch. D 501; 49 L J Ch. 752; 43 L T 16; 
28 W R 720. 





*Pages of (1880) 15 Ch, D—(Hd}. 


a 


Astle, 
there was a claim for injunction 
‘damages or penalty and delivery up of 


in that case were put to 


up a self-contained code, 
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ment of £10 as penalty for each offence, 
anda payment of double the value of the 
forfeited copies of the publicaticn.. Tiere 
i; no specific provision in that statute for 
a injunction, end it was held that an in- 
junction could ‘be granied is an equitable 
remedy in aid of the statutory remedy. 

"In Stevens v. Chawn; Stevens v. Clark (2) 
which was a case under the Sidmouth Mar- 
ket Act of 1839 as amended by the Sid- 
mouth Market Act of 1846, ii was held by 
Farwell, J. that, where a statute provided a 
particular remedy for the infringement of 
a right to prcperty thereby created, an in- 
junction could be granted io restrain the 
infringement of the newly created right, 
‘unless the statute creating the right had 
provided a remedy which it enacted should 
be the only remedy for the infringement. 
Reference was also made to the judgment 
of Buckley, J. in Attorney-General v. Ash- 
borne Recreation Co. (3), which was a case 
under the Public Healtn Act of 1875. On 
the other hand there is the case D:vonpurt 
Corporation V. Tozer (4). In that case the 
by-laws under the same Act of 1875 provided 
for a penalty to be reccvered by summary 
proceedings and it was he'd by Joyce, J. 
that the local authority could not enforce 
the right by injunction, and thatthe only 
remedy was that provided by the statute, 
on the ground that the right a3 well as 
the remedy were purely a creature of the 
statute. Counsel also referred to Titus 
Lid. v. Mansfield (5), in which 
j and 
the offending articles and cosis Plaintiffs 
iheir election 
between the damages and the penalty 
claimed, but the injunction was allowed 
ġo remain. That was a case under the 
Patents, Designs and Trade Marks Act of 
1883, which makes no mention of the re- 
medy by injunction. When we come to the 
Act of 1907 we find that a provision is 
made not only for payment of money, 
which incidentally is no longer called a 
penalty, but also in the alternative for dam- 
ages and injunction. ; 

The same provision is made under s. 53 
of the Indian’ Ast of 1911. Ass. 53 makes 
it would be 
arguable’ whether by. electing to claim 
payment cfthe sum of Rs. 1,000, and not 
to claim damages and injunction, the equi- 
‘ (2) (1901) 1 Ch, 494; €4 L T 798. 

- 13) (1903) 1 Ch. 101; 87 L-T 561; 72 L J Ch, 67; 51 
W 1125; 19 T L R 39; 67 J P73: 1L G R146. 


" (4) (1902) 2 Ch, 182; 71 L J Ch. 754; 88 L T 612. 
(5) (1905) 22 R P C 356, l 


+ 
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table remedy by injunction was by neces- 
sary implicaticn excluded, S.me impor- 
iaut questions will arise for comsideration 
on this pint, the first being whether when 
compicte stavulory remedies are provided 
for the new statutory rights created . by 
the statute, the Court has eny jurisdiction 
either in lawcr equily. to travel beycnd 
its terms, and secondly, whether a statutory 
right to claim only the money provided for 
in the section could furiher be protected 
by an injunction, if the plaintiffs elected 
io claim the money. I have referred to 
these quéstions,as the point was raised by 
plaintiffs’ Counsel in the course of his 
argument, but the point at this stage is 
really cne of academic interest only. 
Whether in the event of the. plaintiffs 
electing to receive payment of the sum of 
ks. 1,000 they will also be entitled to an 
injunction by way of further equitable 
relief is a question which must be decided 
after the election is made. The only ques- 
ticn before me now is whether the plain- 
tiffs are bcund to elect between cn 
account of the profis or damages and 
payment of the sum of Rs. 1,000. They 
claim theinjunction in para. (a) of the 
plaint in each of the two suits. I there- 
fore do not think it necessary to express 
any particular opinion at this stage on the 
point raised by Counsel. k l 
The plaintiffs cannot have an account 
of the profis as an alternative to a 
claim for damages or to a claim for pay- 
ment of Rs. 1,000. lt is not so provided 
by the statute. If the plaintiffs restrict 
their claim to damages and an injunction 
it may be contended that a liability to 
account for profits of ithe goods actually 
sold is incidental to an injunction. It 
may also be contended that an account 
of the profits is the correct measure of 
damages due to the plaintiffs, though 
there are cases in which it has also been 
keld thatthe correct measure of damages 
is the injury to the plaintiffs and not the 
profits made by the defendants... Whether 
the plaintiffs can claim an account of. the 
profits as incidental to an injunction 18 a 
question which will also have to be con- 
sidered at the hearing. AJI that I-can 
now say is that the plaintifs are not 
entitled to an account of the profits as 
an alleinative totheir claim for damages 
or for payment cf Rs. 1,000, Moreover, 
{he plaintiffs have not ‘asked for. an 
account of the profits as an ancillary 
relief to the injunction claimed. Plaintiffs 
have, however, claimed delivery. up of the 
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offending goods or articles, but whether 
they are entitled to if as an ancillary 
relief is another question to be gone into 
at the hearing. At present the plaintifis 
are bound to elect under the section bet- 
ween their claim for damages along with 
ihe injunction and the payment of the sum 
of-Rs. 1,000 which is the maximum amount 
recoverable. 

The last question is, when must ihe 
plaintiffs make their election? Counsel 
for the plaintiffs argued that the defen- 
dants would not in any way be preju- 
diced by reason of the. plaintiffs not 
electing at this stage, and that, there- 
fore, there was no question of their 
being embarrassed in putting in. their 
defence. It was heldin Titus Astle, Ltd, 
v. Mansfield (5), which I have referred 
to. before, that the plaintiffs could not 
administer interrogatories if they elected 
to-claim the penalty under the old Act 
of 1883. But it was argued that the 
claim for Rs. 1,000 under s. 53 was not 
"a Claim for penally, and therefore the 
defendants would not be able to escape 
discovery in any event. On the other 
hand the defendants’ Counsel argued that 
the plaintiffs would not be prejudiced either 
if they were put to their election within a rea- 
sonable time, but before the final hear- 
ing ofthe suit. I think there is force in 
the defendants’ contention that if the 
plaintiffs elect to claim only the Rs. 1,000, 
they may not even enter upon their de- 
fence. They have already submitted to an 
injunction pending ithe 
the suit. And the defendants’ Counsel 
admitted that the defendants had 
committed an infringement in terms of 
8. 03 (1) (a), vizs by doing something with 


aview to enable the plaintiffs’ design to - 


be applied to goods without their license 
or written consent. He added that the 
infringement was confined only to the 
goods mentioned by the defendants in their 
respective affidavits in reply on the notices 
of motion, and that he made the admission 
only forthe purposes of these two suits. 
There is a clear authority both in Saunders 
v. Wiel (6) and Titus Astle, Ltd. v. Mansfield 
(5); that a proper application can be 
made in Ohambers to the Chamber Judge 
to put the ‘plaintiffs to their election, and 


long - before the hearing of the suit in both ` 


those two cases the statement of claim 
was ordered to be amended. These two 
cases are quoted as-good lawin Hals- 
| bury's Laws of England, Vol. 27, para. 1320, 
<6) (1892) 9 R PC 459, 
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abp. 712 in his first edition of 19:3, 


hearing of. 


| 
| 
| 
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which was long after the English Act of 


` 1907. ! ; 


I therefore order the plaintiffs to make 
the election which I have mentioned be- 
fcre within a month from to-day. The 
plaintiffs will make the necessary amend- 
ments in the plaint in each] suit at their 
own cost. Defendants to put in their 
respective written statements within a 
fortnight after the plaintiffs |have made 
the election and amended the plaint, and 
intimated the same to the dbfendants. I 
have heard Counsel on the question of 
the costs of the two summonses. My 
attention was drawn to two letters 
dated August 19 and 23, 1935, written by 
the defendants in the two suits respec- 
tively to the plaintiffs’ attorneys calling 
upon the plaintiffs to elect. ‘The plaintiffs 
sent no reply, and thereafter the defendants 
took out these Chamber | summonses. 
The plaintiffs resisted the Summons in 
each suit on the ground, first, as stated 
in their affidavits in reply, lihat the de- 
fendan!s could not dictate to the plaintiffs, 
ihat is to say, could not ask the plaintiffs 
to make an election, and secondly on the 
ground taken at the hearing, that in any 
event they were not bound to make the 
election at this stage, but only at the 
time of the hearing. In my |opinion they 
were wrong in both these , contentions. 
The election is to be made under the 
statute, and what the defendants asked 
was that the plaintiffs should not be allow- 
ed to postpone the election Hil the final 
hearing. I see no reason to! depart from 
the ordinary rule that earl follow the 
event, and [order the plaintiffs to pay 
the costs of the defendants of the sum- 
mons in each suit separately. Costs to 
be taxed. | 

Counsel certified. | 

N. Order accordingly. 


l 
LAHORE HIGH COURT 
Second Civil Appeal No: 1317 of 1935 
March 17, 1936 | 
| Aqua HAIDAR, J. | 
SIRAJ-UD DIN ~ Praintive Appa LLANT 
VETSUS | 
Musammat RAHIMAN AND OTAERS-— 
Derren pax Ts— RESPONDENTS. 
Muhammadan Law—Succession*Daughter—Right 
to possession, extent of—Marriage—H ffect—Right to 
residence in fathers house—Attestation—Attesting 
witness, if can be presumed to have | knowledge of 
contents of document attested—Onus—Second appeal 
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. Finding based on conjectures—Transfer of proper- 


= 
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ity belonging to others—Real owners, tf affected. 
Under Muhammadan Law, a daughter, though her - 


shaie is half of her brothers, is just as much a co- 


' sharer in the property left by her father as her 


brothers. Her title is quite as solid and substantial 
in the heritage of her father as that of the sons and 
she is entitled fo possession unless: her claim is 
barred by some rule of law which applies equally to 
the sons and other heirs themselves. If after her 
marriage she begins to live with her husband then 
being a co-sharer, the possession of her brothers 
would he deemed to be her possession unless she 
loses her title by ouster and adverse possession. If 
at any time she is in possession of her father's 
house and resides in it then that possession must 
primarily be attribated to her own right as the heir 
of her father and notas a mere visitor to thefamily 
home who stays in it on the sufferance of her co- 
heirs. [p. 999, col, 2; p. 1000, col, 1] 

- The mere fact that a person signs certain docu- 
ments as an attesting witness does not establish 
that he was aware of their contents and wasa com- 
senting party to the transactions embodied in them. 
The burden of proving that he had such knowledge 
and was a consenting party to the transactions lies 
upon the parties who rely upon these documents. 
[p. 1000, col. 2.1 


Findings based on conjectures and not based on 
evidence canbe interfered with in second appeal. 


MOHAMMAD BAKHSH 
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If-people choose to amuge themselves by transfer. 
aing property belonging to others behind their backs 


and without their definite knowledge the real owners 
cannot be affected. |p. 1009, col. 24 


= §. CG. A, from an order of the District 
Judge, Ambala, dated May 28, 1935. 


Mr. ‘Ghulam Rasul Khan, for the Appel- 
lant. 


Mr. Tek Chand, for the Respondents. 


= Judgment.— This appeal arises out of 
a suit for. possession by partition in res- 
pect of 3/10th share of a house No. 1096 
and of 21/40th share of a vacant khola 
No. 2251. Both the Courts below have 
dismissed the plaintiff's claim. The plain- 
tiff has come up to this Court in second 
appeal. The following pedigree table would 
be helpful in understanding ihe position 
of the various members of the family and 
also throws light upon the somewhat com- 
plicated dealings with the property in dis- 
pule by some of them: < 





| | 
Abdal Rahim Bakhsh Karim Bakbsh 


M. Rahiman widow predeceased 
(defendant Musammat his father 
No. 1) Fazilat. 


Musammat Latifan 
(defendant No. 2). 





Musammat M re Musammat 
- Rahiman Kariman oman 
(died). predeceased 
her father. 
ons thes | | 
Siraj-ud-din Musammat Musammat 
(plaintiff) Janah Mariam. 
m. Qadar 
Bakhsh, 
judgment-debtor, 
| 
Mohammad Shafi . . Ilahi Bakhsh 
(died.) (alive.) 
| | 
Mohammad Rafiq Mohammad Zafar 
. (died) (died.) 


For the purpose-of this case house 
No. 1099 (old No. 828) should be kept 
separate from the khola bearing No. 2251. 
‘These two items: of prcparty are in dispute 
in the present suit and defendants outside 
the pedigree are the trarisferees from ihe 
members of the family. It may be stated 
at the outset that according to the con- 
current findings of the Courts below ‘the 
family is governed by Muhammadan Law. In 
fact the learned. District Judge has de- 


| 
Mohammad Sadiq 
(defendant No. 3.) 








Qadar Bakhsh 
m. Musammat Janan 





| 


Musammat Jatri 
(defendant No. 4,) 


finitely held that the Muhammadan Law ap- 
plied, though in two places in his judg- 
ment he has created confusion; in one 
place he has intrcduced the point of custom 
by clearly relying upon if and in another 
place he seems to have applied some rules 
of custom by implication. l 

In the year 1913 one Karim Khan at- 
tached the house No. 828 in execution of a 
decree against Qadir Baksh and Ilahi 
Bakhsh. Qadir Bakhsh: and Iahi Bakbsh 


` 1336. 


«during the lifetime of his father Muham- 
“mad Bakhsh and, therefore, they could not 
have inherited anything from Muhammad 
..Bakhsh under the Muhammadan Law in the 
presence of their uncles and aunts. This 
being so, Karim Khan attached the pro- 
perty in which his judgment-debtors had 
noright. Musammat Fazilat, the widow of 
Rahim Bakhsh, seems to have put in some 
objections claiming 1/3rd share which on 
the death of Muhammad Bakhsh would 
` devolve upon her husband, with the result 
_ that only rds share in the house was put 
‘up for sale and purchased by the decree- 
- holder, Karim Khan. Karim Khan transfer- 
red his rights to Barkat Ullah. Barkat 
Ullah must have realized that Abdul was 


alive and was entitled to 1/3rd share. He 


accordingly obtained a transfer of 1/3rd 
share from Abdul. On March 9, 1921, Barkat 
Ullah sold the rd share to Qadir Bakhsh 
“with the result that ultimately the property 
“returned to the family through Qadir 
Bakhsh, grandson of Muhammad Bakhsh. 
On April 1, 1928, Muhammad Sadiq, 
defendant No. 3, brought a suit for posses- 
sion of the whole house claiming to have 
received 1/3rd sharo from Musammat Fazilat 
under a gift and rds as the son of Qadir 
Bakhsh, the transferee of rds share from 
Barkhat Ullah. The gift in his favour by 
Musammat Fazilat was not proved and his 
claim was decreed for joint possession for 
rds share only. On February 16, 1929, 
Muhammad Sadiq mortgaged forasum of 
Rs. 59 one kothrt and a portion of sehn 
in the house in dispute to Karim Shah. 
On the same date he executed arent deed 
(Ex. P-11) of the mortgaged property in 
favour of the mortgagee, Karim Shah. 
Exhibit P-11 has become important be- 
cause it bears the signatures of Siraj-Ud- 
Din, plaintiff, as attesting witness. On 
July 15, 1929, Muhammad Sadiq mortgaged 
the whole of the house to Muhammad 
Ramzan, defendant No. 7, for a sum of 
Rs. 250. The mortgage-deed is Ex. D-12 
and bears the signatures of the plaintiff as 
a marginal witness. 
brought a suit on the basis of his mort- 
gage and purchased the whole house at an 
auction sale. Coming to the khola No. 2251, 
1/3rd sharein it was gifted by Abdul to 
his daughter Musammat Latifan, defendant 
No. 2. On January 30, 1928, Muhammad 
. Sadiq mortgaged the khola in suit to one 
Shadi. < ; 
The, mortgage-deed is Ex. D-13 and 
‘ also bears the signatures of the plaintiff as 


. 


D 
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amarginal witness. On December 17, 1931, 
Muhammad Sadiq sold 2/3rds share in the 
khola to Abdul Wahid, defendant No. 5, 
for asum of Rs. 400. The plaintiff has 


brought the present suit claiming the frac- 


tional shares mentioned in the relief as one 
of the heirs of Musammat Rahiman, one of the 
daughters of Muhammad Bakhsh. Musammat 
Rahiman, it may be mentioned, has died 
on January 31, 1928. No less than eight 
issues were framed on the pleadings of the 
parties by the trial Court. With the excep- 
tion of issue No. 7 all the other issues 


, which really dealt with the merits of the 


case were decided in favour of the plaintiff 
by the trial Court. It was also found that 
Musammat Rahiman had lived in the house 
and also died there and the plaintiff himself 
had been living in it. It however dismis- 
sed the plaintifi’s claim on the finding on 
issue No. 7 that the plaintiff was estopped 
by his conduct from maintaining the 
present suit. This finding was affirmed by 
the learned District Judge on appeal by 
the plaintiff. Without in the least mean- 
ing any disrespect to the learned District 
Judge lcannothelp observing that the learn- 
ed Judge, who, by the way, is a Hindu gent- 
leman of undoubted probity, has not been 
able to disembarrass himself of considera- 
tions which apply normally to a joint Hindu 
family in which a daughter receives no 
share in the property left by her father 
in the presence of her brothers so that 
when once she is married she ceases to 
have any concern with the family property 
and Visits the family house merely as an 
honoured guest. 

Ib is an unconscious mental obsesison, 
otherwise a lawyer occupying the highly 
responsible position of a District Judge 
ought to know very clearly that under 
the Muhammadan Law, by which the family 
is governed, 2 daughter, though her shire 
is half of her brother, is just as mucha 
co-sharer in the property left by her father 
as her brothers. Her title is quite as 
solid and substantial in the heritage of her 
father as that of the sons and she is entitled 
to possession : unless her claim is barred by 
some rule of law which applies equally to 
the sons and other heirs themselves. If 
after her marriage she begins to live with 
her husband then being a co-sharer, the 
possession of her brothers would be deemed 
to be her possession unless she loses her, 
title by ouster and adverse possession. If at 
any time she is in possession of her father's 
house and resides in it then that possession 
must primarily be attributed toher own 
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right as the heir of her father and not as 
a mere visitor to the family heme who stays 
in lt oa the sufferance of her co-heirs. 
There gre indications in the judgment 
which go to show that this legal aspect of 
the matter had not been kept by the 
Jearned Judge in his mind. For instance 
he observed as follows : 
_ “Muhammad Bakhsh died 40 cr 50 year ago. If 
it is held that Musammat Rahiman, motner ct the 
plaintiff, lived in the house merely as a relation 
ot Abdul, Rahim Bakhsh and the sons of Karim 
Bakhsh after the death of Muhammad Bakhsh, then 
certainly plaintiff has got no share now in the pro- 
perties in suit, as she abandoned it 40 or £0 years 
ago. 

There is no evidence of abandonment 
on the record which must he proved like 
any other fact and I fail to see why it 


should be held that Musammat Rahiman. 


lived in the house as a relation of Abdul, 
Rahim Bakhsh and the sons of Karim 
Bakksh after the death of her father. She 
had just as much right to live in the house 
“as Abdul, Rahim Baksh and a better right 
than the sons of Karim Bakhsh who had 
predeceased his father. She could retort 
by saying that they were living with her 
as her relations, a proposition which would 
be equally untenable. The learned Judge 
has again remarked in the course of hig 
judgment as follows: 

“It appears that at the time of the death of Mu- 
- bammad Bakhsh his two sons and the sons cf his 
third son Karim Bakhsh considered themselves to 
be entitled to succeed to his property accurding to 
custom to the exclusion of the sisters who had 
presumably been married and weze living with their 
husbands.” 

The learned Judge forgot to note that the 
sons of Karim Bakhsh, who predecezged 
his father, were not entitled to succeed to 
Muhammad Bakhsh at sll and the fact 
that they and the two sons of Muhammad 
Bakksh considered themselves entitled to 
succeed cannot possibly prejudice the 
claim of Musammat Rahiman, the mother of 
the plaintiff, as one of the heirs of Muhem- 
mad Bakhsh. 

The reference to custom, as already 
. pointed out, is wholly inappropriate on the 
concurrent findings of the Courts below 


and there is no reason whatsoever to sup- | 


pose that the daughters had been excluded 
from inheritance merely because they were 
married and had been living with their 
husbands. Again the learned Judge has 
observed that the plaintiff's. mother lived 
, in another Mohalla and Lad a house of her 

own, that she used to come to see her 
relations in the house in suit, but it could 
not be presumcd that she used to come 
and live there asacosharer. I fail to un- 
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derstand why the position of a daughter, 
who was undoubtedly a co-sharer, should 


‘be taken to have been that of a mere guest: 


who was visiting the family house in which 
she hada share. There are cther passages 
in the judgment in which the learned 
Judge has fallen into a similar error, but 
if is not necessary to reproduce them fo 
the purpose of fresh criticism. | 
The plaintiff's suit has been thrown out 
on the ground that the plaintift’s mother 
could not challenge the various transfers 
which had been made by certain members 
of the family and of which she must have 
had knowledge. This is astrange line of 
argument; it comes to this, that persons 
who are not parties to transactions can pe 
bound by them simply because they are 
relations of the transferorg and the learned 
Judge considers that they may be-taken 
to have had knowledge of those transac- 
tions and did not protest. It fully realizes 
that in a second appeal, findings of -fact 
based upon legal evidence must be accept- 
ed. But these are not findings based upon 
evidence ; they are based upon conjectures, 
and itis a well-known proposition cf law 
that a conjecture can never take the place 
of judiciel proof. If people choose to 
amuse themselves by transferring property 
belonging to others behird their backs and 
without their definite knowledge, the real 
owrers cannot be affected. In my opinion, 
the plaintiff's mother could not be held 
lo be debarred from claiming her share 
by: any rule of estoppel or acquiescence as 
relied upon by the District Judge espe- 
cially in view of the fact that her posses- 
sion had not been interfered with in conse- 
guence of these transactions. So far as 
the plaintiff himself is concerned apart 
from imputing knowledge of the Various 
transfers to him on account of near rela- 
tionship with some of the transferors, the 
learned Judge hasfurther held that by 
signing Bas. P-il, P-12 and P-13 the 
plaintiff must be deemed to have been estop- 
ped from claiming his title. His reason- 
ing is that by his conduet he must have led 
the outside world to believe that he had 
no title. Now, the mere fact that the plain- 
tiff signed these documents as an attesting 
witness does not estabiish that he was 
aware of their contents and was consenting 
party to the transaclions embodied in them. 
The burden of proving that he had such 
knowledge and was a consenting party to 
the transactions lay upon the parties who 
rely upen these documents. ‘The law is 
fully discussed by their Lordships of the 
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Privy Council in Pandurang Krishanaji 
v. Markandeya Tukaram (1). The follow- 
ing passages should always be kept in 
mind by the Couris when dealing with the 
question of the alleged estoppel resulting 
from the signing of documents by a person 
as a marginal witness : 

“Attestation of a deed by itself estops a man 
frum denying nothing whatever excepting that he 
has witnessed the execution of the deed. It conveys, 
neither directly nor by implication, any knowledge 
of the contents of the document, and it ought not 
to be put forward alone for the purpose of establish- 


ing that a man consented to the transaction which © 


the document effects. Istoppel does not arise from 
any such circumstance. As already stated, attesta- 
tion itself does not effect it, nor does the belief of 
other parties as to the meaning of attestation affect 
the man who has placed his signature as a. witb- 
ness, unless it can be established that he knew that 
that belief would arise, and signed with that 
intent.” 


In my opinion the findings of the Court 
below on the questicn of estoppel are con- 
trary to the rule of law laid down by their 
Lordships of the Privy Council for the 
guidance of Courts in India. I hold that 
there was no estoppeal either against Mu- 
sammat Rahiman, the mother of the plaintiff, 
or the plaintiff himself and the csse falis 
within the principle in Corea v. Appuhamy 
(2). I would, therefore, allow the appeal, 
seb aside the decrees of the Courts below 
and decree the plaintifi’s claim. In the trial 
Court the fractional shares claimed by the 
plaintiff in the house and the khola were 
accepled as csrrect-and it is not necessary 
to werk them cut over again or io remand 
the case to the Court below for the de- 
termination of those shares. The result, 
therefore, isthat the plaintiff's suit shall 
be decreed to the extent of the sharcs 
claimed by him. The plaintiff shall get his 
costs throughout. 

N. Appeal allowed. 

(1) 49 C334; A I R 1922 P C 20; 65 Ind. Cas. 954; 
49 IA 16;26 C W N 201; 3UPL R(P 0085; 20A 


LJ 305; 42M L J438; 15 L W 486; 30M LT 249; 
35 O L J409; 24 Bom. LR 557; 18 N LR 1 


(PO. 
(2) (1912) A C 230; 105 L T 836; 81 LJ PGIS1. 
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—Liability to account—Civil Procedure Code (Act 
V of 1908), s. 92— Applicability —Criterion— Practice 
—Appeal—Point as to non-fulfilment of stalutory 
requirement can be taken for first time in appeal. 
Where a fund has been handed over to the de- 
fendants in order that they shonld pay it to the 
temple or utilize itfor the temple, it must be held 
to have vested in them as trustees for that pur- 
pose and the plaintiffs would be entitled to call 
them to account. On the otherhand, if the defen- 
dants are merely agents of the trustees and the 
fund is not vested in them, the cestuis que trust 
have no remedy against them; they would in that 
ease be accountable to their principals only Abdul 
Baqi v. Sundararamayy4 (1), followed, [p. 1002, col. 2] 
The question of the applicability of s. 92, Civil 
Procedure Code, depends on the prayers in the 
plaint at the date when the suit is instituted. 
The provisions of the section cannot be evaded by 
subsequent amendment cf the plaint. Narsidas 
Jekisondas v. Ravishanker Prabhashanke; (1), ve- 
ferred to. [p. 1004, ccl. 2.] 
A point in respect of non-fulfilment of a statutory 
requirement for instituting a suit can be taken in 
appeal even if it is not mentioned in the memo- 
randum of appeal, Se | 
F. ©. A. from the decision of the First 
Class Sub-Judge, Karwar, in Suit No. 203 
of 1928. 


Messrs. H. C. Coyajee, D. R. Maner kar 
and V. G. Wagle, fer the Appellant. 

Messrs. G. P. Murdeshwar and U. S. 
Hattyangadi, tor Respondents Nos. 4 and 
5 


Broomfield, J.— In the suit from which 
these appeals arise the plaintiffs are the 
managers of a temple called Shri Maha- 
bleshwar of Gokarn. Defendants Nes. 1 (0 
5 ara members of a Ccmmittce called the 
Kumia Dharmadav Committee, cod as such, 
they hold and manage a fund called 
“Dharmeday Fund,” which is collected for 
the benefit of a number of religious and 
cheritable institutions in the neighbourhocd 
of Kumia. Part of this fund has been set 
apart for the benefit of the Shri Mahable- 
shwar iemp'e and some land has been 
purchased out of this ‘part of the fund. 
The plaintiffs brought the suit alleging that 
ihe defendants are the trustees of the fund, 
and that they have been guilty of a breach 
of irust. The reliefs prayed for are posses- 
sion of the land purchased out of the fund 
and recovery of the rest of the amount due 
tothe temple after taking accounis of the 
fund from the beginning. The trial Court 
has made a preliminary decrce awarding 
the plaintiffs possession of the land with 
mesne profits and also directing the taking 
of accounts of the fund in the hands of the 
defendants. A Commissioner was appoint- 
ed to take eccounts, and, afier he had re- 
ported, a final decree was passed awarding 
the plaintifs a sum of Rs. 2,755-12-0. 
Appeal No. 110 is from the final decree 


`: -upcountry people in Kumta. 
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4 and appeal No, 112 from the original 


- decree. 


It is necessary to refer briefly to tke 
“ “history of the fund in question. It appears 
“ that some time before 1874 the merchants 
of Kumta started a fund for the benefit of 
-certain charitable and religious institu- 
tions by setting aside fcur annas out ofthe 
price of every khandi of goods sold by 
The Gokarn 
temple was one ofthe institutions to be 
` benefited, and one-quarter anna, that is 
‘one-sixteenth of the fund, was allotted to it. 
In 1874 there was a meeting of the mer- 
cants at which a resolution (Ex. 45) was 
-passed. Some alterations were made in 
the constitution of the fund and special 
directions were given in the case of some of 
‘the institutions. What was decided in the 
case of ihe plaint temple was this. The 
money collected for it was to be paid to 
one Venkat Subba Bhagvat who was a 
neminee of the merchants. He was in- 
cidentally the grandfatker of the present 
defendant No.3. He was to credit the 
money to tke account of the temple and he 
was to utilize it for the service of the 
temple according tothe cpinion of certain 
other persons named in the resolution. 
Then in 1893 another resolution (Ex. 46) 
was passed. By this time the fund was in 
the hands of one Jayaram Piraji. The 
amount he held to the credit of the Gokaran 
temple was then Rs. 1,292. The directicns 
given in respect of the moneys in his hands 
“were as follows :— 

“The money should be applied for purposes of 
hundis, discount, ete., and lending at interest, and 
thus the amount should be increased. It ig to be 
decided later on in what way these amounts and the 


amounts that may be recovered in future should be 
expended.” 


Then in 1905 a third resolution (Ex. 47) 
was passed. In this a history of the 
management of the fund is given. It is 
stated that there had been certain mismanage- 
ment before the appcintment of Jayaram 
Piraji and accordingly the duty of making 
recoveries had been handed over to him. 
But he having Jeft the city had handed 
. over ihe money together with his accounts 
to one Dayal Shet who, it is stated, was not 
willing to continue the management. It 
was resolved cccordingly that a Committee 
of five persons should be appointed, who 
should take charge of the money left by 
Dayyl Shet, collect the outstandings due 
from the merchants and make proper ar- 
rangements for increasing the fund. One 
of the members of this Committee was 
Ramchandra, father of defendant No. 2. 
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One was defendant No. 1 himself, Another 
was the father cf defendant No. 3, and .tie 
otters appear to have been relations of 
defendants Nos. 4 and 5. As far as the 
evidence in this case goes, there has.been 
no meeting of the general body of merchants 
in connection with this fund since that day 
and no further resolutions have been placed 
on record. 

It is conceded that a trust has been con- 
stituted in favour of the temple. The 
principal defence in the lower Court and the 
argument on which the appeals have -been 
mainly supported is that the plaintiffs’ 
remedy for breach ofthe trust, if any, is 
against the general body of merchants ‘of 
Kumta who created the fund and are the 
trustees thereof and not against the defend- 
ants who are merely agents of the trustees, 
1. e., custodians of the fund with duties and 
powers of investing and lending it, but not 
of applying it for the purposes of the trust. 
It is contended that the defendants are 
responsible not to the plaintiffs, but only to 
their principals, ż¿. e., tothe general body 
of the merchants. It is, I think, perfectly 
clear on the one hand thatif the fund has 
been. handed over to the defendants in order 
that they should pay it to the temple or 
utilize it for the temple, it must b> held to 
have vested in them as trustees for that 
purpcse and tke plaintiffs would be entitled 
to cell them to account. On that footing 
the case would be precisely on all fours 
with the one in Abdul Baqi v. Sundara- 
ramayiya (1). On the other hand if the 
defendants are merely agents of the trustees 
and the fundis not vested in them, the 
cestuis que trust have no remedy against 
them; they would in that case be account- 
able to their principals only. Lewin on 
Trusis, Edition 13, pp. 203 and 470. 

Some support is afforded to the argument 
of the learned Counsel fer the appellants 
by the language used in the resolutions of 
1896 and 1905 to which I have referred. It 
is arguable, I think, that the Ccmmittee 
appointed in 1905 was only a Managing 
Committee with power to invest, but not to 
dispose of the fund. But that was a long 
time ago, and in view of what has happened 
since, I think it would be impossible to hold 
that the present Committee have no power 
of disposal. AsI have mentioned, one of 
ihe defendants is a member of the original 
Committee. The evidence does not show 
how the others were appointed. There is no 

(1) £8 M 777; 156 Ind. Cas. 408; A IR 1935 Mad. 
208; 68 M LJ 136; 41 LW 144; (1935) M WN 79: 7 
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reason to euppose, however, that they are 


- not duly appointed’ io represent the ‘mer- 


t 


“chants of Kumta in connection with the 


fund. All the members are themselves mer- 
chants of Kumta and it appears that the 
fund is now held by them as representing 
the general body with power to dispose of it 


‘and not merely as custodians. 


In March 1914, the father of defendant 
‘No. 3 borrowed a sum of Rs. 3,500 from the 
Committee on the security of hisland. He 
executed a mortgage in favour of Ram- 
chandra, father of defendant No. 2, as re- 
presenting the Committee. At the same 
time he sold his Mulgenirightsin the land 


: in suit to the father of defendant No. 2. 


The price Rs. 2,800 was not paid ashe had 
in his possession money belonging to the 
fund to that amount.. In April 1923, 
defendant No.3 sold the land, which he 


-had. mortgaged, to the plaintiffs subject 


to the mortgage which the plaintiffs under- 
took to pay off. The land which has been 
sold to Ramchandra is entered in the Record 
of Rights in his name. Nodoubt he is 
described as a member of the Dharmadav 


‘Committee, but there is nothing about this 


transaction or indeed about any other 
dealings of the Committee with the fund to 
suggest thal they were merely acting as 
agents of the general body of merchants. 
In fact the general bcdy has apparently 
ceased to function for the last thirty 
years. The defendants’ conduct throughout 
is hardly consistent “with the view that they 
were merely agents: without power of dis- 
posal of the fund. 

But in addition to this, the case set up in 
the written statement is not really consistent 
with the case set up in the arguments. 
The defendants. deny in para. 4 of the 
written statement ihat they are trustees of 
the whole of the Dharmadav Fund. They 
say that the Kumta merchants have ap- 
pointed independent or separate vahiwat- 
dars to deal with different portions of the 
fund and they say that they carry on the 
Management and superintendence of the 
portion of the fund set apart for the plaintiff 
temple. In para. 8 it is stated : 

“A Committee has been appointed to make’ re- 


coveries in respect of some portion ofthefund and . 


to dispose of the same and now we defendants Nos. 1 
to 5 are carrying onthe management as members of 
such a Managing Committee.” 

Further in para. 9 it is stated: 

“In the arrangement made for this by persons who 


give money to this charity full power to recover that - 


amount and to make expenses for tne rendering of 
service, etc., that may be thought proper, on behalf 
of Kumta City; in the-temple in suit has been given 
to the said Managing Committee. Defendants Nos 1 
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. should be utilised. 
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. to’ 5 who form the committee have full power to dis- 


pose of that amount accordingly. But the power of 
dealing with it does not belong to the plaintiffs.” 
Reading the written statement as a whole, 
it seems to me prefectly clear that what 
the defendants intended to assert was 
that the plaintiffs as managers of the 
temple had no right of control over the 
fund, but not that the defendants had 
The contention that the 


apply the found to the uses of the temple 
or to dispose of it without the orders of the 
general body of merchants is not really to 
be found in the written statement at all. 
Nor does it derive much support from the 
statements made by defendant No. 2 when 
he was examined asa witness. He says: 

“The owners of this money are the Kumta merchant 
public represented by us....It is our right to deter- 
mine in what way and for what purposes this money 
We have to consult the Kumta 
merchants for that. The Temple Committee have 
no right in that connection. It is my opinion that 
the merchants of Kumta have the absolute right cf 
dispusal over the fund through us, We have mot 
consulted the merchants in this respect... Thesuit 
land was purchased with the funds intended for the 
plaintiff temple out of the said fund. The fund intended 
for the plaintiff temple is tobe used for the purposes 
of the plaintiff temple, but for what purposes it should 
be utillized is yet to be settled. We have not thought 
over 1h3 matter yet... We members of the ec. mmittee 
have not consulted the Kumta merchants as to what 
should be done with the money.” 


Thus the defendant does no doubt say 
that the general bydy of merchants has the 
right to prescribe the mannerin which the 
fund isto be used for the benefit of the 
temple. He makes it quite clear, however, 
that the general body is to act through the 
committee, and his case is really the same 


as the case made in the written statement, 


mz., thatthe plaintiffs have no control over 
the fund and not that the defendants have 
not. 

Under these circimstances it seems to me 
that the learned trial Judge has rightly 
found that the defendanis are trustees of 
the fund. That being so, the plaintiffs are 
clearly entitled to the trust property in their 
hands. No cause whatever has been shown 
against handing it over to them. It may 
well be that the defendant's committee have 
the right, after consulting the general body 
of merchants, if necessary, to prescribe the 
manner in whica the property and the 
money are to be utilized for the benefit of 
the temple. There never was anything to 


to prevent the defendants from laying down. 


any conditions they thought necessary. 
There is no reason to suppose that the 
plaintiffs would not be willing to abide by 
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any such reasonable. directions. But the 
defendants were obviously not justified in 
refusing tohand over the property, and as 
they did refuse to do so, the plaintiffs as 
beneficiaries undoubtedly had a cause of 
action against them. A point of limitation 
has been argued, but on this view 
of the position of the defendants 
as trustees, no question of limitation 
could arise, as s 10, Limitation Act, 
would cover the case. Onthe merits, 
therefore, the plaintiffs would be entitled to 
succeed and the appeal would fail. Un- 
fortunately, however, there is a serious preli- 
Civil 
Procedure Code. This is acase of an alleged 
breach of a trust created for public purposes 
of a religious nature and one of the reliefs 


prayed for inthe suit, namely the taking. 


of accounts, is a relief of the kind, specified 
in s. 92. Sub-s. (2) of the section provides 
that save as prcvided by the Religious 
Endowments Act, 1863, (which does not 
effect the present case),.no suit claiming 
any of the reliefs specitied in sub-s. (1) shall 
be instituted in respect of any such trust as 
is therein referred to exceptin conformity 
with the previsions of that sub-section. Tha 
institution “of this suit, therefore, required 
the previcus sancilon of the Collector under 
s. 93 and that sanction has not been obtain- 
ed. This point was not taken in the trial 
Court. It was not even mentioned in the 
memsrandum of app2al. But, as it appears 
on the face of the record that there has 
been a breach of a statutory requirement, 
we felt that we could not refuse to allow the 
point to be taken and argued. 

Mr. Murdeshwar who appears for the 
respondents has frankly conceded that in 
view of the authorities Janaki Bai v. T. 
Vinayakar, (2) and Narayan v. Vasudeo (3) 
the objection isvalid, that is to say, itis 
a suit covered by s. 92, in its present form, 
and it has not been instituted in accord- 
ance with that section.. The Jearned Ad- 
vocate sought to get out of the difficulty by 
suggesting that the plaint might be allowed 
to be amended by abandoning the claim 
for tuking accounts. If there had been no 
prayer for this relief, he says, there would 
have been no objection on account of s. 92 
and the plaintiffs would have been able to 
obtain practically the same relief as they 
have been awarded. At any rate they could 
have recovered the land and such moneys 

(2) 58 M 988; 158 Ind, Cas. 63; A I R 1935 Mad. 825; 
69 M L J 291; 42 L W 301; (1935) M NIN 895; 8 RM 
a 26 Bom. L R 950; 86 Ind. Cas. 490; A I R 1924 


Bom, 518. 
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as are in the hands of the defendants to the 
credit cf the fund. But there are obvi us 
difficulties in the way of this proposal. 
Having regard to the frame of the plaint 
the prayer for an account could not be re- 
garded as mere surplusage. Mereover, a 
Commissioner was appointed to take 
accounts and accounts have actually been 
taken. Then again what sub-s, (2), s. 92 
says is that no suit shall be instituted 
claiming uny of the reliefs specitied in the 
first part of the section. in my View that 
must mean that the question whether 
s. 92 has to be applied must depend 
upon the prayers in- the plaint at the 
date when the suit was instituted, and 
the provisions of the section cannot 
be evaded by an amendment of the plaint 
at a later date. There is authority for 
that view in WNarsidas Jekismdas v, 
Ravishankar Prabhashankar (4): see 
especially the judgment of Blackwell, J. 
at p. 1445*. As faras I can see, there is no 
means of getting over the difficully created 
by s.92and the appellants therefore must 
succeed, in spile of the fact that the objec- 
tion was taken at a very late stage. The 
result is unfortunate. 

On the merits of the dispuie we are by no 
means satisied with ths attitude taken up 
by the defendants. The plaintiffs are 
undoubtedly entitled to the fund and the 
property purchased out of it subject toany - 
conditions es to the use of it which might 
be reasonably imposed. The defendants 
ought to have seen the raasonableness of 
the plaintiffs’ claim, and if any further 
authority from the ganeral body of mer- 
chants is required, they sdould have taken 
steps to obtain it. They must be held 
responsible, or at any rate very largely 
responsible, for this litigation which should 
nət have been necessary aball. For these 
reasons, I think, we must allow the appeals, 
set aside decrees of the lower Court and 
dismiss the suit, We direct, however, that 
the parties will pay their own costs through- 
out. Cross-objections also dismissed. if 

Tyabji, J.—I agree with the orders pro- 
posed. The ultimate difficulty in the way- 
of the decrees appealed against being 
confirmed is s. 92, Civil Procedure Code, Mr. 
Murdershwer admitted that s. 92 was fatal 
to the suit as framed; but suggested the 
difficulty might be got over by an amend- 
ment of the plaint, and applied for permis- 
sion to amend: so that the prayer for 

(4) 32 Bom. L R 1435; 128 Ind. Cas. 891; A I R 1931 
om. 33. 

*Page of 32 Bom L R—[Ed,| 
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acconis (which brings the case under s. 92) 
may be struck off. When, however, the 
paint is examined, this course appears 
wholly impracticable. Ths very basis of 
the plaint is an eccount of the sums 
collected in respecti of the fund in 
question. It is only after an account is 
taken, that it is possible to deal with ths 
prayer that the défendants be ordered to hand 
the fund over to the plaintiffs. The acc unts 
are necessary to determine how much is 
claimed. Unless an account is taken, the 
- basis of the decree that the plaintiffs seek 

cannot be determined. ‘The plaintiffs can- 
notsay what sums represent the funds or 
give any other particulars of them. It is 
true that a claim is made with respect to 
certain properties mentioned in the plaint. 
But these properties are stated to represent 
apart of the sum to which the plaintiffs can 
lay claim only on the basis of the account. 
Referring to tbe plaint, the origin and basis 
ofthe claim is stated in para. 2. ShLortly 
it is “that the people of Kumta determined 
to recover fixed amounts eg Dharmadav and 
the practice of making recoveries has con- 
tinued accordingly fer a long period.” Para: 
graph 3 refers to tLe amount being credited 
and accounts thereof being maintained and 
defendants Nos. 1 to 5 being appointed 
trustees forthe purpose of keeping these 
accounis. Out of the accumulation of the 
fund so collected, of which no other parti- 
culars are given in the plaint, certain pro- 
perties are statedin para. 5 to be purchased. 
“Therefore the cause of action’—so para.7 
runs: 
-- “for this suit brought for the purpose of obtaining 
possession of the lands in suit and for obtaining the 
amount of the said charity found and the amount of 
the income of the lands in suit payable after getting 
thé same ascertained by making an account from the 
beginning, arose from August 11, 1928 

The prayers are, first, that the conten- 
tions of defendants Nes. 1 10 5 may be set 
aside and thereafter possession of the said 
lands awarded to the. plaintiffs; secondly, 
that true accounts from the beginning of 
the said charity should be ordered and 
the amount found payable under account 
in respect of the found and the amount 
that may be found payable under the ac- 
count after taking the account in respect 
of the income up to this day, of the lands 
insuit from defendants Nos. 1 to 5, may be 
awarded. In my opinion, therefore, if the 
plaint were amended by striking ‘off the 
prayers for the account, nothing would be 
left after making the consequential amend- 
ments. For this reason in spite of the 
grounds which appear from my learned 


d 
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brother's judgment inclining us to assisi 
the plaintiffs in obtaining the relief thst 
they claim, the application for amendment 
of the plaint cannot be allowed. 

In connection with the application for 
amendment of tke plaint two decisions were 
cited. In Abdur Rahim v. Mahomed Barkat 
Alt (5) the question was whether a print 
was res judicata—whether the ecmpremise 
decree in a previous suit precluded the later 
suit. Theat question depended upon whe- 
ther ihe ecmprcemise decree in the previous 


- sult was a decree in a representative suit. 


(i. e, whether the previous suit was a suit 
under s. 92) and was binding upon that cec- 
tion of the public which was represented 
by the plaintiff in that suit, ard therefore 
(by virtue of Expin. 6 of s. 11 of the Cede) 
binding upon the plaintiffs in the later suit. 
The previous suit hed been instituicd 
under the provisions of s. 92 with the sanc- 
lilin of the Advocate-General “and there- 
fore became a representulive suit”, But 
subsequently new defendants and new pray- 
ers had been added by amendment ofthe 
plaint, and Lord Sinha in delivering the 
judgment of the Privy Council szid (p.106,*: 

“Their Lordships consider that, in so far ag the 
nature of the suit was changed by the amendincts 
mentioned, namely, by adding strangers to the trust 
as defendants and by prayers for :elief rct covered 
by s. 92, the suit ceased to ke one cf arcpresenta- 
tive character and the deeree based on the compro- 
mise such as it was, namely, by six only cut of the 


= 


seven plaintifs in the suit, however binding ag 
against the consenting partics, cannot bind the iest 


-of the public. Section 11, Explo 6, has no applica- 


tion to such a case.” 


The decision therefore was (1) that a de- 
cree in a suit originally brought under 
g..92 could not be ecnsidered asa decree 
in sucha suit, in so far ss tLe nature of 
iLe suit had been changed prior to the-de- 
cree being obtained; and (2) that ihe 
nature cithe suit had been changed in so 
far that by amencments of the plaint, 
strangers had been added es defendants 
and prayers introduced for relief not covered 
by s. 92. It was argued before us that the 
nature of the suit might similarly be changed 
by amendments so as to take away from the 
suit that which cffends s. 92; so that a suit 
which as originally instituted is obnoxious 
to s. 92 might, by stmendmenis in the 
plaint, be altered and might be rendered 
not obnexious to s. 92. Il was argued, cn 

(5) 55 I A 96; 108 Ind, Cas. 361; A I R 1928 P © 16: 
55 OU 619;9 PLT 65;1L T40al. 19: 27 L W 339 
32 O WN 482; 26 A LJ 461; 54M L J 609; 30 Bom 
L R 774;48 OL J 55(P. C). i 
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the other hand, that such an amendment 
could not be allowed in view of the decision 
in Narsides Jekisondes v. Ravishanker 
Prabhashankar (4). 

In my cpinion, this decision does not 
refer to the question we have to consider. 
In the case cited, Mirza, J., in the Court of 
first instance had answered the first issue 
tc the effect that the suit as framed was 
maintainable, that the reliefs were not 
those referred to in s. 92, and that there- 
fore it was not necessary to comply with 
provisions of that section. But the Court 
of Appeal held the suit to be for reliefs 
specified in s. 92 and therefore that com- 
Pliance with that section was necessary. 
Thereafter in the Court of Appeal it was 
relied upon (in answer to the objection of 
failure to comply with s.92) that at a late 
stage of ihe hearing before Mirza, J. two 
of the prayers had been abandoned on be- 
half of the plaintifs. The argument in the 
Court of App2al was that the two prayers 
that had been so abandoned were the only 
prayers for reliefs mentioned in s. 92, 
and that therefore after those prayers had 
been abandoned ihe suit must be treated 
as, not falling under the terms of s 92 (2) 
‘but that after the abandonment of these 
prayers tke suit] must be held to be main- 
tainable just as if the plaint had not con- 
tained the prayers that had been aban- 
doned. This argument was _ rejected. 
Blackwell, J. emphasized that s. 92 pre- 
cludes the institution of a suit claim- 
ing the specified relief. The terms of 
s 92 are not that [unless the suit is in 
conformity with the provisions of s. 92, 
sub-s. (2) none of the reliefs specified in 
sub-s. (1), s. 92, shall be granted in a suit 
instituted in respect ifany such trust as 
is mentioned ins. 92. The argument that 
was rejected required the sub-section to be 
read as if it ran “where a suit is instituted 
in respect of any such trust except in 
conformily with sub-s. (1) tos. 92, no reliefs 
specified in sub-s. (1), shall be granted.” 
That is not how s. 92 is worded. The deci- 
sion does not go beyond that. 

It does not deal with the question which 
is before us the question that arises when 
an application is made that the plaint 
should be allowed to be amended in a 
Particular manner, The reasons for the 
application to be allowed to amend may be 
that the suit as instituted is found to be 
obnoxious tos. 92; andit may be part of 
the argument in the application that if 
the plaint is amended, itmay be considered 
for the purpose ofs. 92asifit had heen 
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filed in the amended form. That question 
was not considered and was not before the 
Court in Narsidas Jekisondas v. Ravi- 
shankzr Prabhashanker (4). The appli- 
cation for permission to amend in the 
present plaint cannot in this cae be allow- 
ed, the reason shortly being that the whole 
suit would fall tothe ground if the amend- 
ments were allowed. That, of course, is not 
the only reason why an application to 
amend the plaint may be refused. The 
Court considers, amongst other matters, the 
stage at which the application is made, the 
nature of the suit, the effect that would 
result from the amendment andthe terms 
on which the amendment might or might 
not be permitted. If there had been no 
such initial difficulty in permitting an 
amendment as I have found in this case 
it might have been necessary to consider 
whether the decision of the Privy Council 
helps the argument addressed to us in 
favour of amendment, viz., that since the 
Privy Council held that the nature of the 
suit before them had been changed so that 
the suit did not, to the extent of the 
amendment, remain a representative suit, 
so also the present suit would after the 
amendments be considered no more to 
remain a sult claiming the specified reliefs 
but would be turned into a suit which 
need not have been instituted in confor- 
mity with e. 92; that,if by amendment the 
suit may lose its efficacy as a suit under 
s. 92, then by amendment it may lose the 
necessity for conforming with s. 92. 
I am only stating the argument, not ex- 
pressirg any opinion on it. The initial 
difficulty in the way of the amendment 
makes it unnecessary to consider this 
argument. The decision relied upon, viz., 
Narsidas Jekisondas v. Ravishanker Pra- 
bhashanker (4), was not dealing with any 
application for amendment. I agree 
with the orders proposed by my learned 
brother. 
N. Appeals allowed. 
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— Mortgage by member of joint Hindu family—Suit 
to, enforce mortgage against other members of family 
as heirs of mortgagor—Plea by heirs that property 
was joint family property, whether can be tried in 
mortgage prozeedings. 

The rule that in a mortgage suit pleas in the 
nature of aclaim by way of title paramount are 
not tobe introduced is not applicable to a case 
where a mortgage executed by a member ofa joint 
Hindu family is sought to be executed against the 
other members of the family as his heirs and the latter 
set up that the property mortgaged was family 
property and not the separate property of the member 
who mortgaged it. It is proper that a plea of this 
nature must be tried before the mortgaged proper- 
ties are brought to sale. 

C. A. against the decree of the Court of 
the Subordinate Judge, (Principal) of 
Devakctta, dated April 16, 1970, and passed 
in O. S. No. 93 of 192a. 


Messrs. K. Rajah Iyer, V. Ramaswami 
a and R. Rengachan, for the Appel- 
ant. 

Messrs. M, Patenjali Sastri and T. K. 
Sundara Rama Iyer, for ihe Respondent. 

Judgment. —'This appeal arises out of a 
suit brought to enforce the charge created 
by a security bond, (Ex. H.) dated May 1, 
1925, execu‘ed by onc Lakshmanan Chettiar, 
the uncle of the defendant, to secure 
repayment of moneys dueon dealings that 
had gone cn for some years between 
Lakshmanan Chettiar and the plaintiff. The 
plaint stated generally in para. 2 that 
Lakshmanan Chettiar dicd without issue 
leaving no other heir except the defendant 
and that the defendant had succeeded to 
and has been enjoying the properties of 
the: deceased Lakshmanan Chettiar gs his 
heir. The defendant contended that he 
and Lakshmanan Chettiar were members 
of an undivided Hindu family, that, of the 
two items included in the security bond, item 
No. 1 was the self-acquisition of his father 
and could not, therefore, be subjected to 
a’ charge by Lakshmanan Chettiar, that 
Item No. 2 was the joint property of the 
two branches to the extent of one-third and 
that the security bond could accordingly 
bind only Lakshmanan Chettiar’s one-sixth 
shate in Item No. 2. Ofthe issues framed 
in the case, Issues Nos. 1 to 3 related to 
the dealings aleged inthe plaint and to 
the truth of the security bond. Issues, 
Nos. 4,5 and 6 raised the questions which 
we have above set forth from amongst the 
defences raised by the defendant. Issue 


No. 7 runs as follows :— 

“Whether the defendant is not estopped from ques- 
tioning the title of the deceased Lakshmanan Chettiar 
to the properties detailed in the security bond ?” 


We are not concerned in this appeal . 


with the findings of the lower Court on 
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Issues Nos. 1 to 3. On Issues Nos. 4,5 and 6 
the lower Court declined to record hndings, 
holding that they must be agitated-in a 
separate suit, because the questicns raised 
by them were really in the nature of a plea 
of a title paramount. On Issue No. 7 the 
lower Court held that the defendant in his 
character as the legal representative of 
Lakshmanan Chettiar was estopped from 
questioning Lakshmanan Chettiar’s title to 
the mortgaged properties. 

The defendant who has appealed to this 
Court contends that there is no hard and 
fast rule by which the trial of Issues 
Nos. 4, 5 and 6 should be relegated to 
another suit and that it will be in the 
interests of all parties to have the ques- 
ticns raised by them decided in this suit, 
so that in one view he may have the oppor- 
tunity of saving the property by paying off 
the amount due under the security bond 
and also that before the sale takes place 
in execution of the decree, all persons 
interested may know what exactly is being 
brought to sale. In the circumstances cf 
the case, there can be little doubt as 
to what is the mcst ccnvenient course. 
It will scarcely be worth the while of a 
Court-auction purchaser unless he is a 
speculator to purchase in execution of a 
decree directing the sale of the properiies 
without knowing whether the mortgagor 
had any title thereto or not and the 
price fetched at such a sale will, in all 
probability, be so law as to cause loss both 
to the plaintiff and to the defendant. 

On behalf of the respondent Mr. Patanjali 
Sastri has, however, argued thatthe ques- 
tion of the propriety of trying these issues 
in this suit cannot be de‘ermined merely 
on grounds of convenience but must be 
decided in the light of the well-establish- 
ed principle that in a suit to enforce a 
mortgrge any pleas in the nature of aclaim 
by way of title paramount are not to be 
introduced. Our attention was drawn to 
several reported decisions wherein the 
Courts have held either that the plea should 
be excluded in the particular case or 
that the plea could be tried in the cir- 
cumstances of the particular case. In some 
decisions learned Judges have stated that 
the rule as the exclusion of a claim by 
way ofatitle paramount is not absolute 
or is subject to exceptions (ef. Nafar 


Chandra Kundu v. Ratnamala Debi 
(1), and Zakir Raza wv. Madhusudan 
Dass, 45 Ind. Cas. 691 ($. The point 


(D13 0 L J 85; 7 Ind. Cas, 921, 
(3) 45 Ind, Cas, 691; 4 P.L W 417, 
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has been dealt with in three or four 
recent judgments of this Court at some 
length and the leading cases have been re- 
viewed see (1) Duraiswami Iyengar v. Vara- 
darajulu ‘Naidu (3), (2) Muthia Servat v, 
Somasundaram Chettiar (4), (3) Ramaswami 
Pillai v. Marimuthu Goundan (5), and also 


: Jalmana Veeraraghavalu Naidu v. Surya- 


narayana Panda (6). It is, therefore, un- 
necessary to refer to the cases again. Even 
if one should prefer not to state that the 
rule.is subject to exceptions, much the 
same result will follow from holding that 
the reference to ‘title Paramount’ in this 


- eonnec’ion must be taken only to excludea 


claim by strangers whose interest in the 
property can in no circumstances be effected 
by the act of the mortgagor. In view of the 
personal laws of the parties, such a clear 
cut distinction does not often exist in 
litigations in this country. It often happens 
{hat in one seb of circumstances’ a mort- 
gagor would have had power to impose a 
charge upon certain properties even totke 
extent of binding the inleresis of other 
persons therein but in another set of 
circumstances he might not have had such 
power; in such cases the defendant will 
stand to gain if the Court upholds his 


plea that the circumstances of the case 


were of the latter kind whereas he would 
be bound by the mortgage if the cir- 
cumstances were of the former kind. A 
claim cf self-acquisition by a member ofa 
joint Hindu family can by no means be 
put on the same footing as a claim by a 
stranger to the mortgage because even 1f 
that plea is negatived, the claimant will 
still have an interest in the property which 


-may be bound by the decree in the suit. 


We are of cpinion for the reasons above 


given that this is eminently a fit case for 


(3) AI R1928 Mad. 2; 106 Ind Cas. 838; 53 ML J 
617; 39 M LT 459. 
dh A I R 1928 Mad. 199; 107 Ind. Cas. 814; I LT 40 
May. 182. 
G) AIR 1923Mad. 764; 113 Ind. Cas. 865. 
(6) A IR 1936 Mad. 338; 163 Ind. Cas. 303; 43 L 
W 525; (1926) M W N 579,8 R M1121. 
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the questions raised” by Issuse Nos. 4, 5 and 
6 being tried before the security properties 
are brought to sale. We accordingly 
remand the case to the Jower Court for the 
trial of Issues Noe. 4,5 eand’6. Its finding 
on Issue No.7 must be understood as not 
to preclude the trial of these issues. 

Mr. Partanjali Sastri suggests that if. 
the question as to whether the security pro- 
perties are joint family properties or not 
should be permitted to be tried in this 
action it is only fair that bis client shuld 
have the opportunity of allegingand proving 
that the circumstances under which and 
the purpose for which the security bond was 
executed were such as to bind ihe whole 
interest of the joint family in those pro- 
perties even if they were joint family pro- 
perties. The plaintiff did not -anticipate 
this line of defence and even after the 
written statement was filed, no reply state- 
ment was filed raising this question; but - 
as weare remanding the case for trial of 


' Issues. Nos. 4, 5 and Gthe plaintiff may be 


given an opportunity to file any reply state- 
ant on the lines above suggested and the 
defendant will also be at liberty to file his 
answers thereto and, if necessary, additional 
issues may be framed with reference to the 
contentions thus raised. ; : 
The lower Court will embody in its 
revised decree appropriate declarations in 
pursuance of ils findings on Issues Nos, 4, 5 ` 
and 6 and the new issues, if any.. The costs ` 
of this appeal will abide the result of the 
trial of Issues Nos. 4,5 and 6 andthe new ` 
issues. and will be provided for in the 
revised decree of the lower Court. 
The memorandum of objections relates 
tothe lower Court's direction as to costs, 
but on the footing on which the trial in 
the lower Court proceeded that order was 
appropriate. The memorandum of objections 
must, therefore, be dismissed with costs. 
The court-fee paid on the Memorandum 
of Appeal will be refunded. 


A. Appzal dismissed. 
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Abatement. Ser Muhammadan Law—Co-sharer 91 
Joint decree in favour of respondents— 
_ Legal representative of deceased respondent not 
brought on record within time—Appeal abates— 
Criterion in such cases—Inconsistent decrees—Ciril 
Procedure Code (Act V of 1908), 0, XXII, r. 4. 
he question, whether an appeal can or cannot 
-proczed inthe absence of the legal representatives 
of the deceased respondent, must depend upon the 
nature of each case, and it is impossible 
to lay down a general rule applicable -to such 
cases. ‘The test often adopted in such cases is 





whether in the event of the appeal being allowed :. 


as against the remaining respondents, there would 
or would not be two contradictory decrees in the 
same litigation with respect to the same subject- 
matter and in order to avoid ennflicting decrees, 
the Court has no altarnative but to dismiss the 
appeal asa wiole. If, on the othe. hand, the success 
of the app3al would not lead to such a result, there 
is no valid reason why the Court should not hear 
the appeal and adjudicate upon the dispute between 
the parties who are before it. It is true that so far 
as the law is concerned, the appeal abates qua 
the deczased respondent, but the question-whether 
the partial abatement would lead to an abatement 
. of the appeal in its entirety must depend upon 
general principles. 

Where a joint decree has been given in favour of 
the respondents, the entire appaal fails- if the 
appellant failed to bring the legal representatives of 
& deceased respondent on the record. Where there 
is a decree in favour of one of the respondents who 
has died, which cannot he questioned. by reason of 
the fact that owing to lapse of time the right to 
appeal does not survive, or the appeal has abated, 
and if the appellant succeeds against the other 
respondents who are alive, undoubtedly there will be 
conflicting decisions on the same subject-matter. 
Ram Jas Tewart v. Ram LAL TEWARI Oudh 45 
Absconder. Sse Criminal Procedure Code, 1898, 

i 602 


s. 89. 
Accomplice ~Testimony, of--Corrobaration, necec= 
sity of—Approver—Criminal trial. g 
- An accomplice is unworthy of belief, unless he is 
corroborated in material particulars and. similarly 
the evidence of one accomplice is not available as 
corroboration of another. Consequently, the convic- 
tions cannot be sustained upon the uncorroborated 
testimony of the approver. BrABHUTI. t, EMPEROR 
Oudh 144 
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Administration bond - Breach of condition of bond 
~ When takes place. 
' A-breach ofthe condition of the bond generally 
takes place when the administrator converts the 
estate to his own use or misappropriates the same, 
Orin other words when the estate is lost tothe 
beneficiary ; it is then that the condition of the bond 
is broken in its entirety, and until such a breach 
occurs, the obligation under the bond is not incurred, 
Whena bond eontains. successive covenants, each 
breach gives a separate cause of action; but the date - 
of the last breach isthe starting point of limitation 
in a suit on the bond, when the bond is conditioned on 
the performance of several acts and the obligation to 


. pay is enforceable till the last and the most mmyort- 


ant of the conditions is not fulfilled. Manus. ar 
CLUNILAL YV. GENERAL ACCIDENTS, FIRE & LIRE 
ASSURANCE CORPORATION, LTD. Bom. 672 
Receiver, . appointment of, whether divests 

estate of ownership. 

The Receiver appointed in an administration suit 
has no better status than that of a Receiver appoint- 
ed by Court under O. XL, Civil Precedure Code, 
He is not on the same footing as a Receiver ap- 
pointed in an insolvency procesding in whom the 
estate of the insclvent vests and the insolvent is 
divested of it. When a Court appoinis a Receiver, 
the property comes in thé custody of the Court. The 
possession of the Receiver is the possession of the 
Court. The property passes into legal custody (custodia 
legis) and such custody is for the benefit of the 
true owner. The Receiver thus holds the property 
for the benefit of the true owners. ‘By the appoint- 
ment of a Receiver the Court takes upon itself the 
management of the property during the continuance 
of the litigation, but the proprietary right or in- 
terest in the property is not transferred from the 
rightful owner either to the Court or to the Receiver 
appointed. MANGTULAL BAGARIA v. DAYA SHANKER 
GoBARDBAN Das BHATA Pat. 749 
Advancement—Presumption of—Whether applies 

in Burma—Trust—Resuliing trust--Mortgage in 

favour of one but money advanced by another- 

Resulting trust tn latter's favour, if created, 
~ In Burma, there is no presumption of advancement, 
Where therefore a mortgage is taken in the name of 
M,.butthe money advanced on the mortgage is ad- 
mittedly the money of K, there is a resulting trust 
in favour of K. Kein Aye v. U Maune MAUNG Gyi > 

Rang. 305 (a) 
Adverse Possession— Person continuing in posses- 
sion in spite of adverse entry in revenue papers— 

Question of limitation. 

Wheie a person continues 
prietary rights in: spite-of an adverse ently in 
jevenue papers, the question of imitation does not 
arise, GLULAN Mo: AMMAD KEAN v. SAMUNDAR Ky AN 

i Lah. 626 

Agency tracts—Sult-Divisional Magistrate also 
uciiny as Assistant Agent—Duty to indicate the 
capacity in which he 1s trying a case—Fatlure to 
uo so~Appeal to Sessions Judge— Calling for 
report from Magistrate, propriety of —Question of 


in possession of pro- 


V ol. 165] 


Agency tracts—concld. 
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jurisdiction—Report of Magistrate, whether con- 

clusive-~J urisdiction. 

Though it is the same officer who exercises juris- 
diction inthe two capacities of District Magistrate 
and Government Agent of an Agency tract, the 
capacities are quite different not only as regards 
the territorial limits within which the authority is 
to be exercised, but in other respects as well, 

A Magistrate who exercises an authority as a 
Sub-Divisional Magistrate in the plains and as 
Assistant Agent in an Agency tract must bear in 
mind the particular capacity in which he actsina 
particular case and must indicate the same in his 
proceedings. Laxity in this respect should not be 
encouraged and the Magistrate should not be per- 
mitted to rectify the omission later on by making 
a special report after the case has been disposed 
of, as to the capacity in which he acted. 

A report made by a Magistrate after pronounc- 
ing his judgment cannot be used to contradict or 
vary what is contained in the judgments themselves, 

The question whether a Sessions Judge has juris- 
diction or not to entertain an appeal in such a 
case does not depend upon the report of the Sub- 
ordinate Magistrate as to the capacity in which he 
acted but on the real facts of the case to be ascer- 
tained by the Judge. In re ALLA Satyam Mad. 919 
Agra Tenancy Act (HI of 1926), s. 230, Sch. IV 

—Joint lease for agricultural land and shops—One 

sum of rent reserved—Suit for arrears, whether 

- falls under Sch, IV—Whether triable by Revenue 


ourt. 

Under s. 230, Agra Tenancy Act, all suits and ap- 
plications which are specified in Sch. IV, Tenancy 
Act, have been excepted from the jurisdiction of the 
Civil Court. A suit for arrears of rent dus under a 
joint lease reserving one sum of rent for agricultural 
land and shops does not fall under Sch. IV, of the 
Act, and consequently it isnot cognizable by the 
Revenue Court. The Revenue Court cannot entertain 
the suit and cannot give adequate relief to the par- 
ties and also it is not possible for the plaintiff to split 
up his cause of action soas to file a suit in respect 
of one part of hiscause of action in one Court, and 
in respect of the other in the other Court. Dav Dayan 
v. RAM PRASAD All. 649 

S. 243— Defendant not claiming to himself 
any proprietary rights but merely denying 
plaintiff's proprietary rights—Dispute is not as 
regards proprietary rights—-No appeal to District 

Judge. 

The words “ proprietary right has been in issue 
between the parties claiming such right” clearly 
indicate that the dispute between the parties should 
be as regards their respective proprietary rights and 
that each party should be claiming such right. The 
mere fact that the defendant is denying the plaint- 
iff's proprietary right without setting up any pro- 
prietary right in himself would not bring the case 
within the scope of the section, becauss there would 
be no question of sny proprietary right between the 
parties claiming such right and no appeal lies to 
the District Judge from the suit. Kan KUAR v. 
ATAL BEHARI Lan All. 736 
Amendment of plalnt — Limitation — Suit on 

promissory note—Amendment to base suit on 

original cause of action—Whether permissible. 

Though ordinarily an amendment will not be al- 
lowed so as to deprive the defendant of the plea of 
limitation, yet such considerations may be out- 
weighed by the special circumstances of the case. 

Where a suit was instituted on a promissory note 
and the plea was one of discharge : 
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Amendment of plaint- soncld, 


Held, that an amendment of the plaint so as to 
base the suit on the original cause of action could be 
allowed even after expiry of the period of limitation 
for a suit thereon as the defendant could not be pre- 
judiced thereby. OFFICITL ASSIGNEE or MADRAS v. 
V. A. KUPPUSWAMI NAIDU Mad. 301F B 
Appeal—Finding of fact, though mistaken, capable 

of being drawn from circumstances—Whether 

binding in appeal. 

A finding of fact -which, even if mistaken, could be 
drawn from the cireumstances, should not be inter- 
fered within appeal. Kaunwa v. Lawsrsat Nag. 957 
———— Findings of lower Court—When can be 

disturbed —Appellate Court's discretion. 

It is doubtless true that on appeal the whole case 
including the facts, are within the jurisdiction of 
the Appeal Court. But generally speaking it is un- 
desirable to interfere with the findings of fact of the 
trial Judge who sees and hears the witnesses and 
has an opportunity of noting their demeanour, 
especially in cases where the issue is simple and 
depends on the credit which attached to one or other of 
the conflicting witnesses. Nor should his pronounce- 
ment with respect to their credibility be put aside 
on a mere calculation of probabilities by the Court 
of Appeal. But the discretion of the Appellate Court 
in the consideration of evidence cannot be restrict- 
ed. MAHABIR Sinca v, Ram Rup SINGH Oudh 49 
———— Jurisdiction— Determination of—Bombay 

Civil Courts Act (XIV of 1869), s. 26—Subject-mat- 

ter of suit below Rs. 5,000—~Appeal from decision 

of Subordinate Judge, if lies to District Court or 

High Court. ` 

Under s. 26, Bombay Civil Courts Act, an appsal 
lies direct tothe High Court ifthe amount or value 
of the subject-matter exceeds Rs. 5,00). The last 
determining factor is not whether the case is heard 
and decided by the Subordinate Judge of the First 
Class, but whether the amount or value of the 
subject-matter exceeds Rs. 5,000. Therefore, where 
the subject-matter of a suit filed against the Mana- 
ger, Incumbered Estates, in the Court of Subordi- 
nate Judge, First Class, is below Rs. 5,000, anap- 
peal lies to the District Court and not tothe High 
Court. Jurisdiction is determined by pecuniary con 
siderations and not by the powers of the Subordinate 
Judge. NATHASING. I MULSINGH v. MANAGER, Inoum- 
BERED ESTATES IN SIND Sind 742 
— Right of—Nature of right. 

The right of appeal given to a person by statute 
should not ordinarily be taken away, unless the ap- 
pellant brings himself definitely within thos: classes 
of cases in which if has been laid down that by his 
conduct he had lost the right of appeal, The princi- 
ple, however, ought not to be extended. Tne right 
of appeal is the creature of statute and is a very valu- 
able right. The Courtsshould be jealous in guarding 


that right, and ought not to curtail it. Gopzsg 
CHANDRA ADITYA v. BENODE Lan Das Cal. 606 (b) 
Approver. Ser Accomplice 144. 


Arbitration — Award — Arbitrators with power 
to divide entire property awarding most of the 
cash to one party and most of the property 
tothe other—Whether can be said to have acted 
outside terms of reference. 

Where the arbitrators have power to divide the 
entire property in such way as they thought fit, and 
if they thought it fairto award most of the cash to 
one party and most of the proparty tothe other in 
such a way as to give an equal share to each party, 
they are entitled to doso and in doing so will þe 
acting within the termsofthe reference. TULSIRAM 
P, J JANAKLAL Nag. 556 


ly INDIAN OASES 


Arbltration—coneld, 
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Award — Misconduct — Arbit itore haring 
power to dtride entire property—~Shares not per- 
fectly equal—Court, if has power to interfere. 
Where the arbitrators had to divide the decrees, 

movables and cash between the parties, and they 

were not bound to award half the decrees to one and 
half to the other, half the movables to one and half 
to the other and half the cash to one and half to the 
other, their duty being to divide the entire property 
into two shares which they considered equal, even 
ifthe shares were not equal, this would not give the 

Judge power to interfere. When the parties have 

agreed to accept the decision of the arbitrators, they 

are bound by that decision even if there were mis- 
takes in it, though it is possible that a mistake 


might be so palpable and gross as would afford . 


strong evidence of misconduct. The arbitrators can- 
not be said to have exceeded the scope of the refer- 
ence in dividing the properties in not absolutely 
equal shares and the Judge acts with material ir- 
regularity in deciding the case as if it were an ap- 
peal from the arbitrator's decision. Tunstram v. 
J HANAKLAL Nag. 556 


Arbitration Act (IX of 1899), s. 8—Mere agreement 
between two persons to be concluded by decision of 
athird— Whether by itself constitutes him an 
arbitrator—Technical expert in service of one 
party clothed with authority to settle disputes 
merely by use of his skill~Such expert, if an 
arbitrator. 

A mereagreement between two persons to be con- 
cluded by the decision of a third does not by itself 
constitute such third person an arbitrator. To give 
him that character, it shoald be intended that such 
third person” should determine the disputes in a 
quasi-judicial inanner. What is the intention of the 
parties in any particular case must necessarily 
depend upon the true construction of the agreement 
between them. Where an architect cr other techni- 
cal expeit in the service of one of the parties to a 
contract is clothed with authority to settle disputes 
between the parties which he is required to decide 
merely by the exercise of his own skill and judg- 
ment; such architect or expert is not an arbitrator. 
Drs Ram v. SECRETARY OF STATE Sind 598 
Arms Act (XI of-1878), s. 19 (t)—Weapon found 

in house belonging to joint family—No proof 

that it belonged to a particular member—~Pre- 
sumptionis that it belonged to the head of family. 

Where a weapon is found ina house belonging to 
a joint family, in the absenes of prvof that the room 
in which the weapon was kept was inthe exclusive 
or particular possession of any member of the family, 
it cannot be inferred that the weapon was in the 
possession of any other person than the head of the 
family. MANGAR KOIRI v. EMPEROR Pat. 803 (a) 


Assam Municipal Act (I of 1923), s, 21-A— 
Election sét aside by Civil Couri—Unseated 
candidate accepting appointment under s. 21-A — 
His right of appeal against Court's decree, if lost. 
Simply beeause the Local Government under 

s. 21-A, Assam Municipal Act, thought that the decree 

made by the Subordinate Judge setting aside the 

electicn was a correct decree, and on that footing 
appoints the person unseated ag amember of tha 

Municipal Board, and the person a:cepts the member- 

ship, hisright of appeal against the decree cf the 

Subordinate Judge is*nct lost. Gores; CEANDRA 

ADITYA v. BENODE Lat Das Cat. 606 (b) 

—--— 8. 209 (2). Sez Eastern Bengal and Assam 
General Clauses Act, 1909, s. 14 606 (b) 

——--S, 296 (2)—Rules under s, 296 (2), rr. 13, 14 


(1936 


Assam Municipal Act—concld, 


— Jurisdiction of Civil Court to adjudicate on 

election disputes, whether ousted, 

So long asthe proviso to s. 13, Assam Municipal 
Act is retained inthe statute, the jurisdiction of 
Civil Courts is not ousted although by the rules under 
s. 296 (2), special tribunals have been set up before 
whichelection petitions would lie. GOPESH CvANDRA 
Apityay Brnops Lau Das Cel. 606 (b) 
——— S, 296 (DR, 13is mandatory.  . 

Rule 13 framed under s. 296 (D, Aseam Municipal 
Act provides that a candidate shall send to the Chair- 
man his nomination paper “bya date not less than 
fifte-n days before the date fixed for election”. This 
rule is mandatory. In the first place the candidate 
must send his nomination paper to the Chairman. 
If he sends his nomination paper to anybody else, 
e a.,tothe Magistrate appointed to hearobjections 
under r. 14, he does not comply with the rule, and the 
fact that the Magistrate sends back the nomination 
paper to the Chairman would not satisfy requirements 
of the rule. Gopesa CHANDRA ADITYA v. Renope LAL 

AS Cal. 606 (b) 
Attestatlon—Atiesting witness, if can be presumed 

A have knowledge of contents of document attested— 

nus. 

The mere fect that a person signs certain docu- 
ments as an attesting witness dces not establish 
that he was aware of their contents and wasa con- 
senting party to the transactions embodied in them. 
The burden of proving that he bhad such knowledge 
and was a consenting party to the transactions lies 
upon the partie: who rely upon these documents, 
SIRAJ-UD DIN v. Ran IMAN Lch. 997 
Benaml. See Hindu Law 350 


Benaml transaction -Basnami sale or out and out 
tronsferis diferent from benami mortgage. 

Where the trans ction alleged to be benami is ons 
of sale or out and cut transfer, the position is ap- 
preciably different frem that in cases of alleged 
tenami mortgages. MISRI LAL v. ALEXANDER GARDNER 

All, 210 (b) 
Bengal Cess Act{IX of 1880),8.5—Road cess— 

Whether amounts to cess imposed on mines. 

The Cess Act provides for the imposition of a 
cess on All immovable property situated in the pro- 
vines, For the purposes of the Act mines, etc., are 
included in the definition of immovable property. 
In the case of mines the cess is assessed on the annual 
net profits of which the ioyalty receivable by the 
landlord is a part. Itis, therefore, acess imposed 
on the mines. BENGAL Coa Co., Lup. v. JANARADAN 
KISHORA Lar SINGH Deo Cal, 615 
Bengal Embankment Act (I! of 1882), s. 76 (b). 

Sre Criminal Procedure Code, 1898, s. 235 (D 847. 


Bengal Local Self-Government Act (ili of 
1885), ss 7,9 (2)—Rules under s. 138-A— Rr. 1, 
59, 26-A, 26-B, 56- Person staying with father for 
some months in year in father’s residence— Whether 
has ‘residence within meaning of s.7—Such person : 
not nominated to vote for joint undivided family-— 
Whether can be member of District Board. 

A person staying with his father only for some 
months of the year,in the house belonging to the 
father within the Union, cannot be said tohave resi- 
dence within the Union, within the meaning of s. 7, 
Bengal Local Self-Government Act, so as to entitle him 
tu vote unless there is evidence that he has some title 
tothis place. He cannot also be deemed to be the only 
member cf the joint family entitled to vote, unless he 
is nominated to vote on behalf of the family. Not 
having the necessary qualifications for a Local 
Board, he is not entitled to be a member of a District 


e 


— 
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Bengal Loca! Self-Government Act- coneld. 


Board. Dr. KASIRUDDIN TALUKDAR vy. DR, Marizuppin 
AMAD Cal. 354 
s. 9 (2)—One member found not duly qualified 
—Whether affects whole election— Election of 
‘Chairman and Vice-Chairman, whether affected. 
The fact that one of the members has been found not 
to be duly qualified would not invalidate the whole 
election. Similarly, whereit is not shown that the 
invalid election of a member had in any way affected 
the election ofthe Chairman or the Vice-Ohairman, 
the election ofthe latter is not invalid. Dr. Kastrup- 
pin TALUKDAR v. Dr. MarizoppIN AHMAD Cal, 354 


—~$.138-A—Rules under—Civil Court, if has 
jurisdiction to decide disputeas to qualification of 
“members of District Board. 

The Civil Court has no jurisliction to decide the 
dispute as to the qualifications of the members of the 
District Board. Dr, KASIRUDDIN TALUKDAR v. Dr. 
MAFIZUDDIN ARMAD Cal. 354 
$.138-A—R.1 unders. 138-A— Magistrate's 

decision, tf final. 

Under r. 1-A framed under s. 138-4, Bengal Local 
Self-Government Act all disputes arising under the 
rules shall be decided by-the Magistrate and his 
decision is to be final. Any dispute as tothe quali- 
fication for membership of the District Board is a 
dispute under the rules which lay down the qualifi- 
cations. It was clearly intended by the legislature 
that the procedure should be a summary one sə that 
disputes as fo qualifications for membership and as 
to election should not be kept pending inthe Civil 








——_ 


Court. Dr. KASIRUDDIN TALUKDAR v. Dr, Marizup- 
DIN A MAD Cal, 354 
Bengal Mining Settlement Act (II cf 1912), 


s. 10 (4)—Lease io pay and discharge taxes, which 
shall be charged, assessed or imposed upon mines— 
Obligation, whether extended to charges imposed in 
respect of mines 02 persons, viz., landlord und 
tenant, 

The relevant clauses in a lease were these: “all 
the aforesaid royalties shall be paid free from any 
deduction. The lessee shall pay the royalty and 
royalties reserved in the lease at the time and man- 
ner appointed in that behalf and shall also pay and 
discharge all taxes, rates, assessments and imposition 
whatever being in the natureof public demand which 
shall from time totime be charged, assessed or im- 
posed upon the said mines or any part thereof by the 
authority of the Government of India or the said 
Local Government except demand of land revenue 
and shallalso pay interest at the rate of 12 per 
cent. per annum on all arrears of such royalty er 
royalties from the due date thereof.” The question 
was whether the burden of the obligations in the pre- 
sent case namely, road cess, mine cess and inccme- 
tax which was on the landlords had been thrown on 
the tenant by the operation of the covenants in the 
lease. The contention on behalf of the tenant was 
that these impositions did not come within the co- 
venants in the lease as they were not charged upon 
the mines but upon the landlord in respect of the 


mines : 

Held, that although in the covenant the words 
used were: “upon the said mines” and there were 
no words ofthe type “or in respect of them,” on 
a consideration of all the terms of the lease, the ob- 
ligation could not be limited to charges on the 
mines themselves but extended to charges imposed 
in respect of them on persons, namely londlord or 
tenant, and that the tenant undertook the liability to 
pay all charges of u recurring nature imposed by 
the statutes whether they were described in the 
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statute as imposed on the mines or on the lessor or 
the lessee in respect cf them. 

Per Edgley, J.— The expression “ charged, assessed, 
or imposed upon the said mines” conveys the idea 
of direct and separate assessment arising from 
ownership of the mines or the receipt of profits 
therefrom and if the covenant be read as a whole, 
this wasthe meaning of ths expression, which the 
parties had in contemplation at the time of the exe- 
cution of the lease. As regards, the income-tax, it is 
a personal tax having regard to the provisions of 
the Income Tax Act, with regard to assessment, it 
would inthis particular case be impossible to sepa- 
rate any income-tax which might be payable upon 
the mine from the total amount of income-tax gay- 
able by the party concerned. The amount of the 
income-tax payable by a person who owns mines or 
derives any portion of his income therefrom is not 
separately assessed upon the mines and income 
arising therefrom but is assessed upon his total in- 
come which is determined according to certain 
specific directions contained in the Inc m2 Tax Act, 
Such atax, therefore, cannot be said to beatax 
upon the said mines and could not have been in 
contemplation ofthe parties when the lease was exe- 
cuted and the tenant was not liable to pay it. BENGAL 
Coat Co, LTD. v. JANARDAN Kisuore LaL SINGA DEO 

i Cal. 615 
Bengal Municipal Act (XV of 1932), s. 37 (4)— 

S. 37, sub-s. 4, whether excludes power of review. 

Sub-section 4,8. 37, Bengal Municipal Act which 
gives to the order of the Judge a finality does not 
excludethe powerofthe Judge to review his own 
order. The word “final” used there means that the 
order is a non-appealable one. P.ant Busan SEN y, 
Sarat Kumar MAITRA Cal. 537 
—--———*, 38 (d)—District Judge's power to inquire 

into validity of nominating paper, notwithstanding 

decision of District Magisirate or Chairman, 

Notwithstanding a decision by the Chairman or the 
District Magistrate that the mcminati-n paper of a 
candidate for election is in order the District Judge 
in considering an election petition can gv into the 
question again, PuHani Butsin BEN v, Sarat KUMAR 
MAITRA Cal. 537 
-= 8.44 (f)—Rule 5 made under s. 44 (f)— 

Judge's power to review his judgment. 

The power of reviewing his order or judgment has 
been conferred on the Judge dealing with an election 
petition by r. Sof the rules of procedure relating to 
election petitions framed under s, 4t (f, Bengal 
Municipal Act, DrANI B..csan Sen v. SARAT KUNAR 
MAITEA Cal. 537 
————S 44 f)—R. 5, whether imports s. 114 and 

O. XLVII, Civil Procedure Code (Act V of 1908), 

Rule 5 made under s 44 (f), Bengal Municipal Act, 
imports s. 1l4and O. XLVU, Civil Procedure Code, 
and ali rules of procedure contained therein relating to 
suits which are consistent with the provisions of the 
Bengal Municipal Act. P:ant B.USAN Sen v. SARAT 
Kumar MAITRA Cal. 537 
~S. §5Q0—Publication of names in Calcutta 

Gazette—Proceeding challenging elections, whether 

prevented. 

The publication in the Calcutta Gazette of the 
name of a person as an elected Commissioner does not 
prevent proceedings for setting aside his election 
being taken orcontinued before „tke District Judge, 
P,.aNI Buusax SEN v. DARAT Kumar MAITRA 

Cul, 537 
Bengal Suppression of Terrorists Outrages Act 

(Xil Of 1932)- Hearing of appeals egainst con- 

victions under Act— High Court's powers. 
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The Judges of the High Court in hearing appeals 
from convictions for offences under the Bengal Sup- 
pression of Terrorists Outrages Act retain their full 
rights of procedure and their full rights of alteration 
or acquittal. They would therefore act as they 
would act in similar circumstances in an ordinary 
appeal. NETAI Caanpra Jana v Emperor Cal, 162 

s. 3. Ser Bengal Suppression of Terrorists 
Outrages Act, 1932, s. 25 162 
ss. 25, 3-—-Sespe of — Prima facie case of 
murder disclosed — Local Government, if can direct 
trial by Special Magistrate — Jurisdiction. 
Section 25, Bengal Suppression of Terrorists Out- 
rages Act does not empower the Local Government to 
order a trial before a Special Magistrate where a case 
“of murder is prima factie disclosed by the proszcution 
evidence. ar 
Per Henderson, J.—-An opinion of the Local Govern- 
ment merely that an accused person had committed 
an offence not punishable with death would not give 
jurisdiction to appoint a Special Magistrate to try 
him. The Local Government do not have it in their 
power to decide finally that a particular accused 
person has not committed an offence punishable with 
death. Nerat CHANDRA Jana v. Emperor Cal. 162 
Bengal Tenancy Act (VIH of 1885), 8. 26-B— 

Transferable holding — Recognition of landlord— 
‘ Statutory right to recover transfer fee—Holding 

wrongly described —Right to transfer fee, if 

ected. 

Sohn the law has made holdings transferable under 
s. 26-B, Bengal Tenancy Act, there is no scope for 
theory cf recognition by the landlord. The transfer 

is good and passes title [rom the transferor to the 
transferee, whether the landlord signifies his accept- 
ance ornot. The landlord’s right to the transfar fee 
ig astatutcry right. If the deed of transfer describes 
it as anordinary occupancy holding and nò landlord's 
fee is paid to the Sub-Registrar, he would not revis- 
ter it and the title would not pass, for the transfer 
of such a holding can only be by registere{ instru- 
ment. Ifthe document falsely described the holding 
to be mukurari one, and a fee prescribed by s. 12, 
Bengal Tenancy Act, is paid, the dccument would be 
accepted for registration by the Sub-Registrar and he 
would register it, if execution is admitted and docu- 
ment presented in time in accordance with the rules 
for registration of documents. The false description 
of the tenancy would not affect the transfer of title. 
This is plain by reason of the provisions of s. 26-J 
which proceeds on the basis of a transfer of title, giving 
right to the landlord to recover, together with com- 
pensation, the money on which he had been deprived 
by reason of the registration being effected on the 
basis of the false recital. B ARFUDDIN AHMAD V, 
Jacpisa Nata Ray BAHADUR Cal. 426 
ss. 26-B, 26-C-—-Transfer of holding—-Title, 

when passes — Notice to landlord. 3 

As goon as the document transfering a holding is 
registered the title to the holding passes from the 
transferor tothe transferee with retrospective effect 
from the date of the execution of the conveyance; 
the question whether the landlord is served with the 
notice of transfer by the Collector or the Collector 
sends him the landlord's transfer fee or not is not 
material. It cannot be said that the transfer is com- 
plete as against the landlord only when he receives the 
notice of the tran$fer and his fees from the Collector, 
MAHARAJ BAHADUR SINGH v. NARI MOLLANI Cal. 17 
—§ 26-J— Duty of Sub-Registrar. 

On principle and on the language ot ss. 26-C and 
96-J when thetransfer has been accepted by the pur- 
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chaser, that is, when there has been a transfer in 
fact, the transferee is bound to pay the landlord's 
transfer fee in full, and if not paid amicably, it can be 
recovered by thelandlord through the helpof the 
Court, under the provisions of para. 2,8. 26-J. When 
ther the transfer has in law passed title to him is 
entirely foreign tothe inquiry held by the Court in 
proceedings started under s. 26-J. Saarruppin AHMAD 
V. JAGADISH Nata Ray BAHADUR Cal. 426 
: $ 26-J—Principle of s. 26-J— Obligation to 
pay transfer fee, when arises. 

Section 26-J, Bengal Tenancy Act, is based on the 
principle that the transferee cannot be allowed to 
escape from the liability to pay the landlord’s trans- 
fer fee by taking a transfer with a false or incorrect 
recital as to the natureof the tenancy purchased 
which hasled the Sub-Revistrar to register it. Thé 
obligation to pay the same arises at that point of 
time when the instrument is presented for registration. 
Whether the instrument of transfer is effective in 
passing title to him, the purchaser, or not, cannot be 
Investigated at the time of the presentation of the 
instrument for registration. The Registration Officer 
has no power to investigate the question, and on prin- 
ciple the legislature has given him no such power, 
for to do so would be to invest him withthe functions 
of a Civil Court. SHARFUDDIN AM ADV. JAGADISH 
Naru Ray BAHADUR Cal. 426 
s. 26-J—Suiz for recovery of landlord's 

fees, if tarred—Proper procedure is to treat suit 

as application. 

The provisions of s. 26-J, Bengal Tenancy Act, 
do not bar a suit by a landlord for recovery of 
“ landlord's fees. The proper prccedure, ina case. 
like this is for the Court to treat the matter as an 
application under s. 26-J, Bengal Tenancy Act. 
ANANDA PRASAD Grose v. RONENDRA LAL CHOUDHURY 

Cal. 715 
$3.26-J, 158 (c)—Composite application 
seeking two reliefs—Point for decision common— 

No appeal filed against decision under s. 158 (c)—~ 

Kkevision egainst decision under s. 26-J, if 

maintainable, 

The relief under s. 158, sub-s. (e), Bengal Tenancy 
Act, must in substance be in the form of a declaration 
and that under s. 26-J in the form of a decree for 
recovery of money. Where the application is a com~- 
posite application, two applications under s. 158 (c) 
and s. 26-J, ecmbined into one, but different in scope 
though for their adjudication there is a common point. 
involved, namely the status of the tenant, although 
no appeal is filed against the decision under s, 158 
(c), yet a revision can be filed‘challenging the order 














under s, 26-3, 5. ABFUDDIN A:maD V. JAGADISH NATA 
Ray BALADU? Cal. 426 
s. 29. Ses Bengal Tenancy Act, 1885, s. 174-A 

650 


——-——-§. 65—Transfer during pendency of rent 
suit—Transferee, not made defendani—Decree- 
holder landlord, if can take cid of Chap, XIV, 
Bengal Tenancy Act—Decree, if binds transferee— 
Transferee, tf can apply under O. XXI, r. 58, 
Civil Procedure Code (Act V of 1908). 

A decree obtained for arrears of rent can only 
charge the holding under s. 65, Bengal Tenancy Act, 
if at its date the relationship of landlord and tenant 
between the plaintiff and the defendant subsists. 
Where during the pendency of a suit for rent of an 
occupancy holding, the holding is transferred to the 
knowledge of the landlord and the transferee is not 
impleaded as the defendant, the decree passed in the 
suit is not a rent decree and doesnot charge the 
holding under s. 65, Bengal Tenancy Act, and 
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the decree-holder landlord cannot take the aid 
of the machinery provided for the enforcement 
of what are really rent decrees which charge oc- 
cupancy holdings—namely the provisions of 
Chap. XIV—to which he is not entitled and there- 
by deprive the transferee from preferring a claim 
under O., XXI, r. 58, Civil Procedure Oode. The 
decree is nct binding on the transferee and he can 
prefer a ‘claim under O. XXI, r. 58, Oivil Procedure 
Code, in execution of the decree. Ma aras BAvADUR 
Sine. v. NARI MOLLANI Cal.17 
——-— 8. 73, proviso—S. 73, proviso, scope of. 

The proviso to s. 73, Bengal Tenancy Act, deals 
with the case where the liability to pay the entire 
rent, hasbeen taken over by the transferee. The 
first paragraph ofs.73 makes the transferor and the 
transferee, whether the transferor be of the whole of 
the holding or of a part, jointly and severally liable 
for the wholeofthe arrears due to the landlord. 
When the proviso refers to such arrears it must 
obviously referto the whole of the arrears due. 
AMIRUL ISLAM v. BARADA Kumar Sen Cal. 249 
S.73,proviso—Transferee from some co- 

sharersonly undertaking to pay their arrears— 

Proviso, if applies. 

The proviso does not apply to a case where the 
transferee has not undertaken to pay the whole of 
the arrears due and has only undertaken to pay the 
arrears due in respect of the shares of sume cf the 
_Co-sharer tenants. The transferee, transferor and 
the remaining co-sharezs are all jointly and severally 
liable for the entire arrears. AMIRUL ISLAM v. SARADA 
Kumar SEN Cal. 249 
——— 88. 106, 109—Suit for rectification of 

entry in khatian— Subsequent suit for declaration 

of title and possession, whether barred. 

A previous suit under s.106, Bengal Tenancy Act, 
for rectification ofan entry in the khatian does not 
bar a subsequent suit for declaration of title and 
possession. The two suits are based entirely on 
different causes of action. NIMAICHARAN Das v. 
SURENDRA Nata Geosa Pat. 854 
88.109, 30 (b)—Amendment in 1928—Hffect 

—Whether affects procedure only—~Right of action 

—Suit in Civil Court, whether lies~Application 

under s. 105 to Revenue Court--Application 

withdrawn in 1929—Amendment of s. 109 in 1938 

—Suit in Civil Court in 1932 under s. 30 (b)— 

Maintatnability. 

By giving the landlord and the tenant, option 
either to continue the proceeding in the Revenue 
Court and get a judgment from that Court, or to 
withdraw from the Revenue Court and to enforce 
the right of action in the Civil Court, the Legis- 
lature in amending s. 109, Bengal Tenancy Act, in 
1928, did not alter the rights of the parties by 
destroying or creating a new right of action. The 
right of action is not touched. The bar imposed 
by the old section to the trial of the matter in the 
Civil Court is removed. The enactment merely 
affected the procedure. There can be no objection to an 
enactment relating to procedure having effect imme- 
diately although it should affect past transactions and 
the mode of enactment of vested rights. 

Section 109, Bengal Tenancy Act as it stood before 
the amendment, deprived the landlord or the tenant 
of their right to have the question of rent settled 
by the Civil Court, once an application under s. 105 
was made before the Revenue Officer. The section, 
as it stood before its amendment, was doing in- 
justice both to the landlords and the tenants inas- 
much as it deprived them of having their rights 
pdjudicated even though the matter was not decided 
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in the Revenue Court. The proviso was enacted to 
remedy this evil. In construing such a measure the 
Court ought to give to it the widest operation 
which its language will permit. The Court has got 
to see whether a particular case is within the mis- 
chief to be remedied. BUPRAB3AT CANDRA vy, 
BUPATI BHUSAN MANDAL _ Cal. 294 
—— 5 148(0)—Rent decree—No assignment of 
landlords interest—Assignee of decree, if can 
execule it. 

lt may betaken to bea settled rule that the pro- 
vision of s. 148 (0), Bengal Tenancy Act, is acom- 
plete bar to an application for execution of a decree 
for rent by an assignee who has not obtained asg- 
signment ofthe landlord's interest, even on a simple 
decree for money under the Code of Civil Procedure, 
AKHIL KANTA LA-IRI Vv. ASWINI KANTA B arraccargt 

Cal. 631 
8.153, proviso—Question between transferor 
and transferee of occupancy holding as to liability 

for rent for period before transfer—Wheiher a 

question within proviso. 

A question between the transferor and transferee of 
any occupancy holding regarding liability for rent 
for ayeriod before transfer is not a question within 
the provisoto s. 153. AMIRUL ISLAM v. SARANA Kumar 
SEN Cal. 249 

s 153—Rent decree for less than Rs. 150— 

Question within proviso to s. 183 not decided~ 

Appeal—Such question not decided in appeal = 

Second appeal, if competent. 

Wherea Munsif who has final jurisdiction passes 
a rent-decree for less than Rs. 50 and does nct decide 
any question falling under the provis> to s. 153 of 
the Bengal Tenancy Act and the lower Apyellate 
Court also does not decide such question, ny 
second appeal lies pri the first appeal was com- 
petent. [But, held, that the rule to the contrary laid 
down in Wazzuddin Pramanik v. Muhammad Balaki 
Moral, 85 Ind, Cas. 576 was binding on the Court.] 
Cal. 249 

s. 153-—Suit for rent—Tenants claiming 
muafi at certain rate—Court findingin favour of 
muafi rights and granting decree for rent deducting 
muafi— Validity. 

Muaf is not rent and consequently when a 
question arises in an action as to whether the tenant 
is entitled to muajfi or not, no guesbim is decided 
in that suit regarding the omount of annual rent 
so as to prevent the operation of s. 153, Bengal 
Tenancy Act. However, if muaf is claimed as an 
incident of the tenancy then the decision which 
arises with regard to if in arent suit is a matter 
which affects the amount of rent within the mean- 
ing of the section. So in 2 rent suit where the tenant 
claims a muafi at a certain rate, the Court can 
grant a decree for rent deducting the amount found 
to bamuafi. DIWAKARNATa PANDEY v. KAMTA PROSAD 
SINGH Pat. 962 
—3. 171— Suit for rent arrears — One co- 

tenant paying entire decretal amount—Suit for 

contribution—Charge under s.171, whether can be 
claimed, 

Obiter.—Where in a suit for arrears of rent by the 
proprietors one of the co-tenants pays ths entire 
decretal amount and then sues other co-tenants for 
contribution, it is doubtful whetber such person ig 
entitled to claim a charge under s. 171, Bengul 
Tenancy Act. Beacwan Das v. AKBAR Hussain K an 

Pat. 567 
ss. 174-A, 29—Settlement by agreement of 
dispute between landlord and tenant—Agreemen} 
embodied in decree—S, 174-4 contravened—Rights, 
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whether governed by decree—Question of enhance- 

ment of rent—Parties must agree that there should 

he no enhancement. 

Where the dispute between the landlord and tenant 
asto the rate of rent is settled by an agreement 
between them and that agreement is embodied in 
a decree, the landlord stands on a better footing, and 
the rights of the parties are to be iegulated by the 
consent decree till the consent decree is set aside. 
If the consent decree is based by overlooking the 
provisions of s.174-A, Bengal Tenancy Act, the dec- 
ree is not a void decree bub it is to be avoided. 

A petition of compromise may deal with various 
matters extraneous to the suit in which the parties 
may agree. In such acasethe whole of the petition 
of compromise and not a part thereof is to bs record- 
ed, that isto say, the petition of compromise must 
be introduced either by way of recital in the decree 
orbemade an annexure to the decree, but the 
decrez itself must be confined to the subject-matter 
of the suit. 

There was no dispute between the parties as to 
what was the rent payable. There was an intention 
to enhance rent and there was an agreement between 
them as to the amount of enhancement : 

Held, that the matter was governed by s. 29, Bengal 
Tenancy Act, and if the agreement sntravened the 
provisions of s 29, the landlord was not entitled to 
claim the enhanced rent. Mak:an LAL SAMADDER 2. 
KHAGBNDRA Nata CHAKRAVARTY Cal. 650 
—$.174 (3), pe (b)—LEffe.t of proviso 

Deposit, necessity of. 

The whole of the proviso (b) to s. 174 (3), Bengal 
Tenancy Act read as a whole has this eflect, that 
whereas no depcsit need be made on the inibial appli- 
cation to the lower Court, no appeal can be preferred 
unless the deposit hay taken place, thus directly 
postponing the payment of the nece sary money before 
the appeal is heard but allowing the application to be 
put forward ee making Ki Kan at all. 

; | SURENDRA NATH 
AJIT Kumar BASU v. 50 Gal 385 
na nng, 178 — Occupancy raiyat-—- Acquisition of 
land—Raiyat agreeing to abandon claim to com- 
pensation—linforceability of. 

Even in the case of an occupancy raiyat the clause 
with regard to the tenant-abandoning any claim to 
compensation money has been held to be effective and 
not to be hit inany way by the provisions of s. 178, 
Bengal Tenancy Act, Rapsa Nata Marry v. KRIS..NA 
OHANDRA MUKHERJEE Cal. 682 
a — 5, 178—Tenancy from month to month— 

Clause that tenant is not to claim compensation on 

acquisition—Tenant making improvement—Right 

to claim compensation for improvement. 

A clause that a tenant isnot to receive any com- 

pensation in case the acquisition s made by Gov- 
ernment or a Municipality is not inconsistent with 
the nature of the tenancy, namely the tenancy being 
one from month to month, The clause regarding the 
non-taking of compensation cannot be said to be a 
clause which is collateral to the ordinary incidents 
‘of the holding. The realtest is as to whether this 
isa clauso which has really the effect of affecting 
the tenancy so long as it exists. But subject to the 
clause nct disentitling a tenant to claim any cm- 
pensation which might be given on the acquisiticn 
of the land, the clause does not preclude the tenant 
“from claiming such part of the compensation as has 
been the result of the improvements on the land made 
by the tenant: in other words, such part of the compen- 
sation as has been the result of improvements which 
has enhanced the market value of the land. RADHA 
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Natu Marty y. KRISENA CHANDRA MUKHERJEE 
Cal. 682 
$.182—~Homestead and agricultural land 
of under-raiyat—Only homestead land settled after 
passing of Act—Tenancy, if governed by Bengal 

Tenancy Act. 

Where the tenancy wasthat of homestead land 
only created by an under-raiyat whose tenancy 
comprised both agricultural lands and homestead 
and the homestead portion from the under- 
raiyati holding was carried out and settled after the 
passing of the Bengal Tenancy Act: 

Held, that the incidents of the tennacy so created 
were governed by the Bengal Tenancy Act, PANKAJINI 
Desi v. SATISH BEHARA Buna Cal. 208 


-Sch. IM, Art. 3—Transferable occupancy 
holding subject to mortgage to plaintiff—Co-sharer 
landlord taking possession in execution of money 
decree against raiyat—Sale of-holding to plaintif 
in execution of mortgage decree—Suit for possession 
— Limitation — ‘Dispossession within Art. 3, if 
arises. 

The plaintiifs were the mortgagee purchasers at a 
sale in execution of decrees on mortgages executed 
by a raiyatwho had transferable occupancy right 
in the holding mortgaged to the plaintiffs or their 
predecessors-in-title. The mortgagees purchased the 
holding at the sale held inexecution of thess decrees 
on mortgage, and took delivery of possession through 
Court cn August 20,1927. At the time cf their at- 
tempting to take actual prsses3ion, they were resist- 
ed by the defendants; and the title set up by the 
defendant was that he as a co-sharer landlord, had 
purchased the holding at a sale held in execution of a 
money decree obtained by him against ‘the tenant. 


i ee ee 





‘The defendant had as such purchaser taken delivery 


of possession of the holding on June 25, 1921: 

Held, that when the plaintiffs had never b3en in 
possession, and they never had the rigut to possess 
before 1927, the fact that the defendant had been in 
possession did not and could not amount to dis- 
possession within the meaning of Art. 3, Sch, 111 of 
the Bengal Tenancy Act, and the suit was not 
barred. by limitation. Gosta Bertarr PRAMANIK v. 
AMIYA Kumag Das Cal. 135 


Bengal Village Self-Government Act (V of 
1919), ss. 19, 31—Power of Union Board to 
exercise control over private property. 

The Union Board has no authority to exercise 
control over private property purporting to act under 
s. 31, Bengal Village Self-Government Act 

Iven on the assumption that s. 31, Bengal Village 
Self-Government Act, empowers the Union Board to 
make improvement, there can be no question that the 
control and the power to make improvement cculd 
be exercised caly ina manner consistent with, the 
rights of user, so faras the members of the publie 
were concerned. So, where the public had acquired 
a right to use the Halot as a boat passage during 
the rainy reason, this passage of boats cannot be 
obstructed by raising of earth as sanctioned by the 
Union Board, LALIT Mosan SAHA v. DEBENDRA Nata 
THAKUR Cal. 281 
38.19, 31— Vest” and “contro” —Meanings 





of. 

The words “ vest and “control” have been uscd 
in the Bengal Village Self-Government Act in cous 
nection with two different states of things, as men- 
tioned in the two difierent and separate provisions 
contained ins. 19anis, 31 cf the Act. Lair MOHAN 
SAHA v. DEBENDRA Natu THAKUR Cal, 281 
Bigamy. Suze Penal Code, 1860, s. 494 745 (a) 
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Bihar and’Orissa Public Demands Recovery 
Act (IV of 1914's, 26—Certificate and simple 
money decree. `. 
_ Acertificate has no greater force than that of a 
simple money decree and nothing is sold in execu- 
tion of it except the right, title and interest of the 
certificate debtor mentioned therein Ifa property 
which has devolved upon’ another person be sold 
as belonging to the certificate debtor mentioned in 
‘ the certificate, nothing passes to the aucticn-pur- 
chaser. Mancruran Bacaria v, Daya S#ANKER 
- Goparp2an Das BRATA Pat. 749 
S.46--S. 46, scope of— Declaration suit that 
sale does not affect plaintiff's right, whether comes 
under s. 46. | 

Section 46, Public Demands Recovery Act, refers 
to a cuit for setting asidea sale. It has got no re- 
ference toa case in which the plaintiff alleges that 
the sale though good has not in fact affected him, as 

` there was no decree against him MANGTULAL BAGARIA 
' v. DAYA Saanker GOBARDHAN Das Byata Pat. 749 
- Bihar Tenancy Amendment Act (Vof 1934), 
S. 26-N— Section governs ail cases, pending on 
June 10, 1935, whether landlord is appellant or 
respondent, A 
The new provision ins. 26-N of the Bihar Tenancy 
’ Amendment Act, 1934; governs all cases which were 
pending on June 10, 1935, whether the landlord be 
appeliant or respondent. 

Where, therefore, certain occupaney holdings were 
transferrd in 1919 the landlord must be deemed to 
have given his consent ta such transfers and no suit 
lies by the landlord to eject the transferees, BABU LAL 

“ MANDER v. KAMESHWAR SINGA BAHADUR Pat. 801 
Bombay Bhagdari and Narwadarl Act (V of 

1862), $.1—Unrecognized sub-divistons of bhag 

—Attachment and sale—Legality—Receiver, if can 

be appointed— Receiver of possible future income— 

Whether can be appointed in execution. 

Under s. 1, Bombay Bhagdari and Narwadari Act, 
where the lands are unrecognized sub-divisions of 
a bhag, they are not attachable, and cannot be sold 

-inexecution. The appointment ofa Receiver of the 
land to collect rents and profits is also prohibited by 
the Act, asa Receiver of possible future income of 
property cannot be appointed because such income 
is not by itself definite property of the judgment- 

-debtor at the time ofthe Receivers appointment, 
HARILAL CBSHOTALAL Sean v. CAATURBHAIL Punsanear 

Bom. 604 
Bombay Civi! Courts Act (XIV of 1869), s. 26, 

SEE Appeal 742 
Bombay Co-operative Socleties Act (VIH of 

1925), S. 54—Award under—Certificate of 

Regisirar—Darkhast proceedings within three years 

of certificate— Whether in time, 

Where anaward was made under s. 54, Bombay 
Co-operative Societies Act, and a certificate was 
issued by the Registrar and within three years from 
es ofthe certificate, darkhast proceedings were 
filed : < 

Held, that the darkhast proceedings were in time 
because they were filed within three years of the date 
of the grant of the certificate by the Registrar., It 
is doubtful whether the award even becomes a dec- 
ree of a Civil Court within the meaning of Art. 182, 
Limitation Act. Raczavenpra HANMANTRAO BENNUR 
v. INDUSTRIAL Bank, GULEDGuD Bom. 512 
Bombay High Court (Original Side) Rules, 

r. 23—Originating summons—Complicated qués- 

tions of law should not be involved. . 


» 


t 


Per Wadia, J.—The questions on an originating . 


summons should not, asa rule, involve difficult and 
complicated points of law. Bat SAROOBAI v, HUSSEIN 
Som ‘Bom, 34.F B 
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Bombay Local Boards Act (VI of 1923), ss. 100 
102. Sre Penal Code, 1860, s. 183 _ +637 
S. 102 - 5. 102, interpretation of. . 

Section 102, Bombay Local Boards Act, does not 
say that the rules, when sanctioned, are to have the 
force of law, and, it cannot havo been the intention 
of the legislature to give legal effect in this way to 
rules not covered by the provisions of the Act. DEWA 
Masapu AMBEKAR J. EMPEROR Bom. 637 
Bombay Municipal Boroughs Act (XVII of 

` 1925), 9, 90. Sree Limitation Act, 1908, Sch. I, 

Art. 110 369 
Borstal institution. 

Sus Criminal Procedure Code, 1898, s3. 390, an 


Ses Prisons Act, 1894, s. 3 575 

Burma Prevention of Crime (Young Offenders) 
Act(ill of 1930), ss. 24, 25—" Beyond age of 
18," meaning of—Accused person between 15 and 
16—Order of detention—Nature of order to be 
passed. 

The expression “beyond the age of 18” in 
Burma Prevention of Crime (Young Offenders) Act 
must mean and include the period up to the 19th 
birthday of the person concerned. The duty of the 
‘Magistrate in such a case is to fix the age of the 





- accused person as nearly as he can from the evidence. 


Where the accused is between l5and 16 years of 
age and the Magistrate directs him tobe detained 
in a Senior Training School for four years, the 
‘ proper course is to fix his 15th birthday aga parti- 
- cular date and direct him t ba detained: till his 
19th birthday. The order should be accompanied 
"by a reference to the date upon which the 19th birth- 
day occurs in order that the School Authorities may 
with certitude carry out the duties entrusted to 
them. EMPEROR v. NGA Pyu Rang. 575FB 
Burmese Buddhist Law—Adoption—Adoption, 
signified intention, ‘that 
adoptee should wnherit—Necessity of—Mere fact of 
child being brought up as natural daughter—W he- 
ther sufficient. 

In order to establish an adoption on the basig 
of one who will inħie1it to the entire exclusion 
of relatives by blood, much more is needed. The 

- Manueye Dhammathat requires that aketttima son or 
daughter should have been adopted with the inten- 
-tion publicly signified, of taking the adoptee as a 
son or daughter who will inheiit. This intention 
-may have been expressed at the time of the taking 
or later; or may be inferred from a long coursa of 
conduct making such intention public. It may, and 
probably sometimes does, happen that a child is at 
tirst taken casually and without any intention that 
it should ultimately occupy the same legal position 
as thatofa natural-born child, but later on, for a 
variety of reusons, the adoptive parents may come 
to look upon the son cr daughter as their own and 
invest the child with privileges and duties which 


. clearly show the subs2quent formation of the required 


intention. The fact that a child was brought up as 
a natural daughter does not necessarily indicate an 
intention that the child should inherit, especially 
when there is a natural daughter. In euch a case 
it requires stronger evidence than in an ordinary 
case, in which the alleged adoptive parents are 
childless, to prove such intention, and such intention 
should be clearly shown either by direct evidence or 
circumstances from which it may safely be inferred, 
Ma Sein May v. Ma SAInc ang. 358 (b) 
Adoption— Evidence of repute—Admissibality 





of. ; are i 

Le of repute of status is distinguishable 
from what witnesses hear others say, which ordinarily 
amounts to mere hearsay, which is inadmissible in 


ir 


Bürmese Buddhist Law—ċoncid. 


evidence. Evidence of repute is evidence of the 
reputation which the person concerned gains among 
he people among whom he or she resides, reputation 
Which is the result of the impressions of the people 
derived from their knowledge of the conduct between 
the adopter or adopters and the alleged adoptee. Ma 
SEIN May v, Ma Sarne Rang. 358 (b) 
—Adoption—Motive, value of. 
In cases cfadoption, as in other cases, although 
motive is nota necessary ingredient, it always forms 
a good index to the way in which the truth lies, Ma 
SEIN May v. Ma SANG Rang. 358 (b) 
—— Husband and wife — Husband and wife 
jointly executing deed—Wife refusing to sign 
second deed in novation—Presumption of joint 
liability, if arises. 

The principle that a liability incurred by a Bur- 
mese Buddhist husband for the joint purpose of him- 
self and his wife binds the wife based upon the pre- 
sumption that the wife has consented to the incur- 
ring of such liability cannot be of avail, where the 
wife has expressly withheld her consent to the 
‘deed. USan Ya v. P. R. M. P. S. P. L, Freu 

Rang. 388 
Calcutta Municipal Act (IH of 1923), s. 26— 

Elector entered more than once in electoral roll 

under different numbers—W hether commits offence 

in exercising right under s. 26. 

Tf an elector hasbeen entered more than once in 
the electoral roll under different numbers, it is im- 
possible tosay that he iscommitting anoffence in 
‘exercising the right to which he has become entitled 

under s. 26, NASIRUDDIN AnMED v. MOHAMMAD YUSUF 
Cal. 489 

- $.46—Hxercise of second vote, if justified 
by s. 46, proviso (b). 

It cannot be said that the proviso (b) to s. 46, Cal- 
cutta Municipal Act, does not justify the exercise of 
a sevond vote even though it is wrongly recorded in 
the electoral roll. NARISUDDIN AHMED v. MOHAMMAD 
YUSUF Cal. 489 
 ————— 8, 2 71—Requisition under s. 271, on whom 

to be served—Service of requisition only on owner of 

land—Owner of land, if can be convicted for non- 
compliance. 

Where, therefore, the owner of the land is-not the 
owner of the structures standing thereon, the requisi- 
tion under s. 271 should be served in the first in- 
' stance upon the owner of the structures built upon 

the land and not upon the owner of the land. Hence 
“when the requisition is served only on the owner of 
the land, he cannot be convicted for non-compliance 
“with it. KuarrRUNNEssA BIBI v. CORPORATION OF 
CALCUTTA Cal. 130 
Sy ee if means building or 
and. 


The word ‘premises’ ins. 27], Calcutta Municipal 
Act, means the building and not the land. Kuarrun- 
“ NESSA BIBI v. Corporation OF CALCUTTA Cal. 130 
Sch. H, Part. 1—Corrupt 
Offences under the Act. 

Every one of the corrupt practices referred to in 
Sch. IJ, Part I ofthe Act is specifically made an 
_ offence ifdone by a candidate or his agent or by 

any other person withthe connivance of a candidate 
or his agent, and ‘connivance’: involves some 
degree of knowledge on the part of the candidate or 
“his agent, NASIRUDDIN AHMID v. Mosammap YUSUF 

+ Cal. 489 
C. P. Local Self-Government Act (IV of 1920), 

ss, 23, 24—Market notified so as to become a 

public market-—Lxclusive right to levy toll, if 

vested in Council—Maleuzar having title to land 
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practices—. 


(1936 


+ ” 


charging ground rent—Right of Council to restrain 

malguzar from violating tts exclusiv: right. 

Where a market is notified s> as to become a pub- 
lic market, s. 23 (1) of the Local aha Bp 
Act, applies. The effect of that section 15 inter ik ia 
to vest inthe District Council the exclusive right to 
ee i malguzar who had title to the land over 


. which the public market was situated charged ground 


rent in respect of the cattle that wera brought with- 
in the market: . | 

Held, that this amounted to levying toll and v 
therefore, in violation of the exclusive right of the 
District Council to levy it and the fact that the 
Council has noright to levy this kind of toll dces 
not give the malguzar the right to levy this toll eel 
it had been taken away from him by 8. 23 (1). On y 
one kind of tollean be levied and that can be levie 
only by the Council. The Council was the proper 
authority to move to restrain 2 violation < jts exclu- 
sive rights. BAYABI v. DISTRICT COUNCIL, ee 49 

_ P. Debt Conciliation Act (Hgof 1933), ss. 2 (d 
° eB (2)—-Debt—Whether includes any liability 

fora cash payment under a decree—Decree-holder 

entitled to realise such amount, if a creditor. 

The definition of ‘debt’ in s. 2, cl. (e), C. P. Debt 
Conciliation Act, is wide enough to include any 
liability for a cash payment under a decree and the 
decree-holder entitled to realise such amount due is 

ditor. | 

j Ta a wii for partition, one G obtained a decree 
against B and his brothers who applied to the Debt 
Conciliation Board for a settlement of their debts in- 
cluding the sum due to G as outstanding under a 
decree. The decree had been by then transferred to 
P who failed to appear poe ee Board and submit 

atement ofthe debts due to him : 
j Held, the dues amounted toa debt which must bs 
deemed to have been discharged and it was not open 
to P to take out execution to recover 1t. PANNALAL %, 
BAIJNATH Nag. 412 (a) 
C. P. Tenancy Act (Kl Pll 1898), ss. 46, 47— 

47, isexception to s. 40. 

Serion 46 of the C. P. Tenancy Act, isa general 
provision which prohibits the transfer by an occu- 
pancy tenant of his holding. Section 47 gives the 
heir a bare right to be put into possession by the 
Revenue Officer and is an exception to the general 
rule, in s. 46, but creates no interest In the heir under 
the general rule. 8. M. DrSocza v. SEORETARY OF 
STATE Pat. 585 
c. P. Tenancy Act (I of 1920)—Scope of. 

In the Central Provinces, the Tenancy Act fastens 
itself upon the original contract between the parties 
and regulates their future rights and liabilities, the 
momentthere is a transaction which falls within its 
perview. BABURAO v. BANDU Nag. 122 
— Registered kabuliyat executed by defendant 

to cultivate malik makbuza land for fixed period 

and to pay a sum of money annually—Defendants, 
if tenants within meaning of Act. 

Where the defendants have executed a registered 
kabuliyat toa malik makbuza holder to cultivate the 
latter's land for a particular period agreeing to pay & 
certain sum of money every year in return, the 
defendants are tenants and the amount they have 
pound themselves to pay is rent within the meaning 

of the G. P. Tenancy Act. BABURAO V. SANDU 
Nag. 122 
Certlorarl, writ of—Issue of writ—Rules as to-~ 

Procedure, if exclusively relates to question of 

jurisdiction 
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Per Venkatasubba Rao, J.—It is wrong to assume - 


that nothing short of some sort ol. defect connected 
with jurisdiction can afford ground for certiorari. 
Procedure by certiorari is not at all exclusively con- 
nected with cases of jurisdiction or its absence, But 
it is not every mistake in law tkat can be remedied 
by this writ, < 

` As to certiorari there is a well settled rule, namely 
that it lies when in the exercise of jurisdiction there 
is error on the face of the adjudication. Y MAHA- 
BALESWARAPPA v. 8 RAMGJANDRA Row Mad. 433 
Ceylon Ordinance (No. XIV of 1891), 


Charge— Distinction between charge and mortgage— 
Document held, created charge and not mortgage, 
and valid without attestation, 

“The chief distinction between a mortgage and a 

charge is that in the case of a mortgage there is a 

transfer of interest whereas there is no such trans- 

fer of interest in the case ofa charge, 

In a document the usual and well-known formal 
terms of a mortgage deed were conspicuous by 
their absences. The instrument did not state it to 
be a mortgage and was not so on the face of it, 
It simply created a lien on the property for the 
realization of the monthly allowance; There were 


also no words in the document showing either ex-: 


pressly or impliedly that there was the transfer of 
any- interest in the property : 

Held, that although the line of demarcation be- 
weon a mortgage and a charge is very often a 
thin one, yet in the present case it was impossible 
to construe the document as a mortgage but it 
merely created a charge and it would be valid 
without attestation; 

Held, also that the words “baki-falat jaedad jis 
tarah chahen wasul karlen” used in the document 
did not imply a power of sals but that thése words 
were intended merely to give a right to realise the 
money by enforcement of the charge. SIKANDAR ARA 
AMINA BEGAM v. Hasan ARA BEGAM Oudh 70 
Charitable and Religious Trusts Act (VI of 

1920), $. 3—Civil Procedure Code (Act V of 

1908), s. 115—Order under s. 3, whether revisable— 

Held on facts, that mosque was public trust—Punjab 

Courts Act (VI of 1918), s. 44. 

The provisions of s. 115, Civil Procedure Code, and 
s. 44, Punjab Courts Act, are very wide and an order 
of the District Judge under s. 3, the Charitable and 
Religious Trusts Act should be revigable. 

A mosque was built with public subscriptions and 
wus used by the Muhammadan public for offering 
prayers. In fact the respondent mutawallt, who was 
a party to a certain compromise relating to this very 
mosqueadmitted therein that it was a “religious 
trust” within the meaning of s. 3, Act XIV of 1999: 
`- Held, that the mosque was a public trust and that 
an application under s. 3, Charitable and Keligious 
Trusts Act, calling upon the respondent to furnish 
certain information should be decided on 


merits, 
MuaamMad Yar v. Keani-ub-Raaman Lah. 664(a) 
S. 7— Scope of — Dispute between two 


- brothers who were mutawallis of wakf— District 

Judge appointing third person for collection of 
- profits and management —One brother refusing to 

execute power-of-attorney in favour of agent— 

Court itself doing it—Action, validity—Agent, if 

can be sued without notice under s. tO, Civil 

Procedure Code (Act V of 1908). 

It isnot intended by s, 7, Charitable and Religious 
Trusts Act, tnat a District Judge should have any 
-ower to compel a trustee 10 follow his advice given 
-:-nder this section or to.carry-out any direction so 


SEE. 
Registration 417. 
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given. The trustee is entitled to seek advice for his 
own protection and if he follows that advice, he is 
protected, but if he does not choose to follow it, he 
cannot be compelled to do ao, although his failure to 
follow it would be at his own risk. P 

On a dispute between two brothers who were muta- 
wallis of certain wakf, as regards profits, the District 
Judge appointed a third person to manage the pro- 
perty. He directed the brothers to execute the power- 
of-attorney in favour of the third person, for tha 
purpose of collection. On refusal of one of them, 
the District Judge himself executed the power-of- 
attorney. 

Held.. that the action of the District Judge wag 
without jurisdiction and the person had no right ta 
collect the profits at all, and if he collected them, he 
was liable to be called to account by the person wha 
was entitled. , 

Held, also, that the District Judge was acting merely 
on behalf of the brother andthe person appointed by 
the Court was in the same position as hs would have 
been if the brother had executed the power-of-attorney 

imself. ; 
Meld further, that the agent was liable to be sued 
for profits without the issue of any notice under s, 80, 
Civil Procedure Code. ABDUL Raby. MUHAMMAD 
Hasan Kuan All. 681 
Chota Nagpur Encumbered Estates Act (VI of 

1876), s. 21. Ser Criminal Procedure Code, aed 

s. 197 
Chota Nagpur Tenancy Act (VI of 1908), ss. 

46, 47—-Holding, if can be sold and mortguged. 

Although under s. 46, Chota Nagpur Tenancy Act, 
the tenant can mortgage the holding or a portion of 
the holding for a period not exceeding five years, yet 
by reason of the plain provision of s. 47 that holding 
could not be sold in execution of the mortgage-decrea 
once itis found that the lands sought to be sold form 
a raiyati holding, whether the judgment-debtor 
took the objection or not, the sale of such a holding 
cannot take place in the face of the clear provisions 
of 5.46. Jamunr ?, BHOLARAM Pat, 574 

s.74-A as amended In 1920-~ 
Saleability of pradhani — Whether inconsistent 
with s. 74-A-~-Custom of such sale, whether can be 
wen effect to. i 3 
peels recognizing saleability of pradhant 
tenancy cannot be given effect to as such custom is 
by necessary implication inconsistent with s. 74-A 
of the Chota-Nagpur Tenancy Act. DEBNATH MAHATA 
4, JAGADISA CHANDRA Deo DdABAL DEB Pat. 378 
——_— 5, 74-A as amended In 1920 —New 
pradhani treated as ancient—Whether will be 
governed by same ancient custom of locality. 

Pradhani is the castcm of the locality, and when 
a new pradhantis formed, and treated as the ancient 
pradhani, it will be governed by the same custom, 
DEBNATA MAHATA v. JAGADISA O4ANDRA co acer 

at. 
A 74-A as amended In 1920—Pradhani 
tenancies as recorded in satwalipis, whether can be 
sold in execution of rentdecree — _ 

Though the pradhans recorded in satwalipis are 
tenure-holders in their relations to the superior land- 
lord, they are alsohis permanent agents for certain 
purposes, as for instance, forthe supply of rasad, 
etc, They are landlords of the ratyats of the vil- 
lage and also their headmen and holders of an office 
and are in this capacity their rebresentatives. The 
yaiyats are vitally interested in having a pradhan 
who should be their headman_ according to the pre- 
vailing custom. This right of the ratyats to have a 
pradhan intervening between them and the supario, 


yil 
Chota Nagpur Tenancy Act—corold, : 


landlord was recognized by the Legislature in s. 71-A, 
Chota Nagpur Tenancy Act, a section which waa 
added in 1920. This section authorizes any three 
or more tenants of the village to have a pradhan 
appointed by the Deputy Commissioner in case there 
is a vacancy and this they can do even if there is a 
pradhan appointed by the landlord. This right of 
the raiyats clearly shows that the pradhans cannot 
be changed at the instance of the landlord only. A 
right in which third persons are interested cannot 
therefore, be .sold behind their back. DEBNATA 
MATATA 9, JAGADISH CHANDRA Deo DEABAL DEB 
Pat 378 
= ss, 208, 210 (3),181—Scope of the Act— 
| Decree transferred to Civil Court— Liberal provi- 
- sions of Act regarding limitation, whether attract- 
: ed=Civil Procedure Code (Act V of 1908), s. 38— 
Jurisdiction to execute decree—How arises. 
- The Chota Nagpur Tenancy Act like Bengal Act 
1 of 1879, is a complete Code in itself and it con- 
templotes that all decrees passed by the Deputy Com- 
qmissioner in suits for arrears of rent are decrees 
passed under the Act irrespective of the manner in 
which such decrees may be executed. If the decree 
cannot be executed under s. 208, the decree-holder 
way With the. permission of the Deputy Commis- 
sioner proceed against any other property movable 
or immovable of the judgment-debtor, a special pro- 
cedure adapted from the Code of Civil Procedure 
being prescribed by s. 210 (3) for executions in 
which the decree-holder is not entitled to the highly 
favourable procedure of s. 208, Civil Court has no 
jurisdiction to execute a decree which he had not 
passed and which had not been transferred to him. 
. Where a decree is passed under the Chota Nagpur 
Tenancy Act, even though it ig transferred to Givil 
Court for execution, the operation cf the more 
liberal provisions as to limitation obtaining in Civil 
Courts cannot be attracted. The execution appli- 
cation is governed by s. 181, Ohota Nagpur Tenancy 
Act. Pratap Upar Nata Sant Deo v, BARAIK LAL 
Saal. Pat, 959 
88, 212, 214 (b)—S, 214 (b), scope of— 
_ Amount due accepted after expiry of 39 days— 
. Sale ordered to be set aside—Order, whether ultra 
vires—Civil suit to set aside order, whether barred 
ander s. 214 (b). 
. Section 214 (6), Chota Nagpur Tenancy Act, pur- 
ports to bar a suit to set aside en order passed 
under s. 212, but the application of s. 212 is confined 
to the statutory period of 30 days, and a Court 
passing an jnvalid order after that priod cannot 
be said to be acting under that section sid such 
en order is one passel without jurisdiction aid is 
ultra vires ani s. 214 doss not bara civil suit to 
set aside that order. JAINANDAN Ram TEWARI v. 
Busia URAON Pat. 812 
Givil Procec ure Code (Act V of 1908>,s. 2. Ser 
Civil Procedure Cole, 1908, O. V, r. 19 59 
sa ss 2102), 100, O. XXI, r. 90, O. Ki, 
.¥.1 Jr Onder rejecting application under O. XXI 
5 na ka appeal, tf lies. 
An order rejecting an application tnder O. 
r. 90, Civil Procedure Code, is an order from Sra 
an appeal is expressly provided under O. XLII, r. 1 
u). It folk ws that the order being one from which 
an appezl is provided as an appeal from an order, it 
cannot come wi hin the definition cf the word 
‘decree’, Scctioa 109 provides for a second appeal 
in ca.esof decrees and not in cases cf appealable 
orders. As the order in question is not a decree, no 
second, appeal lies. Dust Canara Lap v Kousaat 
Rat, Ratan LAL All. 654. 
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———— 8 10, Ser Revision 131 

——— § 11. Seg Civil Procedure Code, 1908, O. V, 
r. 19 59 

— $. 11—“Matter directly and substantaasiy in 
issue“, scope of, 

The matter directly and substantially in issue 
between the parties has to be viewed from the 
three aspects: (a) The matter must consist of a 
proposition (f fact or law directly and substantial- 
ly alleged by one party and either denied or ad- 
mitted expressly or impliedly by the other. (b) 
Such a proposition has been, or might and ought 
to have been, directly and substantially the ground 
of defence or attack, in the sense that the plaintiff 
directly and substentially did allege or might and 
ought to have directly and substantially alleged 
the proposition to show a right to sue, or the de- 
fendant alleged it or might and ought to have 
alleged it to constitute his defence. (c) The matter 
so determined to be directly and substantially in 
issus must have been heard and finally decided, 
BJANKAR v. PRAB AKAR DIXIT. Bom. 987 
————-§. 11—Suit by adopted son for recovering 

possession from widow's alience—Dismissal of, on 

ground that adopted son had no cause of action 
till widow's death—Subsequent suit by adopted 
son's alienee after widow's death—Held, prior suit 

did not bar claim but was res judicata against 

defendant's plea that cause of action arose on date 
. of adoption. 

A Hindu widow alienated the property of her 
deceased husband to a third person and adopted 
a son who brought a suit against the alienee for 
recovery of possession of the property. The suit 
was dismissed solely on the ground that he could, 
not bring the suit during the widow's lifetime. 
Subsequently the adopted son sold the property to, 
his father who sold it to the plaintiff. The plaint- 
iff sucd for possession after the widow's death: 

eld, that on the principle that a person cannot 
approbate and reprobate, the defence that the cause 
of action arose at the time of adoption was barred 
by res judicata; but ths decision in the prior suit 
was not res judicata. against the plaintiff in the 
subsequent suit. BANKAR V. Prapaakar DIXIT, 

Bom. 987 

—$.11, O.XVII, r. 3—Suit in representative 

character — Absence of negligencc—Suit decided 

under O. XVII, r. 3~Decision, if on merits and 
operates as res judicata. 

A decisien under O, XVII, rv. 3, Civil Precedure 
Code, in a suit of a representative character where 
the next friend who sued on behalf of a minor has 
not been guilty of any negligence, is to be deemed a 
decision on meritsand sucha decision falls within 
the scope of s. ll, Civil Proceduie Code, NILA v, 
PUNUN Lah, 808 
- s. 11, Expl. (4)—Constructive res judicata— 

Applicability of, to execution proceedings. 

Explanation (4) to s 11, Civil Procedure Code, ap- 
plies toexecution proceedings as well. The principle 
of constructive res judicata is a part ofthe general 
principles of res judicataand applies to execution 
proczedings. The rule of res judicata is founded on 
public policyand is meant to make seme sort of 
finality to litigation. LAXMIBAI Y. SeWAKRAM 

Nag. 948 
———— $, f1, Expl, IV—Constructire res judicata— 

Question whether defence ought to have been raised 

should be decided with due regard to circumstances, 

Explanation 1V of s. 1Lof the Cede of Civil Pro. 
cedure provides that any matter which might and 
ought to have been made ground of defence or at- 
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tack informer suit shall be deemed to have been a 
matter directly and substantially in issue in such 
suit. That it might have beea madea ground of 
defence does not admit of doubt butthe question 


whether that defence oughtto have been raisad or - 


not hasto be decided with due regard to all thé 


circumstances. Kantz ABID v. Murtaza HUSAIN 
IBAN Oudh 373 
———-— §, 35. SEE Costs 58 


s: 38—Jurisdiction to execute decree—How 

arises. See Chota Nagpur Tenancy Act, 1908, 

ss. 202, 210 (3) 181 re ok 959 
——— 5, 47. See Civil Procedure Code, 1908, 

O.V, 1.19 . 59 
——— 5, 47—Execution—Suit by prior mortgagee 

— Mortgagors and puisne mortgagee impleaded— 

Claim against latter abandoned and suit against 

him dismissed—Puisne morigagee odjecting that 

property put up for sale by prior mortgagee was 
_ his—~Puisne mortgagee, whether can object. 

The prior mortgages brought his suit impleading 
his mortgagors and the puisne mortgagee. The 
lalter resisted the suit, ond the prior mortgagee 
abandoned his claim and suffered it to be dismissed 
so far asthe puisne mortgagee was concerned, but 
obtained a compromise decree against the mortgag- 
ors for sale not of all the properties comprised 
in the mortgage. He sought to put up the proper- 
ty forsale without any reference toany right or 
claim of the puisne mortgagee. The latter objected 
that the property which it was sought to be put up 
for sale was his property and could not be sold in 
execution of the prior mortgagee’s decree. The prior 
mortgagee oppused this objection contending, first, 


that the puisne mortgagee not being judgment-deb-. 


tors had no locus standi to contest the application ; 
secondly, that the application was not maintainable 
as if was not an application relating to the execu- 
tion, discharge or satisfaction of the decree, but one 
going to the root of the decree itself : 

_ Held, (4) that the puisne mortgagee was still a 
party to the suit notwithstanding that it had formally 
been dismissed as against him; 

‘ (ti) that the application of the objector was an 
objection to the whole decree and, therefore, did not 
come within s. 47, Civil Procedure Code, as a ques- 
tion relating tothe execution, discharge and satis- 
faction of it; 

(itt) that when the prior mortgagee put his decree 
into execution, the puisne mortgagee’s encumbrance 
was amatter which ought to be mentioned in the 
sile proclamation. Sonu Lan v. Ramnanpan SINGA 

l Pat. 317 
S. 47—Judge passing order recording 

- satisfaclion— Question of rectification of petition 

of adjustment, if can be decided by suecessor-- 

Suit for rectification—S. 47, 4f bar. 

- As the question of rectification of the petition of 
adjustment cannct be decided by the suceessor-in- 
office of the Judge before whom it is filed, under 
s. 47, Civil Procedure Ccde, in view of the order 
passed by the Judge recording satisfacticn, a suit for 
the rectification of the petition is maintainable and 
s. 47, Civil Procedure Code, is no bar, ABDUL BATTAR 
OHOUDEURY V. ABDUL RUSAN Cal. 756 
——~— 58, 47, 151, O. KAKU, r. 7 (2), O. XLVII, 
« F. 1—Decree in favour of minor—Adjustment by 
- next friend—Suit to set aside adjustment on 

ground of fraud, whether lies— Proper remedy. 

- An order recording a comprcmise or an adjust- 
ment of a decree effected by next friend of a minor 
without Court’s sanction, during the execution of 
& decree in favour of the minor cannot be set 


‘GENERAL INDEX 


yili 
Civil Procedure Codecontd. 


aside on ground of thst the compromise was obtain- 
ed by fraud, by a separate suit in view of s. 47, 
Civil Procedure Cade. The proper remedy is by 
way of an application for review or by invuking the 
inherent jurisdiction of the Courl; such an applica- 
tion comes under s. 47, and the Court has power to 
take action independently of O. XLVII, r. |, under 
s. 151. Lat BABU v. RANG BAHADUR Sings Pat, 857 


ss.47,151—Held, order under appeal did 
not fall within s.47 and hence not appealable— 
Held also, order not open to reviston. 

An application under s. 151, Civil Procedure 
Code, waz made in execution proceedings pray- 
ing thatthe appellant be brought on the record, ag 
the legal representative of the deceased against 
whose property the decree was sought to be executed 
and that the sale be stayed till the application was 
granted, The appellant was a posthumous son of 
the deceased. On the application being rejected 
the appellant filed an appeal : 

Heid, that the question raised didnot fall within 
the compass of s. 47. It could not be deemed to be 
a decree within the meaning ofs. 2, cl. (2), and hence 
no appeal lay, and that the order was also not 
open to revision as it was merely an interlocutory 
order, theré being no case decided within the mean- 
ing of s. 115. Esaox HAJI ABUBAKAR Tar Mazomep 
V. JIMABAT Sind 305 


§.47—IIolding sold for rent arrears under 

Public Demands and Recovery Act—Mortgage 

decree on portion of suck holding—Purchaser, whe- 

ther representative of judgment-debtor. 

A purchaser of the judgment-debtor’s property at 
the sale for arrears of rent under the Public Demands 
and Recovery Act,is not his representative in a 
mortgage decree in respect of a plot forming part of 
the entire holding within the meaning of s.47, Civil 
Procedure Code. JAMUNI v. BHOLARAM Pat.574 
—— 5, 4 7—8. 47, scope of. 

Section 47, Civil Procedure Code, contemplateg 
only questions arising between tho parties to the 
suit or their representatives and orders passed on 
such questions. ISOK HAJI ABUBAKAR Tar MAHOMED 
V. JIMABAL Sind 305 
~ $, 48, Sz Civil Procedure Code, 1908, s. 151 


268 
———8. 55 (4)—Arrest of judgment-debtor—~ 

Surety for filing insolvency pelttion and prosecuting 

it—Adjudication of debtor annulled for failure to 

apply for discharge ia time—Liability of surety— 

Construction of bond. 

Where a judgment-debtor was arrested in execu- 
tion of a decree and the appellants entered into a 
bond undertaking to produce the debtor before the 
Court whenever directed, to cause him to file 
an insclvency petition within one month from 
that date and to get him to prosecute it to its very 
end and also to produce him in the meantime, and 
though the debtor filed an insolvency petition and 
was duly adjudicated an insolvent, he failed to appl 
for his discharge within the prescribed time and hig 
insolvency was annulled: | 

Held, that as soon as the judgment-debtor was ad. 
judicated an insolvent, the liability of the surety 
under the surety bond became extinguis!ed and the 
decree-holder was net entitled to proceed against the 
sorely because of the subsequent annulment of the 
adjudication for failure toapply withintime for dig. 





charge. KARUPPANDA GoUNDAR v., CHIDAMBARAM 
CHETTIAR | Mad. 864 
——_—— S. 60 (c). Sze Execution sale 


86 
—— — §. 60 (K)—Amount standing in credit of 
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. Imperial Bank's employee in Provident Fund— 

Whether can be attached, 

Under s. 60 (le), Civil Procedure Code, the amount 
standing tothe ereditof an employee of the Impe- 
rial Bank of India in the Provident Fund establish- 
ed by that Bank for the benefit of its employees 18 
exempt from attachment. Mar Duan Sita RAM v. 
IMPERIAL Bank ov INDIA, RAWALPINDI Lah. 767 


——-— 5, 60 (n)—Right of residence though not 
attachablein view of s. 60 (1) (n) canbe dealt with 
by way of equitable execution—Receiver, if can be 

. appointed, 

The right of maintenance enjoyed by a judgment- 
debtor in certain landed property though not attach- 
able and saleable in view of the provision of s. 60, 
sub-s. (1), cl. (n) is still in a proper case liable to 
be dealt with by adopting the remedy of equitable 
exscution, namely the appointment of a Receiver who 
would act under the orders and supervision of the Court 
and realise the income of the property and after defray- 
ing the incidental expenses and his own remunera- 
tion would devote the proceeds towards the satisfac- 
tion of the decretal amount. Sain Das v., TIKKA 
Sant SINGH Lah, 519 
s. 66—Suit for declaration that plaintiffs 

_ are true owners and auction-purchaser was benami- 
dar~—Sons of auction:purchaser not contesting— 
Suit, whether barred. 

Where in asuit the plaintiffs claim that the auc- 
tion-purchaser wasa benamidar for them and that 
they themselves are the real owners of the property 
and the sons of the auction-purchaser do not contest 
the suit, sucha suit is not barred by s. 66, Civil 
Procedure Code, since the ssction provides for a 
suit only against a certified purchaser or persons 
claiming under him. It does not exclude evidence 
as to auction-purchase being benami when such evi- 
dence is relevant for the purposes of determining 
title between plaintiff and a third person. ASGHARI 
Beaam v. KANHAIYA Lat All, 709 (b) 


s. 73—Provincial Insolvency Act (V of 1920), 

_s. 28—Suit against Hindu father and sons—Attach- 

. ment before judgment of entire propzrty-~Insolvency 

of father after decree-~Son’s interests sold by holder 

_of decree against sons — Right of holder of decree 

_ against father and sons to claim rateable distribu- 
. tion—‘Same judgment-debtor’, meaning of. 

A decree obtained against a Hindu father and a 
decree against the father and his sons are decrees 
against the same judgment-debtor for the purposes of 
s. 73, Civil Procedure Code. < 
. Though ib may notbs permissible for a person who 
has obtained a decree against a Hindu father and his 
sons to sell the father’s interest without the leave of 
the Insolvency Court if the father becomes insolvent, 
yet so far as the song interests are concerned, they 
cannot be deemed to be the property of the insolvent 
nor can the Ufficial Reesiver, if the sons’ interests 
have been attached before judgment, have any power 
of disposal of their interest, and it is, therefore, com- 
petentto the decree-holder to attach and sell the 
sons interest without the leaveof the Insolvency 
Court even though he had attached before judgment 
the entirefamily property. A person who has at- 
tached before judgment the entire family property 
and obtained a decree against the father and sons is 
therefore entitled on the adjudication of the father 
to claim rateable aistribution in respect of the 
proceeds of a sale of the sons’ interests as against 
the holder of a decree against the sone who has 
brought their interests to sale, PALANTAPPA OBETTIAR 
0, PALANI GOUNDAN Mad. 664 (b) 


— 





— 
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——_——$, 80. Sre Charitable and Religious Trusts 

Act, 1920, s. 7 681 
—— sS, 92—~Applicability—Criterion. 

The question of the applicability of s. 92, Civil 
Procedure Code, depends on the prayers in the 
plaint at the date when the suit is instituted, 
The provisions of the section cannot be evaded by 
subsequent amendment of the plaint. ANNAPPA RAM- 
CHANDRA Pal v. KRISHNA Narayan Prasan Bom. 1001 
—-——— $, 92— Construction of. : 

The provisions of s. 92, Civil Procedure Code, are 
provisions of a restrictive nature, and therefore they 
must be construed strictly. MULCHAND BassarMaL v. 
Devierr Motiare Sind 158 


————-$, 92--Constructive trustee intermeddling 
with charitable property — Suit to restrain him 
from alienating it—Relief, if falls within 3. 92, 
el, (h)--Pleadings—Plaint determines nature of 
suit, 

The nature of the suit is determined by the allega- 
tions inthe plaint and not by the contentions in the 
written statement. It is trues. 92 does not apply to 
the case of actions or suits relating to charities which 
are brought against third persons, namely to the case 
of a trustee, for a charity bringing a suit to recover 
property belonging ‘to the charity. But ifthe relief 
is claimed against persons who are constructive 
trustees, who have intermeddled with the charitable 
property and made themselves trustees then the 
action is within the section. 

The plaintiff, a shewak of a temple, alleged that the 
defendants were truste3s and in a suit on behalf of 
himself and other shewaks prayed for a declaration 
that the property in suit was a public charitable pro- 
perty and there wes also a prayer to restrain the 
trustees from alienating the land or any portion 


of it: 

Held, that the relief fell within s. 92, cl. (h) and 
hence sanction under thesection was necessary. 
MULOHAND BASSARMAL v, DEVIGIR Moticin Sind 158 


s, 92—Words, ‘such further or other relief’ 
in s. 92 (h), meaning of—Permission and prohibition. 
— Prayer for prohibiting sale of property—W hether 
falls within cl. (b). 

The words “such further orother relief in cl. (A) 
do not imply necessarily some relief in addition to 
the reliefs specified in cls. (a) to (9), for to do eo. 
would beto permit a fraud upon the section and to 
place upon the words of cl (aja limitation, not 
intended by the legislature. The word “or” at 
the end of cl. “(g)” is used in the disjunctive sense. 
It is true that cls. (a) to (f) contemplate the existence 
of a trust, and that cl. (g) refers to the settling of a 
scheme, but cl. (2) clearly indicates a relief which 
while falling under this clause doesnot fall underany 
of cls (a) to(g). A prayer asking that trustees be 
restrained from alienating trust property is included 
within el. (A). 

“Permission” and “prohibition” are generally re- 
garded as supplementary terms, and it is not unreason-~ 
able to hold that while a prayer asking for permis- 
sion tosella trust property fails within ci. (f), a 
prayer asking that property should not be permitted 
to be scld falls within the provisions of cl. (h). 
MULCHAND BASSARMAL v. Devigir Moticir Sind 188 
———s5. 100. Sze Civil Procedare Code, 1908, 

s, 2 (2) 654 
——-— S, 100—Fact, meaning of. 

. The word ‘fact’ in s. 100, Civil Procedure Code 
must bear the meaning given to itim s. 3, Evidence 

Act. DATTATRAYA GOVIND KRISHNAPAKSHI V. NARAYAN, 

QANGARAM Nag. 217 
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Ss. 100— Finding of fact—Question whether 
entry in Record of Rights is rebutted is one of fact. 
The question whether an entry in the Record of 
Rights had been rebutted by the evidence produced 
before the lower Court is entirely one of fact and can- 
not be disturbed in second appeal and what weight 
is to be attached tothe evidence produced to rebut 
it, isnot amatter for Court sitting in appeal. JYOTI 
Prasan SINGH Deo BAHADUR v. JATAL MUKEOPADHYAYA 
: Pat, 763 
s. 100—Negligence—It is a mized question 
of law and fact--No legal defect in finding—It 
cannot be upset in second appeal. 

Negligence is a mixed question of law und fact aud 
unless it is shown that the Court has approached tlie 
question from a wrong standpoint or that the evidence 
is such that there was no option but to draw the 
converse conclusion or unless the finding is vitiaved 
. by some other legal defect, it may be difficult to upset 
such a finding in second appes]. B. B, & CO. I Ry, 
v. DWARKA Nara Ail. 882 

Ss. 100—Question whether there has been a 
family settlement, if one of fact. 

The question whether there has been a family 
settlement is one of fact and not of law. Whether 
two p3rsons agree on a certain matter is a thing 
which is capable of being perceived by the senses, 
and whether they had the requisite mental intention 
necessary to give jegal validity to their outward 
forms or acts of agreement is a mental condition of 
which a person can be conscious, It follows that 
any finding on a matter of this kind must be one of 
fact and notoflaw. Even if such a finding was based 


solely on inferences derived from other facts, it- 


would still be a finding of fact, provided it was pos- 
sible for a prudent man to come to such a conclu- 
sion, for a fact can be proved not only by direct evi- 
dence, but also by inferences from other proved or 
accepted facts. It does not cease to be a fact as de- 
fined in s. 3, Evidence Act simply because it is 
proved in this way, DATTATRAYA Govinp KRISHNA- 
PAKSHI v. NARAYAN GANGARAM Neg. 217 
————§. 102. See Civil Proceduro Code, 1908, 

O. XLI,r1 137 
—88.102,115—Suit for damages for breach 

of contract valued ai less than Rs. 500—Surt 

cognizable by Small Causes Court but tried by 

Munsif as regular sutt—Second appeal whether 

lies—Revision under s. 115—Provincial Small 

Cause Courts Act (IX of 1887),s. 25, whether 

applies, 

Where a Munsif tries as a regular suit, a suit for 
damages for breach of contract valued at less than 
Rs. 500 and cognizable by Small Causes Court, no 
second appeal lies from it, but it can be treated as 
revision application unders. 115, Civil Procedure 
Code, Court cannot, however, treat it as revisable 
under s. 25 of the Provincis] Small Cause Courts 
Act, as this section has no applicability to the case 
where an appellate decision of the District Judge is 
challenged. NAND LAL v. ALI AKBAR Oudh 251 
ss, 109, 110. See Company 568 
S.110—‘Subsitantial question of law'— Legal 
principles governing case authoritatively settled— 

Real question only as to applicability of principles 

to facts of case—' Substantial question of law, if 

involved. 

Where the legal principles governing the cage do 
not admit of any doubt, but have been settled autho- 
ritatively by the highest Tribunal and there is no 
longer any room for difference of opinionand the 
real questionis one of the application of the princi- 
plés tothe particular facts of the case, no ‘substan- 


+ 
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tial question of law’ within s. 110, Civil Procedure 
Code, can be said to be involved and leave to appeal 
to the Privy Council cannot be granted. MUNICIPAL 
COMMITTEE, AMRITSAR D. RALLIA Ram Lah 735 
——-—-S, 115. Sre Charitable and Religicus Trusts 

Act, 1920, 5. 3 664 (a) 
———- S. 115—ITigh Court, whether can take 

action under s.115, even without an application by 

party. 

The powers of the High Court under s. 115, Civil 
Procedure Code, are wide, and action can be taken 
under this section even without application by the 
party aggrieved. Bint MARIM v. SURAJMAL Pat. 927 
———— sS. 115 —‘Jurisdiction’, does not refer io com- 

petence of party to sue—Finding that party was 

not competent to sue—Pevision, if lies. 

A finding that a party is not competent to sue is 
not a finding affecting the Court’s jurisdiction, as 
when s. 115, Civil Procedure Code, speaks of juris- 
diction it means the Jurisdiction of the Court and 


not the competence of any party to suc. In such a 
case no revision lies, Lorinpa Ram v. Bzawanr MAL 
Lah. 278 





$.115—Lower Court exercising discretion— 

No illegality or material <trregularity—Held, no 

revision is maintainable. 

Where the Court below exercises its discretion 
inthe matter and theie isno illegality or material 
irregularity, no revision lies against its decision 
under s. 115, whether that discretion is used rightly 
or wrongly. NAND LALU, ALI AKBAR Oudh 251 
——--—§, 115— Non-exercise of  jurisdiction— 

Revision by High Court. 

When the lower Court has declined to try a case 
which it has jurisdiction to try, and which it ig 
bound to entertain, the High Oourt will interfere in 
revision. Ram Narayan v. RAMJIWAN Nag. 926 
————- S. 115—Order in case under s. 9, Specific 

Relief Act (I of 1877)—No revision Lies 

As the remedy by way of a regular suitis open to 
a party ina case under s.9 of the Specific Relief 
Act, no revision should be entertained against the 
order passed in such a suit. SITLA Dix v, MOHAN 

OCudh 9C8 
s. 115, O. VI, r.17—Order refusing to allow 
amendment of pleading—Whether ‘case decided'— 

Reviston, whether lies from order. 

No revision lies from an order refusing to allow an 
amendment ofa pleading. Cases where the amend- 
ment comes under some other order of the Court, for 
example, the addition or substitution of parties, or 
the striking off a pleading, may amount to a caso 
decided ; but an order passed purely under O. VI, 
r.17, Civil Procedure Code, is not. SURAT PALI vy, 
ARIYA PRETINIDEI SABZA All.1 FB 

S.115—Suit of small cause nature—Second 
appeal—Appeal, if can be treated as revision. 

Where frcm the suit of asmall cause nature, a 
second appeal is filed, the appeal cannet be treated ag 
revision. Grrpsart LAL v. RATTAN Grasp Lah.137 
——— 5, 141. Sre Companies Act, 1913, s. 120 

254 

———-—§, 145 —Security bond in favour of Court for 

due performance of decree—Whether constitutes 
mortgage—linforceability in execution, 

Where security of a property is furnished by the 
defendantfor performance of a decree, in a particular 
sum being the probavle amount of mesne profits and 
costs and a bond is executed in favour cf the Court 
the bond does not constitute a mortgage, and 
there is no relation of mortgagor and mortgagee con- 
stituted because there is no person to whom the 
security is given whichis an essential requisite for a 
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mortgage or a charge as defined in the Transfer of 
Pori Act. The procedure laid down in that Act 
is not attracted and a suit isnot necessary to enforce 
st. The bond can be enforced in execution by sale 
of the property and even an alienation subsequent to 
the bond will: not make any difference. K, JAGAN- 


NATHA Konm. v. RAMACAANDRA NAIDU Mad. 453 
——— S. 151. 

Ser Oivil Procedure Code, 1908, s. 47 857 
- See Limitation Act, 1908, s. 5 661 


= Seg U. P. Encumbered Estates Act, 1934, ss. 6, 7 
(1) (a) 852 
- s. 151—Court’s duty. 
< The Courts are to onable justice to be done be- 
tween the parties, and the landlord is simply asking 
for fees which, under the law, are due to him, and 
the mere fact that he applies inthe wrong form is 
nə reason why he should not recover the fees. 
Under s. 151 of the Civil Procedure Code, it is 
always within the powers of the Court to take 
action of this kind. ANANDA Prasad GQaose v, 
PoNANENDRA LAL CHOUDHURY Cal. 715 
S. pl tage vested in. trial Court 
- -erercised—Interference, when proper, i 
The A A kan by the trial. Court in- 
dubitably vested in it by law may only be , interfered 
with where such discretion is not exercised judicial- 





— 


ly or is exercised in an arbitrary manner. ‘TEJUMAL 
BAAWANDAS v, MURAD Sind 91 


+e 55. 151, 48-—Inherent jurisdiction—Court; 
| if can under s. 151 restore application for exccu- 
- tion on the ground that a fresh application ts not 
“competent being time-barred, a oh ake _ 
: The Courts have no inherent jurisdiction to restore 
an application for execution merely on the ground 
that afresh application is not competent on account 
of 12 years having elapsed since the decree was 
passed. ABDULLAH Kaan v. Firm Harr Cyranp* 
DAULAT Ram _ Pesh, 268 
-—---—§. 151—Order made in exercise of inherent 

jurisdiction—A ppeal, if lies, l i 

No appeal lies from an order made in execution 

roceedings, by the -Court in the exercise of its 
nherent jurisdiction under 
Code, Esak Hast ABUBAKAR Tan Macomep Y. JIMABAI 
a l Sind 305 
—s3.152, 115—Application for amendment 

—Question of award of costs not in dispute but 
- only method of assessment or any vtem awarded is 

in controversy—Order rejecting applicatton— 
- Revision, maintainability. 

An application for. amendment cf the decree is 
maintainable under s. 152, Civil Procedure Code, 
where the question of the award of costs isnot in 
dispute but only the method of assessment or any 
item awarded is in controversy. When the - applica 
tion is dismissed, an application in revision lies to 
the High Court as the lower Court had refused to 
exercise jurisdiction which was vested in it by law. 
JAGDISH LALL V. SECRETARY OF STATE Pesh; 904 (a) 
-—§.153—Diseretion under—Dead man made 
party by bona fide mistake—Court, tf has power to 
| Gmplead legal representatives and proceed with 

eal, 

Tke fact that the dead man had been made a’ party 
by mistake does not deprive the Court of the power 
to implead his legal representatives and proceed with 
the hearing of the? appeal. Section 153, Civil Pro- 
cedure Code, allows the he 4 See to do so 
j case. MUBARAK BHAU V. AOBARAT RAM ; 
a : Pesh, 201 
———-—-§.152—Judge wanting to award mesne 
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9, VIr: 17—Amendment,’ granting 
., Considerations—Promissory ; 
. enable plaintiff to sue on original debt--Held, 
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profits but omitting to mention it in judgment— 

Omission can be supplied under s. 152. 

When ina suit for possession and mesne profits, 
the Judge wantedto award mesne profits put duc 
to inadvertence cmitted it from the judgment, the 


omission can be supplied under s. 152, Civil Pro 
cedure Code. Manarag PUTTU Lat v. Sripat SINGH 
Oudh 799 


O. HI r. 4. See Power of attorney 274 

——— 0, Hl, r. 4, O. XXI, r. 10 — Limitation Act 

(IX of 1908), Sch. J, Art. 182 (5)—A pplication for 

execution-—Presentation by Pleader who kas not 

been given vakalatnamah by party—Valiulity of 

- presentation—Application, whether ‘in accordance 
with law'—Legal practitioner. 

Presentation of an application for execution of a 
decree by a Pleader to whom a vakalat has not been 
executed by the decrec-holder to ach on his behalf 
is not valid and an application so presented is not 
an application ‘in accordance with law’ for the pur. 
poses of limitation. Nanpamant ANANGA Bara v. 
Mopono Mozono DEO Mad. 659 
O.V,r.10, O. IK, r. 18 (as amended by 
- Peshawar Judicial Commissioner's Court)— 

Summons sent by registered post—Absence of 
_ defendant—Case, if can be proceeded with ex parte 

—O, IX, r. lgas amended—Applicability. 

. There is no legal justification for proceeding ex 
parte against the defendant on the ground that sum- 
mons was sentto him by post irrespective of the 
fact whether he received it or not. The amendment 
made by the Peshawar Judicial Commissioner's 
Court to O. IX, r. 13, Civil. Procedure Code, does not 
apply to a case where there was no service of 
summons at all, but deals. with cases in which 
there isan irregularity in the service of summons, 
MOHAMMAD ISMAIL MAULA Bak-:s4a y. Firm GOPAL 
SINGE-MANMOJAN SINGH Pesh. 947 
—~-—-O. V, r.19, $8.2, 11, 47—Ex parte order 
‘transmitting decree for execution—Summons served 
by affizture— Absence of declaration of sufficiency 
of service — Objection to execution on the ground 

_ of limitation or discharge, whether can be raised 
- before transferee Court—Constructive res judicata, 

applicability of. i - a 

Under O. V,r. 19, Civil Procedure Code, where a 
summons is served by affixture on the ground that 
the person on whom it was to be served refused to 
accept it, the Court should make a decloration that 
the summons hasbeen duly sarved. or order such 
service asit thinks fit, and omission of the Court to 
make a declaration-of the kind mentioned is fatal 
when it is sought to apply the principle ‘of construc- 
tive res judicata against a judgment-debtor.. -> 
_ Where service on an application for transmission 
of a decree for execution was served’ by affixture and 
there was no declaration of sufficiency of service.: 

Held, that the questions of limitation and discharge 
could not be held to have been decided against the 
judgment-debtor and it was open to him to raise 
these pless before the Court to which ths decree was 
transmitted, - : a A $ 
- An order deciding that an application. fcr execu- 
tion is not barred by limitation is a decree and. is 
appealable. PALANIAPPA OpETTIAR v, THAlvANAL ACHI 

: oon p . ` Mad 59 
—O, Vi, rr,1, 4. See Letters Patent (Oal), 
cl. 13 -> a i 2 





aeran 





ia : ; 4 
———O0, VI, r.17. Sis Civil Procedure Code, 1908, 
' tae, | 


gs. ll 


of— 


note~Amendment to 
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amendment should be granted—Limitation Act (1X 

of 1908), s. 3. 

Leave to amend ought to be refused where the 
effect of the amendment would be to take away from 
the defendant alsgal right which has accrued to 
him by lapse of time, and this general rule ought 
not to be departed from except in very exceptional 
cases. Where, ifin the original plaint an alterna- 
tive claim based on the original consideration had 
been made nolimitation could have arisen, amend- 
ment shouli be allowed especially when due to a 
mere technical error the plaintiff would otherwise 
suffer. KRISANA Prasap SINGH v. Ma AYE 

Rang. 810 
——— O. VII r. 2. See Court Fees Act, 1870, ss. 
; 5 and 12(1), 11 972 


— 





limitation not pleaded—-Party, if can rely on it. 
It is obligatory as a matter of pleading to show 
the ground upon which exemption from limitation 
is claimed. Else it would not be open to a party to 
rely upon such ground unless he gets the plaint 


amended accordingly. Ramaswamt Cuettry, Anarya ` 


Mad. 737 

. VI, r. 17—Amendment, effect of ~ 

Amended plaint filed within time— Presentation of 

amended plaint, if relates back to original 
presentation of plaint. 

When an amendment has been allowed by the 
Court and a date has been fixed by the Court for 
filing the amended plaint and the amended plaint 
hus been filed within the time allowed, the presenta- 
tion of the amended plaint relates back to the origi- 
nal presentation of the plaint, and the date of the 
original presentation of the plaint has to be taken 
to be the date of institution of the suit for the pur- 
pose of s. 3, Limitation Act. KRISHNA PRASAD 
SINGH v. Ma AYE Rang. 810 


O. IK, rr. 3, 4—Transfer of case to another 
Court without information to parties—Case 
decided in absence of party—Application for 
restoration should be allowed. 

Where a party has received no information 
whatsoever of the transfer of the case, he cannot 
be allowed to suffer for something for which he is 
not really responsible, The machinery of the Courts 
in this country is a complicated one, and it is too 
much to expect from an ordinary litigant to follow 
the administrative changes that take place as 
regards the distribution of the work between the 
various Oourts. If in the absence of such inform- 
ation, the case is decided against him in his 
absence, the Gourt should restore the case on his 
application, JINDA Ram-Ram KISSEN v, FAQIRA 
Lah. 563 


O. IX, r.13 as amended by Peshawar 
Judicial Commissioner's Court. Ses Qivil 

Procedure Code, 1903, O. V, r. 10 947 
——— 0. XIV, r. 1—Iesues, when and how to be 

framed—Absence of written statement—Issues, 

framing of. 

Under O. XIV, r.1, Civil Procedure Code, issues 
arise when and only when a material proposition of 
fact or law is affirmed by one party anddenied by 
the other. Such affirmation or denial must be con- 
tained in the pleadings. Where there isno written 
statement the only issues would be those arising out 
of the plaint which allegations are put in issue when 
not admitted, VITJAL Vv. Narayan Nag. 29 


g. 
——-—--O. XVII, r. 3. See Civil Procedure Uode, 
1908, s. 11 808 


is 16 o—6, I IH, 
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— -- — O., XX, r. 12. Sze Court Feas Act, 
ss, 5 and 12 (1), 11 


O.XXI, r. 2—Applicability to decrees for 
possession of house—Adjustment — Certification 
within ninety days—Necessity of. 

Order KAT, r. 2, Civil Procedure Code, applies to 
all kinds of decrees and isnot confined bo money 
decrees. It includes a decree for possession of a 
house, No adjustment can be recognised by the 
Court unless it is certified and no application for eer- 
tification can be made except within ninety days. 
Suap v. Rau DITTA Lah. 358 (b) 


—O, XXI, r. 4—Transfer of decree for 
execution — Transferee Court, if can question 
validity of order of transfer or deal with subject- 
matter of decree—Decree—Execution—Transfer. 
Where a decree is transferred for execution under 

O. XXI, r. 4, Civil Procedure Code, to a Small 

Cause Court, the transferee Court is not entitled 

to question the validity of the order of transfer 

or to deal with the subject-matter of the decree 
which has bsen transferred. The transferring 

Court has to decide whether the transfer can or 


1870, 
972 








cannot be properly made, and once having done so 


it is not within the powers of the Court to whom 
the transfer is made to re-open that order. If 
he is of opinion that the order is wrong, the un- 


‘successful party has a remedy by way of appeal, 
_Jyvoruswar BANERJEE v. SURENDRA NATH GHOSE 


Cal. 625 


——---0. XXI, r. 10. Sze Civil Procedure Code, 
1908, O. 111, r. 4 659 


——— O. XXI, r, 16—Application under, before 
Court passing the decree—Objection; should be 
raised before Court passing decree and not before 
Court to which decree is sent for execution. 

An application under O. KAI, r. 16 of the Code 
of Civil Procedure, can be entertained only by the 
Court which passed the decree and not by the Court 
to which the decree is sant for execution an objection 
to the application, that the transferee of the decree, 
whose name was sought’ to be substituted in place of 
the decree-holder, was a benamidar of the judgment- 
debtor, and, therefore, that the decree could not be 
executed against him (judgment-debtor), the decreo 
having been satisfied, should be raised before the 
Court which passed the decree and not before the 
executing Court. JOGENDRA BINGA V. UJUD COMMEROIAL 
Bank, LTD., FYAZABAD Oudh 891 


———— O, XXI, r. 19—Decree for specific 
performance — Plaintiff directed to deposit a 
certain amount —W kether entitled to deduct from 
that amount amounts payable to him by defendant 
under decree and deposit balance only—Inherent 
power of Court to allow set off of cross-claims 
under decree, 

Where there are cross-claims under adscree, tha 
Court can, apart fromthe provisions of O. XXI, 
r. 19, Civil Procedure Code, on general principles and 
in the exerciss of the Court's inhersnt power, allow a 
party to set off against the amount payable by him 
under the decree the amounts payable to him by the 
opposite party under thesame decree and deposit the 
balance only. 

Where a decree for specific performance provided 
that onthe plaintiff depositing into Gourt Rs. 500 
within a certain time the defendant was to execute 
a deed of conveyance in the plaintiff's favour and 
that the defendant wasto pay the plaintiff a certain 
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amount by way of costs, and the plaintiff set off 
against the sum of Rs. 500 the costs' awarded to, her 
and the other amounts which she was entitled bo 
recover by way of restitution under s. 144, Civil 
Procedure Code, from the defendant and deposited 
the balance only in Court within the prescribed 


ime: 
Held, that the deposit was valid.. CHINNAMMAL v. 
CHIDAMBARA KOT- ANAR h Mad. 484 
- O. XXI,rr. 22, 54, 66—Slight irregularity 
in procedure does not invalidate entire service— 
Question is whether it has,in fact, been effected 
—Once it is found that it was effected, irregu- 
larity of service cannot be re-agitated. 
- Where the’ rules of a Court direct that service 
hall be effected and lay down the procedure for 
effecting service, it cannot be held that the minutest 
departire from that procedure invalidates the entire 
' service, and it is a matter of fact in every case 
within the jurisdiction of a Conrt below to deter- 
mine what the departure is and whether, notwith- 
standing that departure from the prescribed pro- 
cedure, the service has in fact been effected. Once 
the Court has found that the service in fact was 
effected, the whole matter of the irregularity cr re- 
gularity of the service is closed and finished. 
SHIVADULARI KUER v. BEAGWATI CEARAN DALU 
Pat. 850 
: O. XXI, r. 50— Partner’, in OJANI ir. 50, if 
includes legal representative—Liability of legal 
representative of deceased partner, if can be 
decided in execution proceedings against firm. 
The term “partner” within the meaning of the 
‘ second part of O. XXI, r. E0, includes “legal repre- 
sentative,” and it is open to the plaintiff to raise and 
have decided in execution proceedings against the 
firm the Hability of the legal representative of a 
deceased partner. PIARALAL NaNAKOHAND v, BOMBAY 
Company -. | Sind 826 
aa O. XXI, r. 50 (2)—Award against firm~ 
O. XXI, r. 50 (2), if applies to it. 
“An award against a firm stands on the same foot- 
ing as a decree and the provisions of O., XXI, r. 50 
(2), Civil Procedure Code, apply to such award. 
PjARALAL NANAKCHAND v. BowBay Company Sind 826 
-—— 0O. XXI, r. 58. Sez Bengal Tenancy Act, 
1285, 8.65 7 


1 

O XXI, r. 58—Order under, whether final. 
Obiter.—Where delivery of possession is obstructed 
on behalf of a third party, any order passed by the 
executing Court shall be final subject to the result 
of the suit provided for and the order of the Court 
of Appeal below entertaining an appeal in such ao 
case is without jurisdiction where a second appeal 
is filed, the High Court can treat it as revision 
and set aside the order of the lower Appellate 

Court. CHAMPA DEBI v. RAM CHANDRA Marwari 

Pat. 986 
O. XXI, rr. 58, 63—Order under O. XXI, 
r. 58— Conclustre nature of—Appeal, if lies against 














at. 

An order passed by the Court under O. XXI, r. 58, 
Civil Procedure Code, is conclusive and can only be 
challenged in a suit brought under O. XXI, r. 63, 
Civil Prcecedure Code, and no appeal is mainteinable 
against it. Sain Das v., TIKKA Sax? SINGH Lah, 519 
O. KAI, r. 63—-Atiachment and sale of pro- 
perty—Suit for declaration under O. XXI, r. 63, 

that property bebongs to plaintiff—Cause of action 

for suit, when arises—Decree-holder, if necessary 
party to suit. 

In asuit for declaration that the property which 
was attached and sold in execution of a decree, be- 
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longs to the plaintiffs and isnot liable to be attach- 

ed and sold, the cause of action is the attachment. 

The decree-holder is a necessary party to the suit to 

enable adjudication of the main question involved 

in the suit, Sant Lani v, Feroz S aa Pesh. 252 

— O. XXI,r.63—Suit under 0. XXI, r. 63 by 
unsuccessful claimant—Scope of suit — Plaintif, 
whether bound to prove his titie—Proof of invalid- 
ity of attachment for want of sanction of Insol- 
vency Court, effect of. < 

In a suit by an unsuccessful claimant under 
O. AKI, r. 63, Civil Procedure Oode, the plaintiff 
must establish hisright to the property. He cannot 
succeed by merely showing that the attachment was 
invalid for want of some formality, for instance, for 
want of sanction of the Insolyency Court in the case 
of an insolvent debtor. 

Though in claim proceedings the question to be 
determined by the Court is one of possession, it is 
dependant upon the title of the claimant independ- 
ent of the title of the judgment-debtor and the 
question of title cannot, therefore, be entirely divorc- 
ed from possession. MastnA BayaMMA v YENDRU 
PAPANNA Mad, 620 
O. XXI, rr. 63, 58—Suit under r. 63-—-Scope 

of enquiry in such sutt—Attachment withdrawn 

by satisfaction of decree—Order dismissing ‘claim 

—Whether bars claimants getting declaration of 

their title to property in suit. 

The order which is intended by O. XXI, r. 63, 
to be conclusive isthe order contemplated by rr. 60, 
61 and 62 passed cn a petition made under r. 58. The 
scope of an enquiry in such a claim or in the sub- 
sequent suit underr. 63 is therefore confined to the 
question of the liability or non-liability of the pro- 
perty to be sold in pursuance of the attachment which 
gives rise tothat claim, orsuit. Ifthe attachment 
goes, the order in the claim case goes along with it, 
Where therefore the attachment is withdrawn by 
reason of the subsequent satisfaction of the decree, 
the order dismissing the claim becomes useless and 
inoperative andthe order cannot be a bar tothe 
claimants getting a declaration of their title to the 
property in a separate suit., Bama Papa BANDO- 
PADHYAY v, RAMA NaTu MANDAL Cal. 84. 
—- — 0. XXI, rr. 72, 84—Permisston to bid, if 

necessary in N-W. F. Province~Deposit under 

r. 81—Necessity of —Sale, when complete—Deposit 

not made—Property put upto sale again— Whether 

amounts to re-sale. 

Order XXI, r. 72, Civil Procedure Code, as applic- 
able to the N-W, F. Province allows ihs decree- 
holder to bid an auction unless he is specially 
debarred by order of the Court. In that Province 
no permission is necessary for the decree-holder 
to bid. But a dispensation of the deposit of 25 per 
cent. under r. 84 cannot be deemed to have been 
given by implication. Asale is not completed until 
the 25 per cent. deposit is made, forif such a deposit 
is not made itis the duty of the officer conducting 
the sale to put the property up to saction again 
immediately. His action in doing sois not really 
a re-sale of the property but a continuation of the 
previous aucticn, Tas MOHAMMAD Kuan v. KARAM 
USAND Pesh, 554 
——— O, XXI, r. 90. Sez Civil Procedure Code, 

1908, s. 2 (2) 654. 
O. XXI, 7.100. See Penal Gode, 1860, s. 379 

154 (b) 
O. XXII, rr. 2, 3, 4—Representatires of 
deceased already on record—Application for sub- 
stitution, whether necessary. . 
When the repregentatives of a deceased party ere 
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already on the record and the right to sue and be sued 
survives in the remaining plaintiffs or the remaining 
defendants, the case comes within r.2 and not with- 
in rr.3 and 4, O. XXII, and no application for sub- 
stitution is required. Sankru Mauro v. BaoJo 
Mauato Pat. 612 
——— 0, XXII, rr.2, 3, 4—Survival of right to 
sue—Tests, 

The test whether a right to sue survives in the 
surviving-plaintiffs or against the surviving defend- 
ants is whether the surviving plaintifis can alone sue 
or thesurviving defendants could .alone be sued in 
the absence of the deceased plaintiff or defendant, res- 
pectively. Sanxru Manto v. BHOJU Masato Pat. 612 
— m0, XXH, r.4. Sun Abatement 45 
—————O., XXII, r. 9. See Limitation Act, 1908, 

ss. 3, 5 : 91 
——-— O XXII, r.10—‘Tnterest’ in O. XXII, r. 10, 

meaning of —Execution—LEstate fully represented 

—Posthumous son. if to be brought on record. 

The ‘interest’ contemplated in O. XXII, r. 10, is 
interest in the subject-matter of the suit. There is 
no provision in the Civil Procedure Code, ander 
which in execution proczedings a posthumous son 
has to be brought on the record to. represent 
the estate of the deceased person when that estate 
is already fully 1epresented. Esak HAJI ABUBAKAR 
Tar MAHOMED V. JIMABAI Sind 305 

O, XXII, r. 3, See REGISTRATION Act, 1908, 

s. 17 (2) (vi) 199 
———— 0. XXX, r. 1—F'irmof several partners—One 

of them, if can sue in firms name—Partners 

refusing, whether necessary parties. 

Where a firm consists of several partners, itis 
open to one of them to file a suit in the name of the 
firm, though the other partners refuse to join, Part- 
ners refusiog to join are not necessary parties in the 
sense that they ought to have been named in the 
cause title and served with summons of the suit, 
In describing the cause title of such suit, the name 
of the plaintiff should be the name of the firm only 
without adding the name of the partner suing, 
though such an addition does not matter. The ques- 
tion as to whether the partner suing ought to have 
given an indemnity to others as partners for institut- 
ing ths suit in their names is a matter as between 
them. Buapreswar Coan BUPPLY Qo. v. Satis Oganpra 
NANDI & Co. Cal. 390 
———— 0. XXX, rr. 7, 8, 3—Suit against firm and 

its partners— Power of Court to arrive at finding 

in suit itselfithat he is partner—Deerce, if con 
be passed both against firm and partners—Per- 
sonal defence by purtner—Decree against partner 

personally— Whether can be passed. i 

In a suit against a firm and its partners, the 
Court can arrive at a finding in the suit itseif 
that a particular person is a partner in the firm 
though he has appeared under protest. 

Tf in the plaint the plaintiff sues not only the 
firm but a partner personally, then there may bə 
the decree not only against the firm, but against 
the partner individually in his personal capacity. 
Order XXX, Civil Procedure Code, contemplates a 
suif against a firm as such, and even if the firm 
be dissolved before the institution of the suit, there 
may still be property of: the firm against which 
execution may proceed, snd merely because the part- 
nership has been dissolved, the whole of the form 
and nature of the suit is not altered. Where the 
partner appears not only on behalfof the firm but 
also in his personal capacity and puts ina per- 
sonal defence, the Court is entitled to pass a decree 
not only against the firm but also against him 


* 
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TOPANMAL SOMJIMAL v. FIRM ÅSSUDOMAL FATBHCSAND 


Sind 907 
——~—- 0. XXXII, r. 7 (2). See Civil Prosadure 
Code, 1908, s. 47 857 


O. XXXII, r. 7(2)—Power of next friend 
after decree, 

The powers of a next friend after decree ar> not 
intended to be wider than such powers before the 
decres whether or not O. XXXII, r. 7 applies in its 
terms; af any rate, the principle is applicable to 
agreements in execution proceedings, Lar BABU v. 
Pat 857 
——— 0 XXXII, r.11—Appeal pending—Guardian 

for minor respondents dying—Court not appointing 

guardian ad litem and passing decree—Appeal, if 
abates—Deecree, whether should be set aside— 

Proper procedure-—Costs, liability. 

Where the guardian for the minor respondents dies 
during pendency of the appeal and no effort is made 
by the Court under O. XXXII, r. 11, Civil Procedura 
Code, toappoint guardian ad litem for them, the appeal 
does not abate but the decree passed by the Appellate 
Court must be set aside as made during guardian's 
absence and the appeal must be remanded to that 
Court for re-hearing according to law and it being not 
strictly speaking the duty of the appellants in that 
Court to appointa guardianad litem for the minors 
they should not properly be made responsible for the 
costs of the appellants in the second appeal. YAKUB 
CHRISTIAN v, PATRAS MUNDA Pat. 581 (a) 
———— 0, XXXII, r.15—Decree in favour of lunatia 

—Non-representation of lunatic by next friend or 

guardian in appeal—Non-represenitation, held to be 

mere irregularity, which was renediable. 

A case where a decree is passed in favour ofa 
lunatic without properly being represented bya 
next friend cr guardian has no analogy with cases 
where a decree has been passed against a minor or a 
lunatic without being properly represented. Even 
in the’latter cases the Court on being satisfied of the 
allegations made in the suit very often simply vacateg 
the decree of the former suit and revives ths sujt 
after giving an opportunity to the plaintiff of the 
former suit to appoint a guardian for the minor or 
insanedefendant. In cases like these all that a 
Court has gotto see isif any prejudice has been 
caused to any particular party and to ses that that 
grievance is removed ; 

Held, on facts that the non-representation by the 
next friend or guardian was a mere irregularity which 
could be remedied. Kanarya Lau v. Mr. Tuomas 
SKINNER All. 645 
—_—— XXXIII, r. 1, O. XXII, r. 3—-One of ap- 

plicants for leave to sue as pauper dying during 

pendency of application—Legal representative, 
whether entitled to be brought to record—Time for 
substitution should be granted. 

When one of the applicints applying for parmis- 
sion to sus as pauper dies during the pendsncy of 
the application, his legal representative is entitled 
to ba brought on record in his place and to continue 
the proceeding as a suit by substitution, on pay- 
ment of the court-fee or else filing a fresh applica- 
tion for leave to sue asa pauper. The Judge acts with 
material irregularity in not allowing the applicants 
time for substitution ofthe heirs of the deceased. 
BIBI Maria v. SURATMAL Pat. 927 
O. XXXIV, r. 1—~Mortgagg—Subsequent mort- 
gagee satisfying prior mortgage and acqutring rights 
under tt-—Suit by intermediate mortgagee implead- 
ing subsequent mortgagee—Latter, if should set 
up rights under prior mortgage—IHix parte decree, 
af bars claim on basis of satisfaction of priar 


iil 
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mortgage—Such claim, if barred on ground that sut 


on prior mortgage was barred by time—Limitation. 

Under the Explanation to O. XXXIV, r.1, Civil 
Prceeedure Code, it is not necessary for a puisne 
moitgagee to: implead a prior mortgagee, and 
he may without impugning such a mortgagee 
claim to sell the property subject toit. A person 
who his taken a subsequent mortgage and also 
possesses prior mortgagees’ rights has a dual 
‘capacity. He isa necessary partyin his capacity as 
a subsequent trinsferee, but not a necessary party 
in his capacity as a prior mortgagee. If therefore the 
validity of the-prior mortgage is admitted in the 
plaint and he has been professedly impleaded as a 
subsequent transferee, there is no reason torequire 
that he must of a necessity appearin Court and set 
up rights under the prior mortgage which isnot dis- 
puted by the plaintifs; In the circumstances an 
ex parte decree in such suit does not bar a claim by 
him that he has scquired rights by payment of the 
money due on the prior mortgage decree. 

Where a subsequent mortgagee satisfies the decree 
on a prior mortgage, a claim by him to be subrogated 
to the position of the prior mortgagee as against an 
intermediate mortgagee will not be barred on the 
ground that the suit on the prior mortgage has be- 
ecme barred. Ram DHAN v. OHUNNI Kunwari All. 7 
O. XXXIV, r. 6—Morigage suit—Compromise 

decree-—~Preliminary decree not mentioning personal 

remedy but referring to compromise which provided 

it—Absence of decree under O, XXXIV, r. 6, 

whether bar to execution. 

There is nothing in O..XXXIV, Civil Precedure 
Code, which debars a Court from determining the 
personal liability of the mortgagor at the time when 
the preliminary decreeis passed ina mortgage suit. 
Order XXXIV, r. 6, gives the plaintiff a right to 
apply for a personal decree after the sale of the 
moitgaged property. But this need not be done ina 
case where a personal decree has already been passed 
atthe time of the passing of the mortgage decree. 

Consequently, where in a mortgage suit a com- 
promise decree was paesed and the preliminary 
decree did not expressly mention abcut the personal 
remedy but referred to the petition of compromise 
which provided fcr it, the absence of a decree under 
O. XXXIV, r. 6, is no barto the execution of the 
decree. SHEOBALAK PRASAD AWASTHI Y JUGAL KISHORE 
NARAIN ; Pat, 561 

—-——- O. XXXIV, r.14. Sze Mortgage 124 
— O. XXXIV, r.14—Usufructuary mortgage of 
property—Lease to mortgagor- Rent falling in 

arrears--Mortgagee getting rent decree—Property 

lt iad can be attache d and equity of redemption 
sold. 

A usufiuctuary mortgagee who has leased the 
property tothe mortgagor obtained a decrce against 
tLe mortgagcr f.rarrears of rent. The mortgages 
applied to eject the Judgment-debtcr and later scught 
to attach theequity of 1edemption and to have the 
same put up for sale: 

Hela, that the arrears of rent in respect of which 
the decree was passed represented in substance the 
usufruct of the mortgage property and that the dec- 
ree wasa decree which the mortgagee had obtained 
for the payment of money in satisfaction of a claim 
arising under the mortgage. That being so, he could 
not by zeason cf the provisions of O. XXXIV, r., l4 
Civil Procedure Code, attach the property and Lut 
the same up for sale. Pryare LAL v. Hasan AHMAD 

i All. 402 
O. XXXVII, r. 3— Leare to defend—Bona fides 
. of defendant doubted—Conditiongl leave. 








—_—— 
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‘Where ina suit on a promissory note instituted 
under O. XXXVII, Civil Procedure Code, the defen- 
dant applies for leave to appear and defend, but the 
Court doubts the sincerity of the defence as disclosed 
in the affidavits filed with the application and vague 
assertions are made, only to gain time, the proper 
procedure is to grant leave to defend on condition of 
the defendant paying into Court the amount claimed. 
Lah. 166 
—————— O. XXXVII, r. 5. Seg Civil Proceedure 
Code, 1908, O. XX XIX, r. 1 747 
O. XXXIX, r.1, O. XXXVIH, r. 5—Applica- 

tion for attachment before judgment— Dismissal of, 

on undertaking by defendant—Effect of order— 

Order, if amounts to injunction—Breach of under- 

taking—Power of Court to deal with it. 

When a Court.accepts an undertaking given by a 
party its orderamounts in substance to an injunc- 
tion restraining him from acting in breach thereof, 

Where in attachment before judement proceed- 
ings, the Court dismisseg thé plaintiff's petition on 
accepting an undertaking given by the defendant 
not todo a certain act (e. g, not to draw a cheque 
amount pending further orders ofthe Court), the 
order accepting the undertaking amounts in sub- 
stance to an injunction restraining him from acting 
ou breach ofit and it does not come with any grace 
from the mouth of a person who has given such an 
undertaking to say that because the Court was good 
enough to accept that undertaking and did not pass 
an order of its own heis not inthe position of a 
person bound by an order ofthe Court, The Court 
has power to deal with such breaches, A. B. GURU- 
MURTI OLETTY y. SELLA PERUMAL PILLAI Mad 747 
————— 0. XLI, r. 1, O. XLIV, r.1—Appeal in forma 

pauperis—A pplication for leave without copy of 

Judgment and decree—Whether valid presentation, 

The proviso to O. XLIV, zr. 1, Civil Procedure 
Code, makes it incumbent upon the applicant to show 
to the Court that prima facie the deerce appealed 
from was contrary to law, and thiscan only be done 
by means of reference to the decree and judgment on 
which it is founded. It can hardly be intended that it 
js for the Court to call for copies of the judgment and 
decree when it has to consideran applicaticn made to 
it for leave to appeal asa pauper. Though in O. XLIV, 
r. ], Civil Procedure Code, there is no reference 
to the applications being subject to the provisions of 
©. XLI, r. 1, Civil Preeedure Coce, such refer- 
ence is redundant in the light of the proviso. There- 
fore, there can be no valid application for leave to 
appeal befoie the Court without the presentation of 
the copies of decree and judgment, RaJAMMAL Y. 
CO. S. PARTHASARAT,. 1 AYYENGAR Mad. 471 
=- O., XLI, r.1,8.102—Appeal—Both parties 

going in appeal—Plaintiff's appeal dismissed— 

Plaintiff going in second appeal—~Memorandum 

accompanied by decree of the other party—Pre- 

sentation, held, not pruper—Cases covered by s. 102 

—Rerision, if lies. 

Plaintiff brought a suit for the recovery of a cer- 
tain sum being the amount of damages claimed for 
the breach of a contract and the amount of earnest 
money which the plaintiff had paid tothe defendant and 
of which the plaintiff wanted a refund. The trial 
Court dismissed the plaintiff's suit for damages and 
decreed his claim for refund of earnest. Both par- 
ties Aled appeals. The lower Appellate Court dis- 
missed the plaintiff's appeal and allowed the depend- 
ant’s appeal with the result that the plaintiff's suit 
was dismissed in toto. Two separate decrees were 
drawn up, The plaintiff came up in second appeal 
and along with his memorandum of appeal he led 


taaranaman 
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the decree of the lower Appellate Court where the 
defendant was an appellant and not the deeras in 
appeal by him which was really appealed from : 

Held, that there was no proper appeal inasmuch 
as under O. XLI, r. 1, Civil Procedure Code, the 
memo. of appeal should have besn accompani- 
ed by a copy of decree appealed from, that is the 
decree, dismissing his appeal before the lower Court. 

Asa rule, the High Court isnot in favour of en- 
terlaining revisions from the orders of the lower 
Appellate Courts in cases which are covered by 
s. 102, Civil Procedure Code. These orders are in- 
tended by the Legislature to be final and to allow an 
appeal against such orders amounts to circumventing 
the folicy of the Legislaturs, GIRDHARI Lan v. 
RATTAN (HAND Lah. 137 
. O. XLI, r. 4d—Pre-emplion suit—~Pleas by 

vendees defendanis, common to all—One of them 

appealing—Appeal allowed under O. XLI, r. 4— 

Appellant, if can appeal in his own name—Success, 

enures for benefit of all. 

Where in a suit for pre-emption the pleas in de- 
fence raised by the vendees defendants were common 
to allof them and, the memorandum of appeal clear- 
ly mentioned O. XLI, r. 4, according to which the 
appeal was filed in the name of only one of the 
vendees and the other vendee defendants were ad- 
visedly impleaded as respondents: - 

Held, that it was perfectly compstent to one 
of the vendee defendants inthe Oourt below to ap- 
peal in his own name andthe success ofthe appeal 
naturally enured for the benefit of the appellant as 
well ag his co-vendees respondents. Duara BAHLAK 
v. DALA LAKBAN Lah. 66 
———~ 0. XLI, r. 20~—Appeal—Wrong person im- 

pleaded as respondent—Court giving time —Party 

not brought on record within time—Case, if falls 
under O. XLI, r. 20—Sufficient cause, if made out 

under s$. 5, Limitation Act (TX of 1908). 
>. Where the appellant is informed that a wrong 
person has been impleaded as respondent and is 
given a stated time to bring the right- person 
on the record and he was not brougùt on re- 
cord within such time and there was a special order 
of the trial Court to make him a party : | 
. Heid, that this was not a case for the application 
of O. XLT, r. 20, Civil Procedure Code, and there was 
no sufficient cause within the meaning of s. 5, Limita- 
tion Act, ATMA Ram v. Harnam Sinai Lah. 154 (a) 
——— 0, XLI, rr. 22, 33—W here cross-objection 

as nothing but oldappeal which was dismissed as 
. time-barred, it is not maintainable. 

A cross-objection is not maintainable where the 
objector i1espondent has no community of interest 
with the appellant and the cross-objection proceeds 
on the same grounds as the appeal or where it is 
nothing more than an old appeal which was dismiss- 
ed as being time-barred, Deo NARAIN Sasv v. 
GANES 1 Ram Pat. 936 
O. XLI, r. 22—Respondent, whether can 

support decree appealed from on any of grounds 

decided against him. 

A respondent isnot barred from suppoiting the 
decree appealed from not only on any of the grounds 
decided in his favour but also on grounds decided 
against him. Where, therefore, the lower Court, on 
a paiticular construction of | contract against the 
respondent, decreed apart of the claim dismissing 
the rest of it and against the part dismissed, the 
plaintiffs went in appeal but the defendant did not 
file an appeal or cross-objection against part of the 
claim decreed : 

"Held, thatthe respondent could support the part 
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‘of the decree appealed from on the question of con. 


struction decided against him. Merely because in 
such circumstances he did not prefer appeal or cross- 
objection, the Appellate Court was not precluded 
from construing the contract for itself. Fır KESLA 
Mat-Nanp KISHORE v. Qooper ALLEN & Co., Cawnporr 

All. 473 
O. XLI, r. 27 (1) (b)—Appellate Court, 

when can admit additional evidence. 

Under O. XLI, r. 27 (1) (b), Civil Procedure Code, it 
isonly where the Appellate Court “requires” it (i. e., 
finds it needful) that additional evidence can bead- 
mitted. It may be required to enable the Court to 
pronounce judgment or for any other substantial 
cause, but in either case it must be the Court that 
requires it. This is the plain grammatical reading 
of the sub-clause. The legitimate occasion for the 
exercise of this discretion is not, whenever before 
the appeal is heard, a party applies to adduce fresh 
evidence, but ‘when on examining the evidence as it 
stands,’ some inherent lacuna or defect becomes ‘ap- 
parent’. Ib may well be that the defect may be 
pointed out by a party, or that a party may move the 
Court to supply the defect, but the requirement must 
be the requirement of the Court upon its appreciation 
of the evidence as it stands. GEULAM MOHAMMAD Kuan 





y. SAMUNDAR KHAN Lahk. 626 
——-—O XLII, r, 1(j). Ser Civil Procedure Code, 

1908, s. 2 (2) 654 
—-— 0O. XLIV, r. 1—Appeal in forma pauperis— 


Issuing notice before considering whether judgment 

is contrary to law or unjust—Power of Judge to 

cancel order issuing notice and dismiss appeal 
sunmarily—Hearing respondent, effect of. 

Where a Court issued notice to the respondent on 
an application for leave to appeal in forma pauperis 
without considering whether the judgment was con- 
trary tolaw or usage or otherwise unjust or errone- 
ous but findingout its error rescinded its prior 
order and holding that there was no substance in 
the appeal rejected it under O. XLIV, r. 1, Civil 
Procedure Code : 

Held, that the District Judge did not act wrongly in 
rescinding his prior order as an appeal in forma 
pauperis should not beadmitted until the Judgeis 
satisfied that the decree of the Court appealed 
against is contrary to law or is otherwiss erroneous 
or unjust ; 

_ Held, further, that though the Pleader forthe res- 
pondent had no right to be heard, the judgment 


. could not be held to be illegal simply becauss the 


respondent was heard. 

Presumably a Judge is always justified in hearing 
the other side in order that he may give an order 
which jis mot erroneous orunjust. MUTTURI 
SUBYANARAYANAMURTY vV. KARUMURI NAGAGHANDRA- 
MOWLI Mad. 741 
—O XLIV, r. 1, proviso—Application to appeal 

in forma pauperis—Notices issued to Government 
~ Pleader and respondent~—Application, if can be 

rejected. 

A Couri cannot reject an application to appeal 
in forma pouperts under the proviso to O. XLIV, 
r. 1, Civil Procedure Code, after issuing notices to 
the Government Pleaaer and to the respondent, 
Asa Ram v, PUTTOO Lan Oudh 276 (a) 
O. XLVII, r.1. See Civil Procedure Code, 
1908, 5. 47 857 
-—O, XLVII, r. 7 (1), O. Xl, r. 1 (w), whether 

gives general right of appeal against all orders 

granting an application for review. 

Order XLIII, 1.1 (w), Civil Procedure Code, does 
not give a generalrightcfappeal against all orders 
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granting an application for review, the provisions 
of O. XLIII, r. 1 (w) must be read with the provisions 
of O. XLVII,r.7 with the result that no appeal can 
be entertained against an order granting an uppli- 
cation fur review except on one of the grounds men- 
tioned in O. XLVII, r. 7 (D. GAJRAJ KUER v. CHABRAJ 


KUER Oudh 19 
Companies Act (VII of 1913), s. 38. SwE 
Companies Act, 1913, 5. 55 408 


-—§,40—Persons entered on register as share- 
holders— Presumption—W hether can vote on 
resolution regarding reduction of capital of 
company. 

Section 40, Companies Act, provides thatthe re- 
gister cf members shall be prima facie evidence of 
any matters by this Act directed or authorised to be 
inserted therein. Where, therefore, the names of 
certain persons arefoundon the register as share- 
holders, itshould be taken for granted that these 
persons are qualified asshare-holders and as long as 
they remain on the register they are entitled to vcte 
onthe resolution for the reduction of capital of the 
company. Marwari Stores, LTD. v. GOURI SHANKER 
GOENKA Cal. 408 
— ss, 55, 38—Petilion for reduction of capital 

-Proof of loss of capital—Necessity of. 

It is not always essential or necessary for the 
Court when a petition for reduction of capital is 
made, to satisfy itself that there hasbeen a reduc- 
tion cf capital. The only serious question with 
which the Court is concerned is whether or not the 
company had duly passed its special resolution to the 
effect that the capital should be reduced. 

But where areduction of capital is based on the 
ground that capital has been lost or unrepres2nted 
by available assets, it is always prudent to proceed 
on some evidence. That is asound procedure and 
one which ordinarily should be acted upon. Where, 
in opposing the petition 9 person accepts the state- 
ment ofthe company that there had been a loss of 
capital as stated by the Managing Director, the 
Court should act upon the assumption that there is 
evidence of Icssof sapital. Marwari Stores, LTD. v, 
GOURI ŞBANKER GoENKA Cail. 408 
— 88. 109,120— Mortgage by company not 

registered according to s. 1UY, within time—Com- 

pany going into ltquidation-~ Time, if can be 

extended under s. 120. 

Section 109, Companies Act, provides that a mort- 
gage by company shall “ba void against the Liquida- 
tor and any cieditor of the ccmpany” unless it has 
been registered in accordance with the provisions of 
that section. Section 120 allows the Court discretion 
to extend time on such termsand conditions asscem 
tothe Court just and expedient. The result of an 
order of winding up is to make the creditois entitled 
to a rateable share in all the property of the company 
as it exists at the date of the winding up order. The 
effect of an order extending time in such a case would 
obviously be to reduca the property availableto the 
c:editois. Itis for this reason that such transfers 
have been declared void against the Liquidator and 
creditors of the company. For the sume reason it 
would be unjust to the creditors to grant any exten- 
sion atter the company has gone into liquidation. 
In the matter o; Dins.aw & Co, BANKERS, LoD. 
LUCKNOW Oudh 254 
—§.120—Disirict Judge passing order under 

g. 150, whether “can review it—Civil Procedure 

Code (Act V of 1908), s. l4l—~Inherent 

whether can be exercised in this respect. 

The District Judge when he passes an order under 
6, 120 of the Companies Act, actsas a Court cf Civil 
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Jurisdiction. Section l4l of the Code of Civil Pro- 
cedure provides that the procedure provided in this 
Code in regard to suits shall be followed as far as it 
can ba made applicable in all proceedings in any 
Court of civil jurisdiction. Therefore, the District 
Judge is competent to r2view his order passed under 
s, 120, Companies Act. Apart from this he has in- 
herent pywer to vacate his previous order if he con- 
siders it necessary for the ends of justica todo so. 


In the matterof Dinsuaw & Co. Banxers, Lrop. 
Lucknow Oudh 254 
————$, 153 — Scheme — Arrangement between, 


company and unsecured creditors including decree- 

holders postponing payment—Court sanctioning 

scheme-—~ Whether binding —Proceedings in execution 
by one decree-holder creditor—Power of Court to 
stop continuance by injunction. 

Section 153, Companies Act, contemplates the type 
of arrangement between a company and its unsecur- 
ed creditors including decree-holders postponing 
payment of all unsecured creditors including decree- 
holders, It does not include merely a compromise or 
arrangement come to in or after a winding up order 
has been passed and it provides in clear language 
that when such compromise has been sanctioned by 
the Oourt, such compromise shall be binding on the 
creditors, The Courtcan therefore stop proceedings 
started] by one of those creditors decree-holders im- 
peaching the arrangement. The Court has power to 
issue an injunction to restrain him from proceeding 
further with such proceedings as long as the scheme 
is in operation. In re JALPAIGURI BANKING & TRADING 
CORPORATION, LTD. Cal. 655 
—§. 167. SEE Company 568 
— mS, 176 —Liquidator removal of—‘Due cause’, 

how tobe measured—Removal of liquidator, held, 

was not in the real, substantial honest interest of 
the liquidation. 

The ‘due caus» ins. 176, Companies Act, is to be 
measured by reference tothe real, substantial, honest 
interest of the liquidation and to the purpose for 
which the liquidator is appointed. Of course fair 
play tothe liquidator himself is nob to be left out 
of sight, but the measure, of due cause is the sub- 
stantial and real interest of the liquidation. 

Where the circumstances suggest that it is not in 
the real, substantial and honest interest of the 
liquidation that the liquidator should bs removed, 
the Court will not pass orders for his removal even 
if it is found that he has been negligent in carrying 
out the specific orders of the Court and the specific 
rules which have been laid down inthe company's 
rules. In re PABNA DHONABHANDER Co, LD. 

Cal. 108 
—— $, 185— Company Judge, if can order 
recovery of money from persons other than those 

mentioned in s. 185. 

There is no provision in the Companies Act, which 
enables the Court directing the winding up to reco- 
ver or authorise the recovery of moneys in the hands 
of the person other than those expressly men- 
tioned in s. 185 by summary process, and the only 
course open to official liquidator is sucha caseis to 
institute suits in the regular way, Joun Bros, v. 
OrriciaL Liquipator, AGkA SPINNING & WEAVING 
MILs to., Lin, All. 790 
=m $, 185—Persons entering into contract with 

pal aad during liquidation, whether fall under 

s. 185. 

Persons entering into contract with the liquida- 
tor during the course of liquidation do not come 
under s. 185 and, therefore, an order directing them 
to pay the liquidator cannot be enforced under g, 185 
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or under s. 188, Josn Bros v. OFFICIAL Liaurpator, 
AGRA SPINNING & Wravine Mints Oo., |} tp. ALL 790 
—S, 185—“ Purchaser” in s. 185, meaning of. 

A purchaser does not mean any person who had 
purchased any goods from the liquidator or from the 
company. The word must be taker to refer to the 
word contributory which immediately precedes it, 
and if means the purchaser of the interest of a 
contributory Jonn Bros v. OFFICIAL LIQUIDATOR, 
AGRA PINNING & Weravine Mitts Co., Lro. All. 790 
——— S, 185—Realisation of assets—Jurisdiction 

of Company Judge. 

The Company Judge has jurisdiction for the pur- 
pose of carrying out the liquidation, that is, the 
realization of the assets of the company 
and the payment of the creditors, etc. But 
judicial decision of matters which may arise with 
third parties owing tc the transactions entered into 
by the liquidator is not foreign to the jurisdiction 
of the Oompany Judge and an order cannot be made 
with regard to these matters either under s. 185 or 
s. 188. Jon Bros, v. OFFICIAL Liqurparor, AGRA 
SPINNING & Weaving Mitts Co., Lro. All. 790 
—S, 188—“ Any such order .... liquidator" in 

s. 188 give jurisdiction against persons other than 

contributories or those mentioned ins. 185. 

The words “ and anysuch order may be enforced 
in the same manner as if it hud directed payment 
to the official liquidator” ins, 188, Companies Act, 
do not give jurisdiction to enforce an order against 
persons other than contributories, or persons men- 
tioned in s. 185, The natural construction to place 
on these wordsis that if an order can be enforced, 
which is an order directing payment to an oficial 
liquidator, the same order can be enforced if it 
directs payment to a bank. JOHN Bros. v. OFFICIAL 
Liquipator, AGRA Spinning & Weavina MILLS Co, 
Lro. All. 790 
————~§. 246, Sze Company ~ 568 
Company—Winding up — Application for leare to 

appeal against order for winding-up—Application 

not containing names of respondents—Validity— 

Lahore High Court Rules and Orders, Vol. II, Chap. 

I, r. 25, Vol. V, Chap. VIII, r. 1—Civil Procedure 

Code (Act V of 1908), ss. 109, 110—Companies Act 

(VII of 1913), ss, 167, 246—Privy Council— Leave 

to appeal. 

An application for leave to appeal to ths Privy 
Council against an order for winding up of a Bank 
was entitled “In the matter of the Indian Companies 
Act, VII of 1913, and of the Peoples Bank of Northern 
India, Limited (in liquidation), Lahore’. But in the 
application no person was specifically named as res- 
pondent. Notices were issued to the Oficial Liquida- 
tor and the original petitioner : 

Held, Per Young, C. J.and Addison, J. (Tek Chand, 
J.contra).—An application for leave to appeal to the 
Privy Councilis not a proceeding in winding-up as 
contemplated by the Rules and Orders of the High 
Court. Even assuming it was a petition in winding- 
up, r. 95, Vol. Il of the Rules and Orders of the High 
Court would apply. In either case the application 
should conform with the provisions of r.1, Chap. VIII 
of Vol. V wnich have the force of law and it should 
contain the paiticulars therein mentioned. As it did 
not contain the name of the respondent, it should be 
dismissed, 

Per Tek Chond, J—The application was in ac- 
cordance with law. The opposite party is not only 
the directors but the entire body of creditors and 
contributories and it is not necessary to give their 
names onthe title. In such an application itis not 
necessary to repeat in detail the namesand addresses 
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of all the parties tò the ‘cause’ decided by the Court 
against whose order the applicant intends to appeal, 
All that need be done is to give sufficient indication 
of the particulars of the case so as to fix its identity, 
and thismay be done by giving either its number cr 
its short title. On the presentation of the applica- 
tion, the relevent record is put up and it is obligatory 
on the Court to direct that notices be served on the 
other parties to the cause (ay disclosed on the record} 
to show cause why the certificate should nut be 
granted as laid down in O. XLV, r. 3(2) and the omis- 
sion to give in detail the names of all the parties in 
applications under s. 109 should not be considered a 
fatal defect. Buarat INSURANGE Co., Lrp. v, PEOPLES 
BANK OF NORTHERN INDIA, LTD. Lah. 568 F B 
—Winding up—Duty of Court—All assets of 
company should be brought into winding up -Action 
should not be vexatious or oppressive. 

A Judge in winding upisthe custodian of the in- 
terests of every class affected by the liquidation. It 
is his duty even if it ba ina voluntary liquidation that 
opportunity offers, to see to it that al! assets of the 
company are brought into the winding-up, In 
authorising proceedings, especially if they may or 
will involve some drain upon the assets, he must 
satisfy himself as to their probable success: where 
they involve no possible charge on assets, he will 
nevertheless be careful to see that any action taken 
in the Company's name under his authority is not 
vexatious or merely oppressive, VERNON LLOYD-OWEN 
v. ALFRED If, BULL 695 PG 
Confession, See Crimin:l Procedure Code, 1898, 

B. 298 (1) 127 
Confession during  cross-exgmination as 

approver in another case—E fect of. 

Where the confession is made by the accused to u 
Magistrate during his cross-examination as approver 
in another case and not because he was requested to 
do so by any one acting on behalf of the prosecu- 
tion, the confession cannot be saidto be one made 
under the influsnce of promise of pardon. Jacap 
SINGH v. EMPEROR | Lah. 795 

Magistrate, tf should ask accused in so many 
words whether confession was a voluntary one, 

In taking the confession, the Magistrate need not 
ask the accused inso many words whether it was a 
voluntary confession. All that is required js that 
the Magistrate should satisfy himself that the con- 
fession is voluntary. JUMPEROR?, ARAJADDIN MOLLA 

: i | Cal.196 
Preliminary warnings given by Magistrate— 

Whether part of the statement of accused. 

The preliminary warnings given by the Magistrate 
to the confessing accused cannot be said tobe part 
of the confessional statement. The confession can- 
not be attacked on the ground that the Magistrate 
did not write down the warnings he gave the accused 
in the vernacular, especially when the prosecution 
actually put the Magistrate into the witness-box, and 
he gave evidence as tothe actual warnings which he 
gave to the accused. EMPEROR V, ARaJADDIN MOLLA” 

Cal. 196 

Proof of confession ~Hssentials—Signature 

of accused, necessity of taking—Magistrate examined 
and proving statement—Sujficiency of proof. 

Before a confession can be admitted into evidences 
the firstthing which requires proofis that the ac- 
cused person really made it; it copld hardly be said 
that there is any presumption that an unsigned 
piece of paperis a statement made by the accused. 
It is, therefore, necessary that the Magistrate should 
take the signature of the accused person. If the 
Magistrate isnot examined as a witness, in view of 
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the fact that the appellant signed his own signature in 
the Judge's Court, it cannot be said that the confession 
was proved. But when he is examined and he has 
proved that it wasthe accused who made the state- 
„ment, it is sufficiently proved. Emperor v. ARAJADDIN 
MOLLA Cal. 196 
Contempt of Court—Publication of plaint reflect- 
ing severely on defendants conduct— Whether 
amounts to contempt. 

The publication of a plaint may amount tocon- 
tempt where itamounts to publication of a docu- 
ment reflecting severely on the conduct of the de- 
fendant. In such case a serious contempt is com- 
mitted, a contempt of a scandalous nature, and a 
form of contempt which, if allowed to flourish, might 
become a serious danger. Bennett COLEMAN & Co., 
Lo. v. Q. 5, MOoNGA Lah, 813 
contempt of Courts Act (XII of 1926), s. 2 (3) 

—Meaning of—Punishment for contempt. 

Section 2 (3), Contempt of Courts Act, means that 


the contempt must be punishable as a contempt, 


under the Penal Code, and not only because it other- 
wise isan offence, BENNRTT Coneman & Oo., LTD. v, 
G. 5, MONGA Lah, 813 


Contract—Conrideration— Acceptance by creditor of ` 


sole Liability of oae of two joint debtors-—-Whether 

good consideration for agreement to discharge 

other debtor from liability. , 

The acceptance by a creditor of the sole liability 
of one of two joint debtors is a good consideration 
for his agreement to discharge the other debtor from 
liability. Where, therefore, the husband and wife 
jointly execute a deed of mortgage and subsequently 
execute a deed as a novation of the first, butthe wife 
refuses to sign the second deed, the consideration for 
the execution of the latter deed is the rescinding of 
the obligation under the first deed and the second is 
the only extant deed on which a suit can be brought, 
U San Yao. P. R. M. P. S. L. Fire Rang. 388 
Indemnity— Contract under which one agrees 

to indemnify other against all his debts—Creditor 

of latter, if can sue indemnifying party. 

Where two persons enter intoa contract with each 
other and one of them agrees to indemnify the other 
against all his debts, a creditor of the latter cannot 
sue the former on the contract. NATIONAL PETROLEUM 
Oo., Len. v, POPATLAL MULJL Bom. 338 
; Joint promisors— Suit and judgment 

against one co-promisor — Effect. 

Where a promisee proceeds against one of several 
co-promisors and obtains judgment against him, he 
has no right to proceed against the others, NATIONAL 
PETROLEUM Co., Lrp. v. POPATLAL Must Bom. 338 
Marriage contract — Plaintiff giving or- 

maments to niece of defendant in consideration 

of promise of his son's marriage with her-—Plainttff 
breaking contract—Girl marrying some one else-— 

Defendant not getting any advantage from 

ornaments—-Suit for return of same—-Maintain- 

ability—Contract Act (IX of 1872), s. 85. 

Plaintiff brought a suit to recover a certain sum of 
money in consequence of an alleged breach on the 
part of the defendant ofa promise to marry his niece 
to the son of the plaintiff. The plaintiff claimed to 
have presénted the girl with ornaments, It was 
stated in the plaint itself that ths plaintiff gave the 
girl the ornaments in question to wear (‘bamujib 
riwaj biradrt larki ko pahanaya'). There was no- 
thing to show that the defendant ever had any of 
the ornaments in his possession. The plaintiff 
himself broke the contract and the girl was then mar- 
ried to somebody else : 

Held, that according tothe wording of s, 65, Gon- 
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tract Act, and also according to equitable principles, 
the case must be decided by reference to the ques- 
tion whether the defendant received any advantage 
from the ;laintiff under the contract of marriage 
and that onthe facts of the casa the presump!jo1 
was thatthe girl had taken the ornaments with her on 
her marriage and was now out of control of the de- 
fendant and consequently the defendant could not 
be made liable to the plaintiff either for the return 
of the ornaments in question, or for the value thereof. 
JAGANNATH PRASAD v. Munno LAL Oudh 247 
-= Privity—Sale by person of grain-pits by 
means of slips—Held on construction, that con- 
tractual liability existed between him and ultimate 
purchaser of slips. 

A filled two grain-pits and sold the same by means 
of two slips called langots in the market. These 
slips passed through the hands of various successive 
purchasers and ultimately Cand D became the pur- 
chasers of the same. They in their turn sold the two 
slips to P. The very first condition entered in the 
slips was as follows: “The goods entered in the 
parcha of this grain-pit shall be delivered by us to 
the party who after sale and re-sale from one party 
to another brings this parcha to us after receiving 
from him the remaining amount and interest less 
the amount of (Sat) margin money”: 

Held, that the condition absolved the intermediate 
purchasers from responsibility to each successive 
purchaser, In short, the terms of the offer entered 
into the slip excluded the responsibility ofeach suc- 
cessive vendor to each euccessive purchaser. The 
contractual liability existed only between the filler 
of the pit and the ultimate holder ofthe slip, i. e., 
between A and P. BIKAR Czanp v. Sankar LAL 

. All. 231 
Third party's right to sue on contract— 

General rule and exceptions. 

The-general rule that a person not a party to a con- 
tract cannot sue on itis subject to exceptions such as 
where the plaintiff is claiming through 9 party to the 
contract, orhe is in the position of a cestui que 
trust or of a principal suing through an agent. 
NATIONAL PETROLEUM Co., LTD. v. POPATLAL MULJI - 

Bom. 338 
Third party, when can sue upon tt. 

Where on acontract between A and B, B agrees 
to pay a sum of money fo C and no more circum- 
stances appear, C being a stranger tothe contrast, 
cannot sue B for the money, though all the parties to 
the contract are parties to the suit. This is the 
general rule, though some exceptions to the rule arise 
under the following circumstances, e. g., (a) where 
B afterwards agrees with C to pay him direct or 
becomes estopped from denying his liability to pay 
him personally ; (b) where the contract between A 
and E creates a trust in favour of C ; (ce) where the 
contract charges the money to be paid out of some 
immovable property or (d) where it is due to C under 
a Marriage settlement, partition or other family ar- 
rangement. JANG BAHADUR v. Uma Nata BAKESH 
SINGA Oudh 113 
contract Act (IX 011872), 8. 2—Scope of. 

The definition of ‘consideration’ in s. 2, Contract 
Act, givesa wider meaning to that term than is 
accepted in English Law, because it includes con- 
sideration moving from the promisee or any other 
person. Butthe fact that consideration may move 
from a third party does not involve the proposition 
that a third party may sue upon a contract. NATIONAL 
PETROLEUM Co., LTD. v. POPATLAL MULJI Bom. 338 
—8, 19—Piea of undue influence, whether can 
be raised by way of defence—Held, on facts, that 
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transaction could be set aside on grouna of undue 

influence. 

A defendant may raise undue influence by way 
of defence and itisnot necessary for him to take 
steps toset aside the agreement. 

An immature young man who had just attained 
majority and whose mind was clouded and affected 
by his addiction to hemp smoking was deprived of 
his property by his Guru who had a complete control 
over the-boy : 

Held, that the transaction being for an inadequate 
consideration, could be set aside on ground of undue 
influence. MANBHARI v. SRI RAM All. 240 


ss. 19, 19-A, 16 —Undue influence—S. 19-A, 
whether confined to parties or whether extends to 
their legal representatives 
The option of avoiding acontract procured in any 

of the ways mentioned in s.19and s. 19-A, Contrast 

Act, is exercisable by th: party's rapresentatives un- 





less at ths date of his death hs has lost such rights — 


by acquiescence or otherwise and is 


solely to the parties to the contract. 
SRI Ram 


not confined 
MANB3ARI v, 
All. 240 
——-— S, 23 —Money lent to partnership which is 
illegal or for purposes forbidden by law-—Suit to 

` recover, whether lies, 

A suit to recover money lent to a partnership which 
is an illegal one or forbidden by law, with the 
knowledge that itis going tobe used for purposes 
forbidden’ by law, is not maintainable. VAIRAVA 
NADAR v. Put IKAG. ALA NADAR Mad, 765 
~S, 62—Novation—Effect. 

Where there hasbeen a novation of the original 





contract, no suit can be founded on it. U San Ya v. 
P. R. M. P. =- L. Fira Rang. 388 
—~——§. 65. 
See Contract 247 
See Contract Act, 1872, ss. 217, 245 478 


———-— 88.65, 70. Ses U. P. Municipalities Act, 
1916, s. 96 (1) 439 


———--— $5,124, 126, 145—Contract of guaraniee 
and of indemnity—Difference—Held on construction 
of letter that defendant was surety—Stamp Act 
(IT of 1899), s. 36—Pro-note insufficiently stamped 
—Hazecution admitted—Question of admissibility, 
In all cases of suretyship privity is necessary 

between the three parties, namely, the creditor, the 
principal debtor and the surety. The importance 
of this lies in the result which follows, namely, that 
the surety, having undertaken the obligation at the 
request of the debtor, becomes entitled to racover 
from him whatever sums be has rightfully paid 
under the guarantee, as is providedin s. 115 of the 
Contract Act; whereas in the contract of indemnity 
the indemnifier cannot on the performance of the 
obligations of the debtor, in the absence of an as- 
signment from the creditor, suein his own name 
the debtor, as there is no privity of contract between 
them and there is no subrogation to the creditor's 
rights. 

For a contract of suretyship there should be eon- 
currence ofthe principal debtor, the creditor and 
the surety, but this does not mean that there must 
be evidence showing that the surety undertook his 
obligation af the express request of the principal 
debtor. An implied request will be quite sufficient 
to satisfy this requirement. 

Defendant No. 2 wrote to tae plaintiff “ please lend 
Rs. 1,200 to T. There will be no trouble (Nuks) in the 
payment of your money. Be assured. If there be 
any trouble, I hold myself responsible,” In pur- 
puance of this the plaintiff advanced the loan to T 
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(defendant No. 1) and obtained a pro-note the same 
si 

Held, that allthe necessary requirements of a 

contract of guarantee were satisfied in th: case, an l 

that defendant Nv, 2 was liable as asurety. | 

Held, alsothat the liability of a surety being c€» 
extensive with that of the principal debtor, de- 
fendant No. 2 was equally liable for the interest at 
the rate, provided for inthe pru-note, č 

Held, further that no question of admissibility for 
‘want of sufficiency of stamps arose when both the 
defendants admitted the pro-ncte without any ob- 
jection regarding its admissibility in evidences. 
JAGANNATH Bak.84 BING 129. ÜBANDRA b1UK4AN SING 1 

Oudh 370 

ss. 247, 245, 65—Partnership—l’amily 
consisting also of minor members carrytng on 
business—Proof that minors were regular partners 

—Mortgage deed—Defendant minor present along 

with mother guardian—Minor not committed to any 

liability speciyically—Money not applied to minor's 
benefit—Estoppel against minor—kReitef ayainst 

minor under s. 65, whether can be granted. i 

Where membors of a family, consistiag of miner 
members carry on business, there must be some posi- 
tive conduct from which the Court can infer that the 
regular partners intended to admit to the benefit of 
ths partnership certain minor membors. The mare 
fact that every body concerned assumed by some error 
of law that all the children in the family, whether 
majors or minors, were in some manner interested in 
the business do2s not suffice to bring s. 217, Oontract 
Act, into operation. 

The minor defendant withher mother as guirdian 
was piesoné at the time of execution of the mortgage- 
deed. There was very little in the recitals beyond a 
general stutement that all were interested in tha busi- 
ness ; the martgage-deed did not contain any specific 
statement committing the minor to any particular kind 
of legal liability. ‘The recitals in the document sug- 
gested that the money was likely to have been applied 
to pay off the business debts and not applied in any 
other manner for the benefit of the defeadant : 

Held, that there was no estoppel on the mara omis- 
sion of defendant to raise any objection or protest at 
the time when the deed was executed and that the 
case did not fall under s, 215, Contract Act: 

Held, further that there could not be any relief 
against the ag mya aapa a kag Act, T.S. 

yee v. BALAYYA YESUTsA8AN 
VENKATARAMA ) on Mad. 478 
-operative Societles Act (Il of 1912), s.43— 
Ges under, r. 18, cls. (a) (b)—Dispute between 
members, held tobe one concerning the business of 
the Society—Award—Lixecuting Court's refusal to 
execute — Failure to exercise jurisdiction 
ision, if lies. 

Where the eee in question betwen three per- 
sons who were all members of a Co-operative Sucicty 
related to a transiction which took place 
between one of them and the Society and 
the books of the Society showed that vortain 
money had been borrowed by him from the Society but 
it had in reality ben misappropriated by the other 
iwo, one of whom was the Secretary: ; 

Held, that this was clearly a dispute concerning 
the business” of a O.-operative Society betwen threo 
of its members and, therefore, tinder el. (u) ofr. 18 
of the Rules under the Aci any party to this dispute 
was competent to refer it to the Negistrar, wh», 
under cl, (b) of that Rule, had the power to nominate 
an arbitrator to settle it, An order of the executing 
Gourt refusing to execute an award on the dispute 
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was op2n to revision as the Court failed to exercise 
the jurisdiction vested in it by law. KALI Das v. 
Perang DAYAL Lak 511 
Cc-owner, See Muhammadan Law 177 

Ouster, if can be inferred from conduct 

Length of ouster—Question of fact. 

Long ccurse cf enjoyment without protest by co- 
owneis coupled with the non-participation in profits 
and non-enjoyment of the property by the others, is 
enough to establishouster. The length of ouster can 
make no difference to the principle, provided it is 
longer thanthe statutory period of twelve years. 
It is fora Judge offact to determine whether the 
length of exclusive possession in the case before him 
was enough to establish ouster. KRISNNABAI V. 
TARWATIBAI Nag. 934 


Co-sharers. Sre Limitation Act, 1908, Sch. I, 
Arts. 120, 89 266 





appropriation by other co-sharers—Former, whether 

entitled to compensation for loss, < 

Where some of the co-sharers have been deprived 
of the use and occupation of the land and of the use 
of the profits which they might bave derived from 
the land by the other co-sharers apprcpriat- 
ing the profits, thereis no reason why the former 
should not be compensated for the loss which they 
have suffered by their having been deprived of ths 
use ‘ofthe money which they would have made if 
the latter had not deprived them of the same. Or ARAN 
Sines v. Diwan SINGH All. 266 
— Prescription —Possessory title - Cutting of 

grass for several years— Whether amounts to excelu- 

sive user. 

From the mere fact of cutting of grass by the 
plaintiff for several years, from an area of barren 
land, it cannot be said that the plaintiff was in exclu- 
sive possession of the land as against his co-sharers, 
go as to entitle him for a decree for possession on the 
basis of his possessory title. BIJE Sines ~v. Sain 
SINGH i Lah. 191 
——— Suit for profit—All co-sharers, whether 

should be impleaded—Co-sharers not necessary 

parties impleaded beyond limitation—Suit, whether 
barred wholly—Limiiation. 

There is no statutory provision for the view that 
all the co-sharers must be impleaded in a profit 
suit whether they have ccllected any rent or not, 
The implication of all the co-sharers is desirable 
but not absolutely necessary. It is desirable but 
not absolutely necessary, that the Court must deter- 
mine what theco-sharers are likely to get from the 
other co-sharers, or what the defendants have to pay 
to the other co-sharers who have not been impleaded. 
Consequently where co-sharers, not necessary parties, 
were impleaded after limitation, the entire suit is 
not barred but only against those who were im- 
pleaded after limitation, AJAIPAL SINGH v. HINDPAL 
SING A Oudh 33 


Costs—Pleader's fees~ Person qualified but not 
enrolled as lawyer appearing — Pleader's fees, if 
can be awarded. 

A qualified person, who is not enrolled as a lawyer, 
cannot be treated as a lawyer and, therefore, the 
person whem he represents as an agent in a suit 
should not be given Pleader's feo according to 
roles. JAGDISH LALL V, SECRETARY OF STATE 

Pesh. 904 (a) 

Suit against joint tort-feasors~Decree for 

costs making defendants jointly liable—Compromise 

with one defendant releasing him of liability—-No 
intention to treat order for cosis as satisfied— 
e a 
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Decree-holder, if entitled to recover from others— 

Proportion of costs payable, how to be calculated. 

A number of defendants in their character as tort- 
feasors had wrongfully entered into possession of the 
property which belonged to the plaintiff, and it was 
to recover possession of such properties that the 
plaintiff instituted the suit: Different interests were 
claimed by the different sets of defendants in the 
properties that were the subject-matter of the suit. 
Appropriate decree was made as against the different 
sets of defendants in respect ofthe properties and, 
one joint order for costs was made in favourof the 
successful plaintiff payable by the defendants jointly, 
Under a comprcmise with one of the defendants, the 
plaintiff released him from his liability for the costs 
but there wasno intention to treat the entire order 
for costs as satisfied : 

Held, that the decree-holder wes entitled to 
prozeed as against the other defendants for realiza- 
tion of a proportionate share of the costs andthat in 
calculating the proportion of costs, the Court should 
take into account the proportion of the respective 
shares of several defendants in the property. Ki: OKA 
Das v. MASENDRA Nana Biswas . Cal. 462 

Suit on agreement before time—Defindant 
making depositin Court--No costs in respect of 
amount deposited, 

The appellant forced the respondent company into 
litigation, without moking any attempt whatever 


‘to adjust his differences with the company out of 


Court. He actually filed hie suit one day before the 
agrcement on which he was suing expired. The res- 
pondent c.mfany paid into Court the amcunt, 
which it considered to be due to the appellant : 
Held, that it could not be contended that the com- 


‘pany should be mulelted in costs in respect of the 


amount deposited. A K. A. O. T. V. C..IDAMBARAM 
Qt ETTYAR v. STEEL CROT..ERS & Co., Lro. Rang 308 
Suit on promissory note—Money produced in 

Court—Non-payment due to absence of succession 

certificate—Defendant is not liable ‘for costs—Civil 

Procedure Code (Act V of 1908), s. 35. 

The defendant executed a promissory note in favour 
of the deceased husband of the plaintiff. The bus- 
band died leaving the plaintiff, his widow, and 
daughters. There wasan administration suit pend- 
ing between the widow and daughters. There was a 
will left by the deceased creditor. The plaintiff was 
not the executrjx under the will. The defendant did 
not deny the liability but asked plaintiff to produce a 
succession certificate or some other forensic recogni- 
tion. Hein fact produced the whole amount in Court. 
On the question of costs: 

Held, that under the circumstances the defendant 
wag not liable for the cost of an unnecessary suit 
which was only brought because the persons entitled 
to claim under the deceased creditor did not under- 
stand their legal rights. BaLMUKUNDAS PRANJIVANDAS 
Desar v. Bar DHANLAKS GMI Bom. 58 
Court-fee— Claim disallowed by trial Court— 

Appeal—Necessity of court-fee. Ser Court Fees 

Act, 1870, ss. 5 and 12 (1), 11 972 
Suit on pro-note and interest—Suit decreed 

Defendants appealing—Valuation same as plaint- 

aff's and court-fees thereon paid— Whether should 

pay court-fees on future interest from date of 
decree to date of filing appeal. 

The plaintiff claimed Rs, 1,360 for principal and 
interest due up to the date of suit. Tho suit wag 
decreed by the lower Appellate Covrt and the 
defendants went in second appeal. They paid a 
coutt-fee on the amount of Rs. 1,860 as was paid on 
the plaint in the trial Court, It was reported. by 
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the office that the interest which had accrued die 
from the date of suit till the day of the filing of the 
appeal amounted approximately to Rs, 85, and that 
adding this amount to Rs. 1,560 there was a 
deficiency of Rs. 5 in the court-fees which should 
have been made good : 

Held, that the appeal did not challenge the order 
for future interest and that the court-fee paid on the 
memorandum of appeal was correct. KEOLAPATI 4, 
B.N. Verma Oudh 279 
Court Fees Act (Vil of 1870), ss, 5 and 12 (1), 

11— Civil Procedure Code (Act V of 1908), O. VII, 

r. 2, O. XX, r. 12-—~-Decision of Taxing Officer, 

finality of—Power of High Court to revise such 

decision—Claim for future mesne profits—Court- 
fee—Claim disallowed by trial Court—Appeal— 
. Necessity of court-fee. 

The decision of the Taxing Officer unders.5 of 
the Court Fees Act,is final and the High Court has 
no jurisdiction to revise the sameeven if itis of 
opinion that the decision is wrong. 

In respect of future mesne profits no portion of 
court-fee is payable before the final decree is passed 
and even then if the plaintiff does not seek to exe- 
cute the decree which he has obtained he need not 
pay court-fee. 

- Where the plaintiff omitted to claim in his plaint 
future mesne profits and subsequently applied for 
permission to amend the plaint by including a 
claim for such profits which was disallowed by the 
trial Court and inanappeal by the defendant he 
preferred a memorandum of objection claiming future 
mesne profits : 

Held, that the plaintifi-resapondent was not bound 
to pay ad valorem court-fee in respect of his claim 
for future mesne profits. 

The power of a Court to grant future mesne profits 
ənd future interest is an exception to the general 
rule that a plaintiff can only sus on such causa of 
action as has arisen on the date of filing the suit. 

The power of the Court to award mesne profits, 
subsequent to suit is discretionary. In re ANTEE- 
BWARAM ISKANTHALINGASWAMI KOIL Mad. 972 
=- $8, 7 (1), 11--Suit for taking accounts of 

assets and income of family for partition of out- 

standings—Suit, if governed by s. 7 (i).3 

A suit for accountsof the assets and income of the 
joint family property for the purposes of partition 
ofthe share of the oulstandings after taking ac- 
counts, is not a claim for money governed by s. 7 (i), 
Court Fees Act, so far as the assets of the family or 
even such funds as may be found to bein the posses- 
sion of the defendants on the taking of the accounts are 
concerned. In such acase the Courtcannot refuse to 
accept the plaintiff's valuation even on the ground that 
it is arbitrary. The release deed executed by the 
father, no doubt, stands in the way ofthe plaintiff 
claiming partition in the ordinary course. But if 
and when that release deed is set aside, it must follow 
as a matter of law that the plaintiff must be regard. 
ed asa member of a joint Hindu family entitled to 
all the legal rights of such a member. Bat the prayer 
for the setting aside of that release deed must be 
separately valued and court-fee paid thereon, 
RANGASWAMI OHETTI v. GOPALA CHETTIAR 

Mad. 412 (b) 

wae S, 7 (IV) (G)--Declaratory suit that plaintiff 
is owner of house in suit and that mortgage-deed 
by defendants is inejffective—Suit valued at certain 

amount for qurisdiction and court-fees of Rs. 10 

paid—Held, suit falls under 3. 7 Civ) (c) and 

ag valorem court-fees must be paid, ; 

The plaintiff instituted a suit for a declaration 
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that he wag the owner of the house in suit, and 
the mortgage-deed executed by the defendants was 
ineffective against him, being null and void. He 
valued the suif for purposes of jurisdiction at 
Rs. 12,000 but he paid a court-fee of Rs. 10: 

Held, that the suit fell within the ambit ofs, 7 
(iv) (c), Court Fees Act. Inthe circumstances des- 
cribed if was necessary not only that he should get a 
declaration that he isthe owner but that he should 
pray for the cancellation of the mortgage-deed. In 
such a case the plaintiff could not place one value 
for jurisdiction and another for court-fees. It must 
be the same for both and when once he had put his 
own value for jurisdiction, ad valorem court-fees 
must be paid on the value go stated. MUHAMMAD 
Hayat Kuan v. Firm Jaspat RAI-BABU RAM 

Lah. 670 
——— 8. 7 (Iv) (c)—Scope of—Plaintiff, if can 
attach his own value to relief claimed. 

Section 7 (iv) (e), Court Fees Act, leaves it open 
to the plaintiff to attach his own value to the relief 
claimed by him and the Courts have no power to 
revise the plaintiff's valuation even though it may 
appear to be capricious. SECRETARY oF STATE For 
INDIA v Daboo GHANSHYAMSINGH GuPTA Nag. 106 
s. 7 (iv) (c)(d)—Suit for declaration that 

assessment made is ultra vires and illegal and for 

injunction to restrain defendant from recovering 

excess—~Whether governed bys. 7 (iv) (c) and (d)— 

Valuation, if open to revision by Court. 

In a suitfor a declaration that the assessment made 
by the Settlement Officer of Sewai income in thres nam- 
ed villages having been in contravention of s. 8 (c) of 
the ©. P. Settlement Act, was ultra vires, illegal and 
void and fora perpetual injunction to restrain the 
defendant from recovering the assessment in so far 
as it exceeded what according to the plaintiffs was 
the statutory limit, which only challenges the 
validity ofthe action ofthe public officer and in 
which the plaintiffs do not repudiate their liability 
to pay the amount for which they are assessed, the 
relief for a declaration that ths Settlement Officer's 
assessment is ultra vires and illegal is the substan- 
tive relief and the prayer for injunction for recover- 
ing the questioned assessment isa secondary relief 
which follows asa consequence from the grant -of 
the main relief, Consequently, the suit falls within 
s. 7 (iv) (c) and (d) Court Fees Act and the plaintiffs’ 
valuation is not open to revision by the Gourt. 
GEORETARY OF State FOR INDIA v. Dapoo Guanxsayay 
Sineu GUPTA Nag. 106 
$. 7 (lv) (c) (d,—Test to see if erse falls 

within s. 7 Civ) (e). 

The cardinal question in such cases is to deter- 
mine whether the reliefs claimed in the suit are such 
as would bring the case within the terms of s, 7 (iv) 
(c). It speaks of two kinds of reliefs, (1) to obtain a 
declaratory decree or order, and (2) consequential 
relief. It is possible to disguise even the reliefs for 
recovery of money or land in declaratory forms. It 
is, therefore, necessary in the first instance to find 
out what is the substantive relief claimed in the suit, 
If on the averments made in the plaint the substan- 
tial relief could not be other than one for a declara- 
tory decree and it is coupled with another relief 
which follows naturally in the wake of the declara- 
tion then the cass must be regarded as falling within 
the ambit of s. 7 (iv) (e), Court Fees Act. BECRETARY 
OF STATE FOR INDIA v. Dapoo G_ans Svam SING | Gupta 

. Nag. 106 
s. 7 (v) (a), (lv) (c)— Suit for possession upon 
declaration that certain alienation by defacto 
guardian of Hindu minors does not affect plaint- 
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ffs’ title—Determination of latter question essential 

yor giving decree for possession—Court-fees re- 

quired, 

Where from thé-plaint ib is clearthat the suit of 
the plaintiffs-appellants was framed as a suit for 
recovery of possession upon a declaration or ‘“deter- 
mination’ that their title was not affected by 
a certain alienation made bya de facto guardian of 
the Hindu minors, the court-fees to be peid is not 
under cl.(v) (a) but ander cl. (vi) (c) of s. 7 of the Court 
Fees Act for the plaintiffs cannot get any relief until 
that alienation is set aside, Nokre LAL JHA v. 
Rasesawart KUMARI Pat. 213 
$8.17, 7 (iv) ()—Suait for administration— 

Valuation of claim at Rs. 200—Prayer for 
declaration of a will as void and for handing 
over properties to executors—Held, suit was one 
for accounts and s3. 7 (iv) (£) applied. . 
In a suit described as an administration suit, tae 
plaintiffs prayed tnat a certain will of the deceased 
alleged to be fabricated should be declared null and 
void. It was also prayed that the assets, debts etc, 
of the deceased should be ascertained and adminis- 
tered and ordered to be made over to the executors 
‘of the genuine will. The suit was valued at Rs. 200 
for purposes ofcourt-fee and at the same figure for 
purposes of jurisdiction : l 
Held, that s. 17, Court Fees Act, did not apply as 
the. suit did not embrace two or more distinct sub- 
jects, the other reliefs claimed by the plaintiffs being 
all incidental to the chief item of relief which was the 
administration of the estate. The suit must be re- 
garded as a suit for-accounts coming under s. 7 (4) 
(7), Court Fees Act, and in view of the valuation 
placed by the plaintiffs on the relief claimed by 
them and the provisions of s. 8, Suits Valuation Act, 
the subject-matter of the suit was less than Re. 5,000 
in.value and the appeal lay to the District Judge. 
MAGANLAL CHUNNILAL Ouoxkst v. KANOHANLAL MANCHHA- 
RAM Bom. 954 
——— 8, 19-1, See Succession Act, 1923, s. oe 
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s. 19-I—Application -not in proper form— 
Previous proceedings, if rendered a nullity— Oppor- 
tunity to make good defects, if can le given. 

Under s. 19-I, Court Fees Act, no order entitling the 
petitioner tothe grant cf probate or letters of ad- 
ministration shall be made until the petitioner has 
filed in Court a valuation of the property in the pres- 
cribed form and the proper court-fee has been paid. 
But it does not follow that because he has not made 
a petition in proper form, the previous proceedings 
must be deemed a nullity. The Judge may not pass 
an order granting probate or letters of administration 
until the application has been madein proper form 
and fulfils the requirements of the law. But it dees 
not follow therefrom that the Judge cannot give the 
petitioner an opportunity to make good any defects 
in his petition and cannct then prceeed b) makea 
grant upon the petition, the defects of which have 
been removed, Kuvncuanp v MOTLIBAL Sind 202 
————- Sch. |, Art. 1—Set-off, if includes equitable 

cel-off —Written statements pleading equitable set- 

of gaa must be stamped in same way as legal 
8;:t-o7ff. : 

‘here is nothing to show that the set-off mentioned 
in Sch, I, Art. 1, Gourt Fees Act, is confined only to a 
legal set-off and prima facie the expression “set-off” 
includes an equitabfe set-off. Consequently, a written 
statement pleading an equitable set-off must be 
stamped in the same way as alegalset-off. Burxubar 
Gcvinpst & Oo, v. C, P. Oenrractina AND MINING 

SYNDICATE, NAGPUR Nag. 430 
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.Criminal Procedure Code (Act V of 1898), 
ss. 4 (1) (h), 195, 537—Communication by Sub- 
Inspector to District Superintendent of Police that 
certain person committed offencz and praying for 
his prosecution—Communication forwarded to 
Magistrate—Whether amounts to complaint, 

Per Sulaiman, C. J.and Rachhpal Singh, J. (Bennet, 
J —Contra.) 

The communicationmade by the Sub-Inspector to 
the Superintendent of Police to the effect that a 
ezrtain person has committed an offence under the 
Penal Code, and praying for his permission for filing 
acomplaint against him, and which is forwarded by 
the latter to the Magistrate does not amount toa 
complaint within the meaning of s. 195, Criminal Pro- 
cedure Code. Lak-an v. EMPEROR i. 769 
——_—— s$. 29-B. Sere Railways Act, 1890, s. me 


42 
-——ss. 29-B, 28. Sr Reformatory Schools Act, 
1897, 5.8 148 
—-—- S 89—Absconder—Attachment of property 
—Absconder acquitted—Property, when can be 
released — Conditions of applicability of s. 89. 
Section 89, Criminal Procedure Gode, lays down 
that before release the person suspected of abscond- 
ing must prove that he did not abscond and that he 
did not have notice of rroclamation. Before becom- 
ing entitled to the release of attached property, he 
should prove these two facts. Where these condi- 
tions are not satisfied, the land concerned will re- 
main the property of the Government. IEMPEROR v, 
ARAB GUB Pesh. 602 


s. 106, Chap. Vil—Proceedings under 

Chap. VilI—Interference, when proper — Revision 

—High Court, when will interfere. 

Proceedings under Chap. VIII, Criminal Procedure 
Code, should be taren with care anl caution only 
when the public interest compels, Where there is no 
reason to suppose that Lhe Subordinate Magistiate is 
not a careful aud responsible Magistrate and where 
le has seen the witnesses and has heard what they 
have to say, and he has come to the conclusion that 
the case against the suspected persons is unworthy 
of credit, and that the evidence should not be þe- 
lieved, the High Court will not interfere. EMPEROR 
v. ALI Mu..AMMAD find 950 

s. 110— Residence within jurisdiction of 
person bound down under- Whether necessary to 
give jurisdiction to Magistrate. 

The words of s. 110, Criminal Procedure Code, 
do not menticn residence within the jurisdiction 
of the Magishate but are “any person within the 
local limits of the Magistrate's jurisdiction”. Con- 
sequently, where a person who is bound down under 
s. 110, is within the jurisdiction of the Magistrate, 
this is sufficient to give the Magistrate jurisdic- 
tion over him. The residence of the person is 
immaterial, GHULAM Hussain v. Emperor Lah. 648 


—— $8,119,438 —Reference by District Magis- 
trate in respect of order of discharge-—lle shouid 
not associate himself with criticism by Police Officer 
of order. 

When a District Magistrate makes a reference in 
respect ofanorder of discharge passed by a Subor- 
dinate Magistrate, he shtuld not permit himself to 
be assuciated with criticism by a Police Officer of 
the order. He should himself consider the case with 
greater care before he commits himself to the refer- 
ence. EMPEROR v. ALI MUHAMMAD Sind 950 

S. 133— Order under s. 133 cannot be made 
absolute without taking evidence of witnesses 
produced by party. 

An order under s. 133, Criminal Procedure Gode, 
cannot temade absolute without taking evidence’of 
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witnesses produced by the party against whom it is 

passed. KALYAN MAL v, EMPEROR Pat. 542 

——— 5. 133—Procedure tobe followed—-Person 
to whom order is addressed must be first ques- 
tioned—Inquiry under ss. 138 and 139 should then 
follow—In enquiry under these sections it is for 
the prosecution to lead evidence. 

The procedure incases under Chap, X, Criminal 
Proce lure Code, is constantly causing difficulty to the 
Courts. -The pitfall which most frequently leads to 
error isthe omission to observe that when an order 
under s. 133 has been made with reference to an 
obstruction in a public way and the person to whom 
the order has been addressed appears before the 
Magistrate, the Magistrate must, before proceeding 
to-the inquiry contemplated by ss. 137 and 138, ques- 
tion the person as to whether he denies the existence 
of any public right in respect of the way or place. 
At this stage itis clearly fcr the person so prc- 
ceeded. against to adduce evidence in support of his 
denial of a publie right of way and the Magistrate 
ought to make a finding whether the existence of a 
public right is denied or not, and if it is denied, 
whether there has been produced or not reliable 
evidence in support of the denial. lf the existence 
of aright of way is not denied or if there is no 
reliable evidence in support of the denial, the Magis- 
trate should then proceed to the inquiry under 
ss. 137 and 138, and in thisinquiry it is for the 
Crown to lead evidence and the person proceeded 
against to answer it, EMPEROR v., RAGHUNANDAN 
Saran Das Pat. 912 


=" $. 133— Quaere — Magistrate, whether con 
continue with two proceedings under s. 133 side by 
side with regard practically to same subject-matter. 

Quere.—It is dcubtiul ifa Magistrate can con- 
tinue with two proceedings under s. 133, Crimin 1 
Procedure Code, side by side with regard to prectical- 
ly the same subject-matter, because the danger is 
that by this procedure a Magistrate may geta chance 
of reviewing an order whichhe had already passed, 
KALYAN MAL v. EMPEROR Pat. 542 
—— 8. 133—S. 133, whether applies to nuisance 

lukely to crtse—Nuisance ceasing to exist- Order 

should not be made absolute. 

Sevticn 133, Criminal Procedure Ccde applies to an 
existing nuisence and not to anuisance that is likely 
to arise in future. So where the nuisance has abated 
an order under s. 133 should not be made absolute, 
KALYAN MAL v, EMPEROR Pat, 542 
S. 137 (3)—Order under s. 137 (3) not good 

by reason of nuisance having abated— Order must 

be set aside by Appellate authority, 
_ An order uncer s. 137(3), Criminal Procedure Code, 
is not like an order under s. 144 which spends itself 
in 60 days; and ifthe order under s. 137 (3) isnot good 
by reason of the nuisancehaving abated and is al- 
lowed to remain in force, then incase of future pro- 
ceedings, itis apt to be used against the party against 
whom such order is passed, Such an order, therefore, 
must be set aside by the appellate authority, 
KALYAN MAL 2, EMPEROR Pat. 542 


8.145 (6)—Dispute over land—Order under 
s. 145 (6)—Subsequent dispute over same land bet- 
ween same parties or those deriving their interest 
from them—Order, if binding—Magistrate revers- 
ing crder— Legality of-—-Remedy in Civil Court. 
Thee was a dispute over certain land in which an 

crder under s. 145 (6), Criminal Procedure Code, was 

passed in favour of one party. In a subsequent 
d.spute over the same land between the same parties 
cr between parties deriving their interest from 














GENERAL INDEX 


XXIX 
Criminal Procedure Code—contd. 


them, the Magistrate reversed the order madein the 
former dispute : 
'” [Ield, the proceedings inthe former dispute were 
binding upon the parties concerned in the proceed- 
ings in thelatter dispute and the order of the Magis- 
trate was wrong. Consequently, as provided by 
s. 145, sub-s. (6), the party declared to be entitled 
to possession in the former case was entitled to be 
protected against disturbance of such possession 
until evicted therefrom in due course of law. Othei- 
wisc it would be possible for the opposite party to 
continue to harass his opponents by instituting suc- 
cessive proceedings under s. 145, the party alleging 
that they were aggrieved had their remedy in a Civil 
Court, where the question of titl and possession 
could be settled as between the contending parrics. 
ELIMUDDIN SARKAR v. UMED ALI BEPARI Cal. 878 
ss. 145, 146—Question of possession—Civil 
Court judgment—Its evidentiary value before 
Criminal Court. See Evidence Act, 1672, ss 40 
to 43 289 
—— S, 147—Order about rights of parties in 
certain property, to be binding, must be under 
s. 147—Order without notice is not binding. 
Though a Magistrate is entitled to express an 
opinion on the rights ofthe parties in the disputed 
property, yet he is not authorised by any rule of law 
to pass an order which could be binding upon any- 
bedy unless he passed such an order under the pro- 
visions of s, 117 Criminal Procedure Code. Such an 
order passed without notice to one of the parties is 
not binding on sucha party; it is not proper to use 
official means to enable any party to trespass upon 
land in the possession of unother unless it is decided 
in the exercise cf some jurisdiction that ths party 
who wishes to enter upon the land is entitled to 








do so. GURMANI Saran v. RADHA Swami Sat SANG 
SABHA Al. 721 
———— $. 162. Sre Criminal Trial 146 


S. 162—Object of—Prosecutor asking wit- 
ness declared hostile if he made certain statemcnts 
to Police—Section, if infringed—Trial, if vitiated. 
Section 162, Criminal Procedure Code, is desigued 

to keep outevidence which it is suggested is not. f 
a fee and ofa fair nature but may have been in- 
duced by some form of Police duress. But it is 
stretching the principlea very long way to say that 
the trial and conviction cf certain persons must be 
vitiated, because an unsuccessful attempt made by a 
Government Prosecutor anxious to put his whole case 
before the Court, so to speak, fringes on a technica] 
breach of this rule. 

Where, theiefore, the prosecutor in cross-cxamin- 
ing ceitain of iis own witnesses wh.m it bes des- 
lared hostile, merely asks them if they made certain 
statements tu the Police which they deny, thero 
cannot be said to be an actual infringement ofs, 169 


and the trial is not vitiated. DELBAR MANDAL y, 
EMPEROR Cal. 31 


—-— 88. 162, 537—Police diary containing 
statements by witness to Police Officer during 
investigation — Whether can be used to corroborate 
such witness—Superior Court, interference by. 
The Magistrate is not entitled to use the Police 

notes of what the witness said to the Sub-Inspector 

during investigation to corroborate the evidence 
given by the witness in Court. Onths other hand, 
such improper admission of evidence will not inall 
cases compel interference by ke superior Court 
unless the error has led to substantial injustice or 
has prejudiced the accused. Sanmon TIWARI v. ye 
PEROR Pat. 761 
s. 164—Confesston to Zatldar by minor 
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accused—Inducement by Zaildar—Subsequent con- 

fession to Magistrate—Held, inducement by Zaildar 

must have operated upon his mind when confessing 
to Magistrate and confession must be excluded. 

The accused, a Punjabi village boy of 16, made a 
confession to the Zaildar to whom he was taken by 
the Police. The Zaildar told him “ you are a minor, 
You will be let off ifyou tell the truth before the 
Police just as you have done in our presence.” The 
Magistrate who recorded the confession gave evi- 
dence that he told the accused that he was not to 
allow any inducement to operate upon hismind in 
making the confession : 

Held, that the assurance made by the Zaildar to 
the accused either itself would operate upon his 
mind when he made the confession or that the in- 
ducement would, in all probability, have heen repeat- 
ed before the confession was made and the confession 
must be excluded. Faiz AHMAD v. EMPEROR 

Lah. 880 


- ——--—— $8,190, 254—“ Taking cognizance of an 


offence’ ins. 190, meaning of-—Magistrate under 

s. 254 framing charye different from that indicated 

by complaint—Whether ‘takes cognizance’, 

The expression “ taking cognizance of an offence " 
in s. 180 of the Criminal Prccedure Gode, deals with 
a matter of a purely technical nature, Cognizance is 
usually taken upon complaint when process is issu- 
ed, but no restricted interpretation can be given to 
that expressio. in the consideration of the character 
of the action ofa Magistrate at any particular stage 
of the proceeding before him. But the terms of 
s. 190 make it clear that coznizance is taken uzpoa 
issus ci prccess before evidence is recorded. Ik is 
the compla a, therefore, which gives jurisdiction 
to the Mazistrate to try the offence. Consequently, 
when under the provisions of s. 954 the Magistrate 
thinks, upon the evidenca heard, that a charge 
differ. nt from the one indicated by the complaint 
should “ba framed, he does not take cognizanes 
under s. 190 (1) (e); for the power to frame a 
chargs ina warrant caseofthe offence disclosed is 
inherent in the jurisdiction assamed by the Magis- 
trate upon the original complaint. BABURAO Tatyarao 
v. EMPEROR Bom. 867 
s$. 190 (1) (b). Sre Criminal Procedure 
Code, 1898, s. 197 966 
s. 190 1) (b)—Statement of fact not made 

in charge-sheet but found in document annexed to 

charge-sheet—If sufficient compliance with s. 190 (1) 

(b), Criminal Procedure Code. 

Where the facts though not actually written on 
the charge-sheet, were contained in a separate docu- 
ment annexed to it: 

Held, that it was sufficient compliance with s. 190 
(1) (b), Criminal Procedure Code. HEMENDRA NATA 
GUFTA v. EMPEROR Pat. 966 
ss. 192, 202, 203—Complaint under 

ss. 420-409, Penal Code (Act XLV of 1860), before 

Sub-Divisional Magistrate—Evidence taken under 

s. 202—Complaint transferred to Special Magistrate 

—Special Magistrate, if can re-examine evidence 

under s. 202 and dismiss the complaint. 

Where upon a complaint to the Sub-Divisional 
Magistrate under ss. 420-409, Penal Code, the evi- 
dence was produced and examined under s. 202, 
Criminal Procedure Code, and the Sub-Divisional 
Magistrate passed an order in ths foll.wing terms: 
‘Mugadma binabar fagsla sipurd ba ijlas Sharkh 
Azhar Husain Sahab Special Magistrate howe” : 

Held, thatthere was no doubt that the Snb-Divi- 
sional Magistrate intended tomake over the case to 
the Special Magistrate for trial in the manner con- 
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templated bys. 192 (1) of the Criminal Procedure 
Jode. Saro BALAK BINGH v, Sant Bux SINGH 

Oudh 28 
————§,195, Serg Penal Code, 1860, ss. 182, aL 


2 

ss. 195 (b`, 476-A, 407, 233—Penal Code 

(Act XLV of 1860), s. 193—Offence under s. 193, 

Penal Code, in Court of Second Class Magistrate 

—Additional District Magistrate, whether can make 

complaint in respect of such offence—Statutory 
bar, whether fatal. 

Under s. 195 (b), Criminal Procedure Code, the 
essential preliminary to taking cognizance of an 
offence under s. 193 of the Penal Code, committed 
in a proceeding in any Court is that there should 
be the complaint in writing of such Court or some 
other Court to which such Court is subordinate, 
Consequently the Additional District Magistrate can- 
not make a complaint under s. 193, Penal Code, for 
offence committed in the Court of Second Class 
Magistrate, the reason being that Second Class 
Magistrate cannot be deemed to be subordinate to 
the Additional District Magistrate within the mean- 
ing of s.195 (b), Criminal Procedure Code. 

Where a statute says that a particular thing shall 
not be done unless abar is removed, the statutory 
prohibition stands, and everything done in contra- 
vention of ths prohibition is bad. JtAMDIN LAL v. 
EMPEROR Put. 970 
-ss. 197, 215,190 (1) (b) -Chota Nagpur 

Encumbered Estates Act (VI of 1876), s. zl— 

Manager appointed under s. 21—Whether public 

servant under s. 19, Penal Code (Act XLV of 1860) 

—Duties of such manager — Sanction -for his 

prosecution for acts dane in public capacity— 

Necessity of. i 

While exercising the functions referred toin Part 
IV of the Chota Nagpur Encumbered Estates Act, 
relating tothe settlement of debts, the Manager iy 
a Judge within the meaning of s. .9of the Penal 
Code That being so, s. 197, Criminal Procedure 
Code, debars li; prosecution on a charge of any of 
the offences alleged to bave boen committed by him 
while acting, or purporting to act, in the discharge 
of his ofizial duty. This saction has baon complete- 
ly recast by ths Amending Act of 1923. The 
amendment has widened the scope of the section 
anl new protects the parsons referred to lu it, not 
only in respect of offences committed while acting in 
the particular capacity referred to in the section; 
but in respect of offence committed while acting, or 
purporting toact, in the discharge of official duties 
also. That the Minager under Chota Nagpur En- 
cumbered Estates Act, ie an official there can be no 
doubt. 

Section 21 of the Chota Nagpur Encumbered Es- 
tates Act, declares that every Manager appointed 
under the Act shall be deemed a publie servant 
within the meaning of the Penal Godo. In his capa- 
city as manager it is his duty to pass bills for 
work done by the contractor, so that, while passing 
the bill or bills the Manager is acting in his official 
capacity and in discharge of his official duty, and, if 
it is found that he bas committed an actat a time 
when he was doing (or purporting to do) an official 
duty, this will be sufficient to attract the provisions 
of s. 197 of ths Criminal Procedure Code. And 
cons2quently sanetion for his prosecution is neces- 
sary andthe proceeding without such sanction can 
be quashed. HEMENDRA Nata GUrTA v, IimMperor 

Pat. 966 
S.197—Chairman of District School Board, 
if a public servant—Prosecution for offence com-* 
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mitted in discharge of oficial duty—Sanction of 

Local Government, necessity of. 

The Chairman of a District School Board is a 
public servant not removable from office save by or 
with the sanction of Government andhe cannot be 
prosecuted for any ofience alleged to have been com- 
mitted by him while acting or purporting to act in 
the discharge of his official duty without the pre- 
vious sanction of the Local Government under s. 197, 
Criminal Procedure Code. NHANESAREB Ar MEDSAIEB, 
In re . Bom. 901 


— $, 197—Power to remove public servant 
delegated to subordinate authority—Sanction to 
prosecute such servant —Authority whose sanction 
as necessary. 

Where an authority delegates the power to remove 
a public servant to a subordinate authority, the 
public servant for the purposes ofs. 197, Criminal 
Procedure Code, nevertheless continues to be remov- 
able by the original authority. Where the accused 
is a public servant in central services, Class II, and 
is, therefore, removable by the Governor-General in 
Council, a power superior to the Local Government, 
- under s. 197, Criminal Procedure Code, the sanction 
of the Lccal Government js nece sary to his pro- 
secution, NEWBOULD v. EMPEROR Lah. 61 
. —ss. 202, 203. See Criminal Procedure 

Code, 1898, s 192 8 
—— §. 215. Sere Criminal Procedure Code, 1898, 

s. 197 S66 
——— $, 233. Sexe Criminal Procedure Code, 1898, 

s. 195 (b 970 
——— f, 233-5. 2°3, failure to comply with, 

whether fatal. 

A failure tocomply with the provisions of s. 233, 
Oriminal Procedure Code, may or may not be fatal 
according to the circumstances of the case. RAMDIN 
LAL v EMPEROR Pat. 970 
—-— 8. 234. Ser Penal Code, 1860, s. 420 817 


—— 8, 235 (1)—Prosecution under s. 283, Penal 
Code (Act XLV of 1880), for creating obstruction 
in river bed by making banks—Acquitial—Subse- 
quent prosecution under s.76 (b), Bengal Embank- 
ment Act (II of 1882), for meddling with embank- 
ment—Held, autrefois acquit applied and second 
prosecution was barred. 

The accused was prosecuted under s. 283, Penal 
Cede, for creating obstruction in the bed of a river 
by extending a tank and making banks. After he 
was acquitted, he was prcsecuted unders. 76 (b), 
Penga Embankment for meddling with the embank- 
ment : 

Held, that meddling with an embankment was not 
a distinct offence as compared withthe offence under 
s. 283 of which he was acquitted and the principle 
of autrefots acquit operated in his favour. The 
second prosecution was, therefore, barred. Sup 
Cuanpra Roy v. EMPEROR Cal, 847 
—— 8,239. Ser Penal Oode, 1860, s. 120-4 








913 
8. 242—Courts must comply with both the 

parts of s. 242—Non-compliance vitiates trial. 
Non-compliance with the provisions of s. 242, Gri- 
minal Procedure Oode, vitiates the trial. The Magis- 
trate ought to indicate that both parts ofs. 242 
are complied with, although a detailed note of the 
proceedings isnot required to be recorded in the 
order-sheet showing that the first poition of the prc- 
visions of s.242as wellas the second portion of 
B, 242, are complied with. He must explain the sub- 
stance of the charge to the accused and also ask him 
Whether he pleads guilty or not and should indicate 
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in‘his order-sheet that he has done so. BavBens.iwar 
PRASHAD V. EMPEROR Pat. 844 
— — 8.298 (1)—Charge to jury—Confession— 

Functions of Judge and jury. 

The question whether a confession is voluntarily 
made or not is a question of law, to be determined by 
the Court from the facts, us a condition precedent to 
their admission. Having bsen declared competent 
and admissible, they ara before the jury for conside- 
ration. The jury have no authority to reject them as 
inccmpetent. Butthe jury are the sole Judges of the 
truth and weight to be given confessions, as they are 
of any other fact. In weighing the confessions, the 
jury must take into consideration all the circumstan- 
ces surrounding them and under which they were 
made, including those under which the Court declar- 
ed, as matter of law, they were veluntary. In weigh- 
ing confessions, the jury necessarily consider those 
facts upon which their admissibility, as having been 
voluntarily made, depends. While there is no power 
in the jury to reject the confessions, as being incom- 
petent, there is no power inthe Court to control the 
jury inthe weight to be given to facts. The jury 
may, therefore, in the exercise of their authority, and 
within their province, determine that the confessions 
are untrue, or not entitled to any weight, upo the 
grounds that they were n.t voluntarily made. The 
Oours passes upon (that is, considers) the facts merely 
for the purpose of determining their competency anl 
admissibility. The jury passes npon (that is, consi- 
ders) the same facts, and in connection with other 
facts, if there are other facts, in determining whether 
the confessions are truc and entitled to any, and how 
much weight. BADAN ALI v. Empzrorn Cal 127F B 
S., 298 (1)—Judge directing that it was no 

part of jury's duty to decide whether confession 

was voluntary or not—Whether commits error of 

law— Evidence Act (I of 1872}, s. 24. 

Where ths Judge in his chirge tothe jury says 
“it is no part of your duty to decide whether the 
confession was made voluntarily or by reison of any 
inducement, threat, promise or Pulice torture”, in go 
directing the jury not to consider whether the Con- 
fession was made voluntarily or not, he commits an 
error of law. It is the function of the Judge to de. 
cide whether there is prima faete evidence for ad- 
mitting the confession, When the sonfession has 
been admitted by the Judge, it is the function of the 
jury to consider its credibility and weight, and in 
considering the credibility and weight, the jury aro 
at liberty to consider all the circumstances of the 
case including those circumstances already provea 
before the Judge and to give the evidence such ere. 
dibility as they think it deserves. BADAN ALI v 
EMPEROR Cal. 127 ~“ B 
——_———-§. 307. Ser Criminal trial 438 
—$. 342--Duty of Court under—Trial Judge 

not putting to accused matters from which, in the 

absence of explanation by him, adverse inference 
can be drawn against him—Trial, if vitiated. 

It is not necessary or practically possible for a 
trial Judgeto put to an accused every piece of evi- 
dence or pzint which has been given or made 
against him, but he should put matters from which, 
in the absence of an explanation by him, adverse 
inferences can be drawn against the accus2d, 
Where the Judgehas not done this, the Court of 
Appeal will setaside the conviction and order a 
yo-trial. SANGAMA Naicker v. lémrsrork Mad. 743 
3. 342—O0bject of —Mridence against accused 
not direct but circumstantial—Provisions of 5. 312 
not properly complied with—Trial, if vitrated. 
The object of the questioning of jhe accused undey 
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s, 342, Criminal Procedure Code, is that the circum- 
stances which, if unexplained, would lead to convic- 
tion, should be pointed out to the sccused by the 
Court, so that he may have an opportunity to give 
his explanation, if any,in regard to them. This pro 
cedure becomes all the more necessary in cases where 
the evidence against the accused isnot direct but 
entirely circumstantial. On failure to comply with 
the provisions of s. 842, it is necessary tosend the 
ease back for re-trial. C.Innu v. EMPEROR 
f Mad. 192 
S, 342 —Statement of accused not read over 
to accused— Accused given opportunity of making 
further statement—Trial, if vitiated. 

Where it was brought to the notice of the Magis- 
trate that the statement of the accused under s. 342, 
Criminal Procsdure Code, was not read over tothe 
accused and then the latter was given an opportunity 


_ 





. of making a further statement although it was not 


asserted that the original statement was not correc‘, 
the trial cannot be impeached us illegalon the ground 
that the statement of the accused under s. 319, Ori- 
minal Procedure Code, was not read over to him and 
his signature taken immediately after the close of the 
prosecution.  JOGENDRA Nata MUKSBRJER v. RABINDRA 
Nato CHATTERJEE Cal.150 
m— 8, 344-—-S, 311 does not apply to proceedings 
in revision. 

Provisions of s. 314, Criminal Prccedure Code, do 
not apply to proceedings in levision. .!ETHANAND 
THAWARDAS v TAHILRAM Sind 993 
~~ $. 350 <1) proviso (a)}—Aceuseds right 

under when arises—agistrate re-commenctng 

case when it has not reached stage of trial— 

Legality of—Effect of Magistrate's action— 

De novo trial. 

Whereas the accusad's right under s. 35) (1), 
proviso (a), Oriminal Procedire Code, arises only 
when the case is at the stage of trial, the Magistrate 
is nob so bound and may re-commence the case 
under s. 350 (1) even when it has not reached the 
stage of trial. When this is done, this has the effect 
of wiping outthe former proceedings. EMPEROR v. 
GANPAT Nag. 830 
~ S$, 352—Trial conducted in camera—No 

objection raised to this course at the ttme— 

Proceedings can be upset only tf prejudize can be 

shown to have occurred on not trying in open Court. 

Where a Magistrate conducts a trial in camera in 
the exercise of his own discretion, as he was entitl- 
ed todo by the proviso to s. 352, Criminal Proce- 
dure Code, and no objection to this course was made 
at the time by the applicant, the proceedings of 
the Magistrate cannot te upset on this ground un- 
less the applicant can shew that he wag in fact pre- 
judiced by the case not being tried inopen Court, 
W. E, GARDNER v U Kua Rang. 596 
S. 364 (1)—Applicability to summary trials 

—Record of statements in English at close of 

prosecution case—Sufficiency, 

Section 364 (1), Criminal Procedure Code, docs not 
apply to summary trials. When the records cf the 
statements made and recorded in English by the 
Magistrate which are on the record were admittedly 
there before the trial concluded and befure the Ses- 
sions Judge was moved and there are no materials to 
show that the said record by the Magistrate in Bng- 
lish was made at amy other time than when the pro- 
secution closed its case, there ie sufficient compliance 
with the law. The fact that the vernacular statements 
are not put in till after conclusicn ofthe trial does 
pot vitiate it. BANKAR NATH V, ABDUL KADIR 

Cal, 154 
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ss. 390, 391—Borstal Institution, if jail 

` —Supertniendent of Senior Training School, if can 
carry out senten: eof whipping—Procédure. 

A Borstal Institution being clearly -not a jail 
under s. 39], Criminal Procedure Code, the Superin- 
tendent of the Senior Training School af Thayetmyo 
is not an officer in charge of a jail and cannot, in 
his position as Superintendent of the Training ` 
School, carry out a sentence of whipping ordered by 
the Magistrate. Where a youthful offender, for one 
offence, is ordered to be detained in a training 
school ora Borstal Institution, and, for another 
offence tried at the same trial, is sentenced to whip- 
ping, the Magistrate must act under the provisions 
of s. 390, Criminal Procedure Code, and either 
order the whipping to be inflicted in his own pre- 
sence, or direct that it shall be inflicted at some 
convenient jail in the presenco of the officer in chargs 





of the jail. Iumpzrorv. Nea Pyu Rang. 575F 8 
———$, 407. Sze Oriminil Proc.dure Code, 
1898, e, 19540) A 970 
— 5, 436 — Power of Sessions Judge to direct 





enquiry into case. 

Ifa complaint is transferred at the very ou'set 
by one Magistrate to another, the latter has 
p-wer te take action under ss, 202 and 20?, Criminal 
Procedure Code, but it is impəæssible to suppose that 
the Code contemplates that when one Magistrate has 
and has believed 
them, and thereuj on transfers the cass for trial tò a 
Subordinate Magistrate, that Magistrate should lave 
power to examine those same witnesses over aguin 
under s. 202, and then proceed to dismiss the com- 
plaint under s. 203, Criminal Procedure Code: 

Heid, however, thateven assuming that the Speciel 
Magistrate had power under the Code to take evi- 
dence under s. 202, Criminal Procedure Code and 
dismiss the complaint under s. 203 further enquiry 
ought to have been made into the case. The Sessions 
Judge hims2lf could have ordered further enquiiy 
under the provisions of s. 436, Criminal Procedure 
Code, and it was not necessary for him to make refer- 
ence to the High Court at all, B go BALAK SINGA v. 
Sant Bux SINGH Oudh 28 
—$5. 439, 430—Enhancement of sentence— 

S.439 (6), effect of— Notice to show cause why 

sentence should not be enhanced-—-Accused, if can 

show cause against conviction~Government not 
moving for enhancement—High Court, if can 
enhance, 

The effect ofthe words ‘notwithstanding anything 
contained in this section’ in s. 439 (6), Criminal 
Procedure Code, isto allow the accused, when notice 
is issued to show cause why sentence should not be 
enhanced, and not only to show cause why sentence 
should not be enhanced but to show cause against 
the convicticn itself, provided that an appeal, if an 
appeal lies, or a revision application, where no 
appeal lies, has not been already dismissed. 

Section 439 (6), does not destroy and was not in- 
tended to destroy the finality of judgments of 
ae Courts given by s. 430, Criminal Precedure 

ode. 

Ordinarily it is for Government to move the High 
Court to enhance a sentence, but if the attention of 
Government is not drawn to a particular matter 
which requires their attention, there is no ieason 
why the High Court should not exerciss powers con- 
ferred on it by law, even when conviction isby a 
Judge of the sume Court. KMPELOR v, HAJI Keamoo 

Sind 933 
S. 476-A. Sre Criminal Procedure Qode, 
1898, a. 125 (b) 970 
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s, 482—Action under s. 482—Order, whether 
should be passed on same day on which offence 

OCCUTS, ; 

Under s. 482, Criminal Proceduré Code, the Court 
does not dispose of the offence, but it merely makesa . 
complaint. Thereisnoreason whythe legislature 
should desire to limit the right ofa Court to makea 
complaint by the extraordinary provision that unlike 
a private complainant a Court should only bo allowed 
to complain-on the day on which the offence takes 
place. An order under s. 482 passed subsequently 
is not therefore invalid. EMPEROR v. MALKHAN SINGH 

All.698 

—§, 488 (5)—‘Living “in adultery’, meaning 

of—One or two lapses from virtue, if sufficient to 
show that woman was ‘livingin adultery’. 

The words ‘living in adultery’ in s. 488 (5), Crimi- 
nal Procedure Code, denote a continuous course of 
conduct and not isolated acts of immorality. One 
or two lapses from virtue would be acts of adultery 
but would be -quite insufficient to show that the 
woman was “living in adultery,’ which means, that 
she must be living in a state of quasi-permanent 
union with the man with whom she is committing‘ 
adultery. The words used are not" committed adul- 
tery,” and there is clearly a- great distinction be- 
tween “ committing adultery ” and “ living in adul- 
tery. “Ma Mya Karn v. N. L. Gopexao Rang. 205 | 

- S..488—Order for maintenance-——Insolvency 
' of husband—Protection order against arrears of’ 
` maintenance, whether can be granted—English and 

Indian Law, 

‘ Arrears of maintenance ordered to be paid to a 
wife under s. 488, Criminal Procedure Oode, are a 
debt provable in the insolvency of the husb nd, in 
respect of wnicha valid protection order may be 
granted. The rule of English Law that a liability 

to alimony under an order of the Divorce Court is 
not a debt provable in insolvency is not applicable 
to orders for maintenance mais under s. 488, Crimi- 

nal Proceddre Code. Inthe matter of B. Yauta 2. 

AMATURRBUB GaoUSUNNISSA BEGUM Mad, 297 
—-88,496,497—Accused charged with bailable 

~ offence—Release on bati—Offenze becoming non- 

-bailable through some development—Power of 
` Magistrate to cancel bail and act under s. 497. 

“ In an application for releasa of a p2rson on bail 
it was found that he was accuse] of a bailable 
offence and released on bail granted under ¢. 496, 
but througu soma development inthe condition of 
the party injured, the offences becamsa non-bailable 
one punishable with transportation for life: 

Held, that in view ofthe changed circumstances, 
the Magistrate had power to cancel the bail grant- 
‘ed which no longer fittel in withthe facts and to 
‘carry out the provisions of s. 497 (1), Criminal Pro- 

edure Code. Osman Praoo v, EMPEROR Stn/923 
—35. 499, 514— Bail proceedings, nature of 
— Surety bond—lxpress statutory provisions should 
not be departed from. 

Bail proceedings are special procezdiny; about 
which there are specific direction; in the Uode, and 
‘they must bə strictly followed. Saction 499 of the 
‘Oode of Uriminal Prucedure states that the time and 
places at which ths accused is to app2ar must be 
‘mentioned in the bond, and the second clausa of that 
‘saction states that if the accused is to app2ar in 
‘goms other Court the bond must expressly say 8). 
"Ib is not opento Courts to depart from these ex- 
press provisions. Wherathere is no mention in the 
` surety bond vufths Court in which the accussd is to 
appear,.the bond cannot be enforced. The fact that 
- fhe’ surety did not produce the accuszd in 8 totaly 
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different Court, even supposing he had undertaken 
to produco him in a particular Court, is not a breach | 
of the bond and the surety is nob liable. EMPEROR . 
y, O INTARAM Nag, 825 -- 

~s. 499— Language of bond “determines its 
terms—Onus of eee as ce enforceability or - 
ise of bond, if on surety. ` 

The. ferns xf a surety bond have to be determined 
by the language used in the bond itself. What -the 
surety thought or did not think is immaterial, and 
it is not for a surety to show that the bond is illegal, » 
but for the Crown to show that the document it ° 
wishes to enforce aguinst him is one which can be so : 
enforced under He law. EMPEROR 2. ear 
s. 526—Accused absent — Pica of illness 

disbelieved—Application for adjournment refused 

—Held, case should be trunsferréd, 

Where the accused who remained absent for some 
time onthe plea of illness but the Magistrate dis- 
believed the plea and did not accept the medical ~ 
certificate produced “Dy them and the application for 
adjournment under s, 526 (8) was also refused cee 

Held, that a flegrant disobedience of the mia 
tion to adjourn the cass under s. 526 (8) was su a 
ent reason for granting a transfer and although t = 
dissbədience in the present case > may have been TT i 
advertent, yet in view of the fact that the aan t 
declared that they would not ae a de nora pa 5 
the cass should be transferred, ue So ae 
_ .—s 526—Anziety on part of Magistrate to 

finish Bane within one period— Whether- 
: : for transfer of case. : 

A a ra ani rule “that ‘Magistrates ano 
ordinarily finish cases within six loa a 
that they should submit explanations of delay any 
case lusts longer than that period ; but be 
should not be allowed to interfere with the course of 
justice or with a fair decision of any case. ; 

On ths whole less time 18 wasted if Magistrates T 
strictly according to the letter and the spirit of By 
luw without making any special efforts to expedite 
casos by using extraordinary méans and this.anxicty 
o2-the part of the Magistrate 19 not sufficient to create 
a reasonable apprehension of not having a fair a 
KAMNI Becan v, BASHIR ULZAMAN Kean All. 2( 
S, 6 (6) Buna Ein ki na I be by 

i e—Whether good ground- eri 
eee mistake of law on the part of a Magis 
trate is not a good ground of transfer. Similarly = 
apprehension should arise from the ordinary ACLS f 
the Magistrate performed in the course K a cass 
even ifthe decigion 1s agai 4 the accused. NARAYAN 


y, BALA Naj. 425 
5.537 


Sez Criminal Procedure C.de, 1898, s. 162 761 
eee Gana Procedure Coda, 189%, ss. 4 (1) Vee 














de tn 
s 545—~—Order of compensation mad 
} conviction— 
avour of complainunt——A ppeal from ih anah. 
papi to complainant — Lropreety of—Criminal 
trial— Practice. 
Although an Appellate Court 





cannot be said to b3 

j out jurisliction in not sending notice to 
aj Wines yet nevertheless an Appellate Court 
should, in the exercise ofa proper discretion, give 
notice of the hearing cf the appeal from a Sas latte 
to the complainant when an orde of reine en 
‘has been made in his favour under s. 94 2 e Cri- 
minal Procedure Code. This practice is also ellen 
ed on the Criminal Courts of the Central polar ee 
MoTILAh v, BALWANT GANESH Mapataz -Nag O41 
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Accomplice — Accomplice after eveni— 

Witness helping to dispose of body of deceased on 
being threatened by accused—Whether accomplice 
after event—Corroboration, necessity of. 

‘Witnesses who helped the accused to dispose of the 
corpse of the deceased on being threatened with 
deatn by the accused are accessories after the com- 
mission of the crime and their evidence cannot be 
accepted as proving the guilt of the accused without 
corroboration in material particulars by independent 
Witnesses, BrispaL .Sinea v. EMPEROR Oudh 138 

oo Accomplice—Evidence of —Value of. 

The Court, though it may presume the evidence of 
accomplices to be unworthy of credit, is not compell- 
ed to do so. HANUMAN SAHAY y. EMPEROR Pat. 564 

: Accusedis presumed to be innocent—Rebuttal 

‘of . presumption—Considerations to be taken into 

account. 
eEvery. accused person is entitled to be presumed 
to be innocent till there is evidence of his guilt ; 
and the presumptior ought not to be too easily dis- 
placed ; and it may be right to have regard to the 
position in life of the accused in considering whether 
it is displaced. Thatis ‘not to say that by reason 
of wealth, position or, age any subject is to be 
deemed tobe immune fromthe consequences of his 
actions if infact they sre criminal. QHANDRESHWAR 
Prasan NARAIN Since v. ARUNENDRA MOHAN GROSE 
Pat, 931 
5 Burden of proof--Prosecution, duty of— 

- Accused given benefit of doubt—Evidence Act (I 
~ of 1872), s. 105, 

- In a criminal trial the burden of proof ig always 
on the. prosecution, and it is only when a good prima 
facie case has been made oub ageinst the accused 
sufficient to justify his conviction of that offence, that 
the burden shifts upon the accused to prove that he 
is not guilty of any such offence. 

_ The accused went to give first information report, 
that a dacoity, had taken place in his house and that 
all the dacoits ran away but one of them was caught 
and killed in the scuffle, but the Police registered 
& case under 8. 802, Penal Oode, against the inform- 
ant (accused) himself. Police investigation followed 
and the accused was ccmmitted to the Court of 
Session on a charge under s. 302, Penal Code. It 
‘was urged by the prosecution that as the accused 
‘admitted haying attacked deceased his act amounted 
-to wilful murder unless he could prove the circum- 
‘stances, which would go toshcw thatit wasnot 
culpable homicide amounting to murder : 
i Held, that this was not the right of looking tuwards 
. the facts of the case and this amounted to misapplica- 
«tion of s. 105, Evidence Act. 


{Accused was given tke benefit of tho doubt.] 
- NaANNLUN V. EMPEROR Oudh 45% 


Complaint cases, nature of— Rights of com- 
plainant, 
Though it cannot becaid a complainant has no 
rights whatever in a criminal matter, yet it is a 
- common mistake to suppcse that criminal cases based 
upon cmplaintsare in the nature «E private suits 
between: private parties. Too much cannot be made of 
the alleged rightg of accmplainant, lfa complainant 
- is really anxicus to get compensation for some pri- 
- vate wrong, his proper yroceaure is io filea suit in 
“tle Civil Ccurticrcamages. It can hardly be said 
: that_a privete complainant is wronged if an accused 
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person is discharged or acquitted. Kamsi BEGAM 2, 
BASAIR ULZAMAN Kerang All. 20 
Charge — Misappropriation—Non-mentioning 

of dates— Charge, if bad for vagueness. 

The charge which does not unfold to the person 
accused of criminal breach of trust, even approxi+ 
mately, the dates between which he dishonestly con- 
verted to hisown use the property in question, and 
leaves that part of the prosecution case in obscuri- 
ty by referring merely to the date on which the 
conversion was discovered, must necessarily serious- 
ly prejudice the accused in his defence in the trial 
and is, therefore, bad in law, In that sense the 
charge isbad for vagueness. BABURAO TATYARAO v. 
EMPEROR Bom. 867 

Confession—Admissibility—Confession made 
to chowkidar appointed under N.-W. Province 

Village and Roads Act (AVI of 1873), whether 

admissible -Evidence Act (I of 1872), s. 25. 

A village chowkidar appointed under North-West- 
ern Province Village and Road Police Act, 1873, 
is a Police Officer within the words of s. 23, Evi- 
dence Act, and consequently a confession made to 
him is inadmissible in evidence. DEOKINANDAN V. 
EMPEROR All. 7O1F B 
Confesston—Safeguards to be followed in 

admitting it. ‘ 

The confession which seeks to implicate a number 
of other people whilst carefully safeguarding the 
conduct of the person confessing it are very familiar 
to the High Court. This type of confessor never 
really does anything at all, but is always on thespot 
through compulsion, and all that it is useful for is to 
testify to varicus happenings which involve other 
people. Such confessions should be treated with 
great caution. Jimpzror v. GOSTEO SARDAR 

Cal. 438 
sama — Conflicting versions of occurrence—Duty of 

Police. s 

Where there are conflicting versions of an occur- 
rence the Police should make up their minds which 
of the conflicting versions is true, and should send 
accused for trial accordingly. When theie are two 
versions of an occurrence which cannot be reconcil- 
ed and both of which cannot possibly be true, it is 
clearly improper that persons should be sent up for 
trialon the basis both of one version and of the 
other. When this is done the Magistrate before whom 
the two cases come is apt to take the view that as 
he has “ prima facie” evidence before him against 
both sits of accused pérsons, he is practically bound . 
to commit both the casestothe Court of Session, 
and leave it to that Court toattempt to discover 
which of the two stories is true. The Sessions Court 
has then to try two cases instead of one, and the 
Government Pleader prosecuting is faced with the 
difficulty of pressing before the Court with equal 
assiduity two cases which cannot both be true. When 
each case endsin a conviction, and there aie ap- 
peals, the Government Advocate finds himself here 
also in an extremely difficult pcsition, since it is 
clearly impcesible for him to urge the qrrectness of 
both the opposing versions, and it is extremely diff- 
cult fur him to decide which case to represent as the 
correct one, 

It is not open to the High Court, while rejecting 
ibe definite storics told in Ccurt, to arrive at a 
conjectural theory as to what really happened, and to 
ecnvict avy of the accuscd on the basis cf it. Maneart 
v. EMPEROR Oudh 237 

-— Duty of Court—Accused illiierate—Special 
care as to inferences to be drawn against him. 

Speciel care must be taken in the case cf accused 
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persons whose illiteracy or ignorance, when they 
come from a primitive part of the country may 
militate against them, to see that they are protected 
from such inferences as could only safely be drawn 
against persons ofa higher degree of intellect and 
education. Sit Ro Saw v. EMPEROR “Rang. 319 

Evidence— Murder — Evidence unreliable— 

No evidence as towho gave deadly blow - Conviction 

is tne sustainable—Penal Code (Act XLV of 1860), 

s. i. ol 

Where the evidence given in the Court is obvious- 
ly not reliable and the medical evidence shows that 
- there is only one long cut on the deceased's body 
and it cannot be possibly determined who o1used 
it, a conviction for murder is not sustainable, 
though a wicked crime has thereby to go unpunished. 
BASADURI v. EMPEROR Lah. 889 

Hyidence—Prosecution witness perjuring— 

His evidence how farto be accepted—Doubtful 

evidence, whether same as perjured evidence— 

Maxim, “falsus in uno falsus in omnibus "—Ap- 

plicability in India. 

It is true that the maxim “ falsus in uno, falsus 
in omnibus ` is not the law to be administered by 
Courts in British India, which are guided by codified 
rules ofevidence. According to the Evidence Act, 
Courts have to apply the standard of a prudent man 
which does not, however, totally disregard the sala- 
tary principle underlying the maxim. It isalso true 
that casesnot infrequently occur in which the evi- 
dence ofa witness who has made an untrus state- 
ment in some respects is accepted as regards the 
rest of what he states. It is not, however, in pur- 
suance of the supposed rule that, even where a wit- 
ness has been shown to have deliberately perjured 
himself in one part of his evidence he may yet be 
considered without demur to be a truthful witness 
as regards the rest of his evidence which has not 
been proved to be false. Such arule is as danger- 
ous as the unrestricted application of the maxim is 
impracticable, The correct rule to apply in such 
cases isthat part of the evidence of a witness, who 
hes been guilty of untruth in some material parti- 
culars, may be accapted if such part is corroborated 
by probabilities and other reliable evidence which 
though insufficient by themselves to establish the 
gailt ofa particular accused, nevertheless points to 
thetruth of the statement of the witness directly 
implicating him. Evidence which is merely uncon- 
vincing or doubtful does not stani on the same foot- 
ing as regards perjured evidence. Where the state- 
ment of a witness has been clearly proved to be un- 
true, there is no manner of doubt that the witness 
is prima facie unreliable ; and if his evidence is 
not reinforced by something else, it is highly ur- 
safe toaczept it asthe basis of conviction. Where, 
however, the Court considers one part of the evi- 
dence of a witness to be not free from doubt, it may 
well refuse to act upon it without destroying the 
value ofthe rest of it, as all that the Court implies, 
im not acting upon one part of the evidence, is that 
it isnot safe to accept it. ASHIQ Atty EMPEROR 
_. All.193 
Evidence—Refusal to cross-examine witnesses 

—Subsequent request for re-calling witnesses— 

Refusal of Magistrate, legality of. 

Where the accused refug2s to cross-examine pro- 
secution witnesses when given an opportunity to do 
go, but subsequently requests to re-call the witnesses 





for cross-examination the 1efusal of Magistrate to . 


comply with the request is justified. Kaupa Baxgsy 
V. EMPEROR Lah. 909 


——-*—Hyidence—Report to Police—Admissibility— 
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Use of, for ® corroboration Evidence Act (I .of 
1872), s. 157—Criminal Procedure Code (Act V of 
1898), s. 162. 

A report made to the Police Officer cannot be used. 
or relicd upon as positive evidence. The matter is 
governed by s. 157, Evidence Act; sucha statement, 
can be used only to corroborate the testimony of the 
witness, HARNAM SINGH v. EMPEROR Lah. 146. 
—— —— Evidence-—Slight differences inthe story of 

the same event— Inference, 

Slight differences in the story.of witnesses of the 
same event show that those witnesses are giving 
their own account of what happened and not telling, 
a single story that has been agreed upon between 
them, JAGAT BINGI v EMPEROR Lah. 795. 
-— Evidence — Witness not cross-ezamined-Hig 

deposition, whether legal evidence. 

The testimony ofa witness is not legal evidence 
unless itis subjected to cross-examination; and 
where no opportunity has been given to the ap- 
pellant’s Counsel to test the veracity of the principal 
prosecution witness or where owing to the refractory 
attitude of the witness, the Court is constrained to 
terminate all ofa sudden and prematurely the cross. 
examination of the witness, the evidence of sucha 
witness isnot legal testimony and cannot be the basis 
of a judicial pronouncement. Ram Kumar v, Um- 
PEROR Oudh 486 
—-—— Joinder—~J urisdiction of Magistrate, how 

arises—Held, on facts that joint trial was not bad, 

What gives jurisdiction to the Magistrate to 
proceed with a joint trial isthe manner in which 
the case has been adumbrated in the complaint and 
put before the Courtby the prosecution witnesses, 

Where, therefore, an Honorary Secretary of a, 
Co-operative Society who was primarily responsible 
for the custody and safety of the cash of the Society 
had allowed his clerk to be in possession of the 
money and the prosecution alleged that they had 
jointly misappropriated the Society's money inasmuch 
as it was not forthcoming when the auditor inspected 
the accounts and found that the sum in question 
ought to have been in the hands of the Honorary 
Secretary and community of design and objective was 
suggested : ae 

Held, that they could be charged and tried jointly, 
BABURAO TATYARAO V. EMPEROR Bom. 867 

Jury refusing to convict on uncorroborated 
testimony of approver—Verdict, if perverse—~ 

Criminal Procedure Code (Act V of 1898), 3. 307, 

Jury refusing to convict an accused merely on an 
uncorroborated testimony of an approver, cannot be 
held to be acting perversely. EMPEROR v. Gosruo 





SARDAR ; _ . Cal. 438 
———— Jury— Reference against acquittal—Duty of 
Judge. 


In case of reference against the verdict of the Jury 
where acquittals are concerned, there isa much 
greater onus upon the Judge to convince an Appel- 
late Court with extreme particularity than there jis 
when he makes a reference with regard to a convic- 
tion. Where a case depends entirely on the state- 
mentsof an approver and two retracted confessions of 
the type of non-incriminating nature and the jury hold 
that the evidence is not sulliciently corroborated and 
acquits the accused, the Judge has absolutely no ri ght to 
put up to the High Cart a report which is intended 
to substitute his judgment on a pure question of fact, 
rather than the judgement and opinioif of the jury, who 
were sitting with him. IEMPEROR v. GOSTAO Sarpar 

Cal. 438 
—Jury—Misdirection—Accused charged with 
common object to take possession by committing 
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_ Court—Trial. Gourt, -adding common object of 
~ ‘agsaulting—Contradictory.cases-in same trial and 
Sone charge—Legality of: © 70 77 ; 
„To atrial forrioting it is one thing to say that 
the common object was to get posséssion of the dis- 
puted land, and it is quite another to say that the 
common object was to-beat apparently for the mere 
pleastire .of“beating. It, is quite. wrong. to include 
those two contradictory’ cases at the same trial even 
moré'$0 in’ ‘one’ tharge. Consequently, where. the 
Judge tells the jury that ‘in the event of the prosecu- 
fion failing’ to establish the case with which they 
tame ‘into Court or in the event of the jury being 
unable .to “come to a decision on the real’ 
point at issue’ between the parties, they’ were to 
consider the possibility"as to the existence of an. 
Othef common object ‘merely because certain persons 
were injured and weapons used. Such a -procedure 
is wrong and the Judge ought to strike it out ofthe, 
charge AVKASULLA V. EMPEROR Cal. 666. 
sit inom Murder—Death avoidable by proper treatment. 
} Whether, alters. nature of crime~—Sentence for: 
imurder—Provocation held ground for lesser punish- 
“ment. of transportationfor life. oe 
“A, person may .be guilty of murder notwithstand-' 
ing thatdeath would have been avoided ifthe in-. 
jared” person had submitted to proper treatment: A’ 
përson may ‘be- guilty cf murder” when the imme- 
diate’ cause of death isthe treatment administered.” 
and the" question whether the treatment was proper 
treatment does not arise, provided that it was admi- 
nigtered‘bona fide by ‘ competent physician or. 
surgeon, n 2 a k h € 
Held,’ that although the provocation did not. 
amount to provocation of a nature which would re-* 
duce the crime ‘to one of culpable homicides not 
amounting to murder, yet it was a factor which must be 


taken into consideration when considering the ques- - 


tion of sentence and thatthe provccation was suffi- 
ciéht to justify the Court sentencing the accused to 
transportation for life and not to death. 
NGA San Par v Ka “Rang. 245 
~r Murder case—Investigation, starting point 


of. ; : 

“Whére a case’ of murder rises up inthe mind of a 
Police. Officer from very shadowy beginnings, the 
investigation must be held to start from the mement. 
when he formed the opinion that there are grounds 
for ‘investigating 4 crime, Sir Ro Saw v. EMPEROR 

Re ee tess “Rang. 319 
Procedure “Coda, 


-= Practice. Seg Criminal 
b 1898, s. 545 ; 
—+. —— Practt:e— Receiving from Pleaders of par- 

Yes notes of arguments after case has’ beeen heard 
2s Practice held reprehensible, 

Whe practiée of recvivirg Jrom the Pleaders of the 
parties notes ofarguments after acase has been 
heard is most reprehensible and must be discontinu- 





ed. 
“Held, that the trial was invalidated because there ` 


wis no indication that after these additional notes 


of written arguments were put in the defence had ‘ 


añ opportunity cf replying to the points raised there- 


+ TREMAN CASES , 


EMPEROR V. ` 


“hub it was found that the 
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Criminal trial- contd, Wa Meo 
_ Held, thatthe accused could not: be said to - have. 
been prejudiced by the failure of the Court to allow 
-he cross-examination of the witness, Asarag v. EM- 
PEROR All. 25. 
~~ ——Reference—-Reference on ground that Addi- 
“tional Sessions Judge took different view on ques- 
tion of credibility of witnesses in pending suit. 
` High Court will not interfere. K = 
*'High Court will not interfere on a reference made 
by Additional Sessions Judge ina pending proceed- 
ing on the ground that he took a different view on the 
credibility of witnesses. CaANDRES.WAR_ PRASAD 
NARAIN SINGA v. ARUNENDRA Moan Guose Pat, 931 
——---—-RRe-trial— Power of Appellate Court.. 
An Appellate Court has a power to order are-trial- 
but it can pass such an. order only upon proper 
grounds such as the ground” ‘that the original trial 
has been vitiated by some irregularity. The Ap- 
pellate Court is not entitled to order à re-trial merely 
because it disagrees with the finding of the lower 
Court that the accused had not committed the more 
ssrious offence but a lesser one. MOTIRAM v. EMPEROR 
SN l a4 All. 734 
——---— Revision —Interférence with decisions on, 
facts, a FL heats: 
It is not the rale of the Court to interfere with 
decisions on facts upon evidence, except for special” 
reasons, The objections to making a reference or to 
interfering inrevision are still stronger when, the 
proceeding is a pending proceeding instituted in- 
accordance with law and carried on regularly and 
iti which no error of procedure is suggested to have 
been committed by the Magistrate before whom those ` 
proceedings. are pending. CHANDRESHWAR PRASAD ~ 
Narain SINGH v. ARUNENDRA MOHAN G. OBE 
aie Pat. 931 


— Re sision—High Court, when will interfere. 
The High Court sitting in revision is not a Court | 
of first instance dealing with questions of fact, aud 
though it will, in certain circumstances, interfere on 
questions of fact, ordinarily it will not do so, It 
will interfere only on tha clearest ond strongest , 


' grounds as whén, for instance, there is. no evidence - 


to justify the finding of the lower Court or when it | 
appears tothe Court that the procsedings are 80 


- defective that the conzcience of the Court is touched ` 


or there has clearly beena miscarriage of justice, 
EMPEROR v. ALI MuaaMMaD ind.950 
mama aman Sentence—-Abduction— Age of accused, if to - 
be considered. Ea - 
The fact thatthe accused is 55 years old doesnot _ 
justify a lenient sentence for an offence of abduc- ` 
tion. In such cases the public interest requires that 
justice and not sentiment should prevail. [Sentence 


‘of one year’s rigorous imprisonment raised to five’ 


Esperorg v, Hası IKHaMOO , Sind 933 
— Sentence—Pine—kepre entation that friend 
of accused would piy it—Lleld, fines were rightly 


imposed. f Na 
Where fines were imposed on the accusedand ib 


years]. 





- was contended that the accused boing unable to pay 


the fines would haveto stay in jail for a long period 
fine was imposed because 


in. JOGENDRA Nata MUK:ERJEE v. Rasinpra Nara it was represented tothe Judga that a friend might, 
ORATTERJEE, a i Cal.150- payit: ` l À - 
-t rocedure—Witness not appearing for being Held, thut the fines were rightly ss DoR pean 

y ` a a 


cross-examined after charge—Accused not pressing 
for warrant of arrest against him—Accused, held 


not ‘prejudiccd by Court's failure to get witness for | 


cross-examination. 
A -witiiess did not ‘appear ‘for cross-examination 
after chargé gnd.the accused also did not press for 
a warrant of arrest agdinst him: ° _ 

yerai ANEH. A vy Pata AN 4 5 


a 


- Lau’v. Emperor h , 
i m = Sentence—Imprepriety of too 


severe sen- 


tentes, | a 
While sentences imposed on criminals should be 


` adaquate to the offence, they should not be excessive, 


Apart from the injustice to the ‘offender which an 
excessive sentence entails, such a sentence tends tu 
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undermine publie confidence in the administration of 
criminal justice. 

Where for stealing a cow worth about Rs. 50, the 
offender was'sentenced to six years’ rigorous impri- 
sonment on the ground that the accused had been 
previously sentenced to five years’ rigorous imprison- 
ment : 

Held, that the ssntence was far too severe. In re 
ABDUL Gant Sa. IB Mad. 387 


men tente—Lower Court not exercising dis- 
` cretion judicially—Reviston—Enhancement. 

“No doubt the question of sentences isa matter of 
discretion of the trial Court, and the High Court should 
be loath to interfere if that discretion had been 
judicially exercised. But where the discretion does 
not appear to have been judicially exercised and the 
trial Judge has thought that a very lenient sontence 
would be sufficient for hitting the mother-in-law by 
accident when he meant to hit the wife, the High 
Oourt would interfere and enhance the sentence. In re 
SUBHIA GOoUNDAN 
i me Sentence—Olid offender—No rule that sentence 
` must be more severe than previous sentence. 

- There is no rule that the sentence on an old offender 
should always bə a little more severe than the sen- 
tence just previous and such arule cannot be safely 
followed in the interests of the proper administration 
of criminal justice. In re ABDUL QANI SAntB 

: - Mad. 387 
—~---—Sentence—Previous character of accused— 

Relevancy. 

The previous character of an accused may be 
taken into account in awarding sentence, KHUDA 
BakHSuH V. EMPEROR , Lah. 909 
—~-——-Sentence—Hlement of vengeance absent— 

Deterrent sentence in interests of soctety—Held, 

severe sentence not necessary, 

One element in awarding sentences is the element 
of vengeance ; the natural resentment of the aggriev- 
ed persons must be satisfied lest they taka the law 
into their own hands. Ina case where this element 
does not arise and the main reasons for awarding 
punishment are that the accused has done a thing 
which is wrong andia itself deserves punishment, 
and, above all, in the interest of society as a deterrent, 
a severe punishment is not necessary. HARNAM SINGH 
p. EMPEROR : Lah. 146 

—-—-—Special tribunal —Opinion of accused— 

Weight of. 

The only persons capable of weighing the respec- 
tive advantages or disadvantages of trial before 
different types of tribunals are the accused persons 
themselves and it is only therr opinion in the matter 
which is entitled to any serious consideration. 
Netal CO: anpea Jana Vv. EMPEROR Cal. 162 


= Statement to Police—Statement to village 
-headman while being arrested at instance of Police 
—Whether statement while in Police custody. 

A statement by an accused that he has committed 





the murder made to a headman when the accused is . 


in the act of being arrested by the headman at the 
instance ofthe Police is very near to a statement 
made by aman when in Police custody, and must 


therefore, be scrutinized with the greatest care. SIT. 
Rang. 319 . 


Ro Saw v. EMPEROR 
= Suspicion, whether ground for conviction. 
Suspicion though a ground for scrutiny, should not 

be tho basis of a juaicial pronouncement, and the 

Court’s decision must rest, not upon suspicion, but 

upon legal grounds established by legal testimony. 

BRIJPAL SING4 v. [EMPEROR Oudh 138 

Trial for more serious offence—Conviction 
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for lesser offence—Acquittal for serious offence, 

if and when can be set aside. 

Where a man is trielofamore serious offence and 
is convicted of less serious one he must be held to 
have been acquitted of the more serious offence and 
the acquittal cannot be sst aside except upon an 
appeal filed bythe Local Government. MOTIRAM v. 
EMPEROR All. 734 
Transfer of case—Held, action of Magistrate 

in refusing securities on insufficient grounds was 

enough to create suspicion in mind of accused. 

Held, that the action of the Magistrate in persis- 
tently refusing to accept the securities and refusing 
to give bail to the accused, was such as could reason- 
ably create an apprehension in the mind of the 
applicant that he will not get a fair trial in the 
district and that in matters like this, considerations 
of justice must prevail over thoss of convenience. 





BRIJ Moian PANDE v. EMPEROR Oudh 873 
Witness—“ Respectable witness,” who is— 


Being prosecution witness, whether amounts to not 

being respectable. 

Respectability does not connote any particular 
status or wealth or anything of that kind. Any 
person is entitled to claim respectability provided 
he is not disreputable in any way, that is, if he is 
not a thief ora criminal of some kindora person 
perhaps of grossly immoral habits. Being a prosecu. 
tion witness is not sufficient to deprive one of one’s 
title to respectability. As raqy. IimperoR All.25 
Custom—Succession— Besain Thakurs of Kan- 

~ dhauli—Daughters are excluded from inheritance 

—Widows do not become absolute owners of pro- 

perty left by husbands. 

Held, (i) that among Besain Thakurs of Kane 
dhanli, there is a custom of the exclusion of daughters 
ay a 

(24) that there was no custom that widows amo 
Besain Thakurs become absolute owners of es 
perty left by their husbands. Durca Bakusa SINGH y 
CHANDRAPAL SING.I Oudh 865 
Custom (PunJab)—Abad|i—Proprietor of village 

if can purchase house from non-proprietor—Such, 

purchaser, if liable to be ejected except on 
partition—Nature of his proprietary interest. 

One of the proprietors is entitled to purchase a 
house inthe village abadi from a non-proprietor and 
cannot be ejected except in partition proceedings 
and then only if itis found that he is in posses- 
sion of more abadi land than he would be entitled 
to. Butin such acase the proprietor is not the 
exclusive proprietor of the site under the house : he 
ig only afull proprietor of the materials and the 
site is owned bythe entire proprietary body of the 
village but will remain in his possession until he ig 
ejected asa result of the partition of the Village 
abadi, JAN Modamuap v, JIWAN K an Lah. 606ia) 

Ala malik — Mere provision for payment 
of dhauri und juti tax, whether enough to confer 
stutus of ala maliks. 

Theo fact that the dhauri and juti tax is provided for 
in the cass of a cortain village by itself is not enough’ 
to confer the status of ala malts especially where 
there is no indication in the entry itself as ty the 
person or persons responsible for its payment or 
as to the method of its realisation and it has not been 
established that this tax was ever collected. Gaulan - 
Mosamuap KLAN v. SAMUNDAR KHAN Lah. 626 
“Ala malik” and “tajukdar” distinction 

The words “ala malik” literally mean “superior 
proprietor”, and the word “talukdar” conveys the 
idea of a land-holder or an overlord. A tatukdar 
may be an ala malik but it is not necessary that he 
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should be so. Thestatusof ala maliks carries with 
it certain privileges whicha meretalukdar does not 
enjoy, and hence the important distinction between 
these two different kinds of tenures. An ala malik 
may inter alia be entitled to all the unculturable 
land in the village; he may possess a right ofre- 
version or in other words the right of succession to 
all lands whose owners die without an heir;he ig 
entitled by the law of pre-emption to exercise a pre- 
ferential right of purchase on  thegale of inferior 
proprietorships and he may claim a shaicol the sale 
money for himself ifthe inferior proprietorships are 
sold, But atalukdar is not entitled to any such pri- 
vileges. G uram MOHAMMAD Kuan v, SAMUNDAR 
KAN Lah. 626 


- Allenation—Arains of Mozang, Lahore 
District— Daughters, whether can alienate property 
except for necessity. 
Amongst Arains of village Mozang, District 

Lehore, daughters have the same power of alicnation 

of their father's property as a male proprictor and 

hence they cannot alienate it except for necessity 
or just antecedent debts, C.1raca BIBI v. Umar DIN 
Lah. 553 

— Bast Kalan in Hoshiarpur 
District, if atown—Ghair maliks of Basi Kalan 
Whether can mortgage or sell their houses. 

' It is not easy to give any precise definition of a 

town. but the presence of a substantial market and 

the avocations of the bulk cf the population are usu- 
ally attached considerable importance in determin- 
ing whether a place is a tcwn or a village. 

Basi Kalan isa town in Hoshiarpur District and 
ghair maliks of Basi Kalan have power to mortgage 
and sell their houses. BAHADUR Kean v. KUNDAN 
Lau’ * Luh. 823 

Only small portion of con- 
sideration not applied for necessity—Alienation, 
if should be set aside — Applicability of principle 
of Hindu Law to Punjab Customary Law. 

Where asale or mortgage by a Hindu widow or 4 
Hindu father or manager ofa joint Hindu family 
is established for legal necessity, the fact that the 
vendee orthe mortgagee is unable to prove that a 
small portion of the consideration was applied for 
purpcses of legal necessity, is no ground for setting 
aside the alienation, ncr can the vendee or the mort- 
gagee be held liable to pay to those challenging the 
alienation that portion of the consideration for which 
legal necessity is not positively established. This 
principle applies to a case governed by Punjab Cus- 
tomary Law. INDAR SINGH v. NASIBA Lah. 23 


Reasonable enquiry as to 
mecessity to be made by alicnee—Mere recital as to 
existence of necessity—Whether sufficient. 

If a transferee makes reagonable enquiry as to the 
existence of the necessity and on being satisficd that 
the necessity existed, he can advance the money, and 
it is no part of his duty to see to the application of 
the loan to the nzcessity. The burden in these cages 
is always on the transferee. The mere recital as to 
the existence of the necessity in the deed of transfer 
is very feeble evidence and Courts of justice ordi- 
narily do not attach much weight to it, INDAR SINGH 
p. NABIBA Lah. 23 
4 Onus of proof that party is governed by 

custom. 

The burden is always upon the person who states 
that he follows custom to prove that he does so and 
also to prove whatthe custom is. GANGA Ram v., 
NARANJAN Das Lah, 754 
Successlon—Arorag of Dera Ghazi Khan 
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Tahsil and Town-—-Daughters and their sons are 

excluded by collaterals. 

Amongst Aroras in Dera Ghazi Khan Tahsil and 
Town daughters and their sons are excluded from 
succession by the collaterals of their father. GANGA 
Ram v. NARANJAN Das Lah. 754 

- Succession~Kangra District — Sister and 
sister's son whether succeed to deceased proprietor. 

Under Customary Law of Kangra District, sister 
and sisters son do not succeed to the deceased 
proprietor. Buxpo v. NIHATO Lah, 78 (a) 
Damages — Loss of eye and other injuries — 

Vindictive damages, if can be awarded. 

In a case where the assault has resulted in a most 
serious injury causing the loss of an eye which had 
to be removed and replaced by a glass eye and the 
person assaulted also received a cut nose and wounds 
on his back, head, hands and feet and was ill fora 
considerable time, he is entitled to ordinary damages 
in any event. If the circumstances justify vindictive 
damages, he is entitled alsoto vindictive damages 
unless the defendant to the suit for damages proves 
the facts which justify mitigation of the vindictive 
damages, A defendant can allege facts which 
would constitate a defence and would result in the 
plaintiff's getting no damages at all if sustained. 
Such allegations would amount to allegations in bar of 
the right of action. Butthose facts cannot be relied 
upon in mitigation. ABDUL GHuarrarR Kuan v. GOKUL 
PRASHAD Nag. 540 

Mitigating circumstances— Plaintiff earning 
nothing at timeof accident—How far material in 
assessing damages. 

Because the man at the time when the accident 
took place happens to be earning nothing, does not 
lead tu an inference that hereafter, hadthere been 
no accident, he would have continued earning 
nothing, 

Held, that bearing in mind the age of the plaintiff, 
his previous career and also noting that although 
he was advancing inage he was apparently, apart 
from this injury, declining in earning capacity, a 
sum of Rs, 1,000 would be a fair measure of damages 
under the above head of loss of earning capacity and 
risk of total loss of the eyesight. He was entitled 
to something for pain and suffering caused to him and 
also the amount he has spentin getting medical treat- 
ment and artificial eyes. ABDUL GuHaAFFAR KHAN 4, 
GOKUL PRASHAD Nag. 540 

Suit for damages for assault—Interference 
with damages awarded by trial Court—When 
proper, 

An Appellate Court should be very slow to inter- 
fere with the conclusions (f the trial Court with 
regaid to damages to be awarded. But where the 
trial Court ‘has proceeded ona wrong basis and ina 
casa cf assault in which the plaintiff is entitled to 
ordinary damages in any ovent, has proceeded as 
thoughthe case is one where the plaintiff should 
not get exemplary damages and should have the 
damages cut down by taking into account circum- 
stances which would have gone in mitigation of 
damages had exemplary damages been given, the Ap- 
pellate Court will interfere. ABDUL GBAFFAR KHAN 
v. GOKUL PRAS3AD | Nag. 540 
Decree—Adjustment—Judgment-debtor agreeing to 

do something in future—A pplication to record ad- 

justment-- Decree, if extinguished — Agreement, 
whether should be in writing—Hvidence Act (I of 

1872), s. 92. 

There is no reason why a decree should not be 
extinguished by a new contract in which the judg- 
ment-debtor agrees todo something in the future if . 
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the deeree-holder chooses to accept the contract in 
the place of his rights under the dec:ee. By the 
fresh agreement there is no modification of an old 
agreement but merely it is agreed that the decree- 
older shall abandon his rights under the decree and 
there is nothing in s. 92, Evidence Act, and there 
is nothing in the Contract Act, to necessitate that 
such an agreement should bein writing. BSATYABADI 
Sanu v. MANI Sanu Pat. 940 
Compromise decree—Subsequent compromise 
decree in respect of previous consent decree—E ffect 

-Mistake in first decree—Whether can influence 

Court in interpreting subsequent decree. 

Where parties enter into a compromise in the 
matter ofa previous compromise decree, the pre- 
vious decree must be taken to have been dead. The 
fact that a mistake was made during the previous 
suit is nota matter which ought to influence the 
Courts decision in coming to a correct interpreta- 
tion ofthe terms of the compromise decree. U Lun v. 
V., S. P. SUBRAMANIAN UHETTYAR FIRM Rang 257 

Decree entered as satisfied by mistake of 
decree-holder—Execution, if can be taken out for 
sum which may have been left out—Execution. 

Once a decree has been entered as satisfied, exe- 
cution cannot be taken out for any sum which may 
have been left out as long as the order of satisfac- 
tion stands even if it isso entered due to a mistake 
committed by the decree-holder, Maeapes MARWARI 
v. BAILAJA KANTA MITRA Pat, 578 (a) 
—---—- fix parte decree—Nature of. 

An “ex parte decree is as good, and has the 
same binding effect, as a decree passed in a contest- 
ed suit, KANIZ ABID v. MURTAZA HUSAIN KHAN 

Oudh 373 
Deed=Alteration— Bond not requiring attestation 
~—Alieration by substitution of attesting witness— 

Whether material—Liability of executor. 

Where ina bond not requiring attestation the 
alteration consisis of substitution of one attesting 
witness in place of another by erasing the nañie of 
the witness who had originally attested it, the 
-alteration is nota material alteration and, therefore, 
it ‘does not affect the liability of the executant on 
the bond. Isuar SINGH v. SADHU SINGH Loh. 74 

Construction—Intention of parties—Langu- 
age must be looked to. 

It is by the language alone ofany written agree 
ment that the intention of the parties thereto can be 
deduced, Nrisincus Prosap CHATTERJI v. GIRINDRA 
Nata MUKERJI Cal. 941 
Construction—Two documents executed at 

same time—Hach forming consideration for other 

— Both must be read together—Held, that docu- 

ments created either settlement, or gift or family 

arrangement, 

Where two documents were executed on the 
same day and cach manifestly constituted a con- 
sideration for the other, both must be read together 
and the trunsactions evidenced by them considered 
as one, < 

Held, after considering both the documents in 
question together, that the interest created in favour 
of the plaintiff cuuld be looked upon either ss a 
gift or settlement from executant or asa provision 
in a family arrangement or as a trust created for the 
plaintifi’s benefit. Jana BAHADUR v. Uma Natu 
Bakusy SINGH Oudh 113 
Construction — Words — “Malik”, inter- 

pretation of. 

The word “malik” should be taken to mean ab- 
solute owner only where there is nothing to the 
Contrary either in the context of the document in 
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which the word “malik occurs or in the surround- 

ing circumstances, DURGA BAKHSH SINGH v. CHANDRA- 

PAL SINGH Oudh 865 

Divorce—Adultery of wife—Connivance, evidence 
as to, 

Inthe very nature cf things in most cases there 
can be no direct evidence of connivance on the 
part of a husband of his wife's adultery with 
another man. Mrs. CAROLINE Grace Foster v. Mr. 
ALFRED BERTRAM Foster Oudh 392 

Adultery—Proof of—Impression of witness, 
whether enough. 

The mere mpression of the witness that a respon- 
dent committed adultery is no proof of the com- 
mission of adultery by the respondent any more than 
the belief of the petitioner that her husband com- 
mitted adultery is proof of that fact. Mrs. Marv 
Browne v. A. N, BROWNE Oudh 12 
Cruelty, what amounts to—Proof of adultery 

failing but thatof legal cruelty established. 

Cruelty may be defined as conduct of such a charac- 
ter as to cause danger to life, limb or health, bodily 
or mental oras to give riseto a reasonable apprehen- 
sion of danger,and in order to establish a case of 
cruelty against her husband justifying dissolution of 
marriage wife must prove more than isolated acts of 
violence. , 

The striking of blows is sufficient legal cruelty 
to justify the grant of a decree for judicial separa- 
tion. Cruelty is in its character a cumulative charge, 
and where the husband has been guilty of repeated 
acts of violence against his wife leading to a reason- 
able apprehension of danger to life, limb or health, 
then those acts must amount to cruelty. Mrs. Mary 
Browne v. A. N. BROWNE Oudh 12 

Damages — Connivance — Husband, if ‘can 
claim damages from co-respondent. 

Damages are awarded for the injury done to the 
husband in alienating his wife’s affections. Where 
the husband is himself responsible for his wife's 
misconduct and so is not entitled to claim damages 
or costs, and if a husband condones his wife's 
adultery with the co-respondent, he cannot claim 
damages from the latter. Mrs, CAROLINE Gracy 
FOSTER v. Mr. ALFRED BERTRAM FOSTER Oudh 392 
——— Decree for judicial separation if can be 

granted, even though not asked forin original 

petition —Divorce Act (1V of 1869), s. 22. 

A wife, who is unable to prove her case fully for 
the grant of a decree for divorce, may be givena 
decree for judicial separation. 

Held, that the conduct of the respondent in ill- 
treating his wife and beating her on various occasions 
did amcunt to cruelty and did entitle the petitioner 
to a decree for judicial separation under s, 22 of 
the Divorce Act, and that it was not necessary 
for the petitioner specifically to pray for a decree 
for judicial separation in the original petition for 
decree for divorce. The verbal request of her Counsel 
for the decree for Judicial separation was enough, 
Mrs, Mary BROWNE v, A. N. BROWNE Oudh 12 

Desertion, meantngof—kute in Fitzgerald's 
case—Applicability. 

“Desertion” implies an abandonment against the 
will of the person charging it. The ruling in Fitz- 
gerald v. Fitzgerald, (1808) L R 1 Probate 694, 
that no one can desert who does not actually 
and wilfully bring to an end, an existing state 
of cohabitation is inapplicable to a case where 
the wife has tried herself as well as through 
others to bring about a reconciliation and 
resumption of conjugal relations with ber husband 
and that evidence shows that after his wife's suit 
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as well as his own had been dismissed, the husband 
declined to get reconciled with his wife in spite of 
her efforts to resume cohabitation with him, Mrs, 
CAROLINE Grace Foster v. Mr. ALFRED BERTRAM 





FosTER Oudh 392 
Res judicata—Desertion, issue as to, not 
raised in prior sutt—Reference in judgment 


amounting only to narration of events—-Raising of 

issue in subsequent proceedings, tf barred, 

Where it is found that in a prior divorce suit 
between the same parties, the issue of desertion was 
never raised and when the Judge in that case wrote 
jn his judgment that the wife had left her husband’s 
home, he was merely giving a narrative of events 
and was not giving any finding on any issue as to 
the desertion of one spouse by the other, the wife is 
not debarred by the rule of res judicata from rais- 
ing the question of her desertion by her husband in 
subsequent sales Hasan aan ae CAROLINE 

y . MR. ALFRED BERTRAM I R 

_ GRACE FOSTER v Oudh 392 
Wife's adultery conduced by acts of husband 
—E fect. 
Thee are no longer any rigid rules as to the 





exercise of the discretion; all relevant facts are to . 


be considered as well as the welfare of the parties 
themselves and the principles of morality. If the 
wife's adultery has been conduced by the conduct 
of her hushand, then she is entitled to ask the 
Court to exerciss its discretion in her favour and 
to grant her a divorce. In the event of deliberate 
suppression by a petitioner the Court will be disin- 
clined to give him or her the assistance that it 
might have given, had full disclosure been made 
at the outset. Subject to those guiding principles, 
the Court will naturally take a large and merciful 
view, considering the interests of possible children 
who might otherwise be born out of wedlock, and 
the probability of one party to the proceedings 
marrying the third party involved if enabled to do 
so by being accorded freedom from the marriage tie. 
Mars. CAROLINE GRACE FOSTER Y. MR. ALFRED BERTRAM 
FosTER Oudh 392 





‘Held, that discretion of the Oourt should be ex- 
ercised in favour of the wife admitting her adultery 
especially when it appears that the husband con- 
nived‘at his wife's adultery. Mas, CAROLINE GRACE 
Foster 9. Mr. ALFRED BERTRAM FOSTER Oudh 392 
Divorce Act {IV of 1869), 88. 3 (9), 10—Desertion, 

-proof of. 

FERH required to be proved under s. 10 of the 
Divorce Act, must bs desertion within the meaning 
of s.3(9) of that Act, viz, a wilful abstention by 
the husband against the wish of the wife. Murs. 
CAROLINE Grace Foster v. MR. ALPRED BERTRAM 
FosTER Oudh 392 
s. 16—Decree nisi—Respondent, if can object 
‘to decree nisi being made absolute—Person com- 
' petent to challenge-‘Any person’, in s. 16, if 

‘includes parties to proceedings, l 

“Section 16, Divorce Act, does not give the right to 
the respondent to object to a decree nisi being made 
absolute. The words “any person” do not apply to 
parties to the proceedings, and, therefore, cannot in- 
elude the respondent. The respondent is not entitl- 

i in law 
. have the decree Mist made absolute. This can 
only be challenged by the Government Advocate as 
the King's Proctor or third party. Mer. WILLIAMS v. 
Mas, WILLIAMS Betty = oo Rang. 819 
a 6, 22, Sze Divorce 12 





INDIAN CASES. 


Wife confessing adultery— Discretion of 


to challenge the right of the petitioner. 
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Easement—Lateral support — Right ` to -lateral 
support to butlding—When available. 

A person nas a natural right of 
neighbour's land, but that right isonly in respect of 
land in unburdened and natural state. An owner 
has got no right for the support of his building or of 
hisland burdened with the additional weight of 
his building unless such a right has been acquired 
as an easement. If there is no easement, to have 
lateral support of his’ building, on his neighbour's 


support from his” 


= 
. 


2 
Ld 


land, the neighbour is within his rights to make ex- : 


cavations on his own land, and provided that he 
does not act negligently, he is not liable at all for 
damages caused tothe building of his neishbour. 
Benaab Provincia ky, Co., Lrp. v. Rajani Kanta De 

Cal. 371 


m Light—Easements Act (V of 1882), ss. 33, 
28 (c)—Dominant owner, when entitled te man- 
datory injunction—Substantial damages, meaning. 
of —inevasion of right such that pecuntary compensa- 
iim would ajford adequate relicf—Alandatory in- 
junction, tf can be granted. . : 


The owner of the dominant tenement is not entitl- ` 
ed to a mandatory injunction directing the owner 
of the servient tenement to demolish his house’ suffi- 


ciently to unblock certain windows in order to give , 


more light to the former, unless he can show that he | 


has suffered substantial damage which is defined as < 


any act likely toinjure the plaintiff by materially | 


diminishing the value of the dominant heritage or 
interfering materially with the physical comfort of 
the plaintiff or preventing him for carrying on his 
accustomed business in the dominant heritage as 


beneficially as hə had done previous to instituting , 


the suit, 


A mandato1y injunction should-not ba granted if,- 
he invasion of the right is such that pecuniary com- 


pensation ‘would afford adequate relief, GaJADHAR 
PRASAD V. BHAGOLA Nag. 94 
of 


mi Hight—Injunction to remore obstruction to ; 


light—~Considerations—Light which was only in 
process of being acquired by prescription, if can be 


taken into account—Sufficiency of light from other . 


sources should be considered. 


Where injunction is sought for interference of 


light, light acquired by grant or pres¢ription, and not 
light which had not yet been acquired by prescription 
but was only in process of being so acquired, 1s to 
be taken into account. Light which the plaintiff was 


only inthe pricess of ucquiring by prescription - 


should not be taken into account. ln considering the 
sufficiency of the light, the locality and the ‘light 
coming from other quarters should bə considered. 
Mo AMMAD ZAMAN KHAN v. Umar Hayat Kuan 

Lah, 291 


amanna mamar PHL YC pathway — Existence of dominant. 
right—User of , 


tenement, of necessary to establish 
way for fixed period, if should be proved. 


A right of easement is claimable on the land of, 


another by the owner of land. Itis not u personal 


right butit attaches to land and is exercisable over , 


another's land. A public pathway, however, may be 
on another's land-but the exercise ofa right 


person claiming it must prove thut he is the owner 
of some land. {nother words the existence of a’ 
dominant tenement is not necessary. User for auy. 
number of'years is not necessary to establish a right 
to pass over the public pathway: - User on the other 
hand is merely an evidence of original dedication in 
such cases, Usman. RAHMAT ` 


OE | 
passdge over it does not necessarily require thatthe 


_ Lah, 329» 
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Easements Act (V of 1882), s.13 (e)—Easement 
of necessity —When available— Two contiguous 
plots A. and B—Owner of A passing over plot B 

< to go to publi: lane before partition—Owner of A 
having another passage also -Hasement of necessity, 
if can be claimed against plot B. 

Under s. 13 (e), Easements Act, the question is not 
what was the practice at the time of partition, but 
what were the necessities of the case at the time of 
partition. If atthe time of partition as a conse- 
quence of the mode of partition the land had been 
so divided that a portion could not be used with- 
out recourse to a rightof way over another portion, 
then s, 13 of the Easements Act will operate to create 
a right of way of necessity. 

Where, therefore, a piecs of land is partitioned in 
two contiguous plots A and B and before partition 
the owner of plot A was using plot B to pass over 
to a public lane, but there was also another passage 
for him without passing over plot B, he cannot 


claim an easement of necessity over plot B. 
NAWNITDAS v. NARSIDAS Nag. 81 
——-—-55.28(c),33. Ses Easement 94 


Eastern Bengal and Assam General Clauses 
Act (1011909), s.14—Section, if can te invoked 
to shorten period fixed under T- 13 of rules framed 
under s, 209 (2), Assam Municipal Act. 

Section 14, Eastern Bengal and Assam General 
Olauses Act, has no application when an act is re- 
. quired to be done in such a way as to leave a clear 
margin of a definite and stated period of time between 
the date of the act and the fixed date, and according- 
‘ly s. 14, cannot be invoked for shortening the in- 
terval of fifteen days mentioned in r. 13 under s. 296 
(2), Assam Municipal Act. GoPESH HANDRA ADITYA 
v. Benone Lar Das Cal. 606 (b) 

Elections—Caicutta Municipal Act (III of 1923), 

s. 46, Sch. II, Part I—Provisoin s. 46 giving eight 

days’ time—Scope of. 

All that is intended by s. 46 of the Calcutta 
Municipal Act, is thatthe application should be 
filed atan early date (3. e., within eight days), so 
that the person charged should bein a position to 
meet the charge] at once, and ty enable the matter 
to be enquired into so that if the charges are upheld, 
there may be a fresh election without delay. The 
application should set out the grounds on which the 
validity of the election is challenged, but there is 
nothing in the words of the section to prevent the 
applicant after eight days from giving further par- 
ticulars. The guiding principle in ordinary parti- 
culars is to prevent the defence from being em- 
barassed and to insure a fair and effectual trial end 
there is nothing in the Calcutta Municipal Act, to 
show a departure frum that principle. NASIRUDDIN 
AHMED V. MoHAMMAD YUSUF Cal. 489 
~ Election agency, doctrine of. 

' The doctrines of election agency are much wider 

than those of Common Law agency and evidence 

which would be inadequate to establish agency at 

Common Law has often been held gsuffizient in elec- 

tion cases t) make a candidate responsible for acts 

committed by other persons, Nastxuppin AHMED V. 

MOHAMMAD YUSUF Cal. 489 

for 


Responsibility of candidate agent's 
misdeeds — Extent of. 

A candidate is respcnsible for all the mis-leeds of 
his agent committed within ths scope of his autho- 
rity. But a man may become the agent of another 
either by actual employment or by recognition and 
acceptance, and to establish agency 16 is not neces- 
sary to show that the candidate himself knew of and 
accepted voluntary services ; kncwledge and accept- 


ance by other persons in control is sufficient, 
Jt must be made out that a party, before ho is 
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chargeable as an agent, his beon entrusted in some 
way or other by the candidate with some material 
part of the business of the election which ordinarily 
is performed, or is supposed to be performed, by 
the candidate himself. The entrustment may 
ba by implication, but that implication or- 
dinarily must arise from the knowledge which it 
appears that the candidate has of the part which the 
person is taking in the election. NASIRUDDIN AuMED 
v. MOHAMMAD YUSUF Cal. 489 
— Trial of election petition—Whether criminal 
trial, 

The trial of an election petition ig not governed 
by the rules applicable to a criminal case. Nastrup- 
DIN AHMED V. MOSAMMAD YUSUF Cal. 489 
Electricity Act (IX of 1910), ss. 39, 50—Penal 

Code (Act XLV of 1860), s. 379—“ At instance of” 

ins. §50—Prosecution at instance of Compony— 

Offence of theft of electricity, whether offence under 

s. 379, Penal Code—Held, prosecution, was at in- 

stance of company. 

The phrase “ at the instance of” means merely “ at 
the solicitation of or at the request of,’ and the 
Legislature meant only that a proscecation should not 
be instituted by some independent busy-body who 
had nothing to do with the matter. Theft of electri- 
city is an offence under s. 379, Penal Code, because 
of s. 39, Electricity Act, Itis an offence which was 
created by that section and the Legislature intended 
s. 50 to apply to an offence of this nature, Therefore, 
there could ba no prosecution except at. the instance 
of the person aggrieved, that is of the Klestric Com- 





any. 

j The officers of the Company discoverel the theft 
of electricity and they reported it to the Police and 
asked the Police to make an investigation. The 
Company intended that a prosecution should follow 
according to the result of the investigation. They 
made further reports to assist the Police, ani their 
officers came into Court and gave evidences: 

Held, thatthe prosecution was really at th3 in- 
stance of the Electric Company, although they may 
not have made the immediate complaint on which the 
Magistrate took cognisance of the offence. 
Vis. WANATH V. JLMPEROR All. 689 
mS, 47—ilectricity Rules of 1911, rr. 41, 105, 

107—Breach of rules under Act-—S. 47, tf applies. 

Section 47, Iulsctricity Act deals in terms with 
default in complying with any of the provisions of 
the Act, or with any order issued under it, or, in the 
case of a licans32, with any of the conditions of his 
licensz, but it doss not deal with a bre ich of any of 
the rules made under the Act, EMPEROR V. NAZARALLY 
V. Natrerwaba Bom. 261 
——————§, 47--Owner of house with electric in- 

stallation charged for accident to workman breaking 

wire with trowel ani getting electrocuted—Owner, 

if punishable under s. 47 or under r. 107. 

The accused was the owner of a house in which an 
accident occurred. A contractor was employel to lay 
chunam in the hous3, and a workman employad by 
the contractor, in the course of his work, broke 
through the lead sheathing of an electric wire and 
the rubber insulation by meansof ametal trowel 
which the workman had in his hand. He thereby 
brought the trowel into contact with the electric wire, 
He was al the moment supporting himself by holding 
a pipe for gas, and the result was thathe was 
electrocuted and died. The accugsd was prosecuted 
under r, 41 read with r. 107, Electricity Rules, 1911, 
The prosecution urged that jf there ig no rule impos- 
ing.a penalty for a breachof r, 41, thena penalty oan 
be imposed under s. 47; - 


* 


di 
xi 
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Held, that no penalty could be imposed under r. 47 
as that section was not intended to deal with breach- 
es of the rules. Further, the accused was not an 
owner within the meaning of the Act although he 
might be the owner of the defective wire in question, 
and rr. 105 and 107 imposed penalties on licensees 
and owners who were experts and hence no penalty 
could be imposed on the accused for breach of the 


e. 

Held, also that there was no rule providing a penalty 
for breach of rules which might easily be broken by 
& non-expert uaknowingly. JGMPEROR v. NAZARALLY 
V. NATTERWALA Bom. 261 
—— 8, 4 7—Echeme of the Act. 

The Act is anextremely technical one and the pro- 
per peifo1mance of its requirements demands a 
considerable amount of technical knowledge, and the 
scheme of the Act is not to impose penalties upon con- 
sumers or property owners for breaches of technical 
requirements of the Act except after an order requir- 
ing them tocomply with certain directions, and it is 
only the failure to obey such orders, and not the 
mere non-compliance with the rules, which is made 
punishable. EMPEROR v. NAZARALLY V, NATTERWALA 


Bom. 261 

s. 50. Ser Electricity Act, 1910, s, 39 689 

Estoppel. See Hindu Law 350 

Party accepting order of Court and acting 
onit— Whether can be allowed to challenge the 
order. 

Where the Deputy Commissioner was of opinion 
that the original order of the Assistant Collector dis- 
allowing the objection was an order passed under s. 111 
(1) cl. (c) of the U. P, Land Revenue Act, and, therefore, 
the order reviewing it was appealable not to his Count, 
but to the Civil Court, and, consequently returned 
the appeal to the appellant for presentation to the 
proper Court and the appellant without going in 
appeal against the order of the Deputy Commissioner 
oe it by presenting an appeal to the Civil 

ourt : 

Held, that in the circumstances the appellant must 
be taken to have accepted the pcsition that the order 
of the Assistant Collector wasone passed under s. 11i 
(1), el. (c) of the U. P. Land Revenue Act, and therefore 
the appeal must be decided on the footing that the 
order passed by the Assistant Collector was one under 
B. 111 (1), cl. (e) of the U. P. Land Revenue Act, and 
that the contention that the Assistant Collector had no 
power to grant the review inasmuch as the original 
order passed by him was not cne under s. 111 (i), cl 
(c), could not be allowed to prevail, Gagras Keer v. 
CHABRAJ KUER Oudh 19 
Property joint—One mortgaging it as self- 

acquired— Others attesting deed and representing 
that property belonged to mortgagor—W hether can 
set up their title against mortgagee—Subsequent 
purchaser from such gersons, whether also estopped 
from raising his title. 

If a man either by words or by conduct has intimat- 
ed that he consents to an act which has been done and 
that he will cffer no oppcsition to it, although it 
could not have been lawfully done without his consent, 
and he thereby induces others to do that from which 
they othe’wise might have abstained, he cannot 
question the legality of the act he had so sanction- 
ed, to the prejudice of these wno have so given 
faith to his words or to the fair inference to be 
drawn from his cgnduct. 

The defendants were aware of their own rights, 
they knew the contents of the mortgage-deed mort- 
gaging their property in the name cf another as 
his exclusive property, they were interested in the 
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loan money, which was a good consideration in 80 
far as they were concerned, and they attested the 
deed raising no objection that they had share in the 
property. They did more than merely stand by and 
allow -the mortgagee to part with their money, By 
their conduct they impliedly represented that what- 
ever the title of the mortgagor might be he had 
their authority to mortgage the property and attest- 
ed the deed on that basis: 

Held, that whether the case was based on the 
contract or was based cn estoppel, it was equally 
operative against the defendants and prevented 
them from setting up their title as against the 
mortgagee; 

Held, also that these reprcsentations were efiective 
so as to prevent the subsequent purchaser from 
these defendants from raising the title which he 
had acquired, because, if a man has once represent- 
ed that another has aright to convey propeity, his 
representations are effective to prevent any subse- 
quent purchaser from him from asserting his (the 
subsequent purchaser's) title. JANKIRAM Sitar Ram 
Firm y. CHOTA NAGPUR BANKING Associarion, Lp. 

Pat. 98 
Evidence Act (I of 1872), s. 10—Conditions of 
applicability. 

For s. 10, Evidence Act to apply, it is not enough 
to find simpiy that there must have a conspiracy 
without coming to a prima facie conclusion as to 
who were the members of it but reasonable ground 
must be shown to believe that the persons whose 
statements or actions are to be used had conspired 
together, MUHAMMAD Ismain v. Emperor Nag 913 
8.13 (b)—Assertion of right in document 
against person not party to it—Whether clarming 





~~ 


right— Statement that lessor is lakheraj debatter ` 


A an instance of asserting right within 
s. 13. 

The mere assertion of theright in a document, 
to which the person against whom the right is as- 
serted isnot a party and of which he knows ncthing 
is notto claim the right. Amere statementin patta 
or kabuliyat that the lessor is lakheraj debatter can- 
not be said to be an instance when the exercise of 
the right was asserted within the meaning of s. 13, 
Evidence Act. Jrort Traseap SING. Deo BAHADUR v, 
BHARAT SEAH BABU Pat. 589 
ss. 21 and 145—Statement in document 

—Document relevant both under s. 21 and s. 145— 

Provisions of 8.145, whether must be complied with, 

It 18 only when a document becomes relevant only 
by reason of s. 145, Evidence Act, that befure a 
statement made in it can be usedto contradict the 
evidence of the party, his attention mus; be drawn 
specially to the statements which are to be so used. 
Where it is an admission which goes to the root of 
the case, which is relevant under s. 21, Evidence Act, 
and its relevancy is not affected by the question of 
whether the party may or may not have given evi- 
dence consistent with the statement contained in it, it 
is not necessary to obseive strictly the provisions of 
s. 145. RAMKESHWAR Das v. BALDEO Since Pat. 805 
8.24. Ere Criminal Procedure Code, 1898, 
s. 298 (1) 127 F B 
ss, 24 and 28-— Confession under infiuence 

of pronise—Admissibility—Influence worn off by 

time—Admissilility. 

Where the confession is made while the accused is 
strongly influenced by the promise made to him by 
the Police Officer that if he spoke the trutb he would 
escape punishment, under s. 24, Evidence Act, 
the confession is inadmissible in evidence, But 
where, however, the effect of the promise had worn 
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off by the time that the confession was made, then 
under s. 28, Evidence Act, the confession is admis- 
sible. Sit Ro Saw v. EMPEROR Rang. 319 
s. 25, Sere Criminal trial ; 701 
S. 32-—-Statement of person who is dead 
contained in deed of family settlement that there 
was partition— Statement in interest of person 
making it—Whether can be admitted to prove 
separation. 

A statement of a person who is dead contained 
in the deed of family settlement tothe effect that 
after the death of his father a partition was effect- 
ed amongst the brothers is a statement which is not 
admissible in evidence to prove separation under 
any provision of the Evidence Act, it being ob- 
viously in the interest of the person who made it. 
Ras Narain v MAHARAJ NARAIN Oudh 785 

S$. 32 (5)—Statement by plaintiff's father as 
witness in previous litigation regarding approximate 
age of plaintif — Admissibility. 

A statement made by the plaintiff's father as a 
witness ina previous proceedings, regarding the 
age of the plaintiff is admissible in evidence under 
s. 32 (5), Evidence Act, on the ground that the time 
of one's birth relates to the commencement of one's 
relationship by blood and a statement of one’s age 
made by a deceased person having special means of 
knowledge relates to the existence of such relation- 
ship within the meaning s. 32, cl. 5 of the Evidence 
Act. Consequently, if a statement as to the exact 
date of birthis admissible under s. 32, cl. 5 of the 
Evidence Act, there is no reason why astatement as 
to the approximate date of birth should not be go 
_ admissible. ABDUL SUBHAN KHAN v. Nusrat ALI 
KHAN Oudh 523 

S. 32 (8)— Dying declaration—Gestures of 
deceased in reply to questions——Admissibility in 
evidence at trial for murder. 

Per Broomfield, J.—Gestures of the deceased short- 
ly before his death in reply to questions put to him 
as explained by the questions will be relevant as 
conduct under s. 8, Evidence Act, although it is 
doubtful whether his gestures in reply to the ques- 
tions put to him or the questions put to him taken 
togetber with his gestures in reply tothem, could 
without straining of language be regarded as a 
ets statement made by him withinthe meaning of 
8. 32. > 
Per Wassoodew, J.—The form of the question can- 
not affect the admissibility of the signs if such signs 
are rendered admissible under the Evidence Act, 
The evidence of this kind is admissible under s, 82, 
not under s. 8, EMPEROR v. MOTIRAM RAISING 

Bom. 422 

———— 5, 35 — Documents containing mere opinions 

of Government Officers whohaveheld no personal 
inquiries— Admissibility. 

The documents consisting of mere opinions express- 
ed in Secretariat correspondence which passed bet- 
ween various officers of the Government who had 
held no personal inquiries in the matter, are inad- 
missible in evidence. GHULAM MOHAMMAD KLAN 2. 
SaMUNDAR KHAN ‘Lah. 626 
——--—_ S, 35-—-Views expressed before final stage — 

Admissibility—Requirements of s. 35. 

The very wording of_s. 35, Evidence Act, conveys 
the idea of a duty imposed upon the maker of the 
entry by law or his official position to record the in- 
formation he posses es or has gathered in an official 
document of the nature described therein. It further 
imports that the entry will be ofa permanent nature 
and thus excludes all such writings as are merely 
of an ephemeral character and in so far as they do not 
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incorporate the result of personal inquiries, are nst 
intended to be used for reference in future. Another 
idea which runsunderneath this section is that the 
person making the entry should be such as is invested 
with authority to record a decision which so far as 
the matter before him is concerned will be final, It 
thus excludes all views expressed before the final 
stage is reached and makes only those decisions 
relevant which constitute the final word in the matter. 

Held, that the letters which passed between the 
various officials cannot be admitted under s, 35 so 
as to make the remarks made therein as legal evi- 
dence in the case. Where the final conclusions ar- 
rived at were recorded in the settlement papers, those 
are the only documents which can be consulted in the 
decision of the cases, GatLam MOHAMMAD Kuan v, 
SAMUNDAR KHAN Lah. 626 

ss. 40 to 43—Decree for confirmation of 
possession — Whether conclusive of possesston— 

Judgnent — Admissibility to show its date and 

legal consequences—Criminal Procedure Code (Act 

V of 1898), ss. 145, 148— Question of possession— 

Civil Court judgment—Its evidentiary value before 

Criminal Court—~Quaere. 

The decree for confirmation of possession and for 
declaration of title cannot be regarded us conclusive 
proof that the decree-holder was in possession on the 
date of the decree. 

A judgment is generally speaking only admissible 
to show its date and its legal consequences. 

Quuere.—lf the decree had been for delivery of 
possession followed by execution, the proof of formal 
delivery of possession might well be treated as 
conclusive proof in favour of the successful com- 
plainant: but where there has been no execution, and 
all that exists is a simple declaratory decres, whe- 
ther the opinion of the Munsif on this matter of posses- 
sion should have any weight at all with a Criminal 
Court which has to decide the question of possession 
on the evidence before it, is doubtful. RAGJAUNATH 
SINGH V. JEMPEROR Pat. 289 
s. 68, provisO—Registered mortgage-deed— 

Executant not denying exccution—Mortgage-deed, 

whether requires legal proof. 

Where the mortgage deed is a registered docu- 
ment and its execution is not denied by the executant 
it cannot be said that the mortgage-deed was 
not legally proved and it is mot necessary to call the 
attesting witnesses t? prove it. Sec Ratan Sinaa v. 
JAGANNAT I Oudh 404 

ss. 68, 71—Mortgage-deed — Execution and 
attestation denied—Hxecution, how to be proved, 

Tf the execution or attestation of a mortgags-deed 
is denied, under s. 68, Evidence Act, a document 
required by law to be attested shall not be used as 
evidence: until one attesting witness at least has 
been called for the purpose of proving its execution, 
if there be an attesting witnes2 left and subject to 
the purposes of Court and capabla of giving evi- 
dence. The necessary conditions for a witness at- 
testing the deed are : (1) that ha has seen the exe- 
cutant sign orafix his mark to the instrument or 
has seen some other person sign theinstrament in 
the presence and by the direction of the executant, 
or has received from the executant a personal 
acknowledgment of his signature or mark and (2) 
that he has signedthe instrument in the presenceo 
the executant. If these tw>conditions are fulfilled 
by a witness, there can be no doubt about his being 
an attesting witness, BANARSI Das Y. COLLECTOR of 
SA 4ARANPUR All. 498 
—s. 73—Court, if can compare disputed 
signatures with those admitted. 
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Section 73 of the Evidente Act, clearly authorises - 


Courts to comparethe disputed signature or writing 
of a person with signatures and writings which have 
been admitted or proved to the satisfaction of the 
Court to have been made or written by that per- 
son, ABDUL SUB. an K-AN v, NUSRAT ALI Kuan 
: Oudh 523 
s. 92, Ser Decree 940 
£, 92 —Sceope of—Document purporting to 
create mortgage with possession—Evidence to show 

‘that intention was to create simple mortgage — 

Admissibility. 

Section 92 of the Evidence Act, forbids the admis- 
sion or consideration of evidence as to the intention 
of the parties, or to contradict the express terms of 
the document, executed between them. When the 
document purports to create a mortgage with posses- 
sion, no evidence can be considered to show that the 
intention of the parties was to effect a simple mort- 
gage and not a mortgage with possession. MANOJARI 
v. KEALIL KHAN Pesh. 510 
——————§, G Waki— Beneficiaries under, not 

signatories to deed—Dispute between them and 

wakif—Beneficiaries, whether parties to deed— 

No other evidence than deed can be given ic prove 

terms. 

Though the beneficieries undera deed olf wakf 
are not signatories to the deed, yet they are parties 
to it within the meaning of s. 92, Evidence Act, 
Consequently where there is a dispute between them 
and the wakif no other evidence, than the deed itself, 
can be given to prove its terms, AHMAD ALI Kean 
p. MOPAMMAD Airzap ALI KRAN All, 15 
—— S. 92— Whether governs decrees—Decree 

basedon award ambiguous in its terms—Examina- 

tion of arbitrator-—Court directing execution to 
proceed on basis of his statement—Legality of. 

Section 92, Evidence Act, does not govern decrees 
and hence wherea decree based onan award isam- 
biguous in its terms, it is open to the Gourt to examine 
the arbitrator and onthe basis of his statement 
direct execution to proceed. Nazir Mosammap KHAN 
v. ABDUL GHANI Lah. 429 

S. 92, proviso 2—Document not requiring 
great formality silent on particular matter— 

Matter not inconsistent with terms of document— 

Oral evidence of separate oral agreement— 

Admissibility. 

In considering whether or not proviso 2 tos. 92, 
Evidence Act, applies, the Court shall kave regaid to 
the degree of formality ofthe dccument. Where the 
document is a mere contract it does not require any 
great formality, and in fact the dccument cannot be 
considered as a jyarticularly formal document at all 
and, therefore, under prcviso 2 cfs. 92, Evidence 
Act, cral evidence is edmissible to prove the exist- 
ence of any separate or. lagreement as to eny matter 
on which the document is silent and which is not 








inconsistent. Friem Kesta Man Nanp Kis ORE v. 
COOPER ALLEN & Co., CawNPorE All. 473 
8. 92, proviso 3— Document in writing— 

Parol evidence to show condition precedent 


contradicting terms of document— Admissibility. 

The condition precedent to which proviso 3 to 
8, 92. of the Evidence Act, refers is a condition, the 
subject-matter of which is de hors the contents of the 
instrument and such thatif effect be given to the 
condition it cannot affect the terms of the document 
itself. Oral evidence ofa condition which directly 
contraveneg the tefms of the document cannot be 
adduced. VALIPIREDDY Parr REDDY v. VALIPIREDDY 
NARAYANA REDDY Mad.669 
$.105. Ses Criminal trjal 458 
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$.108—Person not heard for not less than 
seven years—Presumption that he died on any 
particular date, if arises—Suit for declaration 
that plaintiff is sole owner, his brother being 
dead—Duty to prove date of death—Punjab Land 
Revenue Act (XVII of 1887), s. 44 - Presumption 


unter. 

Under s. 103 of the Evidence Act, when the Court 
has to determine the dateofthe death of a person 
who has not been heard of fora period of not less 
than seven years, there is no presumption that he 
died at the end of the first seven years, or at any 
particular date. The date of death will have to be 
proved. Where oneof two brothers filesa suit for 
a declaration that he was the sole owner, his brother 
being dead, it isthe duty of the plaintiff to prove 
the date of the brother's death, When in the re- 
venue papers, the brother is entered as owner of one- 
half, it is for the plaintiff to disp'ace the presump- 
tion arising from this under the provisions of s. 44 
of the Land Revenue Act. JLAdi BAK. 8. v. SECRETARY 
oF STATE FoR INDIA IN Counciu Lah. 586 
8.115. Ses Hindu Law 350 
———s 145. Sre Evidence Act, 1872, s. 21 805 
$.157, Ses Criminal trial 146 
Executien. Sez Punjab Alienation of Land Act, 

1800, s. 16 243 (b) 

Decree— Liability of heirs—Income accruing 
after death of judgment-debtor— Liability to be 
sold in executicn of decree 

Where the heir: are bound to satisfy a decree 
passed against the estate of the deceased even out of 
ancestral property in their hands, then after the 
death cf the deceased, income from the land left by 
him which has devolved upon his heirs remains part 
of his estate and the produc and income are liable 
to attachment and sale in satisfaction of the decree 
against the deceased. Manzur Hussain v, Firm RAM 
RATTAN S AH-RAJ MAL Lah. 802 

Limitation~Adjustment pleaded by deeree- 
holder--Whether should be given effect to in 
execution—Decree-holder should be giren oppor- 
tunity to prove allegations—Date to be fixed. 

The Court is bound to take notice of the adjust- 
ment pleaded by the decree-holder as having been 
arrived at after passing cf the decree and if it is 
proved, it has to be given effect to in execution. Ac- 
cording to the adjustment pleaded, limitation would 
run frum the various dates uf payments of the instal- 
ments and the application for-execution would have 
to be dealt with accordingly. The decree-holder 
must, therefore, be given an opportunity to prove 
his allegations but it is desirable first that he should 
give as exactly as possible the date of the alleged 
agreement and the judgment-debtor’s reply should be 
recoided. BAIJNATH V. KANnAIYALAL | Nag. 804 

Objections, when should be raised. 

The correct stage at which objections should be 
raised is when the proclamation . for sale is settled, 
and if they are not raised then, they cannot be raised 
later. They must be raised at an early stage of the 
proceedings, Litigation would ccntinue fo an im- 
possible length, if any other rule applied. LAKMIBAI 
v. SEWAKRAM _ Nag. 948 
——— ~ Property in possession of Receiver—Sale in 

execution of decree without leave of Court, 

whither void, : 

When the property is in the possession of a Recei- 
ver it cannot be sold in execution of a decree with- 
cut the leave of the Court which appointed the 
Receiver, but the person who brings about the at- 
tachment and sale of a property in the possession 
of a Receiver appointed by a Court is guilty of con- 
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tempt of Court and the sale is irregular but not void. 
MANGTULAL BAGARIA v. Daya BANKER GoBARDwAN 
Das B ATA Pat. 749 
Right to receive royalty—Attachment and 

sale of—Nature of right sold. 

A right to receive money can only be attached 
and sold as a debt and the debt must be existing, 
and not the money which is to come into existence 
at some future date. MANGTULAL BAGARIA v. Daya 
SHANKER GoBARDHAN Das BHATA Pat. 749 

Sale—Attachment prior to sale, absence of— 

Mere irregularity—Sale, if rendered void. 

The omission to attach property before sale is 
merely an irregularity and does not ipso facto render 
the sale void. Sak ARLAL JAMNADAS v. PrRoJscA 
SoraBst PATEL Bom. 86 

Two persons having decree against same 
judgment-debtor — One taking out execution by 
attachment and sale of judgment-debtor’s alleged 
house- Other applying forrateable distribution — 

Prorerty purchased by him—Mother of judgment- 

debtor suing for possession of house on ground that 

at belonged to her—Suit decreed and possession 
granted—Suit by purchaser against the other decree- 
holder for return of money paid—Maintainability. 

When a person purchases immovable property at 
an auction sale in execution of a cecree of Court and 
subsequently loses the same under a decree passed 
ina suit brought by a third party against the pur- 
chaser, {he decree-holder and the judement-debtor, 
such a purchaser is entitled to bringa suitfor the 
recovery of his purchase money as against the decree- 
holder. 

Money honestly paid by mistake of facts could be 
recovered back although the person paying it did not 
ae himself of means of knowledge which he possess- 
ed, 

The applicant held a money decree against S and 
so did the oppesite party, B. B put his decree in 
execution by attachment and sale cf a housealleged 
to be the property of S. The applicant applied for 
execution of his own decree against S and prayed 
that a rateable distribution be made of the sale 
proceeds. The house was sold for Rs. 40) and pur- 
chased by the applicant. Out of the sale proceeds a 
sum of Ry. 237-6 was paid to B rateably on the amount 
of his decree, Rs. 18-12 were deducted abont the sale 
commission and the balances of Rs, 44-3-6 was paid to 
the applicant himself in respzet of his decree, Subse- 
quently, mother of the judgment-debt or, brought a suit 
fur possession of the house on the ground that it was 
her property and was wrongly sold in execution of 
the decree against her son. Tothis suit both the 
applicants and B were parties. The suit was 
decreed and possession cf the house was delivcred 
to S. Thereupon the applicant brought suit for recovery 
of Rg. 255-126 (that is Rs, 237-6 received by Bas his 
share of the sale proceeds plus Rs. 18-12 sale com- 
mission) from B. 

Held, that applicant was entitled to recover the 
money that the opposite party received out of the sale 
proc ’eds of the house. There could be no doubt that 
boh the parties were under a mistake of fact as to 
the ownership of the house that they brought to sale 
aod now that the house has been held nut to have 
belonged to the judgment-debtor and has been taken 
out of the possession of the applicant, justice, equity 
and good conscience require that the applicant 
should get his money back from whosoever receired it 
in pursuance ofthe sale. SARDAR KHAN v. BADRI 
Prasad Oudh 706 
~- Sale—Agriculturist —Exemption—Obyjection, 

e when to be Emade—House, if should be in actual 
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occupation to entitle him to object—Ciril Procedure 

Code (Act V of 1908), s. 60 (c). 

The objection that the judgment-debtor is an 
agriculturist and that therefore under s. (0 (e), Civi! 
Procedure Code the house could not be attached and 
sold in execution of the decree against him, should 
be raised before the sale and if he does not raise it at 
the proper time he cannot he allowed to raise it after- 
wards. Further, he can object to such attachment 
cnly if the house isin the actual occupation of the 
agriculturist. SAKHARLAL JAuMNADAS v, PIROJSPA 
GORARJI PATEL f Bom. 86 
— — Sale—Defects in proclamation — Judgment- 

debtor aware of defects but not correcting—-W kether 

can object after sale. 

Where a judgment-debtor has had clear notice of 
inaccurate statements in the sale proclamation about 
the charge on the property and had ample opportuni- 
ties cf getting it corrected, he cannot make a griev- 
anceof it after the sale is czmpleted. SAKRARLAL 
JAMNADAS V. Prrods A BORABJI PATEL Bom. 86 
Sale—Time of sale — Sale closed before the 

declared hour—Hetd, no trregularity. 

Where a sale was advertised to take place between 
the hours 11. AM, and 5 P. M. and ib was actually ecm- 
menced at 12 noon and completed at 3 p. m. there 
being no higher bidders, it cannot be said that thers 
wasany irregularity vitiating the sale. Sax ARLAL 
JAMNADAS ¥. PIROJS A SARABJI PATEL Bom. 86 
Extradition Act (XV of 1903), s 22. Ses Penal 

Code, 1860, s. 76 78 (b) 
Family arrangement— Agreement that oral ar- 

rangement should be reduced to writing and register- 

ed—Itis not binding on parties till it is so reduc- 
ed and registered—Hindu Law—Partition, 

Where if was agreed between the parties that the 
family arrangement would be reduced to writing ag 
a partition deed on a stamped paper aud would Le 
got registered : 

Held, that the family arrangement was not œm- 
plete without the execution of a deed of partition 
by the parties. So long as that deed was not ere- 
cuted, the mere oral agreement was not œ mplete so 
asto be binding. GIRD ARI LAL v. BANWARI LAL 

Oudh 877 

Family Settlement— Whether confined to family 

members only or includes illegitimate members 
also. 

The meaning of ‘family’ in the term ‘family 
settlement’ is a wide one, including illegitimate 
members and persons yet tò be born. 
Moneover, it is by no means necessary under the 
law that the provisions in a family settlement may 
be restricted to members of the family alone and it 
is well settled that a stranger can take a benefit 
under a family arrangemznt. Jana Bar apur v. UMA 
Nata Bak: SH SING Oudh 113 
— Family dispute, whether should be in 

existence at time of family settlement. 

It is not necessary under the law that a family 
arrangement should be occasioned by a dispute in 








praesenti. JANG Ba ADUR v. Uma NATH Bax: su 
SINGH . Oudh 113 
Fraud. See Guardians and Wards Act, 1690, 


s. 41 (4) 276 (b) 
Fundamental Rules, Chap. VIN, r. 54. Ste U. P. 
District Boards Act, 1922, s, 90 (4) 583 
Government of Inala Act, 1915, (5 & 6 Geo. V, 
c. 61), 8. 107, Sze Legal Practitioners Act, 1879 


963 

Governmentof India Act, 1919, (9 & 10 Geo. V, 
c. 101), s. 32 (2). See Government of India Act 
1919 s. 96-B 854 
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$.96-B—Rules made by Secretary of State 
under s.96-B—Nature of—Non-compliance with 
them-—Hffect. 
The rules made by the Séeretiry of State for 
India in Council under s 96-B of the Government of 
India Act, 1919, viz., the Civil Sorvices (Classifica- 


- tion, Control and Appeal) Rules, dated May 27, 1930, 


are merely rules for the guidance of Officers of the 
Government of India and of Local Governments in 
the conduct of Official or Departmental inquiriag 
against. officers found to be at fault in the discharee 
of their duties. They can be altered from time to 
time by the Secretary of State for India whenever he 
thinks fit todo so. They cannot, therefore, be said 
to be pert of the contract between the public servant 
and the Crown. At best they bind the consciences of 
ths Secretary of State for India to see that the rules 
which he has himself framed for the purity of the 
administration and for the benefit of all concerned, 
shall be duly observed, but the breach of any of 
these rules can furnish no cause of action against 
the Crown, or against the Secretary of State, who in 
this matter represents the Crown. Non-compliance 
with these rules would “be a good ground for the 
superior officer in his executive capacity setting 
aside the order of dismissal passsd by his official 
subordinate in respect of a servant of the Crown, but 
jt does not furnish the latter with a cause of action 
for damages against the Sscretary of State for his 
dismissal from service. 

The supplementary Rules framed by the Secretary 
of State in 1924 and in 1930, are not made applicable 
to Railway servants. Kancarva Lat v, SECRETARY OF 
STATE FOR [NDIA IN COUNCIL Oudh 834 

ss. 96- B, 131, 32 (2)— Power of Crown to 
dismiss tts servants— Restrictions, tf any. 

Section 96-B, Government of India Act, lays downin 
express terms that every servant of the Crown holds 
office during His Majesty's pleasure, and the only 
restrictions, if any, upon the exercise of His Majesty's 
pleasure to be suught for in the provisions of this 
very Act and inthe rules and regulations framed 
under this very Act by the Seacretary of State for 
India in Counciland by the Government of India 
and by Local Goveruments in accordance with powers 
delegated tothese authorities under the Act itsəlf, 
It ig nowhere laid down in any section of this 
Statute thatthe exercise by the Crown of its prero- 
gative in the matter of the appointment and dismissal 
and removal of any person in the civil service of 
the Crown can be questioned in a: Court of law, 
This immunity of the Crown from liability to be 
sued ina Civil Court in respect of acts of soverign- 
ty inthe matterof the appointment and dismissal 
of its servants is also brought out clearly by sub- 
s. 2ofs. 32 of the Act, 

When the Crown of England assumed the so- 
vereignty over India every person then in tha civil 
sérvice Of the East India Company was naturally 
presumed to hold office during His Majesty's pleasure, 
and the nature of this tenure of office was made ex- 
plicit by the provisions contained ing. 96-B of the 
Government of India Act, 1919. Kan ,AIYA LAL v. 
SECRETARY OF STATE dork INDIA IN CouncIL Oudh 834 
Guardians and Wards Act (VIII 0f1890), s. 31 

— Alienation by guardian with Court's sanction— 

‘Validity— Alienee,if should prove benefit of sale to 

minor. 

‘Where the guardian ofa minor appointed under the 
Guardians and Wards ect alienates a property with 
sanction of Gourt under 3.31, the alienee, inthe 
absence of fraud or any underhand dealing on his 


part, can rely cn it and he need not prove that the 
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sale was in the interest of the minor. BALAJI VASUDEO 
AT AWALE v. SADAS IV KASJINATA LAVATE 
Bom. 530 


5. 31—Sanction order not reciting necessity 

—Order, if rendered invalid. 

The order granting sanction is not rendered invalid 
by the fact that it did not recite, as required bys. 31 
(2) the nacessity for the sale or tha advantage to be 
derived from it. Banast Vasupro ATHAWALE v. 
SADASHIV Kas InaTa LAVATE Bom. 530 

s. 39—Removal of guardian—Condiions— 

Fact that minor wis of sufficient age to express 

preference for one person over another—Whether 

sufic'ent reason forremoval. 

Tha factthat the minor being about 19 years of 
age wassufliciantly old to be able to express a pre- 
ference for ons psrson over another for his guardian- 
ship is not a reason for removal of a guardian, Courts 
removing guardians must, first of all, bs satisfied 
that there are present one or more of th3 reasons for 
ithe removal of guardians set out in s. 39, Guardians 
and Wards Act, and should expressly state what the 
reasons are which justify the order removing the 
guardian. KUMARASWAMI CGounDAN v. AYYA GOUNDAN 

Mad. 258 
—————§. 41 (4)—Discharge of guardian—lHffect— 

Discharge from liability to account—Surtt by ward 

for account— Matntainability—Praud. 

The discharge of a guardian under s, 41 (4) of the 
Guardians and Wards Act, discharges the guardian 
not only from ths liabilities to which he is subject 
under the Guardians and Wards Act, but also from 
his liability under the general law to render an 
account of his management to the ward except in 
respact of frauds committed by him. The ward can- 
not, therefore, maintain a suit against a discharged 
guardian for rendering of accounts except in respect 
of fraud, IXANNEGANTI Ramayya v. KANNEGANTI 
TULASAMA Mad. 276 (b) 
Habsascorpus. Sss Lunacy Act, 1912, s. 33 119 
Hindu .Law -Alfenation—Mortgage held not bind- 

ing on -joint family—Validity tobe determined 

under Contract Act, 

Where once a mortgage is held not to ba binding 
on tha joint family, tho principle goveraing the joint 
family would not apply t> the mortgage. The vali- 
dity of the terms of ths mortgage will have to ba 
determined under the provisions of the Contract Act, 
and not under ths provisions of the Hindu Law 
relating toa joint Hindu family. A valid contract 
is bindingon the pirties, Unalas3 the mortgagors or 
their repressntatives show that ths contract was not 
valid, they would bs bound by the terms of the 
contract. Banagst Das v. CoLLecTtoz OP SacARANPUR 

: All. 498 
Benami—Father’s conduct in purchasing in 
son's nime and recording property tn son's name— 

Whether leasd to estoppel from pleading it - was 

“father’s property— Hztoppel—Hvidence Act {I of 

1872), s. 115. 

It is common practice for a father tc acquire 
property inthe nams of his son, andthe son would 
probably know and certainly would have known if 
he had made any enquiry, that the properties were 
acquired by the father vut of his own money and 
that the son was never in possession to acquire it. 
Under such circumstances, the conduct of the father 
in purchasing the property inthe name of the son 
and recording it in the son’sname in the Record of 
Rights does not lead to estoppel against the father 
from pleading that the property was not the property 
of his son. GOPAL v. Krsuaosa Nag. 350 
enam Debts—Manager of joint family-—Personal 
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liabtlity—-Adult co-parceners—Liability, extent of 

—Minor co-parceners, when personally liable— 

Ratification on attainment of majority. 

In the case of debts contracted by a maneger, in 
pursuance of his implied authority in the ordinary 
course of the family business, there isa distinction 
between the liability ofa manager and the liability 
of his co-perceners. The manager is liable not only 
to the extent of his share in the joint family pro- 
perty -but, being a party to the contract, he is 
liable personally, that is to say, his separate pro- 
perty is also liable. But as regards the other co- 
parceners, they are liable only to the extent of their 
interest in the family property, unless, in the case 
of adult co-parceners, the contract sued apor, 
though purporting to have Leen entered into by the 
manager alone, isin reality one to which they are 
actual contracting parties, or one to which they can 
be treated as being contracting parties by reason of 
their conduct, or one which they have subsequently 
ratified; and in the case of minor co-parceners, 
unless the contract has been ratified by them on at- 
taining majority. Firm Mrssas. Ganpat Rar-Kesso 
Dass v. BADRI NATH Pesh. 921 
- Family arrangement — Settlement of 

doubiful claim-—-Whether sufficient consideration. 

The settlement of doubtful right is a sufficient con- 
sideration to support a family arrangement. RADZA- 
RANI Dassya V. BRINDARANI Dassya Cal. 545 

Family settlement — Consideration, 
necessity of. 

There can be no family settlement unless there ‘is 
a dispute to settle and inorder to be valid a family 
settlement among members of a joint Hindu family, 
there must always be some consideration. DATTA- 
TRAYA GOVIND KRispNAPAKSHI v. NARAYAN GANGARAM 

Nag.217 
—Father— Purchase of property with his 
own money in son's name—Presumpiton—Benami, 

Where a Hindu father has acquired a property in 
the name of his son, for whatever reason he did it, 
once itis established that the property was purchas- 
ed with his own money and not with the joint 
family money, the presumption is that be intended 
to make the purchese for his own benefit and not 
for the benefit of his son and the property is prima 
facie his self-acquired separate property. GOPAL v. 
KCESHAOSA Nag. 350 
————--Impartible estate—Acquisition — Holder 

acquiring property and intentionally incorporating 

with estate— Succession devolves on single heir. 

The rule is firmly established that if any property 
acquired by the holder of an impartible estate is 
intentionally incorporated by him with the estate, 
it would not be governed by the ordinary rule of 
inheritance but would devolve on a single heir, 
SoNESHWARI PRASAD NARAIN Dro v. MALES. WARI 
Prasan Narain DEO P C 347 
c Maintenance — Interest granted ig 

not impartible—Merger with impartible estate— 

Intention. 

The interest of the khorposhdar inthe land grant- 
ed tohim for maintenance is not an impartible 
estate, and the purchaser of that estate steps into the 
shoes of the khorposhdar and holds it as a partible 
property subject to the ordinazy rule of succession, 
There is no warrant for the proposition that the mera 
fact of the purchase having been made by the holder 
of the ancestral estate causes a merger of his self- 
acquisition in that estate. Norcan merger be estab- 
lished on tne doctrine of justice, equity and good 
conscience. venin cases where a lesser interest 
yests in a person who holds the greater interégt 
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merger would depend upon the intention of that per- 


son. If no intention is expressed or implie4, or the 
party is incapable of expressing his intention, the 


Court has to consider what is beneficial to him. 
SOMESHWARI PRASAD NARAIN Dro ~v. MAnES.WARI 
Prasap NARAIN DEO PC 347 


impartible estate—Maintenance—Village 
grantcd to junior neuber for maintenance—Grant 
ws resumable — Grantee has absolute right of 
transfer during lifetime. 

A village granted to a junior member in licu of 
maintenance is resumable on failure of his male line, 
bat until that event takes place, the grantor has no 
interest in the property. The grantee is the absolnte 
owner thereof, and has an unrestricted power of 
transfer. If a transfer is made, the transferee holds 
the property as afull proprietor, and the grantor has 
no right to interfere with him until the extinction 
of the male line of the grantee When that incident 
takes place, the tenure of the grantee comes tọ an 
end, and the property reverts to the grantor. 
SoMESHWARI PRASAD NARAIN Deo v. Ma: ESHWARI 
PRASAD NARAIN DEO P è 347 
Joint famlly—Acquisition —Alienation by 

manager for purposes not binding on family— 

Another member obtaining declaration that it is 

not binding—Share recovered by such member, if can 

be regarded as his self-acquisition. 

Although partition must be of the property ag 
it stands on the date of the partition, but this can 
be predicated only of that property which is admitted- 
ly joint. The question whether acertain item of 
property whichis claimed by a member of the joint 
family as his separate property is so or not stands 





_ona different footing and it has to be determined on 


its merits, When a manager ofa joint family govern- 
ed by Mitakshaia, alienates for a purpcse not bind- 
ing on the family, any specific itemof family pro- 
perty, he does not convey any title to that specific 
item by the alienation to the alienee but hecreates 
in favour of the alienee, the right to obtain by 
partition the specific item or its equivalent within 
the limits of the alienor’s share. So long as the 
family remains joint, there is ccmmunity of interest 
and unity of possession between all the members of 
the family. Itis only in regard to separately ac- 
quired property of any member of the joint fa mily 
that itcan be predicated that the other members of 
that family have neither community of interest nor 
unity of possession. The alienee of any specific item 
of joint property or the undivided interest of a eo. 
parcener must go through the process of partition 
before he can complete his title to the whole or part of 
the specific item of property (or its cquiv alent) or the 
undivided share transferred to him. As partition 
is the only medium which enables the transferee to 
realize the fruit of his transfer by securing posses- 
sion, it may well be affirmed that the fact of actual 
possession by tne alience of what is transferred to 
him presupposes a partition of the whole joint family 
property or of the specific property transferred. 
The alienation in so fur as it affects the alienor's 
interest, becumes operative from the date of the 
alienation The share that is recovered by theeon- 
testing co-paicener cannot strictly be called self- 
acquisition fur the contesting member cf the family 
if successful, effects an avvidance of the alienation in 
the interest ofthe family. DEORAO y. ASARAM 
feo see Nag. 480 

ska dêgan Presumptton of jointness—Separation 

—Burden of proof. 

The presumption of Hindu Law in favour of joints 
ness is peculiarly strong in the case of brothers, and, 
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therefore, the burden of proving separation lies 
heavily upon the plaintiffs who assert it although it 
may be that the task of the plaintifis to prove separa- 
tion has become more difficult by lapse of time 
Raz Narain v. MAHARAJ NARAIN ~ Oudh 785 
aman Joint famlly—Property vesting ina member 

—Divesting of interest by disclatmer —When valid. 

Except in the case of partition among the mem- 
bers of a joint Hindu family where the unities of 
possession, interest, title and time are complete and 
except inthe case of entrance toa religious order 
involving complete renunciation ot the world, no 
person can divest himself of interests which have once 
vested in him by a mere disclaimer. A title once 
vested can be divested only by a recognized convey- 
ance or by scme other means allowed by law and 
cannot pass by mere assent or ear when the 
or 


law requires a conveyance the purpose. 
DATTATRAYA GovIND KRISuNAPAKSHI v. Narayan 
GANGARAM Nag. 217 


Throwing separate property into 
common stosk—Income used only for support of son 
—Byidence, if sufficient to prove waiver of separate 
Whos tle son hasnot pleaded any facts showing 

that the property acquired hy the father has been 
thrown into the common stock and the only evidence 
to show that it was thrown into the common family 
stock and treated as joint family property is that 
the income from this property was used by the father 
to support himself and his son, the evidence is not 
sufficient that the father intended to waive his sepa- 
rate rights to his self-acquired property. His be- 
haviour in using the income in this way might well 
be due to natural family affection, and, it would be 
unfair to assume merely from this that he had in- 
‘tended to give up all his rights to that property. 
The son has no share init, GopraL v. KESHAOSA 
, Nag. 350 

Malntenance—Widow — Pest —Reduction 
in allowance, when allowed. — 

The test for determining maintenance allowance to 
a Hindu widow is whether the scaleis suited to her 
husband's position in life, and the general principle 
that should be applied in sucha case is b see 
whether the sum awarded would enable tho lady to 
live consistently with her position of a widow in 
something like the same degree of comfort and with 
the same reasonable luxury of life as she had in her 
husband's life-time. ; 

The claim of a Hindu widow fur maintenance js 
not based on contract but on the provisions of Hindu 
Law which expressly govern the rights and duties of 
the different members of a joint Hindu family. It is 
competent to entertain suits for the reduction of the 
maintenance allowance granted to a widow for 
sufficient reasons such asthe permanent reduction of 
the value of the property. Maintenance decrees are 
by their very nature clio to reduction according 

hange of circumstances. 

to rela, Veneer: on facts that where the fallin the 

income was not of a permanent nature and the main- 

tenance allowed was just sufficient for bare mainten- 
ance of the widow cf a taluqdar, reduction in the 
maintenance allowance would not be justified. 

MAHESHWARI PRASAD V. SAHDEI KUNWAR - Oudh 227 

Minor—De facto guardian, altenatton by — 

Whether binding—Difference between Dayabhaga 

and Mitakshara aj pool, 

Under the Hindu Law the de facto guardian ofa 
minor can validly sell the property of the minor to a 
third person for legal necessity. Under the general 
law of course a de facto guardian, being a person who 
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assumes guardianship without any authority has no 
legal power to sell the minor's property, though he 
may take upon himsclf important responsibilities in 
relation to it. But under the Hindu Law, the right 
ofabona fide incumbrancer who has taken froma 
de facto manager a charge on lands created honestly, 
for the purpose of saving the estate, or for the benefit 
of the estate, is not {provided the circumstances would 
support the chsrge had it emanated froma de facto 
and de jure manager) affected by the want of union 
ofthe de facto with the de jure title. As regards 
the Dayabhaga Schoo] it is true that a member of a 
joint Dayabhaga family has a defined share in the 
property jointly possessed by the family, while the 
Mitakshara co-pareener has only an undivided in- 
terest in the property which is jointly owned. But 
Dayabhaga families require managers no less than 
Mitakshara families, and the alienations by de facto 
manager stand on the same footing as there under 
Mitkashara School. Noxus LAL J.a v. RAJESWARI 





KUMARI Pat. 213 
Partition, Sre Fimily arrangement 877 
~————— Joint family—Occupancy — rights 


acquired with joint family funds—Interest in lands, 

if belongs to individuals in whose names they are 

recorded in Revenue papers. 

Where an absolute occupancy field and an occupan- 
ey field are acquired with the aid of the family funds 
the interest in the land which follows from the con- 
tract of tenancy must belong to the joint family and 
not solely to the individuals whose names are re- 
corded in the Revenue papers. The record only 
means that they are in the first instance liable to 
pay rent tothe landlord and does in n> way detract 
from the rights of the joint family in the holdings. 
DEORAO V. ASARAM Nag. 480 
——- Succession — Unborn son—Status of— 

Unborn son, if entitled to property of father in 

es to son who had separated some years 

efore. 

Under the Mitakshara School of Hindu Law the un- 
born child is as much a member of the joint Hindu 
family as the child that is born because his rights 
go back tothe time of his conception and he is 
deemed to have been born from that date, An 
unborn son of a Hindu father is, therefore, entitled 
to the property of his father in preference to a son 
who had separated from the father some years before, 
KEUS. aLpas KHEMO: AND V. MULIBAI Sind 588 
Surrender—Reserving small monthly 
allowance does not make surrender invalid. 

Deed of surrender by a limited owner will be up- 
held even where small portions have been reserved 
for maintenance ofa limited owner bs she a Hindu 
widow ora Hindu mother or a Hindu daughter. 
RAD JARANI DassYA v. BRINDARANI DassyA Cal. 545 
ee Surrender by limited owner—It must 

be in favour of ail reversioners. 

The surrender by a limited owner must be in favour 
of all the reversionersfor the time being at the time 
of the execution of the document. Where on the face 
of the document of surrender the deed of relinquish- 
ment appearsto bein favour of a reversioner but he 
is described, there in his capacity as karta and that 
the intention wasto transfer the interest estate in 
favour ofall it is a valid surrender, JlADZARANI 
Dassya v. BRINDARANI Dassya Cal, 545 
———-— Widow. Sze Transfcr of Property Act, ee 


Gift—Gift deed reciting that hus- 
band desired her todo some charitable act— Absence 
of evidence that it is false~Presumption—Gife, 
validity of., 





s., 53 
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Where the deed of gift made by a widow stated 
that her husband desired her to do some charitable 
act for his salvation and it is not possible to get 
any independent evidence and the widow is dead, 
the recital should ba presumed to be correct in the 
absence of evidence to the contrary. Irraspective 
of any question regarding the extent of the property, 
the gift mads by the widow in pursuance of such 
direction would be perfectly valid and as she would 
be making the gift according to his directions and 
as his agent and it would not strictly be an act of 
the widow. PRABLALA KRISHNAMURTHI v. VALLURI 
LINGAYYA Mad.632 


—-Widow—Gift by widow to temple of husband's 
property for husbands and her own salvation— 
Validity—Gift, if should be made on suitable 
occasion enjoined by Shastras. 

Thoughthe erection of temple, installation ofa 
deity, andthe creation of an endowment, may not he 
absolutely necesiazry, they are regarde] by the Hindu 
community as reasonable and proper and conducive 
to ths spiritual salvation of one’s soul. Consequent- 
ly, a gift made bya Hindu widow wh is inan ad- 
vanced stage of her life of one sixth of her husband's 





property for building of a temple which would con- ` 


duce to the salvation of her husband’s and her own 
soul, is reasonable and valid, For validity of such a 
gift it is not essential that the gift must have been 
made on some suitable occasion enjoined by the 
Shastras sush as the performance of sradha and the 
. like. Ordinarily such gifts are made on such and 
Similar occasions. But it does not follow that if the 
gift is not made on such oczasions it is nec2ssarily 
invalid. Thereis no warrant either in the decided 
cases orin the texts of Hinda law for this new 
principio, PRABHALA KRISANAMURTAI v. VALLURI 
LINGAYYA Maud. 632 
——— Widow's estate—Nature of. 

A Hindu widow or a Hindu daughter ora Hindu 
mother represzntsthe last male owner of an estate 
fully, for some purposes and it would notbe right to 
describe her right as aright of enjoying her hus- 
band's estate now that her rights are properly under- 
stood. RADJARANI Dassya v, KRINDARANI Dassya 5 

5 


Cal. 5 
Husband and wife. Ses Penal Code, 1860, s. 323 
330 





Decree for maintenance creating charge 
and imposing personal liability—Purchuse of 
property in enforcement of charge, whether ex- 
tinguishes personal liability. 

In the case of a decraefor maintenanee in favour 
of the wite imposing a persunal liability on the 
husband and declaring a charge on cartain property 
belonging to him, the fact of the wife purchasing 
the charged property in executio2of the decree does 
not involve the extinction of her claim against the 
defendant personally for future maintenanca, 
GopIseTT1 SANYASI Kao Dora v. Mu. B. JAGANNADHA 
Das Mad. 647 


Restitutton of conjugal rights~Suit for— 
Relief discretionary — Detay in bringing suit— 
Relief is generally refused. 

In a suit for restitution of conjugal rights the relief 
is discretionary. The question has to ba decided 
according to personal law and the principles of jus- 
tice, equity and goud conscience so far us they acre 
not inconsistent with it. Whee there is long delay 
for which no explanation is given in instituting the 
suit, the relief is generally rafussd by Courts, 
Bano v. Gautam Mustara Kuan Lah, 961 
i Wife's right to separate maintenance 


ms 1 65-—G, L~-VU 
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Conditions—Abanionment by husland~Right tó 

Separate maintenance, 

Cruelty and abandonment are not the only groun Is 
on which separate maintenance could be allowed to 
a wife. Wherever she lives away from the husband 
for justifiable reasons, she is entitled to separate 
maintenance. Where the husband contemplating a 
second marriage took his wife to another place 
and made arrangement for her stay there intending 
that she should stay there alone: | 

Held, that the case was one of abandonment of 
the wife and the wife was entitled fo separate main- 
tenance. VENKATAPATLI NAYANI v. PUTTAMMA NAGITH 

Mad. 314 
income Tax Act (XI of 1922), s, 2 (1)—“Dharat”, 
meaning of. 

“Dharat” means weighing charges which are levied 
by the landlord on the tenants of the lands in ad- 
dition tothe rent which he receives from them. 
Therefore, the Dharat income clearly falls within the 
provision of sub-cl. (1) of s. 2, Income Tax Act, and 
is exempt from the provisions of the Income Tax 
Act. Propynazap Stup Farm, MONTGOMERY v. 
COMMISSIONER oF INcoms TAX, PUNJAB Lah. 141 
———— S. 4 (2) —‘Aceruing” and “arising” in 

s. 4 (2)—Meaning of—Income, whether accrues in 

pirticular country, merely because it s earned 

there or incountry where it is paid, 

The words “accruing” and “arising” in s. 4 (2), 
Income Tax Act, denote the same idea or ideas very 
similar, and both words are used in contradistinction 
to the word “reczive” and indicate a right to receive. 
They reprezent a stage anterior to the point of tims 
when the income becomes receivable and connote a 
character of income which is more or less inchoate; 
income cannot be said to have accrued or arisen ina 
particular country by reason of the fact that it is 
earned in that country but on the contrary incom? 
accrues or arises inthe country where there isa 
right to demand payment of it or where in fact it is 
paid. T. Visaya RAGAAVACAARYA V, COMMISSIONER OF 
Income Tax, LAORE Lah. 643 
s. 4 (3) (1;—Charitable trust—Stud farm — 

Disbursement of fund at discretion of oficer com- 

manding—No property set apart for charitable pur- 

pəses—Fund, if exempt from income-taxunder s. 4 

3) (i). 

ee was no trust-deed in respect of the alleged 
stud farm, nor any instrument of leasa executed 
between Government and Officer commanding who 
was given discretion to disburse the fund as he 
thought ft, Frm the account of the previous ten 
years it was clear that a huge sum was paid ag 
bonus to the regiment. Similarly sums to the ex- 
tent of Rs. 6,000 odd and Rs. 3,50) odd, respectively 
were shown as unparticularised. Rupee 23,t13 appear- 
ed to have been spent on “farewell to the Command- 
er-in-Chief”. The Mess car account took away 
Rs. 2,944, Rs. 698 had been sp3nt on a welding 





Paid, that these disbursements did not justify thə 
conclugicn thatthe property wus held in trust wholly 
for charitable purpuses, nor could it be suid to beso 
held in part in ths absence of any part of property 
being set asidefor any charitable or religious pur- 
poses, so that it can be identifed as appropriated 
exclusively to such purposes; 

Heid, also that however benevolent or liberal the 
objects of a trust may be, so lung asthe trustee hag 
any discretion left inthe matter, the tiust cannot bs 
supported as a charitable legacy. PRJBYNABAD STUD 
Warm, MONTGOMERY ¥. COMMISSIONER OF Income Tax, 


PUNJAB. Lah, 141 
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Ss. 4 (3) (IN—" Religious and charitable 
purposes "—Consiruction. 

The proper construction of the words “ religious 
and charitable purposes " in the Income Tax Act, is 
to be judged not by the personal law of the assessees 
but according to the general principles of construc- 
tion applying to statutes. COMMISSIONER oF INCOME 

AX, BIHAR & ORISSA v. HUMAYUN Raza Pat. 32 
S. 10 (2) (IX)—Assessee advancing sums to 

contractor in Kabul—Accounts settied and certain 

sum found due—Debtor agreeing to make payments 
Cheques recovered from  Government— Pull 
payment not made- Debtor absconding to Kabul— 

Loss, whether loss pertaining to money-lending 

business—Debt, when became bad debt. 

Large sums were borrowed by a certain con- 
tractor from the assesses firm. The final adjust- 
ment between them took place when a sum of 
_ Rs. 24,388 was found due by the contractor. The 
parties came to an agreement about this to the effect 
that this sum would be repaid to the assessee firm on 
_ Teceipt of cheques from the Government; if the 
_ cheques were. less than the amount or in excess of the 
amount the less or the excess wasto be divided be- 
. tween them, that is to say, ifthe cheques came to 
; more than Ks, 24,388, the assessee firm was to get 
half the excess, and if they were less the assesses 
firm was to bear half the loss...A small amount was 
_ recovered by cheques bringing’ the total balance 
down to Rs. 21,768, and then the contractor who had 
come from Kabul, went back to Kabul without pay- 
ing any ofthe other cheques received from Govern- 
_ ment. These was no evidence to show that the 
. Money advanced wasnot a loan but wes capital in- 
vested in the contractor's business : 

Held, that this was a loss pertaining to the money- 
lending business and not a loss of capital invested 
in the contractor's business; 

Held, further that it was not till three years after the 
date of the final adjustment that it could be said that 
. this became a bad debt. Had he come back before that 
„and started contracting business in India, the assessee 
. firm would probably have sued him for the amount, 
but it would have undoubtedly been premature to 
. Wipe out this debt as bad prior to three years after 
the date of final adjustment. . It became a’ bad debt 
actually in the account period under discussion, 
namely on three years afterthe date of final adjust- 
ment and an allowance should have been made for it 

under s. 10 (2) (ix), Ine.me Tax Act. Harnanp RAI- 
HarsBiacaT Rat v, COMMISSIONER oF Income Tax, 
PUNJAB Lah, 367 
— $, 13— 5.13, interpretation of —Assessee, if 

prevented from changing method of accounting. 

An assessee cannot be said to be never at liberty to 
alter the method of acccunting which he has regularly 
employed once, What he must alter, however, is his 
regular method, that is to say, he must abandon what, 
up to that time, has been his regular method, and start 
a new regular method, and not merely anew method 
for a casual period. 

Per Rangnekar, J.— There is nothing in the section 
or the Act to prevent an assesseefrcm changing his 
method. He hasof course to satisfy the Income-tax 
Authorities that he is doing so in gocd faith, and if 
the revenue is nut likely to be defrauded, the Income- 
tax Officer willaccept the new method, and if he 
refuses, his discretion can be questioned on an appeal 
to the superior cfficéls. SaRUFCLAXD PANNALAL V. 
COMMISSIONER OF JncomyE Tax Bom, 581 (b) 
&,24—Assessee trader in salt depositing 
securities with Salt Commissioner Jor deferring 
payment for salt — Epstem of deferred aynient 














(1936 
Income Tax Act- contd. 


abolished—Assessee selling securities at loss and 

paying cash~Loss, if loss in salt business. 

The assessee, who was atrader in salt, was in posses- 
sion of certain securities which had been deposited 
with the Commissioner ofsalt against the purchase 
of salt for which the payment could be deferred for 
six months. The system of deferring payment up to 
six months on adequate security being given, was 
abolished and salt could only be purchased against cash 
payments. The assessee, sold his securities and su ffer- 
ed aloss thereby. He claimed this loss as one suffer- 
ed in salt business : 

Held, that the buying of the securities was not com- 
pulsory as he could pay cash atonce. His loss, there- 
fore, in selling the securities was a capital item. If 
there had been & gain by the sale, it would not have 
been included on the return or assessed. Hrra NAND- 
JALI Ram SINGG w. COMMISSIONER or Income Tax, 
RAWALPINDI Lah. 671 
-$. 34— Final and conclusive assessment 

made—Re assessment, if proper. 

Income in respect of which a final and conclusive 
assessment has been made cannot be subjected to re~ 
assessment, except when the assessment has been 
fixed at too low a rate, either under s. 34 or any other 
section of thé Income Tax Act. CoMMISSIONER OF 
Income TAK, BURMA v. Dey Brot.Ers Rang.3 S B 
-— $. 34—Income, etc, that have escaped 

assessment—Liability to be assessed, 

Income, profits and gains liable to assessment but 
which have not been assessed in the year of assess- 
ment in which they are chargeable, whetheror not 
they ure derived from the same source as income 
that has beenso assessed, are within s.3iand are 
liable to be assessed within the period prescribed in 
that section as being income, profits and gains that 
have escaped assessment. COMMISSIONER OF INCOME 
Tax, Burma v. Dry RROTHERS 7 Rang. 388 

S. 34—Onus under—Whether lies on Income- 
tax. Authorities to satisfy Court that income has 
escaped assessment-No misdirection in law— 

Materials to find that income, ete, had in fact 

escaped assessment—Court, if will interfere. 

Under s. 34,Income Tax Act, an onus does not lie 
upon the Income-tax Authorities to satisfy the Court 
upon the facts that income, profits and gains had 
escaped assessment. The effect of so holding would 
be that in every case in which proceedings are taken 
under s, 34,the assessee would have an appeal upon 
the facts. Unders. 34, if the Income-tax Authorities 
have nct misdirected themselves in law, and there 
were any materials before the Income-tax Authori- 
ties upon which they could find that income, profits 
and gains had in fact escaped assessment, the Court 
will not interfere or disturb the finding of fact at 
which the Income-tax Authorities have arrived. 
COMMISSIONER oF Income Tax, Burma v. Dey BROT: ERS 

Rang. 3 SB 
8. 34—8. 3), applicobility when some portion 
of income has not been included. 

Section 34 is applicable to cases in which either 
no assessment at all has been made upon the person 
who received the income, profits or gains liable to 
assessment, or where an assessment has been made 
in the ecurse ofthe year, but some portion of the 
income, profits or gains of such assessee for some 
reason or other has not been included in the order of 
assessment, such income is income which has “ es- 
caped assessment "in the year, and falls within the 
ambit of s. 34 of the Act. i 

Held, that the assessment that has been made 
under s, 384 has been based not upon facts, but upon 
surmises and hypothesis for which there was no sound 

e 
e 
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foundation, and, the assessment under s. 34 could not 

be sustained. COMMISSIONER OF Income TAN, BURMA 

v., Dey BROTHERS Rang. 3 S, B. 
s 48 (2)—Applicability. 

Section 48 (2), Income Tax Act, applies to the case 
of a member of a firm when the rate of income-tax 
applicable to his total income is either less than the 
rate at which the firm's income is assessed or is below 
the minimum chargeable with income-tax ; it applies 
toa person who has been assessed and does not 
apply t6 a person who was dead before the assess- 
ment on his income was made. ZENAB KADERBSOY v. 
SECRETARY OF STATE Sind 328 

S. 48 (2)—K doing partnership business 
with sons dying in 1926—Bequest of shares in 
profits to wife—New partnership between sons— 

Assessment for 1927-28—Refund received by sons— 

Widow's application for refund—Held, widow 

cannot claim refund through her husband who was 

partner only till 1926. 

The appellants hushand- Æ who was doing busi- 
ness along with his son died and the partnership was 
dissolved. K had bequeathed his share of profits in, 
the firm to his widow, the appellant. The sons, how- 
ever, carried on business in the name of the old firm 
and in 1927, entered into a partnership between 
themselves. The partnership deed was duly register- 
ed. The firm was a registered firm and was taxed 
for the assessment year 1927-28, on the basisof the 
accounting year October 1925 to October 1926, at the 
Maximum rate of 18 pies in the rupee. Tach of the 
partners, the six sons of the deceased K, applied 
under s. 48, Income Tax Act, for a refund of the tax, 
the rate of tax on the individual income of each 
partner being less than the rate at which the firm's 
profits were assessed. They were all paid the refund 
on their applications. The appellant also, on the 
strength of her husband’s will, applied to the: Income- 
tax Authorities for a refund, but herapplication was 
refused on the ground that she was not a partner in 
the firm: 

Held, thatthe fact thatthe profits were bequeath- 
ed to her under the will of her husband would not by 
itself entitle her to make any claim for refundas a 
partner and hencs she could not claim refund as a 
partner through her husband who was a partner in 
the registered firm only until October 1926. ZENAB 
KADERBHOY v. SECRETARY OF STATE Sind 328 
-—— S., 48 (2) prior to amendment by Act 

XVIH of 1933—inor, if can be member of firm~ 

Whether entitled to claim refund under s. 48 (2)— 

Defects in old section. 

The phrase ‘a member of a firm’ means and can only 
mean a person who has entered into partnership with 
another person or persons. If a minor is incapable of 
entering intoa partnership with another person or 
other parsons he cannot bs a member of a firm in 
which he is not a partner. Therefore a minor was not 
entitled to claim a refund under s. 48, cl. (2), Income 
Tax Act prior to its amendment by Act XVIII of 1933, 

It is rather unfortunate that the legislature had 
made a serious omission in the old section in not pro- 
viding for relief to minors who forthe purpose of 
income-tax stood on the same footing as adults, and 
who were admitted to the benefitsof partnership ina 
firm although they did not thereby become partners in 
theeve of the Jaw. This omission has now been set 
right by the amending Act. JAMSYED Soran Katrak 
v. SEORETARY oF State Sind 565 

8.60—Notification under s. 60 exempting 

pay paid outside India in case of persons residing 
outside India is superfluous. 

, The notification issued under s. 60, Income Tax Act 
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exempting pay, leave salaries, paid outside India, in 
case of persons residing outside India is superfluous, 
as it is difficult to hold that pay accrues in British 
India if it is paid outside. VWisaya Rac 1avaniarya V. 
COMMISSIONER OF Income Tax Lah. 643 

s. 66 (2)—Fees paid by assessee under 

s. 66 :2)}— Fees, if form part of cost of reference 

—Order directing Commissioner to pay costs 

Whether covers return of fee. 

The fee paid by the assessee unders. 66 (2), Income 
Tax Act, is part of the assessee’s costs of the refer- 
ence, and consequently an order directing the Com- 
missioner to pay the costs covers the return of the 
fee as being part of the out-of-pockets of the assessee. 
In cases in which the assessee is ordered to pay 
costs, the Court can, if it considers that credit 
should be given to the assessee for the fee, give the 
Commissioner his costs less Rs. 100. COMMISSIONER 
oF Income Tax, BOMBAY v. GOPAL VAIJNATA MaAnogar 

Bom. 518 
ss. 66 (3°, 13—~Question whether the 

Income-tax Officer was wrong inlaw in not accept- 

ing assessee’s changed method of accounting—~ 

Whether involves question of law — Reference, if 

competent. 

Where the question is whether on a true construc- 
tion of s.13 of the Income Tax Act, the Income-tax 
Officer was wrong in law in not accepting the changed 
method of accounting employed by the assessee, that 
question really involves an actual question of fact, and 
a hypothetical question of law. Therefore no reference 
the High Court is competent under s. 66 (3). SARUP- 
CaAND PANNALAL V. COMMISSIONER OF Income Tax 

Bom. 581 (b) 
Injunction—Balance of advantage not extsting— 

Injunction pending suit, if can be issued. 

Where there is no balance of advantage, the Court 
should certainly not issue an injunction pending de- 
cision of the suit. Gorr Cuanp Sines v. Hast HABIB 
GUL Pesh. 112 

Injunction cannot be issued toCourt not 
subordinate to Court issuing it. 

An order of injunction for stay cannot be issued 
by one Court to another which is not subordinate 
to it. Gorr OHAND SINGA v. Hast HABIB GUL 

Pesh, 112 

Suit for declaration and application for 
injunction for stay of execution—Duty of Court 
to decide preliminary issue as to jurisdiction before 

issuing injunction i 

Where a suit is filei for declaration thata decree 
is not executable and that the plaintiff had paid part 
of the decretal amount and in the alternative for 
damages, and the plaintif applies also foran ad 
interim injunction for stay of execution proceedings, 
the Court should determine that preliminary issue 
before assuming that it has got jurisdiction, for if 
the suit procseds asa suit for damages only, the 
execution must also proceed as an independent 
matter. Gopr Osann SINGH v. HAJI HABIB GUL 

l Pesh. 112 
Insolvency—Debtor once adjudicated and discharged 
incurring debts recklessly — Second application — 

Held, Court should refuse discharge. 

Where an insolvent who has obtained an order of 
unconditional discharge paying virtually nothing to 
his creditors although his assets wereniland there 
was a finding that his debts were contracted reck- 
lessly, again presents an application for adjudication 
twenty-eight months later and if is found, he has in-- 
curred his debts recklessly, the case is one in which 
itis the duty of the Courtto refuse a discharge, 
Inthe matter of Mauna TUN AYE Rang. 384 


— 
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Object of Insolvency Laws. 

The Insolvency Laws are devised for the protection 
of distressed debtors and not for the purposs of en- 
abling reckless or imprudent persons to incur with 
relative impunity obligations which they know they 
cannot perform, In the matter of Mausa Tun AYE 

Rang, 384 

Transfer prior to insoluency—Order of ad- 

judication passed on this transfer—Remedy of 
transferee, 

In the caseof a transfer by the insolvent prior to 
his insolvency on which an order of adjudication has 
been passed, the transfer must be held to be 
fraudulent and void and against the Official Assignee: 
the remedy, if any, of the transferee is to get the 
order cf adjudication annulled before the Official 
Assignee can be called upon to prove that the trans- 
fer is fraudulent, OFFICIAL ASSIGNEE v. PhULUMAL 
BASHOOMAL Sind 273 
Interest — Lower Court awarding 12 per cent. 

interest — Held not unreasonable taking into 

consideration, high prevalent rata and defend- 
ants unfair conduct. 

Held, after taking into consideration the fact of 
the prevalent higher rate, and the unfair conduct 
of.the defendant, that the rate of interest of twelve 
per cent perannum allowed by the trial Court was 
not unreasonable, the matter being one of discre- 
tion. MUNICIPAL CCMMITTEE, AMRITSAR v. RALIA RAM 

Lah. 723 
interpretation of statutes — Intention — Courts 
should interpret Act and not discover intention of 

Legislature. 

it is not forthe Court, however, to try to discover 
what the intention of the Legislature was when the 
amending Act was passed. They havecnly to deal with 
the clear language of the Act as passed and endeavour 
to interpret it. The business of the interpreter is not 
to improve the statute; it is to expound it. The 
question for him is not what the Legislature meant, 
but what its language means, i. e., what the Act hus 
said that is meant. COMMITTERE OF MANAGEMENT FOR 
GURDWARA, NANKANA SARIB v. Hira Dass Luh. 846 

Language unambiguous — Intention of 

Legislature, 

The primary rule of the interpretation of statutes 
is that the intention of the Legislature is to be 
gathered from the language used in the statute. 
Where the words used are unambiguous, if is not 
open tothe Oourt ta, enter into speculation as to 
what the real, intention of the Legislature was. 
JSHAR SINGA v. ALLAa RAK. a Lah. 658 

Legislature altering mighis of parties— 
. Hnactment, when affects pending action—I'acention’. 

It is a general rule that when the Legislature 
elters the rights of parties by taking away or con- 
ferring any right of acticn, its enactments unless 
in express terms they apply to pending actions, do 
net iffect them. But there is an exception to that 
1ule, namely where enactments merely effect proce- 
dure and do not extend to rights of action. SUPRABnAT 
CHANDRA V. BUPATI B. USAN MANDAL Cal. 294 

Statute curtailing personal liberty ~ 

Construction in favour of subject, 

A statute which curtails personal liberty should 
be construed most strictly and, ifanythirg, in favour 
towards the subject. Mutat O ANDRA Jana v. EMPEROR 

Cal. 162 

«Jurisdiction. SEE Agency tracts | 919 
Area under “jurisdiction of one Court 
transjerred by Government to jurisdiction of 
another Court—Pending cases in former in respect 
of such arca, whether automatically transferred 








—— 
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to latter Court—Former Court, whether can pass 

decree in cases so transferred, 

Once anew Court is established and the territorial 
limit of an existing Couit is curtailed by notifica- 
tion of Government, the latter Court ceases to have 
jurisdiction over the area which is taken away from 
its jurisdiction and placed under the jurisdiction of 
the newly established Court. Similarly, if an area 
is taken out of the jurisdicticn of one existing Court 
and placed under lhat of another, the former .Court 
ceases to have jurisdiction over the cases of the area 
so taken out of its jurisdiction and the pending cases 
automatically placed under the jurisdiction of the 
latter Ccuit. It is not enurgh that a Court should 
have jurisdiction over a suit at the time of its in- 
stituticn but that its jurisdiction must continue till 
the case is finally dispcsed of, subject of ecurse to 
any crder of transfer which may be passed by a compe- 
tent authcrity, In order to enable a Court to pass a 
decree in a suit it must } osscss the kasice jurisdiction 
which cemes under fcur heads: (1) Territorial, (2) 
pecuniary, (3) personal, anu (4) subject-matter. It is 
essential (barring those cases in which there are 
doubts about the territorial limits) that the Court 
must possess all these jurisdictions at the time of the 
Passing of the decree, ctherwise it is void. There- 
fore, if a Court loses the teriitorial jurisdiction it 
cannot proceed to pass the decree, though it had such 
jurisdiction when the snit was instituted. ABUI 
DINESH WARI KUER v. JAM NARAIN Sincu Pat. 26 
Lahore High Court Rules and Orders, Vol. ||, 


Chap. l, r.25, Vol V, Chep. Vil, r.1. Tes 
Company 568 
Lana Acquisition Act (I of 1894), s. 11, BEB 
Land Acquisition Act, 1894, s, 18 585 





ss. 12 (1), 31 (2)—C mpensation awarded- 

Reference not made or finally decided—Secretary 

of State, liability of, tf ceases—Suit for recovery 

of compensation paid to wrong party—Secretary 
of State, if necessary party to surt. 

Once ecmpensation has been awarded under the 
Land Acquisition Act, and either no reference has 
been made to Court, ora refexence bes been finally 
decided, the Secretary of State and his agents have no 
further liability but the liability of any person 
who has received the whole or any part of the com- 
pensation to pay the same to the person lawfully 
entitled thereto is not aflected. The Secretary of 
State is, therefcre, not a necessary ora proper party 
to a suit for recovery of compensation alleged to have 
been paid toa wrong party. Murab KLAN v ABDUL 
Raziq Pesh. 924 
ss. 18, 11—Mother recorded tenant—Land 

acquired under Land Acquisition Aci—Son, if 

can object to cward of compensctton, 

Vi here the land belonging to a woman who was a 
recoiced tenant had been acquired under the Land 
Acquisition Act: 

Lied, that her son, rot laving ary intercst in the 
land within tLe meaning of Land Acquisition Act, 
could not obj et to the award of compensation. S. M. 
DE SOUZA t. SECKETARY OF STATE Pat. 585 

ss. 18, 11—Vulue of land—Present use 
myst be considered. 

A land scught to be ecquired should be valued 
upon the basis of i:s present use. Land used only for 
apriculiural purpcses cannot be valued as a building 
land. S. M, DE fouza v. Secretary or State Pat. 585 
—— 8, 31 (2). 

Sez Land Acquisition Act, 1894, s, 12 (1) 924 

Ser Land Acquisition Act, 1894, s. 34 716 (b) 
$8.34, 31 (2)—‘Deposit’ in s. 34, meaning 
of—Collector sending money to Court referred to - 
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in s. 31 (2)—Liability for interest, if incurred. 

The word “ deposit’ is used ins. 34, Land Acqui- 
gitim Act, to mean the actual fact of deposit in the 
place indicated in s. 31 (2). Whether the deposit 
actually made insucha place by the Collector was 
by reason cf any error ol judgment on his part on 8 
matter which has to be judicially determine] does 


not matter and the Collector will not be incurring . 


any liability to pay interest by sending the money to 
that Court: in such circumstances. SECRETARY oF 
State Y. Joy NARAIN O UNDER Cal. 716 b 
s, 49, proviso 2—“ Court’, is special Court 

appoi: t2d under Act. 

Under proviso 2, to s. 49, Land Acquisition Act, 
the reference by the Collector is to “the Court “, and. 
“the Court” in question means the Court appointed 
under the Land Acquisition Act, and can convenient- 
ly be referred to as the Lard Acquisition Court. T. S. 
ARIS NAMOORT. I AYYAR v. SPECIAL Deputy COLLECTOR 
OF LAND Acquisition, KUMBAKONAM Mad. 405 

ss. 49, 54 — Decision on reference by 

Collector under s. 49, whether appealable under s. 94. 

The decision of the Court referred to unders, 49, 
proviso 2, Land Acquisition Act, on reference made to 
it by the Collector is clearly nct an award and it isa 
decision ofa Court specially constituted under statu- 
tory authority and unless from that decision the 
right to appeal is given, no right to appeal lies. T. 6. 
KRISANAMOORTHI AYYAR V. SPROTAL Deputy (JOLLECTOR 
OF LAND ACQUISITION, KUMBAKONAM Mad. 405 
Langlord ana tenant. Sre Res judicata 623 
Abandonment — Landlord purchasing holding 

at Court sale—Whether can urge the transfer as 

basis for case of abandonment. 

Where the landlord purchases a portion of the hold- 
ing in execution and by the purchas: completes the 
transfer of the entire holding, he cannot be allowed 
tourge the transfer as the basis of a case of abandon- 
ment. SAROJINI Roy v. ROMES 1 CHANDRA Biswas 

Cal. 190 

-——-- Abandonment— Sale in invitum and transfer 

by act of occupancy raiyat—Whether stand on 

same footing—lintire holding sold in paris at 
different times—Abandonment, when constituted. 

For the purpose of abaudonment a sule ig invitum 
stands on the same footing as-a transfer by the act 
of ths cecupancy raiyat, and for the purpose of con- 
stiluting abandonment, the transfer of the entire 
holding need not be affectedall at oncs, If the entire 
holding is sold but in parts at different Limes it will 
amount to abandonment as soon asthe last transfer 
is made. 

A co-sharer landlord purchasing an occupancy 
holding cannot raise the question of transferability 
of the holding as against another purchasar of the 
same. But where the purchase is by the sole land- 
lord or by the entire body of landlords the said 
principle has no application. SAROJINI Roy v. 
Romersa Or ANDRA Biswas Cal. 190 
——— Admisston—Presumption of truth. 

What a man admits to be true must reasonably 
be presumed to beso. Consequently an admission in 
a kabuliyat thata tenantis an cccupancy tenant 
must be taken or at least presumed to be correct in 
the absence of evidence to the contrary, RAD. A 
Natu Marry v. KRIS NA CHANDRA MUK ERJER 

Cal. 682 
—Assignment— Assignment, whether includes 
both assignment by operation of law and by deed. 

An assignment must be taken to include an assign- 
ment by deed and an assignment by operation of 
law, as inthe case of, an executor, AKHIL KANTA 
LAolki v, ASWINI KANTA BHATTAOHARJI Cal. 631 
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Permanent tenancy — Burden of proof— 
Tenancy permanent at outset converted into 
temporary one—Compensation, 

Where the lease contains distinet provisions for 
ejectment enhancement of rent and even for removal 
of materials, the burden lies heavily on the lessee to 
prove that ths tenancy is still a permanent one, 

It is forthe tenant to safeguard lis position by an 
agreement for award of compensation in the event of 
ejectment, even ifthe tenancy was a permanent one 
at the outset and was then converted into a tempo- 
rary one. HAMID ULLAH v. ABDUL, K JALIQ 

Lah. 322 (a) 

Permanent tenancy—Ezxecution of lease— 
Presumption against permanent tenancy, 

The fact that the tenant has executed leases in 
favour of thelandl rd, shows thateven ifthe tenancy 
was permanent at first, it has ceased to have that 
character. A strong presumption arises against a 
permanent tenancy from ex3cution of a lease. HAMID 
ULLA 1 v- ABDUL K: ALIQ Lah, 322 (a) 


of pirties, how 
asrertained. 

The decision in the case should not turn on the 
magic of a particular word or words in one covenant; 
what matter may be reasonably supposed to be in the 
contemplation of the parties at the time (f the con- 
tract is to be ascertained from a conspection of all 
the terms of the contract. BENGAL Coar Co., LID. v 
JANARDAN Kisuore Lan INGI Dero Cal. 615 
-Joint lease by two persons—One of them in 

possession—Lessor not obstructing other in entering 

into joint possesston~-Liability to pay rent. 

Where a joint lease is executed by two persons A 
and B,and A has been actually in possession all 
along and the lessor has inno way obstructed B in 
entering inta joint possession of the premisesand no 
request to this effect was ever made by him, he ig 
clearly lable to pay the rent. NUR Mocammap v, 





A MAD ALIK AN Lah. 56 
Legal practitioner. 
SEE Civil Procedure Code, 1903, O. III, r, 4 659 
Sez Power-of-attorney 274 


Legal Practitioners Act (XVIII of 1879)—Bar As- 
sociation’s resolution declaring certain persons as 
touts —Defaulting members, if can vote—Persons 
affected, if entitled to show cause why resolution 
should not te passed—Hnquiry by District Judge 
— Association called to asstst—Persons not found 
to be touts—Costs, if should be borne by association 
Members giving evidence tn inquiry, stating their 
anability to say whether they adhered to resolution 
even afterconsideration before them as witnesses 
Statement, whether amounts to repudiation of 
resolution--Government of India Act, 1915 (5 & 6 
Geo. V, c. 6'), 3. 107-— High Court, whether can take 
cognizance of proceedings—Assoctation, if can be 
allowed to supply materials to assist High Court to 
do justice. 

A District Bar Association, declared certain per- 
sons, by the unanimous Vote, to be touts. Thereupon 
an inquiry was started by the District Judge under 
s. 06 (1), Legal Practitioners Act, and it was fuund that 
there was no evidence to show that the persuns were 
touts. He had alsa invited the Bar Association to 
assist him, Some members of the Associition were 
examined as witnesses and all that they stated wag 
that they were unable to say wheth®r, in view of the 
considerations placed befvre them as witnesses, they 
still adhered tothe resolution. District Judge or- 
dered the association to psy tothe persons the custg 
of the inquiry ; 


liv 
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Held, (i) that the statement of the witnesss did not 
amount to the repudiation of the resolution ; 

(ii) that the contention, that some of the mem- 
bers of the association were defaulters and could not 
vote, was without force. It was entirely a matter 
for the Bar Association to decids whether the de- 
faulting members have or have ceasel to be its 
members. It was purely a domestic matter with 
which the contending party had no conesrn The 
resolution did not become invalid on this ground: 

(iii) that the association was not a party to the 
proceedings and hencs the order as to costs was 
illegal; 

(iv) that there was uo provision in law under 
which the persons. affected by the resolution were 
entitled to be heard to show cause why the resolution 
should not be passed; 

(vy that under s. 107, Government of India Act, 
1915, it was opento the High Court to take cogniz- 
ance of these proceedings on infor.nation supplied by 
any person. Though the Bar Association is not en- 
titled to appear before if as of right, it is within 
its power toallow it tọ place the proper material 
before it to enable it to do justice in the case, 
District Bar AssocisTIoN, Hos .TARPUR v. Ram SINGH 

Lakh. 963 
——-—-—§.13—Advocate misappropriating client's 
money—Misconduct—Punishment. 

Held, where an Advocate of 19 years’ standing 
misappropriates the money that had been entrusted 
to him by 4 client in the discharge of bis professional 
duties, it is essential for the protection of the liti- 
gant public, and also in the interest of the legal pro- 
fession, that serious notice should be taken of the 
c mduct of the Advocate who thus abus3s the con- 
fidence reposed in him by his client ; 

Held, further the question of punishment, ina 
ease of this type, deserves serious consideration. 
An order of dismissal would be too severe a punish- 
ment in this case, while a mere censure or fine would 
be inadequate in view of the serious nature of the 
offence committed. 


[The Advocate was suspended from ‘practice for . 


a period of cighteen months.| EMPEROR v. MR, O, an 
ADVOCATE Lah. 601 
Letters Patent (Cal), cl. 13—Petttion for trans ‘er 
from Mofussil Court to High Court—A pplication 
for particulars of statements—Inherent jurisdiction 
to interfere and direct particulors—Civil Procedure 

Code (Act V of 1903), O. VI, rr. 1, 4. 

Where an application isfiled on behalf of the 
plaintiff that he be furnished with particulars of 
various statements madein a petition asking for the 
transfer of a suit filed ina Mofussil Court to the 
High Court under cl. 13 of tha Letters Patent, under 
the inherent jurisdiction of the Court, the High Court 
is entitled to interfere and direct particulars if the 
Ccurt considers that a litigant is substantially em- 
barrassed owing to leck of precision in a petition or 
affidavit. 

Held, that when the application for transfer is 
heard the defendants would be strictly held to the 
rule that it isnot permissible to import new matter 
in an affidavit in reply ; in other words, any relevant 
statement which could have been incorporated in the 
petition or furnished by way of particular will be 
teated as new matter wilhin the meaning of the 
iule and no attention will be paid to it ifitfinds a 
place inthe affidavit in reply. Srraram PODDAR v. 
HARIRAM PODDAR Cal. 24 
Limitatlon—Appeal—Applications Jor copies of 

gudgment and decree at different times—Appellant, 

whether entitled to time occupied by both, 
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Where applications for copies of the judgment and 
the decree are made at different times, the appellant is 
entitled to the time occupied in obtaining the copies 
of both the judem2nt and the deeree. LALLU RAM v 
Deputy COMMISSIONER, IK ERI Oudh 578 (b). 

Held, that appeal was filed within limitation 

—Limitation Act (IX of 1908), s. 19—U. P. Court 

of Wards Act (IV of 1912), ss. 52, 17 —Held, on 

construction that letter and postcard of Deputy 

Commissioner as Special Manager of Court of 

Wards amounted to acknowledgment of plaintiff's 

claim within s, 19. 

The judgment of the first Gourt was dated May 30, 
1933. and the vacation began on June 3, and ended 
on July 2. An appeal was, put in on the first opening 
day, butit was not accompanied by copies of the 
judgment and of the decree, andit was accordingly 
returned f£.r proper presentation by anorderof the 
District Judge dated July 7, 1933. The copies were 
applied for on July 3, 1933, thet is to say, they were 
applied for on the last day of limitation. The copies 
were ready on July 12, and delivery of them was 
taken on July 13, Theappeal was presented again 
on that date and was admitted on July 17, 1933, 
There was a deficiency in the court-fes. This was 
ordered on July 17, 1933, to be made good within a 
week and the deficiency was made good within that 
time : 

Held, that the appellant wasclearly entitled, for 
the purposes of saving limitation, to the period from 
the 3rd to July 12, 1933, inclusive, and thatas the 
appeal was presented again on July 13, 1933, it was 
within time. 

Held, on construction that the letter and the post- 
card constituted valid acknowledgment of the plaint- 
iff's claim by the Court of Wards as duly authorised 
agent of the defendant, and the limitation for the 
suit was saved under s. 19, Limitation Act. SUKH- 
NANDAN PRABAD SHUKLA vy, AMAD ALI Kean 

Oudh 269 

— Execution — Held on facts that the ap- 

plication was in continuation of the previous 
application and was not time-barred. 

A decree was passed in February 17, 1931. An 
application for execution was made on January 
22, 1931. Property was attached but the judgment 
made an application for being declared an insolv- 
ent, and on January 31, 1931, had obtained an 
order from the Insolvency Court that execution 
be stayed. In the circumstances the decree-holder's 
Pleader made a statementto the execution Court un 
February 17, 1931, which was the date fixed for 
sale, that the case be consigned to records but that 
attachment should continue. Accordingly the execu- 
tion Court made an order to the same effect. 
Ultimately the judgment-debtor withdrew his in- 
solvency petition on Saptember 9, 1932. On August 
8, 1 34, the decree-holder made another application 
praying that the execution proceedings which were 
consigned to records be revived. He prayed in the 
alternative that proceedings be started afresh 
against the property which had been attached 
previously and the said property be sold: 

Held, that the application dated August 8, 1934, 
should be treated as a continuation of the previous 
application dated January 22,1931. NARAIN BAKESH 
SINGA v. Sviva Burky Oudh 798 
Limitation Act (IX of 1908),s 3. Seg Civil Pro- 

cedure Code, 1908, O. VI, r 17 810 
—§. 3—Memorandum of appeal filed on last 
day of limitation with insufficient court-fee— 
Deficit fee paid after limitation — Absence of 
bona fide mistake—Validity of presentation. 
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Where on the last day of limitation a memorandum 
of appeal was filed with a court-fee of eight annas 
though it was clear from the nature of the appeal 
and from what was stated in the memorandum itself 
that the propercourt-fee payable was Rupees Fifteen 
and the deficit court-fee was paid by the appellant 
of his own accord some days later : 

Held, thatthe appeal must be deemed to have 
been presented only on date when the full court- 
fee was paid and it was, therefore, barred by limita- 
tion, Ayyappa NAIDU 9. MARIMUTHU Moopanar 


Mad. 57 
——-—-88. 3, 5—Ciwl Procedure Code (Act V of 

1908), O. XXII, r. 9 —S. 3, if peremptory—Duty 

of Court to dismiss suit filed out of time unless 

delay can be condoned—Applicability of rule to 

applications under O. XXII, r.9. 

The Court has no general discretion outside the 
limits of the Limitation Act to dispense with its 
provisions or to relieve a suitor from the operation of 
the Act on the ground of hardship or mistake. The 
provisions of s.3 of the Act are peremptory and 
impose a duty upon the Court to dismiss a suit or an 
application as the case may be which is out of time 
unless the delay can be condoned under 4. 5 of the 
Act, orunder any other provision oflaw for thetime 
being in force. This rule applies equally to an ap- 


‘plication under O. XXII, r. 9, Civil Procedure Code. 


In all such cases the burden lies heavily upcn the 
person who claims relief under s. 5, Limitation Act, cf 
adducing distinct proofof the sufficient cause on 
which he relies, TEJUMAL BIAWANDAS Y MURAD 


Sind 91 
——-—§.5. Sue Civil Procedure Code, 1908, 
O, XLI, r. 20 154 (a) 


ee 





Se 5—Application for copy made personally 
Copying Department accepting without vbjection— 
Nor demanding deposit of fees—Endorsement that 
certain number of days have been requisite for 
supply--Presumption—Applicant, whether entitled 
to benefit under s. 5. 

Where an endorsement by the Copying Agency 
which isa Government Department informs the ap- 
plicant, having accepted the application for a copy 
Without any objection and demand for the deposit of 
copying fees, that a certain number of days have 
been requisite for the supply of his copy, that number 
of days must be presumed to have been so necessary 
irrespective of thetime when copying fee has been 
paid. Thecase would ba different if that endorse- 


“ ment showed that a demand for deposit of copying 


fee had been made and had not been complied with 
or that the applicant had been negligent in any other 
way. Where itis not the party but his Counsel who 
files the appeal and when a Counsel receives a copy 
showing thatan application was accepted on a cei- 
tain day, it isnot for him to make enquiries from the 
Copying Agency to discover whether that application 
was a proper one or not. Itmay be assumed that if 
the application was accepted without objection, it 
was a proper one and the applicant is entitled to de- 
duction of the time required for getting the copies 
andthe Oourt refusing an extension under s. 5, 
Limitation Act errs in the exercise of its jurisdic- 
tion. Mant SINGH P. ANAND Parkas Lah. 516 
—-8,5—Delay due to prosecuttn of wrong 

remedy—If can be condoned—Ctvir tı ocedure Coue 

(Act V of 1908), s. 151. 

When a remedy isprovided by law, resort to the 
inherent jurisdiction under s. 151, Civil Procedure 
Code, isnot peimissible. Where a person prosecutes 
an eapplication under s. 151, when he has another 
xemedy open to him under some other provisions of 

a 
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the Code, he cannot be said to be acting in good 
faith, and delay due to such wrong prosecution can- 
not be condoned under s. 5, Limitatiun Act. LADHA 
Ram v. BARKAT ALI Lah. 661 


—s, 5—Jix parte order excusing delay—Order, 
whether can be revised and re-considered. 

An ex parte order excusing delay uader s. 5, 
Limitation Act, is liable to revision and re-considera- 
tion by the Appellate Court at the hearing of the 
appeal. RAJAMMAL v, Ü S. PARTIASARAT I AYYENGAR 

Mad. 471 
s. 5—No mistake in operative pirt of decree 

—Amendment after expiry of time for appzal— 

Tim, tf can be extended under s. 5. 

Where there has been no mistake in the operative 
part of the decree andthe application for amend- 
ment, which was made after the time for appealing 
from the decree had expired, did not touch the opera- 
tive part, but was directed to ths correction of the 
mistakes in the recital ofthe cldim ofthe plaintif 
as made in the said decree, ths Court will be exer- 
cising its direction rightly in not extending the time 
under s. 5, Limitation Act. Kepar Natu MOYRA v. 
GoLLAM Hossain MOLLAH Cal 53 

Ss. 5—Time for appeal pissel before 
representatives are brought on file—Bona fides 
proved—Time, tf can be extended under. 

Ina case in whica the petitioner can prove his 
bona fides, the period for pressnting the appeal can 
also be extended under s. 5, Limitation Act, if the 
time for appealing has passed before the representa- 
tives are brought on the file. MOBARAK SHAI v. 
Ao Aras Ram Pesh. 201 


88.5, 12—Limitation for appeal—Time, 

when can be extended under s. 5, 

Limitation for an appeal runs from the dats of the 
jaudgmen:, but as the law requires the memorandum 
of appeal to be accompanied by a copy of the decree, 
an appellant is entitled to take into account under 
s. 12 of the Limitation Act, the time taken for ob- 
taining copy of the decree, which would necessarily 
include tha period between the date of tha judgmant 
and the date of the signing of the decree plus some 
time taken in the copying department of the Court. 
Where, therefore, the judgment itself stands the 
starting point ct limitation would be date of the judg- 
ment, Uases where a review of judgment is grant- 
ed wholly or in part, and thereafter the original dec- 
ree is amended in conformity with the linal judgment 
passed after review stand ona different footing. The 
original judgment in the eye of law in that case is 
superseded by the jud,ment after review. Even 
where after the review is granted, the original judg- 
ment is not altsred with tha consequ2nce that the 
original decree is nut altered, the original judgment 
in the eye of law is gone and the only judgment ig 
the judgment passed after review; which in that 
case isa mere repetition of the original judgment. 
In these cases there is a fresh decres. 

The time for filing the appeal runs from the dato 
when the original Judgment was pronounced and if 
it is filed beyond time, tho lima can only be ex- 
tended on an application made under s. a of tha 
Limitation Act. Ifthe grounds of appeal taken, or 
any one of them, are intimately connected with the 
ground for amendment of the decree, or if the appeal 
is directed against the decree so far as it has been 
amended, the extension of time und2re. 5ofthe 
Limitation Act, will be granted almost as a matter of 
course, If they are not so, the Court in considering 
the application for extension of time will have. ta, 
exercise its discretion and time can be extended in a 
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ft case. Kepar Nata Moyra v. GoLtam HOSSAIN 

MOLLA Cul. 53 

- S. 7, Sch. |, Art, 44--Alienation of property 
belonging to Hindu minors by their mother—Suit 
by miners to set aside alienation more than three 
years after eldest brother attained majority — 

Limitation — Hindu Law—Joint family — 

Presumption that eldest brother is manager. 

Where, during the minority of four undivided 
Hindu brothers their mother sold land belonging to 
their joint family and after the expiry of more than 
three yearsfrom the date on which the eldest brother 
had attained majority, the other brothers instituted 
“a suit to set aside thesale: 

Held, that, asthe eldest brother was the manager 
of the family, and was as such, capable of giving a 
discharge without the concurrence of his younger 
brothers, time ran from the date when the eldest 
brother attained majority and the suit was time- 
barred. 

The presumption isthat the eldest brother when 
he is the senioradult member of a joint family con- 
sisting of himself and his younger brothers is the 
family manager and the fact that at some time or 
other he did not live with his brothers but at 
some distance is not sufficient to rebut this pre- 
sumption and to renders. 7, Limitation Act, inapplic- 
able, In re ANNIA PILLAI Mad. 656 
—--S, 10, Sch. 1, Arts. 134, 120—Sutt by 

worshippers against alienees for ejectment—S. 10, 

if applies—Limitation for sutt—Article applicable. 

Section 10, Limitation Act, does not apply to a 
suit forejectment by the worshippers against mort- 
gagees of property dedicated to a religious endow- 
ment, as transfers for consideration are excluded 
from the scope of s. 10. Article 134 also does not 
apply asa Hindu religious endowment does not con- 
stitute a trust within the meaning of this Article 
and as the suitis not for possession but merely for 
ejectment of the alienees. The Article applicable 
to sucha suitis the residuary Art. 120, DWARKA 
Das v. Riryr RAM Lah. 48 
s, 12—Right of litigant to separately apply 

for copy of judgment and decree-sheet—A ggregate 

time spent in obtaining the two copies, if can be 

allowed. Mi 

Unders. 12 of the Limitation Act, a litigantis en- 
titled to separately apply for the copy of the judg- 
ment and the decree-shceet, and the aggregate amount 
of time spent in obtaining the two copies should be 
allowed to him, provided that the overlapping period 
is nut counted twice over. MUHAMMAD AKBAR Kaan 


v. ABDUL RAHMAN Pesh. 712 
s 14—Held on facts that plaintiffs were 

entitled to benefit of s. 14. 

The plaintiffs applied for execution of their dec- 
ree on August 21, 1926, upon which there wa; ob- 
jection preferred by the judgment-debtor under s. 47, 
Civil Procedure Code, and the execution proceeding 
started by the plaintiifs was held to be not maintain- 
able, in view of the order passed by the Court on 
August 27, 1925, recording full satisfaction. Tue 
order passed by the Court of execution on January 
8, 1927, against the plaintiff, wes appealed against; 
and there was a futher appeal by the plaintiff 
against the decision of the Appellate Court tothe High 
Court. The orderin the execution proceedings hold- 
ing against the plaintifis that they were not main- 
tainable was affirnted by the High Court on March 18, 
1929. The suit for the rectification ofthe petition 
of adjusiment was instituted by the plaintifs on 
March 26, 1931, and the bar of limitation was sought 
to be avoided by asseiting that the plaintifs were 
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prosecuting some other proceedings as contemplated 
by s. 14, Limitation Act: 

Held, that the application for exzcution male by 
the plaintiffs on August 21, 1926, must be taken to 
be a proceeding which the plaiatiffg hai bean pro- 
secating till March 18, 1929, and it would be going 
against the scopeand operation of s. 14, Limitation 
Act, if it were held that it was the judgment-deb- 
tor's objection that was the proceeding before the 
Court of execution, andagiSt the proceeding in execu- 
tion started by the plaintifis to which objection was 
raised by the judyment-debtors and that the plaint- 
iffy were entitled to invoke the aid of the provisions 
contained in s.14, Limitation Act, for saving the bar 
of limitation, ABDUL Sattar CHAVD..URY p. ABDUL 
RUSAN Cal. 756 

s. 19, Sre Limitation 269 


— S 19— Acknowledgment of outstanding un 
settled accounts, whether valid within s. 19 
Acknowledgment of an unssttled account withcut 

more amounts to an acknowledgment of liability 

to pay whatever might be found due by either party 
on account being taken, and, therefore, it is an 
acknowledgment of liability within the terms of 

8. 19. MUNICIPAL VomMITTEL, AMRITSAR v. RALIA RAM 





l Lah. 723 
s. 19—Execution of bond in favour of 
some persons having equal shares—Acknowledg- 


ment in favour of one—Other persons, w 

entitled to benefit of s. 19. Galea R E 

There isa clear distinction betwean addressing 
the acknowledgment of liability to a person and 
acknowledging liability to a person. In order to 
bring his case within limitation, the person who at- 
tempts to enforce his right must show that ths 
acknowledgment of liability was in his favour though 
it need not have been addressed to him, as acknow- 
ledgment of liability to the person who is claiming 
relief may be addressed to another person. Con- 
sequently where an acknowledgment of liability ig 
made in favour of only one of the obligees having 
equal shares, the others are not entitled to the bens- 
fit of s. 19, Limitation Act. 

And the obligee having the benefit ofs.19 is en- 
titled to recover his share only and not the whole 
amount. Is AR SINGJ v.SADsu SINGH Lah. 74 
———~ 5.19-—-Name of creditor and identity of 

debt--Proof of—Question whether document ig 

acknowledgment — Hxutraneous evidence, whether 
permissible, 

While the name ofthe creditor and the identity 
of the debt might be established aliunde, yet for the 
purposes cf seeing whether the acknowledgment is 
an acknowledgment of liability within the meaning 
of s. 19, it is nut permissible to go ontside ths 
document and to read into the document what is 
not contained in the document itself. MUNICIPAL 
COMMITTEE, AMRITSAR v. Rania RAM Lah. 723 


—_—— §. 20—Part payment of debt, whether 
extends linitatton—L'act of part payment, can be 
proved aliunde, 

All that is ré§uired by the plain words of s. 20, 
Limitation Act, is that there should be a payment 
of a part of the debt due. The fact that there was 
such a deptand that that debt exceedei the amount 
paid, are facts which maybe proved aliunde. They 
need not appear in the writing evidencing the part 
payment. All that has to be shown is that the pay- 
ment was made towards this existing debt whose 
amount exceeded theamount paid, and once this ig 
done, then by the words of the Statute, time is ex- 
tended, There is no reason to infer a conditional 
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promise to pay any remaining liability. Mu..tcrpan 

COMMITTEE, Amritsar V. Rava RAM Lah. 723 

S, 20— Payment ‘without prejudice,” whether 
gives fresh start. 

No words such as “ without prejudica ” can over- 
ride the words of the Statute, which lay down that 
a part payment shall extend limitation, if it is in 
the handwriting of, or signed by, the person mak- 
ing the payment. The words, marely save the res- 
pective rights of the parties with regard to the 
substantial disputes with respect to the various 
claims and couater-claims on either side, and does 
not mean or purport to mean that limitation should 
not be saved by means of this payment. MUNICIPAL 
COMMITTEE, Auritsar v. Rania RAM Lah. 723 
—-———-3. 20, proviso—Purt payment—Necessity of 

writing evidencing payment—Whether writing must 

indicate that payment was made towards interest or 
principal. 

In order that a payment may save limitation 
under s. 20 of the Limitation Act it is necessary that 
the acknowledgment of payment must appear in the 
handwriting of or in a writing signed by the person 
making it; but itis not necessary that the fact that 
the payment was mada towards principal or interest 
should als» appear in writing. Evidenca may be 
given that the payment was made towards princi- 
pal or interes; and there is no difference in this res- 
pect between payment towards interest and payment 
towards principal. 

A promissory note executel in payment of in- 
terest dus on a prior debt will therefore save that 
debt from limitation even though the promissory note 
does not on the facs of it show that it was executed 
towards interest. KANDASWAMI MUDALIAR 9. THEVAM- 
MAL Maz. 225 
——— 8, 21 (2). SEB Prosissory NOTE 828 
——-—— Sch. |, Art. 14—dAMortgage—Redemption suit 

~-Mortgagors appearing before Colleztor and re- 

questing stay of further pro:eedings—Request 
refused —Proceeding consigned to record room—No 
order on merits—Subsequent redemption suit more 

than one year after Collector's order—Art. ld, 

whether applies—Punjib Redemption of Mortgages 

Act (II of 1913), s. 4. 

An application was made by the mortgagor ta 
the Collector under the provisions of s. 4, Redemp- 
tion of Mortgages Act, 1913, praying that the land 
may be redemeed on payment of Ks, 40. Another 
application was made on behalf of tha plaintiffs who 
were the representatives of the mortgagor asking the 
Court to stay its hands until the disposal of certain 
applications which the applicants stated were pend- 
ing in the Revenue Court under the provisions of 
the Alienation of Land Act. The Revenue Officer 
did not accede to this request and the iecords were 
consigned to the record room, The mortgagors with- 
drew from the procesdings. Another suit was 
brought by the plaintiffs for the redemption of the 
mortgage. The suit was on the face of it filed after 
the expiration of one year from the date of the Gol- 
lector’s order : 

Held, that there was no order passed by the Collec- 
toron the merits and that the Art, lt, Limitation Act 
did not apply and consequently the suit was not time- 
parred. ALI MUHAMMAD v, Suaa Tamaz Kaan 

Lah, 739 
————— Art. 44—Improper alienation by 
de facto guardian—Suit by minor for possession 

—Limitation—Minor, whether bound to sue to set 

ast le sale—Applicabtlity of Art, 44, 

In the case of improper or unauthoris2] alizna- 

biorts by de facto guardians, the minors, whan they 
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coms of age, reelnot gak the alienations sot asila 
and Art. 44 of the Limitation Act would not apply to 
a suit by them for posession. 

Where the eldest of three sisters as guardian of 
the younger sister alienated certain propertizs bə- 
longing to them jointly and it appearel that the 
eldest sister wis not even ths de fa:to guardian 
of the others and ons of the younger sisters in- 
stituted a suit for partition after the expiry of 
more than thres years of her attaining majority 
ignoring the alienations : 

Held, (Ù that the plaintiff was not bound to sue 
to set aside ths alienation made by her elder sister 
as the latter wes neither a de jure or natural guar- 
dian nor a guardian de facto; 

(2) that even assuming that she was a de facto 
guardian the plaintiff was not bound to set aside 
the alienations within three years of her attaining 
majority. PONNAMMAL V. Gomatar AMMAL Mad. 247 
—— Sch. I, Art.48—Art. 48, scope of. 

On the language of Art. 48, Sch. I, Limitation Act, 
no question arises as to whether the ownerof ths 
property of the kind mentioned in that articles was or 
was not reasonably diligent to discover in whose pos 
sessicn the property heis szeking to recover is, 
There are a good many articles in the Limitation Act, 
in which time begins to run from the dats of the 
plaintiff's knowledge of a particular fact or act or 
when certain relevant facts first became or become 
known to him, but in none of them has the Legisla- 
ture imposed a condition as to the plaintif being 
reasonably diligent in discovering thosə facts or 
acquiring that particular knowledge. The plain 
meaning of the article is that time begins to run 
against the owner of the property lost, from the tims 
when he first discovered that it isin ths possession 
of ths defendant. The words“ whose possession " 
mean the possession of some definits person who can 
be identified and against whom effective 1elief for 
restoration of the property in question can be obtain- 
ed. Kark usroo Maneks.ai TALYARKHAN V. GANGA- 
pas DWARKADAS Bom. 184 
— Arts 48, 49— Difference between 

Arts. 48 and 19—Starting point —Onus of proof. 

The onus is on the plaintiff to prove that hs first 
garnt within three years of the suit that the property 
which he is szeking to recover was in the possession 
of the defendant. In other words, hs has to prove 
that he obtained the knowledge of the defendant's 
poss2gsion of the property within three years of the 
suit, and that isall. If he proves this, then to suc- 
csed inthe plea of limitation the defendant has to 
prove that the fact that the property was in his pos- 
səssion became known to the plaintift more than 
three years prior to the suit, : 

Article 49 must bə read along with Art, 48 and 
reading the two articles together, it is clear that Art. 
49 would apply to a suit for recovery of specific 
movable property which is other than the specific 
movable property described in Art, 48; and if 
the property in suit falls within the deséription 
undar Art. 48, itis clear it would ba excluded from 
toe operation of Art. 49, which szems tome tobe a 
residuary article. In other words, specific movable 
property in A:t.49 must be the property which is 
not lost tothe owner asa result of theft, or dishonest 
misappropriation, or conversion, KaIk.usRoo 
MANEKs .Aa TALYARK AN V. GANGAD}8 DWARKADAS 

Bom, 184 
Art. 49— Detention of property, 

whet amounts to conversion. l 

The detention of property amounts to conversion 
Within Art. 49 only when itis adverse to the owner 
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or other person entitled to possession, that is to say, 
the defendant must have shown an intention to keep 
the property in fraud of the plaintiff, Kaix.vusroo 

MANEKB2AH TALYARKEAN v. GANGADAS DWARKADAS 
i Bom 184 
Sch. |, Art. 49—Successive conversions— 

Each, if gives an independent cause of action . 

When there have been successive conversions of 
the same property by different persons, each of these 
conversions js an independent cause of action, and 
the barring of one of them by the statute of limita- 
tion has no effect on the others. IKAIKHUSROO 
MANEKSHAH T'ALYARKHAN v. GANGADAS DWARKADAS 

Bom. 184 

Arts. 59 and 60—Money deposited 

with banker and payable on demand — Suit to 
recover such money—Article applicable. 

Where money is deposited with a banker and 
16 payable on demand, a suit for the recovery of the 
same is governed by Art. 60, and not by Art. 59, 
Limitation Act. KANTI Cpanpra MUKERJI, OFFICIAL 
RECEIVER v. BADRI Das Lah. 699 

a a ATU, 60— Customer's money standing 

to his credit in account at banker's — Whether 

“deposit” —Tests. 

For the purposes of Art. 60, Limitation Act, in ordi- 
nary and popular language the money of a customer 
standing tohis creditin the accounts of a banker is 
money deposited, although for certain other purposes 
the term ‘deposit’ is limited to goods which are 
placed in the custody ofa person witha view totheir 
being returned in specie. For determining ifthe money 
has been deposited within the meaning of Art. 60, 
it ought to be seen whether what happened between 
the parties was of the nature of that sort of current 
account which a customer keeps with his banker. The 
use of any specific form of words in the hathchitha 
to state in express terms that the money was money 
deposited is not necessary if the course of business 
between the parties estublishes that in fact it was 
BO, ` BALABUX MARWARI v. INDER Kumar TEWARI 

Pat. 593 
Art 68. See Succession Act, 1925, 
672 

















Eee cinema jaman Wa 
+ 


s. 292 





————-_— Art, 95—Art, 95, when applies. 
Article 95 applies to a suit toset aside a decree 
obtained by fraud, or for other relief on the ground 
of fraud. This, it is clear, applies and must apply 
to & case where the plaintiff has sustained loss or 
damage on account of thefraud ofthe defendant. 
KAIKEUSROO MANEKSEAN TALYARKEAN v. GANGADAS 
DWARKADAS Bom. 184 
mama maa aan AYUS, 110, 120—Fees charged by 

Municipality for issuing permission for use of 

Municipal land under s. $0, Bombay Municipal 

Boroughs Act (XVIII of 1925)— Whether ‘rent'— 

Suit for recovery of fees—Limitation. 

The fee charged by a Municipality for issuing a per- 
mission for use of Municipal land under the provisions 
of s. 90, Bombay Municipal Boroughs Act, is not rent 
within the meaning of Art, 110, Limitation Act, and 
a suit for recovery of such fees is governed by 
Art. 120 as there is no other Article within which it 








can be brought, Masaxp MOTIRAM v. St IKARPUR 
MUNICIPALITY Sind 369 
— Art. 116, if applies—Suit for 
arrears of rent falling under Art. 2—Limitation 
or suit. 


è 
Under s. 104, C. P. Tenancy Act, the special 
article of limitation provided by itself shall apply 
in all cases which ceme within its purview, andthe 
provisions of the Limitation Act shall not apply 
With the exception of ss, 6, 7,19 and 20. Oon- 
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sequently where a suit for arrears of rent falls under 
Art. 2 to Sch. II, ©. P. Tenancy Act,and also under 
Art. 116, Limitation Act, Art, 2is to be applied even 
if the instrument is a registered one, BABURAO v. 


SANDU Nag. 122 
Sch. 1, Art. 120. 

Sez Limitaticn Act, +908, s. 10 48 

Sree Limitation Act, 1908, Sch. I, Art. 110 369 


626 
672 


san Punjab Land Revenue Act, 1887, s. 45 
See Succession Act, 1925, s. 292 
Tana ————-Art. 120—Suit by reverstoners— 
Decree with proviso that they could take possession 
on payment of a sum to alienees-—~Death of widow 
—Suit for declaration that they had paid amount 
and obtained possession and were owners of land— 

Suit, if one for possesston— Limitation for suit. 

A suit by reversioners for a declaration that 
alienatioas made by a sonless proprietor should not 
affect their reversionary rights was decreed 
in 1912, subject to the proviso that after the 
death of a certain widow the reveisioners 
could take possession subject to payment of a 
certain sum tothe alienees which appaently was 
found to have been taken for necessity by the alienor. 
After the death of the widow in 1931, the rover- 
sioners instituted a suitfor a declaration that they. 
had deposited the sum in Court and had obtained pos- 
session of the land out of Court from the alienees 
and, therefore, they snould be declared tobe the 
owners of the land : f 

Held, that ths suit was not one for possession and 
the suit was governed by Art. 120, Limitation Act. 
IsgaR Das v. GHULAM MocAmMapD Lah. 149 
ee — Arts. 120, 89— Co-sharers—Suit 

for share of profits—Article applicable. 

A suit between two co-sharers for a share of prce- 
fits realised by the co-sharer in possession, is gov- 
erned hy Art. 120 and not by Art. 89, Limitation 
Act. HARAN Sinea a, Diwan SINGA All. 266 
ee nn ALES, 120,125—Suit by reversioner 

to set aside alienation by widow and her daughter 

—Suit instituted after widow's death — Limitation 

—Article to be applied. 

Article 125 of the Limitation Act, applies only to suits 
prought within the lifetime of the female or females 
whose alienations are to be declared void. It cannot 
apply to sults instituted after their death. 

Where, after the death of the last male-holder his 
widow in whum the property vested and her daughter 
made an alienation and after the death of the widow 
the plaintiff alleging that he was the adopted son of 
the daughter sued for a declaration that the aliena- 
tion was void: 

Held, that the suit was not governed by Art. 125 
of the Limitation Act, but by Art. 120 and theright 
to sue arose on the date of the alienation and not cn 
any subsequent date, RAJAGJPALA KONAR v. RAMANTJA 

Mad.448 

~——Arts. 125, 120~—Gifi of land by 
deceased Registration in favour of donee objected 
and contested by daughter of deceased—~Transfer 
registered an spite of objection~No suit for 
declaration by daughter — Subsequent suit by 
reversioners of deceased for declaration—Article 
applicable. : 

During the registration proceedings the daughter 
of the deceased objected and actually contested the 
registration of the land being affected in the name 
of the transferce from her deceased father of the land 
in question. But in spite of her objections it was 
registered in alienee’s name and the daughier did 
not bring any title suit afterwards. Subsequently, 
the reversioners-of the deceased instituted a Bult 
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for declaration that the transfer was void against 
them and hence should be set aside; . 
Held, that the mere failure of the daughter to bring 
a titles suit, didnot amount to constructive alienation 
for the purposes of Art. 125, Limitation Act. There- 
fore, Art. 125 did not apply and the article applic- 
able was Art.120 and the reversioner's suit brought 
more than six years after the land registration entry 
was barred under Art. 120. Damar Manton V, Jaapip 
MATN - Pat. 21 
~~——— Sch. I, Art. 134. Sre Limitation Act, 1908, 
E. 10 48 
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Art. 152—‘Thirty days Jrom date of 
decree’ in Art. 152, meaning of. 

. The period for preferring an appeal against’a dec- 
res to the Court of the District Judge is thirty days 
from the date of the decree. The last-mentioned 
words do not mean the date when the decree is pre- 
pared or signed. It means date when the judgment 
is delivered in accordance with the provisions of 
O. XX, r. 7 of the Code of Civil Procedure. KEDAR 
Nata Morera v. GoLLAM Hossarx MoLLAH Cal. 53 
Art.182 (5). See Civil Procedure 

Jode, 1908, O. IIT, r. 4 659 
Lis pendens—Applicability io execution proceed- 

ings. 

. The rule of lis pendens applies to execution pro- 
ceedings also. GANGA PRASAD v. RAGHUBANSA 
Oudh 793 

Nature of doctrine—iffect of alienation 
pendente lite, 

. The effect of the rule oflis pendens is that it does 
not operate to annul the conveyance butonly renders 
it subservient to the rights of the parties to the 
actionas determined by the judgment or decree. In 
order to constitute las pendens the following essentials 
are cnecessary ; (1) There must be a pending judicial 
proresding : (2) The Court must have jurisdiction 
ovestthe person and the property; (3)The property 
maril be specifically described and must be neces- 
sarily affected by tha termination of the proceedings. 
K. JAGANNATBA Kone v. RAMACHANDRA NAIDU f 
Mad. 453 

Rent sutt of agricultural holding— Transfer 
of holding during pendency of suit—Lis pendens, 
if applies. 

The doctrine of lis pendens does not apply to a suit 
to enforce a claim to a sum of money, where no ques- 
tion of any right to immovable property is in ques- 
tion. “A suitfor rent in respect of an agricultural 
holding can hardly be regarded as a claim to charge 
specific property” and where during the pendency of 
such asuit the tenant transfers the holding, the rule 
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of lis pendens does not apply. MA ARAJ BAHADUR 
SING | v. NARI MOLLANI Cal. 17 


Security bond in favour of Court—Pro- 
perty given as security—Alienation of—Rule, if 
operates. 

When a security bond is executed in favour of the 
Court for due performance of the decree and the pro- 
perty given as security is alienated, the rule of lis 
pendens comes into operation. The property is made 
the subject-matter of litigation and is brought within 
the jurisdiction of the Court and it follows that one 
who purchases the same should be bound by the judg- 
ment or decree thereafter rendered. Once the pro- 
perty is brought under the control of the Court so 
that it is rendered available for any liability to be 
declared or determined by it and subject to its fur- 
ther orders and directions the ruleof lis pendens 
operates and the main purpose of the rule is to keep 
the subject-matter of the litigation within the power 
ithe Court until the judgment or decree ghall be 
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entered; otherwiss by successive alienations ifs 
judgment or decree could be rendered abortive by 
making it impossible for the Court to execute its 
judgment or decree. K. JAGANNATHA Kone v. Rama- 
O ANDRA NAIDU Mad. 453 

Suit for contribution -Simple money decree 

— Defendant's property purchased by another 

during pendency of suit—Lis pendens, whether 

apples. 

Where during a pandency of a contribution guit 
against a perscn, such person’s property is purchased 
by another and where in sucha suit a simple money 
decree-without reference to any charge is passed, the 
purchase isnot’ affected by thedoctrine of Its 
pendens. BsaGwaN Das v. AKBAR HUSSAIN Kuan 

Pat. 567 


Lunacy Act (IV of 1912), s. 15 (1)—S. 15 (1), 
jurisdiction under — Presentation of written 
application, if necessary —Order under— Formal 
summoning of relatives, if necessary. — , 
The words ins. 15 (1), Lunacy Act, are wide in their 

scope and personal presentation of a written com- 

plaint is not necessary to direct detention of a person 
as alunatic. The words, ‘such relative or other 
person’ relate to the words, ‘or is cruelly treated or 
neglected by any relative orother person having 
charge of him’. Where the case alleged is not the 
alleged lunatic is “crually treated or neglected”, but 
that he is not “under proper care or control”, there is 
no necessity of formally summoning his relatives with 
whom the lunatic is living. Interference by the High 
Court is not necessary on the ground that no summons 
was formally issued. Hosyane P. TALATI Y. EMPEROR 
Sind 119 
~——— $, 16—S. 16, purpose of—Applicability— 
Detention for purposes of observation—Reception 
order—Duty of Magistrateto follow provisions of 
Act with great care. ae 
Tne purpose of s. 16 is to limit the period of deten- 
tion for the purpose of observation. The first period 
of detention is limited to ten daysand the maximum 
period permitted under the section is 30 days. If, 
therefore, before the expiry of 10 days the Magis- 
trate is satisfied with the Medical Officer's report and 
the Medical Officer himself does not require the full 
10 days, there is nothing to prevent the Magistrate 
varying his order and shortening the period of deten- 
tion at first ordered. | 
Section l6relates onlyto the temporary detention 
of the alleged lunatic for a specifie time forthe pur- 
pose of observation by a Medical Officer and it will 
apply also toa case where the Magistrate acting 
under s. 14 thinks detention necessary for the pur- 

poss of observation. Again, where s. li, applies to a 

cass by reason of s.15(3)the two provisos of s. 14 

will also apply if the facts are such as to attract 

their application. A | 

[Necessity of following with the greatest care the 
provisions of the Act and the great care which should 
be shown by Magistrates in proceedings as the re- 
sult of which a person is found insane and passes 
from freedom into the confinement of an asylum point- 

elout] Hojsane P. TALATI v. EMPEROR Sind 119 


s. 33—Application in haheis corpus to set 
at liberty a lumnatis — Maintainability — Proper 
procedure—Habeas corpus. 

An application in kabeas corpus that the Court 
should order a person wrongly gonfined as a lunatic 
ty be produced before the Court and set at liberty is 
misconceived, The proper procedure is by an ap- 
plication under s. 33, Lunacy Act, Hosaanc P, TALATI 
y. EMPEROR Sind 119 
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Madras EstatéesLand Act (| of 1908), ss. 112, 
189—Suit for declaration that plaintiff ts. owner 
of both warains, for declaration that notice of 
attachment under s. 112 is illegal and fer injunction 

_against sale of property — Jurisdiction of Civil 
Court — Scope of s. 112. 
Scetion 112 of the Madras Estates Land Act, postu- 

lates an admitted relationship of landlord and tenant 
and where a person does not admit that he isa tenant 
but states that he is himself the owner of the mel- 
waram, there is no holding in respect of which an 
arrear of rent can be said to be due and there is no 
relationship of landlord and tenant, and s. 112 cannot 
apply and his only remedy is ina civil suit, 

A suit for a declaration that the plaintiff is the 
owner of both warams in certain immovable proper- 
ties and that notice of attachment caused to be issued 
by the defendant of the said property under s. 112 of 
the Estates Lani Act is illegal and for a 
permanent injunction restraining him from selling 
such property is not barred by s. 189 of the 
Estates Land Act. Soosar ODAYAR v. R. Swaminat A 
AIYAR Mad. 508 
Madras Local Boards Act (V of 1884)—Rules 

under, r. 10 (c)—‘Result of the election’ inr. 10(c), 

meaning of. 

The words ‘result of the election’ in r. 10 (e) of the 
Rules governing election under the Madras Local 
Boards Act, mean the return of the candidate and not 
the amount of his majority. Oonsequently, if the 
number of ballot papers rejecte] by reason of non- 
ecmpliance with the rules did not suffice to turn the 
scale against the elected candidate, though the extent 
of his majority might be affected, the result of the 
election could not be held to have been materially 
affected. Y. MASABALESWARAPPA v. B. Ramodanpra 
Row Mad. 433 
————— Rules under, rr. 16, 20—Non-compliance 

with r. 18—Commissioner setting aside election 

without considering in what proportion invalid 
ballot papers had been distributed—Certiorari, writ 
of, “if can be issued. 

Whereasa result of the non-ccmpliance of the 
Polling Officer with r. 16 and the consequent invalida- 
tion of the ballot papers under r 20, the Election 
Commissioner declared the election void without con- 
sidering in what numbers the invalid ballot-papers 
had been distributed in favour of the rival candidates : 

Held, the Election Commissioner had declared the 
election void without considering and without deter- 
mining the very question upon which his jurisdiction 
to declare the election void depended and this he had 
no power to do. Hence the case was a proper one for 

interference by certiorari and the Commissioner's 
order should be quashed. Y. MarasaLeswarappa v E. 
RAMCHANDRA Row Mad. 433 
r.31—R. 31, scoge of. 

Rule 31 enables the ballot papers to be preduced to 
the Court, but tLis has nothing to do with a seratiny. 
Y. MAHABALESWARAPPA v, B. Ramcganpra Row 

Mad, 433 

—S 163-A—Public pathways—Ownership of 
soil—Adjoining owner's rights—V esting of pathway 
an local authority ~— Efect — Ownership of 
spontaneous trees growing on highways. 

In the case of- public pathways in a zemindari 
the zemindarwho is the owner of the adjoining 
land willalso be theowner of the pathway and of 
the trees growing uponit subject to the rights of 
the publicto use it asa highway; and the vesting 
of the pathway in a®Municipal body by the Legis- 
lature cannot affect the rights of the adjacent owner 
jn the soil of the pathway, inasmuch as what is 
vested in the local authorities by the Legislature 
js not the land over which the pathway is formed 
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but the pathway qua pathway. For this purposa it 
is immaterial whether the pathway was in exist- 
ence prior to the Permanent Settlement or came into 
existence after the Permanent Ssttlement. 

As regards trees ona pathway, the rights of the 
parties may differ according as they have been 
plantel by the local authority or not. Where the 
local authority is authorised to plant trees on the 
highways vested in it, trees so planted may belong 
to it. But in the case of traes spontaneously grown 
the balanes of authority is infavour of the view 
that they belong to the owner of the soil and not to 
the local authority. 

The provision containel in the Madras Local 
Boards Act, s.163-A’ prohibiting persons from fell- 
ling, removing or otherwise damaging any trees 
vesting in or belonging to a Loc! Board and grow- 
ing on a public road apply only to trees which vest 
in or belong tothe Board. It does not deprive the 
adjoining owners of their rights in spontaneous 
tress growing onthe sidesof a road. Rasana Row 
VENKATA Kumara MASAPATI Surya Rao BAHADUR GARU 
v. CHAIRMAN, MUNICIPAL COCNCIL, Cocanapa Mad, 780 
Maintenance—Decree for maintenance—Inserting 

provision for applying for changing rate on change’ 

of circumstances— Propriety. 

It is not expedient in granting a decree for main- 
tenance to reserve liberty to the wife to apply for 
a revision of the rate of maintenance in the execu- 
tion department itself in the event of circumstances 
justifying a change in the rate of maintenance, 
Such a direction will oniy be a standing invita- 
tion to the parties to avail themselves of that liber- 
ty. If, either party thinks that there has been 
such a change of circumstances as to justify a revi- 
sion of the rate of maintenance, the remedy by way of 
suit will always be available. VENKATAPATHI NAYANI 
v. PuTTAMMA NAGITH Mad. 314 
——— Offer pending suit to take back wife—Duty 

of Court to scrutinise bona fides of offer. 

Offers made by husband during the pendency of 
a suit for maintenance by the wife to take the 
wife back have to be carefully scrutinised with a 
view to determine whether they are bona fide 
offers or made only for the purpose of defeating the 





claim for maintenance,  VENKATAPAT.I NAYANI v. 
PUTTAMMA NAGITA Mad. 314 
— Rate of—Past maintenince and future 


maintenance need not be at same rate. 

As regards the rate of maintenance,the Courts 
often make a difference between future maintenance 
and past maintenanc2 and past maintenance need 
not necessarily be allowed at the rate fixed for 
future maintenance. VENKATAPAT..I NAYANI 2. 
PuTTaAMMA NAGITH Mad, 314 
Malabar Compensation for Tenants’ Improve- 

ments Act (i of 1900), s 6 (3)—Decree for 
eviclion embodying award for compensation for 
improvements— Date on which amounts are valued 
not mentioned— Inference — Provision for re- 
valuation in Act—Whether gives judgment-debtor 
right to go behind deeree. 

When a Court's decree forevictioa embodies a2 
award for ecmpensation for improvements and sa s 
nothing about the date on which those amount; re 
valued, the natural inference is that the awar con- 
cludes any claim between the parties on the d.te of 
the decree. The mere fact that s. 6 (3) of the Mala- 
bar Compensation for Tenants’ Improvements Act, 
provides for re-valuation does not give to the judg- 
ment-debtor a 1ight to go behind the decree and by 
looking intothe evidence to find out when the crop 
was last valued and re-open the whole matter by 
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having a further valuation made immediately after 
the decree has been pissed. It is of course open to 
a Court in passing its decree to say thatthe value 
of improvements on such and such a date is so much 
and that any increment in value may be worked 
oub in execution by a re-valnation. But ia the 
absencs of any such provision the amount awarded 
for the value of improvements in the decree must be 
taken to he the decision of the Court as to their value 
on thatdate. AuMU v. Nacappan NAIR Karnavan 
Mad. 764 
Malabar Law—Junior member—Agreement to 
relinquish right in tarwad preperty—Validity. 

The right of a junior member of a Malabar 
tarwad to maintenance from the income of the 
property of ‘the tarwad is an incident of co- 
proprietorship in the property of the tarwad and 
such interest can be validly relinquished. 

Where two brothers A and B who were members 
of a Malabar tarwed borrowed money on the security 
of a mortgage of the tarwad property for the use 
of B and the latter agreed that if he did not 
discharge the mortgage within a period of two 
years the other brother A should become the sole 
owner of the property free from all claims of B: 

Held, that the agreement was valid and on the 
expiry of the two years property was taken by A 
assole owner. CHatHotH GoviINDAN v. BICuNNOTH 
KUNTAPPU Mad, 592 
—Kanom—Renewal of kanom before expiry of 

prior demise—Renewal to take effect from its date 

—-aAbsence of necessity — Validity of renewal — 

Power of sthanam-holder to demise sthanam prop- 

erties for 12 years. 

A renewal of a kanom before its expiry bya 
sthanam-holder is valid and binding on the sthanam 
-if itisto take effect from ths dats of the renewal 
itself, even in the absence ofvalid necessity for the 
renewal, Considerations which arise in deciding the 
question of the validity of guch a renewal are differ- 
ent from those that arise with regard to renewals 
which are to take effect after the expiry of the period 
of the prior demiss, because inthe case of a renewal 
to take effect at once there is an implied surrender 
and a grant of a fresh demise and once a surrender 
is accepted the sthanam-holder has in the ordinary 
course of management the right to demise the prop- 
erty for the customary period of 12 years if the terms 
of such demise are not onerous or detrimental to 
tha sthanam. It is also immaterial whether the new 
demise is granted to the same person or a stranger 
cr whether itis granted on the sams duy ora few 
days or months after the surrender. PULIYERI 
KUN#UKUTTAN v. IMBIC IKUTTAN Mad. 968 
~—Karnavan—Deerce against karaavan— When 

binds tarwad. 

Where a decree obtained against the karnavan of 
a tarwad is impeached on the ground that it is 
not binding on the tarwad, the question is not so 
much whether the karnavan was specifically im- 
pleaded ag representative as whether he was asa 
matter of fact conducting the litigation on behalf 
of the tarwad, and if it is found that he was, it 
does not matter whether the other membere were 
partiesor not. Narayani v. SANKUNNI MANNADIAR 

Mad. 690 

--~--—---K arnavan—Dispute between A and B as to 
right to manage—Decree of trial Court in favour 
of A—Decree subsequently reversed in appeal— 

Validity of decrees obtained by A on behalf of 
,tarwad before appellate decree. 

There was a dispute between A and B, two 
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members of a tarwad, as to who was entitled to 
manage the tarwad affairs. The Court decided that 
A was entitled to manage. A brought a suit to 
redeem tarwad properties which had been demised 
on kanom and obtained a decree. But on appeal by 
B it was decided that B wasthe proper person entitled 
to manage the tarwad and not A. The kanom tenants 
thereupon instituted a suit for declaration that the 
decree for redemption obtained by A was not bind- 
ing and for recovery of possession: 

Held, that until the decree in favour of A was 
revers2d the proper person to represent the tarwad 
was A ani all actions taken by A would be binding 
on the tarwadand the decree for redemption was a 
valid decree obtained by the tarwad. NARAYANI v, 
SANKUNNI MANNADIAR Mad, 690 
—~Karnavan —Failure of karnavan to contest, 

whether amounts to negligence--Mere negligence 

apart from fraud or collusion, whether ground for 
setting aside decree. 

It isopen to the junior members of the tarwad 
to set aside a decree passed against a karnavan on 
the ground of negligence apart from fraud or el- 
lusion. The non-appearance of the karnavan at the 
trial would amount to negligence only if the tarwad 
has been prejudiced by his non-appearance, 
NARAYANI vy, SANKUNNA MANNADIAR Mad. 690 
Master and servant—Proper remedy for employee 

of State Railway for wrongful dismissal. 

Where au employee of the Kast India Railway Com- 
pany is dismissed from service, his proper remedy is 
by way of an appeal tothe Agent against the order 
or by way of sending up any memorial to the Presi- 
dent of the Railway Board or to tha Governor-Gene- 
ral in Council or the Secretary of State for India, 
But no suit for damages for wrongful dismissal ig 
maintainable against the Secretary of State, 
Kanaalya Lat v, SECRETARY or State FOR INDIA IN 
COUNCIL Oudh 834 

Servant committing theft--Discharge with 
notice—Claim for wages. 

Where a servani is found to have committed theft, 
he can be discharged with notice and he cannot claim 
wages. PlARE LAL-MOTILAL v. SRI RAM Lah. 210(a) 

Servant on monthly wages—Month's notice 
given and services terminated—Whether amounts to 
discharge or dismissal—Suit for damages, if lies, 

A person who was engaged on the footing of a 
monthly servant wasgiven a month's notice and wag 
duly paid for that month and services terminated : 

Held, that the servant was only discharged and 
not dismissed or removed. Cons23quently, a suit for 
damages for wrongful dismissal did not lie, 





SECRETARY OF SraTE v. Ram Lat Ko ur Lah. 353 
Maxim. See Transfer of Property Act, 1882, 
ss. 53, 92 76 
“Falsus in uno falsus in femnibus’—Appli- 
cability in India. SER Criminal trial 193 


Mlinor—Contraci—Eequitable discretion of Courts to 
refund money obtained by fraud of minor. 

The Courts in India have an equitablo discretion 
to direct the refund of money which an infant may 
have obtained by his own fraud provided the lender 
is actually deceived by the fraud perpetrated by the 
minor. Manmatus Kumar SAHA v. EXxcaance Loan 
Co, Lid. Cal. 363 
—Contract—Minor, if can set up defence of 

minority~~Afinor, if can be allowed to retain 

benefit of such contract—Interest on loan advanced 
to minor, if can be claimed. 

Where an infant has induced a person to contract 
with him by means of a false representation that he 
was of full age, he is not estopped from pleading his 
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infancy in avoidance of the contract ; and though 
s. 115, Evidence Act, is general in its terms, it must 
be read subject to the provisions of the Contiact Act, 
declaring a transaction entered into by a minor to be 
void. Buthe should not be allowed to retain the 
benefit which he has received as a result of his fraudu- 
lent misrepresentation and on equitable principles 
in a suit properly framed he might be called upon 
to refund the consideration money which has been 
received byhim. His liability in this respect arires 
not ex contractu bub on equitable considerations 
and the plaintiff could not therefure in any event 
claim interest on the loan, because the liability to pay 
interest would arise on one of the stipulatione of the 
contract. MANMATHA KUMAR SAJA v. Excuance Loan 
Co, Ltn. Cal. 363 


Mortgage—Deed providing for redemption on pay- 
ment of entire mortgage money— Part amount paid 
—Mortgagor taking possession with consent - Posses- 
sion whether unlawful, 

Where a mortgage-deed provides that redemption 
would be effected on payment of the “ entire mort- 
gage money” by the mortgagor but the mortgagor 
takes possession of the property on payment of part 
amount, with the consent of the mortgagee, the 
mortgagor cannot be said to have taken possession 





unlawfully. Aziz UDDIN v. ARIFA Becam Oudh 718 
~ Hxcessive interest — Mortgage, whether 
invalid. 


The mere ground that the interest is excessive, is 
no ground to make the mortgage invalid. BANARSI 
Dag v. COLLECTOR OF SAHARANPUR All. 498 


Interest—Appropriation—Compound interest 
—-Interest added to principal — Payment, how 
appropriated, stated. 

In the case of simple interest, the interest remains 
always separate and apart fromthe principal. In 
the case of compound interest, assoon as the inter- 
est falls due, it becomes a part of the principal and 
does not remain separate from the principal; as soon 
aa any interest falls due, it should be added to the 
principal of which it became a part. From it what- 
ever is paid by the mortgagors on account of interes, 
should be deducted. Similarly in ordinary casee that 
the money is first applied in payment of interest 
and then, when that is satisfied, in payment of the 
capital. Banarst Das v. COLLECTOR OF SAHARANPUR 

` All. 498 

Interest—Consideration kept with mortgagee 
to pay off mortgagor's debts—Debis paid on 
different dates—Interest on mortgage starts from 
dates of such payment. 

: Properties were mortgaged to pay off the debts of 

the mortgagor andthe consideration remained with 

the mortgagee for that purpose. But the mortgagee 
paid to creditor Rs. 1,6£9 on August 27, 1928, and 

Rs. 2,700 on December 20, 1926 : 

Held, that in makingup the account in the mort- 
gage-decree interest was chargeable by the mortgagse 
onthe sum of Rs. 1,689 from August 27,1928 and 
onthe sum of Rs. 2,700 from December 20, 1936, 
only. NATZUNI BA- UAIN v. D.aRANIDuAR J uA 

Pat, 310 

Interest ~Interest at 12 per cent. per annum, 
simple, held reasonable. 

The rate of 12 per cent. per annum simple interest 
isa reasonable rate, and even where a debtor has 
been relieved of inforest under the Usurious Loans 
Act, interestat the rate of 12 per cent. per annum 
ein be allowed. Banarst Das v. COLLECTOR OF 
SAHARANPUR All. 498 
anma Mortgage of holding—Mortgage 
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unlawful—Morigagee, whether entitled to return of 

consideration. : 

The mortgage ofa simple tenancy holding is un- 
lawful and the mortgages under such a mortgage is 
not entitled to the return of the money forming con- 
sideration of the mortgage transaction. But where 
the amount mentioned in the mortgage-deed as con- 
sideration constitutes anindependent transaction of 
loan between the parties, the mortgagee would be 
entitled to the return of that money if on ths date of 
the deed his claim for that sum is not barred by 
limitation. JAGANNATH v. BAWNATA Oudh 587 


Mortgagee obtaining simple money decree 
relinquishing security—Mortgaged property, if can 
be sold—Civil Procedure Code (Act V of 1908), O. 
XXXIV, r. 14—Hfect of. 

It is true that by a mere declaration that the 
mortgage security has been relinquished the mort- 
gageo does not become entitled to put the mortgaged 
property to sale in execution of his simple money 
decree because the decree which he obtains is in 
satisfaction of a claim arising under the mortgage 
and his declaration that he gives up the mortgage 
security, unsupported since it is by any considera- 
tion, might not be capable of enforcement and cannot 
be regarded ag an extinguishment of the mortgagee 
rights. The bar contained in O. XXXIV, r. 14, Civil 
Procedure Code,is for the benefit ofthe mortgagor. 
SaauKat ALI v. SHEO GLULAM A 
—Morigagor’s power to  lease—Mortgage 

including future crops and decree declaring charge 

on crops—Lease by mortgagor after decree— 

Mortgagor's right to sell such crops—Rule of lis 

peer ee of Property Act (IV of 1882), 

s. 52. 

Though a mortgagor is entitled in the ordinary 
course of enjoyment to leas3 the mortgaged property 
fora year inspite ofasuif for sale pending or a 
decree for sale having been passed provided it does 
not imperil or materially diminish the security, and 
the crops raised by the lessse in such a case may be 
immune from being proceeded against in execution 
of the decree, yet, where the mortgage comprises not 
only the land, but also future crops and the decree 
declares a charge on such future crops, any person 
who takes a lease of the property after the decree 
must be deemed to havetaken it subject to tne rights 
of ths mortgagee decree-holder to proceed against 
such crops as might be raised. The principle of 
s. 52 of the Transfer of Property Act, would apply to 
such a case, KORLAPALLI Banpacaar v. FIRM or 
SATARAJI DONGERCHAND Mad. 251 


Plea of paramount title—Permissibility— 
Mortgage by member of joint Hindu family—Suit 
to enforce mortgage against other members of family 
as heirs of mortgagor—Plea by heirs that property 
was joint family property, whether can be tried in 
mortgage proceedings. 

The rule that in a mortgage suit pleas in the 
nature of aclaim by way of title paramount are 
not tobe introduced is not applicable to a case 
where a mortgage executed by a member ofa joint 
Hindu family is sought to be executed against the 
other members of the family as his heirs and the latter 
set up that the property mortgaged was family 
property and not the separate property of the nember 
who mortgaged it. It is proper thata plea of this 
nature must be tried before the mortgaged proper- 
ties are brought to sale. KASI UHETTIAR v. V. A. L. 
V. Ramasamt Crettr Firm Mad, 1006 

Purchase by mortgagee under his deerce— 
Mortgagee deprived of property by third person— 

% 
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Suit by  mortgagee-purchaser for damages for 
breach of covenant of title—Maintainability. 
Where a mortgagee-purchaser is deprived of an 
item of the mortgaged property purchased by him by 
a stranger, the mortgagor must make good to him the 
loss sustained by the breach of the covenant as to 
title involved in the contract of mortgage. PERUMAL 
Konan v. Manutsanayaca NADAR Mad. 559 (a) 
KRedemption— Attaching creditor attaching 
property subject to mortgage—Whether can redeem 
mortgage after purchasing it in execution simply 
on strength of his attachment. 

.An abtaching creditor who attaches property sub- 
ject to a mortgage is not entitled to redeem the mort- 
gage after he purchases the property in execution, 
simply on the strength of his attachment. AMARDAS v. 
JAILAL Sao Nag. 939 (a) 
~— — Subrogation. Sre Civil Precedure Code, 

1908, O, XXXIV, r.1 7FB 

Two persons jointly executing mortgage-deed 
and borrowing jointiy—Liability, whether joint. 

When two persons execute a joint deed of mort- 
gage and borrow money jointly for payment of 
debts due by one or other of them, they are jointly 


liable under the mortgage. HAMID AHMAD 2, 
ALIMULLAH Oudh 450 
Mortgage-deed—Hvidence to show thatit was 


executed as security for doing some other act, 

whether admissible. 

A mortgagor cannot adduce evidence to show that 
a mortgage bond was executed only as a security 
for duly collecting amounts due to the mortgagee 
‘and that the stipulations in the mortgage-deed as 
to the time for the payment of principal and as to 
the payment of interest were all inserted nominally. 


VaLIPIREDDY Papi Reppy v, Vaniprreppy NARAYANA 
REDDY Mad. 669 


Motor Vehicles Act (VII of 1914), s. 16-—-Issue of 
summons—Summons not giving notice of charge-~ 
Conviction based on tt—Legality. 

The practice in United Province to issue summons 
under the Motor Vehicles Act, without defining the 
exact offence with which the accused is being charg- 
ed’ is a most reprehensible practice. It is the duty 
of the clerk who issues the summons under the Motor 
Vehicles Act, to define therein ths exact nature of 
the charge which is being preferred against the per- 
Bon against whom thesummonsis being issued. The 
time, the place and the exact nature of the offence 
charged must be clearly set forth. If this is not 
done then clearly the clerk issuing the summons is 
guilty of gross breach of duty. A conviction which 
tollows upon a summons in which the accused is not 
given notice of the charge which is brought against 
him is an illegal conviction, Gasgas SINGH v. Eu- 
PEROR All, 716 (a) 


Muhammadan Law-—-Co-sharer—Suit for 
partition—Suit by alienee of one co-sharer— 
Abatement, when takes place. 

It is open toa Muhammadan co-sharer to file a suit 


for partition in respect only of some of the property, 


held by him asa tenant-in-common with others with- 
out bringing into the suit all the property held by 
him with them as a tenant-in-common. 

Ordinarily a suit for partition of property must 
abate as a whole. But where the plaintiff to the suit 
is an alienee from a Muhammadan co-sharer and one 
of the defendants claims a portion of the property 
. in bis own right and alleges that the others against 
whom the suit has abated have no interest therein, 
the suit for partition so far as that portion is concern- 
* ed, can proceed, . The other defendants are not neces- 
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sary parties and their names may be struck off. 
TEJUMAL Beawanpas v. MURAD Sind 91 
Gift— Sunni system—Gift of life estate— 

Validity—Gift, if becomes automatically enlarged 

into gift of corpus of property absolutely. 

Per Full Bench(Rangnekar, J., contra.)~Under the 
Sunni system of Muhammadan Law a gift of a life 
interest is valid and a gift conferring the enjoyment 
of property by a donee limited during his life is not 
prohibited, Whether a life estate is given in the gift- 
ed property, such estate does not enlarge itself auto- 
matically into an absolute estate. 

Per Rangnekar, J.—Amjad Khan v. Ashraf Khan 
116 Ind. Cas. 405, does not overrule the previous 
decisions on the subject. When a life estate is 
purported to be created, the donee becomes the 

absolute owner of the property granted to him. Bat 
Ssroopar v. HUSSEIN SONJI Bom. 34 F B 


with condition—Condition derogating from 
completeness of grant-~Gift, validity. 

Under Muhammadan Law when a gift is made sub- 
ject to a condition which derogates from the com- 
pleteness of the grant, the gift is valid, but tke condi- 
tion is void, and the gift takes effect as if there was 
no condition attached to it. Bat SAROSBAI v. HUSSEIN 
SomJ1I Bom. 34 F B 


Marrlage—HHusband agreeing to pay 
alimony to wife in her paternal home in case of 
disagreement—Validity—Contract, if opposed to 
public policy. 
in Muhammadan Law a wife can make the hus- 

band stipulate that he would not remove her from 

her parental home and such a contract is valid. 

Likewise he can also validly contract to pay her 

expenses at that placs as well. Consequently an 

agreement to pay alimony to the wife inher paternal 
home in cass of disagreement is not against public 


Pesh. 937 

ae Valid marriage, essentials of— 
Continuous cohabitation with repute—Child born of 
union— Legitimacy. 

According to Muhammadan Law where there had 
been continual cobabitation between a man and a 
wcman, which is not a mere casual concubinage, but 
a more permancnt connection, and a child has been 
bern, and where there is no insurmountable obstacle 
to such a marriage, then the presumption is in 
favour of such a marrıage having taken place. 
Where, therefore, it is established that the cohabita- 
tion between a man and a woman was continucus 
from the time when they first met, either through an 
elopement orin conszquence of an ordinary marriage 
before a moulvi, and that that cohabitation was with 
repute, it must be held that a valid marriage existed 
between them frum that time anda child born of tne 
union is legitimate. Ma Kuatoon v. Mla Mya 

Rang. 232 

Wife embracing Christianity during 

marriage—Marriage, whether dissolved—Motive of 
conversion, whether material. 

If the wife of a Muhammadan who had married 
her husband when bəth of them professed the 
Muhammadan faith, during the subsistence of the 
marriage, abjures Islam and becomes a Christian, the 
marriage is ipso facto dissolved, So long as the fact 
of conversion is genuine, the ulterlor motive of the 
conversion does not affect he question, 
Monammapd v. Maryam BIBI Lah. 383 

Mineor—Actsof guardian, when binding on 
minor. 

Under the Muhammadan Law, the acts of a guars 
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dian will bind the ward only when urgent necessity 
or clear benefit to the ward are shown, 

Held, on facts that there was no such necessity as 
to bind the wardby theacts of the guardian. 
Mozammap ABDUR RAHMAN Kuan v. MOHAMMAD Ipapun 
GHANI BAN Oudh 597 
Successlon—Daughter—Right to possession, 

extent of—-Marriage—Effect—Right to residence in 

father's house. 

Under Muhammadan Law, a daughter, though her 
share ie half of her brothers, is just as much a co- 
sharer in the property left by her father as her 
brothers. Her title is quite as solid and substantial 
in the heritage of her father us that of the sons and 
she is entitled to possession unless her claim is 
barred by scme rule of law which applies equally to 
the sons and other heirs themselves, If after her 
marriage she begins to live with her husband then 
being a co-sharer, the possession of her brothers 
would be deemed to be her possession unless she 
loses her title by ouster and adverse possession. If 
at any time she is in possession of her father’s 
house and resides in it then that possession must 
primarily be attribated to her own right as the heir 
of her father and notas a mere visitor to thefamily 
home who stays in it on the sufferance of her cc- 
heirs. SIRAJ-UD Din v. RAbIMAN Lah. 997 
Deferred inheritance ts unknown to 
Muhammadan Law. 

. Deferred inheritance is unknown to the ordinary 
Muhammadon Law. IRSEADULLAH Kuan v. FAKHIRA 

BEGAM Oudh 322 (b) 

Heirs must be looked according to 
special custom. 

Where the inheritance is governed by custom as 
given in wajib-ul-arz, the heirs for the purposes of 
giving consent to the will must be looked for accord- 
ing to the custom, and not according tothe oridnary 
rules of Muhammadan Law as to inheritance. 
IngspaDULLAH Kuan v. FAKBIRA Becam Oudh 322 (b) 
Heirs take as tenants-in-common — 

Co-owner — Presumption as to nature of possesston 

—Ouster—Onus of proof. 

Under Muhammadan Law, heirs inherit as tenants- 
tn-common and a co-owner is presumed to hold on 
benalf of all, unless he indicates unmistakably that 
he intends to oust the others, and to hold exclusively 
on his own behalf. Whether he must bring this in- 
tention home to the others may possibly be open to 
question in some cages but he must at least indicate 
that to the outside world, and give hisco-sharers an 
opportunity of realising what is happening if they 
are diligent. ‘The burden of proof hes on the person 
asserting ouster. AFZAL v. Moc AMMAD SABEB 

_Nag. 177 
and matntenance— 























—Wakf — Annuity 

Distinction. 

The difference between an annuity and a mainten- 
ance allowance is that the latter is referable to a duty 
to maintain, with a corresponding right to be main- 
tained, while the former is not. ALIMUNNIssA v. ABDUL 
AZIZ Pat.298 





m- Graveyard — Public 
graveyard, distinction, 

There is no distinction in law between a public 
graveyard and a graveyard simpliciter, and the rule 
of Muhammadan Law is absolutely clear on this 
point. The user of a piece of land as a grave- 
yard will establish ,dedication and the land there- 
by becomes wagf property and inalienable. RANZAN 
v, MoHAMMAD AnMAD KEAN Oudh 104 
Provision for payment of stipends 
10 widow and daughters—Held, that provision was 
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in nature of annutty— After their death, allowance 

togo to their aulad—Annuities, whether actionable: 

claim within s. 3, Transfer of Property Act and 
whether could be transferred by oral hiba. 

A Muhammadan wakif is under no obligatioa to 
maintain his widow or daughters whoare married 
away. Where, thereforein a deed of wakf a provision 
is made that a certain sum should be givn to them as 
stipend, the allowance is more in the nature of 
annuitythan of maintenance and the fact .that the 
recitals in the wakfnama speak of the “parwarisho . 
nafgqa” of the wakif's rightful relations is immaterial. 
And where the deed provides that thess s‘ipends 
should be given to the awlad of the widow and 
daughters after their death, the annuities are action- 
able claims under s. 3, Transfer: Property Act, and 
they cannot be transferred by an oral Atba, since 
s. 130, Transfer of Property Act applies to Muham- 
madans alsc. ALIMUNNISSA ?. ABDUL Aziz Pat, 298 
- m -‘Takia—Adverse possession—Part of 

graveyard alienated and used for building for 

more than 12 years—Right by adverse possession 
over whole, whether acquired, 

The mere fact that some portions of the grave- 
yard had been alienated or encroached upon does 
not show that any right or title by adverse 
possession had been acquired in respect of the whole 
graveyard. If a takiadar in possession of a grave- 
yard selis a portion of it to some other person who 
builds a house and if the Muhammadan Communi- 
ty are apathetic in the matter and allow the en- 
croachment to remain for more than twelve yeais 
then it might well be held that the person in 
possession had perfected his title by adverse pos- 
session for more than twelve years over the portion 
of the graveyard soild to him. But it could not 
be further held that the takiader by asserting a 
right of adverss possession in respect of one por- 
tion of the graveyard has thereby perfected his 
title by adverss possession in respect of the whole 
graveyard. Ramzan v, Moaammap AMAD Kean 

Oudh 104 

Widow —Adverse possession — Widow in 
possession for life according to custom—Possession 
whether adverse. 

Where under the special custom the widow was un- 
doubtedly entitled to possess the property as long as 
she lived, her possession, however long it lasted 
cuuld not be possession adverse to the ultimate heirs 5) 
as to create an absolute right to the property in her 
favour after the expiry of 12 years. IrsiaDULLAH 
Kuan v. TAKAIRA DEGAM Oudh 322 (b) 
rR ao 3 uA ee than one-third— 

etrs, tf shou e expre idi 
of equa, express for validity 
en a Muhammadan, by his will, bequeaths mor 
than one-third of his whole property, the TERS of 
his heirs to such bequest, required by the Muham- 
madan Law, need not be express; it may be signifi- 
ed by conduct showing a fixed and unequivocal in- 
tention. The consentshould be one given after the 
death of the testator and that consent once given 
cannot be subsequently withdrawn, Ma KHATOON v. 
Ma Mya Rang. 232 
——- Owner governed by Muhammadan 

Law—Willin favour of one heir—Necessity of 

consent of other heirs. 

The existence of the custom in the matter of in- 
heritance does not destroy the testamentary capacity 
of the owner. Where his testamentary capacity hus 
not been converted by custom into something different 
from the ordinary capacity of a Muhammadan testa- 
tor, that capacity is limited by the ordinary pros 
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visions of Muhammadan Law relating to wills and 
the consent of other heirsto a will in favour of a: 
single heir is necessary and the consent of other heirs 
18 not affected by the fact that the will purported to be 
in consideration of the services. IrsaapuLLAi Kuan 
V.. FAKHIRA BEGAM Oudh 322 (b) 
Will for consideration—Consent of 
heir, whether could be dispensed with. 

Ib would be absurd to hold that the consent ofa per- 
son who is‘no heir under the special custom is neces- 
sary to validate a will in favour of an heir under the 
custom. Trs 1ADULLAH KHAN v. FAKHIRA BEGAM i 

< : Oudh 322 (b) 
Mussalman Wakf Act (XLII of 1923) —Power of 
' District Judge to appoint Receiver. 

No jurisdiction is conferred on the District Judge 
in the exercise.of whicha Receiver can be appointed 
by him in a proceeding stated on an application for 
direction on a mutawalz to file particulars and ac- 
counts as contemplated by Act XLII of 1923. 
Consequently such orders passed by the District Judge 
must besst aside in revision as pas3ed without 
jurisdiction, though no appeal les against it. Fares 
Aut Mirza v. MEHERUNNE3SA BEGUM Cal.740 
~ $8.10, 9-—-Order appointing Receiver in 

proceedings under A.ct—Appeal, if lies i 
“An appeal from an order appointing Receiver. 
does not lie, when it is made in a proceeding under 
Mussalman Wakf Act. Fare; ALI MIRZA Vv, ME ERUN- 
NESSA BEGAM - ‘Cal. 740 
Mussalm in Wakf Validating Act (VI of 1913), 

Ss, 3, proviso — Wakf— Absence of provision 

reserving ultimate benefit for religious, pious or 

charitable purpose — Wakf, if valid. 

The proviso-tos. 3, Mussalman Wakf Validation 
Act, makes it imperative that a provision should be 
made for the ultimate reversion of the property ‘to 
some charity if the line becomes extinct. No doubt 
it may be done expressly or impliedly, but the ab- 
sence of such a provision makes the wakf absolute- 
ly invalid. Where, therefore, there is no provision 
in: a wakf deed whereby the ultimate benefit is ex- 
pressly or impliedly reserved for the poor or for any 
other purposes recognized by the Mussalman Law 
ass religious, pious or charitable purpose of a per- 
manent character, the absence of such provision 
makes the wakf invalid. Moxsin Ssau v. FARMAN 
Saath Pesh. 515; 
Negligence — Contributory Negligence. - SER 

Railways Act, 1890, s. 13 l . - 882. 
Negotlabl2 Instruments Act (XXVI.of 1881), 

ss. 43, 59—S.43 must be read subject to s. 59 

tn all cases where s. 59 applies —Hotder acquiring 
. hundi after maturity—S. 59, if applies.. < 

Section 43, Negotiable Instruments Act, must -be 
read subject to s. 59 in all cases in which ths latter 
applies. Where an instrument is acquired by a per- 
son after maturity s.59must-apply: RAM NARAYAN v. 
RAWJIWAN À Nag. 926 

~S. §9--S. 59 proviso, applicability. 
- The proviso to s, 59 applies only to cases of accom- 

modation bills. Ram NARAYAN v. RAMJIWAN 
: Nag. 926 


ani 60, 118—Promissory note payable 
“on demand — [indorsement after discharge — 
. Endorsee not aware of discharge or demand — 
- Presumption of holder in due course. 

. Where an endorsee of a promissory note payable on 
demand is not at the time of endorsement aware that 
the promissory note has bsen discharged or that any 
demand was made, he must be deemed to bea holder 
in due course evan if asa matter of fact the endors2- 
piéit in his favour was made after the discharge. 
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ALURI VENKATARATNAM V. AnLURU KANAKASUNDRA Rao 
Mad. 432 
S. 80 —Interest on promissory note, when 
begins. 

The date at which the amount of ‘a promissory 
note “ought to have been paid by ths party charg- 
ed“ within the meaning of s. 80 of the Negotiable 
Instruments Act, is the date of the note iisalf and 
not the date of demimd, Maxe vu LAL v. BAAN Pratap 
SINGA Oudh 243 (a) 
—r--—S, 93 —Cheque — Dishonour of cheque—Notice 

of dishonour not sent—Suit on original con 

sideration—Maintainability of. 

When a chegue is dishonoured, it is incumbent 
upon the endorsee to serve the endorser with notice 
of dishonour under s. 93, Negotiable Instruments 
Act, and in the absence of such notice he cannot 
sue even on the original consideration. MudamMap 
Rast v, Maz AR HUSSAIN Lah. 768 
——--——8 118. See Negotiable Instrumeats Aet, 

1881, s. 60 432 
—— S. 118—Consideration proved different from 

that mentioned in note—Suit cannot be dismissed 

on this ground 

Under s. 118, Nogotiable Instruments Act, there. 
i3 a presumption that a hand note is given for 
consideration, If the hand-note mention: ons kin] 
of consideration but the finding is that there wa3 
& cOnsideration of a different nature the suit is 
liable tobe dismissed for this reason. BARHAMDHO 
SINGH Vv. KARI Sings Pat. 809 
N.-W F. P. Courts Regulation (! of 1931), s. 39 

-~Notification No. 433-7 in pursuance of s. 39— 

Scope of-—Appeals from orders of Sub-Judges of Lat 

and 2nd Class—When lie to Distri:t Court. 

: The Notification No. 433-7, dated April 1, 1931, pur- 
suanca of the proviso to 39, N-W. Frontier Province 
Courts Regulation, allows appeals to the Senior Sub- 
Judge in small causs cases not exczeding Rs, 500 in 
value and in unclassed suits not exceeding Rs. 10) in 
value, provided they are decided by Sub-Judges other 
than those of the lst and 2nd Class. It follows that all 
the appeals from ths orders of Sub-Judges, 1st - and 
2nd Class, lie to the’ District Court, provided- the- 
valus does not.exceed Rs. 5,0)0, ABDUL SAMAD K 4AN 
v. AKBAR Kaan er : Pesh. 431 
———S.34. Ser Practice 918 
N. W. Provinces Vilage and Roads Act (XVI of 
. 1873). See Crimina! trial . 701: 
Nulsance—Actionable nutsance—Tests. 
. It is not correct tosay that an act will baan 
actionabla nuisance only if society. does not tolerate’ 
it. Though ths question is one of degree and in ap- 
plying the law to any particular. case one must be- 
guided to agreat extent by common sanseand the 
ordinary: standard of eomfort prevailing in the neigh- 
bourhood, this does not mean that it is left entirely to 
the neighbourhood to decids which is an actionable 
nuisancs and whichis not. It is for the Court to 
decide. whether in view of the ordinary standard of 
comfort prevailing among ordinary people living in 
the locality the act 1s one which would amount to 
a serious invasion of the right ofa person to a com- 
fortable dwelling in hiscwn housa. ISMAIL Sa IB 2, 
Nrro.INDA VENKATANARASIMaULU IYA 4 Mid. 184 
= — Dedication of house in city for performance. 
of marriage ceremonies and pujas—Loud . noise 
during nights. disturbing sleep*of neijzhbours— 

Rigat of neighbours to sue. for tpjunction. 

Where a parson whs owned a houss ina street in 
the ity of Madras.sst itapart for those who 
wanted, to usa it for performing marriage ceremonies, 
pujas, etc, free of rent, as an act of charity, and the: 
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perfermance of pujas and the accompanying music 
and sound of cymbals created such a loud noise dur- 
ing the nignts as to disturb the sleep of the neigh- 
bours for several days in the year : 

Held, that the noise of the loud and discordant in 
struments like the tom tom, cymbals and so on ea 
the nights amounted to an actionable nuisance an 
that it was no answer tosay that this was done for 
the sake of charity ; and the owner of the house, his 
servants and agents could be prohibited by injunc- 
tion from producing any loud noise or loud music 
such as would disturb the sleep of the neighbours 
during the nights. Isai Sani v, NIRC.INDA 
VENKATANARASIMHULU IYAH Mad. 180 
Oaths Act (X of 1873), 3, 10—Discretzon of Court 

to administer oath or not—Discretion duly 

exercised by trial Court—Appellate Court should 
not interfere. 

The Court has a discretion to administer the oath 
or not administer it even after the offer has been ac- 
cepted by the opposite party and when the trial 
Court has duly exercised that discretion, the Appel- 
late Court should not interfere with that discretion. 
DULA SINGH v. Gautam MOHAMMAD Lak. 513 
———-§. 10—Offer to abide by  oath—Party 

offering, if can resile from it. 

A paty offering to abide byan oath hasno right 
to resile from the offer, Duna SINGH v. GEULAM 
MOSAMMAD Lah, §13 


Orissa Tenancy Act itl of 1913), ss, 67 (3), (8)— 
Orders under s. 67 (3),.by Sub-Divisional Officer— 
High Court, whether can interfere in their criminal 
revisional jurisdiction. 

Neither the Distiict Magistrate nor the High 
Court can interfere in their criminal revisional 
jurisdiction, with orders passed by a Sub-Divisional 
Officer in proceedings taken under s. 63 (3), Orissa 
Tenancy Act, asthey arethe orders passed by a 
Revenue Officer. The proper remedy for the aggriev= 
ed party is to proceed under s. 67 (5). Sanat CHANDRA 
Das MAHAPATRA v. EMPEROR |. Pat. 925 
ss. 204 (1) (e), 4—Sales of holding held 

qm. execution of rent -decree set aside by Sub- 

eputy Collector—Appeal, tf can be entertained 
by Collector. 

Where the sales of holding heldin execution of a rent 
decree, are set aside by the Sub-Deputy Collector, at 
the instance of someof the defendants in the rent 
suit, the order being one under s. 201 (1) (e), Orissa 
Tenancy Act, an appeal lies to the Collector. KES: AB 
Prusti vy. ANANTA MAE ANTY Pat. 929 
Oudh Laws Act (XVII of 1876), 8. 3 (b)—Will— 

Inheritance governed by .- special  custom— 

Testamentary power of owner not affected by 





custom. 

Section 3 (b) of the Oudh Laws Act expressly pro- 
vides that in questions regarding wille (amongst. 
other matters) Muhammadan Law is the rule cf 
decision except in so far as such law had been by 
that Act or any other enactment altered or abolished, 
or has been modified by any such custom as is referred 
to in 5. 3 (b) (1). Iescapunnan Kean v. FAKLIRA 
BEGAM 3 Oudh 322 (b). 
Pardanashin Lady—Document, subject-matter and 

words, of which familiar to pardunashin lady 

Held, she understood it when explained to her. 

The document greating a charge on the property 
of e pardanashin lady of high status, for pin-money 
expenses of her daughter-in-law was written in a 
language fully understood by:her. It was a simple 
document relating to a matter with which a Jady 
her positio js expected to be familiar. There 
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was nothing complex about the vill ge being hypo- 
thecated for payment of the allowance; such words 
as were used formed part and parcel of Urdu langu- 
age, and Muhammadan ladies of rank belonging to 
the Nawabi families of Lucknow, like the executent 
who are in the habit of using high-flown Urdu 
were sufficiently familiar with such words: 

Held, that there was nothing in the document 
which was beyond her comprehension, and that the 
document was satisfactorily explained to and fully 
understood by her when she executed it. SIKANDAR 
ARA Amina BEGAM v. Hasan ARA BEGAM Oudh 70 
Pars! Marriage and Divorce Act (XV of 1865), 

ss. 33 to 35—~Ss. 33 to 35, applicability to decrees 

for judicial seperation. 

Sections 33, 34 and 35 of the Act.apply both to 
decrees for dissolution and to decrees for judicial 
separation. MANEKBAI Naprrs:aw Vacasav. NADIR- 
SHAW JAMSHEDJI VACHEA Bom. 977 

e. 35—S. 35, if contemplates order | for 
periodical poan as maintenance after divorce .. 

Quere,—W 
Matrimonial Court at Bombay for periodical pay- 
ments of money by way of permanent maintenance 
after dissolution of marriage can be justified on any 
grounds such as that the preamble of the Act refers 
to the customs of the Parsi community, and that the 
practice has been tn make such ordersin a Court in 
which the customs of the Parsis would be known; and 
whether the terms of s. 35 contemplate a decree or 
order for periodical payments by way of permanent 
maintenance after divorce. MANEKBAI NADIRS AW 
Vacuna v. NADIRSHAW JAMSAENJI VacauwaA Bom. 977 
———— §,35—Parsi Chief Matrimonial Court— 

Jurisdiction of. ° f bes oes 

The jurisdiction of the Parsi Chief Matrimonial 
Court is to beconfinedto matters falling within the 
terms of the Act constituting it,in the sense that it 
cannot exercise jurisdiction in respect of any matters 
with which it is not authorized to deal. MANEKBAT 
Napirs ‘aw Vaoasa v. Napirs.aw JAMSHEDJI VAOHHA 

Bom. 977 
ss 35,33, 45—Permanent alimony granted 
after dissolution but not secured—Court, if can 

vary it. f 

Section 35, Parsi Marriage and Divorce Act, governs 
all orders for alimony. The Court, therefore, may’ 
impose any terms or restrictions which it considers 
expedient. If alimony is notsecured as provided in 
s. 34, and there is merely a personal order to the hus- 
band to pay so mucha week or month, it would be 
proper to provide that the amount might be reduced 
or increased on good causeshown, asfor example, 
re-marriage of.parties and to reserve liberty to apply 
fora variation of the order.. Although strictly 
speaking, this should be done in the original order, 
in the case of an order which from its very nature 
cannot be intended to be immutable, it is not uns 
reasonableto hold that liberty to apply -may be 
implied. The Court can under its inherent power'to 
vary it on general principles. “ik 

It is doubtful whether the power to order a hus- 
band to make payments to his wifeby way of perma- 
nent alimony without the payment being secured on 
the husband's propeity is conferred on the Couit. by 
the Act or can be deduced from its provisions, and 
whether there is any inherent jurisdiction under 
which such e power may be exercised. MANEKBAÈ 
Napirseaw Vacurav.Napinssaaw JAMSHEDJI VACHLA 

Bom. 977, 
Partition~Suit for partial partition When lies. 

A suit for partial partition will lie, if the co-owrfet's; 

all consent. AFZAL Vv. MOHAMMAD SAHIB Nag 177 
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0 


Section 4, Partition Act, should be liberally, con- 
strued. LAXMAN v. LAANA Bal Nag. 930 
S. 4—Defendant in a suit applying for 

partition under the Act—Whether can be regarded 

as having sued for partition. 

Where in thecourse of.another suit the defendant 
applied tohave a partition under the Partition Act, 
h3 must be correcsly regarded as having “sued” for 
partition within the meaning of s.4. LAXMAN v. 








LasaaNna Bat Nag. 930 
: — 8. 4—Order for sale made wunder— 
Appealability. 


An order for sale made bythe Court under s. 4, 
Partition Act, is a decree and appealable, LAXMAN v, 
Laiana Bat Nag. 930 
—8.4—Widow of member of Hindu joint 

family is a member of an undivided family 

within s. 4. 

A widow of a member of a Hindu joint family 
would be a member herself of the Hinda joint family 
in its strictest sense, a-fortiorta member of “anun- 
divided family” withinthe meaning of s.4 of the 
Partition Act, which is an expression that should be 
given a wider and nota narrower meaning than that 





given to the term “Hindu joint family’. Laxman 
v. Laana Bar Nag. 930 
Partnership — Partnership, dissolution of—No 


notice to customers—Demand against one partner 

Fas gives rise to cause of action against 
Mit. 

Where there is n> evidence that the dissolution of 
partnership was notified to customers of the firm, 
then on customer's demanding payment from either 
ofthe partners, his causa of action arises against 
them all. BALABUK Marwari v. INDER Kumar Tewari 

Pat. 593 

Rartnership Act (IX of 1932),s. 69— Suit by un- 
registered firm—Objection to maintainability of 
sutt— Registration of jirmand application to 
amend plaint and to treat the suit as one instituted 
on the date of application for amendment— 

Permissibility. 

Where ina suit by an unregistered fm the de- 

- fendant raised the objection that as the firm was 
not registered, the suit was liable to be dismissed in 
view of the provisions of s, 89 of the Partnership Act, 
and the plaintiff thereupon gotthe firm registered 
and applied for amendment of the plaint and to 
treat. the suit as having been instituted onthe date 
of the application for amendment: 

Heid, that as the plaint as originally filed was in the 
eye of the law no plaint at all, the subsequent 
amendment of the plaint after getting the firm regis- 
tered cannot relate back tothe date of the applica- 
tion for amendment, and cure the original defect 
and the amendment could not be allowed. Firm M. 
S. A. SUBRAMANIA MUDALIAR vy. Messrs. Tus East 
Asratio Co., LTD, Mad. 939 ib) 


Patents and Designs Act (llof 1911), s. 53— 
Suit for piracy of registered design—Plaintiff 
must elect between the two distinct remedies 
mentioned in sub-s, (2)—EHlection must be made 
before final hearing. 

In a suit under s. 53, Patents and Designs Act 
for piracy of a registered design, the plaintiff is 
bound to elect between the two distinct remedies 
in sub-s. 2 viz., that for the payment of the sum 
of money mentioned therein, or for damages along 
with injunction. This election must be made before 
ths final hearing of the suit. Carico PRINTERS 

Association, Lrp. v, Gosso KABUB3IKI KAISHA, Lp, 
Bom, 994 
ri 
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Penal Code (Act XLV of 1860), 8. 76—Ignorance 
of law—Police Officers handing over property ta 
State Police under mistake of law — Whether 
excusable—Extradition Act (XV of 1903), s. 22-~ 
Offence in State—Information lodged in Sind Police 
Station—Sind Police, if can search without 
intervention of Magistrate—Property recovered, tf 
can be handed over to State Police before producing 
it before Magistrate. 

Section 76, Penal Gode, applies to mistakes of fact 
and not to mistakes of law and ignorance of law is no 
excuse, Where, therefore,the British Police Officers in 
an extradition case hand over the stolen property 
wrongly to the State Police Officers instead of to 
the Magistrate under a mistake of law, even if they 
act in good faith, there is n> excuse. 

Held, that on the mere lodging of information at a 
Sind Police Station by aState Police Officer of an 
offence having been registered in Khairpur State 
without the intervention of a Magistrate, the Sind 
Police Officers cannot enter tha house and search either 
persons or property. Norean they hand over the 
property recovered to the State Police before pro- 
ducing it before a Magistrate and obtaining his 
orders. KARIMULLA1 v. GavDLAM RASULS JAH 

Sind 78 (b) 

—~—$8, 82, 83. Sex Railways Act, 1890, s. as 





s.100—Inspector examining accused's person 
using abusive words—Retort-—-Constables asked to 
seize him—Accused challenging them with cane— 

Constables beating accused--Accused stabbing 

constable—Held, accused did not exceed right of 

private defence. 

A Sub-Inspector was instructed to examins the 
person of the accused and while doing s9 the accused 
did not allow hishand to be moved as asked by the 
Sub-Inspector. Thereupon the latter abused him 
calling him ‘sala’. Tha aceussi got annoyed and 
retorted in abuse and then the Inspectcr said hs 
would have him beaten, and called his constables, 
They attempted to seize him, but he picked upa 
cane which he had evidently brought himself, and 
jumped down from the verandah and challenged them 
to come on. Ths Inspector again ordered them to 
beat him and he was beatenon the head with a lath? 
by R, a constable, accordingly At this staga he took 
out his knife and first stabbed G another constable 
and when the formar tried to strike him again with 
a lathi hə stabbed him onthe arm, G succumbed to 
his injuries : 

Held, that altboughthe accused's threatening the 
Inspector with his cane may amount to an offence 
under s. 253, Penal Onde, the Police were entitled 
only to seize the accused and not to beat him, and 
in view of their superior numbers and the fact 
that the cane was nota dangerous weapon, there wag 
no need for resort to beating: 

Held, also that the situation was one in which he 
reasonably apprehended the infliction of grievous 
hurt on himself and s, 100, Penal Code, applied: 

Held, furtherthat he was not to bs expected on 
such an occasion to measure out with any great nicety 
the force of his blow and he did not execed his 
right of private defences. The fatal t rmination of 
the affray must not be allowed to obscure tha judicial 
interpretation of the act. Inzar Qui Kuan v. Em- 
PEROR Nag. 151 (b) 
§.100— Whether grievous hurt must be 

caused before right of private defence of person 

comes in — Held, on facts, that a@cused wre entitled 

to benefit of s. 109. 

Section 100 of the Penal Cods, does not lay down 
that grievous hurt must be actually caused by the 
assailant before the right of private defence comeg 
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into play. All that the section lays down is that 
the person claiming the right of private defence 
must be under a bona fide apprehension -or fear that 
death or grievous hurt would otherwise be the con- 
consequence of the assault on him,ifhe does not 
defend himself. i i 

Helg, on evidence that the accused had the right 
of private defence of person against the deceased, 
who had not cnly put himself in the wrong by steal- 
ing their mangoes but was also the first to begin 
the attack by using his lathi on them and that they 
were entitled to the benefit of the provisions of s. 100, 
Penal Code. Gaya Perasan v. Emperor Oudh 264 
—— $8.109-147—No evidence of actual words 

used by abettor—Conviction is unsafe. 

In the absence of any definite information as to 
what the words actually used by the accused in abet- 
ting an offence were, the other circumstances refer- 
red to by the Judge upon which he has relied to 
base his conviction, lose much of their force and it 
is not safe to convict him for abetment of the 
offence. HARI PRASAD y, EMPEROR Pat. 952 

5. 120-A—Conspiracy charge—Proof of one 
conspiracy and not a series of conspiractes is 
tessential— Criminal Procedure Code (Act V of 

1898), s. 2839—Unrelated conspiracies— Misjoinder. 

. For a charge of conspiracy to sueceed, there should 

be one conspiracy and not a series of conspiracies 
and criminal acts. unconnected by unity of inten- 
tion. Any accused not shown to be a member of 
that conspiracy is entitled to demand an acquittal, 
however bad his record may be and however much 
he may be suspected of this or that offence. Gon- 
. sequently, if only a number of unrelated conspiracies 
were proved the trial weuld be found to be bad for 
misjoinder of parties under s. 239, Criminal Pro- 
cedure Code although prima facie on the plosecu- 
tion crse as alleged, the joinder was quite legal. 
MUHAMMAD ISMAIL w, EMPEROR | Nag. 913 
$,120-A—Offence under s. 120-A—Gist of 

. —Agreement. to commit offence, if sufficient—Overt 

acts, proof of—Whether necessary. 

The principle that a judgment of not guilty against 
an accused person fully establishes his innocence 
snd the incident in respect of which the charge was 
brought cannot be used against the acquitted per- 
gon in a subsequent trial for conspiracy, does not 
apply when there has been a previous conviction, 
, The gist cf the offence under s, 124-A, Penal Code, 
consists in agreement and when the conspiracy 
alleged is to commit an offence, the agreement 
itself amounts to criminal conspiracy under the pro- 
viso. Although it is not essential to prove overt 
acts where the conspiracy is to commit an offence, 
still in many cases it is only by means of overt 
acts that the existence of the conspiracy can be made 
out. MUHAMMAD ISMAIL v [EMPEROR Nag. 913 

s. 147 — Charge under — Whether should 
contain words “force orby show of force.” 

‘Charge under s 147, Penal Code, need not include 
.the words, “ by force or by show of force,” because 

suggesLion of force is containedin the word “ riot- 
ing’ which isto be included in the charge. SURAJ 
DUSADH v. EMPEROR Pat. 945 
- $8.177,182—S. 177, applicability— Person 
must be legally bound to give information. 

Section 177, Penal Oode, has no application to a cuse 
in whicha false statement has. been made to the Police 
by a person who was under no legal obligation or 
who was not legally bound te give that information, 
Such a person may be liable for prosecution under 
K. 162, Penal Code. To bring 8 case under s. 177, 
Pénal Code, itis absolutely necessary to prove that 
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the informant was legally bound to give the informa- 
tion, which is proved ta be false, to the Police. | 
The words “any subject” occurring in s. 177, Penal 
Gode, have reference to th: matters enumerated in 
s. 45, Criminal Procedure Code, or to matters about 
which a person is “legally bound” to give information 
under some other law, and to noother subjects. 


A-mukhia of a village who had taken away a girl | 


from the village, signed a panchayatnama stat- 
ing that acertain girl had died by having been, 
drowned andsent it tothe Police. The accused was 
prosecuted under s 177, Penal Code : ; 
Held, (Per Sulaiman, C. J. and Rachhpal Singh, J., 
Bennet, J., contra), that as none ofthe events enu- 
merated in cl. (d) of s. 45, Criminal Procedure Code, 
had happened, it could not be said that the accused 
was legally bound to give any information to the 
Police and that the false information which he gave 
to the Police did not bring his case within the four 
corners cf s. 177, Penal Code. LAKHANv EMPEROR 
All. 769 
—ss.182, 211—Criminal Procedure Code (Act 
V of 1898), s. 195--Facts disclosing offences under 
ss, 21L and 182—-Power of Court to try offences 
‘under s. 211 without complaint of public servant 
concerned. | 
Where all the facts of a complaint taken to- 
gether disclose an offence under s. 211 of the Penal 
Code, the Court is not debarred from enquiring 
into the offence simply because an offence under 
s. 182 of the Penal Code is also disclosed and for the 
trial of such an cffence a written ccm;:laint from 
the public servant concerned is necessary. MUTHUVELU 
KuDUMRURAN v. SAMIAYYA KUDUMBURAN Mad, 292 
s. 183- Bombay Local Boards Act (VI of 
1923), s3. 100, 102— Rules made by District Board of 
Ratnagint r, 8—N kdar laying Octroi on boardshir, 
of goods not landed—Refusal of Tandel—Seizure— 
Legality of—R. 8, if ultra vires. | 
“The accused who was the tandel of a countiy ship 
carried goods consigned to various persons in Jaita- 
pur and Rejapur ports. The ship arrived at the 
port cf Jaitapur which is atthe mouth of the creek. 
The goods which were consigned to Jailapur traders 
were landed, and octroi was duly paid in accordance 
with rules made by the District Local Board. There 
was no separate octroi Naka forthe port of Rajapur, 
and the Nakeder of the Jaitapur Naka went cn board 
the applicant's ship together with a peon and panchas 
and demanded from the tandel the amount of octroi 
duty, about Rs, 60, on the goods which he was pro- 
pesing ba take to Rajapur. The tandel declined to 
pay, firstly because he had not the money to do so, 
and, secondly because, as he said, the Rajapur mer- 
chants objected to pay. On his refusal the Nakedar 
acting under r. 8, seized part of the cargo. The ac- 
cused resisted and was prosecuted for an offence 
under s. 183, Penal Code, that is, for the offence of 
resistance to the taking of property by the lawful 
authority of a public :ervant and was convicted : 
Heid, that the prosecu’ion had not established that 
the jurisdiction ofthe District Local Board to im- 
pose taxes extended to goods on bcard the ship 
before the goods were landed or that the Lecal Board 
had power to make use of r. 8, providing for collection 
of cctroi in the same manner as is provided in the case 
of a toll bys. 116, Bombay Local Boards Act. The 
conviction was, therefore, not maintainable. DENA 
MAHADU AMBERKAR v. EMPEROR Lom. 637 
s.1¢3, See Criminal Procedure Cede, 1698, 
s. 195 -b) 970 
S. 243—Held on facts that the accused. 
possession of counterfeit coins was Naah ki or 
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with intent that fraud may be committed had not 
‘been proved and that he could not be charged under 
.8. 243. 

In the 
ed in connection withan offence under ss. 457 and 
380 of the Penal Code, counterfeit coins were re- 

covered from a cloth bundle kept inside a black 
wooden box under lock and key. The coins were 
examined and were found that they were counter- 
feits, and infact there was no denial as to this, 
The defence was that the coins at one time belong- 
ed to the Sestate and were sold asa part of the 
estate's property. The purchase was ostensibly made 
by one M but the accused had ahalfishare in it, with 
the result that the counterfeit coins fell in his share. 
After the purchase it was not shown that any attempt 
had been made by the petitioner to pass on the coins 
to other persons as genuine: 

‘Held, that the important’ element of the offence 
that the accused was in possession of coun- 
terfeit coins “fraudulently”, or with intent that 
fraud may be committed, had not been proved and, 
therefore, the charge- under s. 243 had not been 
proved against him. Gupar Sao v, EMPEROR i 

< Pat. 603 
—— 8, 283. See Criminal Procedure Code, 

1898, g. 235 (1) 47 
—— $. 299, Expl. 2—Injuries caused not direct 

cause of death—Death as a result of gangrene— 
. Accused, tf guilty under s. 299. 

Where the deceased did not actually die from the 
injuries but died from the gangrene which sét in 
in emsequencs of some dirty substance, such as a 
bandage or the da with which the injuries were 
caused, coming into contact with one injury, al- 
though the injuries were not the direct cause of 
death, nevertheless under Expl. 2 to s, 299, Penal 
Code,.the person who caused the injuries must be 
held to have caused the death. NGA Paw v. EMPEROR 

' Rang. 911 
—————§, 300. Ser Criminal trial 889 
———-— $8..300, 302—Blow with da on forehead— 
` Intention—Offente—Sentence-—-Voluntary drunken- 

. ness-—W hether reason for not passing death 

sentence. ; A 
: It is idle to say that a blow with a da onthe 
forehead could have been delivered without the ac- 
cused's knowing that it was sufficient in the ordi- 
nary course of nature to cause death. The offence in 
such a case is murder. 

No general rule can be laid down that voluntary 
drunkenness isin all or even in the majority -of 
cases, a reason for not passing the death sentence. 
Nea Oan Pe v, EMPEROR l Rang 762 
————.8. 302—Finding of small spots of human 

„blood on garments of inhabitants of the Delra— 

.Probative value of— Criminal trial—Hvidence, 

Finding of small spots of human blood on the 

clothes of the inhabitants of the Delta is of very 
slight probative value as they can always be ac- 
counted for otherwise. Ifa mosquito bites a man 
through his clothes and it is squashed, as often 
happens, the victim's clothes may have a patch of 
blood of any size upto three quarters of aninch in 
diameter and it may be imagined. that that blood is 
the blood of the victim which has been sucked into 
the mosquito’s stomach or what corresponds to it, 
and if that blood is transferred to a garment, from 
the Imperial Serologist’s point of view it is still 
human blood. Its short stay in the mosquito would 
not greatly change its normal characteristicz, 
«LERUGU v. EMPEROR Lang. 156 
———— $5, 302-34, 460— Armed gang entering 
? 
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: house at night to abduct woman — Scuffle—Death of 

one ani grievous hurt to another — Offence~ 

. Sentence. 

. While abducting a woman, for which purpose a 
number of persons armed with chhavis and dangs 
entered a house at night, some of them attacked an 
inmate of the ‘house with lathis. He died and 
grievous hurt was caussd to another: 

Held, that in the circumstances a common inten- 
tion to commit culpable homicide amounting to 
murder, or culpable homicide not amounting to 
murder, could not possibly be imputed to them and 
in the absence of such an intention the charge under 
s 302-34 could not possibly be sustained ; but as the 
crime was particularly heinous and the ends of jus- 
tice required thit the maximum sentence should be 
imposed on them, the conviction of the accused for 
the major offenca must be altered from one under 
s: 302-34 tothat under s. 460, Penal Code, and the 
sentence of transportation for life impssed on each 
accused affirmed. Monamarapa v. EMPEROR Lah. 874 

S. 304, cl. (1)—Grave and sudden pro- 
vocation——Deceased striking accused's child for no 

-cause—Accused losing self-control and striking 

with da—~Death as a result of gangrene —Held, 

offence falls under s. 304, ef. (1). 

. The deceased who was accused's brother-in-law 
struck his child aged only one year merely because 
it resented its toy being taken away. On this the 
accused lost self-control and struck the deczas2d with 
a da. The deceased died as the result of gangrene 
setting in one of the wounds caused: 

. Heid, that the act of the deceased was such as 
would ruse much resentment in tic mind cf any 
father as to amount to grave and sudden provoca- 
tion and the offence was that of culpable hemicide 
not amoantirg to murder punishable under the first 
clause of s. 304. Noa Paw v. EMPEROR Rang. 911 

ss, 304, 326—Wound caused by accused not 

-cause of death — No intention of causing death— 

Conviction should not be under s. 301. 

Where the wound caused by the accused on the 
arm of ths deceased was not an act done with the 
intention of causing death nor with the intention of 
causing such bodily injury as was likely to cause death, 
and death was not the natural result of the act, the 
post mortem examination having revealed that death 
was due to gangrene : 

Held, that conviction under s. 304, Penal Code, 
could not be upheld but must be altered to one under 
s, 826. Harnam SINGH V. EMPEROR Lah. 148 
~ $8. 307, 324— Accused drunk and inflicting 

slight injuries on provocation—-Offence. | 

Where the accused was diunk when he inflicted 
injuries and had both given and received provoce~ 
tion, the injuries were of a trival nature and he 
himself had . received beating : 

Held, that the conviction under s. 307,should be 
altered to one under s. 324, Penal Code. KHUDA 
BAKHSIL v. EmPEROR Lah. 909 
——~—~— §,323-—Husband and wife—Uusband, if 

has general and unqualified right to beat his uitfe 

for impudence, 

A husband has no general or unqualified right of 
punishing his wife by beating her for impudence or 
imp r.inence, No such general or unqualified right 
is now a-days recognised by law, and wife-beating is 
not eo nomine one of the Exceptions in the Chap- 
ter of “General Exceptions "m the Penal Code, 
Although a Judge may be entitled to have his own 
views on the subject in a privite capacity, yet he is 
not justified in. laying down the law inthis manner 
from hisseat on the Bench, and declaring in general 
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and unqualified terms that a husband has such a 

right. In re Suppra GouNDAN Mad. 33 

= S$. 326. Sze Penal Code, 1860, s. 304 146 

s, 352. Bee Penal Code, 1860, 5.426 600 

—$. 377 — Complainant's evidence —Corro- 
boration of, 4f necessary for conviction— Criminal 
trial—Accomplice. 

In a complaint for unnatural offence especially 
where it isfound as a fact that the complainant was 
a perfectly willing party, it is not safe to convict 
the accused unless the complainant's evidence is 
corroborated in material particulars implicating the 
accused. Itis truethat in law such corroboration 
is not required, but asa matter of prudence, there 
ought tobe no conviction without such corrobora- 
tion, except in very exceptional cases, Bar Muxunpo 
SINGH V. EMPEROR Cal. 707 
§.379. See Electricity Act, 1910, s. ae 
§.379—Land in possession of complainant 

—Crops grown by him—Delivery of symbolical 

‘ possession to purchaser at sale against third party 

` —Whether defence to theft charge~—Civil Pro- 

cedure Code (Act V of 1908), O. A XI, r. 100, 

Delivery of symbolical possession is only effective 
against the judgment-debtor, It is of noeffect as 
against a third person and his possession is not dis- 
turbed or affected in the least by delivery of such pos- 
session to a purchaser ata Court sale. By the deli- 
very of symbolical possession he is not dispossessed 
at alland unless dispossessed physically no proceed- 
ings under O. XXI, r. 100, Civil Procedure Code, 
would be maintainable at his instance. 

Where, therefore, the complainant is found to have 
been in possession and to have grown crops, the 
fact that symbolical possession has been delivered to 
a purchaser inan execution sale against a third 
party alleged to be the owner of the land, is not proof 
that the possession of the crops has been transferred 
to the purchaser. It is no defence to a charge of 
theft of the crops. A mere claim that the property 
had passedtohim is not enough. Banka Natu v, 
ABDUL KADIR Cal. 154 (b) 
ss, 403,415- Criminal misappropriation, 

offence of, when constituted — Cheating — Essence 

of offence. 

In order to constitute the offence of criminal mis- 
appropriation, the property must have come into the 
possession of the accused innocently in the first in- 
stance, ‘he essence of the offence of cheating is 
the original deceit whereby the delivery of property 
is dishonestly induced. W. E. GARDNER v. U Kua 

f Rang. 596 

s, 406—Ornaments given to goldsmith in 

consideration of giving certain quantities of gold 

and silver — Ownership, whether transferred— 

Offence under s. 406—Promise to return identical 
gold and silver after melting—Failure—Offence. 

It would be somewhat unusual for an owner of a 
gold ornament to transfer out and out his right there- 
in to a goldsmith in consideration of the latter's pro- 
mise to give certain quantities of gold and silyer, It 
is more probable that the owner of an ornament 
desirous of obtaining its guld would have it melted 
and the gold giventohim; but a transaction of the 
first kind is easily conceivable, and if the evidence 
in the case is consistent with a transaction of ‘that 
kind, the Court should not construe it so asto make 
eit a case of the second kind and make the transferee 
liable under s. 406, P.nil Code, for failure to return 
the identical gold and silver. ISMPEROR v. BARMANAND 

All. 182 
——--8, 406—Paun and loan—Loan returned— 
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Pawnee denying existence of pawn-—Court finding 
against accused on all points~— Conviction under s. 
406, legality of. 

The complainant took a loan from the accused by 
pawning ornaments. When he paid the amount 
accused asked him to goto him next day for the 
ornaments. Next day accused denied the pawn. The 
trial Court found against the accused on all the 
points : 

Held, that the findings were sufficient for convio- 
tion under s. 406. ABINAS I CHANDRA Kumar v. DHANI 
BUKSH MAHAMMAD Cal, 905 


S, 406— Purchase on instalment basis—Mere 
non-payment of instalments, if a criminal offence, 
e complainant sold a gramaphone tothe accus- 
ed on instalment system but on his not paying the 
instalments the complainant asked for the machine, 
Though it was not immediately produced, it had 
not been sold and was produced in Court. Hs was 
convicted under s. 406, Penal Code : 

Held, that it wasa matter of civil dispute and the 
mere non-payment of the monthly instalments- could 
not be considered ag a criminal offence. KALIPADA 
MONDAL v. KALI KINKAR CHetrersge Cal. 827 
——$, 408—Employee furnishing security—At 

time of leaving service, withdrawing the amount— 

Held, there was no dishonest intention. 

The acsused was an employee of a zemindar and 
at the time he entered service he furnished a certain 
amount in cash as security. Atthe time of leaving 
his service the petitioner handed over the account 
papers to his masters. One item of expenditure 
shown in the account papers was this item which 
the petitioner showed as being withdrawn by him 
being the money that he had putin as security for 
his service : 

Held, that on thessa facts, dishonest intention could 
not be made outon the part of the accused. It might 
be that he took a wrong view of his civil rights in 
taking away the amount but he believed he had the 
right on giving up his servic? and his conviction 
under s. 408, Penal Cude, could not stand. ABDUL 
Masip Miran v. Empreor Cal. 720 


—s.411—Two brothers living jointly, younger 
being karta—Sto'en articles found in house— 
Younger brother often visited by members of 
Gani tribe— Elder, if can be convicted under 
s., 411, 

Where some stolen articles are found in a house oc- 
cupied by two brothers who used tolive jointly, young- 
erofthem basing the karta and it is found he was often 
visited by absconding members of criminal tribe, the 
elder brother cannot be convicted under s.411, Penal 
Code, as it isnot safe to attribute knowledge to him 
simply because his brother kept bad igen pone 
It is dificult to hold that his knowledge extended to 
every item of property received by his brother or 
brought to him by the members of the criminal tribes, 
There may be a strong suspicion against him, but for 
conviction ina eriminal case mere suspicion is no 
proof of guilt. DEONANDAN JHA v. EmpEgor Pat. 230 
~$. 415. See Penal Code, 1860,s. 403 596 
ss, 416, 468—Accused appearing for 

examination for another candidate and answering 

for such candtdate—Held guilty both of forgery and 
cheating. 

Where an accused pretending to be a certain can- 
didate foran examination forges answer papers pur- 
porting to be answered by such candidate, he is 
guilty of both cheating and forgery, and the fact | 
that such candidate hasfailed miserably in other 
papers answered by himself does not affect the’guilt ° 
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of the accused. AswINI KUMAR GUPTA v. EMPEROR 
Cal. 505 
s, 420—Offence under, depends on success- 
ful inducement of person cheated— Criminal 

Procedure Code (Act V of 1898), s. 234— Held, there 

was no infringement. 

The question whether an offence has been commit- 
ted under s. 420, Penal Code does nut depend upon the 
accused's success in swindling of the amount of times 
that he has managed to obtain property by cheating 
but depends in each individual case, on the success- 
ful inducement of the person cheated : 

Held, on facts that there was no infringement of 
the provisions of s. 234, Criminal Procedure Code. 





QIRID3ARI LAL v. EMPEROR Cal. 817 
-m SS, 420, 409, Sex Criminal Procedure 
Code, 1898, s. 192 28 


a SS, 42 6-3 5 2—Accused charged under s. 426 
only and convicted under it—~Conviction, whether 
can be altered into one under s. 352, in appeal— 
Criminal trial. 

The accused was summoned to answer a charge under 
s. 426, Penal Code only, and was convicted and sen- 
tenced under that section by the trial Magistrate. 
There was nothing toshow that he was ever inform- 
ed by the Magistrate that he had to defend himself 
against the offence of assault as well : 

Held, that the alteration of the convietion into one 
under s. 352, in appeal, could not be maintained. 
Rampaant MARTON V. EMPEROR Pat 600 

3$. 460. Ser Penal Code, 1860, ss. mgt A 
8 





s. 465—Forgery—Complainant need not be 
confined to witnesses stated in complaint. 

A complainant who alleges forgery in respect of 
a document by ante-dating it is not obliged tocon- 
fine himself to the evidence of the witnesses named 
in the petition of complaint. HANUMAN SAHAY v. EM- 





PEROR, Pat. 564 

8.468. Szz Penal Code, 1860, 5.416 505 

A S. 482— Offence under — Punishment— 
Measure of. 


In a case of an offence under s. 482, Penal Code the 
measure of punishment should be the damage causéd 
to the complainant, GIRDHARILAL Marwari v. EM- 
PEROR Pat 745 (b) 
8.494 — Bigamy — Points to be proved— 

Parties Muhammadans—Proof of acquiescence of 

girl after attainment of puberty of first marriage 

-Necessity of. 

In order that a prosecution for bigamy should 
succeed, the prosecution must show first of all that 
at the time of the second marriage there was the 
first valid subsisting marriage. Where the parties 
are Muhammadans it must be shown that the girl 
after she had attained puberty acquiesced in or 
ratified the first marriage. Hasun v. Pamio 

Sind 745 (a) 
Ss. 498—Girl taken away from mother's 
care with mother’s consent -~ Whether amounts to 

enticing away within s. 498, 

Where the accused takes away a girl from the care 
of her mother with her mother's consent, itis not 
faking or enticing away within the meaning of s. 498, 
Penal Code. ABDUL Ra .MAN v. Emperor Cal. 497 
Pleadings—Allowance for defective pleadings. 

Pleadings in India are somewhat lax and allow- 
‘ance should be made for defective pleadings in 
Courts situate in British India. Mes. CAROLINE GRACH 
Fosrae v. MR. ALFRED BERTRAM FOSTER Oudh 392 

Amendment—Substantial change in cause of 
action — Amendment sought beyond limitation~ 
o Whether should be allowed, 
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An smendment involving a substantial alteration 
of the cause of action, should not be allowed special- 
ly when the suit is brought long after the expiry 
of the period of limitation. Damar MAuTon v. JAGDIP 
MAHTON Pat, 21 
— Mofussil Courts—Provisions of Code to be 

obeyed. 


Although it isnot proper to apply the rules of 
pleading in Mofussil cases strictly, it does not follow 
that the Mofussil, or any other kind of Pleaders, are 
thereby absolved from obeying the provisions of the 
achedule tothe Civil Procedure Code. VITAAL v. 
NARAYAN Nag. 29 

Plaintiff claiming share in entire estate— 

No occasion to [separate ancestral from self- 

acquired properties, in list—Occasion occurring — 

Plaintiff should be allowed to do it. 

The plaintiffs claimed a share under the Hindu 
Law inthe entire estate and had no oc2asion to 
separate in their plaint the ancestral estate from tho 
self-acquired properties. It wasonly after the re- 
mand by the High Court that it becams necessary 
to specify the latter: 

Held, that the plaintiff should ba allowed to specify 
the self-acquired properties from the list. SomEsHwaRt 
Prasan NARAIN DEO v. MAHESHWARI PRASAD NARAIN 
Deo PC 347 
~~ Simple money suit — Prayer for making 

decree charge upon shares of defendants—Plaint, 

whether involves claim against immovable property. 

Obiter.—In a simple money suit with a prayer 
added to it that the decree which may be passed be 
declared tobe a charge upon the shares of the defen- 
dants of that suit of which the description was given 
at the end of the plaint : 

Held, that it was doubtful whether such a plaint 
could be said to be a plaint involving a claim against 
immovable property. BHAGWAN Das v. AKBAR 
Hossain Kuan Pat. 567 
power-of-attarney — Held on construction that 

mukhtyar had power to present document for 

registration. 

The relevant sentence in a mukhtarnama was 
“Har qism ke dastawezat mohari bilabd wa dast- 
khati khud ha mohakamat registry men dakhil- 
kar ke registry karawen’: 

Held, that the mukhtyar was compsatent to pres. 
ent the document for registration. SIKANDAR ARA 
Amina Becam v. Hasan ARA BEGAM Oudh 70 

Power-of-attorney giving power to agent to 
do anything in matter of conduct of suit—Agent, 
if can appoint Pleader for appeal—Civil Pro- 
cedure Gode (Act V of 1998), O. II, r. 4—Pleader 
representing party in trial Court—If can file and 

conduct appeal before lower Appellate Court—A p- 

peal, if continuation of suit. 

An appeal ig a continuation of the suit and the 
prosecution of the suit includes the prosecution of all 
the proceedings till a final decree is passed. 

Consequently, where the power-of-attorney provides 
that “ whatever shall bedone by the agent shall be 
acceptable to the executant thereof’, the holder of 
the power can engage a Pleader for prosecuting en 
appeal in the lower Appellate Court. 

Where a Pleader represents a party inthe trial 
Court, he can presenta memorandum of appeal on 
behalf of his client and prosecute the appeal in tho 
lower Appelldte Court. This,is clear from O. III, 
r. 4 (2), Civil Procedure Code. RASUL Sman v Diwan 
CHAND Lah, 274 
Practico—Amendment—-When can be permitted in 

second appeal—Principles. 

There js nothing to preclude the Court from allows 
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ing an amendment necessary to determine the real 
question in controversy between the parties even in 
‘second appeal, but except under exceptional circum- 
stances is should not be allowed. In exercising 
discretion whether such an amendment should be 
allowed or not, the first principle to be observed is 
that an amendment is not permissible when it would 
prejudice theright ofthe opposite party existing on 
the date of such amendment. 1t is not a question 
whether the defendant would be taken by surprise 
by such an smendment or not, but whether by allew- 
ing such amendment prejudice and injustice would 
be caused tohim. The second principle to be observ- 
ed is whether the conduct of the party seeking the 
amendment has been bona fide and he bas come to 
Court with clean hands, and whether by the exercise 
of dué diligence the relief for amendment could have 
been sought earlier. RaMaswAMI CHETTI v. ANAIYA 
PADAYAOSI Mad, 737 


Appeal—Fresh plea—When allowed ia last 





stage. i 2 
When a question of law is raised for the first time 


in a Court of last resort upon the construction of a 
document or upon facts either admitted or proved 
beyond controversy" itis not | only competent but 
expedient in the interest of justice to entertain the 
plea. But itis toolate for the issue to be raised in 
argument in first appeal igs ag an kn aS 
gul j , NIcIPAL BOARD, AGRA v. 
quire evidence Mc ; ee 
Appeal--New plea- Question as to when 

cause of action arose— Mixed question of law and 
- fact—If canbe raised for first time tn appeal. 
' The point that the cause ul action did not accrus 
until certain date, being obviously a mixed question 
of fact and law, it is doubtful whether itcan be 
raised for the first time in appeal, MUNICIPAL 
COMMITTEE, AMRITSAR V. RALIA RAM Lah. 723 
Appeal — Point as to non-fulfilment of 

statutory requirement can be taken for first tume in 

eal. ` 

a point in respect of non-fulfilment of a statutory 
requirement. for instituting a suit Can be taken in 
‘appeal even if it is mot mentioned in the memo- 
randum of appeal. ANNaPpa: RaAMOHANDRA Pal v. 
KRISHNA NARAYAN PRASAD | Bom. 1001 
— Appellate Court—-Appeal | entertained by 
is without jurisdiction — Hrs 
High Court under re- 











District Judge, t 
order can be set-aside by 


visional powers. ROE 
if Pine: Appeliate Ccurt entertains an appeal 


+ cases in which no appeal lies there is a second 
appeal to the High Court. C_ampa Desi v. Raw 


CHANDRA MARWARI Pat. 986 


Appellate Court —Slip in procedure— 
Appella A Court must refuse to do functions which 
rt of its duties, 
An A oe Court must refuse to undertake the 
task of performing, functions which are no part of 
its duty because a slip, however unfortunate and 
easily to be understood, a e ag, in the pro- 
; ‘Nyers BWIN v, Ma HNIN UE 
cedure, MAN Rang. 803 09) 
m —-— Evidence — Jutge of fact accepting one 
portion of a witness's testimony and rejecting 
nother— Legal tty. e, ; : 
There is a AN illegal ina judge of fact accept- 
ing one portion of a witness's testimony and rejec- 
‘ting another. PARDESI V. DEVANATH Núg. 558 
: Issues—Suit agatnst Secretary of State for 
damages jor wrongful dismissal-—Plaint and oral 


a pleadings setting 
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forth claim fully—Question - 


1936. 
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whether Secretary of State could be sued, should be 

decided: as preliminary issue. 

Where ina suit for damages for wrongful dis- 
missal the ;laintiff makes out his claim fully in 
plaint and oral pleadings; the question whether he 
could sue the Secretary of State for India in Council 
for damages for wrongful dismissal or removal from 
the service isa fit and proper question to bs decided 
as a preliminary issue, because if the plaintiff is 
not entitled in lawto bring a suit for damages 
against the Secretary of State for India in Council, 
then whatever grievances, real or imaginary, he may 
have in respect of his removal from service, he can 
get no redress frem a Civil Court. Kawnearya LAL v. 
SECRETARY OF Stare FoR INDIA IN CouncIn Oudh 834 
—~ New plea ~ Highly technical plea should not 

be allowed to be raised for first time in second 

appea!, 

Where a highly technical point wasnct raised either - 
in the lower Appellate Oourt orin the grounds of 
appeal in the High Gourt : 

Held, tbat in second appeal it was open to the High 
Court not to allow the appellant to raise it for the 
first time. 

(But the Court allowed the Counsel for both 
parties to argue the point, especially as it was a pure 
question of law appar:nt onthe face of the record 
and did not depend upon evidence). Daaka BARLAK 
v. DHALA LAKHAN Lah. 66 
——-~—— Party inviting decis'on on a point—Whether 

ean impeach tt as premature on its being adverse to 

Um. 

Where ths party himself has iavited a decision, on 
the decision being: adversa to him, he cinaot turn 
round and impeach it on the ground that it was pre- 
mature. DEORAO V, ASARAM Nag. 480 

Pleadings—Amendment - Suit on promissory 
note—Defence' that note is vord—Amencment to 

-base suit on previous note—Permissibility —Amend= 

ment depriving defendant of plea of: limitation, 

whether can be allowed. 

A promissory note was executed on July 31, 1913. 
It-was renewed several times. Ths last renewal was 
on Juns 29, 1931. One of the renewed notes namely 
that of July 17, 1928, was executed after ithe expiry of 
three years from the-clate of thé note which immediate- 
ly preceded it. A suit wag instituted on the pro- 
missory note of 1931. The defendant contended that 
the promissory note was voidas it was payable to 
beareron demand. The plaintiff thereupon applied to 
amend ths plaint so as to bass an alternative cause of 
action on the fresh promisa to pay a barred deb 
contained in the promissory note of 1923: $ 

Held, that an amendment of this nature does not 
convert the suit into a suit of a different andunconr 
sistent character, and the amendment could be allow» 


e e * | 
A Court has full power to allow an amendment 
and though such a power should not, as a rule, be ex- 


- ercised where its effect would be to take from the 
‘defendant a legal right which has accrued to him-.by 


lapse of time, yet there are cases where such considera- 
tions may be outweighed by the special circum- 
stances, CHELLAM BAKKA RAJA v. MuTHUsAMI Moopar 
-> ; Mad. 503 
Pleadings—Presumption as to correctness. 
The question of maintainability of a suit is to be 
dealt with on the footing of the case as presented 
by the plaintiff and on the assumption that hig 
If - afterwards they are 
found tobe incorrect, the suit is liable to be dis- 
missed not on the grcund that it is not maintainable 
but on its merits,” ' l Soo iy Ah; 





- 
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Practice—conceld, 


There is wide difference between setting aside a 
sale and deciding that the plaintiff's right was not 
affected by it. MANGTULAL BAGARIA v Daya S ANKER 
GOBARDHAN Das Buata Pat. 749 
Privy Counct!—Concurrent findings will not 
be disturbed. l 
Their Lordships of the Privy Council will not be 





.prepared to depart from their usual practice of not 


“PraAsAD NARAIN DRO , 


-Kumar TEWARI 


‘cess prior to 


disturbiag concurrent findings supported by evidence 
on issues of fact recorded bythe Courts in India. 
SOMESHWÀRI Prasan Narain Deo v. MAHESHWARI 
P C 347 

Relief-—-Statute prescribing specific remedy— 

Sane remedy must be taken. 

If a statute prescribes a specific remedy, then ths 
general rule is “that no remedy can betaken but 
the particular remedy prescrib:d by the statute.” 
Kan AIYA LAL y. SECRETARY oF STATE FOR INDIA IN 
CouNcIL Oudh 834 

Remand — Small discrepancy in finding 
as to cmount due—Remand ts not justified. 

Where theraisa small discrepancy in the finding of 
amount due,a remand by the second Appellate Court 
willnot be justified. BALABUX MARWARI v. INDER 
Pat. 593 

Revision — Calling for record—Duty of 
petitioner to put forward a prima ficie case— 
Mere fact that:rdcr is vague and miy possibly be 
incorrect— Whether suficient—N.-W. F. P. Courts 
Regulation (Iof 1931), s. 34, 

The calling for the record is a preliminary prs- 
any further acts taken iu revision. 
The Cou:t being moved to call for the records of the 
case on application will d> s9, when prima facie 
reason is given for that action. The fact that the 
order under revision 1; vague and, therefore, may 
possibly ba intorrect is not su‘Eciest reason.. GULAB 
KAN D, BAID AMIR Pesh. 218 

Second appeal—Plea not raised in lower 

Courts ~Whether can be raised in second appeal. 

Where the plea was not raised in any of the two 
lower Courts or even in the grounds of appeal filed 
in the High Court, it cannot be entertained at a late 
stage in second appeal. Ganaa PRASAD v. RAGHUBANSA 

Oudh 793 
—-——Suitas framed, cognizable by Civil Court— 

Cour: subsequently finding that it had no furis- 

diction and dismissing the suit—Order, if proper. 

The suit as framed by the plaintiff was cogniz- 


‘able by ths Civil Court and it was only on the find- 


` the jurisdiction of the Civil Court was barred 


ing arrived at by the Court that ib was found that 
in 
respect of the major portion of the relief claimed: 
Held, that in such cirsumstancss if was not neces- 
sary forthe Courtto have returned the plaint to 
the plaintififor presentation to the proper Court 
and it was right in dismissing the suit. Sirna Din 
v. Mo .an Oudh 908 


-Preceden\s—Punjab—Desirability of uniformity in 


case-law. 

It is desirable that the case-law of the Punjab 
especially if it has the merit of uniformity and is 
otherwise based upon s und legal principles, should, 
as far as possible, be followed sə that the (vuurts 
below as well asthe litigants might know exactly 
what is the settled law on a particular subject in the 
Provinca, D ALA Ba LAK v DHALA LAKHAN 

Lah. 66 

Pro-em ptlon--Suit for~-Transfer in consideration 
of finances to carry on litigation—Transfer held 
to be sale and liable to pre-emption—Transfer of 

Property Act (IV of 1882), s. 51—Applicability in 

Punjab, 


165—Q, L— x 
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Pre-emption —conclJ. 


The Courts in the Punjab are not trammelled with 
he strictlanguage of s. 51, Transfer of Property 
Act, where silo is defined. OF course for a transfer 
of theland inthe Punjab or els2where there must 
be a price or consideration. 

Held, that the transfer in pursuance of the agreement 
between the parties, that in exchange with help and 
finances to curry on the litigation, the vendors would 

‘transfer, in the event of success, a portionof lend, 
in favour of the vendees was a sale and ths consi- 
deration was the money which the venlees had al- 
ready spent and the time end trouble which they 
had expended and were going to devote for the 
benefit ofthe vendor in order to bring the litiga- 
tion which he had launched to a successful termina- 
tion. The transaction, therefore, was subject to right 
of pre-emption. Duara BA LAK v. D ALA LAKHAN 
Lah. 66 
Presidency Towns Insolvency Act (Ill of 1909), 
8.55—Transfer by insolvent vo d under s 55 — 

Subsequent transfer to bona fide purchaser for 

value without notice but after order of adjudication 

—H fect. 

Whers a transfer by an insolvent is void under 
s. 55, Presidency Towns Insolvency Act, a subsequent 
transfer by him to a bona fide purchasw for value 
without notice but after the date of the order of ad- 
judication is ofno effect. The title of the trusies in 
bankruptcy relates back to the act of bank. uptey and 
neither the original nor the subsequent transferee can 
establish any title asagainst the trustee, OFFICraL 
ASSIGNEE V, PHULUMAL Bas. OJMAL Sind 273 

8. 60 (2)—‘income or salary’, meaning of — 

Earnings of insolvent working as daily lalourer on 

daily wages but paid per month—Whether income 

or salary and attachuble for benefit of creditors 

—Master’s right to ob,ect to order directing him to 

deposit portion of employee's earnings in Gourt. 

Where a seivant becomes insolvent and an order 
is issued tothe employer by the Insolvency Court 
though with the consent of the insolvent, to deposit 
a certain portion of tle wages of the servant in the 
Court, without hearing the employer, it is open to 
the employer to object to the order on the grcund that 
the wages are not liable to attachment. 

An insolvent was employed on a contract of service 
in a mill asa daily piece work labourer, his daily 
wages were calculated on the quantity of work turn- 
ed out by himand he was paid once a month for 
purposes of convenience. His s2rvices were liable tu 
be terminated ona month's notice : 

Held, that the money paid ts the insolvent by his 
employer, though it was paid under a contract of 

‘savice, baing indefiniiein smount and dependant 


‘ upon the quantity ci work done and the number of 


. days worked by the insolvent, if wes not Inecme or 
salary within the meaning of s. 60 (2) of the Presi- 
dency Towns Insolvency Act and wasnct attachable, 
BUOKINGHAN & CARNATIC Co., LTD. v. OFFICIAL 
ASSIGNEE OF MADRAS Mad. 466 
Press (Emergency Powers) Act (XXIII of 1931), 

ss. 2 (1) (6), 4 (1) (d)—Pamphtets coming within 
g. 2 (1), will also come within s. 2 (6) vf they contain 
matter des.r.bedin s. 4(1)—‘The rich’ definitely 
described as @.mindais, millowners and landlords—- 
Whether form a sufficiently ascertained class within 
s. 4 (1)— Atrack on this clase in news-sheets— Offence, 
Evb-secticns JJ) and (6) in £. 2 arenot mutually ex4 
elusive and although the pamphlets in question come 

-within sub-3. (1) they wil: also “come within sub- 
s. (6) if they contain any matter described ins. 4 (1) 
as amended, 

The rich as more definitely degoribed as zemina 
na 


Press (Emergency Powers) Act—concld. 
_dars, millowners and laud-owners, form a suficient- 
-ly ascertained class to satisfy the requirements of 
the Act. The attack upon this.clas3 is clearly one 
which would tend in the minds vf uneducated readers 
amongst whom the pamphlets were distributed, to 
bring His Majesty's subjects into hatred and con- 
tempt. JONNALAGADDA RAMALINGAYYA v. EMPEROR 
. Mad. 860 
: Principal and agent—Agent of principal carrying 
on export andimport of goods— Power to borrow 

Construction of power-of-attorney — Power to 
. ` purchase goods, whether includes general power to 

borrow. 2. 4 

A power-of-attorney is to be construed strictly, 
„that is to say, where a particular actis alleged to 
have been done under a power-of-attorney and that 
-allegaticn is challenged and it is contended that the 
oach was in exces ofthe authority given by the 
~power-of Attorney, it is necessary to show that on a 
fair construction of the entire instrament the autho- 
tity in.question has to be found within the four 
corners of the instrument either in express terms 
-or by necessary implication. 

Au hority to purchase goods does not include 
power to receive money on deposit though it may 
include á power to borrow to pay for the goods. 
VoigtaT AMMAL v, KADIR SULTAN Mad. 831 


‘Prisons Act (IX of 18894, 5. 3—Borstal Institution, 
z- held-to be a prison. ones 

_ Per Dunkley, J.—Obiter : The Borstal Institution 
“and Training School at Thayetmyo are prisons, with- 
“in the meaning of the definition ins. 3, Prisons Act 
‘of L€94 - Emperor v. NGA Pru Rang. 575FB 
` Ptivy Council—Leave to appeal. Sez Ocmpany 


‘Promissory Note— Creditor, 
alternative base 
sideration. 

A creditor hasa right to base his claim on pro- 
` missory note or in the alternative, on the original con- 
sideration. Lattu Ram 9,” Depry COMMISSIONER, 

'KĘERI oo Oudh 578 (b) 

; —Limitation— Payment or endorsement by one 

debior, if saves limitation against co-debtor— 
Limitation Act TX of 1908), s. 2109), . 2 
In the case of asimple promissory note jointly 

‘exectited by two persons, payments or endorsements 

made by one debtor does not operate to save limita- 
tion against the other in the absence of evidence 
that the payments or endorsements were made dn 
behalf of the ccedebtor or by his authority. U Taa 
Mo v. PALANIAPPA CET TYAR Rang. 828 


-—Name of party not appearing on promis- 
sory nole —Such party, whether-can be held Liable 
In an, action on promissory note egainsta person 
. whose, name properly appears as party to the instru- 
ment, if is mot open either by way of claim or defence 
to show that the signatory was in reali ty acting for an 
undisclosed principal. LALLU RAM v. DEPUTY 
COMMISSIONER, KEERI Oudh 578 (b) 


Suit on hand-note written on leaf of bahi— 


l : whether can in 
his- claim on original con- 











If hand note is - genuine, it, must be decreed— ` 


Question whether bahi is kept in course of business 
„~ immaterial. ~ 


hand-note 
decreed, 
he regu- 
BAR. AMDEO 


..Pjovinclal insolvency Act (V of 1a oe 


ebt not in existence on date of alleged’ act of 


ròn Aa 
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compensation. Kas..1 Ram v. Des Ras 


[1436 
Provincial Insolvency Act—concld. 
insolvency but incurred later—Creditor, if can 


file petition under s. 9. 
A. creditor who files a petition under s. 9, Pro- 


vincial Insolven-y Act, is not entitled to doso, if 


the debt on which the petilbion is founded was not 
in existance atthe date ofthe alleged act of insol- 
vency but was incurred later. CHHAIBAR SINGE v. 


Mrs E.M. BAINES Lah.151 (a) 
——-———~—§. 28, See Civil Procedur: Code, 1909, s. 73 
" 664 (b) 





ss. 37, 43— Annulment of adjudication— 

Court, not making any order as to vesting of 

property —Termination of Oficial Receiver's power 

to deal with debtor's property. 

Where an adjudication is annulled unders. 43. of 
the Provincial Insolvency Act, s. 37 comes into opt- 
ration and the property of the debtor reverts to the 
debtor unless the Courtdirects that it shall vest in 
some other person, and ifthe Court dces not make 
any provision in this behalf, the Official Receiver 
ceases to have any right to deal with the debtors’ 
properties thereafter. DBALUSWAMI NAIDU ' V., 
OFFICIAL RECEIVER, MADURA Mad. 207 

S,42—Applicction for absolute discharge — 

Matters to be considered by Court—Obtaining 

extensive credit and nitering fulszhood, whether 

arounds for refusing discharge n 

Whether the Court shall rant or refuse an absolute 
order of ditcharge under s. 42 of the Provincial In- 


-silvency Act must be determined with reference to 


the terms of the said section and an application for 
discharge cannot be rejacted on grounds not indicated 


+ 


in or warranted by that section. 


Where‘ the Ccurt rejected an application for 


` absolute discharge on the ground that ths insolvent 
: had got very extensive credit 


and hai uttered a 
falsehood : 
Held, that these were not 
absolute discharge. : 
.The mere fact that an insolvent hal obtained ex- 
tensive credit does no! lead to an inference: of fraud. 
Doppi ABDUL NABI Sain v, KALLAPPA RAJAPPA PATEL 
Mad. 83 
8.43. Sre Provincial Insolvency Act, peat 


grounds for refusing 


s. 37 
——— 8, §8—Apportionment of salary of insolvent 
Jor benefit of creditors—Burden of proof— 
Allocation of adequate sum, necessity of. 
In considering what sum ought to be paid out of 
en insolvent’s salary for the benefit of his creditors, 


. the burden must be shared equitably between the 


insolvent, the members of his family and the credi- 
tors. It is not right, that it must always be exclu- 
sively the credit.rs who suffer In such a casean 
adequete eum out of the salary of the insolvent ought 
to be allocated for the benefit of bis creditors : 

. Held, that out of a salary of Rs. 89 per month, a sum 
of Rs. 20 should be allocated for the benefit of credi- 
tors. Inthe matter of Mauna Tun Ayse Rang. 384 
Provincial Small Cause Courts Act (IX of 

1887), s. 25. Ses Civil Procedure Code, 1908, 

ss. 102,115 x 251 
——— Sch. Il, Art. 35, ol. (I) — Scope of. p! 

Clause (44), Art. 35; Provincial Small Cause Courts 

Act, applies even though the claim is restricted to 
the value of the property misappropriated or stolen 
and does notin so many words include a claim for 
Lah 267 
=~ Art 35 (Ilj—Suit for: recovery of 
money in respect of which offence under s. 379, 
Penal Code „is committed~Suit, if cognizable. by 
Small Cause Court. "ita 
A suit for recovery of the - money in respect of 


' 
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which an offence under s. 379, Penal Orde, had besn 
committed, is an unclassed ons and is excepted from 
the jurisdiction ofthe Small Cause Oourt. Kasir 
Ram v Des Ras a Lah. 267 
Punjab Alienation of Land Act Xtll of 1900), 

5. 16—Execution—Mortgage decree—Land of 

agriculturist, if can be sold even if mortgagee has 
` obtained mortgage decree. 

Though inthe majority of cas2s the decree of the 
Court myst be executed as it stands, yet, when that 
decree would have the effect of nullifying an Act of 
“the Legislature, the Court must hold its hand, and not 
put to sale the property which under the Act has 
bessa rendered unsaleable. Under s. 16, land belonging 
to a member of an agricultural tribe cannot be sold 
in execution although a decree has bean obtained by 
the mortgagee for sale of such land. Ounassu Ram 
v. MUZAFFAR AHMAD i Lah. 243 (b) 
—S, 16—Scope of. - 

Tne general principle that an executing Court can- 


not go behind the decres was deliberately departed: 


from iaenacting s. 18, Punjab Alienation of Lan 
Act. UHHAJJU Ram v. Muzarrar AHMAD Lah. 243b) 
Punjab Colonization of Government Lands 

Act (V of 1912), S. 19—Agreement to mutation of 
- prop-ietary rights - Validity—Held, that agreement 

did not declare rights not previously existing and 

hence did not require registration. 

A mere agreement to have mutation effected in res- 
pect of the proprietary rights does not make the 
agreement void under s. 19, Punjab Colonization of 
Government Lands Act. 

Held, that the agrasme2at was merely a racital of 
existing fact: and if did no’ by itself declare any 
right; which did not previously exist, and also that 
ib was an agreement toenter mutation of the prop- 
rietary rights when they have been acquired and that 
suchan acreement did not require registration. 
WARYAM SINGH v, SUNDAR SINGH Lah.156 
Punjab Courts Act (VI of 1918), s.. 41—Question 

of custom depending upon interpretation of 
~ para;raph tn Customary Law of District and not 

on evidence—Certificate for second appeal, if 
- required. * -- 

It is doubtful whether a certificate is necessary 
to enable the plaintiffs to file a second appeal 
in ths High Gourt whare ths question of cistom 
dozs not dsp2nd upon any evidenca but only oa 
tha interprstation to bs plie:d on a cartaia, 
pira in Customary Law of the District. Bonpo v. 





‘NIHATO Lah. 78 (a) 
s, 44, Sze Charitable and Religious Trusts 
- Act, 1920, s. 3 664 (a) 


Punjab Land Revenue Act (XVII ‘of 1887), 5. 44 
- —Piesumption under. See Evidence Act, 1872; 
a 108 586 





S,45—Hniry in record of rights in favour of 
defendants—Any person aggrieved can file suit 
~- under s. 42, Specific Relief Act (I of 1877) Cuuse 
- of action, when arises ~Suit, if governed by Limita- 
tion Act (IX of 198), Sch. I, A; t. 120. 
- Section 45, Punjab Land Revenue Act, clearly em- 
‘powers any person aggrieved byan  entiy in the 
Record of Rights to seek relief under s. 42, Specitic 
Relief Act. Itis for the plaintiffs to decide whether 
they feelaggrieved by any such entry and if the 
plaintiffs assert that they are s> azgiieved, the defen- 
dantscannot be allowed to urge that the plaintiffs 
‘should not feel aggrieved and be not permitted to 
“kasak at the door of the Court. ` 
A dsclaratory suit in respect ofan entry made in 
' Recard of Rights. filed under s, 42, Spesific Relief Act, 
zad with s. 45 Punjab Land Revenue Act, is govern- 


¢ 


+ 


ed by Art. 120, Limitation Act, In all such- easss the 

cause of action accrues when the plaintif : feels. 

aggrieved and not fromthe date of the entry. 
GHULAM MOHAMMAD Kean v. BAMUNDAR KHAN 

Lah. 626. 

Punjab Municipal Act GH of 1911), ss.17.2, 

232—Deputy Commissioner, whether can under 

` s. 232, suspend resolution—Section only allows 

suspension of execution of resolution—Resolution 

- already acted upon—Deputy Commissioner suspèn- 

ding it—Committee proceeding under s. 172— 

Legality of. 

A person applied for permission to build a plat- 
form andthe application was sanctioned by resolu- 
tion of the Committee. Permission was given and 
he constructed a platform. Subsequently, the 
Deputy Commissioner acting under s. 232, Punjab 
Municipal Act, suspended the resolution granting 
sanction and more than two years ofter sanction had 
been given, the Oommittee served the person with a 
notice unders.172 ofthe Actto demolish the plat- 


form : 

Held, that the suspension of the resolutioa by the 
Deputy Commissioner under s. 232 could not affect 
the validity ofthe sanction granted and acted on. 
All that s. 232 allows is the suspension of the exe- 
cution of a resolution or the prohibition of the 
doing ofan act which is about to be done or is be- 
ing done in pursuance of the sanction granted by 
the Committee. But the Deputy Commissioner did 
not suspend the execution of the resolution nor , prv- 
hibit the building of the platform. : 

Held, also that the circumstances were not sach ag 
to allow the Committes to proceed summarily under 
gs. 172, and that the notice under s.172 was invalid. 
MuaauMabD HUSSAIN v MUNICIPAL Comurrrer, SIALKOT 
| Lah. 856 
Punjab Pre-emption Act (1 of 1913), 8 11—Judg- 

ment-devtor purchasing house— Decrec-holders 

applying for attachment — Preemption suit to 
prc-empt sale in favour of judgment-debtor ~Suit 
decreed—Pre-emptor depositing money in Court— 

Decree-holders, whether can attach tt. 

In execution of their morey decree, the decree- 
holders applied for attachment of a house purchas- 
ed bythe judgment-debtor. Before the attachmeut; 
however, a suit for pre-emption of sale was institut- 
ed by the pre-emptor, The suit was decreed and a 
certain sum was deposited by the pre-emptor in the 
Court. The judgment-debtor did not draw this sum ; 

Ileld, that under s. 11, Punjab Pre-emption Act 
the money could not bə attachel by the decree 
holders. IS Ar SING: v. ALLAH Rak A Lah. 658 
Punjab Redemption of Mortgages Act (Nor 

1913), s 4. See Limitation Act, 1903, Sch I, 

Art. 14 739 
Punjab Rellef of Indebtedness Act (Vil of 

1934)— Rights already extinguished — Whether 

revived by enactment of Act subsequently. 

The enactment of the Punjab Reliefof Indebtedness 
Act subsequently cannot revise a right waleh h.s 
already been extinguished. Sapı v. Ram DITTA-- 

; Lah, 358 (a) 

‘Gee Civil Procedure Code, 1908, O. XXI, r. 2 

358 (a) 

s. 6—Applicab`lity of Act to suits decided 

| before Aut came into force—Scope of s. 6—Appeal, 
if included init. 

According to s. 6, Punjab Raljel vf Iadebtədoess 
Act tie provisions, of part 3 of the Act apply only 
tə suits which wera pending on or instituted after 
the commencement of the Act. Where the suit was 

_decided_long before the Act came into force, the 
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provisions cf the’ Act do not apply, even thcugh an 
appel is pending, No provision of this kind affecting 
subs:antive rights can he taken to have retrospective 
effect except in so far as it is expressly laid down in 
the Act. Thelegislature presumably used the word 
‘suit’ advisably in's. 6 and, therefore, the section 
cannot be held to be applicable to appeals. Monampa 
».C. ont Lau Lah, 657 
Punjab Tenancy Act (‘XVI of 1887), s.60— 
- Transfer of occupancy rights without landlords’ 
- consent—Transfer set aside at instance of suit by 
one of landlords —Decree, if enures for benefit of 
all landlords — Decree-holder landlord waiving 
- his right of execution—Hffec’, if any, on rights of 
other landlords — Occupancy tenant's right of 
‘ possession—Refund of consideration. 
- Where one of the landlords obtains a decree setting 
aside under s. 60, Punjab Tenancy Act, a mortgage 
by an occupancy tenant of his rights without the 
consent of the Jandlords, the decree is for the 
benefit of all the landlords, and even if the decree- 
holder landlord waives his right to execute the dec- 
ree, the waiver cannot affect the other landlords. A 
decree of this kind also enures for tha benefit of the 
occupancy tenant and he is entitled to recover pos2e3- 
sion. Thetenant is, towever, entitled to a decree 
only on condition of his refunding the consideration 
receivedby him, The moitgagee can claim the 
refund in the suit by the occupancy tenant for the 
recovery of his land and it is not necessary for him to 
bring a separate suit for refund to money, which he 
is otherwise entitled to bring. SUBA SINGH v. 
HADAYAT Lah. 640 
—— 8. 77—Suit for declaration that petitioners 
were in possession as co-sharersand not as tenants 

—Suit, whether barred und-r s.77 — Whether 

cognizable by Civil Court— Res judicata— 

Dismissal of “suit in Revenue Court contesting 

notte “of ejetment-- Whether operates as res 

judic.ta Abutenent of appeal — Heid, on facts, 
that abatement should be set aside. 
- The numberof parties ina case was very large 
andthe appeal had remained pending fora long 
time. The appellants were not negligent in making 
applications for substitution of legal representatives of 
the deceased respondent : 

Held, that in the peculiar circumstances of the case 

the delay in making the application should be con- 
doned and the abatement set aside, 
“ The petitioners in a decla1ation suit claimed to be 
in possession cf the portion of the skamilat in their 
capacity as co-sharers in the village and they did not 
eaten that they were tenants under the propristary 
body: : ` 

Held, that such a suit was not barred under any 
clause ¿£ s. 77, Punjab Tenaney Act, or any other 
provision of law. It was cognizable by a Civil Court 

“and the dismissalofa suit by ths plaintiff in the 
Revenue Court contesting a notice of ejectment, did 
‘not operate as-res judicata Menr Sinai v. SOHAN 
SINGH > + Lah. 521 

e. $, 77 (h)—Ejectment suit of occupancy tenant, 

whether trialle by Civil Court- Civil Court bona 

fide trying sutt—No prejudice to party—Decree, if 
can te registered as that of Collector. 

Under s.°77, cl. (A), Punjab Tenancy Act, a suit to 
dispcssess a tiunsfereeofancccupan.y tenancy is 
copuizable by a Revenue Court; but where the’ 
suit bas been tiied, on merils in good faith by the 
Civil Co rt and none of th> parties has besn pie- 
judiécd she decrees sxoull bz registered as decrees 
of Coll-ctor “Goran SINGH v. Rao BALDEO SINGH ` 


Lah, 833 
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Railways Act. (IX of. 1890), 5. 13—No statutory 
duty to cut grass from Railway track— Plaintif 
allowing his dry grass to remain 
catch fire from engine sparks; 
contributory negligence. 
There is obviously no statutory duty ona Railway 

Company to cut all grass from the railway track and 

to see that at no place any grass grows or that any dry 

grass is allowed to remain there. At the same time 
this may be areasonable precaution which a Railway 

Company should take. Sofar as damage caused by 

sparks emitted from the funnel of an enginé is cons 

cerned, proof of negligence would depend on the 
defective nature of the contrivance used to prevent 
the emission of sparks, So far as fire caused to dry 
grass growing on or near the railway track is con- 
earned, the damage may be caused hy the ignition cf 
such grass by live cinders falling from the engine. 

It is for the Court to decide whether dry grass has 

been allowed to remain on the railway track so close 

to the. rails and so high in stature as to amount to 
negligence on the part of the R ilway Ccmpany. 

. Where the plaintiff fully knowing the danger from 

the enginesparks allows the dry grass of hiram to 
remain near the railway line and this is allowed 
to grow due to the non-feasance of the Railway Com- 


held guilty of 


pany, and the fire occurs, the plaintif is guilty.of 
contributory negligence». B. B. & C. IL Ry. v. 
DWARKA NATH - All. 882 





— $,13 — Precautions mentioned, . whether 
exhaustive—Negligence on part of Railway depends 
on circumstances. 

Under s. 13 of the Railways Act, the Governor- 
General in Council iz authorised to require certain 
precautions to be taken, But the eaumeration of 
the precautions mentioned ins. 13 is notin any way 
exhaustive, for instance, defects in the contrivance of 
an engine are not mentioned ther-in and it cannct 
be urged that such a defect would not- make the Rail- 
way Company liable. Each case must. depend on 
its cwn circumstances andthe Ccurt has to decide 
cn the evidence before it whether there has been 
negligence tu such an extent asto make the e mpany 
liable. B. B. 4 G. L Ry. v. Dwarka Nata All. 882 

H $.108- “ Reasonable and sufficient cause”, 

iga question of fact—Accident. taking place in 

running train through fault of passenger—It 
cannot ` be said that there was no reasonable 
and sufficient cause. 

Section 108, Railways Act, uses the words“reasonable 
and sufficient cause” "Reasonable and sufficient cause” 
ig a question of fact to ba det2rmine:d according tothe 
circumstances of each particular case. No hurd and 
fast rule can be laid down. It cannot b2 held that 
if an accident takes place through the fault or neg- 
lect of a passenger himszlf he is not entitled to pull 
the alarm signal if there is a reasonable and suffici- 
ent cause for doing so. < : 

While a passenger was standing near the door of the 
compartment his thali and gold kantha worth about 
Rs, 125 fell down. He pulled the chain and the train 
‘stopped : ; ; 

Held, that there was rasonable and sufficient 
cause. Gaurat SHANKER SaraY v. HMPEROR Put. 815 
8.127,130,133—Offences committed by 
person n a-le liable under s. 130 though ordinarily 
‘protected by ss, 82, 83, Penal. Code (Act XLV of 








in vicinity which 


» 


1860)—Jurisdiction— Trial by Special Magistrate’. 


under s. 29-B, Criminal Prosedure Code (Act V 
of 1898)—Necessity of-—O ffence of throwing stones 
at ae by young boys—Offence, if falls under 
5. 

In the absence of any express provision relating to 
trial of.offences under s. 130, Railways Act, by aay 
particular claes of Magistrates, the provisions `of 


“ 


— 
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s, 133 of. that Act cannot bs invoked so asto confer 
jurisdiction upon a Magis'rate to try an offence of 
his nature, when no such jurisdiction is conferred 
upon him by Sch. IT, Criminal Prosedure Code, 
more sa when s. 29-B of that Code provides for an 
adequate machinery for trial of such offences. 

The offence of throwing stones ata railway train 
committed by boys of eight and five years old would 
ordinarily be protected under gs. 82 and 83, Penal 
Code, and would not be punishable as an offence 

“under s. 127, Railways Act, or under any provision 
of the Penal Code. But such act would be deemed to 
be an offence under the special provisions of s. 130, 
Railways Act, and punishable under that section. 
EMPEROR v. WALI MA'.OMMAD Sind 642 
Record of Rights— Entries one-sided — Entries 

made by illegal procedure — Whether can affect 
interests of other. 

Where the procedure adopted in preparation of the 
Record of Rights is illegal, the entries are one-sided, 
they cannot prejudicially affect the interests of others, 
GHULAM MOHAMMAD Kuan v. SAMUNDAR KEAN 

Lah. 626 
Entry in record of custom ordinarily refers 

only to ancestral property. 4 

Unless there are clear indications to the contrary 
an entry in a record of custcm refers only to suc- 
cession to ancestral property. Ganaa Ram v. 
NARANJAN Das Lah. 754 

Entry that certain village is rent-free— 

Presumption— Rebuttal —Onus. 

An entry in the Record of Rights that a certain 
villaga is rent-free debatter property, will be presum- 
ed to bs correct and it isnot until the landlord 
proves that the land which is to be held rent-free 
lies within his regularly assessed estate or mahal and 
that revenue has been assessed on it,.that the onus 
is shifted to those who allege the contrary to prove 
that they were cn'itled to hold tho land fice of the 
obligation to pay rent for it either under a contract 
or by some old grant recognised by Government. 
JYOTI PRASHAD SincH Deo BAHADUR v, BHARAT SHAH 
BABU Pat. 589 
Refoi matory Schools Act (VIII of 1897), $. 8-- 

Criminal Procedure Code (Act V of 1898}, ss. 29-B, 

28 and Sch. II—S. 8, whether prohibits trial by 

any Magistrate—Jurisdiction conferred under s 28 

and Sch. II, Criminal Procedure Code, if taken 

away by $. 29-B, Criminal Procedure Code. 

Section 8, Reformatory Schools Act, does not enact 
that a Magistrate cannot try a juvenile offender. 
It says that certain Magistrates who ar2 not specially 
empowered may not exercise the power of seading 
a juvenile offender to a Reformatory School. Similarly 
s8. 29-B, Criminal Procedure Code, was uot intended 
to take away the jurisdiction already conferred on 
Magistrates under s.28 and col. 8, Sch. 2, Criminal 
Procedure Gode. It was intended to extend tp) 
certain Magistrates the power to try juvenile offenders 
for certain offences which would otherwise have 
been triable exclusively by the Court of Session. 
ONKAR Nata te EMPEROR All.148 
Registration — Father gifting property to son— 

Deed not registered—Subsequent transfer of same to 

another by reg stered deed—Transferee in collusion 

with father to frustrate prior gift — Priority in 
registration, whether gives priority — Transferee, 
whether constructive trustee—Ceylon Ordinance No. 

at of 1891—Registration Act (XVI of 1908), 

2. 90. i 

In Ceylon merə noticeof a prior unregistered in- 
strument is not of itself sufficient evidence of fraud 
bo as to deprive'a person registering of the priority 


$ 


`~ 
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conferred by lawas laid down by Csylon Ordinane3 
No XIV of 1891. 

According to the law of Ceylon, as according to the 
law of England, a guardian standsin a fiduciary 
relation to his ward, and where œa father transfers 
certain property to his son by a deel of gift, the 
father stands in such a fiduciary relation to his son. 
It is his duty, if not at once to register the deed of 
gift, at least to prevent the registration of any 
instrument by which a third party could destroy the 
interest of the son. 

Where a father traasferred caitain property to his 
son by a deedof gift which is not registered, and 
subsequently attempts to tiansfer the same tə another 
by a registered deed and where the transferee is fully 
aware of his intentions and for hisown purposes 
joins the father in the transaction, the transferee is 
guilty of collusion to deprive th2s9n ofhis lawful 
rights in respect of the property under th? prior in- 
strument and will ‘not obtain priority by reason of 
prior registration. He becomes a constructive tiustes 
of the property, having obtained ig from a parsm ia 
a fiduciary position anl by concealment of the fact 
that the beneficient of it was the son. FREDERICK 
EMMANUEL ABEYESUNDERA V. UYELON Exports, LIMITED 

PC417 
Registration Act (XVI of 1908), s 17 (2) Wi — 

Compromise not recorded under O. XXIII, r. 3, 

Civil Procedure Code (Act V of 1999—Deed 

whether exempt from registration. 

Even though a suitis dismissed in accordance with 
the terms of a deed of compromise, if that compromise 
has not been regorded under ths provisions cf 
O. XXIIT, r. 3, Civil Procedure Code, the dezd is nog 
exempt from registration under s. 17 (2) (vi), Negis- 
tration Act. Ms..ar C .anpv. PRITAM SINGH 

Lah.139 

s3 35( ), 82—Enquiry unter s. 35 (2)— 
Person telling ie—Intentton not to benzfit h mself 
or cheat anyone—Desire only to save ladies of 
houschoid from appearing before Registrar ~ 

Offence, nature of 

In an enquiry mader s.35 (2), Registration Act, 
a person made an untrue statement, without any 
intention to benefit himself and cheat anyone. 
The reason which prompted him to give vent te this 
half truth was to sive his sisters (wh) were Muham- 
madan ladies not accustumed to got) offices) from 
the trouble of turning up before the Sub-Registrar : 

Held, that though it was an offence making him 
liable under s. 82, Registration Act, yet it was 
cartainly not a serious on^. 

[Their Lordships upheld the conviction and sentenc- 
ed the accuzed to imprisonment for ths period already 


pani 








underg me.! ABDUL GAFUR v. JIMPEROR Cal. 415 
5.50. Sse Registration 417 
————§ 82. Sex Registiation Act, 190% s. 35 2) 
415 


Rellgious Endowment—Succession— Succession in 
gaddi established to have been from guru to chela 
for eight generations—Gaddi, if can be held to 
be a maurusi gaddi. 

Heid, that where it is established that in the gaddi 
of mahantship the succession his beca from guru to 
chela for eight gonorations, the gaddi must be held to 
be a maurusi gaddi. DIGAMBAR Dat GIR w. BHAIRON 
GIR Lah. 280 
Res judicata—Dismissal of cuit in Revenue Court 

cuntesting notice of ejecitment*- Whether operates 

as res judicati. See Punjab Tenan-y Act, 1887, 

s. 77 
~—Issue decided in prior suit against successful 
party~—Same issue arising in subsequent suit 





Txsvilf. 
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between rame parlies ~~ Findings, whether res 

judicata—Onus to prove that previous judqment was 

wrong, 

Where an issue decided against a successful party 
in a prior suit arises in a subsequent suit between 
the sams parties, the previous judgment is admissible 
under s. 13, Evidence Act, and although the finding 
on that issue intheformer suit does not operate as 
rés judicata still it throws upon such party the 
heavy responsibility of proving that that finding in 
the former suit was wrong, AZIMAN v. IBRAHIM BEG 

Oudh 132 

Landlord and tenant— Relationship — Jik 

parte decree—Subsequent rent suit between same 

parties—Question of relationship, whether barred 
by res judicata, 

The relationship of landlord and tenant is the 
very foundation of a decree ina suitfor rent and, 
therefore, when sucha suit has been decreed the 
Courts must proceed on the footing that it was a 
malter necessary to be determined and in fact deter- 
mined in the carlier rent suit. It cannot be relagat- 
ed to the category of matters only indirectly, collate- 
rally and incidantly decided. The principle will hold 
good evcn in an ex parte decree passed against the 
landlord and this decree shall operate as res judicata 
in a subsequent suit betwe2n the parties. PIRT.I 
SING 1 v. RAMBARAN MAnTo Pat. 623 

Matter not directiy and substantiilly in 
issue informer sutt—J udgment, whether acts as res 
judicata. 

Where the matter was not directly and substantial- 
ly in issuein the former suit the prior judgment can- 
nòt operate «es res judicata. Nox = ULau/na v. 
RAJESHWARI KUMARI Pat. 213 
Person added only as pro forma defendant— 

Finding arrived at therein, whether operates as 

res judicata against him. 

Where a person is added only as a formal or nomi- 
nal party in a suit bie findings arrivel at tharein, 
donot operate as res judicata a: against him, 
GAJANAN AGARWALA V. Hamipar RAHMAN Cal. 662 
Revislon— Refusal to stay proceedings under Civil 

ee Code (Ac: V of 1903), s. 10—Revision, 
. 4 tes, 

No revision is maintainable against anorder re- 
fusing tostay proceedings ina suit under s, 30, 
Civil Procedure Code, since the order is an inter- 
locutory one. DURGA Das v. Gopinp Sıxan Lah. 131 
Sale—Property sold subject to mortgage—dMorigage 

declared invalid —Purchaser, whether entitled to 

benefit. ` 
_ Where property had been sld subject to a mort- 
gage which after the completion of the sale was 
declared invalid, the purchaser is entitled to the 
benefit accruing to the property from its having been 
exonerated from the mortgage liability. KANIZ ARID 
p. Murtaza Husain Kuan Oudh 373 
Sale of Goods Act (II! of 1930), ss. 9 ( 19— 

Contract of storage of paddy and its subsequent 

sale—Storage period clause providing for exer- 

cise of option by seller—Property does not pass to 
purchaser till option is exercised. 

In a contract of storage of paddy and its sub- 
sequent sale the paddy wasin the first place hand- 
ed over by the seller to the purchaser for storage, 
and although the purchaser was entitled to do ashe 
liked with the paddy and to convert it into rice,:g 
the purchaser actualy did, yet uude: the te.ms of 
the agreement the purchaser was lovked upon 
nominally as b2ing the bailee only of the paddy 
until such time as the seller decided that the timo 
was favourable to him to sell and exercised that 
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option and the purchaser was compelled to purchase 
it at the daily buying rate of that day: 

Held, that the property inthe paddy did not pass 
to the purchaser until the sller exercised his option, | 

He'd, also that if there be no daily buying rate for | 
that day the purchaser must purchase his paddy at 
a reasonable rate which must be fixed in accordance 
with the market price ofthat day COHIDAMBARAM 
CHETTYAR v. STEEL BROTHERS & Co., Lto. Rang. 308 ' 
ss. 46, 51—Stoppage in transit—Delivery of 

goods to consignee—Consignee becoming insotvent—~ _, 

Right of stoppage of unpaid seller, if extinguished. 

Section 43, Sale of Goods Act, must be read with 
s 51 and if it is proved asa matterof fact that. 
transit is ab an end and the goods are at home, then 
the right of stoppageof the unpaid seller has gone, 
Firm Nararnpas TIKAMDAS v. OFFICIAL ASSIGNEE, ’ 
KARAOHI Sind 559 (b) 
Scheme sult—Decree-— Provision in scheme decree, 

af exe-utab'e. 

‘A prcvisicn in a scheme decree is not executable, 
Bava O. VATTHILINGA v. Boarp or Contron Mad. 820 
~-~Scheme embodied in decree and sabene con-' 

tained in instrument, tf distinct. 

A scheme or constitution embodied in a decree does 
notstand ona different footing from a scheme con- 
tained in a will or in an instrument of dedication. 
Bava ©. Varruruinaa v. BOARD or Contron Mad. 820 

Trustee refusing tocarry out duties under 
scheme—Only remedy is a suit to remove him or to` 
have scheme modified. = 

There is no short cut toa remely by application 
to the Court where a trustse refuses to carry out his. 
duties under the scheme, but the only remedy 
available isasuitto remove him or to have the 
scheme modified. Bava O. VAITHILINGA v BARD OR 


pees 








CONTROL es Mad. 820 
Second apneal—Finding basedon conjectures — 
Interference. 


Findings based onconj*ctures and not based on 
evidence can b2 interfered with in see:nd appeal. 
SIRAJU-UD-DIN v. RAHMAN Lah. 997 
—Finding of fact bised on inadmissible 

evidence — Whether binding in second appeal. 

Where the findings of fact arrived at by the lower 
Appellate Couit are vitiated by the fact that these 
findings rested upon inadmissible evidence, such 
findings of fact are not binding upon the High Court 
in second appeal AZIMAN v. IBRAHIM Bea Oudh 132 

Interferen'e with finding of fact—When 
justified. 

Interference in sacond appeal with a finding of 
fact is justified where the lower Appellate Court has 
not correctly regarded the pleadings, burden of proof 
or the relevancy of evidences used in arriving at the 
conclusion on fact, VITHAL v. NARAYAN Nag. 29 

Lower Courts finding of fact based on 
evidence— Whether can be disturbed in second 
appeal. 

Where the finding of fact is bas3i-on evidence, 
which was considerod and believed by tha lower 
Court and no point of law arises, it cannot be 
disturbed in second appeal. Mouampa v. ORUNI Lan 

Lah. 657 
Question whether payment set up is proved 
or not— Whether one of fact. 

The question whethera payment sət up by a person 
is proved or not i; purely one of fact. MASAND 
MOTIRAM v. SAIKARPUR MUNICIPALITY Sind 369 
Sik Gurdweras Act (Vill of 1925), $. 5—Tribu- 

nal must decide petitioner's right—Incidental 

deciston of objectors’ rights without pronouncing 
upon those of petitioner—Whether justified. . » 
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In a petition under s. 5, Sikh Gurdwaras Act, 
what the Tribunal has primarily to determine is the 
right, title or interest of the petitioner in the prop- 
erty indispute. It may have to determine the ob- 
jections raised by the opposite party for that pur- 
pse, but the section does not seem to justify the 
determination ofthe objectors’ rights only, without 
-any pronouncement onthe rights of the potitioner. 
COMMITTEE OF MANAGEMENT oF GuRDWARAS, AMRITSAR 
v. ATMA SING I Lah. 667 

ss. 5, 10—Petiiioner having no right, title 
orclaim to property in dispute—Publication of 
list of objectors under s.3-—-Claim of objectors— 

Adjudication upon—Petitioner establishing lesser 

right than that claimed—Tribunal, if can declare 

and define that right—Bunga—Pahlwanke Bunga 

—~Nature of institution, 

If the petitioners are found to have no right, 
title or interest in the property concerned in 
a petition under s. 5, Sikh Gurdwaras Act, the 
tribunal has no authority to examine and adjudi- 
cate upon the claims of the objectors who sup- 
port the claim made in the list presented and 
published by the Local Government under s. 3, for 
the only claim before them for disposal under s. 11, 
is that made in the petition presented under s 5, 
But this does not mean that where a petitioner 


has succeded in establishing before the tribunal a. 


lesser right than heclaimed in the petition, by 
showing that he has the rightto manng» by pro- 
perty, the tribunal cannot in its decree define the 
extent of that right and ia sə doing declare that 
ths petitioner is not subject to control by the 
Gurdwara and there is nothing in the Sikh Gur- 
dwaras Act prohibiting in such a case the grant of a 
declaration to this effect. i 

Heid, that the Pahiwanke Bunga is an institution 
intended to be reserved as a hostel for pilgrims 
visiting the Golden Temple, although thera is no 
evidence of the formal dedication of it to religious or 
charitable purposes. COMMITTEE or MANAGEMENT OF 
Gurpwaras, AMRIT3AR V. NARAIN SINGH Lah. 283 
- $. 16 (2)~Udasis—Holding Granth Sahib in 

reverence and reciting 1tt-Whether by themselves 

establish that Udasi institution is a Gurdwara. 

Holding the Gran'h Sahib in reverence and recit- 
ing it ceremoniously will not by themselvcs make 
the institution in dispute a Sikh Gurdwara as Udasis 
hold the Guru Granth Sehib in great reverence and 
th: fect that the Granth Sahib is recited in an 
Udasi institution does not make it a Sikh Gurdwara. 
This fact does not establish that the institution 
falls within any. of the clauses of s. 16 (2), Sikh Gur- 
dwaras Act. IsHae Das v. Baacwan SINGA 

Lah. 507 

mS, 25-A~— Scope and object of—S. 23-4, if 

applies only to cases tn which recording of evidence 

has not been concluded before tribunal at 
commencement of Act. 

In introducing e. 25-A of the Sikh Gurdwarag Act 
by the amending Act of 1930, the obvious intention 
of the Legislature was thata successful party as 
‘goon asthe decision was reached by the Tribunal 
would be at liberty to sue for possession. The 
whole sechion was introduced owing to the difficul y 
that had been experienced owing to the lack of any 
provision inthe original Act for implementing the 
decisions reached by the Tribunal in cases under 
as. 5and 10 of the Act Section 25-A was introduc- 
ed to provide acheap and speedy method of giving 
-effect to the decisions of the Tribunal. It is obvious 
. that. the proper course for the successful party would 
“be to lodge his suit and-if the opposite party had 

e 
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preferred an appeal in the High Court, fr ilab pariy 
to obtain an order staying the pr ceedings, Jf imces- 
sary, 

The only pessible interpretation of s. ll of the 
amending Act is that it makess. 4 (nuw sg, 253-417 
the original Act) only applicable tə those clains, 
petitions and suits in which the recording of evi- 
dence has not been concluded before the Tribunal at 
the commencement of the Act. CUMBMITTER OF 
MANAGEMENT FOR GURDWARA, NANKANA Sa ip v. Hira 
Dass Lah, 846 


Specific Retlef Act (lof 1877), s. 9. Sss Civil 
Procedure (ode, 1908, s. 115 908 

—~~--—-- 58, 39, 41-~Diseretion of Court in giving 
compensation—~Powcr to restore benefit derived by 
minor - Minor, whether also must pay interest on 
loan borrowed — Liability, whether ex contractu. 

Section dl of the Specific Relief Act gives the 
Court power to award compensation in cases in 
which justice requires it and therefore this iscre- 
tion must be exercised ia every case according to 
the cireumstances of tbat caso Itis no doubt true 
that ss. 39 and 41 relate to those cases only in which 
the minor isthe plaintiff: but that does not affect 
the question of the jurisdic:ion of the Courts to grant 
equitable relief, either by way of restitution of the 
property in specie or by refund of the money, with 
or without interest. Of course whether compens>- 
tion js to be granted at all, ant ifs», to what oxtont 
and in what form, are matters t) be determine 1 by 
the Cout in cach particular case aceording to ats 
peculiar facts and circumstances But it dues not 
seem to be open to doubt that the Court; in thia 
Country possess the power to compel tho frinle- 
1 nt minor to restore the benefit derived by him fran 
a void contrach. 

The liability ofa minor under s. 41 ofthe Sp:citic 
Relief Act. arises not ex contractu bus on equitable 
consideraticns and the credit r could not theref re 
in any eventclaim interest on the loan because tho 
liability to pay interest would ariseon one of ihg 
stipulations of the contract. 

Held, that in view ofall the circumstances justice 
undoubtedly required that the plaintiff should re- 
fund the money received by him as consideration for 
the mortgage in question though it was executed hy 
him when he wasa minor, and it could not be cun- 
tended that because the money was sp-nt by the 
plaintiff, no restitution could be ordered Api, 
Sop AN KHAN v. Nusrat ALI KHAN Oudh 523 


ss. 39, 42—Suit for declaration that pro- 
perty belonged to math, was non-transferable an 
that mortgagees haveno right to sell tt by auction 

-~ Held, s. 39 applied — Court-fees payable. 

The plaintiff instituted the suit for a declaration 
that the property’ mortgaged by two deads, was the 
property of a certain math and not transferable and 
that the mortgagees have no right to have the pro- 
perty sold by auction. On the ploa that the suit wag 
purely of a declaratory nature court-fee of Rs. 15 
was paid: 

Held, that tha plaintif was not, strictly speaking, 
asking for any declaration as to his own legal oharas- 
ter, or as to his own right to the property in ques- 
tion. Buthe sought, in effect, to have the two mort- 
gage-deeds in question adjudged void, and, therefura 
the suit mast be regarded as failing under s, 39, 
Specific Relief Act, as heiig noteof a purely declara- 
tory nature and thats, 42 did not apply. 

Held, fuither, that an ad valorem ccurt-fes wag 
acquired, Maus ER GIR v. Ramat ULLAg 


All, 454 
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—— S. 41, See Specific Relief Act, 1877, s. 39 
523 


———— § 42, 

Sre Punjab Land Revenue Act, 1887, s. 45 626 

SEE Specific Relief Act, 1877 s. 39 452 
~— ——$,42—Sub-lessee liable to pay commission 

and royalty purchasing in son's name but in 

reality for himself—Right to recover same in certi- 
ficate sale—Suit merely for declaration that 
sale is void, competency of. 

Where a sub-lessee who is liable to pay his lessor 
commission and royalty, purchases in his son's name 
but in reality for himself, the lessor's right to 
realize commission and royalty in a certificate sale, 
formal delivery to him does not change his position 
ifthe sale is void or fraudulent nor can it be said 
that purchaser obtained possession by realizing 
the royalty frem himself and a suit purely for a 
declaration “that the sale is veid is main‘ainable. 
MANGTULAL PAGARIA V; DAYA SHANKER GOBARDFAN Das 
BUATA Pat. 749 
~——— £,42—Suit for declaration that certain facts 

existed, and hence sale ts void, if barred 

There is nothing in s. 42, Specific Relief Act, 
which bars a suit for a declaration theta certain 
sale ie void. The question whether a particular 
sale is void is a mixed question of law and fact, 
‘but whether under the given circumstances’ a sale 


is void is a question of law only. A plaintiff is - 


entitled to sue for a declaration that certain facts 
existed and, therefore, the sale in that case is void. 
MANGTULAL BAGARIA v Daya SZANKER GOBARDHAN Das 
B ATA ' Pat. 749 
Stamp Act(ll of 1899), ss. 29,35. Sez Stamp 

Act, 1899, s 61 ; 5 


g 
s. 35, Sex Stemp Act, 1899, Sch. I, Arts 1,5 
520 





m- 58, 35, 48- Civil Court, if can recover 
deficiency in stamp after the suit is disposed of. 
After a suit has.been disposed of and the decree 

signed and sealed, th> provisions of s. 35 ofthe Stamp 

Act, are wholly inapplicable. The jurisdiction to 

realize the deficiency in stamp in such case lieg 

with the Collector under s. 48 ofthe Stamp Act and 
not with the Civil Court. BaLpEo PRASAD v. AJUD..YA 

PRASAD h Oudh 904 (b) 

s. 36—Pro-note insufficiently stamped— 

Execution admitted—Question of admissibility. 

Sre Contract Act, 1872, ss. 124, 126 370 

ss. 61, 29, 35—Agreement produced in 

Court—Court not passing separate order admitting 

agreement — Endorsement showing it was admitted 

— Dosument relied on in judgment—Held, document 

was odmitted and proceedings under s. 61 were 

competent—Deficient duty and penalty, payment of. 
_A copy of an agreement was put in by the plaintiffs 
with their plaint; the original was produced by the 
defendant when giving evidence as witness for the 
plaintiffs, and was referred to by him in his evidence. 
he Court passed no separate order admitting the 
agreement into evidence but did endorse the docu- 
ment itself with an endorsement showing that it had 

‘been admitted into evidence on the day when the 

defendant appeared as plaintifs’ witness. In the 

judgment the Court continually referred to the terms 

_of the document itself : 

Held, (i) that the endorsement ccmbined with the 
facts that the Court examined the defendant on the 
basis cf the documen$ and that the Court relied upon 
the document in its judgment amounts to an order 
admitting the document and therefore an order that 

“pan form the subject-matter of prcceedings under 


pe 61, Stamp Act; 
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(ìi) that it could net be said that the order admitt- 
ing the ducument could only beimplied frcm the 
decree. The endorsement upon ths ducument was 
‘made at the time ofits production and not on the date 


“when the decree was granted. The references to the 
d:cument inths judgment merely arf rded evidence 


that the Court had previously admitted it into evi- 
dence and did not suggest that it admitted it into - 
evidence by an order implied in that very judg- 
ment; 

(iti) that in the case of a bond under s. 2), Stamp 
Act, the person liable to pay duty is the person draw- ” 


ing, mekingor executing the bond. But the deficient 


duty and penalty to be charged under the proviso 
ofs. 35 should be paid by the person who wishes to 
put the document in evidence. UOLLECTOR or PESHAWAR 
p. MOHAMMAD As RAF KHAN Pesh. 95 
-—§ch, L Arts 1, 5, $. 35—Simple acknowledg- 
nient by itself, whether renders document for 
higher duty than what is required under Art. 1— 
Addition of words indicating agreement, whether 
makes it liablé to duty under Art, 5. 

A simple acknowledgment, which takes the case out 





‘of the Statute of Limitation, implies a promise to ray. 


Such an implied promise by itself dces not render the 


‘document liable to duty higher than whatis required 


under Art, ıl) f Sch. I, Stamp Act. But the ad. 
dition of wordssuch as are stated in the proviso to 
that article indicating an express promise to pay 
would make the document liable to duty’as an agree- 
ment or a bond or a promissory ncte, Where there 


‘are unconditional acknowledgments fur saving limita- 


tion, containing the words “we are gving to re-pay 


the whole debt s:on,” there isan express promise to 


pay. The document, therefore, does not ceme under 
that Article aad ig liable to stamp duty under Art. 5 
Siamp Act, asit amounts toan agreement, Con- 
sequently, such a document should not be admitted in 

evidence without the payment of duty ard -penalty ` 
under s. 35, Stemp Act. Bocra Loan Orriép, LTD., 


.v. JYOTISA CHANDRA C. ANDA Cal. 520 
——— Art.45—Award effecting partition 
_. not stamped under Art. 45—Whether admissible 


in evidence. A a . 
Wherean award partitioning a property is not pro- 


„perly stamped under Art. 45, Stamp Act, il'is not ad- 


WANTI 

Lah 82 

Stamp Manual, rr. 24, 118—Single impressed 
stamp of Rs. 45 not available with stamp vendor 

—Memorandum of appeal affixed with impressed 

stamp of Rs. 40 and adhesive stamp of Rs. 5 

Memorandum, whether properly stamped. 

Reading r. 24 and r. 118 of the Stamp Manual 
together it oppears that in order tocomply with the 
condition of r. 24it would be enough if the appel- 
lant could show that the stamp vendor, from’ whom’ 
he purchased the stamp, had not got in hisstock a 
sheet of the required value, otherwise there would be 
no useof the provisions of r.118, So where the ap- 
pellant affixes one impressed stamp of Rs. 4) and one 
adhesive label of Re. 5 there being no single impress- 
ed stamp of-the valuc of Rs. 45 in stock of the stamp 


missible in evidence, LosyHan LAL v. VIDYA 


‘vendor, the memorandum of appeal is properly stampe» 


ed. KIC. UMAL v. MUNICIPAL BOARD, AGRA 
All, 694 
Succession Act (XXXIX 0f1925), 88. 211, 326— 
Lease—~Lesieée's death—Executors, liability of— 
Executor entering tnto possession — Personal 
ltability. s 
Although the executors of a deceased lessee have 
not entered into possession, they are still liable fory ` 
the rent tothe extent of any assets of the tostatay 


4“ 
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which may have come into theirhands. When an 
executor has entered upon the demised premises, he 
~ is personally liable in addition to his liability as a 

representative andthe lessor can sue him in his 


representative capacity or personally. KAMESHWAR 
SINGH BAHADUR or DARBAANGA ~v. PHEROZSHA 
Merwanst Nanas .oy MEHTA Cal. 121 


' —~——-8. 232 — None of estate administered— 

Application for grant must be for whole estate. 

The administration of an estate within the meaning 
gf s. 232 means administration under the authority cf 
a grant of a Court. Where none of the estate has 
been administered, it is necessary for the petitioner 
to apply fora grant in relation to the whole estate. 
Where in the Succession Act special provision is 
made in part 9, Chap. II, for limited grants it is the 
Intention of the Legislature that limited grants should 
be those only which fall within these special pro- 
visions. The argument cannot, therefore, be accepted 
that becauss there 1s no express direction in the 
Succeesion Act, that grantsshall apply to all property, 
therefore, a petitioner can under s. 282, Succession 
Act, apply for the administration of just so much of 
the property as suits his purpose. Under s 232, 
Succession Act, though the grant is one of letters, it 
isa grant with the will annexed. In the case of the 
grant of probate, court-fee must be paid on all the 
property. There is no reason why the same condition 
should not apply when the grant is of letters with 
the will annexed. Schedule III, Court Fees Act, con- 
templates a full declaration of all property. Kaus 
CHAND v. MOTLIBAT | Sind 202 
—~ 8. 270 — Jurisdiction —Debts to be paid 
within Court's jurisdiction, if assets—Petition 
` claiming them—Court's jurisdiction to entertain. 

Debts to be paid according to the termsof an agree- 
ment to the deceased or his heirs within the jurisdic- 
stion’of the Court must be regarded as assets situated 
Within the jurisdiction ofthe Court and under s. 270, 
the Court can deal with a petition claiming such 
assets. K :vscaanp v. MOTLIBAT Sind 202 
———S8. 276— Application for Letters of Adminis- 

tration —Annexure required by s. 19-I, Court Fees 

Act (VII of 1870) not attached—#ffect—Defect, if 

can be made good in appeal. 

Section 276, Succession Act must be read with 
8, 19-1, Court Fees Act, Where to an application for 
grant of probate is not attached the schedule or 
annexure required by s. 19-I,the application is de- 
fective and it is not competent for the Oourt to allow 
this defect to be made good. Kuvscuanp v. MOTLIBAI 

Sind 202 

————S. 292—Scope of —“Full amount recoverable 

in respect of any breach of the bond,” meaning of 
= Assignment under s. 292, effect of. 

Section 292, Succession Act, expressly provides 
that upon the assigament being made, the assignee 
may sue in his own name and recover upon the bond. 
What may be recovered is “the full amount recover- 
able in respect of any breach of the bond” which 
merely means the loss for which the obligors under 
the bond are liable. The section does not deal merely 
with procsdure, but confers substantive rights on the 
assignee, Who acquires by virtue of the assignment 
a fresh and independent cause of action, and limita- 
tion runs from the time the assignment is made. The 
assignment under s. 292 is nota mee link in the 
title to the bond but confers substantive rights upon 
the assignee. The assignee need not be a person 
entitled to the whole, or indeed any partof the 

estate, He is entitled tosuein his ownnime as if 
the bond had been originally given to him andall 
moneys which he recovers under it -he holds as 
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trustee for the persons interested in the estate. 
Manusuat CHUNILAL v, GENERAL ÅCCIDENT, FIRE & 
Lire Assurance CORPORATION, LTD. Bom. 672 
——~—— sS. 292— Suit by assignee to enforce bond— 

Nature of—-Limitation for suit —Limitation Act 

(IX of 1908), Sch. I, Arts. 120, 68. 

A suit to enforce an administration bond which has 
been taken in the name of officers for the security of 
those interested in the due administration of the 
estate under the provisions of sy. 291 and 292, Succes- 
sion Act, is not a suit merely on the bond, but is a 
suit on the bond coupled with the statutory assign- 
ment or proof of title to the estate, and the case falls 
under Art. 120 and not under Art. 68, Limitation Act. 
MANUBHAI OguNILAL v. GENERAL ACCIDENT FIRE & Lire 
ASSURANCE Corporation, LTD. Bom. 672 
——— 6, 326. Ser Succession Act, 1925, 5.211 134 


Tenancy ~—Limitation—Special Law prevails. 

If there is a Special Law, and a General Law, the 
special must prevail overthe general. This princi- 
ple is applicable to matters of tenancy where the 
question of limitation is involved. BABURAO v. SANDU 
Nag. 122 
Tort—Defamation—Court’s duty. 7 

In India, in cases of defamation the Courts have 
to decide both questions of law as well as of fact, and 
itis forthe Judge to decide what sum should be 
awarded as damages. The presiding Judgehas full 
discretion inthe matter. Similarly the Judges sit- 
ting in appeal possess the seme power. RAGHUNATH 
SINGH Parmar v, MUKANDI LAL All.892 

Defamation—Libel —Comment on people 
holding political positions—Exaggerations—Member 
working with Swaraj party in Council and not 
resigning when asked by party—Member not enter- 
ing Council on Swaraj party ticket — Comment 
that he committed breach of confidence—Held not 
libellous 

‘When people are making comments about men 
holding political positions such as being a member 
of the Council, it is permissible for them to exag- 
gerate matters. The statement of the writer that a 
certain person was sent on Swaraj or Congress ticket 
may not possibly be quite correct, but wherefor a 
number of years the member remained in Council 
and was working along with the Swarajist party 
there, the writer is entitled to say that he was a 
member ofthe Congress or Swaraj party. If the 
statement that he was guilty of breach of confidence 
was made by the writer, because in his opinion he 
(the member) had not resigned from the Council 
when asked todoso, itisa harmless statement and 
not libellous. The writer has expressed his own 
opinion which is that aman working as a Congress- 
man or a Swarajist, if he does not resign when call- 
ed upon by the Swarajiya or Congress party to do 
so, is guilty of breach of confidence. Other people 
may take a different view. but, if a man makes a 
statement of this kind, itis an expression of view 
of his own belief and hardly libellous, RAGAUNATI 
Singa PARMAR v, MUKANDI Lau All. 892 
Defamatton-~ Libel—Repetition of libellous 

statement -How far actionable 

If a person is guilty of slander, another person 
repeating it cannot escape responsibility becauss he 
merely repeats the slanderous statement made by 
another. He cannot say that he should not be held 
liable because the statement whieh he has publish- 
ed was nothing else but a repetition of a similar 
slanderous statement which had been uttered by 
some other persons unknown. RagHunaTa SINGH 
PARMAR v, MUKANDI Lay All, 892 
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amen Defamation — Libel—Statement about lawyer 
that he committed breach of confidence is defamatory. 

A statement made against a lawyer that certain 
persons had engaged him with faith to defend them 
but the lawyer after accepting the brief committed 
breach of faith and let his clients down, unless 
there is some justification for it, is highly libellous. 
RaGaunata SINGH PARMAR v. MUKANDI LAL 

l . All, 892 

men Defamation — Libel — Statement during 

election propaganda, that the candidate has no 

time to look after work and is always busy with 

his Muslim friends, dogs and his Western wife and 

= dining and eating with English and Muslim friends, 

held, to be expression of opinion and not 
defamatory. 

The following statement was made during Coun- 
cil election propaganda against a Hindu candidate: 
“he does not geitime to understand these matters 
for bwo reasons: firstly, he gets no time by being 
too busyin eating and drinking and associating 
with his Muslim friends. Secondly on account of 
his Western wife and children at home he gets still 
less time. And whatever time is left, that he 
spends in bringing up dogs and in publishing their 
(sale) advertisements and in educating dogs” : 

Held, that though the statement that he gets no 
time because of eating and-drinking and associating 
with his Muslim friends‘is.a statement made in 
very bad taste, none of these statements can be 
said to be libellous. The writer may be of opinion 
that a Hindu chould not dine witha Muhammadan 
while there may be other persons who see absolute- 
ly ‘no objection to this. RAGHUNATH SINGH PARMAR 
y. Muxanpr LAL All. 892 


Defamation—Libel—Statement thata Hindu 
who dines with Muslims, puts on thread and 
pretends to be a Brahman with whom he bakes his 
food and thus deceives them, held to be highly 
defamatory in India. 

A statement ran “on the one handhe sticks to 
his Western habits (ways) andhas no scruple in 
taking articles of food and drink from the hands.of 
‘Englishmen and Muslims, while, on the other hand 
when neeessity arises, he would put on sacred 
thread and khidaar clothes, become a confident of 
the Kshattriyas and Brahmansof Garhwal, assume 
the appearance of a Brahman, ənd has even no 
scruple in going into their houses and defiling their 
utensils, etc....... If this is not betrayal of 
confidence, what else it is” : 

Held, that in a country like India itis a very serious 
matter to make a charge. of this kind, and if not 
‘proved to be tiue, isa statement which is highly 
defamatory. Ragaunata SINGH PARMAR v, MUKANDI 
Dan All. 892 


— Defamation—Libel—Statement that a person 
boasts to have killed a tiger which in fact is 
killed by another, is not defamatory. 

A. statement againsta person that he takes undue 
credit for having killed a tiger though he did not 
kill it himself but only got it killed- through 8 
Shikari isonly an opinion of the writer and cannot 
amount to defamation. RaguunaTa Sines Parmar vV. 
Moxanor LAL All: 892 
l Joint . tort-feasors—Compromise — Plaintiff's 

remedy. a, 

.Where there are joint tort-feasors, a compromise 
with one of ‘them would debar the’ plaintiff from 
seeking remedy against others. Ragsunata SINGH 
Parmar v. Muxanpr LAL All. 892 
wm Negligence—Lawful act on one's own property 





aetrteene 
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causing damage to neighbour—-No negligence— 

Neighbour, if entitled to relief. f 

An owner js entitled to use his lard in any way he 
pleases if he does not act in a negligent manner. If 
there is no negligencs on his part, when a lawful act 
of his done on his own property, causes damage to 
his neighbour, the law would give the neighbour no 
relief. BENGAL PaovinoiaL Ry. Co., Lío. v- RAJANI 
Kana De Cal. 371 
Trade mark —Infringement of—~Colouruble imita- 

‘tion, how decided. il 

The question whether the trade mark, the subject- 
matter of the prosecution, is a colourable imitation 
of another trade-mark is one of fact and the Court 
must come to its own conclusion after having -plac- 
ed itself in the position of an unwary customer, It 
is enough that there should be such similarity that 
an unwary customer maynot beable to distinguish 
the one from the other, especially when he sees the 
one without having the other before him. The ques- 
tion is not whether anyone has been deceived. in 
fact, but whether an average customer can be de- 
ceived and for this, the Court must form its own 
opinion GIRDJ:ARILAT MARWARI v. EMPEROR 

Pat. 745 (b) 
Transfer, of Property—Transfer of. property ` 
belonging to others —Real owners, if affected. 

If people chooss to amuse themselves by transfer- 
ring property belonging to others behind their backs 
and without their definite knowledge the real owners 
cannot be affected. SIRAJ-UD-DIN v, RAHIMAN 

Lah. 997 

Transfer of Property Act (IV of 1882), $. 3— 

` Attestation — Registering Officer or identifying 
witness, whether signs as attesting witness. 

Neither the Registering Officer nor th: witnesses 
identifying the executant at registration sign as 
attesting witnesses, and the proot of due registration 
is no proof of its due attestation and they cannot, there- 
fore, be treated as such for the purpose of the vali- 
dity ofthe mortgage. Banarst Das v. COLLECTOR oF 
SAvARANPUR All. 498 

s. 3—Definition of “ notice "—Hzplanatvon 
added to 1t—Whether retrospective. 

The explanation to the definition of notice in s. 3, 
Transfer of Property Act, does not affect the terms or 
incidents of transters made before April 1, 1930. 
AZIZUDDIN V. ARIFA BEGAM Oudh 718 
ss. 6 (a), 54—Transfer by reverstoner 

during widow's life-time—Execution of release deed 

after death of widow in  considerationof extra 
amount—Release deed, whether amounts to sale-deed, 

It is not necessary for a transfer by way of sale that 
the word ‘convey’should be used or that any formal 
terms should be employed. It is sufficient if the docu- 
ment shows that a transier of ownership for a price 
is intended. A document which purports to be a ‘re- 
lease’ may in fact be a sale-deed. i ; 

Where, during the life-time of a Hindu widow the 
next reversioner sold certain properties which the 
widow had inherited toa stranger and after the death 
of the widuw he executed a document tothe pur- 
chaser purporting to be a release deed by which he 
relinquished all his rights in the property previously 
suld, on receiving a certain sum of money as considera- , 
tion for such release : , n 

Held, that the release deed was in fact a sale- 
deed. ARIYAPUTRA NADALWAN v, ÑAOHIMUTHU 
MALAVARAYAN i M ad. 560 
s. 6 (e)—Right of maintenance, if a right 

to sue. 

A right of maintenance in a definite sum of money 
cannot be regarded as a mere right tosue, It is true 

ty ` 


pani 
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that it may not be attachable in advance under 
proviso (n), s, 60, Civil Procedure Code, but that is 
not sufficient to. bring it within cl. (e), s. 6, Transfer 
of Property Act, for it will in case of a breach, sup- 
port asuit fora debt and notfor damages. ALIMUN- 
NISSA V ABDUL Aziz Pat. 298 
S. 7. See Muhammadan Law 298 
S. 41—Transfer by ostensible owner—Proof 
of consideration, good faith and reasonable enquiries 

—Necessity of, for validity, 

In the case of a transfer of property by an ostensi- 
_ ble owner, consideration and good faith are not 
enough to give avalid titleto the purchaser as 

against the real owner, That he made reasonable 
enquiries must also be established. An entry in the 
revenue papers in itself is not sufficient to con- 
stitute the basis of enquiries. AFZAL v. MOHAMAD 
SAHEB Nag.177 

—— S$. 43-—Transferee, whether should make 

inquiry. 

Section 48, Transfer of Property Act, does not 
impose on the transferee any duty to make an in- 
quiry. Ganca PRASAD v, RAGHUBANSA Oudh 793 
—8, 52. Sree Mortgage 951 
s. 52—Lis pendens— Scope of doctrine— 
Mortgage executed during pendency of partition suit 














ect. 

Section 52, Transfer of Property Act, does not say 
that the transfer made by a party to a peading suit 
is null and void; it only says that the transfer will 
not affect the rights of any other party to it under 
any decree or order that will ultimately be passed 
inthe suit. LILADHAR Urramouann y. Sarvart 

Neg. 550 
whether applies to 





—s. 52— Lis pendens, 
auction-sales. 

The rule of lis pendens as developed in s. 52, 
Transfer of Property Act, applies to auction-sales., 
Kaniz ABID v, Murtaza Husain KEAN Oudh 373 
— S. 52— Lis pendens —.Whether applies to 
- gale during ejectment proceedings. 

Where during the pendency of the proceedings 
for ejectment, the sale takes place, the principle of 
lis pendens laid down in s. 52, Transfer of Prop- 
erty Act, will apply to it. Thefact that the sale 
was not a voluntary one, makes no difference. GOPAL 
SINGH v. Rao BALDEV SINGH Lah. 833 

—8. 53—Decree-holder, if can rely on s. 53 
without instituting suitto set aside transfer. 

A decree-holder can rely on s. 53 of the Transfer of 
Property Act without instituting asuit to have the 
transfer set aside. NILKANTH ».Muxrapar Nag. 944 

s. 53—Plea under, if can be taken by 
creditor, defeated or delayed—Representative suit, 
af necessary—Transferee without intention to delay 
pe as in good faith—S. 53, if affects his 
rights. 

Section 53, Transfer of Property Act, can be 
pleaded in defence by a creditor who has been de- 
feated or delayed and if he wants to avoid a trans- 
ferhe need not bring a representative suit on behalf 
of all the creditors, 

If the transferor alone had that intention and the 
transferee did not share the intention, he would be 
a transferee in good faith and for consideration and 
his rights would not be impaired by anything con- 
tained in s. 53. But if the transferor and the 
transferee are actuated by the common intention to 
defraud creditois, there is no good faith and the 
transfer will not stand even though full considera- 
tion had passed. SHAUKAT ALI v. Sszo Gautam 


All. 124 
—~—8. 53—'Tronsfer in s.583—Whether covers 
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surrender by widow of her widow's interest— 

Surrender made with intent to defraud creditors— 

Whether voidable—Hindu Law ~Widow, 

The word “transfer” in s. 53, Transfer of Property 
Act, is wide enough to cover a surrender by a widow 
of her widow's interest. The surrender deed of a 
widow's estate,if madewith intent to defraud or 
delay the claims of her creditors, is voidable under 
s, 53. Where the inevitable effect of the surrender was 
to deprive her creditors of their remedy against her, 
it must be held that'in the absence of any evidence 
to show that she was actuated by any honest motive, 
shemade this surrender with intent to defeat or 
delay her creditors, and when there has been no 
consideration for the surrender the transfer is voidable 
under s. 538. NILKANTA v. MUKTABAI Nag. 944 

s. 53-A — Part performance — Scope 0f— 

Writing, if necessary, for applicability. 

The doctrine of part performance can apply only 
in cases of a written agreement. The doctrine can- 
not override express provisions ofthe law such as 
are contained in the Transfer of Property and Regis- 
tration Acts. KrisanaBal vy, Parwatipar Nag, 934 

s. 53-A as amended In 1929—Sale-deed 
in 1929— Suit in 1931 — Proper law to apply— 

S. 53-A, if retrospective in effect. 

Where atthe time the sale-deed in suit was exe- 
cuted in 1919, the doctrine of part performance was 
accepted bythe Indian Courts including the Nag- 
pur Judicial Commissioner's Court as proper, but 
at the time when this suit was brought, on July 3, 
1931, that doctrine, apart from the statutory provi- 
sion had been declared not applicable but at the 
time of this declaration had already been reinstated 
by statute, the.proper law to apply is tne law which 
was being enforced at the time of the sale.deed in 
1929, and by which the parties ought to be presum- 
ed to havedirected themselves. 

The doctrine of part performance introduced by s. 53-A 
of the Transfer of Property (Amendment) Act, is -retros- 
pective in effect. Kuounwav. Lavarsal Nag. 957 
———s. 53-A—Whether has retrospective effect. 

Section 53-A, Transfer of Property Act, has no 
retrospective operation and does not apply to a sale 
of 1926. KRISHNABAI v. PaRwaTIBAl Nag. 934 
———s§, 53, 92—Mazxim— In pari delicto and 

_exdolo mali non oritor actio—Scope of—Moaxrtms, 

if apply to transactions which can be enforced un- 

less avoided under s. 53. NAN 

The equitable maxim of in pari delicto and the 
related one of ex dolo mali non ortor actzo are 
limited in their applicaion, They apply to illegal 
or immoral transactions, or to others which it would 
be against public policy to countenance. It is im- 
possible to hold that the transaction which the law 
itselt is prepared to uphold and enforce, unless it is 
avoided by a person or class of persons given the privi- 
lege to avoid it under s. 53 of the Transfer of Pro- 

erty Act, can fall within the meaning of these 1ules, 
Nigaran p. MARUTI .Nag. 7 
—_——~ 88.53, 92—Sale for inadequate consideration 

—Whether necessarily means that sale is unreal 

—Sale real—Purchaser’s right of subrogation. 

The fact that the consideration is gressly inade- 
quate does not necesssrily mean that the transaction 
is an unreal one. Where the sale is real, the 
transaction is valid until it is avoided bya person 
having the right to do sounder s. 53, Transfer of 
Property Act. In such cases there is a right of 
subrogation. NARAYAN v. MARUTI Neg. 76 
—_—— 8, 54, e 

Ser Pre-emption l 66 

Sex Transfer of Property Act, 1882, s. 6 (a) 560 
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S$, 55—Interesi—Held, plaintiff entitled to 

1 per cent. per mensem interest. 

Held, on facts that the plaintiffs were entitled to 
receive interest under s. 55 of the Transfer of Prop- 
erty Act, atthe rate of l per cent. per mensem. 
SHIAM LAL v. Ram Sarup All. 352 
$. 56—Marshalling of securities—Charge- 

kolder, position of. 

. Section 56, Transfer of Property Act, gives the 
right of marshalling of securities to a subsequent 
purchaser in such a manner as not to prejudice the 
rights of the prior mortgagee. The position of a charge 
holder isin no sense superior but decidedly inferior 
to. that of the subsequent purchaser. LILADEAR 
UTTAMCHAND V. SHIVAJI Nag. 550 
———-§. 56—Mortgage and charge—Distinction— 

ae created posterior to and subject to mortgage 

m ect. . 

. A mortgage denotes transfer of interest in the prop- 
erty, while a charge gives only a right of payment 
out of the specified property. As soon asa parti- 
tion is effected, the mortgage would attach itself to 
the property which falls to the share of the mort- 
gagor in substitution of that which, though compris- 
ed in mortgage, passed to the share of another party 
to the partition. Ifso, the interest which the mort- 
gagor gets in that property would be nothing more 
than an equity of redemption. When the charge 
created is posterior to and subject to the mortgage, 
it willoperate only onthe equity of redemption. 
LILADHAR UTTAMORAND v. SHIVAJI Nag. 550 





—— $. 56— Principle of substituted security— 
Scope of— Transfer of undivided share and transfer 
of specific items of joint property— Distinction, if 
exists ‘for application of principle. 

There is no distinction between a transfer of un- 
divided share and a transfer of specific items of 
joint property for the purpose of applying the prin- 
ciple of.substituted security. The only difference 
between the two cases is that while in respect of alie- 
nation of specific items of joint. property there is op- 
portunity available to the transferee to insist on the 
property being without prejudice to the rights of 
the other members to the partition, assigned to his 
itransferor’s share, he has none in the case of a trans- 
fer of undefined undivided share. This difference 
can inno way detract from the right of a transferee 
ifhe happens to be a mortgagee to enforce his mort 
gage on any property originally comprised in the 
mortgage, LILADBAR UTTAMOKAND V. SH1VAII 

; ; Ss . Nag. 550 

s. 61, before amendment of 1929— 
Property mortgaged second time—Mortgagee, whether 
has aright of consolidation. 

If a property is mortgaged a second time to the 
same mortgagee then the mortgagee has a right of 
what is described as consolidation. Section 61, Trans- 
fer of Property Act (before amendment) enacts by 
implication that a mortgagor seeking to redeem shall 
not ke entitled to do so without paying any mcney that 
may be due undera separate mortgage, if the latter 
relates to the same property. NATHUNI Sanuain v. 
DuHARANIDEAR JEA Pat. 310 
-~ 8. 61, whether retrospective. 

Section 61, Transfer of Property Act, as amended 
in 1929, has no retrospective effect, Natsuni SasvaIn 
p. DHARANIDHAR J HA Pat. 310 
—— S. 78— Gross neglect —Question of fact— 

Grose neglect, what ¥s. 

“A commonsense definition of negligence is that it 

Consists in.theomitting to do something which a 

reasonable person would do or the doing of something 
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that a reasonable person would not do ; in either case, 
causing unintentionally, some mischieftoa third 
party. Gross negligence is ordinary negligence with 
a vituperative epithet prefixed to it. Gross negligence 
is a relative term and means the absence of the care 
that wae requisite under the circumstance. The 
gross neglect by itself and apart from fraud and mis- 
representation would be a sufficient ground for post- 
ponement under s. 78, Transfer of Property Act. 

A man cannot refuse toabide by the consequences 
of his wilful and unjustifiable neglect, if by that . 
means he has armed another person with the power 
of going into the world under false colours. Wilful 
and unjustifiable neglect is certainly something more 
than mere carelessness or want of prudence. In 
determining the decree which would satisfy the test 
of grossness a useful guide may be to adopt the test 
that it must at least be carelessness of so aggravated 
anature astoamount to neglect of precaution 
which the ordinarily reasonable man would have 
observed and to indicate an attitude of mental in~ 
difference to obvious risks. DHARANI Monan Roy v 
PRAMAT. A Nati Roy Cal. 332 
————§,78—Mortgage by depositof title deeds— 

Care of mortgagee. | 

Where the essence of the mortgageon the basis of 
which the prior mortgagee's claim rests is the de- 
posit of the title-deeds with the intention of creating 
a security on the property to which they relate, much 
greater care, is necessary onthe partofthe prior 
mortgagee inthe matter of their custody for his own 
safety and security, and also to avoid the risk of the 
mortgagor beingableto represent that the property 
was encumbered merely because there was no docu- 
ment about the transaction which c>1ld be traced 
by an innocent subsequent encumbrancer on search. 
The principle on which one should proceed in this 
case is that if the possession of the title deeds is an 
essential part of the earlier encumbrancer's security 
thenif he, having got the title-deeds, allows them by 
negligence to be again, without sufficient reason, in 
the possession of the mortgagor, he willbe postponed 
toa subsequent encumbrancer to whom they are 
delivered. Duarant Monax Roy v. Pramatea NATH 
Roy l Cal, 332 
- $, 78—Rule that prior mortgagee . takes 

precedence—S, 78 is exception—To avail of 

exception, onus is on subsequent mortgagee. ; 

The provision in s. 78, Transfer of Property Act, is 
anexcepticn to the general rule that aprior mortgage 
takes precedence over a later one. The question of 
postponement of the prior mortgagee to subsequent, 
raises the question as to whether the subsequent mort- 
gagee was induced to advance money to the mort- 
gagor on the security of the mortgaged property due 
tothe gross neglect of the prior mortgagee. The 
onus lies on the subsequent mortgagee, who asserts 
exception to the general rule. The queésticn of gross 
neglect is one of ‘fact. Its determination depends 
upon circumstances of the cases. A slight neglect or 
carelessness does not substitute the exception for the 
general law. Asa matterof fact gross neglect must 
be found and ‘proved. Duarant Moman ROY v. 
Pramatsa Nato Roy Cal. 332 
——_—_—~§, 92, Sez Transfer of Property Act, 1882, 

s, 53 76 





$.108—Lease—Trees on land decaying in 
ordinary course of nature—Whether an adequdte 
ground for adjudging lease void. 

Where all that is proved is that some of the 
trees on the land perished or decayed in the 
ordinary course of nature, it is too inadequate a 
ground for a Court acting under s. 108, Transfer, 
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of Property Act,to adjudge a lease void. Kunur 
Raman NAMBIAR v. KANNAN NAMBIAR Mad. 855 
8. 108—Suit fór rent—Claim for abatement 

—When can be allowed. 

Itis wrong to say that a lessee can in a suit 
for rent, claim abatement, however trifling or 
trivial the deterioration is that the leased prop- 
erty has undergone, Kunet Raman NAMBIAR v. 
Kannan NAMBIAR Mad, 855 
$.132—Plaintiff suing as proprietor of 

village share out of which profits arose by assign- 
ment of right to recover them—Suit for recovery of 
benefits arising out of that share and held by 
lambardar— Whether actionable claim—Lambardar, 
af can claim set-off. 

Where the plaintiff sues as a proprietor ofthe vil- 
lage share out of which the profits arose by virtue of 
the assignment of the right to recover them included 
in his sale-deed, to recover the benefits which arose 
out of that share and are held by the lambardar, it 
being immovable property and not an actionable 
claim, s. 132, Transfer of Property Act, hasno ap- 
plication so as to entitle the lambardar toclaim a 
set-off. KAMAL NARAYAN vy, SHYAMLAL Nag. 414 
7 s. 132—Right to recover share of village 

profit—Nature of. 

The right to recover a share of village profit, 
(apart from the fact that it is not a sum certain and, 
therefore, a debt) is in reality a claim by a princi- 
pal against his agent for rendition of account of 
profits received and spent by him. The lambardar 
is the statutory agent ofthe proprietary body. Such 
& claim is incapable of assignment. A co-sharer 
cannot assign his right to compel the lambardar to 
render account of village profits apart from transfer 
of his interest in the village share itself. Kamar 
NARAYAN v. SHYAMLAL Nag. 414 
Trust—Trust for maintaining of choultry and for 

building temple—Temple not built—Scheme suit by 

two members of public—Held, trust should be 
considered as a whole. 

Under a will a trust was constituted and tbe pur- 
poses ofthe trust were two : (1) the establishment of 
a feeding choultry, and (2) the construction of a 
Vishnu temple. The main object of the trust was 
established to be for maintaining the choultry. It 
‘was also established that the temple was not built. 
In a suit by two members of the trust with a view 
to framing a scheme for administration of the trust, 
if was contended that the suit was not maintainable 
by the'plaintifis at all, as only part of the trust that 
was or could be operative owing to the financial con- 
dition of the settlor’s estate was the feeding choultry, 
that the plaintiffs were not poor people and, there- 
fore, not directly interested in the choultry. As 
tothe temple, that they said was matter for the 
Hindu Religious Endowments Beard : 

Held, that any member of the public who was in- 
terested in the building of a Vishnu temple, such as 
the plaintifis were, was entitled to bring this scheme 
suit. Having brought ‘this scheme suitin right of 
their interest in having the trust relating to the tem- 
ple carried out, it would then become necessary for 
the Court to consider the trust as a whole. It would be 
idle and a waste of the Court's time to split the 
trust into two, restricting these plaintiffs to the 
litigation of matters relating to the temple and leav- 
ing somebody else to litigate matters so far as the 
feeding choultzy was concerned at some subsequent 
date. The suit was, therefore,maintainable. Gutta 
Ramayya v. MANIPALLI SatyaNARAYANAMURTHI 

T. Mad, 63 
of—Fund with agent of 
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trustee—Agent, if liable on suit by cestui que trust 

— Liability- to account. 

Where a fund has been handed over to the de- 
fendants in order that they shonld pay it to the 
temple or utilize it for the temple, it must be held 
to have vested in them as trustees for that pur- 
pose and the plaintiffs would be entitled to call 
them to account. On the other hand, if the defen- 
dants are merely agenta of the trustees and the 
fund is not vested in them, the cestuis que trust 
have no remedy against them; they would in that 
case be accountable to their principals only ANNAPPA 
RAMOHANDRA Paro KRISHNA NARAYAN PRASAD 

: Bom. 1001 

- Costs— Trustees taking obstructive attitude 

and not acting up to directions in deed—Trustees, 
if can be saddled with costs. 

It is not customary to make a trustee personally 
liable unless he has dene something that 13 not mere- 
ly technically wrong but unreasonable or unrighte- 
ous. But where the trustees have failed to cariy 
out the directions in the trust and have taken up an 
obstructive attitude, the Court is justified in award- 
ing costs against the trustees. Gutta Ramayya v. 
MANIPALLI SATYANARAYANAMURTaI Mad.63 


Trusts Act (| of 1882), ss. 3, 6— Deed signed by 
trustee and author and registered—Whether valid 
trust. 

A non-testamentary instrument in writing signed 
by the trustee as well asthe author of the trust and 
registered creates a valid trust both in regard to 
movable and immovable property. And where there 
is neither an agreement nor a covenant for the sub- 
sequent execution of an instrument or a direction or 
declaration from which the trustee was subsequently 
to model a formal settlement and the executant docs 
all that is necessary to create a trust in law, noth- 
ing remaining to be done, for the purpose of creating a 
trust, it cannot be said that the trust is executory only. 
JANG BAHADUR v, Uma Nara BAKHSA SINGH 

Oudh 113 

—_——-8. 6—“ Thereby in s. 6, meaning of. 

The word ‘thereby’ in s. 6, Trusts Act, refers to 
“words or acts” and only means that an intention 
onthe part ofthe author of the trust must appear 
with reasonable certainty by any words or acts. JANG 
BAHADUR v. Uma Naty BAKHSH SINGH Oudh 113 
Undue Influence. Ser Contract Act, 1872, ss. 19, 

19-A 240 


U.P. Agriculturists' Relief Act (XXVII of 1934), 
s. 2—'Loans“, what amounts to— Goods supplied on 
credit ~ Transaction, whether “loan.” 

The two basic principles underlying the idea of 3 





‘loan are; (1) that the property in the thing borrowed 


remains with the creditor and is not transferred to 
the debtor and (2) that the thing borrowed is intend- 
ed to be returned in specie. There is nothing in the 
definition given ins. 2, ¢l. 10 ofthe Act to dercgate 
from either of these principles. Where the decree in 
question was ‘passed for the price of petrol and other 
motor accessories purchased by the applicant on 
credit fromthe opposite party, the propertyin the 
goods purchased being undoubtedly transferred from 
the seller to the buyer as soon as the sale took place 


and there was also no idea of the goods purchased 


being ever returned and all that was intended was 
that the price of those goods was to be paid after- 
wards : 

Held, that the case was one %f sale for a price, 
even though the price was to be paid afterwards. 
The transaction was in no sense & loan, nor could ‘it 
be said that there wasany advatcein kind within 
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the meaning of the definition contained in s.2, NIHAL 
SINGH v. Messrs. GANESA Das Ram Gopan Oudh 469 
——— $S, 3 (1) proviso—Instalment granted to agri- 
culturist cannot be extended beyond four years. 
According tothe proviso tos, 3 (1) of the Agri- 
culturists’ Relief Act, instalments granted to an agri- 
culturist to whom Chap. ITI applies should not ex- 
tend beyond four years from the date of the decree. 
Consequently, an order of the Court making the dec- 
ree payable in twelve years is wrong and without 
jurisdiction, Kanuatya LAL v Curanaa Oudh 900 


ss. 3, 2—“ An agriculturist to whom Chaps 

III applies’ in provisoto s. 3, meaning of —Period 

for instalment fixed in decree—Period, when begins. 

Tha words“an agriculturist to whom Chap. TIT 
applies” used inthe proviso to s. 3, Agriculturists’ 
Relief Act, means an agriculturist falling under 
els. (a) to (h) of the definition givenin s. 2(2). The 
fact that Chap. III prescribes the form of a special 
class of mortgage and deals with proceedings for 
redemption of certain mortgages is immaterial be- 
cause the reference in the proviso is not to the nature 
of proceedings in which the instalments are to be 
fixed but to the status of the agriculturists 
to whom the benefit of instalments is to be allowed, 
The policy underlying the rule laid down in the 
proviso might well be that inthe case of decrees 
against the smaller agriculturists which would 
generally be decrees for comparatively smaller 
amounts a shorter period of instalments would 
meet the requirements of the case but that a larger 
period was necessary in the case of decrees which 
would generally be for large amounts against the 
bigger agriculturists. Consequently, where a party 
is an agriculturist of theclass referred to ins. 2 (2), 
cl, (a) and, therefore, an agriculturist to whom 
Chap. III applies, the period of instalments which 
would be fixedin the decree standing against him 
cannot extend beyond four years. 

The more reasonable construction to be’ placed 
upon the words “from the date of the decree” in s, 3, 
proviso in the case of an application under s. 5 
is thedate of the order converting the decree into 
a decree for payment by instalments. GIRWAR SINGH 
go. RAMMAN Lab Oudh 713 


__.——- $, 3(4)—S. 3 (4), whether lays down that 
-instalments in arrears must be consecutive, 

Clause (4) of s. 3 provides that where the number 
of instalments allowed is 4 or 5 and any two instal- 
ments are in arrears, or where the number allowed 
is 6 or more and any three instalments are in 
arrears the decree-holder may, notwithstanding the 
provisions of any law for the time being in force, 
immediately enforce payment of the whole amount 
then remaining due under the decree. It does not 
lay down that the instalments in arrears must -be 
consecutive. Grrwar Sines v. Raman Lan Oudh 713 
s. 5—Decision of Appellate Court in matters 

of granting instalments — Whether final—No 

revision lies. | 

Provision of sub-s, 2 of s, 5, Agriculturists’ Relief 
Act, which makes the decision of the Appellate 
Gourt in the matter of granting instalments final, 
not only debars a further appeal against it but also 
prevents interference with it in revision. If the 
order isto be interfered witb in revision it would 
affect the finality just as much as interference there- 
with in appeal. If an application in revision’ were 
admissible it woulg clearly frustrate the intention 
of the Legislature that the decision of the Appellate 
Court is to be final. NIgAL Sines v. Messrs. GANESH 
Pas-Ram GOPAL Oudh 469 
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S. 5— Relief under s. 5, whether confined to 
decrees on “loan.” 

Section 5 of the U. P. Agriculturists’ Relief Act gives 
the Court power to fix instalments in the case, inter 
alia, of “any decree for money”. These words are quite 
general and are applicableto all money decrees, whe- 
ther they are based on a loan or on any other claim. 
Ifthe Legislature intended that relief under s. 5 
should be confined only to such decrees for money as 
were passed on a loan they could easily have said so, 
but in the absence of any qualifiying words restrict- 
ing them to decrees based on loansrelief under this 
section can be granted in the case of all decrees for 
money no matter whether they are based on a loan 
oron any other claim. NIHAL SINGH v. Messrs, 
GANESH Das-Ram GOPAL Oudh 469 
ss. 5 (1), 3—“Converted” in 3. 5 (1), meaning 

of—Decree already an instalment decree—Instal- 

maa, if can be given in appeal in accordance with 

8. 3. 

The words “converted into a decree for payment 
by instalments in s.5 (1), Agriculturists’ Relief Act, 
should be read along with the following words, 
namely, “ drawn up in such termsas it (the Court) 
thinks fit in accordance with the provisions of s, 3°. A 
decree may already be an instalmentdecree but s. 5 of 
the Agriculturists Act, gives the Court power to pro~ 
vide for payment of instalments in accordance with 
the provisions of s. 3. Merely from the use of the 
word “converted ’’’ it cannot be argued thats. 5 of 
the Act was not intended to apply to cases in which 
instalrents had already been fixed by the decree, 
Su1am BE ARI v. Kis_en Dat Ram Oudh 797 

s. 30 — Applicability of Act—Money 

advanced to agriculiurist, whether loan within s. 30, 

Where a person is an agriculturist the money ad- 
vanced to him isa loan within the meaning of s. 30, 
U. P. Agriculturist Relief Act, and-any person who 
hag to repay that money is entitled to the benefit of 
the provisions in respect of interest contained in that 
section. 

Before the U. P. Agriculturists Relief Act can be 
applied, it must be proved that the debtor is an agricul- 
turist. Misri LAL v. ALEXANDER GARDNER Ail 210(b) 
-§, 30—Court, if can reduce rate of interest, 

under s. 30~—Rate reduced but wrong section 

mentioned in order~-Order, if ultra vires. 

A Court has power to reduce interest under a, 30 of 
the Agriculturists Relief Act and the mere fact that 
he reduces the interest by mentioning a wrong 
section of the Act, does not make his order ultra 
wires if otherwise it isin accordance with law. 
Suiam BEHARI v. Kis EN Dat Ram Oudh 797 
—__——§, 30—Order under s. 30, whether appealable. 

The general rule is thata right of appeal cannot 
be assumed unless it is clearly given by statute. 

The order passed by the Civil Judge under s, 30 of 
the Agriculturists’ Relief Act, isnot appealable. NIHAL 
SINGa D Mussres. GANESA Das-Ram GorpaL Oudh 469 
s, 30 (2)— Appellate Court, whether has 

jurisdiction to modify decree of lower Court. 

The words “the Court which passed the decree” in 
sub-s (2)of s. 30, Agriculturists’ Relief Act, refer to the 
Court of the firet instance and not the Court of Appeal 
and the Appellate Court hos, therefore, no jurisdic- 
tion to amend a decree passed by the Court below. 
Nicat BINGH v. S.igasp AR SINGA Oudh 70Q\a) 

s. 30 (2)—Order for reduction of costs 

cannot be passed. a 

Section 30 (2) provides for reducing the amount 
of interest but not of costs. Moreover, ordinarily no 
Court has jurisdiction to alter the terms of its own 
decree and it is only by virtue of the provisions of 
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the Agriculturists Relief Act, that the terms of dec- 
rees already passed can be altered about interest and 
by way of payment by instalments. Therefore, the 
Court acts without jurisdiction in reducing the 
amount of costsawarded by the original decree. 
KANHAIYA Lan v. CHRANGA Oudh 900 
U. P. Court of Wards Act (IV of 1912), ss. 52,17. 

See Limitation 269 
U.P. District Boards Act (X of 1922), s. 90 (4) 

— Fundamental Rules, Chap. VIII, r. 54—Employee 

of District Board suspended--Charge under Penal 

Code—Trial Court convicting but acquitial on 

appeal — Whether “honourably acquitted ' — 
. Tendering resignation — Resignation  accepted— 

Whether amounts to ultimate restoration, for 

purposes of accepting resignation. 

An overseer under the employ of a District Board 
was suspended by the Board and some complaints 
were brought against him in tbe Criminal Court. 
In one of these cases in which he was charged for 
embezzlement, he was acquitted by the Assistant 
Sessions Judge who tried him. In another case in 
which he was charged under ss. 120-B and 119-420, 
Penal Code,in respect of several items, he was con- 
victed by the trial Court and sentenced to rigorous 
imprisonment for two years for each offence but on 
appeal he was acquitted by the Sessions Court. 
When he was acquitted in the first case he applied 
tothe District Board tobe reinstated in his office 
but the Board replied that his suspension would con- 
tinue so long as the other case was pending against 
him, Subsequently he informed the Board of his 
acquittal by the Sessions Oourt but even thenhe 
was not restored. He ultimately tendered his re- 
signation and asked for his salary for the period of 
suspension. The Board accepted his resignation and 
passed a resolution sanctioning the payment of the 
appellant's salary for the period of his suspension : 

Held, that r. 54, Chap, VII, Fundamental Rules, 
did not apply not only because he was not reinstat- 
ed but also because he cannot be said to have been 
“ honourably acquitted” in the casein which he was 
convicted by the trial Court and, therefore, was not 
entitled to his salary for the period of suspension. 

Held, alsothat even if it be supposed that he was 
reinstated for the purpose of his resignation being 
accepted, the words “ ultimately restored” in s. 90 
(4), District Boards Act, were not intended to apply 
to a case in which a suspended person is so restor- 
ed, DuBRI MISIR v. Distrror BOARD, FYZABAD 
; Oudh 583 
U.P. Encumbered Estates Act XXV of 1934), 

ss. 6, 7 I) (a)—Order under s. 6—Pending pro- 

ceedings not stayed— Decree passed in such procee~ 
dings subsequent to date of order under s. 6—Decree 
can be set aside under s. 151, Civil Procedure Code 

(Act V of 1908). 

When. the Collector hag passed an order under 
s. 6, U. P. Encumbered Estates Act, 1934, all proceed- 
ings pending atthedate of the said order in any 
Civil or Revenue Court in the United Provinces in 
respect of any public or private debt to which the 
landlord is subject, or with which his immovable 
property is encumbered shall be stayed and where 
decree is passed in sucha proceeding subsequent to 
the order under s. 6, the High Court can sebit aside 
unders 151, Civil Procedure Code. Suusnina 2, 
DWARKA PrasaD Oudh 852 

ss. 7 (1) (a), 12— Proceedings for registration 

4 ar AK — Whether proceedings contemplated 

y 3. 1. 

The proceedings for the registration of the sale-deed 

“executed for the payment of certain debts cannot be 


r 
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regarded as a proceeding in respect of a debt such as 
is contemplated by s. 7, U.P. Encumbered Estates 
Act. Of course, the creditors of the applicant under 
s, 7 (1) (a) of the Act can have the sale-deed annulled 
if the conditions laid downins. 12 of the Act are 
satisfied. SrrLA BAKHSH SINGA v. BALCHAND 

Oudh 129 
U.P. Municipalities Act (H of 1916)—Bye-law 

—“ Bring’ inr. 1 means “enter”. 

The word ‘bring’ in r. 1 has no element of “ panss” 
or “repose.” As soon asa vehicle enters the Muni- 
cipal limits the act of bringing is complete and it 
comes within the provisions of r., 1 and becomes liable 
for the tax irrespective of the fact whether the 
vehicle stays within the limits of the Municipality or 
not. JIMPEROR v. Har DATT All. 465 


- 5. 96 (1)—Contract under s. 97, violatinY 
s.96—Work done—Principal of quantum meruit 
— Contract Act LA of 1872), ss. 65, 70. 

Where a contract in writing uoder s. 97, U.P. 
Municipalities Act violates the direction contained 
in s. 96 (1) (b) but the work is done not gratuitously 
and is enjoyed by the Board, the principle of quan:um 
meruit applies and the contractor can claim compen- 
sation under ss 65and 70, Contract Act. MUNIOIPAL 
Boarp AGRA v. Ram Lan All. 439 

S. 96 (2)—'So empowered’ in s. 96 (2), 
meaning of. 

The word “empowered” in the phrase, “So empower- 
ed” in s. 96 (2), U. P. Municipalities Act, does not 
mean “empowered by resolution.” Municrpan Boarp, 
AGRA v, Ram LAL All, 439 


——— 55, 97, 96—Contract—Contract fulfilling 
requirements of s. 91—Every item need not be 
sanctioned. 

Per Sulaiman, C. J., and Benmet, J.; Smith, J. 
contra.— 

There isa clear distinction between a contract 
between two parties and the work done by either 
party in pursuance of it. “Contract” is defined in the 
Contract Act, s. 2, as being an agreement enforce- 
able by law, and an agreement comes into existence 
pee the offer made by une party is accepted by ths 
other. 

The agreement stated that the said contractor 
agreed and bound himself to execute the repairs and 
construction of all works that might be ordered by 
the Municipal Engineer from time to time during the 
period ending March 31, 1931, and the said contractor 
agreed to execute and perform all works that might 
be ordered by the Board's Enigneer; that the said 
contractor shall be paid for the work done at rutes 
enumerated inthe Schedule of rates sanctioned by 
the Municipal Board. It also contained the covenant 
that if the contractor refused to execute any work 
given to him by the Buard’s Engineer, the Municipal 
Board would have power to annul his contract and 
erase his name from the list of approved contractors, 
in which event the contractor would be liable to 
forfeit his security deposit : 

Held, that such an agreement was a contract between 
the parties which is mentioned in s. 97, U. P, Munici- 
palities Act. The value cf the work to be done for 
the period of one year was presumably to be in ex- 
cess of Rs, 250, therefore the contract was entered into 
in writing in order to fulfil the requirements of 
g. 97. Itwas impossible to hold that unless a com- 
plete list of all the detailed items of work to be done 
during the whole period is given in the written 
agreement, there is no written contract as required by 
law. Consequently, the cantractor’s claim for the 
various items in excess of Rs. 250 was not barred by 
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the provisions of s. 97. Municrpan BOARD, AGRA v, 

Ram LAL All. 439 

— s. 128—Question whether tax is ultra vires 
cannot be raised after notification. 

The question whether the tax is in accordance 
with the provisions of the Municipalities Act or not 
is concluded by the fact that the imposition of the 
tax has been notified in the Gazettee by the Govern- 
ment. After the notification it isnot open to any- 
body to question the validity of the tax. EMPEROR v, 
Har Datt All. 465 
ss. 128, 135 (2)—Bye-laws Nos. 3, 2—Toil, 

whether on passengers or on laden vehicles — 

Liability of person in charge, to pay tax. 

The toll isleviable not on passengers but ona 
laden vehicle, The amount of toll would vary ac- 
cording tothe number of passengers in a laden 
vehicle. This fact cannot and does not make the toll 
tax leviable on passengers. In spite of the fact that 
the amount of tolltax has to be calculated accord- 
ing tothe number of passengers in a vehicle, the 
tax remains leviable on the vehicle. Under bye-law 
No. 3 it isthe person incharge ofa laden vehicle 
who is liable for the payment ofthe toll due on the 
laden vehicle in his charge. The mere fact that for 
the sake of convenience the tolltax has so far been 
collected by the toll moharrirs or employees of the 
Municipal Board from drivers as well as from 
passengers would not change the nature of the tax 
or the liability forit, nor would it make the pas- 
sengers liable for it. As soon.as the persun in 
charge of a laden vehicle passes into the Municipal 
limits he becomes liable for the toll tax, and if he 
does not pay it he becomes liable for the penalty 
provided in the bye-laws for their breach. The 
penalty provided for the breach ofthe provisions of 
pye-laws Nos. 1,2 and 4is a fine which may extend 
to Rs.50. EmPEROR v Har DATT All. 465 

ss. 151, 164—Suit for remission or refund 
of taxes charged by Municipality during which 
premises remained vacant— Remission claimed under 

s. 151—Whether barred under s. 164— Whether 

amounts` to objecting to his liability of being 

assessed within 3, 164. 

A suit, brought for remission or refund of certain 
house and water taxes charged by a Municipal Board 
for the pericd during which the plaintiff alleges the 
premises to have remained. vacant, and claims re- 
mission under s.151, U. P. Municipalities Act, is 
not barred by s. 164 of the Act. Plaintiff is not, in 
claiming a remission or refund under s, 151, really 
objecting to his liability to be assessed or taxed 
within the meaning ofs. 164(1). Munna LAL v. 
MUNICIPAL BOARD, CAWNPORE All.167 FB 
ss. 186, 318— Notice under s. 186—No 

appeal—Validity of order, if can be questioned on 

ground that he was not proper person to carry out 

‘order. 

A person towhom a notice under s. 186, is issued, 
if he cannot comply with it, should appeal under the 
provisions of s. 318, U. P. Municipalities Act. If 
he does not appeal, then it is not open to him to ques- 
tion the validity ofthe order upon the ground that 
he was not the proper person to whom it should have 
been issued or that he was no longer the proper per- 
son to carry out the order of the Board, JUMPEROR v. 
AMBIKA PRASAD Ali. 223 
ss. 186, 318, 321-—Order under s. 186, 

whether can be questioned in Criminal Court. 

Orders under s. 180, U. P. Municipalities Act, are 
referred toin s. 318 ofthe Act and, therefore, an 
order issued under s. 186 can be questioned only by 
the appellate authority mentioned ins. 318, and it 
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cannot be questioned in a Criminal Court. The 
argument that because s. 318 begins by re- 
ference to any order or direction made by a Board 
under the powers conferred by certain sections, these 
words presuppose that the order is legally issued 
under the sections, is not a sound one, for otherwise 
s. 321 of the Act would have no meaning. EMPEROR 
V. AMBIKA PRASAD All. 223 
U.P. Oplum Smoking Act (1l0f1925), ss. 5, -~ 
Magistrate issuing search warrant under. 3, I~ 
Trial by him—Trial, whether illegal, | 
A presumption arises under s. 5 of the U. P. Opium 
Smoking Act quite irrespective of the issue of a warrant 
of ssarch under s. 9 of the Act, so that, when a man is 
being tried for an offence under the Act, the question 
whether a warrant of search was properly issued can 
never be relevant, and it follows that there is no reason 
why the Magistrate should ever be required to give 
evidence for the defence or for the prosecution. 
Consequently where the Magistrates who had pre- 
viously issued a warrant of search under s. 9, tries 
the case, the trial does not become illegal. EMPEROR 
v. BADALWA Ail. 259 


U.P. Towns Improvement Act (VHI of 1919, 
as amended by Act ill of 1920), s. 59 (6)— 
One assessor absent on date of evidence—Deceree 
by tribunal must be set aside. f 
Where one of the assessors is absent when evidence 

is heard, the tribunal caases to have jurisdiction 

and consequently its decree must be set aside. 

SECRETARY OF STATE v. NURAN BIBI All. 461. 

Usurlous Loans Act (X of 1918 as amended hy 
U.P. Amendment Act (XXII of 1934), 8, 3— 
Act, whether has retrospective effect. 

The Usurious Loans Act as amended by U. P. 
Usurious Loans (Amendment) Act of 1934, does not 
apply to suits instituted before that Act was 
passed. Misraz LAL v, ALEXANDER GARDNER 

All.210 (b) 

—s5. 3 as amended by U. P, Amendment 
Act,1934— Morigagor in embarrassed financial 
condition——Mortgagee dictating high rate of interest 
—S, 3, whether applies, 

Where the mortgageey take advantage of the em- 
barragsed financial coadition of the mortgagor, and 
dictate to him the rate ofinterest which the mortgagor 
cannot afford to refuse, the case is covered by s. 3, 
Usurious Loans Act, as amended by U, P. Amendment 
Act of 1934. MISRI LAL v. ALEXANDER GARDNER ° 

All, 210 (b) 

—__——§, 3,as ameneed by U.P. Amendment 
Act, 1934— Person himself charging high rate of 
interest from his martgagor—Whether debarred 
from claiming benefit of s. 3. 

Thefact thata person by his own conduct has 
taken a mortgage deed at the high rate of interest 
from the mortgagor, does not debar him from claim- 
ing the benefit of s. 3, Usurious Loans Act. MIsgI 
LAL v. ALEXANDER GARDNER . Ald. 210 (b) 


Walver—Sale proclamation — Objection to decree not 
raised buttime for raising money asked —Time 
granted—Execution, whether can be subsequently 
questioned on ground that there was no decree. 

The decree-holders proceeded to execute the decree 
against the mortgaged properties and also against 
the personal properties at one andthe same time. 
The Court first proceeded against the mortgaged pro- 
perties which were sold and the sale confirmed. It 
was then that the sale proclamation against the other 
properties of the judgment-debtor was issued. The 
judgment-debtor applied for time in order to enable 
him to raise money and waived his rights of the issug 
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ofa fresh sale proclamation. But subsequently he 
contested that there was no decree: 

Held, that the judgment-debtor on a previous 
occasion never took exception to the execution on the 
ground that there was no decree. He waived his 
right to a fresh sale proclamation and on tnat under- 
standing took time from the Court. He could not 
subsequently turn round and question the execution 
on the groun i that there was no decree S EOBALAK 
PRASAD' Awast IV. JUGAL Kis-ope Narain Pat. 561 
Wa}ib-ul-arz Should be interpreted in consonance 

with Hindu Law—Words should not be strictly 

interpreted. 

The proper construction to be placed upon a wajib- 
ul-arz is that which is compatible with the rules 
vf Hindu Law. 

In view of the fact that men of the education and 
culture of settlement officials like patwaris and 
qanungos were generally responsible for the phraseo- 
logy of the wajih-ul-araiz, it would not be correct to 
treat the wording used in wajib-ul-arzes as one 
would treat the wording of a document prepared by 
a lawyer. Durca BakasH SINGH v. C:ANDRAPAL 
SINGH , Oudh 865 
WIHI— Will giving away property to wife— Widow 

effecting mutations tn her name not on basis of 

will—-Whether goes against genuineness of will. 

Held, that the fact that the widow did not ask for 
mutation of names in her favour on the basis of the 
will, which bequeathed all the property to her but she 
obtained mutation of names in the revenue papers on 
the basis of inheritance did not show that the will 
was not genuine. MAHABIR SINGH v. Ram Rup SINGH 

f Oudh 49 
WORDS AND PHRASES: —" Aulad“ meaning of. 

The word ‘aulead’ includes both sons and daughters 
and all descendants in the male but not in the female 
line, .It excludes such heirs as the parents and the 
husband, ALIMUNNISSA V. ABDUL A ZIZ Pat. 298 
~ “Aulad’——-Whether includes descendants of 
femeles. 

The term “ eulad ” 





includes males as well as 
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females but does not include the descendants oi 
females. 

‘Held, however, on construction of the deed of wakf 
that the descendants of daughters tovk interest in 
the wakf.) A map ALI Kaan v. Mo AMMAD ArrzaD AL. 
K AN All. 15 

— “Mowa khori allowance’, meaning of— 

Whether same thing as “kharch-i-pandan.” 

There ıs no difference between an allowance for 
mewa khori and an allowance by way of kharch i- 
pandan. Practically they are synonyms for the 
allowance given to a lady for her personal expenses. 
SIKANDAR ARYA ÅMINA BEGAM v. HASAN ARA BEGAM 

Oudh 70 
Religious and Chairtable purpose, meaning 

of. Sen Income Tax act, 1922, s. 4 (3) (ii) 32 
——-—— Vest and cuntrol, meaning of. Ser Benga! 
Village Self-Government Act, 1919, ss. 19, 31 
9 





281 
Workmen's Compensation Act (VIH of 1923), 

s. 2 (1) (n —Employment of casual nature— 

Employee, if workman within s. 2 (1) (n)—Cooly: 

employed for manual labour, if a workman. 

If a man is employed for the purpose of the tradi 
or business of the employer, even though the 
employment is ofa casual nature, he is a workman 
within the meaning of s. 2 (1) (x), Workmen's Com- 
pensation Act. A cooly who isemployed for manual! 
labour is also a workman. K. A.K. MASTER v. 
Ramp. ABI Rang. 760 

‘————-§ 2 -1'(n), Sch. ||, cis. (10), (16) as 
amended byAct XV of 1933-—-Person engaged 

ın employer's business in construction, repairs, etc , 

of pipe-line, officiating in leave vacancy—Whether 

workman. 

A person employed for purposes of employer's 
business, in the construction, working or repairs of a 
pipe-line, otherwise than in clerical capacity, is a 
workman and the mere fact that he was officiating in 
a leave vacancy would not take him out of the defini- 
tion of a workman.  REFERENGE Unper Sou. ly, 
WorKMEN’s COMPENSATION ACT All, 189 
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THE\RIGHTS OF THE PARTIES UNDER A CONTRACT FOR THE BENEFIT OF 
| A THIRD PERSON. 


In South African law, differing from 
English law in this matter, a third parly 
can acquire rights, under certain con- 
ditions, under a contract made between 
two other people. This doctrine found its 
way into our law early in the 19th century 
and has been gradually worked out dur- 
ing the last hundred years until now some 
parts of it are fully accepied as settled 
law. But it is stillin an inchoate state; 
partly because of a lack of or portunity on 
the part of the courts to work ib out com- 
pletely and partly because of erroneous 
ideas of the juridical basis underlying 
the rigais of the parties. In this article it 
is intended first to stale that part of the law 
which . may be regarded as settled, second- 
ly to discuss the rights of the parties under 
the contract and lastly to attempt to dis- 
cover the juridical basis underlying the 
right of the third party. 

There are always three parties to the 
‘transaction. A, the promissor, who agrees 
with B, the promisee, to confer some þe- 
neft upon C, the tertius. B here is in no 
way the agent of C, in which case such 
a contract would be the ordinary one of 
agency. 

The settled requirements for enforcement 
by C of such a contract ure :-— 

l. The contract entered into between 
A and B for the benefit of C. This does 
not mean that B must have no interest 
in its fulfilment, for as Groenewegen (ad. 
Inst. IU, xx, 19) says: “Nemo tam demens, 
ut alteri stipuletur, nisiid suo quojue in- 
teresse, existimet,” but it-must be essential- 
ly for the benefit of C—Baikie v. Pretoria 
Municipality (1921, T. P. D. 376); Hyams 
v. Woolf & Simpson (1908, T. S. 78). 

2. The offer of the benefit must be 


communicated to © and accepiance of the . 


benefit conferred must be communicated 
by C toA. Tradesmen’s Benefit Society v. 
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du Preez (5 S. O. 269); Brown's Execatrix 
v. McAdams (1914, A.D. 231). Much coa- 
fusion has been caused because in many 
cases language appropriate only to a case 
of agency has been used, such as that C 
muss udopt or ratify the contract between 
A and B which he does not and cannot 
do; he only signifies his willingness to accept 
the benefit conferred by the contract.. 

3. Once the contract between A and B 
is completed, neither can resile from the 
contract without the consent of the other ; 
there must be a new agreement superseding 
the first contract. Mutual Life Insurance 
Co. of New York v. Hotz (1911, A.B. 557); 
a der Plank N.O.y. Oito (1912, A. D. 
353). 

4. O's acceptance need not be made im- 
mediately (Hote’s case), but must be made 
while it is still open to him to accept the 
offer, that is, before A and B have, by agree- 
ment, validly superseded the original con- 
tract or the offer has lapsed as not having 
been accepted within a reasonable time or 
the time fixed for acceptance. Van der 
Plank N.O. v. Otto (1912, A.D. 35%), - 

5. It follows from this that it is 1m- 
material that © is not in existence at the time 
of the contract between A and B, provided 
that when C comes into existence, it is still 
open to C to accept the offer. McCullogh v. 
Fernwood Estate, Ltd. (1920, A. D. 204). But 
{his means s contract can be made for the 
benefit of a.company in course of formation, 
which cannot at common Jaw be done by 
an agent, for there cannot be an agent of a 
non-existent principal. 

We come now to the rights of the parties. 
A and B have entered into a contract 


. whereunder A has promised B that he, A, 


will grant something to C? B may or msy 
not have promised something to A in return., 


‘It is submitted that there can be no doubt 


that A.can sue B.° An illustration will make 


d 
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this quite clear. A promises B to.grant C 
an-option to purchase certain property in 
ecnsideraticn of B paying A £100. Lf A 
grants © the cption, B would beccme liable 
to pay the £100. 

A cannot sue C on ihe contract between 
A and B. This sounds like a tiuism, but 
tLe impression conveyed by Inxus, GO. J. 
in McCullogh's case (1920, A.D. 204, at 
‘p. 206), is that he may be ableio; he says 
“It may happen that the benefit carries with 
it a corresponding obligaticn; and in such 
a case iffollows ihat the two would go 
together. The third person could not take 
advantage of one term of the contract and 
reject the other. The acceptance of the 
benefit would involve the undertaking of 
the consequent obligation. The third per- 
son having once notified his acceptance and 
thus established a vinculum juris between 
himself and the promissor would be liable 
4o be sued as well as to sue. If, for in- 
stance, the stipulated benefit took the form 
of an opticn to purchase specified property 


. ab a certain price, tle «acceptance of the 


offer would involve a liability to pay the 
price which could be legally enforced. 
Otherwise tLe third person would be in the 


position of keing able to sue upon a con- ` 


tract involving reciprocal obligations with- 
out being liable to an action if he refused 
to discharge his part of them. 

The factsin McCullogh’s case were as 
follows: One Apsey, describing himself as 
acting aS trustee for and on behalf of a 
limited company in the course of formation 
and incorporation under the Companies 
Act; made a contract with McCullogh 
whereby the latter agreed to sell to the 
respondent ccmpany certain land for 
£10,000. If the respondent company did 
‘not wish to purchase, Apsey agreed to 
purchase at the same figure. The company, 
when it was folmed, accepted the benefit 
under the contract, but later refused to pay 
the purchase price. McCullegh successfully 
sued the company. 

If this case is analysed, it will be seen 
that A promised B to offer to © certain 
land ata certain price. ©, by accepting 
accepted the benefit under the contract 
_thatis, the offer of an offer, ie, an option, 
and the offer, but by doing so he entered 
into anew ccntract with A, entirely dif- 
ferent from that made between A and B. 
Support for th view cf McCullogh’s case 
„is to be found in the remarks of Warp, J., 
in Kynochs Ltd. v. Transvaal Silver and 
Base Metals, Ltd. (1923, W.L.D. p. 71, at 
D 77) where he says “In the case where 
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A promises B that he will confer on O the 
benefit of a bilateral contract, such bila- 
teral contract, is not in existence until C 
accepls the benefit and then Ais bound 
to enter into the contract with C. If C 
accepts the benefit, ihe Court in order to 
avoid circuity of action may hold that the 
contract isin existence. ButC must ac- 
cept insuch a way asto render ‘himself 
liable under the contract, but this contract’ 
is not the contract between A and B` 

That there should, strictly speaking, be 
this double acceptance by O, is seen from 
the case cf ran der PlankN.O. v. Otto 
(1912, A. D. 353). A agreed with B to grant 
Ba life lease on certain terms, and 
on Bs death to grant C, then a minor, 
a lease for 25 years on the same 
terms. This cffer was never accepted cn 
Cs hehalf, and A and B entered into an- 
other contract superseding the first. Had 
the cffer been accepted cn C's beLalf, it 
ig submitted, tke effect would have been 
to prevent A and B withdrawing frem 
their criginal agreement by mutual ccn- 
sent (on the authority of Tradesmen’s 
Benefit Society v. du Preez, 5 S.C. p. 269, 
per 1B VILLIERS, C.J. at p. 278) and, 
unless the contrary clearly appeared, not to 
bind C to that lease with ali i s conditions, but 
merely to have conferred cn him the right 
to enter into a lease on ihose teims for 
a pericd of 25 years {from Bs death; and 
A would have remained bound to B, and B 
to A until C had unequivocally accepted or 
rejected the offer of the lease. 

This double acceptance will more easily 
be seen to be necessary ina case where 
the final contract between A and C has 
to be in writing to be effective. To quote 
further from the judgment of Warp, J., in. 
the case of Kynochs Ltd. (1922, W.L.D. 
p. 86,at p. 77): “Ifthe agreement is that 
© isto get the benefit of a bilateral agree- 
ment which according to law has to be in 
writing, the question will arise for decision 
whether the Court can compel A to enter 
into such an agreement atthe instance of 
C. It would seem clear at any rate, that 
C cannot claim that such a contract has 
been entered into by a mere acceptance 
unless the coniract between A and B can 
Le reduced to an obligation by A to keep 
a standing offer, which is in writing, open 
for C's acceptance.” It is respectfully 
submitted that the final sentence correctly 
states the law, and as regards tke first 
sentence, it is submitted that C would pur- 
sue the ordinary remedy of a tertius and 
sue for specific performance of the begefit 
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A has promised to confer, which the Court 
would grant. And the latter sentence of 
Warp, J.’s. remarks could read, “It would 
seem clear that A cannot claim that such 
a contract has been entered into by a mere 
acceptance unless the contract between A 
and B can be reduced to an obligation by 
A to keep a standing offer, which is in 
writing, open for O's acceptance in writing” 
without altering the correctness of the 
. Statement. 

What rights, if any, has B under this 
contrast which he has entered into with 
A, before C signifies his acceptance and 
afterwards ? B can get an interdict before 
C accepts, restraining A from putting it 
out of his power to fulfil his part of the 
contract. This was decided in the case of 
African Universal Stores, Ltd. v. Dean 
(1926, C.P.D. p. 390), when the facts were 
as follows: Dean agreed to obtain certain 
agencies for acompany about to be form- 
ed; before the formation of the company 
Dean obtained the agencies in his own 
name and engaged in buying and selling 
goods thereunder’ for his own personal profit, 
It was held that pending the decision 
of the third party as to the acceptance of 
the benefits, the plaintiff was entitled to 
an interdict holding him to his contract 
and preventing him frem nullifying his 
undertaking, 

Before C has accepted B cannot sue for 
specific performance because the contract 
is not completed; can he sus after O's 
acceptance? It has been decided in two 
early cases (Colunial Government v. London 
& S. A. Exploration Co.,3 S. 0.344; Byworth 
v. Stevenson, 19 S.C. 18) that B cannot sue 
for specific performance of the contract, 
but in neither case does it clearly appear 
that © had accepted the benefit of the con- 
tract, nor are there any reasons given for the 
decision. There does not appear to be any 
reason why B should not be able to sue 
A, if it is borne in mind that thereis a 
valid contract subsisting between A and 
B, the duties incurred under which have 
not been performed bythe promissor. But 
this point is probably only of academic in- 
terest, sinceif B can sue, ex hypothesi, C 
can sue. 

It was decided in Dean's case (supra) 
that B can sue for damages if he can show 
he has suffered any. This, however, is 
probably wrong. If the nature of the con- 
tract is such that a breach of it by A will 
cause loss to B, the contract will not con- 
form to one of the requirements of validity 
of a contract for the benefit of a third party, 
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namely, that if be made entirely or at 
least, substantially for the benefit of a 
third party, because in such case, it is made 
for the benefit of B. Soif B suffers damage 
through ihe breach, C could not sue ; in 
Dean's case it was not B who suffered the 
damage but ©, and the remedy is for B to 
apply for an interdict, as was done, and 
for C to sue for specific performance of the 


contract, and for an account of all monies - 


made by A during his wrongful exploiting 
of the agencies, as being part of what he 
had agreed to obtain for C. 

Normally, where such a contract has 
been made, C suesA for specific perform- 
ance of the contract between A and Bin 
his favour. In no case does it appear that 
an alternative claim for damages has been 
coupled with the claim for specific per- 
formance, nor could C claim damages, for 
there is no contract subsisting between A 
and B for breach of which the Court would 
award damages. 

There does not appear to be any case 
in which the Court has discussed the 
juristic nature of C's rights or the relation- 
ship belween A and C. Two theories have 
been put forward in articles printed in the 
S.A. Law Journal, 1929. The first appears 
on page 164 in a note reprinted from an 
article by G. W. Keeton, which appeared 
in the Journal of Comparative Legislation 
and International Law. On page 169 Mr. 
Keeton says:—‘‘On the juristic nature of the 
third party's relation to the contract and 
the rights so created South African Courts 
have made noclear pronouncement. The 
relation created, however, is not a trust 
and since ratificaticn by athird party is 
always a condition precedent to suing on 
the contract, it would appear that the 
effect of the ratification is to create a 
three-cornered contract in which one party 
is usually bound to the other two, both 
of whom may enforce the obligation, but 
only one of whom takes the benefit. It is 
obvious, however, that the latter may also 
be bound to do something (e.g. pay the 
price in a. sale) after he has ratified, from 
which it would appear that his rights and 
liabilities are exclusively contractual.” It 
is submitted that this View is incorrect. 
As has been shown above, C never incurs 
any liability under the contract between 
A. and B even after his acceptance ; and 
ag will be shown below the relationship is 
not contractual. 

The second theory is that of Professor 
McKerron which appears in an article— 
“The Juristic Nature of Contracts for the 
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Benefit of Third Persons’—page 887, at 
page 395 :—“It is submitted that where 
B contracts 2s a principal, in favour of 
C, he in reality secures for © the option 
of entering into a contract with A. A is 
bound to keep an offer open for accept- 
ance by G for a stipulated period or if 
no period is stipulated then for a reason- 
able time. ©, by notifying A of his accép- 
tance of the offer, exercises the option 
which B has secured for him, with the 
result that B drops out and a binding con- 
tract is established between A and B.” 
This analysis of the relationship between 
A, B and C is tempting in its simplicity 
but it is not borne cut by the facts. Tor 
the fact is that there is only one contract, 
that between A and B. and there is no 
contract between A and ©, who, in many 
eases, have no intention of ever entering 
into a contract. The position is complicated 
by those cases in which the subject-matter 
of the contract between A and Bis itself 
an option, to be granted to C, to enter into 
a contract with A for in those cases there 
is a contract made between A and G but 
it arises from the double acceptance made 
by C, of the subject-matter of the contract 
between A and B, thus binding A to keep 
the option open and preventing A and B 
from entering into a fresh agreement can- 
celling the first contract and ofthe terms 
of the option. If we consider a simple case 
like Tradesmen’s Benefit Society v. Du 
Preez (supra) we shall see that there is 
no contract between A and GC. In that case 
one Du Preez entered into a contract with 
the Society which agreed in return for cer- 
tain annual payments to pay on his death the 
sum of £20 toone of certain specified per- 
sons. Du Preez’s widow was the person who 
became entitled under the contract. But it 
cannot besaid that Mrs. Du Preez by claim- 
ing the £20 (i.e. showing her willingness to 
accept the benefit) intended to enter into a 
new contract with the Society, the contract 
being ‘a unilateral contract of gift, it may 
be said that not only did Mrs. Du Preez 
not intend to enter into a contract with 
the Society, but also that the Society had 
no intention of entering into a contract 
with Mrs. Du Preez. Of course the inten- 
tion of the parties is not conclusive; 
they may not intend to enter into a con- 
tract, while according to law they have, but 
before there can be a contract there must 
be an offer confmunicated tothe acceptor; 
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in this case no offer was made to Mrs. Du 
Preez, nor did she purport to accept an offer, 
only £20. The contract between A and B 
is ons in which A agrees to give C some- 
thing, a sum of money, an option or some- 
thing else, or to do something for C. 

Nor is it correct to say that after C's 
acceptance of the benefit B drops out. It 
is very easy to instance cases where this 
would not happen. To take an example 
based on Mutual Life Insurance Co. of 
New York v. Hotz (1911, A.D. 557), sup: 
pose A agreed with B to pay, on B's death, 
the gum of £1,000 to Cin consideralion of 
Bs paying certain annual sums to A. C 
agrees to accept the benefit ; B would have 
to make the stipulated payment. In Me: 
Cullogh’s case, De Villiers, AJ.A., said, 
at page 217 : If it (the company, C) ac- 
cepts the contract within the stipulated 
time, Apsey, (B), falls out of ihe contract 
altogether.” On the facts of that case, this 
is undoubtedly what would happen, because 
in the event Apsey’s contract with Mc- 
Cullough was discharged by performance. 
His duties would arise only if the respon- 
dent company refused the offer made ta 
them. Once they accepted Apsey wes 
completely discharged. But B dces not 
inso facto on O’s acceptance become dis- 
charged. 

The relation belween A and C is an 
anomalous one. It has been given the ap-. 
pearance of a contract by reason of the 
fact that C has to signify his acceptance of 
the benefit. But no offer is made to B and 
if what has been said above is correct, no 
damages can be obtained by O, if A re- 
fuses to carry cut what he has undertaken. 
This alone is sufficient to show that it does 
not fall within the category of contract, for 
every breach of contract entitles the in- 
jured party to damages, though they be but 
nominal; though in practice the South 
African Courts will not grant nominal 
damages. It partakes of the nature of con- 
tract in that specific performance may be 
sought and granted and there is a vinculum 
juris of sorts between A and C but the 
relationship is sut generis and it should be 
worked out along lines befitting a novel 
doctrine and its development should noś 
be hampered because of a fancied simil- 
arity to contract or because of the suspicion 
of any innovation common to lawvers.— 
The South African Law Journal. 
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Extracts from Contemporarles, 


French Penal Settlements. 

The new French Government has declared 
an intention to introduce a bill to abo- 
lish the system of transportation overseas,, 
which France alone among Western European 
nations has retained. The objections to 
the system are substantial, even though 
the unfavourable English opinion is based 
frequently upon fiction, or such semi- 
romantic stories as that which attached to 
the notorious Eddie Guerin. Guerin was 
an American-born crook sentenced in France 
for bank robbery. When he escaped to 
England, Charles Gill won a brilliant foren- 
sic victory on his behalf in extradition 
proceedings, establishing his title to bea 
British subject by birth. His father had 
been an Irish emigrant who never lost his 
nationality of origin. In old age Guerin 
settled down in London to a life of petty 
crime, which brought him regularly into 
the police court. On each of these appear- 
ances he was billed by enterprising jour- 
nalists as “the man whoescaped from Devil’s 
Island’—although in truth he had never 
been there. Devil's Island is indeed seldom 
used for prisoners (there were special 
yeasons for putting Dreyfus on the island), 
the penal settlement being on the mainland. 
Although these settlements are names of 
horror to the modern reader, especially to 
Englishmen, it is worth recalling that their 
inception was, in part, humanitarian. In 
our Own case, transportation was a regular 
substitute for hanging. So also in French 
law, the convict, it was thought, could 
receive a relatively mild sentence of im- 
prisonment, followed by residence on licence 
in the colony. Here he would be free, 
would earn a living and havea chance to 
rehabilitate himself —Justice of the Peace. 


The Policeman's Word. 
_ In aletter to The Timesa motorist com- 
plains of being fined for exceeding the 
speed limit, in spite of his denial on oath 
upon the uncorroborated evidence of a single 
police constable, and concludes, “I do not 
know if the Minister of Transport or the 
Home Secretary, whoever is responsible, is 
aware that motorists, who as a body are one 
of the largest taxpayer in the country 
can be prosecuted and convicted on the 
word ofa policeman without other evidence.” 
We do not pretend to know whether or 
not it was wise to convict in the parti- 
cular case cited. The justices, however, 
‘heard the two parties on oath and judged 
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between them. They may have though 
the defendant's speedometer untrustworthy 
or his memory at fault. They certainly need 
not be assumed to have found him wilfully 
untruthful. Itis the general principle that 
interests us, and the suggestion often made 
or implied, that a policeman’s word is 
somehow of less weight than that of any- 
body else, or in particular of a motorist. 

Magistrates often have to jrdge between 
parties when it is oath againaı “ath, and 
there is no corroboration on eib. : side. 
Sometimes this means that the prosecution 
must fail, sometimes there are circumstances 
that indicate which story is the more 
probable, or which throw a light upon 
the facts and upon some flaw in the testi- 
mony of one side. Subject to certain 
exceptions, there is no rule against acting 
upon uncorroborated evidence of any 
witness. Why there should be a distinction 
against policeman passes our comprehen- 
sion. The policeman's word is no less 
trustworthy than that of other ordinary 
decent people. We do not appreciate the 
relevance of the numerical or taxpaying 
importance of motoris(s.—Justice of the 
Peace. 


The Dacca Trial. 

Great interest has been aroused by what 
is described as the Indian ‘‘ Tichborne 
case,’ which ended at Dacca on August 24, 
after a trial which began in November 1933. 
There were, it is reported, “large quantities 
of exhibits,” and 1,500 witnesses were 
called. Unlike the English case, it ended 
in favour of the claimant, Kumar Ramendra 
Narayan Roy, “a Sannayassi,” or‘ Yogi,” 
second sin of a wealthy landowner. He 
was awarded a third share of the properly 
and the verdict was received by the people 
of Dacca with tumultuous applause. Their 
interest in the case may be estimated by 
the fact that a daily newspaper was spe- 
cially published for reporting the case. 

“Not on the credibility of witnesses 
alone,” said the Judge, “did the claimant's 
story -rest. It was vindicated by every 
possible test. His bodily identity was 
proved with mathematical certainty hy 
exceptional markings. If he had come 
back blind and deaf, the conclusion 
would stand.” It is ol. vidus that the claim- 
ant in the Dacca case held stronger cards 
than Orton of the Tichborne case in 
London. 


_ stolen.” 
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Strange But True. 

The story, proved thus beyond a per- 
adventure, was one of the strangest ever 
told, as may be judged from the follow- 
ing extract from the report of the Times 
correspondent in Calcutta. 

“The plaintiff was thought to have died 
at Darjeeling in 1909, being (he alleged) 
the victim of a poisoning plot. When he 
was placed on the funeral pyre, a rainstorm 
broke and the funeral party ran for the 
nearest shelter amile away, leaving the 
pyre unlit. The plaintiff awoke frem his 
coma with his memory temporarily gone, 
and some passing holy men helped to 
revive him. He lived with them until 1922 
as a disciple, and then returned to Calcutta 
and to hia home at Dacca, where gradually 
many people began {io recognise him. 
Eventually he brought a suit against his 
wife, her brother, and others who had 
benefited by his supposed death under the 
terms of his father’s will. They all refused 
to recognise him.” 

The evidence “led” included that of the 
defenden's, who produced “a municipal 
record showing that no rain fell at Darjee- 
ling on the day of the funeral.” But ths 
plaintif produced further evidence “that 
the record had been tampered with, and 
also that rain frequently fell on one side 
of Darjeeling and not on the other.”— The 
Law Journal. 


Stealing an Omnibus. 

We think it was Mr. Justice Stephen who 
once asked “Can there be larceny of an 
umbrella?” For different reasons some 
people might ask whether it was possible to 
stealan omnibus, since according to the 
definition of stealing, there must be not 
only a taking but also carrying away of 
the article stolen. One can imagine a 
thief of the old style addressing the judge: 
“My lord, I plead not guilly to carrying it 
away. Ask yourself if I could carry a 
bus. It might carry me.” The carrying 
away, as every lawyer and many a layman 
knows, is the technical exportation which 
may consist of causing the property to be 
moved ever so little. The definition of lar- 
ceny refers to property “capable of being 
It is certainly possible to steal an 
omnibus or a ship or a railway train, though 


- it may not often be done. 


The omnibus which was mysteriously 
taken from Swanley to Baling by night, 
may not have been stolen at all. If ever 
the offender be traced, he may have to 
answer a charge of stealing, but 
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it would be necessary to show an intent 
permanently to deprive the owners of their 


omnibus. 


As he left it near a police station - 


that intention might not be easy to prove. . 


Often the intention is shown by an attempt 
to dispose of thé 
receiver would buy a bus. 


ad 


property. But what ` 


Perhaps the offence committed was only ` 
that of taking and driving away a motor: 


vehicle without consent or authority. 
Whoever the offender was he must either 


have been a versatile performer with motor ` 
cars, orelse have had some experience of - 


driving omnibuses. 


lorries, steam rollers, or tram cars not to 


The incident will no. 
doubt provide a lesson to owners of buses: 


leave these unconsidered trifles lying about- 


—Justice of the Peace. 
Taking and Driving Away. 

A woman who was accused before a 
Gloucestershire bench of heing concerned 


in taking and driving aw2y a car belong- - 


ing toa fellow guest ata wedding said- 
in her own defence that she was pressed- 


. for time and thought the owner of the car 


would not mind. 
If the ccurt had been satisfied that the 
defendant acted in the reasunable helief 
ihat the owner of the car would have given 
her consent if she h:d been asked, she 
would not have been fined, because she 
would have hada good defence by virtue 
of the proviso to section 28 (D of the Road 
Traffic Act, 1930. As it was, no doubt a 
small fine met the case. 
< The offence of taking away a car without 
authority varies very much according to 
circumstances, but it isẹ most mischievous 
kind of offence. It may, of course, involve. 
the owner of the car in much personal in- 
convenience and anxiety, and often there 
isin addition the element of danger to the 
public. Those who take other people’s cars 
may be unable to drive, or be unacquainted 
with ihat particular type of car and are, 
therefore, unlikely to exercise ordinary 
skill. Frequently this kind of escapade 
ends in serious damage to the car and 
even injury to members of the public. The 
driver is almost certain to be uninsured 
and an accident may have the gravest 
financiel as well as personal consequences. 
Often the offender turns out to be young 
and irresponsible. No one wishes to be too 
hard upon such; but it is necessary to 
emphasise the seriousness of an offence that 
is all too prevalent and to urge that where 
the more serious elements are present it 
should not be treated lightly :— Justice of 
the Peace. 3 ; 
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Lord Hewart in the Transvaal. 
While Lord Wright, Hanna, J., and other 
Empire judges were spending a kind of 
“busman's holiday” in the U.S.A., Lord 
Hewart, the Lord Chief Justice of England, 
was doing good work for the Law and the 
British Commonwealth of Nations in South 
Africa. At Witwatersrand, “in the presence 
ofa distinguished assembly” at a special 
* Congregation of the University, the honorary 
degree of Doctor of Laws was conferred 
upon him and upon Mr. H. P. Hofmeyr; 
and the L.C.J. delivered an address, the 
brilliance of which evoked the universal 
commendation of all who heard it or who 
read the full reports of it in the South 
African press. He spoke of tke English 
Court of Criminal Appeal, gave fresh 
examples of the acts of the “New Despotism” 
which usurps the rights of the Legislature 
and the Judicature, and spoke finally-cf the 
Judicial Committee. The right of appeal 
to the Privy Council he described <s a 
significant snd conspicuous symbol of the 
essential unity of the British Dominicns, 
involving not the faintest hint or sugges- 
tion of subordination. ; 
“No fallacy could be mre complete or 
‘more gratuitous,” said he “than that which 
assumes or implies that appeal to the Privy 
Council is an appeal to England from some 
other part of the British Commonwealth of 
Nations.” Its location in Downing Street 
was a matter of convenience, and he knew 
of “no insurmountable reason why it should 
not sometimes sit, for example, kere in 
Johanesburg.” 


Some views on the Privy Council. 
Having spoken thus with courage and 
clarity in South Africa, for which, as a 
rule, the J. ©. has no great appeal, I hope 
the L. C. J. will go to Dublin and tell 
them all about it. Lord Hewart, it will 
_be recalled, was one of the signatories to 
the “Irish Treaty.” His attitude is right 
and statesmanlike, inasmuch as he makes 
it quite clear that the Commonwealth is 
a free association of equals and that neither 
in law nor politics is there a predominant 
_or dominating partner. His concluding 
words to his friends in the Transvaal were: 
“The existence of the Judicial Committee 
as the final Imperial Court of Appeal in 
high questions of legal principle ‘means, 
and ought to mean, that some of the best 
and most experienced legal minds in the 
British Empire, no matter from what 
-quarter they may severally come, are ready 
and willing to be applied tothe most im- 
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portant topics of legal principle which may 
have given rise to serious controversy in 
one of the Dominions. The learning, ex- 
and wisdom of the whole are 
brought to bear in the interests of any 
particular part. Perhaps it is not general- 
ly known that on a recent occasion no 
fewer than five distinguished judges from 
different paris of the British Dominions, 
contributing their learning to the common 
stock, were actually sitting in court in 
Downing Street as members of the Judiciel 
Committee of the Privy Council. And 
speaking for myself asamember ofthe 
Privy Council and a former member of the 
Cabinet, I can conceive no good reason 
why a distinguished statesman from tke 
Dominions, if he were willing, should not 
sit and even preside in another famous 
room in Downing Street."—The Law Jour- 
nal. 


Cosis against the Police. a, 

A metropolitan magistrate in dismissing 

a police prosecution of a motorist awarded 
costs aguinst the police, observed that the 
position of ihe police as prosecutors was 
the same as that of ordinary individuals ; 
they must take care before launching a 
prosecution. Another metropolitan magis- 
trate in refusing an application fur ccsis 
against the police said that the business 
of traffic control could not be carried on 
if the police had constantly to worry over 
the danger of costs being given against 
them if proceedings brought by them 
failed. For his part, he would never give 
ccsts unless there had been some mishandl- 
ing of the matter. 
_..We do not regard these two statements 
as irreconcilable. Each may be perfectly 
sound. It is to be remembered that in the 
police courts itis by no means customary 
to make costs follow the event as a matter 
of course, and itis unusnal to give costs 
against an unsuccessful prosecutor merely 
because there is no conviction. Jf there 
be a suggestion of bad faith or careless 
blundering, then naturally the question of 
costs must be considered, and if the pro- 
secutor happens to be a Police Officer his 
position is no different from that of anyone 
else. 

It is expected of the police, however, 
that they will prosecute in criminal cases 
where a judicial enquiry js obviously desirs 
able and as has often been said their 
duty is to place all therelevant facts 
before the court, caring nothing about 
the ultimate result so long as they 
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discharge their own function faith- 
fully. If they so act, and refrain from 
taking sides, it may generally be conced- 
ed that they should not be made to pay 
costs if the prosecution be unsuccessful.’ 

We donot lose sight of the fact that it 
may be hard onthe defendant if, aiter 
Satisfying the court that the prosecution, 
though conducted carefully and honestly, 
was not well-founded, he should be at the 
expense of paying all his own costs. We 
- suggest that it would be proper for the 
court to have power to order a payment out 
of public funds, so Jong as it was clear that 
ib was not an order against the police :-- 
Justice of the Peace. 


Statement by Absent Witness. 

In a prosecution of a motorist at Croydon 
last week the defending solicitor, accord- 
ing to a newspaper report, asked a police 
constable to read from his notebook a stale- 
ment made by a witness who was not 
called. Objection was taken by the solicitor 
for the police andthe bench upheld tke 
objection, whereupon the defending soli- 
citor retired from the case as a protest, 
saying that there was evidence in his 
client’s favour which the court would not 

allow to be brougnt forward. 

We think the bench was right. In the 
first place, unless the policeman had re- 
ferred to his nolebook, there was no obliga- 
tion upon him to produce it. In the second 
place, and this is more important, we cannot 
see how » statement made to the policeman 
by a witness who did not give evidencs 
could be admissible even in cross-examina- 
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tion. The remedy was. for the defence to call 
the witness to make upon oath any relevant 
statement he might be able to make. When 
a witness repeats what someone else has 
said, it isnot evidence of the facts and is 
probably inadmissible unless it hecomes 
relevant as showing the attitude’ of the de- 
fendant in admitting or denying such al- 
leged facts. The court could not’ allow 
itself to be influenced by some statement 
made; not upon oath, by some person who” 
is not tendered as a witness by either 
party :—Justice of the Peace, dated Septem- 
ber 5, 1936. ; 


Crime Investigation. ; 

The reader of detective fiction likes to 
think of murder problems solved by a 
flash of genius. In real life things rarely 
work out in that way. ‘There may be 
genius, end there is certainly brilliant 
ability, at the disposal of the police autho- 
rities, but the solution of baffling problems 
usually comes as the result of patient pains- 
taking methods. Genius has been defined 
as an infinite capacity for taking pains. 
From that point of view there is genius in 
the police. 

As an example of police methods, a 
case of suspected murder still being in- 
vestigated’ in Wales, may be quoted. It 
was stated by the coroner that over 4,000 
persons had been interviewed already and 
that statements had been taken from 350. 
People who taunt the police with persecut- 
ing harmless people for petty offences 
instead of trying to catch real criminals 
should reflect on this.--Justice of the Peace. 
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Wit & Humour. 


. Consélentiously Cautious. 

` Judge—'tYou say the officer arrested you 
. While you were quietly minding your own 
business ?" 

Prisoner—‘‘Yes your honor.” 

Judge —"You were quietly attending to 
your own business, making no noise or dis- 
turbance of any kind ?” 

Prisoner—‘ None whatever, sir.” 

Judge—‘‘What is your business ?” 
= Prisoner—"T’m a burgler.’—Case 
e Comment. 


and 


A new Crime. 

“Yesterday” writes a contributor, “a wo- 
man called at my office to seek advice and 
assistance for her husband who was at 
that time being held in alocal jail await- 
ing trial for ‘larceny from an automobile.’ 
When asked what her husband was charg- 
ed with, she promptly replied, ‘Magneto,’ 

“After reflecting on the peculiar fitness of 
the answer, I have concluded that itis ‘a cell 
within acell !' "Case and Comment, 
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THE CONSEQUENCES OF SILENCE. 


A frequently invoked rule of evidence i 
that laid down by Lord Denman, C. Jin 
Pickard v, Sears (6 Ad. & Ell. 471, 474), 
where he said: “The rule of law is clear 
that, where one by his words and conduct 
wiitully causes the other to believe the 
existence of a certain state of things, and 
induces him to act on that belief so as to 
alter his own previous position, the former 
e am averring against the 

ifferent stat ing istil 
a the Neel sea ə of things as existing 

Can silence or inaction be considered 
under any circumstances to be equivalent 
to words or conduct within the above state- 
ment of law? There can beno doubt that 
both silence and inaction can be wilfully 
intended to cause anb ċan actually “cause 
saoe aE the existence of a certain 

ee 
tnt bei, g and induce him to act on 

This question has been dealt with ina 
num ber of cases. In Skyring v. Greenwood 
(1825, 4 B. & C.280) an army paymaster 
gave credit to an officer for increased pay 
over a period of nearly four years, although 
e had been informed at the commencement 
of the period that such payment would not 
be allowed. “I think it was a duty,” said 
Chief Justice Abbott, “to communicate to 
the deceased the information which 
they had received from the Board of 
Ordnance; but they forbore to doso, and 
they suffered him to suppose during all the 
intervening time that he was entitled to the 
Increased allowances. .... I think, there- 
fore, that justice requires that they shall not 
be permitted either to recover back or retain 
by way of set-off the money which they had 
ey ne a eee (See also 

. Markham mee Hs : 2i 
1K. BAGI , 128 L. T. Rep, 719; (1923) 

Many cases are reported of silence which 
amounts to acquiescence or consent toa 
; particular state of affairs. In Cairncross v. 

Lorimer (1869,3 L. T. Rep. 130) the court 
paid: lt isa rule of universal law, that it 
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a man, either by words or by conduct, has 
intim sted that he consents to an act which 
has been done and that he will offer no op- 
position to it, althsugh it could not have 
been lawfully done without his consent, and 
he thereby induces others to do that irom 
which they otherwise might have abstained, 
he cannot question the legality ofthe act he 
had so sanctioned, to the prejudice of those 
who have given faith to his words, or to the 
fair inference to be drawn from his conduct. 
In such cases proof of positive assent or 
concurrence is unnecessary; it is enough 
that the party had full notice of what was 
being done, and the position of the other 
party is altered.” 

The principle is commonly applied in 
partnership and ageney cases, where an 
authority by estoppel is inferred from a 
silence amounting to acquiescence. This is 
called “holding out” and is defined in 
section 14 of the Partnership Act, 1890, as 
follows: “Everyone who by words spoken 
or written or by conduct represents himself, 
or knowingly suffers himself to be represent- 
ed as a partner in a particular firm, is liable 
asa partner to anyone who has on the faith 
of any such representation given credit to 
the firm, whether the representation has or 
has not been made or communicated to the 
person so giving credit by or with the 
knowledge of the apparent partner making 
the representation or suffering it to be 
made.” This principle was applied in 
Martyn v. Gray (1863, 14C. B. N.S. 824) 
where a person wh) was not a partner per- 
mitted himself to be introduced as the 
moneyed partner, and in Hx parie Hayman 
(1878, 8 Cn. Div. 11) in which two persons 
becam: bankrupt and the assets of their 
business were administered as joint estate, 
althouga they were not in fact partners 
but had only traded as such. 


An analogous principle was applied in the , 


agency case of Ball v. Dunsterville (1791, 4 
T. R. 313), where, in spite of the rulsthat 
an agent to gontract under seal on behalf 
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of the principal must himself be authorised 
under seal, a principal who stood by and 
permitted another to enter in bis presence 
and on his behalf intoa contract under seal 
was held liable under the contract into 
. which he had permitted his agent to enter. 
In Pickard v, Sears (sup.) it was held, in an 
action of trover, that the defendant could 
plead that the plaintiff had given authority 
to sell.the goods in question, and that evi- 
dence of such authority might be the plain- 
tiffs discussion with the execution creditor 
as to the disposal of the property without 
mentioning his own claim, ata time when 
he was aware of the seizure for the purpose 
of sale. Itis interesting and important to 
observe, however, that mere negligence is 
not enough to render a person liable as 
principal under the doctrine of estoppel or 
holding out. Where an employee who never 


had authority to order goods ordered 
goods from a third party on his 
late master’s account after he had 


quitted his employment, it was held that 
the master could recover the amounts he 
had overpaid owing to his having negligent- 
ly checked the account and omitted to notice 
and therefore to complain of the overcharg- 
ed items: Bailey v. Whites, Limited (1915 
31 Times L. Rep. 583). But clearly one who 
stood by in silence and permitted another to 
contract on his behalf would be bound, as 
in Martyn v. Gray (sup.). 

Even stronger cases.of estoppel by silence 
may arise out of forgeries of signatures to 
cheques and other negotiable documents. 
In M'Kenzie v. British Linen Bank (1881. 44 
L. T. Rep. 439, 6 App. Cas. 82) there was a 
forgery of the signatures of two persons as 
drawer and endorser of a bill, by a person 
who signed as acceptor and discounted the 
bill at the bank. It was held that mere 
silence for a fortnight'after becoming aware 
of the forgery, during which time the posi- 
tion of the bank was in no way altered or 
prejudiced, could not be held tobe an 
estoppel. The judgment of the court below 
Was reversed, but Lord Watson said: “It 
would be a most unreasonable thing to 
permit a man who knew the bank were 
relying on his forged signature to a bill to 
lie by and not to divulge the fact until he 
saw that the position of the bank was altered 
for the worse. Butit appears to me that it 
would be equally contrary to justice to hold 
him responsible forthe bill because he did 


“not tell the bank ofthe forgery at once, if 


he did actually give the information, and 
if, when he did so, the bank was in no worse 
& position than it was at the time when it 
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was first within his power to give the 
information.” ; 

Greenwood v. Martins Bank, Limited (147 
L. T. Rep. 441 .(1933) A. C. 51) went to the 
House of Lords on this very poini. The 
silence in that case was deliberate, as it was 
a husband's silence with regard to his wife's 
forgeries which the husband subsequently 
discovered. He was, however, persuaded by 
his wife to say nothing about it for as long 


as eight months, he having exacted a 
promise from her not to continue the 
forgeries. At the end of that period he dis- 


covered that she had nevertheless pursued 
her guilty conduct, and on his threatening 
to disclose it to the bank she committed 
suicide. 

Lord Tomlin laid down the law as follows: 
“The essential factors giving rise to. an 
estoppel are, I think: (1) A representa- 
tion or conduct amounting to a representa" 
tion intended to induce a course of conduct 
on the part of the person to whom the 
representation is made. (2) An act or omis- 
sion resulting from the representation 
whether actual or by conduct, by the person 
to whom the representation is made. (3) 
Detriment to suck person a3 a consequence 
of the act or omission. Mere silence cannot 
amount to a representation, but when there 
is a duty to disclose, deliberate silence may 
become significant and amount to 
a representation. ... The deliberate 
abstention from speaking in those circum- 
stances Seems to me to amount to a 
representation to the respondents thatthe 
forged cheques were in tact in order, and, 
assuming that detriment tothe respondents 
followed, there were, it seems to me, present 
all the elements essential to an estoppel.” 

It was recently shown in an appeal to the 
Privy Council from the Supreme Court of 
Canada ‘Imperial Bank of Canada v. 
Begley (April 28, 1936) how difficult it is to 
establish a case of estoppel by silence. A 
widow gave a friend of her late husband a 
power of attorney in very wide terms on a 
printed form supplied by the appellant 
bank, At the dates of the power the widow 
had a credit balance of $13,081 and the 
friend a debit balance of over $8,000 at the 
appellant bank. The friend later, purport- 
ing to actunder his power of attorney, 
transferred $8,500 from the widow's account 
to his own. ‘I'he assistant manager of the 
bank took a promissory note for the amount 
payable to the widcw, but did not ask for 
security, although they themselves had a 
mortgage asa security. They didnot come 
municate with the widow or her. solicitors 
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In 1931 she took a promissory note. from the 
friend for the sum transferred and interest, 
and in 1932 she demanded payment of the 
amount from the bank. In upholding the 
judgment of the Supreme Court of Canada 
that the bank must pay, Lord Maugham 
said: “There is no evidence to support 
the view that. the respondents’ silence, that 
is, her delay in complaining to the bank that 
McElroy had used the money drawn from 
“her account improperly and without her 
authority, had caused the appellants to alter 
their position in any way. Nor, on the other 
hand, is there any reason whatever for 
Gontending that the silence on which the 
estoppel is sought to be based was, to quote 
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the words of Lord Tomlin in his speech in 
Greenwood v. Martin's Bank, Limited (sup.), 
‘deliberate and intended to produce the 
effect which it in favt produced—namely, 
the leaving of the respondents in ignorance 
of the true facts so that no action might be 
taken by them againstthe appellant's wife.” 
It should be borne in mind, however, that 
eveyone is presumed tointend the natural 
consequences of his acts, and it is submitted 
that even in the absence of a deliberate 
intention to deceive, a negligent failure to 
make a disclosure where there is a duty to 
speak may have such consequences that an 
estoppel must necessarily follow.—The Law 
Times. 
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NUISANCE AND MALICE. 


. There are many ways of annoying one’s 
nighbours besides those which are action- 
able. In other words, it is possible to be 
a nuisance without being a legal nuisance. 
It is hardly proper to give advice on the 
different methods of being spiteful within 
the law, but when consulted by peace- 
loving and law-abiding persons as to the 
passiblitiy of putting a stop to annoying 
conduct or obtaining damages it is diffi- 
cult owing to the apparently conflicting 
state of the authorities, to advise as to 
wnat conduct is actionable and what is not. 

In the leading authority of Mayor of 
Bradford v. Pickles (73 L. T. Rep. 353, 
(1895) A. O. 587) the House of Lords held 
(1) that (following Chasemore v. Richards 
(1859) 7 H. L. O. 349) an owner of land 
could divert or appropriate percolating un- 
dergcound water within his own land, even 
though the effect was to deprive his neigh- 
bour of it ; and (2) that it did not make any 
difference whetherhis motive was to im- 
prove his land or maliciously toinjure his 
neighbour or to induce his neighbour to 
buy him out. Lord Halsbury, L. C. said: 
“This is not acase in which the state of 


mind of the person doing the act can affect 


the right todo it. Ifit was a lawful act, 
however ill the motive might be, he had a 
right-to doit. If it was an unlawful act, 
however good his motive might be, he 
would have noright to do it. Motives and 
Intentions in such a question as is now be- 
fore your Lordships seem to me tobe ab- 
solutely irrelevant.” 

‘To the superficial observer this decision 
might seem to ke asortof charter of li- 
berty for the malicious or at least for the 


pettifogging and greedy. On the other 
hand it may be a handy weapon of defence 
against the litigious. Nor on a closer ins- 
pection does it appear to be available when- 
ever a, person does in a fit of temper or 
righteous indignation that which he regrets 
in cooler moments. If whathe doesis_ il- 
legal in itself, Mayor of Bradford v, Pick- 
less {sup.) is obviously of no assistance. If, 
on the other hand, what he does is legal it 
is not always correct to apply Mayor of 
Bradford v. Pickles to the case. l 
There isan old and famous authority, 
Keeble v. Hickeringill (1707) 11 Hast 574n., 
which clearly illustrates this qualification. 
The facts can most appropriately be describ- 
ed by the original reporter : “Action upon. 
the case. Plaintiff declares that he was 
the 8th November, in the second year of the 
Queen, lawfully possessed of a Close of 
land called Minott’s Meadow, et de quodam 
vivario, vocato a decoy pond, to which divers 
wildfowl used to resort and come; and the 
plaintiff had at his own costs and charges 
prepared and procured divers decoy ducks, 
nets, machines, and other engines for the 
decoying and the taking of the wildfowl, 
and enjoyed the benefit in taking them; the 
defendant, knowing which, and intending 
to damnify the plaintiff in his vivary, and 
to fright and drive away the wildfowl used 
to resort thither and deprive him of his 
profit, did on the 8th of November, resort to 
the head of thesaid pond and vivary, and 
did discharge six guns laden with gun- 
powder and with the noise and stink of the 
gunpowder did drive away the wildfowl 
then being in the pond ; and on lith and 
12th days of November, the defendant, with 
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design to damnify the plaintiff, and fright 
away the wildfow], did place himself with 
‘a gun, defy the plaintiff and fright away 
the wildfowl and there did discharge the 
said gun several times.............6..Wwhereby the 
wildfowl were frighted away, and did for- 
sake the said pond. Upen not guilty plead- 
ed averdict was found for the plaintiff 
and £20 damages.” 

Chief Justice Holt, in giving judgment 
that an action lay, said: “He that hinders 
another in his trade or livelihood is liable 
for an action for so hindering him....Sup- 
pose the defendant had shet in his own 
ground if he had occasion to shrot it would 
have been one thing, but to shoot on. pur- 
pose io damage the plaintif is another taing 
and a wrong.” - 

Of the eight judges who were summoned 
to attend before the House,of Lords in 
Allen v. Flood (17 L. T. Rep. 717 ; (1598) 
A.C. 1) only Mr. Justice Wright expressed 
himself unfavourably to the authority of 
Keeble v. Hickzəringill (sup). He said: 
“Decided in the time of Queen Anne and 
reported then, and more at large in 1809 
(in the note to Carrington v. Taylor, 11 East 
571) it must have been known to lawyers 
for nearly two centuries. Yet no reference 
to it is to be found in Bullen and Leake’s 
Precedents. In Bullen's Nisi Prius it is 
barely mentioned and there, and in Selw- 
yn's Nisi Prius, the dicta for which it is 
now cited sre not mentioned at all.” 

Lord Halsbury, L. C. said that even if 
the ease stood alone, which it did not, he 
would be quite content to rely on the autho- 
rity of “so profound a lawyer as Sir John 
Holt and such an expositor as he was of 
the spirit of freedom which runs through 
the whole of the English Law.” Lord Ash- 
borne and Lord Morris. also approved of it. 

Lord Watson, on the other hand, thought 
that it was by no means clear that Keeble 
v. Hickeringill was meant to decide that 
an evil motive would render unlawful an 
act which otherwise would be lawful, and in 
any case such an interpretation was not sup- 
ported by the later authorities. He added: 
“No proprietor has an absolute right to 
create noises upon his own land, because 
any right which the law gives him is qua- 
lified by the condition that it must not be 
exercised to the nuisance of his neighbours 
or of the public. If he violates that condi- 
tion he commits a legal wrong, and if he 
does so intentionally, he is guilty of a mali- 
cious wrong, in its legal sense.”. Lord 
Herschell and Lord Davey hoth thought it 


w 


JOURNAL 


107140. 


The rule established by Allen v, Plcod 
was that a malicious or bad motive does not 
transform an act which is lawful in itself 
into an unlawful act so as to make the doer 
liab'e to a civil action. This decision ex- 
tended theapplication of Mayor of Brad- 
ford v. Pickles (sup.) from the execrise of 
rights of property to the exercise of in- 
dividual rights, in that case the right to 
cease work even though the motive was to 
procure the dismissal of persons who wers 


not members of the appropriate trade 


union. Keeble v. Hickeringill was rightly 
treated as not deciding the general question 
whether ma'ice can make an act unlawful 
which is lawful. Its application was res- 
tricied by Allen v. Flood. 

The question of the effect of Keeble v, 
Hickeringill (sup.) was carefully examined 
by Mr. Justise Macnaghten in the recent 
case of Hollywood Silver Fox Farm, Limited 
v. Emmett (1936, 80 Sol. Jour. 488). The 
plaintiff company bred silver foxes for 
profit and had a board announcing the fact 
on their land adjacent to a public highway. 
The defendant was about to develop his 
adjoining field as a building estate, and, 
thinking that the notice board was detri- 
mentalto bis scheme, he requested the 
plaintiff to remove it. After several refu- 
sals the defendanttheatened to shoot with 
back powder near the breeding. pens. Some 
time later he carried out his threat, and 
the vixens werelfrightened, some miscarried 
and others refused to mate. 

Mr. Justice Macnaghten dealt with the 
argument that “a man cannot increase the 
liabilities of his neighbour by applying his 
own property to special uses, whether for 
business or pleasure”: (per Lord Robert 
son inthe Privy Council in Eastern and 
South African Telegraph Company v. Cape 
Town Tramways Company (86 L. T. Rep. 
457; (1902) A. 0; 381, 393). He said: “It 
isa perfectly lawful thing to keep a silver 
fox farm, and I think the fact that the shoot- 
ing took place intentionally forthe pur- 
pose of injuring the plaintifs made it 
actionable.” 

His Lordship quoted from Keeble v. 
Hickeringill (sup.) the dictum of Chief 
Justice Holt, which is set out above, and add- 
ed : “In my opinion, the authorities to which 
I have referred support the view that a per- 
son who shoots on his own land, or makes 
other noises on his own land, for the pur- 
pose of annoying or injuring his neighbour 
does, by the common law; committhe action- 
able wrong of nuisance, for which he is 


liable in damages at common law, and was 
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liable to be restrained by injunction in a 
‘court of equity before the Judicature Act.” 
An authority to which Mr. Justice Mac- 
naghten referred (Christie v. Davey (1893) 
1 Ch. 316) provides an amusing and apt 
illustration ofthe ingredient of malicious 
intent in nuisance by noise. The plaintiffs 
were musicians and practised and taught 
music. Their next-door neighbour wrole to 
, one of them complaining of the music, and 
describing it as the howlings of a dog, 
teased catgut vibrations and vccal shrieks. 
When he received no reply he began to 
‘knock on the party-wal!l, beat trays, whistle 
and shriek, and on receiving a complaint 
from the plaintiff's solicitors he replied that 
he had a perfect right to amuse himself on 
‘any musical instrument he pleased, and 
threatened during the’winter months to per- 
fect himself on the flute, concertina, cornu- 
copian horn and piano. Mr. Justice North 
granted an injunction to the plaintiff, and 
said: “.n my opinion the noises which were 
made in the defendant's house were not of a 
legitimaie kind. They were what,lo use the 
language of lord Selborne in Gaunt v. 
Finney (27 L. T. Rep. 569, L. R. 8 Oh. 8), 
“ought to be regarded as excessive and un- 
recsonable.” Iam satisfed that they were 
made deliberately and maliciously for the 
purpcse of annoying the piaintifs. H what 
has taken p'ace had occurred between two 
seis of persons both perfectly; innocent, I 
should have taken an entirely different view 
of the case. But I am persuaded that what 
was done by the defendant was done only 
for the purpose of annoyance, and, in my 
opinion, it was not a legitimate use of the 
defendant's house to use it forthe purpose 
of vexing and annoying his.neighbour.” 

In the eighth edition of Salmond cn Torts 
(1934, p. £41) Christie v. Davey (sup.) is 
quoted as an authority for the’ proposition 
that “if discomfort or inconvenience is in- 
flicted intentionally and wantcnly and witk- 


out reasonable cause, the ragufrement cf 
substuntiality does nct exist.” In a note the 
learned editor adds : “It does not, however, 
seem consistent with general principle that 
the presence of malice should render that a 
nuisance which in the absence of malice 
would not be a nuisance.” It seems better 
to adopt the reasoning of Baron Bramwell] 
in Bamford v. Turnley (6 L. T. Rep. 721. 
(1862) 3 B. 45, 62) and say that in such 
cases the inconvenience is sufficiently subs- 
tantial to amount to a nuisance, but that in 
the absence of malice the nuisance will be 
excused on the principle that in the cage 
of acts done in the course of the ordinary 
use of lands or houses, the plaintiff will 
probably have occasion to inflict in his turn 
upon the defendant at some future date a 
similar annoyance to that of which he com- 
plains, and the nuisance being reciprocal 
in character must meet with mutual for- 
bearance—‘a rule of give and take, live and 
let live.” This is a reasonable explanation 
and it is repeated in Clerk and Lindsel] 
on Torts (8th edition 1929, p. 15), where re- 
ference is made to cases such as Bamford 
v. Turnley (sup.) and Christie v. Davey 
(sup.), as being in conflict with the princi- 
ple that malicious motive. cannot tum a 
lawful act into an unlawful one. The cageg 
include the playing of musical instruments, 
ihe burning of weeds, the emptying of cess- 
pools and other similar nuisances to which 
the rule of “live and let live” applies. The 
learned editors go so far as to say that 
‘apparently those cases cannot any longer 
be regarded as good law.” The result, 
therefore, of Mr. Justice Macnaghten’s de- 
cision in Hollywood Silver Fox Farn, 


Limited v. Emmett (sup.) is to clarify tke . 


law on a point on which there was previous- 
ly substantial doubt, and to uphold th: 
authority of a number of cases which did 


not previously command universal respect,. 


—The Law Times. 
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Extracts from Contemporaries. 


The Discretion of the Press. 

In a case heard at the Central Criminal 
Court recetitly, where a boy of sixteen 
was charged with murder, counsel for the 
defence asked Humphreys, J., to give such 
directions as he thought fit for preserving 
the anonymity of the accused, which had 
been safeguarded during the proceedings 
at the Juvenile Court by the provisions 
cf the Children’s Act. The learned judge 


said that in his view a judge ought net io 
make requests, as a Judge, to tho publie re- 
presented by the press not todo something 
which in law they had a right to do, unless, in 
the view of the court, ii was likely to 
interfere with public justice. “Parliament,” 
the statement continued *(we quote from 
The Times), “has thought fit to say that 
while a young person is before a child- 
ren’s court, the name: shall not be pub- 
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lished, and has carefully refrained from 
gaying that the nams. of the child in any 
Other court should not be published. The 
matter seems to be entirely one of good 
taste and good feeling, and ifthe press, 
on that account, fail to mention the name 
of this young man, they will take that 
course. If not, they will act in the 
Other direction. It is not for me to 
direct them.” When an application was 
Made-on thesame case soma days earlier 
the learned judge expressed an objection 
to being asked to dicate to the press how 
they should perform their business and 
deprecated the idea that judges should 
turn themselves into a second Parliament, 
and say that they were going to prohibit 
something which Pariiament does not pro- 


hibit. “The press of this country, in my 
opinion," Humphreys, J. went on, “in 
reporting all criminal cases, displays 


appreciation of the seriousness of the mat- 
ter, and I donot like to dictate to them 
at all. Without making any order or at- 
tempting to dictate to people, 1 should 
be obliged if the press would refrain from 
publishing the name before I have an 
opportunity of dealing with the mailer. 


I cannot stop them.” 


Locking up the Jury. 

. Another matter of general interest, which 
arose in the same case, may be shortly al- 
luded to. At the close of the evidence 
for the prosecution counsel intimated in 
answer to questions from the judge that 
he did not think it would be proper on 
the evidence to ask the jury to convict the 
defendant of murder, but that he would 
ask for a verdict of manslaughter, Hum- 
phreys, J., referred to the statutory re- 
quirement that in a charge of murder or 
treason a jury shall not separate without 
returning .a verdict, and, on counsel for 
the Crown indicating in answer to a ques- 
tion that he did not desire the jury to be 
Iccked up for the night over the adjourn- 
ment, and counsel for the defence saying 
thathe did not think it necessary from the 
point of view of the interest of his client, 
the learned judge said (we quote from 
The Times) “‘ThenI may do something 
which may be regarded by some people ag 
irregular. To my mind it would be a 
perfect farce to keep this jury together at 
the public expense, and the inconvenience 
of taking people “from their homes to an 
hotel merely because there remains on the 
file a charge of murder which is not going 


to be persisted in, I am certain that neither _ 
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this nor.any other jury would convict a 
person of murder when the prosecution do 
not ask forit. It has for practical pur- 
poses ceased tobe a case of murder, and 
become one of manslaughter, so I shall 
say this is a case in which the jury can be 
allowed to separate and not be locked up.” 
“I rather think,” the learned judge add- 
ed, “it has been done before, but, whether 
or no, I take the responsibility of doing 
it.” The jury were admonished not to’ 
allow anyone to speak to them about the 
case or discuss it among themselves, as 
they had not yet heard the whole of the 
evidence,—The Solicitors Journal. 


A Domestic Scene. 

Recently I came across two very interest- 
ing and intimate domestic impressions of 
great lawyers. The first was a little story 
of Lord Esher, M. R., told by his grand- 
daughter in a Sunday paper. He and his 
wife were sweethearts tothe end of their 
long lives, and it seems that the only ir- 
ritation she ever caused him was when she 
would keep him waiting for her during shop- 
Ping expeditions into Watford. Sometimes 
he would sit for an hour in the carriage out- 
side the shop, and as he gradually began 
to fume and fret he would exclaim; “Damn 
the woman! Is she buying the whole shop?“ 
Then, we are told, would follow a string of 
fearsome oaths which ssemed to make even 
the coachman on the box shrink and shrivel. 
At last Lady Esher would emerge with one 
small parcel ceremoniously carried by the 
footman. ‘Ihope I haven't kept you wait- 
ing darling,” she would say sweetly; and he 
would reply: “Not at all, my love; I hardly 
noticed the time.” 


Lord Grimthorpe at Home. 

The other impression came from the re- 
cently publisaed memoirs of the late Miss 
Sophia Lonsdale and concerned her uncle, 
Lord Grimthorpe, Q.C., whom she called “the 
strangest compound that ever was of mighty 
intellect, extreme oddity, great kindness and 
brutality.” For good orill, apparently, you 
never knew what he would do next. Once 
we are told a small great-nephew crept up 
behind his chair and poured a whole box 
of letters from an alphabet game over his 
head. “Hullo” said his uncle, and only 
laughed. Later on, when the little boy was 
asked why he did it, he replied: “I heard 
he was very cross and I wanted to see what 
he'd do.” Once during a severe illness he 
said to one of the nurses: “I suppose you 
think I’m dying.” “Well, my lord,” she ans- °, 


1936: - 
wered, “you are very ill.” “I thought so,” 
he said. “Well Give me Pickwick.” And 


with that he settled down to enjoy what he 
thought might be his lest read of his fav- 
ourite book. He knew something -about 
everything, and his exaggerated belief in 
his architectural talents caused him 10 spoil 
a good deal of Lincoln’s Inn and St..Albans 
Cathedral:—The Solicitors Journal. 


Thefts of Motor Cars. E 

Particulars recently given in the House of 
Commons relating to the theft and recovery 
of motor-cars are, perhaps, of sufficient in- 
terest to justify a short reference here. Sir 
John Simon was asked to state in how many 
instances during the past twelve months it 
had been reported to the Metropolitan Police 
that motor cars had been stolen, and to give 
particulars of how many persons had been 
convicted for either stealing or receiving cars 
or paris thereof during that period.. He 
stated that in the twelve months ended 31st 
December, 1935, 4,164 motor vehicles were 
recorded by the police as having been stolen 
or taken without the consent of their owners 
in the Metropolitan Pclice District and of 
this number 4,052 were subsequently re- 
covered. In the same period 319 persons 
were proceeded against for thefts of motor 
vehicles and 218 were found guilty. Se- 
parate figures were not, he said, available 
in regard to the stealing or receiving parts 
- Of motor vehicles. In reply to a further 
question the lome Secretary. said that he 
thought on the whole it was -pretty good if 
the police got back 4,052 of the 4,164 motor 
vehicles removed. The figures enable one 
to estimate with some nicety the risk of 
leaving a car unattended in the Metropoli- 
tan Police District, and the chances of re- 
covery. Just over two a week disappear be- 
yond recall, while readers may derive some 
comfort from the ieflection that if on re- 
turning to the place where their car was 
stationed they find it empty, the chances are 
about 36 tol that it will be recovered.— 
The Solicitors’ Journal. 


A Woman's Age. 
When alady was fined for a motoring 
offence, in Glasgow, she was asked to give 
her age, but declined to do so, simply stat- 
ing that ste was over 21. Eventually she 
whispered it to a police inspector. 

The lady should: have felt flattered, for 
the court must evidently have- thought she 
looked younger; ifshe were over twenty- 
one; the court would hardly be interested in 
Her age. ii ; i 
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The money Payments (Justices Procedure) 
Act,-1935, -does not, as a whole, apply. to 
Scotland, and we donot profess to know 
enough Scots law to say whether or not there 
is a Similar statute in Scotland. In 
England, however, it is desirable to make 
inquiry as to the age of persons, apparently 
young, upon whom fines are imposed, for by 
virtue of section 6 of the Act of 1935 it may 
become necessary to consider the question of 
supervision pending payment of the fine. 

Strictly speaking, no one can prove his or 
her own age because no one can recollect 
being born, and the matter is really one of 
hearsay. However, there is no practical 
difficulty under section 6 because the couit 
is to deem a person to be under twenty-one 
if it so appear to the court, and one way in 
which it may so appear is by the defendant's 
own statement.—J ustive of the Peace. 


A Writing Lesson. 

During a case at the Manchester Assizes 
recently, Mr. Justice Atkinson asked a hand- 
writing expert, who claimed that he could 
reproduce anything whether he could be- 
come an expert torger. The reply was an 
offer to write the judge’s signature im- 
mediately. Handwriting experts are not 
often as enterprising as that, though they 
are always sure.of themselves. The sug- 
gested demonstration recalls another oeca- 
sion when the positions were reversed. The 
future Mr. Justice Hawkins was cross-exa- 
mining Mr. Netherfield. one of the most 
famous of all handwriting experts. He gave 
him six slips of paper, each writlen in a 
different kind of handwriting. The great 
expert examined them carefully for a con- 
siderable time, observing: “I see, Mr. 
Hawkins, what you are going to try to do, 
You want to put me. in a hole.” When he 
was asked were those pieces of paper writ- 
ten by one hand about the same time, he 
replied that they were certainly written at 
different times by different persons. Then 
Hawkins triumphed, “I wrote them myself 
this Morning at my desk,” he said.—The 
Solicitors’ Journal. 


Drugs and.Truth. ; | 
_. Sometime ago the suggestion was made 


that the truth could probably be extracted 


` fròm suspected persons by the aid of hy- 
pnotism. Now comes a report that a doctor 
has offered to help the French police eluci- 
date a murder mystery if they will allow him 
to administer a certain drug to a man who is 
in custody suspected of.the crime. It is 
claimed that the drug. produces a condition 
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in which the subconscious mind is freed 
from inhibitions, so that the person inter- 
rogated will answer truthfully. On return- 
Ing to Consciousness he will have no recol- 
lection of what he has said. 

We are rather sceptical of these devices 
for eliciting the truth. In vino veritas may 


be generally true, but it would be very. 


unsafe to assume that alcohol, which loosens 
many tongues, is a drug which can be 
relied upon to produce nothing but the 
truth. Some ` drunken men romance 
extravagantly. What it comes to, we should 
Suppose, is that adrug.may remove inhi- 
bitions, or, to put it more colloquially, may 
take the prisoner of his guard, so that he 
may make confessions or statements that 
will provide the police with new lines of 
enquiry and thus lead to the discovery of 
the necessary evidence. 

; In England, the police would certainly 
“not be allowed, nor would they attempt, 
to administer drags to an unwilling sus- 
pect; and no man, conscious of his guilt 
would place himself in their hands for 
the purpose. If by threat or promise 
they induced him to submit, any confes- 
sion would be inadmissible and, if it 
were the result of a trick, it would 
be, if not inadmissible, so frowned upon that 
it could hardly be tendered in evidence.— 
Justice of the Peace, 


Gang Ruffianism. ; 
Crimes of violence are always bad enough, 
but violence by organisedgangs of ruffians 
is intolerdble. That this country, which is 
< generally free from such crime, will certain- 
ly not tolerate it, was shown by Mr. 
Justice Hilbery at the Sussex Assizes when 
he passed severe sentences, including 
several of penal] servitude upon sixteen meme 
bers of a racecourse gang for an attack on 
a book-maker’s clerk. 
_ Gangs rely on numbers to intimidate their 
Victims and to prevent them from being 
able to identify individual assailants. They 
overlook the fact that where it is proved to 
the satisfaction of the jury that all the defen- 
dants were engaged in a common purpose 
and that each took some part in carrying 
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jt out all may be found guilty of violence 
In the Lewes case the police acted prom- 
ptly and effectively, and identification was- 
established to the satisfaction of the jury. 

Severity acts as a deterrent to other 
potential criminals when they feel that 
the warning is really meant for them. 
The learned judge at Lewes addressed a 
stern warning to the gang of which the 
prisoners were said to be members.: It was 
slated that something like a hundred mem- 
bers of the gang were in or around the 
court. 

Adequate police protection was aforded 
to witnesses during and after the proceed--. 
ings. Jt is fortunate that in England 
neither judges, jurymen, or witnesses are 
accustomed to be intimidated. The police 
have always beenwell able to preserve 
their ascendency over the criminal classes, 
and that withoutthe use of firearms or other 
lethal weapons. The gang is not to be al- 
lowed to operate here.—J ustice of the Peace. 


Calling the Spirits. 

In a King’s Bench case towards the end 
cf last term the dispute concerned the 
origin and authenticity of certain ancient 
Indian miniatures, a question so obscure 
that Greaves-Lord, J. suggested that the 
only way of getting.at the truth was to 
call the spirits, “You may call them,” 
said counsel, “bui whether they will come 
is another matter.” Thatrecalls a certain 
murder case at Warwick when the defence, 
asa last resort, suggested that the crime 
had been committed by an apparition. 
Said the judge to the jury:. “I think, gentle- 
men, you seem inclined to lay more stress 
upon an apparition than it will bear. I cannot 
say l give much credit to those kind of 
stories; but be that as it will, we have no 
right to follow our own private opinion 
here. We are now in a court of law, and 
must determine toit; and I know not of 
any law now in being which will admit the 
testimony of an apparition; nor yet ifit 
did, doth the ghost appear to give evidence. 
Orier, call the ghost". The cerier called 
thrice, but to no purpose.—The Solicitors’ 
Journal. 


Wit & Humour. 


Talking Back to the Gourt—"You 
can't talk back tœ the court,” whispered the 
fat officer in the whiskery farmer's ear. 

“Can't eh !—well, just watch mp,” was the 
éxplcsive observation, “I went to school 


with his ‘Ilonor,=beat him at that; licked 


him fer gettin’ sassy tome; an’ oncet run 
over him with my buggy. Whut's a little 
talk, now, more or less ?"--Case & Come 
ment, . e 
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AN INTERESTING POINT IN SECTION 256, CRIMINAL PROCEDURE CODE. 
(By Mr. P. N. Subrahmanyam, B. A., B. L., Vakil, Trichinopoly.) 


1. Ina warrant case, is a Magistrate bound 

to call upon the accused to enter upon his 
defence even though he finds that the Prose- 
cution evidence has been shattered in re- 
cross-examination and that the charge 
‘against the accused is not well-founded ? 
_ 2. This isan interesting point that arises 
In a warrant case, and the wording of section 
296, Criminal Procedure Code, is not alto- 
gether free from doubt. The last part of 
section 256 (1), Criminal Procedure Code, 
reads thus: 

eo If he says, he does so wish, the 
witnesses named by him shall be recalled, 
and after cross-examination end re-ex- 
' amination, (if any) they shall be discharged. 
The evidence of any remaining witnesses 
for the Prosecution shall next be taken, 
and after cross-ezamination and re-examina- 
tion, (if any) they also shall be discharged. 
The accused shall then be called upon to 
enter upon his defence and produce his 
evidence.” 

3. What exactly is the meaning of this 
last sentence ? Does it ‘merely indicate 
the point of time at which the accused shall 
be called upon toenter upon his defence? If 
80, the word “then” receives special em- 
phasis. Or does it cast an imperative duty 
upon the Court to call upon the accused 
to enter upon his defence? If so, the words 
“shall be called upon” receive special em- 
phasis. 

4, Unfortunately, it would appear, this 
point has not yet beenthe subject of any 
judicial decision up-to-now, even though it 
iS a practical difficulty that arises every 
day in the trial Courts. 

9. The accused, no doubt, has-a right 
to adduce evidence on his side, and the 
Court is bound to hear his evidence before 
. pronouncing judgment. But, that is a 
different matter. If the accused is not called 
. upon to enter upon his defence, why should 
he waste the time of the Court by offering 
: evidence? If the Court is not bound to 


call upon the accused to enter upon his 
defence, and all the same finds that the 
accused is not guilty of the charge after 
re-cross-examination of Prosecution wit- 
nesses, why should the Court waste its time 
in calling upon the accused to enter upon” 


-his defence ? 


6. Instances have occurred in which the 
trial Courts have been taken to task by 
superior Courts in the mofussil, purely 
on the ground of common sense, as to why 
they should call upon the accused to 
enter upon his defence if they find that 
the Prosecution case has broken down in 
re-cross-examination. 

7. Even though section 253, Criminal 
Procedure Code, clearly provides ample 
scope for the discharge of ihe accused before 
charge, either on the ground that no case 
has been made out against the accused, 
or onthe ground thatthe charge against 
the accused is groundless, there is no 
definite provision in the Code to enter an 
order of acquittal, after re-cross-examina~ 
tion, and without calling upon the accused 
to enter upon his defence. 

8. But, still, by a process of deduction, 
one can justify such a course. Section 
258 (1), Criminal Procedure Code, reads that 
“in any case under this chapter in which a 
charge has been framed, if the Magistrate 
finds the accused not guilty, he shall record 
an order of acquittal.” It is merely 
stated here that “in any casein which a 
charge has been framed,” and it does not 
state that “after re-crogs-examination and 
after calling upon the accused to enter upon 
his defence and hearing defence evidence.” 
So, this would Justify an order of acquit- 
tal after yre-cross-examination and before 
the accused is called upon to enter upon 
his defence. 

9. Further, in Tanguturi Sitramulu V.. 
Nalam Krishna Row, 25°Ind. Oas. 100]; 15 
Criminal Law Journal at p. 673, in a case 
where there was a transfer of the first 
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Magistrate afler charge, and the succeed- 


ing Magistrate recommenced the inquiry - 


under section 350 Criminal Procedure 
Code, he examined the complainant as 
Prosecution Witness No.’ 1 and then dis- 
‘charged: the accused under section 253 (2), 
Criminal Procedure Code. There though 
it was decided by the High Court that the 
order of discharge was one of acquittal, it 
was nol held that the order in question 
was bad or illegal since the Court did 
not hear the entire prosecution evidence 
and call upon the accused to enter upon 
his defence and hear defence evidence. 
“It might be said, however, that that point 
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was not specifically in issue, then, and 
that was whyit was not definitely decided. 

10. It might be noted here that the 
wording of section 244, Criminal Procedure 
Code, the corresponding provision for in- 
quiry into summons cases does not throw 
any light on this point, and the same 
difficulty persists even there. 

11. On the whole, it would be better 
if these two sections 256, Criminal Pro- 
cedure Code and 244, Criminal Procedure 
Code, are soamended as to govern such 
contingencies, and save a good lot of the 
precious time of the trial Courts. 


THE MAGISTRATES 


_ During the summer season of 1936, which 
now draws to a splendid close, the magis- 
trates of England, their merits and their 
- alleged defects, seem to have succeeded 
to the position previously oceupied by the 
. Great Sea Serpent and (or) the Loch Ness 
Monster. They are a constant topic for 
conversation and a constant target for 
friendly ccmment and hostile criticism. 
This moment, therefore, so finely touched 
by Tennyson : 

“With Autumn laying here and there 

A fiery finger on the leaves,” 
| Seems opportune for a short review of the 
powers and position of these officers. 
_ Some years ago a German visitor, intent 
.on the.study of English institutions, put 
;to-the present writer the question : “Wie 
a mit der Verwaltung in England ?” 

he present writer thought at first that the 
visitor was inquiring after the health of 
_the British administration, which, so far as 
.he knew, was excellent. On slight reflec- 
tion, however, he realised that he had 
misinterpreted the question. The visitor 
Teally intended to ask how the administra- 
_tion of law is carried on in this country. In 
the country from which he came legisla- 
tion isso unimportant, and administration 
bulks so largely on the stage of public 
affairs, that the inquiry was natural. Yet 
it is hard to answer. In England administra- 
‘tion is committed into many hands : to the 
police, of course ; to the Home Office; the 
Ministries of Health, Labour and Transport 
and various other departments ; to the local 
authorities, statutory bodies, and so forth, 
But behind all of them stand the courts of 
summary jurisdiction, who, in a thousand 
cases every day, are called on to enforce 
gbedjence Ito theflaw. Probably the best 


answer to give to the questicn which has 
been set out above would have been to 
advise the inquirer to spend three days at 
Bow-street, three more at the Mansion House, 
and then pay a round of visits to the 
country benches. In these he could observe 
the day-to-day administration of the law 
and learn how the complex code of our laws 
and government is enforced and applied to 
the subject, 

These simple reflections, or something of 
the same kind, must arise in the minds fo 
our readers when they see the criticisms of 
our summary courts, to which publicity is 
given in the columns of our lay contempor- 
aries, The ultimate enforcement of all 
administrative measures rests with the 
justices of the peace. For the most part 
they are unpaid. The work done by stip- 
endiary magistrates, though highly im- 
portant in large towns, does not differ in 
kind from the work of the unpaid benches, 
and must be small indeed in comparison 
with the total output of administrative effort 
in the country at large. rr 

The upaid bench isan ancient institution 
amongst us. Justices havea respectable 
pedigree. The late Mr. Carter, in his 
valuable history of the English courts, does 
not trace them back behind the first year 
of Edward LU, nor do Stubbs, or Pollock 
and Maitland, so far as a cursory study of 
their big books can show, give us any 
information as to earlier local justices ; but 
in two statutes (1 Edw. 3, c. 2, and 18 
Edw. 3, c. 2) we have'them established first 
with the mere du.y to keep the peace ; 
later, witu judiciaitunctious. A short-lived 
statute of Henry VII, gave them power to 
try all offences save murder, treason and 
felony without a jury; but was soon repeals 
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ed, and procedure and powers remained 
vague until the Important Act of 1848, on 
which the modern system stands. 

Left more or less independent by statute 
for many centuries, the justices have 
suffere little from interference by the 
higher courts. The only points upon which 
the King’s Bench has always insisted is that 
they should not exceed their jurisdiction and 
that they be free not merely from bias but 
` tfrom anything which would lead to.a fair 
suspicion of bias. It is on questions of bias 
that the decisions of the-justices have been 
most often challenged and that the deci- 
sions of the High Court mostly turn. We 
cannot presume to review even a tenth of 
the recorded cases, but glance now ata 
few of them. The review is worth mak- 
. ing at a moment when disparity of sentence 
is charged, with some official encourage- 
ment, against the magistrates. 

In 1863 Mr. Justice Blackburn gave a 
decision in a railway case which is some- 
where near the border line (Reg. v. 
Hammond,9 L. T. Rep. 423). Perhaps, if 
the matter were res integra, it would not 
be given now. A traveller was convicted 
for travelling by a railway train other 
than that for which he had taken a ticket. 
He appealed to Quarter Sessions but, 
after his appeal was lodged, found out 
that one, if not more, of the convicting 
magistrates was a shareholder in the com- 
pany. Thereupon he obtained and held 
his rule for a certiorari. Mr. Justice 
Blackburn held that every shareholder in 
a railway company has an interest in 
preventing people from travelling without 
tickels. Though the interest be not worth 
more than a farthing it is still an interest. 

In some cases Parliament has intervened 
to prevent the operation of the strict rule 
about interested justices, but where the 
lawgiver has done this the courts watch 
the privilege carefully and see that its 
limits are not exceeded. Reg. Henley (66 
L. T. Rep. 675 ; (1892) 1 Q. B. 504) is a 
case on this point, and some of the older 
authorities are usefully collected there. 
The Salmon Fishery Act of 1865 authorised 
the Conservators of fishery districts to take 
proceedings for breaches of that Act and 
an earlier measure, and declared that no 
justice should be disqualified for hearing 
cases arising under the Act by reason of 
the fact taat he was a member of the 
Board of Conservators. In the case which 
came before the court a magistrate who 
was a conservator sat; but, before the 
‘summons was*heard, he had been present 
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at a meeting of the Board of Conservators 
at which a resolution to take the proceed- ' 
ings was passed. It did not appear that 
this magistrate took any active part in’ 
promoting the resolution. He was present 
at the meeting and his name appeared on` 
a document which directed the water bailiff 
to take the proceedings. This was enough 
for Mr. Justice Lawrence and Mr. Justice 
Wright. They read the privilege contained 
in the Act strictly and held that it did not 
authorise the conservator and justice’ to 
sit and hear a summons if he had himself 
taken part in the proceedings 
authorised it to be launched. 

A year later we have the short report of 
a licensing case, Reg. v. Fraser (1893, 57 
J. P. 500). The law as to licensing ap- 


plications and justices’ adjudication there at: 


is, as the best crilic points out, a special 
law owing to peculiar provisions in the 
Licensing Acts. 


on, instigated or intimated opposition to 


it, he may not adjudicate upon it. In Reg.: 


v. Fraser the magistrate whose jurisdiction 
was successfully challenged was a member 
of a body named the Nonconformist Council, 
whose avowed object was objection to trans- 
fers of liquor licences. He attended a meeting 
of the council at which it was resoived to in- 
struct. a solicitor to oppose the licence.- 
Afterwards he sat on the bench and assisted: 
to reject the application. Though the report- 
is short and we have few details, this was, 
we think, a plain case of a justice acting 
asa judge after he had taken a part, how- 
ever small, in preparing for the litigation 
on which he had to adjudicate. 

Reg. v. Huggins (72 L. T: Rep. 193; (1895): 
1 Q. B. 563) isa valuable case—valuable 
for the excellent judgment of Mr. Justice 
Wills. An unqualified pilot was charged- 
before a Thames-side bench with keeping 
charge of a ship after a qualified pilot had 
offered to take charge of her. This was. 
an offence against the Merchant Shipping. 
Act of 1854. The summons was heard be- 
fore a bench on which a qualified pilot sat. 
This magistrate couid have no personal in- 
terest in the matter. He was permanently 
retained by an important shipping company 
upon the terms that ke should pilot no 
other ships than theirs. He had no sort of 
bias against the defendant Huggins ; but 
he did belong, as Mr. Justice Wills point- 
ed out, to the small class of privileged 
pilots in whose interest the proceedings: 
were taken. This was fatal. It did not 
matter in the least-—and here the. 


which 


But if any justice has, 
by his action before an application comes: 
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learned judge is possibly on debatable 
ground-—that five other magistrates agreed 
with the pilot on the bench. And there 


are some useful observations of Mr. Justice’ 


Wright which we commend to cur readers, 
to the effect that rules of certiorari should 
be more strictly used in the case of magis- 
trates’ courts than in the case of local 
government or administrative authori.ies 
such as county councils. 

An interesting case on biss, not of jus- 
tices, but of members of a council who 
have judicial powers, came to the King's 
Bench Division shortly after the London 
County Council began its work: (Reg. v. 
London County Council; ex parte Ak- 
kersdyle and another, 66 L.T. Rep. 168; 
(1892) 1 Q. B 190). The country council 
had handed over the duty of hearing ap- 
plications for music and dancing licences 
to a committee of their members. This 
committee sat and heard the request for 
a licence which was put forward by the 
applicant—the subsequent applicant for 
the rule for mandamus. They rejected his 
application, but told him that he might 
apply to the council. Three weeks later 
he came before the courcil and appeared 
by counsel. Four members of the com- 
mittee—all of whom had voted against 
the licence—came to the full council meet- 
ing. They were present there, and it ap- 
pears that one at least of them took “a 
somewhat active part in the discussion 
thereon.” Moreover, they briefed counsel 
to appear and press the objection against the 
licence—the very objections which they had 
themselves upheld in committee. This was 
absolutely fatal. One can only speculate 
at this distance how it was that the London 
County Council should have committed 
itself to such extraordinary procedure. 
Reliance was placed on this case some 
years later when an applicant for a liquor 
licence successfully challenged an order of 
Lancashire Quarter Sessions: (Rex v. 
Lancashire Justices; Ex parte Heathcote, 
94 L. T. Rep. 481). Two justices had been 
members of a licensing committee at which 
Heathcote’s application for a licence had 
been rejected. He appealed to Quarter 
Sessions, and when he came there found 
the two justices seated on the bench which 
was to hear him. They had, indeed, told 
the chairman of what happened and asked 
for his advice as to their participation in 
the appeal. He said, it appears, that they 
need not leave the bench, where they sat 
next him in an entirely ornamental role. 


They retired with the rest of the court and 
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returned to court with them ; but it seems 
certain that they took no part in the pro- 
ceedings beyond that of physical presence. 
This, however, was enough for Lord Al- 
verstone. His dictum is well worth recollec- 
tion : 

‘Tt is of extreme importance that per- 
sons interested should not even appear 
to form part of a court or place them- 
selves in a position where they could be 
supposed to exert any influence.” 

We could not review in full the ques- 
tion of bias in connection with licensing 
applications without exceeding due lmits 
Moreover, these cases are special. The 
Licensing Acts have assigned to justices a. 
part in which they may be both objectors 
and judges, so that the ordinary rules do 
not apply. Any of our readers who has 
to advise on this particular aspect of the 


| question must prepare himself by reading 


Lord Cave's speech in Frome United 
Breweries v. Bath Justices (185 L T. 
Rep. 482 ; (1926) A. C. 586) and Mr. Justice 
Salter’s judgment in ihe subsequent case 
f Rex v. Leicester Justices; ix parte All- 
brighton (136 L. T. Rep. 635; (1917) 1 
K. B. 557). The peculiar position of licensing 
justices and its limits stand out clearly 
there. 

‘Recent decisions, of which we can only 
quote one, show that decisions of Justices 
may be challenged with success, though 
there is no proof of actual bias. Rex v. 
Sussex Justices; Ex parte McCarthy 130 
L. T. Rep. 510; (1924) 1 K. B. 257) will go 
down to history as containing a dictum of 
Lord Hewart which is so well-known that 
we need not quote it in full. It was a case 
of a summons for dangerous driving, and 
the clerk to the justices (who retired with 
them) was, as a solicitor, engaged for certain 
parties who, in a civil action, were suing 
the defendant then before the summary 
court. The civil action arose out of the act 
or default which brought the defendant, 
before the court on the summary charge. — 
That was enough to Vitiate the proceedings. 

We could not conclude this review with- 
out mention of the Home Secretary's cir- 
cular letter which was issued last week 
to the magistrates. It is a model of what 
such an allocution should be. In itself it 
ista fine exemplification of the qualities and 
character, be they good or bad, of the ad-. 
ministrative system of England into which 
the foreign visitor, to whom we referred 
in our opening words, was pursuing his 
inquiry. The independence of the justices 
within the limits expressly laid down by 
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Parliament, is recognised as a first and 
inalterable principle. From that principle 
or rule, it must inevitably follow that there 
will be inequalities in administration. 
Unless Parliament has laid down that the 
sentence must beso many months’ imprison- 
ment or so many pounds as a penalty, it 
is impossible to avoid such disparity. 
Nevértheless, the Home Secretary is entire- 
ly within his rights and powers when he 
draws the attention of magistrates to the 
express enactments of the law-giver, and 
subinits, not dictates, io them his views 
as tothe intention which is disclosed by 
the written word of the Statute Book. It 
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is true that his observations refer to only 
one particular Kind of offence, of which a 
great deal has lately been heard. But they 
might well be applied to the whole jurisdic- 
tiono of the magistrates. The system is not 
perfect. Magistrates are human, and, for 
better or for worse, the fact remains that 
all men are not equal either in body or in 
mind. As the system stands, we value it, 
and though something might be done to 
get rid of men who are really past judicial 
work, we see no good reason for further or 
more drastic change:—The Law Times, 
dated October 3, 1936. 





THE LAW OF NEIGHBOURS. 


The question of nuisance in relation 
to the law of neighbours has been con- 
sidered in two recent legal decisions, both 
of considerabie interest in clarifying the 
legal position as tothe circumstances in 
which an actionable nuisance arises. 

In ihe first of these two cases, Matania 
y, National Provincial, Bank, Ltd., and 
the Hlevenist Syndicate Ltd., ({1936] 2 All 
E. R. 633), the p'aintiff, a teacher of sing- 
ing, was a lessee of the second and third 
floors of certain premises, and brcught an 
action against his landlord, the defendant 
Bank, for breach of covenant for quiet 
enjoyment and also for nuisance and tres- 
pass, and against the Syndicate, who were 
the lessees of the first floor of the same 
premises, for nuisance and trespass. The 
lease to the plaintiff contained a covenant 
for quiet enjoyment, and the defendant 
Bank knew thatthe plaintiff required the 
property comprised in his lease for the 
purpose of teaching singing. The defen- 
dant Syndicate, to whom the lease of the 
first floor was granted some years after 
the lease of the second and third floors to 
the plaintiff, desired to make considerable 
alterations, and the Bank obtained the 
consent of the head lessor thereto, subject 
to the consent of the various sub-lessees, of 
whom, of course, the plaintiff was one. The 
Bank thereupon gave a similar consent 
subject to the same conditions, but the 
consent ofthe plaintiff was not obtained. 
The Syndicate nevertheless had the altera- 
tions carried out by an independent con- 
ractor, and the plaintiff suffered damage 
by reason of the noise thereby caused and 
the dust which in consequence entered into 
the plaintiff's premises. 

Charles, J., gave judgment against 


«ove * - 


the 


. 
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Bank in respect of breach of covenant, 
and in favour of the Bank, the Syndicate 
and the independent contractors, who were 
also joined as defendants, in respect of 
trespass and nuisance. On the score of 
nuisance and trespass he found that the 
noise and dust resulting from the carry- 
ing out of the alterations had been intoler- 
able and had rendered the plaintiff's pre- 
mises uninhabitabie for about three months. 
He felt bound, however, by the decision 
in Harrison v. Southwark and Vauxhall 
Water Co., (1891, 2 Ch. 409), and reached 
the conclusion that there had been no 
unisance or trespass. 

The Bank appealed, and there was a 
cross-appeal by the plaintiff against tle 
Syndicate, but not against the contractors. 
for damages for nuisance. The Court of 
Appeal (Slesser and Romer, LJJ., and 
Finlay, J.) allowed the Bank’s appeal on 
the ground that their consent to the carry- 
ing out ofthe alterations was subject to 
the plaintiff's consent being obtained, and 
as no such consent had been given, there 
was no effective consent by the Bank, and 


. hence there was no breach of covenant for 


quiet enjoyment. The appeal was allowed 
without costs, however, because the Bank 
were in default in respect of their covenant 
to observe all the covenants of the head 
lease. 

The crozs-appeal by the plaintiff against 
the Syndicate for damages for nuisance 
was allowed. Blesser, L. J., in the course 
of his judgment on this aspect of the 
case, pointed ouf that Vaughan Williams, 
J., in Harrison v. Southwark and Vaurhalj 
Water Co. (supra), qualifed his remarks 
(as to non-liability for temporary annoyance 
caused to neighbours by the execution of 
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lawful works in the ordinary user of land, 
and in particular by the demolition and 
re-erection of buildings) by the use of the 
words “if he uses all reasonable skill and 
care to avoid annoyance to his neighbour 
by the works of demolition.” He held that 
in this ease the contractor did not use all 
reasonable skill and care, that he could 
have prevented the admission of dustinton 
the plaintiff's premises, and tha‘ the noise 
could have been avoided, ab least to the 
extent of suspending operations for some 
hours of the day while the plaintiff was 
carrying on his business. He referred to 
the decision in Gosnell v. Aerated 
Bread Co. Ltd. (1894, 10 T.L.R. 661), where 
Harrison v. Southwark and Vauzhall 
Water Co. (supra) was approved and where- 
in Stirling, J., as he then was, stated : 

“Tt was suggested by the plaintiffs 
that the works might be carried on 
before business hours in the morning, 
and after business hours inthe even- 
ing, but there was no evidence to show 
how that would affect the other neigh- 
bours, nor was there anyihing to show 
whether the surrounding property was 
residential or not.” 

Slesser, L. J., did not think, on the evi- 
dence, ihat reasonable skill and care was 
taken to prevent the result of the noise 
and dust which were being created, and, 
therefore, to that extent he found himself 
in disagreement with the judgment of 
Charles, J., who, having found the nuisance 
to be intolerable, had come to the 
conclusion that there was no actionable 
nuisance because he was unable to see that 
anything in the execution of the operations 
by the contractors was carried out other than 
in a proper and reasonable way, avoiding 
unnecessary noise, dirt and dust. Charles, 
J., seemed to have overlooked the fact that, 
so far as dust was concerned, the evidence 
was that it was not inevitable, and that the 
noise could have been mitigated, if not 
avoided, by an arrangement about times 
when the building work took place. Romer, 
L.J., and Finlay, J., gave judgments to the 
like effect. l 

The second ofthe two recent decisions 
on this subject is Andreae v. Selfridge 
& Co., Ltd. ((1936] 2 All E.R. 1413). Ben- 
nett, J, said that, as he understood the 
defendants’ case, it was this: If you have 
the misfortune to live close to some place 
upon which a large modern building is 
being put up, constructed of modern 
materials and put together by modern 
methods, no matter what injury you may 
suffer, the law gives you no redress because 
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you are suffering from what is said to be all 
mere temporary inconvenience. 

As the judgment of Bennett, J., indicates, 
the action arose out of extensive building 
operations conducted by the defendants on 
the north side of Oxford Street to the north 
of their stores. The operations were being 
carried out on an island site of about three 
and a half acres. i 


The plaintiff was the lesseee of Nos. 119. 
and 121. Wigmore Street, which since 
June, 1924, she had used as an hotel. In 
1931 she entered into an agreement to sell 
her leasehold interests therein to the defen- 
dants, they having previously entered into 
a building agreement with the freeholder, 
who was the tenant for life of the Portman 
Settled Estates. One of the terms of the 
agreement between the plaintiff and the 
defendants was that the plaintiff should 
continue to be the tenant of the defendants 
down to September 29, 1936, 01 which date 
the balance of the purchase money was to 
be paid. The tenancy was to be at the 
rents reserved by and upon the terms and 
conditions contained in the leases under 
which the plaintiff had held the property, 
with one immaterial variation entitling the 
plaintiff to sub-let with the consent of the 
defendants and of the superior landlord. 

The plaintiff complained thatin carry- 
ing out, in 1932-33, the building opera- 
tions upon the south-east corner of the 
island site, the defendants caused a nuli- 
sance to her by noise, as a result of which 
she had suffered substantial pecuniary loss, 
the noise being of such acharacter as to 
interfere with the physical comfort of her- 
self and her guests, and to drive the 
guests away from her hotel. She also 
complained of the nuisance caused by the 
operations of the defendants in the work 
of demolition and re-building which took 
placa in 3935 on the south-west corner of 
the island site, and in respect of that 
demolition she complained of dust, grit 
and noise. The only claim was for damages, 
the reason that there was no claim for an 
injunction presumably being that the plain- 
tiff would shortly be vacating the premises 
o her contract for sale to the defen- 

ants. 


Referring to the defendants’ activities 
his Lordship said that from March, 1932, 
until February, 1933, there was an inces- 
sant noise proceeding from the south-east 
corner of this island site, where the de- 
fendants were conducting what they describ- 
ed as their first operatiom .... There 
were navvies operated by petrol engine, 


TIN 


‘engaged in the excavation; there were 
mechanical concrete mixers operated by 
petrol engines, two of them on the site 
incessantly from about February, 1932, on- 
wards; there were five cranes at least 
operating almost daily on this site from 
March, 1932, to February of the following 
year; there were for a considerable part 
of the period employees of Messrs. Dorman 
Long, who were responsible for erecting the 
bteelwork, putting the steelwork togethert 
first of all not riveting it but bolting is 
.together, using for the purpose of the bolt, 
being fitted hammers to hammer the bolts 
in... . Almost incessantly from, the early 
‘part of September, 1932, until towards the 
‘end of November, 1932, Messrs. Dorman 
Long’s workmen were engaged in riveting 
this steel framework together. . . . He had 
no doubt about the nuisance, nor about 
the interference by noise with the physical 
comfort of the plaintiff and the guests in 
her hotel as the result of that first build- 
ing operation on the south-east corner of 
the site. 

His Lordship then referred to the second 
eon which began in July 1935, and 
said : 

“In my judgment the plaintiff has 
proved beyond question that what the 
defendants did between July.2, 1935, 
when they started their operations, and 
July 16, 1935, when she issued her 


writ, was an intolerable nuisance, not - 


only by. reason of dust and grit, but 
by reason of. noise, because they used 


for the purpose of demolishing part of | 


the buildings which lay at the back 

of the eastern side of the Somerset 
Hotel, which was built of concrete, 
pneumatic hammers, for some hours 
each day, not for any great length of 
time and not for any great number of 
days, but, I think, for three or four 
days and for several hours on each day,’ 

His Lordship stated that as aresult of 
the nuisance arising from the defendants’ 
operations, the plaintiff had suffered sub- 
stantial damage. He said that the defen- 
dants’ argument was that they were carry- 
ing on works of demolition and re-building, 
. and that they were works of a temporary 
nature ; and ifin carrying out those works 
they employed methods as good as the 
methods generally employed -by skilful firms 
‘in carrying out similar works in this 
country, and if they used reasonable skill 
and care, the plaintiff had noremedy. For 
that they relied on a number of authorities, 
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and in particular the judgment of Vaughan 

Williams, J., in the case of Harrsion v. 

Southwark and Vauxhail Water Co. (supra). 

“I have no doubt.” he added, “that 

the defendants employed modern 

methods, and I have no reason to sup- 

pose that in using the machines... 

they acted otherwise than skilfully ; 

but they acted with complete disregard, 

from the outset of their operations, for 

the comfort of any of their neighbours, 

as far as I can see. They made no 

attempt to meet the convenience of the 

plaintiff ; they only ceased to carry out 

. noisy work at night when the plaintiff 
complained.” 


His Lordship thought that the law stood 
to-day a8 it was laid downin Bamford v. 
Turnley (1862,3 B, & 8.66). Baron Bram- 
well, in the course of his judgment in that 
case, stated, at p. 83: 


“Tt is clear tomy mind that there is 
some exception to the genera] applica- 
tion of the maxim (sic ulere tuo ut 
alienum non laedas) ... namely, that 
those acts necessary for the common 
and ordinary use. and occupation of 
land and houses may be done,if con- 
veniently done, without subjecting 
those who do them to an action.” | 

Proceeding with his judgment Bennett, J., 
stated ; 

“I cannot regard what the defen- 
dants did on the site of the first opera- 
tion as having been commonly done in 
the ordinary use and occupation of land 
or houses. It is neither usual nor 
common, in this country, for people to 
excavate a site toadepth of 60 feet, 
and then to erect upon that site a steel 
framework and fasten the steel frames 
together with rivets ; nor is it, I think, 
a common or ordinary use of land, in 
this country, to act as the defendants 
did when they were dealing with the 
site of their second operation, namely, 
to demolish all the houses that they 
had to demolish... and to use for 
the purpose of demolishing them 
Tenumatic hammers. All these acts 
may be very convenient, but I think 
that if you. build in that kind of way 
-and demolish in that kind of way, and 
it is proved that when you have de- 
molished in that kind of way and built 
in that kind of way you have caused 
pecuniary loss to your neighbour, it is 
put fair that you should compensatg 
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your neighbour for what you have 
done, rather than that he should suffer.’ 
His Lordship awarded the plaintiff 4,5007? 
damages. 
It would seem, particularly from the 
latter of these two decisions, that the law 
of neighbours deserves careful considera- 
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tion by those résponsible for the carrying 
out of large building operations in towns, 
and that, despite the encroachments there- 
on, there is yet lifein the old maxim, sic 
utere tuo ut alienum non laedas:—The Law 
Journal. 





Extracts from Contemporarles. 


Misrepresentation in Contract. 

Where one party to a contract seeks to 
have it set aside onthe ground of misre- 
presentation by the other party, it is 
important to see whether the representa- 
tions have been embodied in the contract 
itself or whether they were only used to 
induce the contract. If actual fraud is 
alleged, there was always aremedy both at 
common law and in equity. But ifthe 
misrepresentations are innocent and no 
fraud is alleged, it was formerly only in 
a court of equity that a decree could be 
made for rescission. At common law the 
untruth was immaterial, and there was no 
remedy. If, however, the innocent mis- 
representalion was embodied in the. con- 
tract, there was no need to resort to equity, 
for the common law courts gave the injured 
party the right to repudiate upon breach of 
condition, or the right to damages if the 
misrepresentation only amounted to a war- 
ranty. The fusion of law and equity by 
the Judicature Act in 1875 has not affected 
this result, at least thatis the view express- 
ed in Anson on Contract, 17th edition, p. 183. 
Hitherto there has been no reported decision 
as to the exact legal position where the 
representations have been embodied in the 
contract and the plaintiff prefers to rely on 
them asa ground for rescission rather than 
as conditions in the contract the breach of 
which gives rise to rescission or damages. 
In Pennsylvania Shipping Company yY. Gom- 
pagnie Nationale De Navigation (3rd July), 
however, Mr. Justice Branson had to con- 
sider this problem. In that case the plain- 
tiff had chartered a ship for the carriage 
of molasses, for which the size of the pipe 
lines and the position ofthe heating coils in 
the ship were important. The position and 
structure of these in the defendants’ ship 
appeared to be satisfactory, and particulars 
of them were embodied in a “guaranteed” 


policy. Whenit was found that the vessel 
differed in these particulars from her des- 
cription the plaintiffs refused tender of the 
vessel and claimed damages. The charter- 
party contained an arbitration clause in 
caseof disputes under the contract, and the 
defendants appointed an arbitrator. The 
plaintiffs said there was nothing to arbitrate, 
and commenced an action for rescission on 
the ground that there was misrepresentation 
inducing the contract, and that as to this 
the arbitrator had no jurisdiction. Mr. 
Justice Branson observed that the point had 
never been decided, which did not surprise 
him, considering that normally the remedy 
of the injured party for breach of contract 
would be fuller than it would be if hesued 
on preliminary matters “inducing” the con- 
tract. The point was material on the ques- 
tion whether the arbitrator here had jurisdic- 
tion to decide between the parties. He 
held that the plaintiffs could not get rescis- 
sion of the contract on ihe ground of 
misrepresentation Inducing the contract. 
Here the representations were incorporated 
in the contract. The pleadings did not . 
contain a claim for breach of condition or 
warranty contained in the contract itself, 
But the facts were set out together with the 
material clauses of the charter-party and 
the discrepancies in the pipe lines as to 
which complaints were made. Mr. Justice 
Branson, therefore, allowed the plaintiffs to 
shift their ground to a claim founded on 
breach of condition in the contract itself. . 
He held that the plaintiffs were, therefore, 
entitled to succeed on this ground, and were 
entitled to repudiate the contract, as they 
had in fact done. The point decided may 
seem to be one of theory rather than of 


‘practice, but it is interesting as concerning » 


a branch of law which raises more problems 
in commercial life than any other.—The 


‘Law Times, 
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ARBITRATION ACTIONS 
(POWER To Rergr DISPUTES To A JUDGE As ARBITRATOR.) 


There comes a time in the affairs of men 
—and of business men more particularly 
—-when disputes arise and call for settle- 
ment. The parties to the dispute consult 
their legal advisers and—if the parties are 
amenable to advice and the dispute be cap- 
able of settlement —the advice of their legal 
advisers may be taken and peace made 
with the adversary more or less quickly be- 
fore a matter is taken before a Judge. The 
dispute, for one reason or another, may not 
be settled out of Court between the parties 
or their legal advisers, and then recourse 
must be had to an outside authority for de- 
termination. 

; REFEREES. 

In team games there is no difficulty: an 
umpire or referee officiates, who sees—or 
perhaps one may sometimes feelingly think 
—-who ought to see the whole of the game, 
and, if an incident arises which calls for 
settlement, is there as a witness of what 
has occurred and is in a position to apply 
at once without delay the rules of the game 
to the incident. The umpire or referee gives 
his decision, and if the players play the 
game in the spirit in which games should 
be played, there is an end of the matter. 
An admirable method of settling disputes 
—no fuss, no exp>-nse and no delay, and 
no undue publicity. “Would some god the 
giftie gie us” that some similar method 
could be devised to settle legal disputes. 
Such a happy procedure is of course an Uto- 
pian dream and incapable of realisation. 

ACTIONS AND ARBITRATIONS. 

If legal disputes arise, there are two 
courses open:—(1: The obtaining of the deci- 
sion of a Judge of one or other of the Courts 
of Justice; (2) Reference to Arbitration 
and the obtaining of the decision of an 
Arbitrator, legal or lay. I do not propose 
to go at length into the merits or demerits 
‘of the respective procedures, but there are 
a factors to which I wish shortly to 
refer. WÉ 
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-Your uninformed business man is attract- 
ed by arbitration. He says thata Law 
Action is (1) a long drawn out affair; (2) 
entails unnecessary expense; (3) produces 
undue animosity between the parties; (4) 
produces at timesan unsalisfactory decision 
because the Judge is not acquainted with 
the details of the trade or business con- 
cerned; (5) the judgment is subject to 
appeal. Ashe develops his argument, the 
business man is all for arbitration. But a 
lawyer knows that there is another side to 
the picture. 

In actual fact arbitrations can be and 
often are:—(1) Far longer drawn out affairs 
than actions. (2) More expensive than legal 
actions (3) More productive of unsatis- 
factory results. (4) The decision is suscepti- 
ble of far more appeals than a law action. 
A lawyer prefers the known evils of litiga- 
tion tothe unkncwn terrors of arbitration. 
The Judge—to use the words used in con- 
nection with a famous Headmaster—may be 
“a Beast” but he is a just Beast. 

Cannot we do something tv improve the 
systems available for settlement of legal 
disputes? Much, of course, has been done. 
Court procedure has been simplitied and we 
are frequently having Royal Commissions 
to simplify and improve the procedure still 
further. For Arbitrations, we have tne 
Arbitration Code of the Arbitration Acts, 
1889 and 1934, as supplemented by secs. 8% 
and 89 of the Supreme Court of Judicature 
(Consolidation) Act, 1925. 


“ARBITRATION ACTIONS” 


I am proposing in this paper that we 
should endeavour to make the best of both 
worlds—as it were—and combine the two 
procedures of the legal action and arbitra- 
tion by making provision for what I would 
term “an arbitration agtion.” The term. 
is, of course, a paradox, but paradoxes are 
popular devices to call attention to matters 
which might otherwise attract no attention. 
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The attractions of the legal action to me 
are:—(1) That we have a well tried out 
machinery of legal procedure which— 
although open to the criticism of being com- 
plicated and expensive - has the merit of 
defining the issuesin dispute and prepar- 
ing the case for proper presentation to the 
Judge at the trial. (2) That we obtain the 
decision of a Judge who is a specialist 
trained to give his decision on legal evi- 
dence and on legal merits, and not on the 
grounds of expediency or of splitting the 
difference. (3) That the costs attending the 
determination of the dispute are dealt with 
on legal principles and that there jisavail- 
able the machinery of the taxing officials 
for fixing the quantum. (4) That we know 
where we stand asregards appeal. 

These are weighty advantages, but they 
are offset by the factor that the de‘ermina- 
tion cf the dispute is heard in open Court 
and, if the case has amy interest, is re- 
ported at length and ad nauseam in the, daily 
Press. Great are the merits of pul licity. 
As solicitors, we can appreciate that rising 
barristers do not desire to ha’ e their’ lights 
hidden under a bushel and the fragrance 
of their wit wasted in the desert air of an 
empty court room. The position of the 
litigant is, however, very different: they 
have had all the strain and burden of an 
action before trial—the waiting and per- 
plexities of legal procedure—and then, when 
their nerves are strained taut, to undergo 
the ordeal of giving evidence in open Court 
and to face the unknown terrors of cross- 
examination.. The litigants give a long 
sigh of relief when judgment is finally given, 
and think that atlong last their troubles 
are now ended. They may not be ended 
—the case has attracted the attention of the 
all-pervading daily Press, who see in it 
much needed “copy,” and the case is re- 
ported more or less at full length—with it, 
maybe, damning headlines and photographs. 
I am not attacking or blaming the Press— 
the reports may be -and they mostly are 
—perfectly fair, but even the most accurate 
and full report is only too often apt to re- 
celve misconstruction. 

Harm is caused to one or other of the 
litigants, and the injured one blames the 
solicitor, who should have foreseen the pro- 
bable result and warned him. The soli- 
citor probably has, but the injured forgets 
it. The injured litigant says “never again,” 


and so litigation fags and we have this- 


years cartoon in Punch reflecting the un- 
happy state of the Bar. In an arbitration 
“under the Arbitration Acts, 1889 and 1934, 


esio. 


the litigant does not have to face the ordeal 
of an open trial nor of having his case re- 
ported in the daily Press Lawyers are 
not, however, enamoured of arbitrations, 
for reasons I have already given, and prefer 
the trial by Judge or Judge and jury to the - 
trial by an arbitration. 


JUDGES AS ARBITRATORS. 


My suggestion for improving matters is 
that there should be power to have disputes 
heard by a Judge sitting as arbitrator, and 
that whilst it might be desirable to have 
the case heard in open Court, there should 
be restrictions on publication—as there are, 
for instance, in divorce trials. It may be 


said that the Court already has such 
powers under secs. 88 and 89 of 
the Judicature Act of 1925. Refer- 


ences for inquiry and report can be made 
under sec. 88, but such references are open 
to the objection that it is a case of having 
two bites at the cherry. References for 
trial can be made under sec. 89, but such 
references are to the official referee or to a 
special arbitrator agreed between the 
parties. If the reference is to the official 
referee thelitigant feels~wrongly, of 
course--that he is being foisted off to 
a minor official, and there is the ob- 
jection that such trials are in open 
Court and can be reported in the Press. 
The reference to a special arbitrator in- 
volves the nomination of a satisfactory ar- 
bitrator—none too easy a matter when the 
parties are at daggers drawn-—-and the 
fixing and payment of arbitration fees. . 

English Judges rightly command a very 
wide respect and confidence, and your Eng- 
lish litigant would, in most cases, very much 
prefer to have his dispute determined by a 
Judge sitting in wig and robes rather than 
by an unknown gentleman in mufti. The 
practice of Judges sitting as arbitrators 
may not be known in the High Court. The 
practice is, however, well-known in the 
County Courts, where the County Court 
Judge sits as an arbitrator in Workmen's 
Compensation cases and in disputes under - 
the Agricultural Holdings Act, 1923, or the 
Landlord and Tenant Act, 1927. 

To sum up, I make the following sug- 
gestions for discussion :—(1) That power 
be given to have disputes referred to the 
determination of a Judge sitting as arbi- 
trator. (2) That the Arbitration Acts, 1889 
and 1934, be amended so as to provide for 
future disputes to be determined by. a © 
Judge sitting as arbitrator. (3) That the 
hearing of the arbitration be in open Court. , 


_ 1936 


but that similar restrictions as to report- 
ing the casein the Press be imposed as 
are in force in relation to divorce cases. 
(4) That the interlocutory procedure in 
relation to actions be available for the hear- 
ing of arbitrations. 

Mr. Douglas Garrett (London) said that 
by way of footnote tothe paper he would 
like to remind the meeting of the practice 
of judges sitting as arbitrators in the High 
Court under the Admiralty Short Cause 
Rules. This practice conformed more or 
less precisely with what Mr. Cursham had 
in mind. The parties filed consent that the 
rules should apply and then made an ap- 
plication to the judge, which was made in 
his private room. There were no plead- 
ings, unless the judge directed them; the 
plaintiff specified his case and the amount 
owing tohim, and the defendant specified 
the nature of his defence and (in a salvage 
case) the value. Discovery was limited to 
what the judge ordered, and he could re- 
ceive and act on all evidence, documentary 
or otherwise, whether legally admissible or 
not, as he thought fit. He gave general 
interlocutory directions and had absolute 
discretion as to costs. There was no appeal 
except on a question of law, and then only 
by leave. The rules, introduced six or seven 
yearsago,had proved quite successful and had 
been applied to many Admiralty cases. Mr. 
Garrett warmly agreed with Mr. Cursham 
about the dreadful difficulties arising in 
arbitration when no pleadings were deli- 
vered. Any arbitrator who had tried to 
worry out the real issues of fact and law 
from a mass of documents would warmly 
sympathise with the statement that plead- 
ings were not nearly as often used as they 
ought to be. 

Sir Charles Morton (Liverpool) thought 
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hat the main objection to Mr. Oursham’s 
plan was that the authorities would never 
agree. It was impossible to tell how long 
arbitration would take, and the judge might 
be let in for one which would disorganise 
his ordinary trials. 

Mr. T. H. Waskett (Sheffield) thought that 


Mr. Cursham’s main objection was the pub- 


licity given to commercial cases; perhaps 
his point could be gained if it were pos- 
sible for the parties to agree—possibly with 
the consent of the Registrar or Master— 
that their case should be placed in a certain 
category of those not to be published in the 
Press. Much harm was done by the pub- 
lication of disputes of commercial men. 
They were not matters of public interest, 
and often simply arose because each party 
took a different view of some matter under 
contract. 

Mr. Cursham, in reply, agreed that the 
Admiralty procedure would meet the class 
of case he had in mind. In one case in his 
experience, a dispute under the Landlord 
and Tenant Act, 1927, both parties had con- 
sented to appear before the county court 
judge as arbitrator, and the procedure had 
proved very satisfactory. The only difficulty 
had been the publicity. Ele agreed with 
much of what Mr. Waskett said: the only 
difference between them was the way in 
which they set about it. The parties had 
the right to have their case heard in pri- 
vate by means of arbitration, but if he had 
suggested that certain court cases should 
be heard in camera he would probably have 
provoked much opposition from a certain 
quarter. He agreed with Sir Charles Morton 
that some cases would always be unsuitable 
for his procedure; he had never intended 
that it should replace the old procedure. — 
The Law Journal. 





CLASS LIBELS. 


The text-book authorities are agreed that 
a libel on a class, community or sect, how- 
ever ill-defined the class may be, is a mis- 
demeanour “provided it be alleged 
and proved that such libel tends to 
excite the hatred of the people against all 
belonging to such sect or class, and con- 
duces toa breach of the peace” (Odgers on 
[abel and Slander, sixth edition, 11929, 
p. 369), “Such intention,” the writer con- 
tinues, “may sufficiently appear from the 
words of the libel itself, or it may be pro- 
ved by the consequences, if any, of its 
. publication., In Russel on Crimes (eighth edi- 


tion 1923, p. 987) itis stated: “An indictment 
lies for general imputations on a body of 
men, though no individuals be pointed out, 
because such writings have a tendency to 
disorder society, and are therefore within 
the cognisance of the law.” 

One of the cases in which this principle 
is illustrated provides an example of the 
policy of the law of this country towards 
those who seek to introduce sectarian and 
racial strife into the life of the community 
(R. v. Osborne, 1732, 2 Barn. K. B. 166). 
The headnote runs: “How far the Court 
will grant an Information or not, for a libel, 
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when a body of men are refiected by it.” 
The report continues: “Mr. Fazakerly mov- 
ed foran information against one Osborne 
for printing a libel reflecting upon the 
Portuguese Jews, that lately came over, in 
charging them with being guilty of burn- 
ing a bastard child begotten by a Christian 
on the body of a Jewish woman. He said, 
too, that several Jews have been insulted 
by. the mob on this occasion...The Court 
said that in the present case it is related 
in the Paper that the fact there told is a 
fact which the Jews have frequently done; 
and therefore the whole communtity of 
the Jews are struck at. And wherever that 
is the case, they thought the Court ought 
to interfere. Accordingly they made 
the rule absolute.” See also R. v, Gathereole 
(1838, 2 Lew 237). R. v. Williams 5 B. & 

Id , 595). 

‘The .charges recently preferred at the 
Central Criminal Court in R. v. Leese and 
Whitehead (The Times, September 22) in- 
cluded ‘‘publishing and printing a sedi- 
tious libel concerning people of the Jewish 
faith and His Majesty’s subjects of the 
Jewish faith,” and “publishing and print- 
ing divers scandalous and libellous state- 
ments regarding His Majesty's Jewish sub- 
jects of the Jewish faith and those not of 
the Jewish faith so as to create a public 
mischief.” 

With regard to the first charge, Halsbury, 
Hailsham edn., vol: IX, p. 302, defines 
sedition as “acts done, words spoken and 
published, or writings capable of being a 
libel published in each case with a sedi- 
tious intention. Where the words are oral, 
the offence is called the speaking of sedi- 
tious words; where the words are written, 
the offence is called the publication of sedi- 
tious libel.” The learned. editors. add that 
seditious intention is of the essence of the 
offence, and among the instances of sedie 
tious intention they include an intention to 
promote feelings of ill-will and hostility 
among the different classes of His Majesty's 
subjects. In anote the authors say that 
this statement of the law, which was taken 
almost verbatim from Stephen's Digest of 
Criminal Law 7th edn., pp. 93, 94, was ap- 


proved and adopted by Cave, J., in R, v, 


Burns (1886, 16 Cox C. 0. 355) and by the 
King’s Bench Division in Iraland in R, v, 
McHugh (1901, 2 I. R. 569, at p, 578). A 
similar statement of the law appears in 
eArchbold's Criminal Pleadings, Evidence 
and Practice, 27th edn., at p. 1112. 

_ The charge of creating a public mischief 
' is also well established in law. Lawrence, 
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J., in R.v. Higgins (2 East 5) said: “All 
offences of a public nature, that is, all such 
acts or attempts as tend to the prejudice 
of she community, are indictable. In R.v, 
De Berenger (1814, 3M & 8. 67) Bayley, 
J., said: “It is not necessary to constitute 
thus an offence that it should be pre- 
judicial to the publicin ifs aggregate ca- 
pacity, or to all the King's subjects, but 
itis enough if itis prejudicial to a class 
of subjects.” (See also R, v, Manley (1933, 
1I K. B. 5293. In R. v. Porter (1910; 1 
K. B. 369, 372. Lord Alverstone, CO. J., said: 
‘We are of opinion that it is for the Court 
to direct the jury as to whether such an 
act may tend to the public mischief, and 
that itis not in such a case an issue of 
fact upon which evidence can be given.” 
It is not essential, however, that there should 
be a precedent on the particular type of 
mischief charged. Anything which. comes 
within the definition of the offence given 
by Lawrence, J., in R.v, Higgins (supra) 
is chargeable. In It, v. Manley (supra) 
Lord Hewart, C J., said: “It is true that 
these particular acts have not apparently 
been hitherto held to constitute the offence 
in question, but they fall within the 
general description of conduct which. has. 
been held to do so, any they ought- there- 
fore be held to do so." 

In Miler v. Taylor (1769, Burr. 2,3032,312), 
Willes, J., said: “Private justice, moral fit- 
ness and public convenience... when ap- 


‘plied to anew subject, make common law 


without a precedent.” 

The defendants inf. v. Leese and 
Withehead (supra) were found guilty of 
conspiring to effect a public mischief and 
guilty of effecting a public mischief: “that 
they agreed together to print and publish 
a certain newspaper containing scanda- 
lous and libellous statements concern- 
ing peoples of the Jewish faith to the 
prejudice of the lawful customary inter- 
course existing between Jews and non-Jews, 
to the endangerment of peaceful relations.” 
In addressing the prisoner Leese, Mr. Justice 
Greaves-Lord said: “That the public well- 
being can be served by the publication 
of stuff of this kind—and I call it stuff ad- 
visediy—I cannot imagine. Nothing can 
be more harmful to the public weal than 
that.” 

No civil redress is obtainable in English 
Law for a libel or a slander on a class 
unless a member of that class can show 
that the words complained of are capable 
of referring to him (Eastwood v. Holmes, 


e 


1 F.& F. 347). - Sir John Satmond, in-hig - 


1936 JOURNAL 29 


work on. Torts, 7th edn., at p. 529, says 
&No action would lie atthe suit of anyone for 
saying that all mankind is vicious. or deprav- 
ed, or even for alleging that all clergymen are 
hypocrites or all lawyers dishonest. For 
charges so general in their nature are not 
to be taken literally by-reasonable men, but 
must be considered subject to such exccep- 
tions that no particular individual can. rea- 
sonably: be considered to be attacked or 
his reputation injured.” Another possible 
reason for the absence of a.civil remedy in 
English Law is the almost endless and 
futile argument that might arise on a plea 
of justification as to the merits or demerits 
ef the members generally of a particular 
“race, creed, profession or other class. If 


such proceedings could be brought in this - 


country, it would be logically possible for 
a person with red hair to complain that he 
was defamed in a generally defamatory 
statement concerning persons with red hair, 

In other countries, however, where class 
and race hatreds have assumed more 
menacing aspects, laws giving civil redress 


for defamation in all circumstances to 


members of a class defamed have been 
successfully passed and enforced. If at- 
tempts to create ill-will between sections 
of the population make any headway in 
this country, it may be necessary in the 
Interests of public peace to strengthen the 
lawon the subject of class libels:-—The 
Law Journal. 
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ACT NO. XIII OF 1936. 
THE INDIAN TEA CESS (AMENDMENT) 
ACT, 1936. 


Received the assent of the Governor-General on 
the 27th October, 1936, and published in the Gazette 
of India, Part IV, dated 7th November, 1936. 

An Act further toamend the Indian Tea 
Cess Act, 1903, for certain purposes. 

Whereas it is expedient further to 
amend the Indian Tea Cess Act, 1903, for 
the .purposes hereinafter appearing ; It is 
hereby enacted as follows :— 


1. Short title and commencement. 

(1) This Act may be called the Indian 
Tea Cess (Amendment) Act, 1936. 

(2) It shall come into force on such date 
as the Governor-General in Council may, 
by notification in the Gazette of India, 
appoint in this behalf. - 


ine Amendment of section 2, Act IX of 
In section 2 of the Indian Tea Cess Act, 
ren (hereinafter referred to as the said 
ct),-— 
(a) in cluase (a), for the words “the Col- 
lector of the district’ the words 
“a Collector of Land -Customs as 
definedin clause (e) of section 2 of 
the Land Customs Act, 1924” shall 
l be substituted ; 
(b) in clause (b), for the word “by” the 
words “by or under” shall be sub- 
stituted ; and l 
(c) for clause (e) the following clause 
shall be substituted, namely :— 
“(¢) the ‘Board’ means the Indian Tea 
Market Expansion Board con- 
i stitujed under section 4", _ 


ae Amendment of section 3, Act IX of 
Section 3 of the said Act shall be renum- 
aaa as sub-section (1) of that section, 
and— 

(a) in the said section so renumbered, 
for the words “the rate of twelve 
annas per hundred pounds or at 
such lower rate as the Governor- 
General in Council may, on the 
recommendation of the Tea Cess 
Committee" the following words 
shall be substituted, namely:— 

“such rate not exceeding one rupee 
and eight annas per hundred 
pounds as the Governor-General 
in Council may, on the recom- 
mendation of the Board,” 

and 

(b) to the said section so renumbered the 
following sub-section shall be add- 
ed, namely :— 

(2) The Governor General in Council 
may, by notification in the Gazette of India 
direct that a customs duty at the like rate 
shall be levied and collected on all tea 
produced in India and taken by land from 
British India to any place beyond the limits 
of British India.” 

4. Amendment of section 4, Act IX of 
1903. 

In section 4 of the said Act,— 

(a) in sub-section (1), for the words “a 
Committee” the words “f a body to 
be called the Indian Tea Market 
Expansion Board” shall be sub- 
stituted ; . 

(b) in sub-section (2),— 

(i) for the word “twenty” the word 
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“twenty-seven” shall be substi- 
tuted ; and 


(ii) for clauses (a), (b) and (e) the 


following clauses shall be sub- 
stituted, namely : — 


“(a) two on the recommendation of the 


Bengal Chamber of Commerce, one 
on the recommendation of the 
Bengal National Chamber of Com- 
merce, oneon the recommendation 
of the Madras Chamber of Come 
merce and one on the recommenda- 
tion “of the Associated Chamber of 
Commerce and one on the recome 
mendation of the Federation of 
Indian Ohambers of Commerce 
and Industry and oneon the re- 
commendation of the South Indian 
Chamber of Commerce ; 


(b) five on the recommendation of the 


Indian Tea Association, Calcutta, 
two on the recommendation of the 
Assam Branch of the Indian Tea 
Association and two on the recom- 
Mmendation of the Surma Valley 
Branch of the Indian Tea Associa- 
tion ; 


(c) twoon the recommendation of the 


United Planters’ Association of Sou- 
thern India, two on the recom- 
mendation of the Dooars Planters’ 
Association, one on the joint recom- 
mendation of the Darjeeling 
Planters’ Association and the Terai 
Planters’ Association and one on the 
recommendation of the Indian Tea 
Planters’ Association, Jalpaiguri ; 
and 


(d) two on the recommendation of the 


Government of Bengal of which 
one is to represent the Tea Plan- 
ters in North Bengal and one to 
represent the Tea Planters of Tri- 
pura and Chittagong who are In- 
dians, one on the recommendation 
of the Assam Valley Indian Tea 
Planters’ Associations, one on the 
recommendation of the Surma 
Valley Indian Planters’ Associations 
and one on the recommendation of 
the Government of Madras to re- 
present Tea Planters in Southern 
India who are Indians.’ 


bers of whom not less than three 

shall be Indians.” 

6. Amendment of section 5, Act IX of 1903. 
In section 5 of the said Act,— 

(a) in sub-section (2), for the words 

“teas produced in India” the words 

“tea generally and especially In- 

dian tea” shall be substituted; and 

(b) after sub-section (2) the following 

sub-section shall be inserted, names 


ly :— 

(3) The Board may, subject to the pro- 
visions of any rules made under 
section 7, borrow on the security of 
the tea cess for any purpose for 
which it is authorised under sube 
section (2) to expend its funds : 

Provided that the total amount borrowed 
shall not at any time exceed five 
lakhs of rupee and that no loan 
shall be taken which is repayable 
later than six months from the date 

~ of the loan.” 

nee Amendment of section 7, Act IX of 

1903. 
In sub-section (2) of section 7 of the said 
Act,— 

(a) in clause (a)— 

(4) after the word “nomination” the 
words “election, recommenda- 
tion” shall be inserted ; 

(ii) the word ‘‘and” before the word 
“appointment” shall be omitted: 

(444) after the word “appointment” the 
words “and retirement” shall be 
inserted ; 

(b) in clause (b), the word “and”, where 
it occurs for the second time, shall 
be omitted ; and 

(e) after clause (e) the following clauses 
shall be inserted, namely :— 

“(d) the conditions subject to which the 
Board may incur expenditure out- 
side India for the promotion of the 
ee of the Indian tea industry 
an 

(e) the conditions subject to which the 
Board may exercise its borrowing 
powers. 

Amendment of section 9, Act IX of 

3 


1903. 
In section 9 of the said Act, for the 
figures “1908” the figures 1938" shall be 


“5. Amendment of section 4, Act IX of substituted. 
1903. 9. General. 

After sub-section (2) of section 4 of the In the preamble and throughout the said 
‘said Act, the following sub-section shall be Act, for the word “Committee” and for the 
inserted, namely:— words “Tea Cess Committee”, wherever 


_ (BA) The Executive Committee of the they occur, the word “Board” shall be sub- 
Board shall consist of nine mem- stituted; k . 


ke 
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ACT NO.XIV OF 1936. 
THE GENEVA CONVENTION IMPLEMENTING 


ACT, 1936 


Received the assent of the Governor-General on the 
27th October, 1936, and published in the Gazette of 
India, Part IV, dated November 7, 1936. 


An Actto implement Article 28 of the 
ia Convention of the 27th day of July, 
1929. , 


‘Whereas India wasa signatory to the In- 
ternational Convention for the Amelioration 
of the Conditions of’ the Wounded and 
Sick in Armies in the Field, drawn up 
A oo and dated the 27th day of July, 


And whereas it is necessary to provide for 
the discharge of the obligations imposed 
by Article 28 of that Convention in so far 
as provision has not been made by the 
Geneva Convention Act, 1911; 


It is hereby enacted as follows:— 


1. Short title and extent. 

(1) This Act may be called the 
Convention Implementing Act, 1936. 

(2) It extends to the whole of British 
India, including British Baluchistan and the 


Geneva 


` Sonthal Parganas. 


2. Prohibition of use of imitations of 
emblem of Red Gross on white ground. 

No person shall use for the purposes of 
his trade or business or for any other pur- 
pose whatsoever any sign constituting a 
colourable imitation of the heraldic em- 
blem of the red cross on a white ground 
formed by reversing the federal colours of 


-~ Switzerland. 


w 


3. Prohibition of use of emblem of 
White Cross on red ground or imitations 
thereof. 

No person shall use for the purposes of 
his trade or business the heraldic emblem 
of the white cross on a red ground, being 
the federal colours of Switzerland, or any 
sigu constituting a colourable imitation of 
that heraldic emblem. 


4. Penalty. 

And person contravening the provisions of 
section 2 or section 3 shall be punishable 
with fine which mayextend to fifty rupees, 


' and when such contravention is committ- 


ed by a company, association or body of 
individuals, then, without prejudice to the 
liability of such company, association or 
body, every member thereof who is knowing- 
ly aparty to the contravention shall be 
liable to the Jike penalty. 
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5.. Previous sanction for prosecutions 

No criminal Court shall take cognizance 
of any offence punishable under this Act 
except with the previous sanction of the 
Governor-General in Council or the Local 
Government. 


6. Saving. 

Nothing in the foregoing sections shall 
affect the right ofany person, to continue 
to use fora period of two years from the 
commencement of this Act any sign or 
emblem which it was not unlawful for him 
to use at the commencement of this Act. 





ACT NO. XV OF 1936. 
THE INDIAN RUBBER CONTROL (AMENDMENT) 
ACT, 1936, 


Received the assent of the Governor-General on the 
27th October 1936, and published in the Gazette of 
India, Part IV, dated November 7, 1936. 


An Actto amend the Indian Rubber 
Control Act, 1934, for cetrain purposes. 
Whereas it is expedient to amend the 
Indian Rubber Control Act, 1934, for the 
purposes hereinafter appearing; It is here- 
by enacted as follows:— l 


1. Short title. 
This Act may be called the Indian Rub- 
her Control (Amendment) Act, 1936. 


2 Amendment of section 2, Act XXVIIT 
of 1934. 


In section 2 of the Indian Rubber Control 
Act, 1934 (hereinafter referred to as the 
said Act),—— 


(a) in clause (c), the words “from rubber 
produced in India” shall be 
omitted; 


(b) in clause (d) for the words “excluding 
imported rubber re-exported in ma- 
nufactured articles. containing rub- 
ber” the words “excluding rubber 
contained in imported manufactur- 
ed articles re-exported” shall be 
substituted and for the words 
“excluding rubber in manufactured 
articles containing rubber” the 
words “excluding rubber contained. 
in imported manufactured articles 
whether or not re-exported” . shall 
be substituted; and ee 
clause (h), for the words “except 
where the word is used in Chapter 
IV rubber produced in India con- 
tained in any article manufactured 


(c) in 
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in India” the words “rubber con- 
tained in any manufactured article” 
shall be substituted. 


3 Amendment of section 12, Act XXVIII 
of 1934. 

In sub-section (1) and sub-section (2) of 
section 12 of the said Act, for the words “the 
growth or produce of” the words “grown, 
produced or contained in an article manu- 
factured in” shall be substituted. 


4. Substitution of new section for section 
13, Act XXVII of 1934. 

For section 13 of the said Act, the follow- 
ing section shall be substituted, namely:— 

Export allotments. 

“13. A general export allotment, that 
is, the permissible maximum net 
‘exports of rubber from: British 
India excluding Burma for any 
specified period expressed in terms 
of dry rubber, and a Burma ex- 
port allotment, thatis, the permis- 

‘sible maximum net exports of 
rubber from Burma for the same 
period similarly expressed, shall be 
declared from time to time by the 
Governor-General in Council by 
notification in the Gazette of India.” 





` ACT NO. XVI OF 1936. 
"THE BANGALORE MARRIAGES VALIDATING 
AGT, 1936. 


"Received the assent of the Governor-General on 
October 27th, 1936, and published in the Gazette of 
India, Part IV, dated November 7, 1936. 


An Act to validate certain marriages 
solemnized in the Civil and Military 
Station of Bangalvre. 


- Whereas Mr. Walter James McDonald 
Redwood, a Missionary of the Plymouth 
Brethren, was, in the year 1929, granted by 
the Resident in Mysore a licence, under the 
Indian Christian Marriage Act, 1872, as 
applied to the Civil and Military Station of 
Bangalore, to solemnize marriages within the 
territories included in the Civil and Military 
Station of Bangalore between persons, one 
of whom was a Native Christian subject of 
Mysore, and neither of whom was a Christian 
subject of His Majesty; 

And whereas the said Walter James Mc- 
Donald Redwood has, in the belief that he 
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was authorised so to do,- solemnized certain 
marriages in the Civil and Military Station 
of Bangalore between certain Christian 
subjects of His. Majesty; - 

And Whereas. the partiés to the said’ 
marriages all believed that the said Walter 
James McDonald Redwood was duly au- 
thorised ‘to solemnize the same, and that 
such marriages were Valid in law; 


And whereas the said parties being 
Christian subjects of His Majesty, the said 
Walter James McDonald Redwood had not 
the requisite authority under the licence 
held by him to solemnize the said 
marriages; 


And whereas it is expedient that the said 
marriages, having been solemnized in good 


faith, should be validated; 


It is hereby enacted as follows:— 


1. Short title. v 
This Act may be called the Bangalore 
Marriages Validating Act, 1936. 


2. Validation of certain irregular 
marriages. Sisi 

All marriages between Christian subjects 
of His Majesty which have already been 
solemnized. in the Civil and Military Station 
of Bangalore by Mr. Walter James Mc- 
Donald Redwood, a Missionary of the 
Plymouth Brethren, shall be, and shall be 
deemed to have been with effect from the 
date of solemnization of each respectively, 
as, good and valid in law as if such 
marriages had been solemnized under a 
licence authorizing solemnization of mar- 
riages between Christian subjects of His 
Majesty in the Civil and Military Station of 
Bangalore. 


3. Validation of records of irregular. 


marriages, 

Certificates of marriages which are 
declared by section 2 to be good and valid 
in law, and register-books and certified 
copies of true and duly authenticated 
extracts therefrom, deposited in compliance 
with the provisions of the Indian Christian 
Marriage Act, 1872, in so far as the register- 
hooks and extracts relate to such- marriages 
as aforesaid, shall be received as evidence 
of such marriages as if such marriages had 
been duly solemnized under Part I-of the 
said Act. ; 
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IMPERIAL ACTS. 


ACT NO. XVII OF 1936. 
THE INDIAN TEA CONTROL (AMENDMENT) 
Te ACT, 1936 


Received the assent of the Governor-General on the 
27th October 1936, and published in the Gazette of 
India, Part IV, dated November 7, 1936. 

An Act to amend the Indian Tea Control 

` Act, 1933, for certain purposes. 


Whereas it is expedient to amend the 
Indian Tea Control Act, 1933, for the 
purposes hereinafter appearing; It is hereby 
enacted as follows:— 


1. Short title and commencement. 

(1) This Act may be called the Indian 
Tea Control (Amendment) Act, 1936. 

(2) It shall come into force on such date 
asthe Governor-General in Council may, 
by notification in the Gazette of India, 
appoint. 

2. Amendment of section 2, Act XXIV 
of 1933. 

“In clause (a) of section 2 of the Indian 
Tea Control Act, 1933 (hereinafter referred 
to as the said’ Act), for the words 
* “Committee” means’ the words‘ “Com- 
mittee” and “Authority” mean, respectively,’ 
shall be substituted, and after the words 
“Indian Tea Licensing Committee” the 
words “and the Burma Tea Licensing 
Authority” shall be inserted. 

3. Amendment of section 9, Act XXIV 
of 1933. 

In section 9 of the said Act,— 

(a) for sub-section (1) the following sub- 
section shall be substituted, 
namely:— 

“(1) The Governor-General in Council 
may, by notification in the Gazette 
of India, declare the Committee to 
be dissolved or the Authority to 
be abolished, and on the date of 
the publication of any such noti- 
fication the Committee shall 
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stand dissolved or the Authority 
abolished, asthe case may be, 
and, if both events occur, this 
Act shall be. deemed to be 
repealed.”; and 
(b) in sub-section (2), after the word 
“dissolved” the words “or the 
Authority is abolished” shall be 
inserted, and after the wara “Com- 
mittee”, where it occurs for the 
second time, the words “or by the 
Authority, as the case may be,” 
shall be inserted and for the word 
“Government” the words “Govern- 
ments of India and Burma res- 
pectively” shall be substituted. 


4. Insertion of new Chapter IA after 
section 10 in. Act XXIV of 1933. 

After section 10 of the said Act the follow- 
ing Chapter shall be inserted,.namely:— 


“OHAPTER IA. 

Tan Borua Tea LICENSING AUTHORITY. 
= 10A. Constitution of Burma Tea Licens- 
ing Authority. 

The Governor-General in Council shall 
after consulting the Government of Burma 
cónstitute an authcrity, to be called the 
Burma Tea Licensing Authority, to exercise 
and discharge in Burma the powers, func- 
tions and duties exercised and discharged 
before the commencement of the Indian 
Tea Control (Amendment) Act, 1936, by the 
Committee. 


- 10B. Application of sections 7, 8 and 10 
to the Authority. 

The provisions of sections 7 and 8 shall, as 
far as may be, apply to the Authority as 
they apply to the Committee, and the power 
conferred by section 10 shall include a 
power to make with respect to the Authority 
rules for any of the purposes for which 
rules may be made under that section with 
respect to the Committee.” 


4 
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5. Amendment of section 12, Act XXIV 
of 1933. 
In segtion 12 of the said Act,— 
(a) tosub-section (1) the following words 
shall be added, namely:— 


“in the case of exports from British 
India excluding Burma, or the 
Authority in the case of exports 

- from Burma”; and 


(b) to sub-section (2) the words “or the 
Authority, as the case may be” 
shall be added. 


6. Amendment of section 13, Act XXIV 
of 1933. 


_ To section 13 of the said Act the follow- 

ing sub-section shall be added, namely:— 
“(3) The Indian Overseas Export Allot- 
ment so declared for any financial 


year after the financial year ending. 


on the Slst day of March, 1937, 
shall not include the overseas 
export allotment for the Province 
of Burma, hut the Governor-General 
in Council, shall, by notification in 
the Gazelte of India, declare a 
separate Burma Overseas Export 
Allotment after consulting the 
Committee and the Authority and 
paying due regard toall interests 
concerned.” 


7. Amendment of section 14, Act XXIV 
of 1933. 
In section 14 of the said Act,— 

(a) in sub-section (1), for the words “by the 
Committee” the words ‘‘for estates 
in British India excluding Burma 
by the Committee and for estates 
in Durma by the Authority” shall be 
substituted; and 


(b) for sub-section (2) the following sub- 
, section shall, be substituted, 
namely :— 


(2) The total ofall export quotas for 
any financial year prior to the 
financial year beginning on the 
Ist day of April 1937, shall not 
exceed the Indian Overseas 
Export Allotment for that year, 
-and the total of all export quotas 

6 for any subsequent financial 
year of estates in British India 
excluding Burma and of estates 
in Burma, respectively, shall not 

4 exceed the Indian Overseas 

Export Allotment and the Burma 

Overseas Export Allotment, res- 

pectively, for that year.” 
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8. Amendment of section 15, Act XXIV 
of 1933. 
In section 15 of the said Act,— 

(a) in sub-section (2), after the word 
“Commiitee” the words “or, if the 
estate isin Burma, of the Authority” 
shall be inserted; and 

(b) to sub-section (2) the following 
proviso shall be added, namely:— 

“Provided that after the 3lst day -of 
March, 1937, this sub-section 
shall not authorise the transfer 
toa tea estate in Burma of any 
such right accruing in respect of 
a tea estate situated outside 
Burma or vice versa. 


9. Amendment of section 16, Act XXIV 
of 1933. l 
Jn secticn 16 of the said Act,— 

(a) in sub-section (1), after the word 
“Committee” the words ‘or, if such 
estate is in Burma, to the Authority” 
shall be inserted; l 

(b)in sub-section (2), after the word 
“Committee” the words “or Au- 
thority, as the case may be,” shall 
be inserted; and l 

(c) in the proviso to sub-section (3), after 
the word “Committee” the words 
‘tor the Authority” shall be inserted. 


10. Amendment of section 17, Act XXIV 
of 1933. TT | 
Tn sub-section (1) of seclion 17 of the said 
Act,— 
(a) after the word “Committee”, where it 
occurs for the first time, the. words 
“or, in Burma, to the Authority” 
shall be inserted; and | 
(b) after the word “Oommittee” where it 
occurs for the second time, the 
words “or Authority, as the case 
may be,” shall be inserted. 


11. Amendment of section 18, Act XXIV 
of 1933. | | 

In sub-section (1) of section 18 of the said 
Act for the words “The Committee shall” 
the words “The Committee and the Authority 
shall each” shall be substituted, and for the 
words “the Committee may” the words “the 
Committee or the Authority may” shall be 
substituted. 

12. Amendment of section 19, Act XXIV 


1933. 
ote section 19 of the said Act,—. 


(a), in sub-section (2), after the word 
` “Committee” the following words 
shell be inserted, namely:i— ' 
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‘tor in the case of tea shipped or water- 
borne to be shipped for export 
from Burma, by the Authority,”; 
and 

(b) in sub-section (3), after the word 
“Committee” the words “or, in the 
case of tea produced in Burma, by 
the Authority” shall be inserted. 


13. -Amendment of section 20, Act XXIV 
of 1933. 
In section 20 of the said Act,— 

(a) in sub-section (1), after the word 
“Committee” the words “or, in 
Burma, the Authority” shall be in- 
serted; and 

(b) in sub-section (2), the words “to the 
Committee” shall be omitted, and 
for the words “the Committee”, 
where they occur forthe second 
time, ihe words “the Committee or 
the Authority, as the case may be,” 
shall be substituted. 


14. Amendment of section 21, Act XXIV 
of 1933, : 
In section 21 of the said Act,— . 

(a) in sub-section (1), after the word 
“Committee” the words “or the 
Authority” shall be inserted; and 

(b) in sub-section (2), after the worl 
“Committee” ihe words “and the 
Authority” shall be inserted, and 
tor the word “it”, in both places 
where it occurs, the word “them” 
shall be substituted. 


15. Amendment of section 29, Act XXIV 
of 1933. 
In section 29 of the said Act,— 

(a) in sub-section (1), after the words 
“The Committee” the words “or, in 
Burma, the Authority’ shall be 
inserted and the words “to enable 
it to discharge its duties under 
this Chapter” shall be omitted; 
and 

-(h)in sub-section (2), after the-words 
‘in this behalf’ the words “or, in 
Burma, any person authorised by 
the Authority in this behalf’ shall 
be inserted. 


16. Amendment of section 32, Act XXIV 
of 1933. 
In section 32 of the said Act,— 

(a) after the -word “Committee”, where 
it first occurs, the words “or any 
person authorised by the Authority” 
shall be inserted ; 

_ (b) forthe words “such member or offi- 
: cer” the words .“such . member, 


- enacted as follows :— 
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officer or person” shall bə substi- 
tuted ; and eect 

(c) after-the word “Committee , where 
it occurs for the’ second time, the 
words “or by a person authorised 
by the Authority" shall be inserted. 


17. Amendment of section 35, Act XXIV 
of 1933. 
In section 35 of the said Act,— 

(a) in sub-section (1), after the word 
“Committee” the words “or, in 
Burma, by the Authority” shall be 
inserted ; and 

(b) in sub-section (2), after the word 
“Committee” the words “or, in Bur- 
ma, the Authority” shall be in- 
serted. 


th aaa aie 


ACT NO. XVIII OF 1936. 


THE RED CROSS SOCIETY (ALLOCATION 
OF PROPERTY) ACT, 1936. 


Received the assent of the Governor-General on 
the 27th October, 1936, and published in the Gazette 
of India, Part IV, dated 7th November 1936. 


An Actto provide out of the property of 
the Indian Red Cross Society a Fund to be 
administered in Burma bya Burma Red 
Cross Society, and to terminate in Burma the 
existing functions of the Indian Red Cross 
Society. 

Whereas it is expedient to provide out 
of the property of the Indian Red Cross 
Society a Fund to be administered in Bur- 
ma Red Cross Society, and to terminate 
in Burma the existing functions of the 
Indian Red Cross Sociely; It is hereby 


. Short title and extent. ; 

a This Act may be called the Red Cross 
Society (Allocation of Property) Act, 1936. 

(2) It extends to the whole of British 
India, including British Baluchistan . and 
the Sonthal Parganas. 

2. Apportionment of corpus of property 
of Indian Red Cross Society. ; 

Notwithstanding anything contained in 
the Indian Red Cross Society Act, 1920, 
an amount equal to seven per cent. of the 
corpus of the property vested by the said 
Act in the Indian Red Cross Society which 
amount is in this Actreferred to as the 
Fund) shall be set apart to be administered 
in the province of Burma asea trust by such 
body of trustees as the High Court of 
Judicature at Rangoon may appoint, and 
in accordance with, and for such of the 
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‘purposes referred to in section 7 of the said 
Act as may be contained in, any scheme 
settled by the said High Court. 


3. Transfer of apportioned property to 
trustees and dissolution of Burma Branch 
Committee of Indian Red Cross Society. 

As soon as the High Court of Judicature 
at Rangoon has settled a scheme and made 
an order vesting the Fund in the body of 
trustees referred to in section 2 the Manag- 
ing Body of the Indian Red Cross Society 
shall transfer the Fund to the said body of 
trustees and thereupon the Burma Provin- 
cial. Committee of the Indian Red Cross 
Society, known asthe Indian Red Cross 
Society, Burma Branch, shall be dissolved 
and all property of or belonging to that 
Committee, including the unexpended 
balance, if any, ofany moneys distributed 
to that Committee under section 8 of the 
Indian Red Cross Society Act, 1920, shall 
be transferred to and shall vest in the said 
body of trustees to be held by them in the 
same manner and, subject to the scheme 
settled by thesaid High Court, for the same 
purposes as such property was held by that 
Commitiee. 


4. Cesser of provisions of Indian Red 
Cross Society Act, 1920. 

On the making of the vesting order re- 
ferred. to in section 3 the provisions of the 
Indian Red Cross Society Act, 1920, and 
of any rules made thereunder relating to 
Branch Oommitteesin the provinces, their 
constitution, powers or functions, their re- 
presentation on the Managing Body of the 
Indian Red Cross Society and their right 
to receive a proportion of the income of 
property vested in the Society, shall cease 
to have effect in respect ofthe province of 
Burma and of the Indian Red Cross Society 
Burma Branch Committee. i 


ACT: NO. XIX OF 1936 
THE GENERAL. CLAUSES (AMENDMENT) ACT, 


Received the assent of the G 2 
the 27th October, 1936, and is pln ee 
of India, Part IV, dated 7th November, 1936, ° 


An Act further to a 
Clauses Act, 1897, for a ae ere d 
Whereas it is expedient further to amend 
the General Clauses Act, 1897, for the pur- 
pose hereinafter appearing: Jt ig her: 
enacted as follows; =-= Teby 
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1. Short title, 
This Act may be called the General 
Clauses (Amendment) Act, 1936. 


2. Insertion of new section 6A in Act 
X of 1897. 

After section 6 of the General Clauses 
Act, 1897, the following secticn shall be in- 
serted, namely:— 


“6A. Repeal of Actmaking textual amend-. 
ment in amendment in Act or Regulation, 
Were any Act of the Governor- 
General in Council or Regulation 
made after the commencement of 
this Act repeals any enactment by 
which the text of any Act of the 
Governor-General in Council or 
Regulation was amended by the ex- 
press omission, insertion or substi- 
tution of any matter, then, unless a 
different intention appears, the re- 
peal shall not affect the continuance 
of any such amendment made by 
the enactment so repealed and in 
operation at the time of such re- 
peal.” 


Ce 


ACT NO. XX OF 1936. 
THE CHITTAGONG PORT AMENDMENT] ACT, 


` Received. the assent of the Governor-General on the 
936, and is published in the Gazette of 


An Act further to amend the Chittagong 


Port Act, 1914, for certain purposes. 


Whereas itis expedient further to amend 
the Chittagong Port Act, 1914, for the pur- 
poses herejnafter appearing; lbis hereby 
enacted as follows: — 


1. Short title. 
This Act may be called the Chittagong 
Port (Amendmént) Act, 1936. 


2. Amendment of section 27, Ben. Act V 
of 1914. 

(1) Section 27 ofihe Chittagong Port Act, 
1914 (hereinafter referred to as the said 
Act), shall be renumbered as sub-section 
(1) of section 27, and to the said section as 
so re-numbered the following sub-section 
shall be added, namely:— 


(2) The Chairman may,in the event of 
his illness or absence from Chitta- 
gong and for the duration thereof, 
delegate to the Vice-Chairman all 
or any of his powers or duties under, 
this Act.” 
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3. Amendmént of section 35, Ben. Act V 


of 1914. 
(1) In clause (f) of sub-section (1) of sec- 
tion 35 of the said Act,— 

(a) after the werds “servants injured” 
the words “jn the execution of 
their duty” shall be inserted; and 

(b) for the words “killed,in the execu- 

_ tion of their duty” the words “who 
die while in the service of the Com- 
missioners” shall be substituted. 

(2) After clause (g) of thé said sub-sec- 
tion the following clause shall be inserted, 
namely: — 

“(gg) for establishing and maintaining 
funds (hereinafter referred to as 

- welfare funds) for the benefit of 
such officers and servants, and for 


regulating generally matter inei- - 


dental to such welfare funds and 
the investment thereof: 

Provided that no such welfare funds 
shall be established without the pre- 
vious sanction of the Governor-Gene- 
ral in Council: and that ihe maxi- 
mum amount to which any such fund 
may be allowed to accumulate shall 


be fixed from time to time by the’ 


Governor-General in Council.” 


4. Amendment of section 36, Ben. Aci V 
of 1914. : 
To section 36 of thesaid Act the following 
proviso shall be added, namely :— 
“Provided that any resolution passed by 
the Commissioners to dismiss or 
to reduce a Head of a Department 
shall not be carried into effect 
without the approval of the Gover- 
notr-General in Council.” 


5. Amendment of section 57, Ben, Act V 
of 1914. 

In sub-section (1) of section 57 of the 
said Act, clauses (a), (b) and (e) shall be 
re-lettered as clauses (b), (c) and (d), res- 
pectively, and the following shall be in- 
sertecd as clause (a), namely :— 

a) a scale of tolls, dues, rates and char- 
ges, annual or other, to be paid by 
the owners of vessels plying, whe- 
ther for hire or not and whether re- 
gularly or occasionally, within or 
partly withiñ and partly without 
the limits of the port in respect 
of such vessels and of persons whe- 
ther in charge of, or on board, 
such vessels, and also in respect 
of the licensing, registration and 
regulation of such vessels and per- 
sons: ° 
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Provided that no such tolls, dues, rates 
and charges shall be chargeable in 
respect of vessels which are liable 
to port dues under the provisions of 
oo 1 to the Indian Ports Act, 
1908." 


6. Amendment of section 59, Ben. Act V 
of 1914. 
In section 59 of the said Act, — 
. (a) for the word “The Commissioners 
may levy and collect a customs 
duty” the words “A customs duty 


shall be levied and collected by- 


the Commissicners’ shall be sub- 
stituted ; and 

(b) the following proviso shall be added, 
namely :— 

“Provided further that the Governor- 
General in Council may, by notifi- 
cation, exempt from the levy of 
such duty jute shipped to any 
specified port in India.” 


7. Amendment of section 82, Ben. Act V 
of 1914. 

In the proviso to sub-section (1) of section 
82 of the said Act, the words “in Chitta- 
gong” shall be omitted. 


8. Amendment of section 83, Ben. Act V 
of 1914. 

In section 83 of the said Act, the words 
“or in fixed deposit with the Bank of 
Bengal” shall be omitted. 


9. Amendment of section 84, Ben. Act V 
of 1914. 

In section 84 of the said Act, in clause 
(7) the word “and”, where it occurs for the 
second time, shall be omitted, and after 


clause (8) the following word and clause 


shall be inserted, namely :— 
“and 

(9) contributions to any welfare funds 
which may be established for the 
benefit of the officers and servants 
of the Commissioners: 

Provided that any contribution to a 
welfare fund established for the 
benefit of officers and servants 
drawing not less than two hundred 
and fifty rupees a month shall not 
exceed the amount accruing from 
the following sources, viz.:— 

(i) fines realised from such officers 
and servants ; 

(it) unclaimed salary of such officers 
and servants; and ; 

(iii) forfeitures of contributions to the 
provident fund in respect of 
such officers and - servants,” 


` 
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10. Amendment of the Third Schedule, 
Ben. Act V of 1914. 

For the Third Schedule to tke said Act 
the following shall be substituted, name- 


ly;— 

“THE THIRD SCHEDULE. 
PROPERTY VESTED IN TAR COMMISSIONERS. 
(See sections 70 and 71). 

PART I.—IMMOVABLE PROPERTY TRANSFERRED BY 
GOVERNMENT TO THE COMMISSIONERS GONS- 
TITOTED UNDER THE C.IITTAGONG Port Com- 
MIsstonges AOT, 1887. 

1. All the land belonging to Govern- 
ment, bounded onthe east by the Nimtoly 
creek, on the south by the Karnaphuli 
River, on the west by the Monohurkhali 
creek, and onthe north by a line drawn 
from Nimtoly creek to Monohurkhali creek, 
east and west immediately to the south of 
the premises owred by RB. R. Texeira, 
known at the time of the passing of the 
Chittagong Port Commissioners Act, 1887 
(hereinafter in this Schedule called the 
said Act), as the Sailors’ Home, covering 
Revisional Survey Plots Nos. 418, 416, 415, 
382, 381, 383, 384, 400, 401, 403, 379, 385, 
378, 387, 402, part of 394, part of 370, part 
of 417, part of 369 and part of 414. 

2. The land held by Government at the 
time of the passing of the said Act, in the 
occupation of ithe Customs Department 
bounded on the cast by the road known as 
the Rangamati road, on the south by the 
land belonging to Government, the boun- 
daries of which are set forth in Article I 
of this Schedule, on the west by the Mono- 
hurkhali creek and on the north by private 
property, viz., Plot No. 7 of the cadastral 
survey, but excluding Plot No. 12 of the 
said survey, covering Revisional Survey 
Plots Nos. 171, 172, 170, 169, 249, 248, 197, 
254, 244, 251, 252, 253, 255, 256, 257, 258, 
371,372, 405, 404, 397, 373, 406, 407, 392, 
409, 403, 399, 393, 374, part of 417, part of 
370, pari of 394, part of 369 and part of 414. 

3. Theland held by Government, hound- 
ed on the east by the Monoharkhali creek, 
on the south by the land at the time of 
the passing of the said Act occupied by 
the Government Salt Golahs, cn the west 
by a public road leading to the Sadar Ghat 
jetty, and on the north by private property, 
viz., Plot No. 19 of the cadastral survey, 
covering revisional Survey Plots Nos. 355, 
396, 354, 395, 193, 192, 194, 195, 189, 266, 
188, 187, 185, and part of 356. 

e 4. The Sadar Ghat jetty and the appro- 
aches leading thereto measuring ‘094 acre 

covering revisional Survey Plots Nos. 3399 

“and 3400 in mouza Madarhari, Ward D. 
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5. The waste land (known as Southfield) 
belonging to Government at the time of the 
passing of the said Act occupied by the 
Customs Department, bounded on the east 
by the Sadar.Ghat road, on the south by 
the Strand road, on the west by a tank, at 
the time of the passing of the said Act, in the 
possession of Messrs. Bulloch Brothers, and 
on the north by a road running éast and 
west, lying to the south of the Port Commis- 
sioners’ office, measuring more or less 1°875 
acres covering ‘revisional Survey Plot No. 
3370 in mouza Madarbari, Ward D. 

6. The land at the time of the passing 
of the said Act occupied by the Port go- 
downs and yard (at present Workshop site), 
bounded on the east by the public road 
leading to the Sadar Ghat jetty, on the 
south by the Karnaphuli river, on the west 
by the premises at the time of the passing 
of the said Act in the occupation of Messrs. 
Bulloch Brothers, and onthe north by the 
Strand road, measuring more or less 1'108 
acres, covering revisional Survey Plots Nos. 
— and 3401 in mouza Madarbari, Ward 


7. All other land the property of Govern- 
ment within the limits of the Port of Chitta- 
gong being within fifty yards of high-water 
mark On both banks of the Karnaphuli 
river except tha land at the time of the 
passing of the said Act occupied by the 
Government Salt Golahs, and all land, other 
than land ‘with regard to which Govern- 
ment has the right of assessment only, with- 
in the limits of the port included in any 
survey plot through which a line drawn fifty 
yards above high-water mark passes. 

(a) The foreshore land in mouza Suja- 
katgar (known as Chaktai in the east of 
Anti-Mohammad Ghat jetty) covering re- 
visional Survey Plots Nos. 1703, 1507, 155 


1701, 1702, 1559, 1693, 1700, 1568, 1699, 
1704, 1705, 1703, 1636, 1622, 1623, 1624, 
1625, 1626, 1627, 1628, 1629, 1711, 1712, 
1713, 1714, 1715, 1716, 1630, 1631, 1632, 
1633, 1634, 1635, 1717, 1719, 1720, 1669, 
1644, 1645, 1646, 1647, 1648, 1649, 1600, 
1651, 1652, 1653, 1654, 1658, 1659, 1661, 
1663, 1666, 1667, 1718, 1721, 1655, 1710, 


in mauz. Sujakatgar and part of revisonal 
Survey Plot No. 1816 in mouza Patharghata. 

(b) The foreshore land in mouza Suja- 
katgar (on the west of Anti-Mohammad 
Ghat jetty), covering reVisional Survey 
Plots Nos. 1801, 1803 and 1805. 

(c) The foreshore land at Feringhibazar, 
covering revisional Survey Plots Nos. 601, 
500, 501, 280 and part of 246. 


(d) The foreshore land at Monoharkhali- - 
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covering revisional Survey Plots Nos. 389, 
365 and part of 549. 

(e) The foreshore land at Ichanagar cover- 
ing 
454/14085, 41€/4083 and 417/14084. 

(f) The foreshore land at Dangar Char, 
covering revisional Survey Plots Nos. 
2769, 2796, 2793, 2788, 2787, 2792, 2795, 
2794, 2220, 1736, 2790, 2786, 2791, 1734, 
2789, “2785, 2783, 2782, 2784, 1731, 2780, 
2781, 2779, 2952, 1728, 2778, 1727, 1722, 
1721, 1718; 1716, 1715, 1340, 1339, 
1338, 1334, 1335, 1330, 1329, 1307, 1308, 
129], 1292, part of 1293, part of 1289, 1290, 
1279, part of 1280, 1278, 1277, part 
1276, 1273, 1272, part of 1264, part 
1263, part of 1085, part of 1084, part 
1083, part of 1082, part of 1006, part 
1005, part of 1004, part of 1003, part 
1002, 677, 676, 675, part of 678, part 
679, part of 680, part of 674, part of 673, 
672, 671, 666, part of 665, part of 667, 
349, part of 545, part of 547, 548, 541, 542, 
930, 586, 537, 533, 519, 544, 520, 516, 
518, 524, 515, 506, 507, 504, 505, 501, 
, 670/2965, 487, 485, 489, 491, 486, 485, 
482, 470, 471, 472, 473, 474, 469, 468, 
95/2964, 95, 82, 475, 2, 91, 119, 120, 
692, 109, 112, 831, 833; 113, 114, 6, li, 12; 
l, part of 67, part of 71, 72, 73, part of 
3l, part of 39, and part of 55. 


(g) The Majher Char (Middle Island 
measuring more or less 147°70 acres cover- 
ing Revisional Survey Plot No.1, Police 
Station, Anwara, Chittagong, 


8 A plot of land measuring more or 
less 6'064 acres (being thesite of the Port 
Engineer's residence) bounded on the north 
and east by railway land, on the south by a 
public road and railway land, and on the 
west by land belonging to Government and 
containing the quarters of the District 
Superintendent of Police, covering revisional 
survey plots Nos. 376, 377, 378, 384, 385, 426, 
456, 471, (472, 473, 474, 475, 476, 477 and 
478 in mouza.Hnathbazar and revisional 
survey plots Nos. 112, 113, 383 and 385 in 
mouza Battali, Ward B. 

9. A plot of lund measuring 350 feet by 
240 feet more or less 1'807 acres (being 
the site of Port Commissioners’ Office and 
Pert and Shipping Office}, bounded on the 
north by Government land containing the 
Sadurghat Police Station, on the south by 
a road referred to in Article 5 of this Sche- 
dule, on the east by Sadarghat road, and on 
the west by private land, covering revi- 
sional survey plots Nos, 3362 and 3363 in 
- mouza Madarbari, Ward D, 


= 


revisional Survey Plots Nos. 463,- 
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less 12°19 acres in S 
‘the site for Sanitorium Bungalow at Juld!) 
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10. Strips of land measuring more, OT 
mouza Bandar (belng 


covering revisional survey plots Nos. 
and 1139. l 

ll. A stripof land known as Sadarghat 
Salt Gola land, in exchange of present salt 
gola land Moheshkhali, in mouza Mono- 
harkhali covering revisional survey plots 
Nos. 363, 364, 366, 367, 361, 359, 358, 357, 
360 and part of 356. 

12. A piece of land in mouza Uttar 
Paruapara (being the site of Norman's 
Point Lighthouse) measuring more or less 
104 acres covering revisional survey plots 
Nos. 235, 236, 237, 238 and 239. 

13. A piece ofland in mouza Dakshin 
Dhurung (being the site of the Kutubdia 
Lighthouse) covering vevisional survey 
plots Nos. part of 1017, part of 1018, part of 
1022, 1019, 1020 and 1021. 


Parr I]—IMMovaBLE PROPERTY ACQUIRED 
OTHERWISE THAN BY DIREOT TRANSFER FROM 
GOVERNMENT. 


` (a) Acquired for the revetment of the 
Karnaphuli river. 

1. A sirip of landin Revetment Section I 
in the village Maidya Halishahar (formerly 
Moheshkhali) measuring 800 fees by 130 
feet, more Or less 2°95 acres bounded on 
the north by the Strand Road and villages, 
on the south by the Commissioners’ land, 
on the east by land belonging to the Assam- 
Bengal Railway, and on the west by paddy 
fields, covering revisional survey plots 
Nos. 15763, 15770, 15771, 15772, 14145, 
14079, 14080, 14144, 14062/15801 and part 
of 15673. l 

2. A strip of land in Revelment Section I 
in the village Maidya Halishahar (formerly 
Kumarkhali) measuring 2°900 feet by 500 
feet, more or less 14°56 acres siluated on the. 
right bank of the Karnaphuli river, bound- 
ed on the north by paddy fields, on the 
south by the Karnaphuli river, on the east 
by the railway land, and on the west by 
Kumarkhal, covering revisional survey 
plots Nos. 19769, 15667, 15666, 15665, 15662, 
15663, 15664, 15660, 15659, 15658, 15661, 
15687, 15686, 15685, 15684, 15778 and pait 
of 15673. 

3.A strip of land in Revetment Sec- 
tion 1] in the village Dakshin Halishahar 
between Khals Nos.3 and 4 measuring 
3,400 feet by 1,000 feet, more or less 82:36 
acres situated on the right bank of the Kar-, 
naphuli river and bounded on the north 
by Kumarkhal, on the south by Mirapar 
Khal, on the east by the Karnaphuli river: e 
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and on the west by paddy fields, covering 
Revisional Survey Plots Nos. 8106, 8103, 
8105, 8107, 8104, 8103, 8102, 8440, 8459, 
8101, 8099, 8100, 8109, 8110, 8111, 8112, 8113, 
S114, 8117, 8118, 8119, 8346, 8344, 8343, 
8342, 8340, 8392, 834.1, 8436, 8345, 8391, 8352, 


’ 8351, 8349, 8348, 8347, 8353 and part of 


8354, 

4. A strip of land (in Revetment Sec- 
tion III) in the village Dakshin Halishahar 
between khals Nos. and 5 measur- 
ing 2, 200 feet by 800 feet, more or less 
35°62 acres situated on the right bank of 
the river Karnaphuli, bounded on the north 
by Miraparkhal; on the south by Domakhal, 
on the east by the Karnaphuli river, and 
on the west by paddy fields covering Revi- 
sional Survey Plols Nos. 8435, 8434, 8437, 
8339, 8338, 8328/97013, 2432/97014, 2433/ 
97016, 2436-97015, 9593, 9555, 9554, 9891, 
9553, 9686, part of 8354 and part of 9556. 

5. A strip of land Gn Revetment Sec- 
tion ILL) in the Dakshin Halishahar between 


a 
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khals Nos. 5 and6 measuring 2,300 feet 
by 800 feet, more or less 35°82 acres situated 
on the right bank of the river Karnaphuli, 
bounded on the north by the Domakhal, on 
the south by Wootarkata khal, on the east 
by the Karnaphuli river, and on the west 
by paddy fields covering Revisional Sar- 
vey Plots Nos. 9552, 9387, 9551, 9394, 9595, 
eee , 9393, 9597, 9393, 9550, 9558 and part of 
556. 


6. A strip of land (in Revetment Sec-- 
tion IV) in the village Dakshin Halishahar 
between khals Nos. 6 and 7 measuring 
1,400 feet by 800 feet, more or less 25°99 
acres situated on therigat bank of the river 
Karnaphuli, bounded on the, north by 
Wootarkata khal, onthe south by Dakshin- 
kaba khal, on the east by the Karnaphuli 
river, and on the west by paddy fields ċover- 
Ing Revisional Survey Plots Nos. 9549, 9559, 
9548, 9399, 9700, 9701, 9702, 9560, 9703, 9547, 
9704, 9546, 9583, 9545, 9544/97012, 9449 and 


“part of 9556. 


(To be continued.) 





Extracts from Contemporaries. 


‘Unusual Pléading. 


_ The following answer and cross-complaint 
in a divorce action filed in the Circuit Court 
of Newport News, Virginia, by a Negro at- 
torney is worthy of publication as an 
unusual pleading: - 

“When the bluebirds were softly chirping 
and courting in the leafy boughs; 

When the prancing yellow-hammer and 
the sensuous wocdpecker were flirting to- 
gether about the opening in the hollow trees; 

When the mocking bird was swelling its 
feathery throat in song from the pungent 
branches of the persimmon tree; 

When the gentle twitter of the peewee was 
heard beneath the eaves; 

And the aeolian strains of the meadow 
lark were echoing in the sky; 

When the amorous jay was heartlessly co- 
queiting with the modest turtle dove; 

While the sap was coursing through the 
veins of the quaking cottonwood; 

While lovers were strolling idly in shady 
lanes and beneath the fragrant apple- 
blossoms; ' 

. When the warm south breeze was softly 
sighing through the sycamore and pine and 
the tender sunshine was wooing the sleeping 
daisies back to life; 


* When pregnant® Nature had wheedled 


hoary Winter into the lap of Spring; 


e Then came, this complainant—this dusky 


Othello—and with his honeyed words and 


Byronic advances and with his oleaginous 
tongue, pictured to the defendant the joys. 
ihat were in store for them ina vine-clad 
cottage beside the hill. Nor did the energy 
of this insinuating and. superficial lover 
wane with the heat of summer, but as the 
season advanced his ardor rose with the 
mercury in the thermometer, 

When the first chill frost of the early 
fall nipped the tender leaves of the lasci- 
vious and over meandering pumpkin vine; 
with all the hippinessthat had been pictured 
to her, burning in her mind, and with the 
thoughts of a cheerful fire anda rosy corner 
where she and complainant could hibernate 
as happily əs two bear cubs, while the 
blasts of the coming winter would be sweep- 
ing down from Greenland’s iceclad peaks; 

Tais defendant put her hand in the com- 
plainant’s and the—“two souls with but a 
single thought—two hearis that beat as one” 
wandered away to plaintiff's cabin. 

But ere many days had passed away, and 
before the purple had scarce been brushed 
from of the grape, the defendant was rude- 
ly awakened from her dreams of love and 
a lifetime of happiness by the insouciant 
altitude, the coarse, oppressive and cruel 
treatment which shereceived at the hands 
of the complainant and thus her wedded 
life, sohappily begun, was soon thereafter 
clouded’ with discord, unhappiness and , 
despair~ Case and Comment. ; 


gagan batangane, AU, angan na wanan 


INDIAN CASES 


a Re at 


Vol. 165 








“19836 JOURNAL 
[The Editors do not hold themselvzs responsible for the views expressed by contributors.) 
| IMPERIAL ACTS 


(Continued from page 40, 165 Ind. Cas., Journal Section.) 


7. A strip of land (in Revetment Sec- 
tion IV) in the village Uttar Patenga (for- 
merly Patiya) between khals Nos.7 and 8 
measuring 3,800 feet by 900 feet more or less 
73°43 acres situated on the right bank of 
the river Karnaphuli, bounded on the north 
by the Karnaphuli river, on the south by 
paddy fields, on the east by Kawina khal, 
and on the west by Dakshinkata khal cover- 
ing Revisional Survey Plots Nos. 4633, 
4806, 4635, 4634, 4029, 4030, 4636, 4637, 
4639, 4633, 4619, 4632, 4631, 4675, 4630, 


4629, 4623, 4627, 4626, 4625, 4624, 4623, 4622, 


4621, 4620, 4905, 4640, 4641 and 4642, 
8. Strips of land 
tion V) in the village Uttar Paienga bet- 
ween khals Nos. 8 and 9 measuring more 
or less 23°70 acres covering Revisional Sur- 
vey Plots Nos. 4643, 4928, 4924, 4719, 4867, 
4868 and 4720. E 

_9. Strips of land (in Reveiment Bec- 
tion V) in Mouza Purba, Patenga between 
_ khals Nos. 9 and 11 measuring more or 

less 96°65 acres covering Revisional Survey 
Plots Nos. 90,91, 527, 97, 93, 99, 101, 268, 

269, 270, 495, 497, 524, 525 and 530. 

10. Strips of land (in Revetment Sec- 
tion VI) in Mouzas Purba and Dakshin 
Patenga between khal 11 and Patenga 
Point measuring more or less 171°30 acres, 
covering Revisional Survey Plots Nos. part 
of 8859, part of 8858, part of 8860, part of 
8861, partof 8893, part of 8862, part of 8865, 
8863, 8864, part of 9620, part of 9519, part of 
9518, 9621, 9522, 9323, 9024, 9774, 9325, 
9627, 9775, 9323, 9828, part of 9312, part of 
9631, 9530, 9529, 9776, 9536, 9335, 9777, 9334, 


part of 9533, partof 9533, 9778, 9937, 9779, . 


part of 9547, part of 9346, 9548, 9730, 9781, 
9649, part of 9350, part of 9351, part of 
9655, part of 9793, 9356, 9782, 9783, 9372, 
part of 9570, part of 9369, part of 9368, 
9571, 9370,. 9374,. 9373, 9776, 9378, part of 
9795, part of 9384, 9383, 9382, 9381, 9380, 
9879, 9386, part of 9585, part of 9393, part 
of 9695, part of 9595, 9771, 9392, 9391, 9399, 
9689, 9587, 9588, 9701, 9704, 9709, . 9599, 
9598, 9697, 9705, 9705, 9707, 9772, part of 


. 9712, 9711, 9710, 9715, 9714, 9713, part of, 
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9722, 9719, 9718, 9720, 9723, 9724, 9726, 
9725, 9766, 9764, 9763, 9727, 9728, 9760, 
part of 9768, 9759, 9729, 9758, 9757, 9730, 
9731, 9732, 9733, part of 9514, part of 9513, 
part of 9511, part of 9512, part of 9599, 
9510, part of 9502, part of 9734, part of 
9736, 9756, 9754, 9753, 9752, 9751, 9749, 
9750, 9735, 9737, 9738, 9739, 9740, 9746, 9748, 
9747, 9745, 9744, 9741, 9742, part of 9743, 
part of 3443, part of 3444, part of 3445, part 
of 3449, 3450, 3470, 3471, 3468, 3469, 3472, 
8451, 3453, 3454, 3455, 3466, 3467, part of 
3452, 3456, part of 3458, part 3465, part of 
3462, part of 3463, part of 3552, partof 1199, 
part of 1200, part of 1201, part of 1203, 1202; 
part of 1205, 1204, part of 1207, 1206, 
part of 1186, part of 1180, part of 1209, part 
of 1197, part of 1193, part of 1208, part of 
1250, part: of 1249, part of 1248, part of 1247, 
part of 1244, partof 1256 part of 1240 part 
of 1251, 1252, 1258, 1257, 1259, 1260, 1261, 
part of 1253, part of 1152, part of 1263, part 
of 1264, 1261, 1262, part of 1238, 1239, 1236,. 
1235, 1234, 1230, part of 1243, 1231, part of 
1238, part of 1232, part of 1266, 
1225, part of 1151, part of 1224, part of 
1241, part of 1223, part of 1227, part of 1228, 
1229, 1226, part of 1213, part of 1242, and 
part of 1156, in Mouza Dakshin Patenga 
and the Revisional Survey Plots Nos. 503, 
498, 499, 500, part of 501, 504, part of 1264, 
part of 1265, part cf 1269, part of 1270, 
1350, part of 1271, part of 1272, part of 
1279, part of 1280, part of 1297, part of 1347, 
1281, 1298, 1299, part of 1905, part of 1906, 
part of 1723, 1908, 1907, part of 1724, part. 
of 1725, partof 1732, part of 1733, part of 
1734, part of 1735, part of 1804, 1805, 1806,. 
part of 1799, part of 1808, 1807, part of 1809, 
1810, part of 1812, 1811, part of 1816, 1817, 
part of 1819, 1818, part of 1920, 1821, part 
of 1824, 1823, 1822, part of 1825, part of 1829,. 
1839, part of 1838, part of 1842, 1841, part- 
of 1844, 1845, part of 1849, 1848, part of 1859, 
partof 1858, 1860, part of 1857, 1866, 1867,: 
1868, 1865, 1864, part of 1856, part of 1855, 
part of 1869, 1871, 1870, part of 1875, 1074, 
1873, 1877, 1878, part of 1876, part of 1883, . 
part of 1884, 1882, 1881, 1880, 1879, part.’ 
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of 1887, 1888, part cf 1891, 1890, part of 
1892, 1980, part of 1893, 1899, part of 1894, 
1898, part of 1895, 18935, part of 1902, part 
of 1761, and part of 1651,in Mouza Purba 
Patenga. 
11. Strips of additional land (in Revet- 
ment Section VI) in Mouza Dakshin Patenga 
from midway between Khals Nos. 15 and 
16 to the Patenga Point measuring more or 
less 16°30 acres, covering Revisional Survey 
Plots Nos. part of 9331, part of 9332, part 
of 9333, part of 9310, part of 9538, part of 
9547, part of 9646, part of 9645, part of 
9350, part of 9651, part of 9555, part of 
9793, part of 9570, part of 9369, part of 9667, 
part of 9668, part of 9795, part of 9684, 
part of 9796, part of 9693, part of 9595, part 
of 9694, part of 9385, part of 9695, part 
of 9712, part of 9722, part of 9521, part of 
9517, part of 9514, part of 9515, part of 
9513, part of 9511, part of 9512, part of 
9503, part of 9907, part of 9506, part of 
9509, part of 9502, part of 9734, part of 9736, 
part of 9501, part of 3441, part of 3442, part 
of 3443, part of $444, part of 3445, part of 
3449, part of 3452, part of 3456, part of 3457, 
part of 3458, part of 3064, part of 3465, 
part of 3463, part of 3461, part of 3552, part 
of 3462, part of 1199, part of 1198, part of 
1197, part of 1196, part of 1195, part of 
1186, partof 1180, part of 1209, part of 
1203, part of 1250, part of 1249, part of 1248, 
part cf 1247, part of 1244, part of 1246, 
part of 1240, part of 1243, part of 1242, part 
of 1213, part of 1241, part of 1222, part of 
1214, part of 1228, part of 1227, part of 
1223, part of 1154, part of 1153, part of 1150, 
part of 1152, part of 1224, part of 1151, 
part of 1266, and part of 1156. 
. 12. A strip of additional land Gn Revet- 
ment Section VI) in Mouza Dakshin Patenga 
(at Patenga Point) measuring more or less 
3°99 acres, covering Revisional Survey Plots 
Nos. part of 1223, part of 1153, part cf 1154. 
part of 1150, part of 1149, part of 1151, part 
of 1146, part of 1145, part of 1266, part of 
1267 and part of 1068. 
, 13. Strips of land (By-channel land) 
measuring more or less 28°65 acresin the 
village of Chur Lakhya, Police Station 
Patiya, Zilla Chittagong, bounded on the 
north by parls of Cadastral Survey Plots 
Nos. 5471, 5478, 5476, 5619, 5705, 3326, 3320, 
3318, 3314, of Mouza Chur Lakhya and 
Parts of Cadastral Survey Plots Nos. 36], 
363,.370, 277, of Chak Moheshkhali, on the 
cuth by parts of Cadastral Survey Plots 
Nos. 5502, 5494, 5492, 5489, 5484, 5621, 3308, 
, 3829, 3366, 3365, 3338, 3339, 3340, 3343, of 
Chur Lakhya and parts of Cadastral Sur- 
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vey Plots Nos. 371, 370, 372, 373, of Chak 
Moheshkhali, on the east by paris of Cadas- 
tral Survey Plots Nos. 3305, 3306, 3339, 
3340, 5705, 5620, 5477, 5480, 5481, 5482, 5484, 
5485, of Mouza Chur Lakhya and parts of 
Cadastral Survey Piols Nos. 371, 372, 370, 
373, of Chak Moheshkhali, on the west by 
parts of Cadastral Survey Piots Nos. 5496, 
5491, 5502, 5620, 5617, 9705, of Mouza Chur 
Lakhya and parts of Cadastral Survey 


Plots Nos. 370,372, 373, of Chak Mohesh- |" 


khali, covering Revisional Survey Plots 
Nos. 190, 191, 194,195, 201, 202, 203, 204, 
205, 203, 207, 208, 229, 230, 231, 232, 233, 234, 
235, and 239 in Mouza Dangar Char and 
Revisional Survey Plots Nos. 7934, 5603, 
5515, 5602, 5605, 5608, 7904, 5559, 6856, 
6857, 6858, 6854, 6549, 6848, 6846, 6869, 6868, 
6870, 6871, 6904, 6832, and 6828, in Mouza 
Chur Lakhya. 
(b) Acquired for the Kutubdia Lighthouse. 
14. Pieces of land in village Dhukshin 
Dhurung (known as Kutubdia) measured 
at the Cadastral Survey in Plots Nos. 9370, 
5371, 5372, 5374, 5375, 5376 and 5377, 
covering Revisional Survey Plots Nos. part 
of 1017, part of 1018 and part of 1022. 


(c) Acquired for boat regisiralion. 

15. A piece of land at Shahamirpur (for- 
merly Shamshernagar) for Boat Legistra- 
tion Office and staff quarters (known as 
Kurumkhal Boat Registration Office) 
situated on the left bank of the Kurumk hat 
measuring 100 feet by 60 feet, more or less 
"10 acre, bounded on the north by the 
Kurumkhal, on the south and east by paddy 
fields, on the west by Karnafuli River cover- 
ing Revisional Survey Plot No. 12349. 

16. A piece of land for Boat Registration 
Office and staff quarters at Chaktai measur- 
ing 100 feet by 80 feet, more or less "13 acre 
situated on the right bank of the Chaktai 
khal bounded on the north, west and south 
by private land and on the east by Chaktai 
khal, covering MRevisional Survey Plets 
Nos. 1677 and 1678 in Mouza Sujakatgar 
and Revisional Survey Plot No. 1774 in 
Mouza Patharghata. 


(d) Acquired for Patenga Beacon. 
17. A piece of land measuring more or 


less 0'15 acre in Mouza Dakshin Patenga 
covering Revisional Survey Plot No. 3555. 


(e) Acquired for the stteof fiont Inner 
Bar Leading Light. 


18. A piece of landin Mouza Badalpvra 
measuring more or less O'LOS acre covering 
part of Revisional Survey Plot No, 165. - 


"1936 


(A) Acquired for approach road to Sanito- 
rium Bungalow at Juldia. 

19.:A piece of land measuring more or 
less 0'468 acre covering Revisional Survey 
Plots Nos. part of 158A, part of 1139, 846A, 
part of 1140, part of 38A, part of 111A, part 
of 1141, 38, part of 35A, 35, 41A, 49A, 52A, 
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(k) Acquired for the site of Nautical Sur- 
veyor and Secretary's residence at Palton. 
95. Strips of land in Mouza Lalkhan 
Bazar Ward B, measuring more or less 
6°93 acres covering Revisional Survey Plots 
Nos. 1845, 1858, 1859, 1880, 1861, 1872, 1562, 
part of 1863, part of 1934, 1933, and part of 


part of 50, part of GOSA, in Mouza Bandar 1965 


and Revisional Survey Plots Nos. part of 87, 
part of 88, part of 89, part of 91, and part 
of 246 in Mouza Rangadia, Police Station 
Anwara, Chittagong. 


(g) Acquired for new site of Port Commis- 
sioner’s Workshop and store at Gosaildanga. 

20. A piece Of land (known as Turner 
Morrisons’ land) in Mouza Gosaildanga 
measuring more or less 3'05 acres covering 
Revisional Survey Plots Nos, 4957, 4956, 
4955, 4947, 4973, 5011, 4958, 4972, 4950, 4970, 
4971, 4931, 4932, 4933, 4949, 4950, 4953, 
4951, 4959, 4952, 4954, 4948, 4954, 4955, 
4945, 4946, 4944, 4941, 4942, 49140, 4997, part 
of re part of 4959, part of 4938, and part 
of 49193. 


21. A piece of additional land (known as 
Turner Morrisons’ land) in Mouza Gosail- 
danga measuring more or less 1°60 acres 
covering Revisional Survey Plots Nos. 5012, 
4936, 4987, 4988, 4089, 4990, 4991, 4992, 4993, 
4994, 4993, 4995, 4993, part of 5013, part of 
4974, part of 4969, part of 4968, part of 4987, 
part of 4986, part of 4999, part of 5000 and 
part of 4943. 


(h) Acquired for coal yard and siding at 
\Madarbart. ° 
- 22. A piece of land (known as Arracan 
yard land) in Mouza Madarbari measuring 
more or less 1°95 acres covering Revisional 


Survey Plots Nos. 1272, 1271, 1277, 1278, 


1273, 1274, 1270, 1279, and 1280. 
(i) Acquired for site of slipway at Monohar- 
khali 


23. Strips of land in Mouza Monohar- 
khali measuring more or less 3°84 acres 
covering Revisional Survey Plots Nos. 202, 
200, 265, 201, 204, 205, 206, 410, 375, 413, 


i 376, 377, 193 and 250, 
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(j) Acquired for the improvement of Port 
Staff quarters at Monoharkhali and 
Feringhibazar. 


P 
24. Strips of land measuring more or less 


11°37 acres covering Revisional Survey 

Plots Nos. 596, 543, 555, 544, 545 and part 

of 549 in Mouza Monoharkhali, Revisional 

Survey Plot No. 728in Mouza Guribazar 

and Revisional Survey Plots Nos. 242, 243, 

ae 245, and part of 246 in Mouga Feringhi- 
azar. ° 


Part HL.—[MMOVABLE PROPERTY HELD ON 


Rent. : 

1. A plot of land for Bench Mark Pillar 
in Mouza Bandar measuring more or less 
"19 acre covering Revisional Survey Plot 
No. 1145.” 


papeka en etek a oman 


ACT NO. XXIOF 1936. 


THE CODE OF CIVIL PROCEDURE (AMEND- 
MENT) ACT, 1936, 


Received the assent of the Governor-General on 
the 27th October, 1936, and published in the Gazette of 
India, Part IV, dated Tth November, 1936 


An Act further to amend the Code of 
Civil Procedure, 1908, fur certain purposes. 
Whereas it is expedient further to 
amend the Code of Civil Procedure, 1908, 
for the purposes hereinafter appearing ; 
It is hereby enacted as follows : 


1. Short title. ie 
This Act may be called the Code of Civil 
Procedure (Amendment) Act, 1936. 


2. Addition of proviso to section 51, Act 
V of 1908. 

To section 51 cf the Code of Oivil Pro- 
‘cedure, 1908 (hereinafter referred to as the 
said Code), the following proviso shall be 
added namely :— 7 


“Provided that where the decree is for 
the payment of money execution 
by detention in prison shall not 
be ordered unless, after giving the 
judgment-debtor an opportunity 
of showing cause why he should 
not be committed to prison, the 
Court, for reasons recorded in 
writing, is satisfied— | 

(a) that the judgment-debtor, with the 
object or effect of obstructing or 
delaying the execution of the 
decree, — 

is likely to abscond or leave the local 
limits of the jurisdiction of the 
Court, or oss | 

(ii) has, after the institution of the suit 
in which the decree was passed,, 
dishonestly transferred, con- 
cealed, or removed any part of 
his property or committed anys 


——— 


44 JOURNAL 


other act of bad faith in relation 
to his property ; or 
(b) that the judgment-debtor has, or 
has had since the date of the dec- 
ree, the means to pay the amount 
of the decree or some substantial 
part thereof and refuses or neg- 
lects or has refused or neglected to 
pay the same, or 

(c) that the decree is fora sum for which 
the judgment-debtor was bound 
ina fiduciary capacity to account. 
Explanation.—In the calculation of the 
means of the judgment-deblor for the 
purposes of clause (b), there shall be left out 
of account any property which, by or under 
any law or custom having the force of law 
for thetime being in force, is exempt from 

attachment in execution of the decree.” 
3. Amendment of rule 37, Order KAL in 


the First Schedule ActV of 1908. 


In sub-rule (1) of rule 37 of Order XXI 


.in tke First Schedule to the said Code, for 


the word “may” the word “shall” shall be 


‘substituted, and to tbe sub-rule the follow- 


ing proviso shall be added, namely :— 
‘Provided that such notice shall not be 
necessary if the Court is satisfied, 
by affidavit, or otherwise, that, 
with the object or effect of delay- 
ing the execution of the decree, 
the judgment-debtcr is likely to 
abscond orleave the local limits of 

the jurisdiction of the Court.” 


4. Repeal of rule 40, Order XXI in the 


‘First Schedule, Act V of 1908, and insertion 
:of new rule in place thereof. 


For rule 40 of Order XXI in the First 


Schedule tothe said Code together with 


any alterations therein or additions thereto 
made under section 122 of the said Code 


‘the following rule shall be substituted, 


namely :— 


“40 Proceedings on appearance of judg- 
ment-debtor in obedience to notice or after 
arrest. 

(1) When a judgment-debtor appears 
before the Court in obedience to a 
noticeissued under rule 37, or is 
brought hefore the Court after 
being arrested in execution of a 
decree for the payment of money, 
the Court shall proceed to hear 
the decree-holder and take all 
such evidence as may be produced 
by him ig support of his applica- 
tion for execution and shall then 
give the judgment-debtor an op- 
portunity of showing cause why he 
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should not be committed to the 
civil prison. 

(2) Pending the conclusion of the in- 
quiry under sub-rule (1) the Court 
may, in its discretion order the 
judgment-debtor to be detained in 
the custody of an officer of the 
Court or release him on his furnish- 
ing security to the satisfaction of 
the Court for his appearancé when | 
required. 

(3) Upon the conclusion of the inquiry 
under sub-rule (1) the Court may, 
subject to the provisions of section 
51 and to the other provisions of 
this Code, make an order for the 
detention of the judgment-debtor 
in tke civil prison and shal], in that 
event, cause him to be arrested if 

. heis notalready under arrest : 

Provided that in order to give the 
judgment-debtor an opportunity 
of satisfying the de3ree, the Court 
may, before making the order of 
detention, leave the judgment- 
debtor ia the custody of an officer 
of the Court for a specified period 
not exceeding fifteen days or release 
him on his furnishing security to 
the satisfaction of the Court for his 
appearance at the expiration of 
the specified period if the decree 
be not sooner satisfied. 

(4) A judgment-debtor released under 
this rule may be re-arrested. 

(5) When the Court does not make an 
order of detention under sub-rule 
(3), it shall disallow the application 
and, if the judgment-debtor is 
under arrest, direct his release.” 





— 


ACT NO. XXII OF 1936. 
THE INDIAN COMPANIES (AMENDMENT) ACT, 


Received the assent of the Governor-General on the 
27th October, 1936, and published in the Gazette 
of India, Part IV, dated 7th N ovember 1936. 

An Act further to amend the Indian Com- 
panies Act, 1913, for certain purposes. 

Whereas it is expedient further to amend 
the Indian Companies Act, 1913, for the 
purposes hereinafter appearing; It is 
hereby enacted as follows: 


(1) Short title and commencement. 
(1) This Act may be called the Indian 
Companies (Amendment) Act, 1936. 


(2) It shall come into force on such date 
as the Gevernor-General in Council may, 
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by notification in the’ Gazette of India, 
appoint in this behalf. ` 


an Amendment of section 2, Act VII of 
13. 


(1) Section 2 of the Indian Companies © 


Act, 1913 (hereinafter referred to as the 
said Act), shall be: re-numbered as sub- 
section (1) of that section and in that sec- 
tion as .s0 re-numbered— 


Š (a) for clause (9) the following clauses - 


shall be substituted, namely :— 


(9) ‘manager’ means a person who, - 


subject to the control and direc- 
tion of the directors has the ma- 


nagement of the whole affairs ofa . 


company, and includes a director 
orany other person occupying the 
position of a manager by whatever 
name called and whether under a 
contract of service cr not: 


(9A) ‘managing agent’ means a person, 
firm or company entitled to the 
management of the whole affairs 


of a company by virtue of an agree- - 


ment with the company, and under 
the control and direction of the 
directors except tothe extent, if 
any, otherwise provided for in the 
agreement, and includes any per- 
son, firm or company occupying 
such position by whatever name 


9 


called :”; 


Explanation.—If a person occupying the ` 


position of a managing agent calls 

himself a manager he shall never- 

theless be regarded as managing 

agent and not as manager for the 
_ purposes of this Act. 

(b) in clause (ii), after the word “direc- 
tor” the words “managing agent” 
shall be inserted. 

(c) for clause (13) the following clause 
shall be substituted, namely :— 

“(13) ‘private company’ means a com- 
pany which by its articles— 

(a) restricts the right to transfer the 
‘shares, if any; and 

(b) limits the number of its members to 


fifty not including persons who are ` 


in ne employment of the company; 

an 

(c} prohibits any invitation to the pub- 
lic to subscribe for the shares, if 
any, or debentures of the com- 
‘pany: 

Previded that where two or more per- 

4 song hold one or more shares in 2 

sees company jointly.they shall, for the 


purposes of this definition, be 
ireated as a single member:”; 


(d) after clause (13) the following clause 


shall be inserted, namely: — 

“(13A) ‘public company’ means a com- 
pany incorporated under this Act 
or under the Indian Companies 
Act, 1882, or under the Indian Com- 
panies Act, 1866, or under any Act 
repealed thereby, which is not a 
private company:”; 
and 

(e) to clause (14) the following words 
shall be added, namely :— 

“ but shall not include any trade ad- 
vertisement which shows on the 
face of it that a formal prospectus 
has been prepared and filed’. 


(2) To section 2 as so re-numbered the 
following sub-secticn shall be added, namc- 


© an 


KO Where ihe assets of a company con- 


sist in whole or in part of shares 
in another company, whether held 
directly or through a nominee and 
whether that other company is a 
company within the meaning of 
this Act or not, and 
(a) the amount of the shares so held is 
at ihe time when the accounts of 
the holding company are made up 
more than fifty per cent. of the 
issued share capital of that other 
company or such as to entitle the 
. company to more than fifty per 
cent. of the voting power in that 
other company, or 


(b) the company has power (not being 


power vested in it by virtue only 
of the provisions of a debenture 
trust deed or by virtue of shares 
issued to it for the purpose in 
pursuance of those provisions) di- 
rectly cr indirectly to appoint the 
majority of the directors of that 
other company, 

that other company shall be de- 
emed to be a subsidiary com- 
pany within the meaning of this 
Act, and the expression ‘subsidiary 
company’ in this Act means a com- 
pany in the case of which the con- 
ditions of this sub-section are satis- 
fied and includes a subsidiary com- 
pany of such company: 

Provided ihat where a company the or- 
dinary business of which includes 
the lending of money holds shares 
in another company as security 

- only, no account shall, for the pur- 
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pose of determining under this 
section whether that other company 


is a subsidiary company, be taken 


of the shares so held. 


3. Amendment of section 4, Act VII of 
1913. 
To section 4 of the said Act the follow- 


‘ing sub-sections shall be added, namely:— 


(3) This section shall not apply to a 
joint family carrying on joint 
family trade or business and where 
two or more such joint families 
form a partnership, in computing 
the number of persons for the pur- 
poses of this section, minor mem- 
bers of such families shall be ex- 
cluded. 

(4) Every member of a company, as- 
sociation cr partnership carrying 
on business in contravention of this 
section shall be personally liable 
for all liabilities incurred in such 
business. 

(5) Any person who is amember ofa 
company, association or partner- 
ship formed in contravention of 
ihis section shall be punishable 
with fine not exceeding one thou- 
sand rupees.” 

4. Substitution of new section for section 
9, Act VII of 1913. 

For section 9 of the said Act the following 
section shall be substituled, namely:— 


“9, Printing and signature of memo- 
randum. : 
The memorandum shall— 
(a) be printed, 
(b) be divided into paragraphs numbered 
consecutively, and 


(e) be signed by each subscriber (who . 


shalladd his address and descrip- 
tion) in the presence of at least one 
witness who shall attest the sig- 
nature.” 
ie Amendment of section 10, Act VII of 
1913. 
To section 10 of the said Act, the follow- 


_ ing proviso shall be added, namely: — 


Provided that any provision in the memo- 
randum relating to the appoint- 
ment of a manager or managing 
agent and other matters of a like 
nature incidental or subsidiary to 
the main objects of the company, 
shall not be deemed to be such 
condition.” 

6. Amendment of section 11, Act VII 


- of 1913. 


_ For sub-section (3) of section 11 of the 
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said Act the following sub-section shall be 
substituted, namely:— 
“(3) Except with the previous consent in 
writing of the Governor-General in 
Counci], no company shall be re- 
gistered by a name which— 
(a) contains any of the following words, 


namely, ‘Crown’; ‘Emperor’, 
‘Empire’, ‘Empress’; Federal’, 


‘Imperial’, ‘King’, ‘Queen’; ‘Royal’, 
‘State’, ‘Reserve Bank’, ‘Bank of 
Bengal’, ‘Bank of Madras’, ‘Bank of 
Bombay’, or any word which 
suggests oris calculated to suggest 
the patronage of His Majesty or of 
any member of the Royal Family 
or any connection with His 
Majesty’s Government or any 
department thereof; or 
(b) contains the word ‘Municipal’ or 
‘Chartered’ or any word which 
suggests or is calculated to suggest 
connection with any municipality 
‘or other local authority or with any 
society or body incorporated by 
Royal Charter: 
Provided that nothing in this sub-section 
shall apply to companies registered 


oe the commencement of this 
et.” 


Re Amendment of section 12, Act VII of 
1913. 

In sub-section (1) of section 12 of the 
said Act, after clause (e) the following word 
and clauses shall be added, namely;— 

Stor 
(f) to seil or dispose of the whole or any 
part of the undertaking of the 
company; cr 
(g) to amalgamate with any other 
company or body of persons.” 


= Amendment of section 17, Act VII of 
1913. 

To sub-section (2) of section 17 of the 
said Act the following shall be added, 
namely: — 

‘and shall in any event be deemed to 
contain regulations identical with 
orto ihe same effect as regulation 
56, regulation 66, regulation 71, 
regulations 78, 79, 80, 51 and 82, 
regulation 95, regulation 97, regula- . 
tion 105, regulation 107 and regula- 
tions 112,113, 114, 115 and 116 

contained in that Table: 

Provided that regulation 78 shal] not be 
deemed to he included in the 
articles ofany private company ex- 
cept atprivate company which-is 
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the subsidiary company of a public 
company: 

Provided further that regulation 107 
shall be deemed to require that a 
statement of the reasons why of the 
whole amount of any item of 
expenditure which may in fairness 
be distributed over several years, 
only a portion thereof is charged 

. ‘against the income of the year, 
: shall be shown in the profit and 
loss account, unless the company 
in general meeting shall determine 
- otherwise.” 
9. Amendment of section 19, Act VII 


of 1913. 
Tn clause (c) of section 19 of the said Act 


after the word “memorandum” the brackets . 


and words “(who shall add his address and 
description)” shall be inserted. 


10. Insertion of new Section 20A in Act 


VII of 1918. 

After section 20 of the said Act the 
following section shall be inserted, 
namely:— 


“20A. Effect of alteration in memorandum 
or articles, 

Notwithstanding anything in the memo- 
randum or articles of a company, no 
member of the company shall be 
bound by an alleration made in the 
memorandum or articles after the 

‘date on which he became a membér 
if and so far as the alteration 
requires him to take or subscribe 
for more shares than ihe number 
held by him at the date on which 
the alteration is made, or in any 
way increases -his liability as at 
that date to contribute to the share 
capital of, otherwise to pay money 
. to, the company: : 

Provided that this section shall not 
apply in any case where tle 
member agrees in writing either 
before or after the alteration is 
made to be bound thereby.” 

an Amendmet of section 25, Act VII of 
la. 

In sub-section (1) of section 25 of the 
said Act, for the words “at his request, and” 
the words “at his request and within four- 
teen days thereof” shall be substituted. 


12. Insertion of new section 25A in Act 
VII of 1913. 

After section 25 of the said Act ike foilow- 
ing section shall be inserted, namely:— 

“25-A. Alteration. of memorandum or 
wrticles to be noted in every capy. 
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(1) Where an alteration is made in the 
memorandum or articles of a 
company, every copy of the memo- 
randum or articles issued after the 
date cf the alteration shall be in 
accordance with the alteration. 

If, where any such alteration has been 
made, the company atany time 
after the date of the alteration 
-issues any copies of the memoran- 
dum or articles which are notin 
accordance with the alteration, it 
shall be liable toa fine not exceed- 
ing ten rupees for each copy so 
issued and every officer of the 
company who is knowingly and 
wilfully in default shall be liable to 
the like penalty.” 

13. Amendment of section 26, Act VIT 

of 1913. 

In sub-section (3) of secticn 26 of the said 
Act, for the words “and of filing lists of 
members and direstors and managers with 
the registrar” the words “and of sending 
lists of members to the registrar’ shall be 
substituted. 


14, Insertion of new section 31-A in Act 
VII of 1918. 

After section 91 of the said Act the fol- 
lowing section shall be inserted, namely :— 

“31-A. Index of members of company 

(1) Every company having more than 
fifty members, shall, unless the 
register of members is in such a 

| formas to constitute in itself an 
‘index, keep an index of the names 
of the members of the company 
and shall within fourteen days after 
the date on which any alteration 
is made in the register of members 
make any necessary alteration in 
the index. ` 

(2) The index, which may be in the 
form of a card index, shall in 

respect of each member contain a 
sufficient indication to enable the 
account of that member in the 
register to be readily found. 

(3) If default is made in complying with 
this section, the company and every 
officer 01 the company who is know- 
ingly and wilfully in default shal] 
be liable to a fine not exceeding fifty 
rupees.” 


‘a: 5. Amendment of section 32, Act VII of 

13. | A 

In section 32 of the said Act,— 

(a) in sub-section (1), after the word 
“shall” the words “within eighteen. 


Zs 


months from its. incorpor.tion and, 


thereafter” shall be inserted; 
(b) in sub-section (2),— 


(i) in clause (f) for the words “in 
respect of any debentures” the 
words “in respect of any shares 
or debentures” shall be substitut- 
ed, and to that clause the words 
“or so such thereof as has not 
been written off at the date of 
the return” shall be added; and 

“(ijin clause (2), for the words 
“ihe managers of the company” 
the following words shall be sub- 
stituted, namely : — 

“the managers or managing agents 
of the company,and the changes in 


the personnel of the directors, man- - 


agers and managing agents since 
the last return together with the 
dates on which they took place”; 
(c) in sub-section (3), for the words 
“seven days” the words “twenty- 
one days” shall be substituted; and 
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(d) sub-section (4) shall be re-numbered 
as sub-section (5) and the following 
sub section shall be inserted as sub- 
section (4), namely :— 

“(4) A private company shall send with 
the annual return required by 
sub-section (1) a certificate signed 
by a director or other officer of 
the company that the company has 
not, since the date of the last 
return or, in the case of a first 
relurn, since the date of the in- 
corporation of the company, issued 
any invitation to the public to 
subscribe for any shares or deben- 
tures of the company, and where 
the annual return discloses the 
fact that the number of members 
of the company exceeds fifty, also 
a cerlifeate so signed that the 
excess consists wholly of persons 
who under sub-clause (6) of clause 
13 of sub-section (1) of section 2 
are not to be included in reckoning 
the number of fifty”. l 


(To be continued.) 


Extracts from Contemporaries. 


Proof of Sobriety. 

A motorist who was charged at the Croy- 
don police court last week with being under 
the influence of drink while in charge of a 
car was able to satisfy the bench that the 
charge had not been made out when he 


proved that, in order to demonstrate his. 


sobriety, he wrote backwards and perform- 
ed a trick with matches ‘and a glass of water. 
A doctor called for the prosecution admitted 
that this required “a certain amount of 
careful co-ordination.” 

Since the gravamen of the charge under 
section 15 of the Road Traffic Act, 1930, is 
the inability to exercise proper 
over the car caused by drinkor drug, it is 
a convincing defence when there is proof 
of co-ordination and control in other res- 
pects. If by chance aman who was quite 
drunk were able to show complete control 
of acar, he would, no doubt, havea good 
defence to a charge under section 15. 
“Under section 12 of the Licensing Act, 
1872, the position is different. It is an 
offence to be drunk in charge of a vehicle, 
and the question of the ability to control 
it does not arise. However, it will be re- 
membered that Section 15 (3) of the Road 
Traffic Act, 1930, expressly provides that a 
person liable to be charged under section 15, 


control 


shall not be liable to be charged under 
section 12 of the Licensing Act, 1872. Itis, 
of course, quite unlikely that anyone ap- 
parently able to control a car would ever 
be accused of being drunk.—Justice of the 
Peace, dated October 3, 1936. 


The Sober Juggler. 

An idea to enliven the rather sordid de- 
tails of many a morning courtis provided 
by this Croydon motorist. True, by next 
morning the alleged excess-will have worn 
of: jugglery asa proof of steadiness must 
be done upon the spot. But why not a 
strong light and cinecamera ? The idea can 
be extended. A Southend motorist of seven- 
ty-three slooped to lick an ice cream held 
before him by an elder friend, his passen- 
ger, and collided with a tree, but denied 
driving without duecare. Why should the 
iwo sepluagenarians be denied the oppor- 
tunity of demonstrating, by exhibition of a 
slow motion film in court, that they can 
lick ice creams and simultaneously manage 
the controls and the speedometer ? The 
film rights should be lucrative and (like 
costs) could follow the event,to the benefit 
of public funds, or the impugned performer 
on the ice cream cornet, as the case might 


be—Justice of the Peace. | i 
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16. Substitution of new section for section 
34, Act VII of 1918. 

For section 34 of the said Act the follow- 
ing section shall be substituted, namely :— 


“34, Transfer of shares. 

(1) An application for the registration of 
the transfer of shares in a company 
may be made either by the 
transferor or the transferee, pro- 
vided that where such applica- 
tion is made by the trans- 
feror no registration shall in the 
case of partly paid shares be 
effected unless the company gives 
notice of the application to the 
transferee and subject to the pro- 
visions of sub-section (4) the com- 
pany shall, unless objection is 
made by the transferee within two 
weeks from the date of receipt of 
the notice, enter inits register of 
members the name of the trans- 
feree in the same manner and sub- 
ject tothe same conditions . as if 
the application for registration was 
made by the transferee. 

(2) For the purposes of sub-section (1) 
notice to the transferee shall be 
deemed to have been duly given if 
despatched by prepaid post tothe 
transferee at the address given in 
the instrument of transfer and 
shall be deemed to have been 
delivered in the ordinary course 
of post. 

(3) 1t shall not be lawful for the com- 
pany to register a transfer of 
shares in or debentures of the 
company unless the proper instru- 
ment of transfer duly stamped and 
executed by the transferor and the 
transferee has been delivered to 
the company along with the scrip: 

Proyided that, where it is proyed to the 
satisfaction of the directors of the 
company that an instrument of 
transfer signed by the transferor 
and transferee has been lost, tho 
cémpany may, if the directors think 
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fit, on an application in wriling 
made by the transferee and bearing 
the stamp required by an instru- 
ment of transfer, register the trans- 
fer on such terms as to indemnity 
as the directors may think fit. 


(4) If a company refuses to register the 


transfer of any shares or deben- 
tures, the company shall within two 
months from the date on which the 
insirument of transfer was lodged 
with the company, send to the 
transferee and the transferor notice 
of the refusal, 


(5) If default is made in complying 


with sub-section (4) of this section, 
the company and every director, 
manager, secretary or other officer 
of the company who is knowingly 
a party to the default shall be 
liable to a fine not exceeding fifty 
rupees for every day during which 
the default continues. 


(6) Nothing in sub-section (8) shall pre- 


judice any power of the company 
to register as share-holder or 
debenture-holder any person to 
whom the right to any shares in 
or debentures of the company has 
been transmitted by operation of 
law. . 


(7) Nothing in this section shall pre- 


judice any power of the company 
under its articles to refuse to 
register the transfer of any shares.” 


17. Amendment of section 36, Act VII of 


In section 36 of the said Act,— 
(a) (i) in sub-section (1), afterthe word 


“company” where it first occurs the 
words “and the index of members” 
shall be inserted; 


(24) to sub-section (1) the words “Any 


such member or other perscn’ 
may make,extracts therefrons" 
shall be added at the end; 


(b) tosub-section (2) the following wordy 


shall be added, namely:— 
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“and the company shall cause any copy 
so required by any ‘person to be 
sent to that person within a period 

.of ten-days, exclusive of non-work- 
ing days and days on which the 
transfer books of the company 
“varė closed, commencing on the day 
next after the day on which the 


requirement is received by the com- — 


pany” ; and 

6) fot sub-section (8) the following 

sub-section shall be substituted, 

`- nanely:— ’ 

“{3) If any inspection required. under 
- this section -is refused or if any 
copy required under this section 
is not sent within the proper period 
the company and every officer of 
the company who is in default 
shall be liable in respect of each 
Offence to a fine not exceeding 
twenty rupees and to a further 
fine not. exceeding twenty rupees 
for every day during which the 

> refusal or default continues and 
the Court may by an order compel 
‘an Immediate inspection of the 
register and index or direct that 

copies’ required shall be sent to 
o. the persons requiring them.” 
= ac Amendment of section 37, Act VII of 
1913: l 
| In section 37 of the said Act, — 
(a) after the-word “giving” the words 
_ seven days’ previous” shall be 
“ee, Bdded; 

a: tb) for the word “thirty” the word “forty- 

_| five” shall be substituted; and 

= (é) the words “but not exceeding thirty 

days at a time” shall be added at 

the end. 

a Amendment of section 39, Act VII of 


~ 


zj t 


913. 
To section 39 of the said Act the following 
g words shall be added, namely:— 
“within a fortnight from the date of the 
completion of the order”. ; 
E Amendment of section 43, Act VEL of 
1913. 4 
e - Section 43 of the said Act shall be re- 
numbered as sub-section (1) of that section 
‘and ‘to the section asso re-numbered the fol- 
lowing sub-section shall be added, namely: — 
- ' “Q) Nothing in this sectionshall apply 
| ' toa private company.” 
rick Amendment of section 50, Act VII of 
1913. ' 
in section 50 of the asid Act,— 
(a) in sub-section (2), the words “with 
respect to sub-division of shares” 
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shall be omitted, and for the words 
“by special resolution” the words 
“by the company in general meet- 
ing” shall be substituted ; 

(b) sub-sections (3) and (4) shall be 
omitted and sub-section (5) shall 
be renumbered as sub-section (3); 
and 

(c) after sub-section (5) as so re-num- 
bered the following sub-sectio 
shal] be added, namely:— 5 

(4) The company shall file with the 
registrar notice of the exercise of 
any power referred to in clause 
(d) or clause (e) of sub-section (1) 
within fifteen days from ihe ex- 

= ercise thereof.” 

ae Amendment of section 53, Act VII of 
1913. 

Tn section 53 of the said Act,— 

(a) in sub-section (1) the words “or in 
the case of a special resolulion the 
confirmation” shall be omitted; 

(b) sub-section (2) shall be re-numbered 
as sub-section (3) and the following 
sub-section shall be inserted as 
sub-section (2), namely:—— 

(2) The notice to be given as aforesaid 
shall include particulars of the clau- 
ses of shares affected and the condi- 
tions (if any) subject to which the 
new shares are to be issued.” 

23. Amendment of section 54, Act VII of 
1913. 

In the proviso to sub-section (1) of 
section 54 of the said Act, the words “and 
confirmed ata meeting of shareholders of 
that class in the same manner asa special 
resolution of the company is required to be 
confirmed” shall be omitted. 


24. Insertion of new section 54A ‘in Act 
VII of 1913. 

After the heading “Reduction of Share 
Capital” and before section 55 the following 
section shall be inserted, namely:— 


“54A. Restrictions on purchase by company 
or loans by company for purchase of its own 
shares. 

(1) No company limited by shares shall 
have power to buy its own shares 
or the sharesof a public company 
of which it isasubsidiary company 
‘unless the consequent reduction of 
capital is effected and sanctioned 
in the manner provided by sections 
56 to 66. 

(2) Nocompany limited by shares other 
‘than a privalecompany not being 
a subsidiary company of a publig 
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company, shall give, whether di- 
rectly or indirecly, and whether by 
means of a loan, guarantee, the pro- 
vision of security or otherwise, any 
financial assistance for the purpose 
of or in connection with a purchase 
made or to be made by any person 
ofany shares in the company: 

Provided that nothing in this section 

: shall be taken to prohibit, where 
the lending of money is part of 
the ordinary business of a company 
the lending of money by the com- 
pany in the ordinary course of its 
business. 

(3) Ifa company acts in contravention 
of this section, the company and 
every officer ofthe company who 
is knowingly and wilfully in default 
shall be liable to a fine not exceed- 
ing one thousand rupees. 

(4) Nothing in this section shall affect 
the right of a company to redeem 
D shares issued under section 


aa Amendment ef section 55, Act VII of 


In section 55 of the said Act,— 
(a) sub-section (1) shall be omitted; and 
(b) sub-sections (2) and (3) shall be re- 
numbered as sub-sections (1) and 
(2), respectively. 
ae Amendment of section 56, Act VII of 
In section 56 of the said Act, the words 
“and confirmed” shall be omitted. 
ane Amendment of section 57, Act VIT of 
In section 57 of the said Act, for the word 
“confirmation”, where it first occurs, the 
word “passing” shall be substituted and for 
the words “the presentation of the petition 
for. confirming the reduction” the words 
“the making of the order confirming the 
reduction” shall be substituted. 


28. Insertion of new heading and sec- 
tion 664 in Act VII of 1913. 
After section 66 of the said Act the fcllow- 


ing heading and section shall be inserted, 


namely :— 


et Variation of Shareholders’ Rights. 
“66A. Rights of holders of special classes 
of shares. 

(1) If in the case of a company, the 
share capital of which is divided 
into different classes of shares, 
provision is made by the:memoran- 
dum “or articles for authorising the 
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variation of the rights attached to 
any class of shares in the company, 
subject to the consent of any 
specified proportion of the holders 
of the issued shares of that class 
or the sanction of a resolution 
passed at a separate meeting of 
the holders of those shares, and 
in pursuance of the said provision 
the rights attached to any such 
class of shares are at any time 
varied, the holders of not: less in 
the aggregate thun ten per cent. 
of the issued shares of that class, 
being persons who did not consent 
toor vote in favour cf the resolu- 
tion for the variation, may apply. 
tothe Court to have the variation 
cancelled, and where any such 
application is made, the variation 
shall not have effect unless and 
until it is confirmed by the Court. 


(2) An application under this section 


‘must be made within fourteen days 
after the date on which the con- 
sent was given or the resolution 
was passed, as the case may be, 
and may be made on behalfof the 
shareholders entitled to make the 
application hy such one or more 
of their number as they may 
appoint in writing for the pur- 


pose. 3 
(3) On any such application the Court, 


after hearing the applicant and 
any other persons who apply to 
the Court to be heard and appear 
to the Court to be interested in the 
application, may, if it is satisfied 
having regard to all the circum- 
stances of the case that the varia- 
tion would unfairly prejudice the 
shareholders of the class repre- 
sented by the applicant, disallow 
the variation and shall, if not so 
satisfied, confirm the variation. 


(4) The decision of the Court on any such 


application shall be final. 


(5) The company shall within fifteen 


days after the service on the 
company of any order made on 
any such application forward a 
copy of the order to the registrar 
and, if default is made in comply- 
ing with this provision, the com- 
pany and every officer of the 
company who is knowingly and 
wilfully in default shall be liable 
to a fine not exceeding fifty ° 
rupees. 
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. (6) The expression ‘variation ` in this 
section includes ‘ abrogation * and 
the expression ‘varied’ shall be 

; construed accordingly.” 
ae Amendment of section 71, Act VII of 

13. 

. In section 71 of the said Act,— 

(a) in sub-s. (2) for the word ‘“‘confirma- 
tion” the word “passing” shall be 
substituted and all the words after 
the word “memorandum” shall be 
omitted, and 

_ (b) sub-section (3) shall be omitted. 

30. Substitution of new section for sec- 
tion 72, Act VII of 1913. 

For section 72 of the said Act the 
following section shall be substituted, 
namely :— 

“72, Registered office of company. 

(1) A company shall as from the day 
on which it begins to carry on 
business, or as from the twenty- 
eighth day after the date of its 
incorporation, whichever is the 
earlier, have a registered office to 
which all communications and 
notices may be addressed. 

. (2) Notice of the situation of the re- 
gistered office and of any change 
therein shall be given within 


twenty-eight days after the date 
aarti NG |, à O. = 
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(2) If default is made in holding a 

. meeting in accordance with the 
provisions of this section, the 
company and every director or 
manager of the company who is 
knowingly and wilfully a party to 
the default shall be ‘liable to a 
fine not exceeding five hundred 
rupees. 


(3) If default is made as aforesaid, 
Court may,on the application of 
any member of the company, call 
or direct the calling of a general 
meeting of the company.” 


32. Substitution of new section for sec- 
tion 77, Act VII of 1913. 

For section 77 of the said Act the 
following section shall be substituted, 
namely :— 

“77, Statutory meeting of company. 

(1) Every company limited by shares 
and every company limited by 
guarantee and having a share 
capital shall, within a period of 
not less than one month nor more 
than six months from the date 
at which the company is entitled 
to commence business, hold a 

general meeting of the members 
of the company, which shall be 

1 a 3 
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' (f) the extent to which underwriting 


made thereout up toa date within 
seven days of the date of the re- 
port, exhibiting under distinctive 
headings the receipts of the com- 
pany from shares and debentures 
and other sources, the payments 
made thereout, and particulars 
concerning the balance remaining 
in hand, and an account or esti- 

-+ mate of the preliminary expenses of 
the company showing separately any 
commission or discount paid on the 
issue or sale of shares; 

(d) the names, addresses and descrip- 
tions of the directors, auditors, 
managing agenis and managers, 
if any, and secretary of the com- 
pany and the changes, if any, which 
have occurred since the date of 
the incorporation; 

(e) the particulars of any contract, the 
modification of which is to be sub- 
mitted to the meeting for its ap- 
proval, together with the parti- 
culars of ihe modification or pro- 
posed modification; 


contracts, if any, have been carried 


out; 

(g) the arrears, if any, due on calls from 
directors, managing agents and 
managers; and 

(h) the particulars of any commission 
or brokerage paid or to be paid in 
connection with the issue or sale 
ol shares to any director, managing 
agent or manager or a partner of 
ihe managing agent if the manag- 
ing agent is a firm or if the manag- 
ing agent isa private company a 
director thereof. 

(4) The statutory report shall, so far as 
it relates to the shares allotted by 
the company, and tothe cash re- 
ceived in respect of such shares and 
to the receipts and payments of 
the company, be certified as cor- 
rect by the auditors of the com! 


pany. 

(5) The directors shall cause a copy of 
the statutory report certified as re- 
quired by this section to be deli- 
vered to the registrar for registra- 
tion forthwith after the sending 
thereof to the members of the 


company. 

(6) The directors shall cause a list 
showing the names, descriptions 
and addresses of the members of 
the company, and the number of 
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shares held by them respectively, 
to be produced at the commence- 
ment of the meeting, and to remain 
open and accessible to any mem- 
ber of the company during the 
continuance of the meeting. 

(7) The members of the company, pre- 
sent at the meeting shall be at 
liberty to discuss any matter relat- 
ing tothe formation of the com- 
pany or arising out of ihe satutory 
report, whether previous notice has 
been given or not, but no resolution 
of which notice has not been given 
in accordance with the articles 
may be passed. 

(8) The meeting may adjourn from time 
to time, and at any adjourned 
meeting any resolution of which 
notice has been given in accord- 
ance with the articles, either be- 
fore or‘subsequently to the former 
meeting, may be passed, and the 
adjourned meeting shall have the 
same powers as an original meet- 


ing. 

(9) If a petition is presented to the Court 
in manner provided by Part V for 
winding up the company on tke 
ground of default in filing the 
statutory report or in holding the 
statutory meeting, the Court may 
instead of directing that the com- 
pany be wound up, give directions 
for the statutory report to be filed 
or a meeting to be held, or make 
such other order as may be just. 

(10) In the event of any default in ecm- 
plying with the provisions of this 
section every director of the com- 
pany who is guilty of or who know- 
ingly and wilfully authorises or 
permits the default shall be liable 
toa fine not exceeding five hund- 
red rupees. 

(11) This section shall not apply to a 
private company.” 


a Amendment of section 78, Act VII of 
1913. 

Sub-section (4) of section 78 of the said 
Act shall be omitted, sub-section (5) shall 
be re-numbered as sub-section (4) and after 
sub-section (9) as so re-numbered the fol- 


lowing sub-section shall be added, 
namely :— 
“(5) Any reasonable espenses incur- 


red by the requisitionists by 
reason Of the failure of the direc- 
tors duly to convene a meeting 
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shall be repaid to the requisi- l 


tionists by the company, and any 
sum so repaid shall be retained by 
the company out of any sums due 
or to become due from the com- 
pany by way of fees or other re- 
muteration for their services to 
such of the directors as were in 
default.” 
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shall be entitled to demand a poll; 

(d) an instrument appointing a proxy, if 
in the form set out in regulation 67 
of Teble A, shall not be questioned 
on the ground that it fails to comply 
with any special requirements speci- 
fied for such instruments by the 
articles; and 

(e) any shareholder whose nameis enter- 


edin the register of shareltolders 
of the company shall enjoy the same 
rights and be subject to the same 
liabilities as all other shareholders 
of the same class. 


“34. Substitution of new section for -sec 
tion 79, Act VII of 1913. 

For section 79 of the said Act the follow- 
ing section shall be substituted, namely:— 


“79 Provisions as to meetings and votes. 

(1) The following provisions shall have 
effect with respect to meetings of 
a company other than a private 
company not being a subsidiary of 
a public company and the proce- 
dure thereat, notwithstanding any 
provision made in the articles of 

_ the company in this behalf:— 

(a) a meeting of a company other than 
a meeting for the passing of a 
special resolution may be called 
by not less than fourteen days’ 
notice in writing; but with the 
consent of all the members entitled 
to receive notice of some particular 
meeting that meeting may be con: 
vened by such shorter notice and 
in such manner as those members 
may think fit; 

(b) notice of the meeting of a company 
with a statement of the business to 
be transacted at the meeting shall 
be served on every member in the 
manner in which notices are re- 
quired to be served by Table A 
and for the purpose of this clause 
the expression ‘Table A” means 
that table as for the time being in 
force; but the accidental omission 
to give notice to, or the non-receipt 
of notice by, any rnember shall not 
invalida'e the proceedings at any 

` meeting; - 

(c) five members present in person or 
by proxy, orthe chairman of the 
meeting, or any_member or mem- 
hers holding not less than one- 
tenth of the issued capital which 
carries Voting rights shall be entitl- 
ed to demand a poll: Provided that 
in the case of a private company 
if not mare than seven members are 
personally present, one member, 
and if more than seven members are 
personally present, two members 


(2) The following provisions shall have 
effect in sofar asthe article of the 
company do not make other provi- 
sion in that behalf :— 

(a) two or more members holding not 
less than one-tenth of the total share 
capital paid up or, if the company 
has not a share capital, not less 
than five per cent. in number of 
the members ofthe company may 
call a meeting ; 

(b) in the case of a private company two 
members and in the case of any 
oiher company five members per- 
sonally present shall be a quorum ; 

(c)) any member elected by members 
present at a meeting may be 
chairman thereof; a, 

(d) in the case of a company originally 
having a share capital, every mem- 
ber shall have one vote in respect 
of each share or each hundred 
rupees of stock held- by him, and 
in any other case every mem- 
ber shall have one vole; 

(e) on a poll votes may be given either 
personally or by proxy; 

(f) the instrument appointing a proxy 
shall be in writing under the 
hand of the appointor or of his 
attorney duly authorised in writ- 
ing, or. if the appointor is a 
corporation, either under seal or 
under the hand of an officer or 
an attorney duly authorised ; and 

(gj a proxy must be a member of the 
company. a l 

(3) Iffor any reason it is impractic- 
able to call a meeting of a com- 
pany in any manner in which 
meetings of that company may 
be called or to conduct that 
meeting of the company In man- 
ner prescribed by the articles or 
this Act, the Court may, either 
of iis own motion êr on the ap” 
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plication of any director of the 
company or of ahy member of 
the company who would be entitl- 
ed to vote at the meeting, order 
a meeting of the company to 
be called, held and conducted in 
such manner as the Court thinks 


JOURNAL 55 


ture of an officer of the company” shall be 
inserted, 

37, Amendment of section 83, Act VIL 
of 1913. 

To section 83 of the said Act, the follow- 
ing sub-sections shall be added, namely :— 


fit, and where any such order is . 
given may give such ancillary.. 


er consequential direction as it 
. thinks expedient, and any meeting 
called, held and conducted in 
accordance with any such order 
shall for all purposes be deemed 
to be-a meeting of the company 
duly called, held and conducted.” 


35. Amendment of section 81, Act VII 
of 1913. 
In section 81 of the said Act,— 


“(4) The books containing the minutes of 
proceedings of any general meeting 
of a company held after the com- 
mencement of the Indian Coin: 
panies (Amendment) Act, 1936, shall 
be kept at the registered office of 
the company and shall during 
business hours (subject to such 
reasonable restrictions as the com- 
pany may by its articles or in 
general meeting impose so that no 
less than two hours in each day be 
allowed for inspection) be open to 


y 


(a) for sub-section (2) the following sub- 
section shall be substituted, name- 


l 
(2) A resolution shall be a special 
resolution when it has been passed 


by such a majorily as is required ` 


for the passing of an exlraordinary 
resolution and at a general meeting 
of which not less than twenty-one 
days’ notice specifying the intention 
to propose the resolution as a special 
resclution has been duly given: 


Provided that, if allthe members entitled 


io attend and vote at any such 
meeting so agree,aresolution may 
be proposed and passed as a special 
resolution at a meeting of which 
less than twenty-one days’ notice 


has been given;” Fi 


(b) in sub-sections (3) and (4), for the 
words “‘is submitted to be passed or 
a2 special resolution is submitted to 
be passed or confirmed” the words 
“or a special resolution is submitted 
to be passed” shall be substituted; 

(c) in sub-section (4), the words follow- 
ing the words “a poll may be de- 
manded”™ shall be omitted ; and 

(d) at the end of sub-section (6} and 
sub-section (7), the words “or under 
this Act” shall be added. 


36. Amendment of section 82, Act VII 
of 1913. ; 
- In sub-section (1) of section 82 of the said 


Act, for the words “the confirmation of the 
special resolution or the passing of the ex- 
traordinary resolution, as the case may be,” 
the words “the passing thereof” shall be sub- 
stituted, and after the word “typewritten” the 
words “and duly certified under the bigna- 


the inspection of any member with- 
out charge. 

(5) Any member shall at any time after 
seven days from the meeting be 
entilled to be furnished within 
seven days after he has made a 
request in that behalf to the com- 
pany with a copy of any minutes 
referred to in sub-section (4) ata 
charge not exceeding six annas 
for every hundred words. 

(6) If any inspection required under 
sub-section (4) of this section is 
refused or if any copy required 
under sub-section (5) of this section 
is not furnished within the time 
specified in sub-section (5) the 
company and every officer of the 
company who is knowingly and 
wilfully in default shall be liable 
in respect of each offence toa fine 
not exceeding twenty-live rupees 
and toa further fine to twenty-five 
rupees for every day during which 
the default continues, 

(7) In the case of any such refusal or 
default, the Court may by order 
compel an immediate inspection of 
the booksin respectof all proceed- 
ings of general meetings or direct 
that the copies required ‘shall be 
sent tothe persons requiring them.” 


38. Amendment of section 883A, Act VHI 
of 1913. 


In section 83A of the said Act,— 
(a) for sub-section (1) the following 
shall be substituted, .namely:— 
“(1) Every company shall have at least 
three directors.”; and 
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(b) tosection (2) the words “except a 

private company being a subsidi- 

<. ary company of a public company” 
shall be added. 

39. Amendment of section 83B, Act VII 
of 1913. 

Section §3B of the said Act shall be re- 
numbered as sub-section (1) of ‘that section 
and tothe section as so re-numbered the 
following sub-section shall be added, 
namely:— 


(2) Notwithstanding anything contained 
in the articles of a company other 
than a private company not less 
than two-thirds of the whole num- 
ber of directors shall be persons 
whose period of office is liable to 
determination ab any time by re- 
tirement of directors in rotation: 

Provided that nothing herein contained 
shall apply toa. company incorporat- 
ed before the commencement of the 
Indian Companies (Amendment) 
‘Act, 1936, where by virtue of the 
articles of the company the number 
of directors whose period of office 
is liable to determination at any 
{ime by relirement of directors in 
rotation falls below the two-thirds 
proportion mentioned in this 
section.” 


40. Amendment of section 84, Act VII of 
1913. 
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In section £4 of the said Act,— 

(a) in clause (ii) of sub-section (1), 
for the words “a company limited by 
guarantee and” the word “com- 
panies” shall be substituted: after 
the brackets and words “(if any)”, 
where they first occur, the words 
“or taken from the company and 
paid or agreed to pay for ‘his quali- 
fication shares” shall be inserted, 
and after the brackets antl words 
“(if any)", where they occur for. 
the second time, the following words 
shall be added, namely:— 


“or made and filed with the registrar an 
affidavit to the effect that a number 
of shares, not less than his quali- 
fication (if any), are registered in his 
name”; , 

(b) in sub-section (2), after the word 
“articles” the words “if any,” shall 
be inserted; and 

(c) in sub-section (3), after the words 
“private company” the words “ora 
company which was a private com- 
pany before becoming a public 
company” shall be inserted. 


jae Amendment of section 85, Act VII of 
Sub-section (2) of section 85 of the said 
Act shall be omitted, and sub-section (3) of 


(To be continued.) 





that section shall be re-numbered as sub- 

section (2). 
Extract from Contemporaries. f 
In a trial at the Old Bailey recently 


No Right to Kill. 

In the eyes of the law no man has the 
right to determine the hour of his own death 
or of the death of another. If the survivor 
ina suicide pact be guilty, as he is of 
murder (R. v. Stormouth (1897), 61 J.P. 729; 
R. v. Abbott (1903), 67 J. P. 151), a fortiori 
he is guilty of murder who, however bene- 
ficent he may think his own action, wilfully 
kills another. 

Public sympathy is sometimes aroused by 
a case of murder in which the accused 
person has undoubtedly done nothing 
worse than bring fo a quick ending an 
incurable and agonising disease. In such 
a case the law cannot acquiesce, but the 
executive usually intervenes after trial and 
sentence to mitigate the severity of the 
law. Toadmit that killing from motives 
of affection was legally justifiable would 
be so dangerous that it cannot be even 
entertained, 


a man was sentenced to ten years’ penal 
servitude for attempting to murder his 
wife. It was said that they were a devot- 
ed couple, hut apparently things were 
going badly with them and the husband 
hesitated whether to commit suicide or to 
kill his wife. He decided to kill her in 
order that she might not suffer. Having failed 
to achieve his object by means of an over? 
dose of aspirin he hit her on the head with a 
hammer, aud then, believing he had indeed 
committed a murder, gave himself up. 
According to medical evidence he was not. 
insane but was abnormal. The severe 
sentence strikes us as appropriate, for 
however devoted he may be, a devotion 
which takes the form of poison followed 
by blows from a hammer renders the posi- 
tion of the wife intolerable. The man is 
probably a dangerous neurotic. —Justice of 
the Peace, 
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(Concluded from page 56, 165 Ind. Cas, Journal Section.) 


42. Insertion of new sections 86-A to 86-I 


in Act VII of 1918. 
After sections 86 of the said Act the follow 
“ing section shall be inserted, namely :— 
“836A. Ineligibility of bankrupt to act as 
director. 
(1) If any person being an undis- 
charged insolvent acts as director or 


managing agent or manager of any. 


company, he shall be liable toim- 
prisonment for aterm notexceeding 
two years or to a fine not exceeding 
one thousand rupees or to both 

(2) In this section the expression ‘com- 
pany includes a company incorpor- 
ated Zoutside British India which 
has an established place of busi- 
ness within British India. 

86B. Assignment of office by directors. 

If in the case of any company provision 
is made by the articles or by any 
agreement entered into between 
any person and the company for 
empowering a director or manager 
of the company to assign his office 
as such to another person, any ‘as- 
signment of office made in pursu- 
ance of the said provision shall, not- 
withstanding anything to the con- 
trary contained in the said 
provision, be of no effect unless and 
untilitis approved by a special re- 
solution of the company: l 

Provided that the exercise by a director 
ofa power to appoint an alternate 


or substitute director to act for 


him during an absence of not less 
thanthree months from the district 
‘in which meetings of the directors 
are ordinarily held, if done with 
the approval of the board of direc- 
tors, shall not be deemd to be an 
assignment of office within the 
meaning of this section: 
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Provided always that any such alternate 
or substitute director shall ipso 
facto vacate office if and when the 
appointor returns to the district in 
which meetings of the directors are 

ordinarily held. 

Explanation.—For the purposes of the 
provisos to this section, the presidency- 
towns of Calcutta and Madras shall be deemed 
to'be part of the 24-Parganas and Chingle- 
put districls respectively, and the presi- 
dency-town of Bombay shail be deemed to 
be part of the Bombay Suburban and the 
Thana districts. 

86C. Avoidance of provisions relieving 

liability of directors. 

Save as provided in this section, any pro- 
vision, whether contained in the 
articles of a company or in any 
contract with a company or other- 
wise, for exempting any director 
manager or officer of the company 
or any person (whether an offi- 
cer of the company or not) em- 

‘ployed by the company as auditor 
from or indemnifying him against 
any liability which by virtue of any 
rule of law would otherwise attach 
to himin respect of any negligence, 
default, breach of duty or breach 
of trust of which he may be guilty 
in relation tothe company shall be 
void: 

‘Provided that— 

- (a) in relation toany such provision 
which isinforce at the date of 
the commencement of the Indian 
Companies (Amendment)Act, 1936, 
this section shall have effect only 
on the expiration of a period of 
six months for tha date. and 

(b) nothing in this’ section shall oper- 
ate to deprive any person of 
any exemption or right to be 
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indemnified in respect of anything 
done or omitted to be done by ‘him 
while any such provision was in 
force, and 


iq 


Explanation.—For the purposes of this 


section the office of managing 
agent shall not be deemed to be 
an office of profit under the com- 


(c) notwithstanding anything in this pany. 
section, a company may, in 86 F. Sanction of directors necessary 
pursuance of any such provision for certain contracts. 
as aforesaid, indemnify any such Except with the consent of the directors , 


‘directcr, manager, officer or 
auditor against any liability 


incurred by him in defending © 


any proceedings, whether civil or 
criminal,in which judgment.is 
given in his favour or in which 


he is acquitted, or in connection’ 


with any application under section 
281 of this Act in which relief is 
granted to him by the Court. 


: 86D. Loans of directors.’ 
- (1) No company shall make any loan or 


guarantee any loan made to a 
director of the company or to a 
firm of which such director is a part- 
ner or to a private’ company of 


. which such director is a direc.or. 
, (2) In the event of lany ‘contravention 


of sub-section (1) any director of 
the company who is party to such 
contravention shall bs punishable 
with fine which may extend to five 
hundred rupees, and if default is 
made in repayment of the loan or 
in discharging the guarantee shall 
beliable jointly and severally for 
the amount unpaid. 


' (3) This section shall not apply to a 


‘private company (except a private 
“company which is the subsidiary 
company of a public company) or 
toa banking company. 


a director of the company, or the 
firm of which he is a partner or , 
any partner ofsuch firm, or the 
private company of which he is a 
member or director; shall not enter 
into any contracts for the sale, 
purchase or supply of goods and 
materials with the company, pro- 
vided that nothing herein contained 
shall affect any such contract or 
agreement for such sale, purchase 
or supply entered into before the 
commencement of the Indian Com- 
panies (Amendment) Act, 1936. 


86G. Removal of directors. 
(1) The company may by extraodinary 


resolution remove any director, 
whose period of office is liable 
to determination at any time by 
retirement of directors in rotation 
before the expiration ofhis period 
of office and may by ordinary re- 
solution appoint another person 
in his stead. The person s3 ap- 
pointed shall be subject to retire- 
ment atthe same time as if he 
had become a director on the day 
on which the director in whose 
place he is appointed was last 
elected director. A director so ree 
moved shallnot be re-appointed a 
director by the board of directors. 


i (2) This section shall not apply to direc- 
86E. Director not to hold office of profit. | tors elected or appointed before 
No director or firm of which such direc. e a of = ae 
tor isa partner or private compa; ompanies (Amendment) Act, ; 
of which such director is a reer 66 H. Restrictions on powers of directors. 


shall without the consent of the The directors of a public company or of 


company in general meeting hold 
any office of profit under the com- 
pany except that of a managing 


a subsidiary company of a public 
company shall not, except with the 
consent of the company concerned 
in general meeting,— 


directOr or manager or a legal] 

technical adviser or a banker ; cal (a) a or dispose of the undertaking of 
Provided that nothing herein contained the company ; e Be 

shall apply toa director elected > (b) remit any debt due by a director. 


. 86 I. Vacation of ofice of director. 
appointed before the commence- (1) The office of a director shall be vae 


ment of the Indian Companies i 
; cated if— ` 
| oreo ae ag TI in respect (a) he fails to obtain within the time 
p under the specified in sub-section (1) of section 


_ company held by him at the com- 


mencement of the said Act, 84, or at any time thereafter ceases 


to hold the share qtalification, if 


1938 
any, necessary for his appointment, 


. of 

(b) he is found to be of unsound mind 
by a Court of competent jurisdic- 
tion, or; = 

(c) he is adjudged an insolvent, or 

(d) he fails to pay calls made on him 


in respect ofshares held by him ` 


within six months from the date of 

e  suchcalls being made, or 

. (e) he or any firm of which he is a part- 
ner or any private company of 
which he isa director without the 
sanction of the company in general 
meeting accepts or holds any 
office of profit under the company 
other than that of a managing di- 
rector or manager or a legal or 
technical adviser or a banker, or 

(f) he absents himself from three con- 
secutive meetings of the directors 
or from all meetings of the directors 
for acontinuous period of three 
months whichever is the longer 
without leave of absence from the 

_ board of directors, or’ 

(g) he or any firm of which he is a part- 
ner or any private company of 
which he isa director accepts a 
loan or guarantee from the com- 
pany in contravention of section 
86D, or 

(h) Eo in contravention of section 


(2) Nothing contained in this section 
shall be deemed to preclude a 
company from providing by its 
articles that the office of director 
shall be vacated on grounds ad- 
ditional to those specified in this 
section.” 
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lity of origin and his business oc- 
cupation, if any, endif he holds 
any other directorship er director- 
ships, the. particulats of such di- 
rectorship or directorships; >, 


(b) in the case of a corporation, its cor- 


porate name and registered or 
principal ‘office ; and the full name, 
address and nationality of each of 
its directors ; and i 

(c) in the case of a firm, the full name, 
address and nationality ‘of each 
partner, and the date on which 
each became a partner. 

(2) The company shall within the periods 
respectively mentioned in this sub- 
section send to the registrar a re- 
turn in the prescribed form cone 
taining the particulars specified in 
the said register and a notification 
in the prescribed form of any 
change among its directors, mana- 
gers or Managing agents or in any 
of the particulars contained in the 
register. x 


The period within which the said return 

` is to be sent shall be a period of 

fourteen days from the appointment 

of the first directors of the com- 

pany and the period within which 

the said notification ofa change is 

to be sent shall be fourteen days 
from the happening thereof. 

(3) The register to be kept under this 
section shall, during business hours, 
(subject to such reasonable restric- 
tions as the company may by its 
articles or in general meeting im- 
pose, so that not less than two hours 
in each day be allowed for inspec- 
tion) be open to the inspection of 


any member of the company with- 

out charge and of any other person 

on payment of one rupee or such 

‘less sum as the company may im- 
pose for each inspection. 

(4) If any inspection required under this 


. 43. Substitution of new section fur sec- 
tion 87, Act VII of 1913. 
For section 87 of the said Act the follow- 
ing section shall be substituted, namely:— 
“37. Register of directors, managers and 
managing agents. 


(1) Every company ehall keep at its re- 
Sistered office a register of its di- 
rectors, managers and managing 
agents containing with respect to 
each of them the following parti- 

_ Culars, that is to say :— 

(a) in the case of an individual, his pre- 
sent name in full, any former name 
or surname in full, his usual re- 
sidential address, his nationality 

“and, if that nationality isnot the 
 ndlionelity of. origin, . his nationa- 


section is refused or if default is 
made in complying with sub-sec- 
tion (1) or sub-section : (2) of this 
section, the company and every 
officer of the company who is know- 
ingly and wilfully in default shall , 
be liable to a fine of fifty rupees. 


(5) In the case of any such refusal, the ' 


Court on‘application made by the’ 
person to whom inspection . has 
_: been refused and upon: notice to 
-the company may by order direct 
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an immediate inspection of the re- 
gister.” 
. 44. Insertion of new heading and sec- 
hons 87A to 87I in Act VII of 1913. 

After section 87 of the said Act the fol- 
lowing heading and sections shall be insert- 
ed, namely :— 

“Managing Agents 
: 87A. Duration of appointment of manag- 
ung agent. 

(1) No managing agent shall, after the 
commencement of the Indian Com- 
panies (Amendment) Act, 1936, be 
appointed to hold office for aterm 
of more than twenty years at a 


time. 

(2) Notwithstanding anything to the con- 
trary contained in the articles of a 
company orin any agreement with 
the company a managing agent of 
& company appcinted before the 
commencement of the Indian 
Companies (Amendment) Act, 1936, 
shall not continue to hold office 
after the expiry of twenty years 
from the commencement of the said 
Actunless then re-appointed there- 
. to or unless ke has been re-appoint- 
: ed thereto before the expiry of the 
j said twenty years. 

(3) A managing agent whose office is 
terminated by virtue of the provi- 
sions of sub-section (2) shall upon 
such termination be entitled to a 
charge upon the assets of the com- 

‘ pany by way of indemnity for all 
Habilities or obligations properly in- 
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notice has been given to the 
‘managing agent in the same 
manner as to members of the 
company, remove a managing 
agentif he is convicted of an 
offence in relation to the affairs of 
company punishable under the 
Indian Penal Code, and being 
under the provisions of the Code 
of Criminal Procedure, 1898: non, 
bailable ; and for the purposes of 
this clause, where the managing 
agentisa firm or company an 
offence committed by a member 
of such firm or a director of or 
an officer holding a general power- 
of-attorney from such company 
shall be deemed to be an offence 
committed by such firm or com- 
pany: 


Provided that a managing agent shall 


not be liable to be removed under 
the provisions hereof if the offend- 
ing member, directcr or officer as 
aforesaid is expelled or dismissed 
by the managing agent within 
thirty days from the date of his 
conviction or if his conviction is 
set aside on appeal ; 


(b) the office of a managing agent shall 


be vacated if he is adjudged insol- 


vent ; 
(c) a transfer of his office bya manag- 


ing agent shall be void unless ap- 
proved by the company in gene- 
ral meeting : 


curred by the managing agent on Provided that in the case of a managing 


behalf ofthe company subject to 
existing charges and encumbran- 
ces, if any. 
- (4) The termination of the office of a 
Managing agent by virtue of the 
_ provisions of sub-section (2) shall 
not take effect until all moneys 
‘payable to the managing agent for 
loans made to or remuneration due 
up to the date of such termination 
from the company are paid. 
(5) Nothing in this section shall apply to 
2 private company which is not the 
subsidiary company of a public 
< company. 
87B. Conditions applicable to managing 
agents. 
Notwithstanding anything to the contrary 
e contained in the articles of the company or 
many agreement with the company— 


edata general meeting of which 


agent's firm achange inthe part- 
ners thereof shall not be deemed 
to operate as a transfer of the 
office of managing agent, so long 
as one of the original partners 
shall continue to be a partner of 
the managing agent's firm. For 
the purpose of this proviso ‘original 
partners’ shall mean, in the case 
of managing agents appointed 
before the commencement of the 
Indian Companies (Amendment) 
Act, 1936, partners who were 
partners at the date of the com- 
mencement ofthe said Act, and in 
the case of managing agents 


` appointed after the commence- 


ment of the said Act, partners who 
were partners at the date of the 
appointment ; 


_ (a) a company may, by resolution pass- (d) a charge or assignment of his re- 
.. Muneration or any*part thereof 


. 1936 - 


effected by a managing agent shall 
be void as against the company. 


(e) if a.company is wound-up either by 


(f) the appointment ofa 


-recoverable by 


the Court or voluntarily, any con- 


' tract of management made with a 


managing agent shall be thereupon 
determined without prejudice how- 
ever, to the right of the managing 
agent to recover any moneys 

the managing 
agent from the company, Provid- 
ed that where the Court finds 
‘that the winding up is due to 
the negligence or default of the 
manuging agent himself the man- 
aging agent shall not be entitled 
to receive any compensation for 
the premature termination of the 
contract of management; and l 
managing 
agent, the removal of a managing 
agent and any variation of a 
managing agent's contract of 
management made after 
commencement of the Indian 
Companies (Amendment) Act, 
1936, shall not be valid unless 
approved by the company bya 
resolution at a general meeting 
of the company notwithstanding 
we to the contrary in section 
86 E; - 


Provided that nothing hereia contained 


870. 


(1) Where any 


(2) Any 


shall apply to the appointment of a 
company’s first managing agent 
made prior tothe issue of the 
prospectus or statement in lieu of 
prospectus where the terms of the 
appointment of such managing 
agent are there set forth. 


Remuneration of managing agent. 


managing agent after the com- 
mencement of the Indian Companies 
(Amendment) Act, 1936, the remu- 
neration of the managing agent 
shall be a sum based on a fixed 
percentage of the net annual profits 


` of the company, with provision for 


a minimum payment in the case of 
absence of or inadequacy of profits, 
together with an office allowance to 
be defined in the 
of management. 

stipulation for remuneration 
additional to or in any other form 
than the remuneration specified in 
sub-section (1) shall not be bind- 


“-ing onthe company unless sanc- 


the.. 


eimpany appoints a. 


agreement 
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tioned bya special resolution of 


the company. 


(3) For the purposes of, this section ‘net 


profits’ means the profits of the 


company calculated after allowing 


for all the usual working charges 
interest on loans and advances, re- 
pairs and outgoings, depreciation 
bounties or subsidies received from 
Government or from a public body, 
profits by way of premium on shares 
sold, profits on sale proceeds of 
forfeited shares, or profits from 
the sale of the whole or part of the 
undertaking of the company but 
without any deduction in respect of 
income-tax or super-Lax, or any 
other tax or duty on income or 
revenue or for expenditure by way 
of interest on debentures or other- 
wise on capital account or on 
account of anysum which may be 
set aside in each year out ofthe 
profits for reserve or any other 
special fund. 


. (4) This section shall not apply toa pri- 


vate company except a private com- 
pany which isthe subsidiary com- 
pany of a public company or to 
any company whose principal busi- 
ness is the business of insurance. 


. 87D. Loans of managing agents, 


(1) No company shall make to a manag- 


@) 


_company-who is 
“making of the loan or giving: of 


ing agent of the company or to any 
partner ofthe firm, if the manag- 
ing agent is a firm, or to any 
director of the private company, if 
the managing agent is a private 
company, any loan out of moneys 
of the company or guarantee any 


~~ Joan made to a managing agent. 
Nothing contained in this section 


shall apply to any credit held by a 
managing agent in a ‘current ac- 
count-maintained subjectto limits 
previously approved by the board 
of directors by the company with 


-the managing agent for the pur- 


poses of the company's business. 


. (8) In the event of any contravention of 


sub-section (1) any director of the 
a party to the 


the guarantee shall be punishable 
‘with tine which may extend to five 
hundred rupees, and if default is 
made inrepayment of the Joan or” 
discharging the guarantee shall be 
liable jointly and severally for the. 


-amountunpaid. ~~ : 


£? 


(4) Nothing in this section shall apply 
to a private company except a 
privste company which is the 
subsidiary company of a public 
company. 

(5) Except with the consent of three- 
fourths of the directors present and 
entitled to vote on the resolution, 
a managing agent ofthe company, 
or the firm of which he is a part- 
ner, or any partner of such firm, or, 
if the managing agent is a pri- 
vate company, a member or direc- 
tor thereof, shall not enter into 
any contract for the sale, purchase 
or supply of goods and materials 
with the company, provided that 
nothing herein contained shall 
affect any such contract for such 
sale, purchase or supply entered 
into before the commencement of 
the Indian Companies (Amendment) 
Act, 1936. 


87E. Loans tvorby Companies under 
ihe same management. l 

(1) No company incorporated under this 
Act after the commencement of 
the Indian Companies (Amendment) 
Act, 1936, which is under the 
management of a Managing agent 
shall make any loan to or guarantee 
any loan made to any company 
under management by the same 
managing agent, and no company 
shall after the expiry of six months 
from the commencement of the 
said Act except by way of renewal 
ofan existing loan or guarantee 
given make any loan to or guaran- 
tee any loan made to any such 
company : 

Provided that nothing herein contained 
shall apply to loans -made 
guarantees given by a company 
to or on behalf of a company under 
its Own management or loans made 
by or to a company to or by a 
subsidiary company thereof or to 
guarantees given by a company 
on behalf of a subsidiary company 
thereof. l 

(2) In the event of any contravention 
of the provisions of this section, 
any director or officer of the com- 
pany making the loan or giving the 

.. guarantee who is knowingly and 
wilfully in default shall be liable to 
a fine not exceeding one thousand 

~yupeesand shall be jointly and 


+ 
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severally liable for any loss incurred 
by the company in respect of such 
loan or guarantee. 
87F. Purchase by company of shares of 
company under same managing agent. 

A company other than an investment 
company, that is to say, a company 
whose principal businessis the ac- 
quisition, and holding of shares, 
stocks, debentures or other securities, 
shall not purchase shares or deben- 
tures of any company under man- 
agement by the same managing 
agent, unless the purchase has been 
previously approved by a unani- 
mous decision of the board of direc- 
tcrs of the purchasing company. 


87G. Restriction on managing agent's 
powzrs of management. 

A managing agent shall not exer- 
cise inrespect ofany company of 
whichhe is a managing agent a 
power to issue debentures or, except 
with the authority of the directors, 
and within the limiis fixed by them, 
a power to invest the funds of the 
company, and any delegation of 
any such power hy a company to 
a managing agent shall be void. 


87 H. Managing agent not to engage in 
business competing with the business of 
managed company. 

A managing agent shall not on his own 
account engage in any business 
which is of the same nature as 
and directly competes with the 
business carried on by a company 
under his management or by a sub- 
sidiary company or such company. 

871. Limit on number of directors appoint- 
ed by managing agent. 

Notwithstanding anything contained in 
ths arlicles ofa company other than 
a private company the directors, 
if any, appointed by the manag- 
ing agent shall not exceed in 
number one-third of the whole num- 
ber of directors.” 

A Amendment of section 90, Act VII of 
1913. ` 

In section 90 of the said Act, for the 
words “not situate in British India” the 
words “either in or outside British India” 
shall be substituted. 

46. Amendmentof section 91A, Act VII 
of 1913. 

In section 91A of the said Act,— 

(a) in the proviso to sub-section (1), for 
the words “member of any specified 


e 


1933 


firm or company” the words “direc- 
tor ora member of any specified 
company or is a memberof any 
D abed firm” shall be substituted; 
an : 

' (b) the following sub-sections shall be 
added, namely:— 

(3) A register shall be kept by the com- 

_ pany in which shall be entered 

* particulars of all contracts or ar- 
rangements to which sub-section (1) 
applies, and which shall be open to 
inspection by any member of the 
company at- the registered office 
of the company during business 
hours. 

(4) Every officer of the company who 
knowingly and wilfully acts in con- 
iravention of the provisions of sub- 
sections (3) shall be liable to a 
fine -not exceeding five hundred 
rupees.” 

we Amendment of section 91B, Act VII of 

13. 

In section 91B of the said Act,— 

(a) in sub-section (1), after the word 
“interested” the words “nor shall 
his presence count for the purpose 
of forming a quorum at the time of 
any such vote” shall be inserted; 
and ; 

_ (b) tosub-section (3) the following pro- 
_ viso shall be added, namely;— 
“Provided that where a private company 
is a subsidiary company ofa public 
company, this section shall apply to 
all contracts or arrangements made 
on behalf of the subsidiary com- 
pany with any person other than 

the holding company.” 


48. Amendment of section 910, Act VII 
of 1913.. 

In section 91C of the said Act, after the 
word ‘manager’ the words “or managing 
agent” shall be inserted and after the words 
“the company shall” the words, “within 
twenty-onedays from the date of entering 
into the contract or the varying of the con- 
tract,” shall be inserted. 


49 Amendment of section 91D, Act VII of 
13 


In section. 91D of the said Act,-—~ 
(a) in sub-secticn (1), after the words 


19 


“private company’ the words “not | 


being the sudsidiary company of a 
public com pany’ shall be inserted; 


an | 
Ib) in sub-section (2), after the words “to 
' the company” the words “and send 
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copies to the directors” shall be 
inserted. 


ae Amendment of section.93, Act VII of 
13. 
In section 93 of the said Act,— 


(a) in sub-section (1),— 

(2) in clause (a), after the word “com- 
pany” the words “and the num- 
ber of redeemable preference 
shares intended to be issued with 
the date or, where no date is 
fixed, the period of notice requir- 
ed and the proposed method of 
redemption” shall be inserted; | 

(ii) in clause (c), before the brackets 
and words ‘if any)” the words 
“and managing agents or pro- 
posed managing agents” shall be 
inserted, and after the brackets 
and words "(if any)” the follow- 
ing words shall be inserted, 
namely:— 

“and any provision in the articles or in 
any contract as to the appoint- 
ment of managers or managing 
agents andthe remuneration pay- 
able to them”; 

(iia) after clause (e) the following 
clause shall be inserted, name- 
ly:— 

“(ee) where any issue of shares or 
debentures is underwritten, the 
names of the underwriters, and 
the opinion of the directors that 
ihe resources of the under-wri- 
ters are sufficient to discharge 
n 3 underwriting obligations, 
and”; 
after clause (f) the following 
clause shall be inserted, name- 


(iii) 


“(ff) where any property referred to in 
clause (f) has within the two 
years preceding the iseue of the 
prospectus been transferred by 
sale, the amount paid by the pur- 
chaser at each such transfer so 
far as the information is avail- 
able and, where any such property 

“isa business, the profits accruing 
from such business during each 
of the three years immediately 
preceding the issue of the pros- 
pectus or during each year of the 
existence of tLe business if less 
than three years so far as the ° 
information is available. A 
balance sheet of the business , 
concerned mace up to a date not 


Rd, 


more than-ninety days before the 
date of the issue of the prospectus 
shall be appended to the prospec- 
tus”; and 

qiiia) in clause (h), for the word “or 
the rate of any such commission” 
the words “oras discount in res- 
pect of shares issued, showing 
separately the amount, if any, so 
paid to the managing agents” 
shall be substituted; 

(iv) in clause (l), after the words 
“every material contract” the 
words “including contracts re- 
lating tothe acquisition of prop- 
erty to which clause (f) applies” 
shall be inserted and in the pro- 
viso after the word ‘‘contract,” 
where it occurs for the second 
time, the following brackets and 
words shall be inserted, name- 
1 kh aman ` 

“(except a contract appointing or 
fixing the remuneration of a 
managing director or managing 
agent)” ; 

(v) in clause (o) after the word “by” 
the words “and the rights in 
respect of capital and dividends 
attached to” shall be inserted; 

(vi) after clause (o) the following 
word and clause shall be added, 


(p) where the articles of the company 
impose any restrictions upon the 
members of the company in res- 
pect of the right to attend, speak 
or Vote at meetings of the com- 
pany or of the right to transfer 
shares, or upon the directors of 

“the company in respect of their 
powers of management, the 
nature and extent of those res- 
trictions”’ ; ; 

(b) after sub-section (1) the following 
sub-sections shall be inserted, 
namely:— 

“(LAY Where the prospectus is issued 
by a company which has been 
carrying on business prior to the 
issue thereof, the prospectus shal] 
set out the following reports in 
‘addition to the matters referred 
to in sub-section (1), namely:— 

(i) a report by the auditors cf the 

company with respect to the pro- 

fits of the company including ils 
subsidiary companies, if any, so 
far as the information is avail- 
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able in each of the three finan- 
cial years immediately preceding 
the .issue of the prospectus and 
with respect to the rates of the 
dividends, if any, paid by the 
- company on each class of shares 
in the company for each of the 
said three years giving parti- 
culars of each such class of 
shares on which such dividends 
have been paid and the source 
from which the dividends have 
been paid and parsiculars of the 
cases in which no dividends 
have been paid on any class of 
shares for any Of those years, 
and if no accounts’ have been 
made up for any part of a period 
of three years ending on a date 
three months before the issue of 
the prospectus, containing a state- 
ment of that fact; 


(ii). if the proceeds or any part of 
the proceeds of the issue of the 
shares or debentures are or is 
to be applied directly or indi- 
rectly in the purchase of any 
business, a report made by.an ac- 
countant or accountants holding 
the certificate referred to in sec- 
tion 144 -who shall be named in 
the prospectus upon the profits | 
of the business in respect of each 
of the three financial years im- 
mediately preceding the issue of 
the prospectus: 


Provided that if, in the case of a com- 
pany which has been carrying on 
business for less than three years, 
the accounts of the company have 
made up only in respect of two 
years or any shorter period, this 
sub-section shall have effect as-if 
references to two years or such 
shorter period were substituted for 
references to three years. 

(1B) The statement referred to in clause 
(ff) of sub-section (1) and the 
report referred to in sub-sec- 
tion (1A) with respect to the profits 
of a company or business shall 
show clearly the trading results and 
all charges and expenses incidental 
thereto excluding income or prolits 
having no relation to the trading 
for the period covered and exclud- 
ing also items of profit. or income 
of a non-recurring nature but in- 
cluding amounts appropriated from, 
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a copy complying with the re- 
quirements of section 93 is filed.” 

(2) In the said section .as Bo re- 
numbered— i 

(a) after the word “non-compliance 
with,” in both places where they 
occur, the words ‘or contravention 
of” shall be inserted ; 

(b) after the word “non-compliance,” in 
the three places where it occurs, 
the words “or contravention” shall 
be inserted ; and ; 

(c, after clause (b) the following word 

amount or estimated amount of and clause shall be inserted, 

|. preliminary expenses, shall apply namely :— 

toa prospectus filed in pursuance - ` “or g 

of section 154.” (c) the ernie Sears or a 
. n was in respect of matters which in 
of 181 aroun of section 95, Act VII the opinion of the Court were im- 
Section 98 of the said Act shall be re- A T wee ag an = 
numbered as sub-section (1) of that section havi t in the ee E E e Court 

and after the sub-section as so renumber- avin vate o ail the o 

ed, the following sub-section shall be add- Wa A angas nani 19 

ed, namely: | 53. Amendment of section 98, Act VIL 

“(2) It shall not be lawful to issue any of 1913. 

form of application for the shares In sub-section (1) of section 93 of the 

in or debentures of a ‘company said Act, for the words “set-out in the 

unless the form is issued with a Second Schedule” the words “seb out in the 
prospectus which complies with the form marked I in the Second Schedule” 
requirements of section 93: shall be substituted. 


Provided that this sub-section shall not 54. Insertion of new section 98A in Act 
apply if itis shown that the form VII of 1913. ; 
of application was issued either— After section. 98 of the said Act the 
(a) in connection with a bona fide in- following section shall be inserted, 
vitation to a person to enter into an namely :-— l 
underwriting agreement with res- “98A. Document offering shares or de- 
pect to the shares or debentures; or bentures for sale to be deemed a pros- 
(b) in relation to shares or debentures Pectus. 
which were not. offered to the (1) Where a company allots or agrees to 
public. allot any shares in or debentures 
If any person acts in contravention of of the company with a view to all 
the provisions. of this sub-section, or any of those shares or de bentures 
he shall be liable toa fine not ex- being offered for sale to the public, 
ceeding five hundred rupees.” any document by which the offer 


. for sale to.the public is made 

ne seciton 97, Act VII shall for all purposes be deemed 

-O oe tobe a prospectus issued by the 
(1) Section 97 of the said Act shall be re- all 

numbered as stib-section (2) of that section Si i ecg a aoe 


: rules oflaw as to the contents of 
and the following sub-section shall be in- : aee cand. i sabilik i 
serted as sub-section {1), namely:— ia aa aaa DA ante I a 


profits to such purposes as payment 
of the taxation or reserves. 

(1C) Where any part of the sums re- 
quired for the matters set out in 
sub-section (2) of section 101 is 
to be provided out of sources 
other than share capital particulars 
of the amount to be so provided 
and the sources thereof;” and 

(c) to sub-section (4) the following pro- 
viso shall be added, namely:— 

“Provided that the said requirements 
except the requirement as to the 


+ 


; respect of statements in and omis- 

“(1) If a prospectus is issued which sions from prospectuses or other- 
wise relating to prospectuses shall 
apply and have efect accordingly 
as if the shares or debentures had 
been offered to the public forsub-. 
scription and as if persons accept: 
ing the offer in respect of any 
shares or debentures were subserjs ° 


does not comply with the provi- . 


sions of section 93, every person 
who is knowingly responsible for 
the issue of such prospectus shall 
be liable to a fine not exceeding fifty 
rupses for every day from the day 
of the issue of the prospectus until 


165—J 9 


~ 


1 


s 
$>” 


* 


“55. 
“of 1913. : 
In section, 101 of the said Act,— 
- (a) for sub-sections (1) and-(2) t 
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bers for those shares or debentures 
but -without prejudice to the 
liability, ifany, of the persons by 
whom ‘the offer is made in respect 
of mis-statemenis contained in the 
‘document or otherwise in respect 
thereof. 


= (È) For the purposes of this Act it shall, 


unless the contrary is proved, be 
evidence that an allotment of or 
an agreement to allot shares or 
debentures was made with a view 
to the shares or debentures being 
offered -for sale tothe public, if it 
is shown— 

(a) that an offer of the shares or deben- 
tures ‘or of any of them for sale to 
the public was made within six 
. months after the allotment or agree- 
ment to allot ; or 

(b) that at the date when the offer was 
made the whole of the consideration 
to be received by the company in 
respect of the sharesor de- 
bentures had not been so 

received. 

(8) Section 97 shall apply to the person 
or persons making the offer as 
though they were persons named 
in a prospectus as directors ofa 
company, and the provisions of 
section 93 shall have effect as if 
it required a prospectus to. state, 
in addition to the matters required 

‘by that-.section- to be stated in a 
prospectus, 

(d) the net amount of the consideration 
received or to be received by the 
company in respect of the shares 


or debentures -to which the offer | 


relates, and 
(b) the place and time at which the con- 
tract under- which the said shares 
or debentures have been or are to 
pe allotted may be inspected. 
(4) Where a person making an offer 
to which this section relatesis a 
. company or a firm, it shall be 
sufficient if the document afore- 
. said is signed on behalf of the 
company or firm by all directors of 
the company or not Jess than half 
of the partners, as the case may 
be, and any such director or part- 
- ner may sign by. his agent autho- 
- rised in writing.” 
Amendment of section 101, Act VII 


+ 


6 
10310. 


lowing sub-sections shall be sub- 
stituted, namely :— 

“(1) No allotment shall be made of any 
share capital of a company 

offered to the public for subs- 
cription unless the amount 
stated in the prospectus as the mi- 
nimum amount which ih tke opinion 
of the directors must be raised by 
the issue of share capital in order to | 
provide the sums, or if any part 
thereof is to be defrayed in any other 
manner, the balance of the sum 
required tu be provided in respect 
of the matters specified in sub- 
section (2) has been subscribed, 
and the sum of at least five per- 
cent. thereof has been paid to or 
received in cash by the com- 
pany. 

(2) The matters for which provision for 
the raising of a minimum amount of 
share capital must be made by the 
directors are the following, 
namely:— 

(a) the purchase price of any property 
purchased or to be purchased 
which is to be defrayed in whole 
or in part out of the proceeds of the 
issue, | l 

(b) any preliminary expenses payable 
by the company and any commis- 
sion so payable to any person ih 
consideration of his agreeing to 
subscribe for or of his precuring or 
agreeing to prccure subscriptions 
for any shares in the company, 

(c) the repayment of any moneys borrow- 
ed by the company in respect of 
any of the foregoing matters, 
and 

(d) working capital. 


. (24) The amount referred to in sub- 


section (1) as the amount stated in 

the prospectus shall be reckoned 
exclusively of any amount payable 
otherwise thanin cash and is. in 
this Act referred to as the ‘mint 
mum subscription.. f 

(2B) All moneys received from appli- 
cants for shares shall be deposited 

and keptin a scheduled bank as 
defined in the Reserve Bark of 
India Act, 1934, until returned in 
accordance with the ‘provisicns of 
sub-section (4) or until the certi- 
“ficate to commence business 15 

obtained under section 103. 

(£C) In the event of any contravention. 
of: the provisions ef sub-sectior 


1936 


(2B) every promoter, director or 
other person knowingly responsible 
for such contravention shall be 
liable to a fine not exceeding five 
hundred rupees.”: and 
(b) in sub-section (4), for the word 
" “twenty” the word “eighty’, for 
the word “thirty” the word ‘‘ninety” 
and for the word “‘thirtieth” the 
° word “ninetieth respecively shall 
° be substituted. 


56. Amendment of section 102, Act VII 
of 1913. 

In sub-section (1) of section 102, after the 
words “and not later” the words “or in any 
case where the company is not required to 
hold a statutory meeting or where the 
allotment is made after the holding of the 
statutory meeting within one month after the 
ori of the allotment and not later” shall be 
added. 


57. Amendment of section 104, Act VII 
of 1913. 
To section 104 of the said Act the follow- 
ing sub-section shall be added, namely:— 
(4) Nothing in this section shall apply to 
the issue and allotment by a com- 
pany of shares which under the 
provisions of its articles were for- 
feited for non-payment of calls.” 


58. Amendment of section 105, Act VII 
of 1913. 

In sub-section (2) of section 105 of the said 
Act, after the words “as aforesaid” the 
words “and save as provided in section 
105 A” shall be inserted. 


59. Insertion of new sections 105A and 
105B in Act VII of 1913. 
After section 105 of the said Act the 
eee sections shall be inserted, name- 
“105A. Power to issue shares at a discount. 
(1) Subject to the provisions of this 
section, it shall ke lawful for a 
company to issue at a discount 
shares in the company of a class 
already issued: 


Provided that.— 

(a) the issue of the shares at a discount 
must be authorised by resolution 
passed in general meeting of the 
company and must be sanctioned 

__ by the Court; 

(b) the resolution must specify the maxi- 
mum rate of discount (not exceed- 
ing ten per cent. in any case) 
at which shares are to be issued; 

(c) not léss than -one -year must at the- 
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date of issue have elapsed since the 
date on which the company was 
entitled to commence -business; 

(d the shares to be issued at a discount 
must be issued withing six months 
after the date on which the issue is 
sanctioned by the Court or within 
such extended time as the Court 
may allow. 

(2) Every prospectus relating to the issue 
of the shares and every balance- 
sheet issued by the company sub- 
sequently to the issue of the shares 
must contain particulars of the 
discount allowed on the issue of 
the shares or of somuch of that dis- 
count as has not been written off at 
the date of the issue of the docu- 
ment in question. 

(3) If default is made in complying with 
sub-section (2), the company and 
every officer of the company who is 
in default shall be liable to a fine 
not exceeding fifty rupees. 

105B. Issue of redeemable preference 

shares. 

(1) Subject to the provisions of this 
section, @ company limited by 
shares may, if so authorised by its 
articles, issue preference shares 
which are, or at the option of the 
company are to be liable to be 
redeemed: 

Provided that— 

(a)no such shares shall be redeemed 
except out of profits of the company 
which would otherwise be available 
for dividend or out of the proceeds 
of a fresh issue of shares made for 
the purposes of the redemption or 
out of sale proceeds of any proper- 
ty of the company; . 

(b) no such shares shall be, redeemed 
unless they ate fully paid; 

(c) where any such shares are redeemed 
otherwise than out of the proceeds 
of a fresh issue, there shall out of 
profits which would otherwise have 
been available for dividend be 
transferred to a reserve fund, to be 
called “the capital redemption 
reserve fund”, a sum equal to the 
amount applied in redeeming the 
shares, and the provisions of this 
Act relating to the reduction of the 
share capital of a company shall, 
except as provided in this section, 
apply as if the capital redemption 
reserve fund were paid-up share 
capital of the company; i 
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(2) There shall be 
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(d) where any such shares are redeemed 


out of the proceeds of a fresh issue, 
the premium, if any, payable on 
redemption must have been provid- 
ed for out of the profits of the com- 
pany before the shares are redeemed. 
included in every 
balance-sheet of a company which 
has issued redeemable preference 
shares a statement specifying what 
part of the issued capital of the 
company consists of such shares 
and the date onor before which 
those shares are, or are to be, 
liable to be redeemed, or, where no 
define dateis fixed for redemption 
ihe pericd of notice to be given for 
redemption. 


If a company fails io comply with tle 


provisions of this sub-section, the 
company and every officer of the 
company who is in default shall be 
liable to afine not exceeding one 
thousand rupees. 


(3) Subject tothe provisicns of this sec- 


tion, the redemption of preference 
shares thereunder may be effected 
on such terms and in such man- 


16 IC. 


amount of the shares so issued, in 
paying up unissued shares of the 
company to be issued to members 
of the company as fully paid bonus 
shares. 


105C. Further issue of capital. 
Where the directors decide to increase 
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the capital of the company by the 
issue of further shares such shares 
shall he offered to the members 
in proportion to the existing 
shares held by each member 
(irrespective of class) and such 
offer shall be made by notice 
specifying the number of shares to 
which the member is entitled, and 
limiting a time within which the 
offer, if not accepted, will be 
deemed to be declined; and after 
the expiration of such time, or on 
receipt of an intimation from the 
member to whom such notice is 
given that he declines to accept 
the shares offered, the directors 
may dispose of the same in such 
manner as they think most bene 
ficial tothe company.” 

Amendment of section 109, Act VII 


ner as may be provided by the 
articles of the company. 
(4) Where in pursuance of this section 


of 1913. 
Section 109 of the said Act shall be re- 
numbered as eub-section (1) of that section, 


Provided that, 


(5) 


a company has redeemed oris about 
to redeem any preference shares, 
it’ shall have power to issue shares 
up to the nominal amount of the 
shares redeemed or to be redeemed 
as if those shares had never been 
issued, and accordingly the share 
capital of the company shall not 
for the purpose of calculating the 
fees payable under section 249 be 
deemed to be increased by the 
issue of shares in pursuance of this 
sub-section : 

where new shares are 
issued before the redemption of the 
old shares, the new shares shall not 
so far as relates to stamp duty, be 
deemed to have been issued in 
pursuance of this sub-section unless 
the old shares are redeemed with- 
in one month after the issue of the 
new shares. 


Where new shares have been issued 


in pursuance of the last foregoing 
reserve fynd may, notwithstand- 


applied by the company, up toan 
amount equal to 


(a) in the section as 80 


re-numbered 
clause (e) shall be re-lettered as 
clause (f) and the following shall 
be inserted as clause (e), namely,— 


“(e) a mortgage or a charge, not being 


a pledge on any movable property 
of the company exceptstock-in- 
trade; or”, and 


(b) to the section as so re-numbered the 


following sub-section shall be added, 
namely:— 


(9) Whereany mortgage or charge on 


any property of a company re- 
quired to be registered under 
this section has been so regis- 
tered, any person acquiring such 
property or any part thereof, or 
any share or interest therein, 
shall be deemed ta have notice 
of the said mortgage or charge 
as from the date of such regis- 
tration.” 


61. Insertion of new seclion 109A in Act 


: sub-section, the capital redemption VII of 1913. 


After section 109 of the said Act the fol- 
ing anything in this section, be lowing section shall be inserted, namely: 
“109A. Registration of charges on pro- 


the nominal perties acquired subject to charge, 


1936 


(1) Where after the commencement of 
the Indian Companies (Amendment) 
Act, 1936, a company registered in 
“British India acquires any proper- 
ty whichis subject to a charge of 
any such kind as would, if it had 
been created by the company 
after the acquisition of the property, 
, have been acquired to be regis- 
| tered under this Part, the company 
- shall cause the prescribed parti- 
culars of the charge, together with 
ə copy (certified in the prescribed 
manner to be a correct copy) of the 
instrument, if any, by. which the 
charge was created or is evidenced, 
to be delivered to the registrar for 
registration in manner required by 
ihis Act within twenty-one days 
alter the date on which the acquisi- 

tion is completed: 

Provided that, ifthe property is siluate 
aod the charge was created outside 
British India, twenty-one days 
aiterthe date on which the copy 
of the instrument could in due 
course of post, and if despatched 
with due diligence, have been 
received in British India shall be 
substituted for twenty-one days 
after the completion of the ac- 
quisition as the time within which 
the particulars and the copy of the 
instrument are to be delivered to 
the registrar. 

(2) If default is made in complying with 
this section, the company and every 
officer of the company wh? is 
knowingly and wilfully in default 
shall be liable to a fine of five hund- 
red rupees.” 

62. Amendment of section 116, Act VII 
of 19.3. 
Tosection 116 of the said Act the follow- 
ing sub-section shall be added, namely :— 
“(3) Whenever the terms or conditions 
- orextent cofoperation of any mort- 
gage or charge registered under 
this section are modified, it shall 
be the duty of the company to 
send to the registrar the particulars 
of such modification, and the pro- 
visions of this section as to regis- 
tration of mortgage or a charge 
shall apply to 
ofthe mortgage or charge as afore- 
said.” 
63. Amendment of section 119, Act VII 
of 1918 
*. For sub-seetion (2) of section 119 of the 


of 1913. 


such modification. 
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said Act the following sub-sections shali þe 
substituted, namely: — 

(2) Where areceiver of the property of 

a company has been appointed, 
every invoice, order for goods, or 
business letter issued by or on 
behalf of the company, or the 
receiver of the company, being a 
-document on of in which the name 
of the company appears, shall con- 
tain a slatement that a receiver has 
been appointed. 

(3) If default is made in complying 
with the requirements of this 
section, the company and every 
director, manager, managing agent, 
secretary or other officer of the 
company and every receiver who 
knowingly and wilfully authorises 
or permits the default, shall be 
liable to a fine not exceeding two 
hundred rupees.” 

Amendment of section 120, Act VII 


of the said Act shall be re- 
sub section (1) of that 


64. 
Section 120 
numbered as 
section, and— 
(a) in that section as so re-numbered, 
after the words "mortgage or 
charge” where they occur for the 
second time, the following words 

shall be inserted, namely: — 

“ orthe omission to give intimation to 
the registrar of the payment or 
satisfaction of a debt for which a 
charge or Mortgage was created”: 

d 


an 

(b) to that section as so re-numbered the 
following sub-section shall be add- 
ed, namely:— 

(2) Where the Court extends the 
time for the registration of a 
mortgage or charge, the order 
shall not prejudice any rights ac- 
quired in respect of the property 
concerned prior to the time when 
the mortgage or charge is actual- 
ly registered.” 

65. Substitution of new section for sec- 
tion 121, Act VII of 1913. 

For séction 121 of the said Act the 
following’ section shall be substituted, 
namely:-— 

“191. Registration of satisfaction of mort- 


gages and charges. 


(1) It shall bethe duty of the company 
to give intimation to the registrar of, 
the payment or Satisfaction of any 
charge or mortgage created by the 
company and requiring registration 


Fa 
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under section 109 within twenty-one 
days from the date of the payment 
or Satisfaction thereof. 

(2) The registrar shall on receipt of 
such intimation cause a notice to 
be sentto the mortgagee calling 
upon him to show cause, within a 
time (not exceeding fourteen days) 
to be fixed by such notice, why the 
payment or satisfaction of the 
charge or mortgage should not be 
recorded. 

(3) The registrar shall, if no cause is 
shown, order that a memorandum 
of satisfaction be entered on the 
register and shall if required 
furnish the company with a copy 
thereof. 

(4) Where cause is shown, the registrar 
shall record a note to that effect in 
the register, and. shall inform the 
company that he has done so.” 

66. Amendment of section 122, Act VII 
of 1913. 

In sub-section (1) of section 122 of the 
said Act, clause (b) shall be re-lettered as 
clause (c;and the following clause sball be 
inserted as clause (b), namely:— 

“(b) of ihe payment or satisfaction of a 
debt in respect of which a mort- 
gage or charge has been registered 
under section 109 or section 109A; 
or". 

67. Amendment of section 123, Act VII 
of 1913. | 

In sub-section (1) of section 123 of the 
said Act, the word “limited” shall be omit- 
ted and after the words “properly: of the 
company’ the words “and all floating 
charges on the undertaking cr on any pro- 
perty of the company” shall be inserted. 

68 Substitution of new section for section 
130, Act VII of 1913. 

For section 130 of the said Act the follow- 
ing section shall be substituted, namely :— 

“130. Books to be kept by company and 
penalty for not kzeping proper books. 

(1) Every company shall cause to be kept 
proper books of account with res- 
pect to— 

(a) all sums of money received and ex- 
pended by the company and the 
matters in respect of which the re- 
ceipt and expenditure takes place ; 

(b) all sales and purchases of goods by 
the company ; 

(c) the assetsend liabilities of the com- 


; pany. 
(2) The books of account shall be kept 
~ at the registered office of the com- 
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pany or at such other place as the 
directors think fit, and shall be 
open to inspection by the directors 
during business hours. 

(3) In the case of a company managed 
by a managing agent; the manag- 
ing agent, or where the managing 
agent is a firm or company, the 
partner or director of such -firm or 
company and in any other case thee 
director or directors who shave 
knowingly by their act or omission 
been the cause of any default by 
the company in complying with 
the requirements of this section, 
shall in respect of such offence be 
liable toa fine not exceeding one 
thousand rupees.” 

69. Amendment of section 131, Act VII 
of 19138. 

In section 131 of the said Act,— 

(a) for sub-section (1) the following sub- 
section shall be sabstituted, name- 
ly :— 

The directors of every company 
shall at some date not later than 
eighteen months after ihe incorpo- 
ration of the company and subse- 
quently once atleastin every calen- 
dar year lay before the company in 
general meeting a balance-sheet 
and profit and loss account or in 
the caseof a company not trading 
for profit an income and expendi- 
ture account for the pericd, in the 
case of the first account since the 
incorporation of the company and 
in any other case since the preced- 
ing account, made up toa date not 
earlier than the date of the meet- 
ing by more than nine months or 
on the case of a company carrying 
on business or having interests out- 
side British India by more than 
twelve months : 
Provided that the registrar may for any 
special reason extend the period 
by a period not exceeding three 
l months.”; 

(b) in sub-section (2), after the words 
“The  balance-sheet” tle words 
“and the profit and loss account or 
income and expenditure account” 
shall be inserted ; 

(c)in sub-section (3), for the words “such 

balance-sheet so audited” the words 
“such balance-sheet and profit and 
loss account or incomeand expen- 
diture account so-~audited together, 
with a copy ofthe aulitors’ report” 


“(1) 


=+ 


1936 


shall be substituted and for the 
words “seven days” wherever they 
occur the words ‘fourteen days" 
shall be substituted ; and 

(d) sub-section (4) shall be omitted. 


JOURNAL Pi 


wise in connection with the manage- 
ment of, that other company, shall 
be shown in anote atthe foot of 
the account or in a statement at- 
tached thereto.” 


70. Insertion of new section 131A in Act 
VII of 1913. ; 
“ After section 13l of the said Act the fol- 
lowing section shall þe inserted, 
. namely :-- 
< “131A. Directors’ report. 


72. Insertion of new section 132A in Act 
VIL of 1913.° 

After section 132 of the said Act, the fol- 
lowing section shall be inserted, namely :— 

“132A. Balance-sheet to include particu- 
lars as to subsidiary companies. 


(1) The directors shall make out and 
attach to every balance-sheet a re- 
port with respect to the state of the 
company’s affairs, the amount, if 
any, which they recommend should 
be paid by way of dividend and 
the amount, if any, which they pro- 
pose to carry to the Reserve Fund, 
General Reserve or Reserve Account 
shown specifically on the balance- 
sheet or to a Reserve Fund, General 
Reserve or Reserve Account to be 
shown specifically ina subsequent 

-  balance-sheet. 

(2) The report referred to in sub-section 
(1) may be signed by the chair- 
man ofthe directors on behalf of 
the directors if authorised in that 
behalf by the directors. 

(3) The provisions of sub-section (3) of 

` section 130 shall apply to any per- 
son being a director who is know- 
ingly and wilfully guilty of a de- 
fault in complying with the sec- 
tion.” l : 

. 71. Amendment of section 132, Act VII 

of 1913. 

To section 132 of the said Act the fol- 
lowing sub-section shall be added, 
nainely :— < 

“(3) The profit and loss account “shall 
include particulars showing the 
total of the amount paid whether 
as fees, percentages or otherwise to 
the managing agent, if any, and 
the directors respectively as remu- 
neration for their services and, 
where a special resolution passed 
by the members of the company so 
requires, to the manager, and the 
total of the amount written off for 
depreciation. If any director of 
the company is by virtue of the 
nomination, whether direct orin- 
‘direct, of the-company, a director 
of any other company, any remt- 
neration or other emoluments re- 
ceived by him for his own use, 
whether asa director of, or other- 


(1) Where a company, in this Act refer- 
red to as the holding company, 
holds shares, either directly or 
through a nominee, in a subsidiary 
company or in twoor more subsi- 
diary companies, there shall be 
annexed tothe balance-sheet of the 
holding company the last audited 
balance-sheet, profit and loss ac- 
count and auditors’ report of the 
subsidiary company or companies, 
and a statement signed by the per- 
sons by whom, in pursuance of 
section 133, the balance-sheet of the 
holding company is signed stat- 
ing how the profits and losses of the 
subsidiary company, or, where there 
are two or more subsidiary com- 
panies, the aggregate profits and 
losses of those companies, have 
been dealt with in or for the pur- 
poses of the accounts of the hold- 
ing company, and in particular 
how and to what exent— 

(a) provision has been made for tke losses 
of a subsidiary company cither in 
the accounts of that company or 
of Ee holding company or of both, 
an 

(b) losses of a subsidiary company 
have been taken into account by 
the directors of the holding com- 
pany in arriving at the profits and 
losses of the company as disclosed 
in its acecunts: 

Provided that it shall not be necessary 
to specify in any such statement 
the actual amount of the profits 


or losses of any subsidiary company . 


or the actual amount of any part 
of any such profits or losses which 
has been dealt with in any particu- 
lar manner: 

Provided further that for the purposes 
of this section an investment 
company, that ig to say, a com- 
pany whose principal business is the 
acquisition and holding of shares, 
stocks, debentures or other securi- 

7 v 
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ties, shall not be deemed to be 
a holding company by reason only 
that part of its assets consists in 
öl percent, or more of the shares 
of another company. 


(2) If, in thecase of a subsidiary com- 


pany, the auditors’ reporton the 
balance-sheet of the company does 
not state without qualification that 
the auditors have obtained all the 
information and explanations they 
have required and that the balance- 
sheet is properly drawn up so as 
to exhibit a true and correct view 
of the state of the company’s 
affairs according to the best of their 
information and the explanations 
given to them and as shown by 
the books of the company, the 
statement, which is to be annexed 
as aforesaid to the bsalance-sheet 
of-the holding company, shall 
contain particulars of the manner 
in which the report is qualitied. 


(3) For the purposes of this section the 


profits or losses of a subsidiary 
company mean the profits or losses 
shown in any accounts of the sub- 
sidiary company made up to a date 
within the period to which the ac- 
` counts of the holding company re- 
late, or, if there are nosuch accounts 
of the subsidiary company avail- 
able at the time when the accounis 
of the -holding company are made 
up, the profits or losses shown in 
the last previous accounts of the 
subsidiary company which became 
available within that period. 


(4) If for any reason the directors of the 


holding company are unable to 
obtain such information as is 
necessary for the preparation of 
the statement aforesaid, the direc- 
tors who sign. the balance-sheet 
shall so report in writing and 
their report shall be annexed to 
the balance-sheet in lieu of the 
statement. 


(5) The holding company may by a 


resolution authorise representatives 
named inthe resolution to inspect 
the books of account kept in 
accordance with section 130 by 
any subsidiary company, and on 


such resolution being passed 
those hpoks of account shali be 
epen to inspection by those - 


representatives ab any time during 
“business hours. 


‘said Act, for words “after 


shall be substituted,. and for the 
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=- (6) The rights conferred by section 138 
upon members of a company may 
be exercised in respect of any 
subsidiary company by members 
of the holding company as if they 

- were members of that subsidiary 
company.” 

73. Amendment of section 133, Act VII 

of 1918. 

In section 133 of the saidAct,—~ `. 

(a) after the word 
wherever it occurs the words “and 
profit and loss account or income 
and expenditure account” shall be 
inserted; 

(b) after the word “manager” wherever 
16 occurs the words “or managing 
agent” shall be inserted; and 

“ (e) for sub-section (3) the following 
sub-section shall be substituted, 
namely:— 
Tf any default is made in laying 
before the company or in issuing 
a balance-sheet and profit and loss 
account or income and expenditure 
account as required by section 131 
or if any balance-sheet and profit 
and loss account or income and 
expenditure account is issued, cir- 
culated or published which does not 
comply with the requirements laid 
down by and under section 131, sec- 
tion 182, section 132A and this sec- 
tion, the company and every officer 
ofthe company who is knowingly 
and wilfully a party to the default 
shall be punishable with fine which 
may extend to five hundred 
rupees. 


“(3) 


à 74. Amendment of section 134, Act VII of 


1913. 

In sub-section (1) of section 134 of the 
the balance- 
sheet has” ths words “after the balance- 
sheet and profit and loss account have” 
Le word 
“thereot the words “of the balance-sheet” 
shall be substituted. 


a Amendment of section 135, Act VII of 
1913. 

In section 185 of the said Act, after the 
words “the balance-sheet” the words “and 
the profit and loss account or the income 


-and expenditure account” shall be added. 


76. Amendment of section 136, Act VII of 
1913. A 
In sub-section (2) of section 136 of the 


‘said Act, after the words “A copy of the 
“statement” the words “together with a copy. ` 


“balance-sbeet” 


ka 


~ 
- 


~ 
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1938 


JOURNAL 
of the last audited balance-sheet laid be- 


fore the members of the company” shall be 
inserted, 


— Amendment of section 137, Act VII of 
l +. 


. 


and 


(6) 


_ “Provided that 


“any contributory or 
ihe business 


‘in the order within such 


- In section 137 of the said Act,— 

` (a) to sub-section (3) the following words 
shall be added, namely:— 

“an 


d the Court may on the applica- 
tion of the registrar and upon notice 
to the company make an order 
on the company for production of 
such documents asin its opinion 
may reasonably be required by the 
registrar for his investigation and 
allow the registrar inspection 
thereof on such terms and condi- 
tions as it thinks fit”; 


(b) after sub-section (5) the following sub- . 


sections shall be added, namely:— 


If itis represented to the registrar 


in materials placed before him by 
creditor that 
of a company is 
carried on in fraud of its cerditors 
or in fraud of persons dealing 
with the company or for a fraudu- 
lent purpose, he may after 
giving the company an opportunity 
of being heard by written order 


call on the company for informaticn’ 


or explanation on matters specified 
time as 
he mayspecify in the order and 
the provisions of sub-sections (2), 
(3) and (5) of this section shall apply 
to such order. If upon ‘investige- 
tion the registrar is satisfied that 
any representation on which he has 
taken action under this sub-section 
is frivolous or vexatious, he shall 
disclose the identity of the informant 
to the company. 


(7) The provisions of this section shall ap- 


ply mutatis mutandis to documents 
which a liquidator is required to file 
under this Act.” 


78. Amendment of section 141, Act VII 
of 1913. 

In section 141 of the said Act,— 

_(a)in sub-section (1), after the 


words 
“by the Local Government” the 
words “to the registrar and another 
copy” shall be inserted; 


l (b) to sub-section (3) the following pro- 


viso shall be added, namely:-—~ 
idec the expenses of and 
incidental to an investigation held 
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(c) after sub-section (3) the 


73 


in pursuance of clause (iv) of 

section 138 shall be paid out of the 

assets of the company -and shall be 

recoverable as an arrear of land- 

revenue. ; and 

following 
added, 


sub-section shall be 


namely:— 


“(4A The registrar shall keep the copy 


of the reportsent to him with the 
records of the company in his 
custody.” 


79. Insertion of new section 141A in Act 
VII of 1913. 


‘After section 141 of the said Act 


the 


following section shall be inserted, namely:— 
“141A. Institution of prosecutions. 


(1) If from any 


report made under 
section 138 it appears to the Local 
Government that any person has 
been guilty of any offence in rela- 
tion to the company for which he 
is criminally liable, the Lecal 
Government shall refer the matter 
to the Advocate-General or the Pub- 
lic Prosecutor. 


(2) If the officer to whom the matter is 


referred considers that the case is 
one in which a prosecution ought 
to be instituted, he shall cause 
proceedings to be instituted, andit 
shall be the duly of all officers and 
agents of the company, past and 
present (other than the accused in 
the proceedings), to giveto him all 
assistance in connection with the 
prosecution which they are reason- 
ably able to give. 


(8) For the purposes of sub section (2), 


r 


the expression “agents” in relation 
to a company shall be deemed to 
include the bankers and legal 
advisers ofthe company and any 
persons employed by the company 
as auditors, whether those persons 
are or are not officers of the com- 


pany. | 
(4) Any director, manager or other 


officer of the company convicted as 


the result of a prosecution initiated . 


under this section shall not with- 
out the leave of the Court be a 
director of orin any way whether 
directly or indirectly be concerned 
in or take part in the management 
of a company for period of five yearg 
from the date of such conviction. 


80. Amendment of section 144, Act VII 
of 1913- - - 
In section 144 of the said Act,— 


a4 
. (a) in sub-section (1), after the words 
“private company” the words “not 
being the subsidiary e-mpany of a 
public company” shall be inserted; 

- (b) in sub-section (5),-— 
(i) in clause (iti), after the words 
‘private company” the words 
“not being the subsidiary com- 


pany of a public company” shall. 


be inserted; and 
(it) after clause (iii) the following 
word and clause shall be inserted, 
namely:— 
ti 
(iv) any person indebted to the com- 
pany”; and 
(iit) to that sub-section the following 
words shall be added, namely:— 
“and if any person after being ap- 
pointed auditor becomes indebted 
to the ccmpany bis appointment 
shall thereupon be terminated.” 


81. Amendment of section 145, Act VII 
of 1913. 
In section 145 of the said Act,— 
(a) in sub-section (2),— 

' (i) after the words "on every balance- 
sheet” the words “and profit and 
loss account” shall be inserted; 

(ii) for clause (b) the following clause 
shall be substituted, namely:— 
“(b) whether or not in their opinion 


the balance sheet and the pro: ` 


fit and Icss account referred to 
in the report are drawn up 
in conformity with the law; 


(iii) in clause (e) after the word 
“whether” the words “or not” shall 
be inserted; and 

(iv) after clause (e) the following 
word and clause shall be added, 
namely:— 


(d) whether in their opinion books of 
account have been kept by the 
company as required by 

section 130.”; 

(b) after sub-section (2) the following 
sub-section shall be inserted, 

namely:— 

“(2A) Where any of the matters referred 
to ‘in clauses (a), (b), (c) and (d) 
of sub-section (2) is answered in 
the negative or witha qualifica- 

. tion, the report shall’ state the 

; reason fðr such answer.”; 

and 
e (c) after sub-seclion (3) the following 
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| sub-sections shall be added, namer 
y= 

“(4) The auditors of a company shall 

be entitled to receive notice of- 

and to attend any general meeting 


of-the company at which any ac-. 


counts which have been examined 
or reported on by them are to be 
laid before the company and may 
make any statement or explanation 
they desire with respect to “the 

' > aecounts. l > 

(5) If any auditors’ report is made which 

does not comply with the require- 
ments of this section, every auditor 
who is knowingly and wilfully a 
party to the default shall be punish- 
able with fine which may extend to 
one hundred rupees.” 

82, Amendment of section 146, Act VII of 

1913. 
In section 146 of the said Act,— 

(a) in sub-section (1), after the word 
“balance-sheets” the words “and 
profit and loss accounts’ shell be 
inserted; and l 

(b) to sub-section (2) the following pro- 
viso shall be added, namely : — 

“Provided that in the case of any public 

company whether registered before 
or afterthe ccmmencement of this 
Act the trustees for holders of de- 
bentures shall have the right con- 
ferred by sub-section (1) on holders 
of preference shares and, deben- 
tures of a company.” 
83 Amendment of section 153, Act VII 
of, 1913. 
-In section 153 of the said Act,— 

(a) sub-section (3) shall be re-numbered 
as sub-section (6) and the following 
sub-sections shall be inserted, name- 
ha order made under sub-section 
(2) shall have no effect until a 
certified copy of the order has been 
filed with the registrar, and a copy 
of every such order shall be annex- 
ed toevery copy of the memoran- 
dum of the company issued after 
the order has been made, or in the 
case ofa company not having a 
memorandum, of every copy so 
issued of the instrument constitut- 
ing or defining the constitution of 
the company. KA 
(4). If a company makes default in com- 

plying with sub-section (3) the 
company and every officer of. the 
company who is knowingly and 


ij (3) 
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wilfully in default shall be liable 
toa fine not exceeding ten rupees 
for each copy in respect of which 
default is made: 

(5) The Court may, at any time after 
an application has been made to 
it under this section, stay the com- 
mencement or continuation of any 
suit or proceeding against a com- 
pany on such terms as it thinks fit 
and proper until the application is 

a finally disposed of.” ; 

(b) to sub-section (3) as now re-numbered 
the following words shall be added, 
namely :— 

“and for the purposes of this section un- 
secured creditors whu may have 
filed suits or obtained decrees 
shall be deemed to be of the same 
class as other unsecured creditors”; 


and 

(e) after sub-section (3) as now re- 
numbered the following sub-section 
shall be added, namely : 

(7) An appeal shalllie from any order 
made by the Court exercising origi- 
nal jurisdiction under this sec- 
tion to the authority authorised 
to hear appeals from. the decisions 
of the Court.” 7 

84. Insertion of new sections 153A and 

153Bin Act VII of 19138. 


After section 153 of the said Act the fol- | 
lowing sections shall be inserted, 


namely :— 

“193A Provisions for facilitating ar- 
rangements and compromises. ii 

(1) Where an application is made to 
the Court under section 153 for the 
- sanctioning of a compromise or ar- 
rangement proposed between a 
company and any such persons as 
are mentioned in that section, and 
it is shown to the Court that the 
compromise or arrangement has 
been proposed for the purposes of or 
in connection with a scheme for the 
reconstruction of any company or 
companies or the amalgamation of 
any two or more companies, ‘and 
that under the scheme the whole 
orany part of the undertaking or 
the property of any company con- 
cerned in the scheme (in this sec- 
tion referred to as a ‘transferor 
company’) isto be transferred to 
another company (in this section re- 
ferred to as ‘the transferee com- 
papy’) the Court may, either by the 
-order sanctioning the compromise 


or arrangement or by any subse- 
quent order, make provision for all 
or any of the follawing matters :— 

(a) the transfer to the transferee com- 
pany of the whole or any part of 
the undertaking and of the pro- 
perty or liabilities of any trans- 
feror company ; TT 

(b) the allotting or appropriation by 
the transferee company of any 
shares, debentures, policies, or 
other like interests in that com- 
pany which under the compro- 
mise or arrangement are to be 
allotted or appropriated by that 
company to or for any person ; 

(c) the continuation byor against the 
transferee company of any legal 
proceedings pending by or 
against any transferor company ; 

(d) the dissolution, without winding- 
up, of any transferor company ; 

(e) the provision to be made for any 
persons who, within such time 
and in such manner as the Court 
directs, dissent from the compro- 
mise or arrangement ; 

(f) such incidental, consequential and 
supplemental matters as are ne- 
cessary to secure that the recon- 
struction or amalgamation shall 
be fully and effectively carried 
out. 


(2) Where an order undér this section 


provides for the transfer of pro- 
perty or liabilities; - that property 
shall, by virtue of the order, be 
transferred to and vestin, and those 
liabilities shall, by virtue of the 
order, be transferred to and be- 
come the liabilities of, the trans- 
'feree company: and in the case of 
any: property, if the order so directs 
freed from any charge which is by 
virtue of the compromise or ar- 
rangement to cease to have effect. 


(3). Where ‘an order is made under this 


section, every company in relation 
to which the order is made shall 
cause a certified copy thereof to be 
delivered to the registrar for regis- 
tration within fourteen days after 
the completion of the order, and if 
default is made in complying with 
this sub-section, the company and 
every officer of the Company who, 
is knowingly and wilfully in de- 
fault shall be liable to a fine not 
exceeding fifty rupees; = + 
4) In this section the expression , pro- 
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perty’ includes property, rights and 
powers of every description, and 
the expression ‘liabilities’ includes 
duties.. 


(5) Notwithstanding the provisions of 


sub section (4) of section 153, the 
expression ‘company’ in this section 
does not include any company 
other than a company within the 
meaning of this Act. 


153B. Power to acquire shares of share- 
‘holders dissenting from schemes or contract 
approved by majority. 


(1) W 


here a scheme or contract involv- 
ing the transfer of shares or any 
class of shares ina company (in 
this section referred to as ‘the trans- 
feror company’) to another com- 
pany, whether a company within 
the meaning of this Act or not (in 
this section referred to as the trans- 
feree company’): has within four 
months after the making of the offer 


- jn that behalf by the transferee 


company been approved by the 
holders of not less than three- 
fourths in value of the 
affected, the transferee company 
may, at any time within two months 
after the expiration of the said 
four months, give notice in the 
prescribed manner to any dissent- 
‘ing shareholder that it desires to 


a notice is given the transferee 
company shall, unlesson an appli- 
cation made by the dissenting 
shareholder within one month from 
the date on which the notice 
was given the Court thinks fit to 
order otherwise, be entitled and 
bound to acquire those shares on 
the terms on which under ‘the 
scheme or contract the shares ofthe 
approving shareholders are to be 
transferred to the  transferes 
company: 


Provided that, where any such scheme 


or contract has been so approved 
at any time before the commence- 
ment of the Indian Companies 
(Amendment) Act, 1936, the Court 
may by order, on an application 
madetoit by the transferee com- 
pany within two months after the 
commencement of that Act, autho- 
rise notice to be given under this 
section at 4ny time within fourteen 
days after the making ‘of the order, 
and this section shall apply ac- 
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cordingly, except that the terms 
on which the shares of the dis- 
senting shareholder are to be ac- 
Quired shall be such terms as the 
Court may by the order direct 
instead of the terms provided by 
the scheme or contract. 


(2) Where anotice has been given by 


(3) 


acquire his shares, and where such =` 


(4) In this 


Any sums 


the transferee company under this 
section and the Court has not, 


on an application made by” the” 


dissenting shareholder, orderéd to 
the contrary, the transferee com- 
pany shall, on the expiration of 
one month from the datfe on which 
the notice has been given, or, if 
an application to the Court by 
the dissenting shareholder is then 
pending, after that application has 
been disposed of, transmit a 
copy of the notice to the transferor 
company and pay or transfer to 
the transferor company the amount 
or other consideration representing 
the price payable by the transferee 
company for the shares which by 
Virtue of this section that company 
is entitled to acquire, and the 
transferor company shall thereupon 
register the transferee company as 
the holder of those shares. 

received by the trans- 
feror company under this section 
shall be paid into a separate 
bank account, any such sums and 
any olher consideration so received 
shall be held by that company on 
trust for the several persons 
entitled tothe shares in respect of 
which the said sums or other 
consideralion were respectively 
received. ; 

section the expression 
‘dissenting shareholder’ includes a 
shareholder who has not assented to 
the scheme or contract and any 
shareholder who has failed or re- 
fused to transfer his shares to the 
transferee company in accordance 
with the scheme or contract.” 


85. - Substitution of new section for sec- 


tion 154, Act VII of 1918. 


For section 154 of the said Act the fol- 


lowing section shall be substituted, 
namely :-— 


154. Conversion of private company into 


public company. 
(1) If a company, “being a 


private 
company, alters its articles in such 


manner that they no longer includ ass 


» 


e 


me, 


h 
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the provisions which, under the 
provisions of clause (13) of sub- 
section (1) of section 2, are required 
to be included in the articles of a 
company in order to constitute it a 
private company, the company shall, 
as on thedate of the alteration, 
cease to be a private company 
and shall, within a period of 
fourteen days after the said 
date, file with the registrar a pros- 
pectus or a statement in lieu of 
prospectus in the form and con- 
taining the particulars set out in 
tHe form marked II in the Second 
Schedule. 


(2) If default is made in complying 


with sub-section (1) of this sec- 
tion, the company and every off- 
cer of the company who is know- 
ingly and wilfully in default shall 
be liable toa fine not exceeding 
five hundred rupees. 


(3) Where the articles of a company 


Provided that the Court, on being satis- ` 


include the provisions afcresaid 
but default is made in complying 
with any of those provisions, the 
company shall cease to be entitled 
to the privileges and exemptions 
conferred on private companies 
under the provisions contained in 
this Act, and thereupon the pro- 
visions of this Act shall apply 
to the company as if it were not a 
private company: 


fied that the failure 10 comply with 
the conditions was accidental or 
due to inadvertence or tosome 
other sufficient cause, or that on 
other grounds it is just and 
equitable to grant relief, may, on 
the application of the company 
or any other person interested 
and on such terms and conditions 
as seem to the Court just and 
expedient, order that the company 
be relieved from such consequ- 
ences as aforesaid.” 


86. Amendment of section 150, Act VIT 


of 1913. 


_ For sub-section (1) of section 159 of the 


said Act the following sub-section 
shall be substituted, namely:— 


= “(1) The liability of a contributory 


shall create a debt payable 

at the time specified in the 

calls made on him by the 
, liquidator.” 


87, Amendment of section 160, Act VII 
of 1913. 

To section 160 of the said Act the 
following sub-section shall be add- 
ed, namely: — 

“(3) For the purposes of this section 
the surviving co-parceners of a 


s contributory who is a member 


of a Hindu joint family govern- 

ed by the Mitakshara School of 

Hindu Law shall be deemed to 

be his legal representatives and 
heirs.” 

88. Amendment of section 163, Act VII 

of 1913. 

. Section 163 of the said Act shall be re- 
numbered as sub-section (1) of that sec- 
tion and in the section as so re-numbered,— 

(a) in clause (i), for the words “by 
leaving the same” the words “by 
causing the same to be delivered 
by registered post or otherwise” 

shall be substituted; and 

(b) the following sub-section shall be 

' added, namely:— 

“(2) The demand referred to in clause 
(i) of sub-section (1) shall be 
deemed tohave been duly given 
under the hand of the 
creditor if it is signed by an 
agent or legal adviser duly autho- 
vised on his behalf, or in the 
case of a firm if it is signed by 
snch agent or by a legal adviser or 
any one member of the firm on 
behalf of the firm.” 

89. Amendment of section 166, Act VIT 

of 1913. 

In section 166 of the said. Act,— 

(a) after the words “together or separaie- 
ly" the words “, or by the registrar” 
shall be iugerted, and 

(b) after clause (a) of the proviso the 
following clause shall be inserted, 
namely:— l 

“(aa\ the registrar shall not be entitled 

to presentta petition for wind- 
ing up acompany — l 

(i) except on the ground that from 
the financial condition of the 
company as disclosed in its 
balance-sheet or from the re- 
port of an inspector appointed 
under section 138 it appears 
that the company is unable to 

_ pay its debts, and 

(ii). unless the previous sanction of the 
Local Gowernment has beén 
obtained to the presentation of 
the petition: 


~ 
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Provided that no such “sanction shall 
be given unless the company 
‘has first been afforded an op- 
portunity of being heard.” 
90. Amendmentof section 170, Act VII 
of 1913. 
To section 170 of thesaid Act the follow- 
ing sub-section shall be added, namely:-- 
“(3) Where the Court makes an order 
for the winding up of a company it 
shall, except where a liquidator 
is appointed simultaneously, forth- 
with cause intimation thereof to be 
sent to the official receiver.” 


91. Amendment of section 171, Act VIL 


of 1913. 

. In section 171 of the said Act, after 
the words “has been made” the 
words “ora provisional liquidator 


has been appointed” shall be 
inserted. 

92. Insertion of new section 171A, in 
Act VII of 1918. 


After section 171 of tke said Act the 
following section shall be inserted, 
namely: — 

‘H71A. Vacancy in office of liquidator. 

(1) For the purposes of this Act, so far 
as it relates tothe winding up of 
companies by the Court, the term 
‘official receiver’ méans the official 
receiver attached to the Court, or, 
if there is no such official receiver, 
then such person as the Local 
Government may, by notification in 
the local official Gazette, appoint 
for the purpose. 

(2) On the making of a winding up 
order, the official receiver shall 
become the official liquidator of the 


company and shall continue to act: 


as such until his further continu- 
ance is terminated by an order 
- of the Court. 

(3) The official receiver shall as such 
official liquidator forthwith take in- 
to his custody and control all the 
books, documents and the assels of 
the company. 

(4) The official receiver shall be entitled 
to such remuneration as the Court 
shall fix.” 

93. Amendment of 

VII of 1913. 

For sub-section (1) of section 172 of the 
said Act the following sub-section shall be 
“substituted, namely:— 

“(1) On the making of a winding up 

'" order it shall be the duty of the 
petitioner in the winding up pro- 


section 172, Act 
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ceedings and of the company to 
file with the registrar a copy of 
the order within a month from the 
date of the making of the order.” 

94. Amendment of section 175, Act VII 
of 1913. 

In section 175 of the said Act,— 

(a) in sub-section (1), after the words 
“a person or persons’ the words 
“other than the official receiver” 
shall be inserted; and ° 

(b) to sub-section (2), the following 
words shall be added, namely:— 

but shall before making any such 
appointment give notice to 
the company, unless for reasons 
to be recorded it thinks fit to 
dispense with notice.” 

95. Amendment of section 176, Act VII 
of 1918. 

To sub-section (2) of section 176 of the 
said Act the following words shall be 
added, namely:— 

“and until the vacancy is so filled up 
the official’ receiver shall be and 
act as the official liquidator”. 

96. Insertion of new sections 177A and 
177B in Act VII of 1913. 

After section 177 ofthe said Act the fol- 
lowing sections shall be inserted, namely:— 

“177A. Statement of affairs to be made 
to the liquidator. 

(1) Where ihe Court has made a wind- 
ing up order or appointed an official 
liquidator provisionally, there shall, 
unless the Court thinks fit to 
order otherwise and so orders, be 
made cut and submitted to the 
official liquidator astatement as to 
the affairs of the company verified 
by an affidavit and containing the 
following particulars, namely:— 

(a) the assets of the company, stat- 
ing separately the cash balance in 

wg hand andat the bank, if any; 

(b) the debts and liabilities; 

(c) the names, residences and occu- 
pations of the creditors stating 
separately the amount of secured 
debts-and unsecured debts, and in 
the case of secured debts particulars 
of the securities, their value and 
the dates when they were given; 

(d) the debts due to the company and the 
names, residences and occupations 
of the perscns from whom they are 
due and the amount likely to be 
realised therefrom. 

(2) The statement shall ke submitted . 
and verified by one or more of ths 
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persons who are at the relevant 
date the directors and by the person 
who is at that date the secretary, 
manager or other chief officer of 
the company, or by such of the 
persons hereinafter in this sub- 
section mentioned as the official 
liquidator, subject to the direction 
of the Court, may require to submit 
. and verify the statement, that 1s to 

e say, Dersons— 

(#) who are or have been directors or 
officers of the company; 

(b) who have taken part in the forma- 
tion of the company atany time 
within one year before the relevant 
date; - 

T (c) who are in the employment of the 
company, or have been in the 
employmentof the company within 
the said year, and are in the 
opinion of the official liquidator 
capable of giving the information 
required; 

(d) who areor have been within the 
said year officers of cr in the em- 
ployment ofa company, which is, 
or within the said year was, an 
officer of the company to which the 
statement relates. 

(3) The statement shall be submitted 
within twenty-one days from the 
relevant date, or within such ex- 
tended time as the official liquida- 

- toror the Court may for special 
reasons appoint. 

_ (4) Any person making or concurring in 

_ making the statement and affidavit 
required by this section shall be 
allowed and shall be paid 
by the official liquidator or 
provisional liquidator, as the case 
may be, out ofthe assets of the 
company, such costs and expenses 
incurred inand about the prepara- 
tion and making of the statement 
and affidavit as the official liqui- 
dator may consider reasonable, 
subject to an appeal to the Court. 

(5) If any person, without reasonable 

` excuse, knowingly and wilfully 
makes default in complying with 
the requirements of this section, 
he shall be liable to afine not ex- 

. ceeding one hundred rupees . for 
every day during which the default 

continues. 

(6) Any person stating himself in writ- 

ing to be acreditor or contributory 

of the company shall be entitled 
+ 
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by himself or by his agent at all 
reasonable times, on payment of the 
prescribed fee, to inspect the state- 
ment submitted in, pursuance of 
this section, and to a copy thereof or 
extract therefrom. 

(7) Any person untruthfully so stating 
himself to be «creditor or contri- 
butory shall be guilty of an of- 
fence under section 182 of the 
Indian Penal Code and shall, on 
the application of the liquidator or 
of the official receiver, be punish- 
able accordingly. j 

(8) In this section the expression “the 
relevant date? means, in a case 
where a provisional liquidator is 
appointed, the date of his appoint- 
ment, and, in a case where no 
such appointment is made, the 
date of the winding up order. 


177B. Statement by liquidator. 


(1) In a case where a winding up crder 
is made, the official liquidator 
shall, as soon as practicable after 
receipt of the statement io be sub- 
mitted under section 177A, and not 
later than four, or with the leave 
‘of the Court, six months from ihe 
date of the order, or ina case 
where the Court orders that no 
statement shall be submitted, as 
soon as practicable after the date 
of the order, submit a preliminary 
report to the Court — 

(a) as tothe amount of capital issued, 
subscribed, and paid ur, and the 
estimated amount of assets and 
liabilities, giving separately under 
ie heading of asseis particulars 
0 — 

‘4) cash and negotiable securities; 

(ii) debts due from contributories; 

(iii) debts due to and securities, if 
any, available to the company; 

(iv) movable and immovable proper- 
ties belonging to the company; 

(v) unpaid calls; and 

(b) if the company has failed, as to the 

causes of the failure; and 

(c) whether in his opinion further inquiry - 
is desirable as to any matter relat- 
ing tothe promotion, formation or 
fajlure of the company, or the con- 
duct of the business thereof. 

(2) The official liquidator may also; 
if he thinks fit, make a further 
report, or further reports, stating ° 
the manner in which the company 
was formed and whether in his . 
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opinion any fraud hasbeen com- 

mitted by any person in its pro- 

motion or formation, or by any 

director or other officer of the com- 

pany in relation to the company 

since the formation thereof, and any 

- other matters which in his opinion 

it is desirable to bring to the 
notice of the Court.” 

97. Amendment of section 178, Act VII 

of 1913. 

In section 178 of the said Act,— 

(a) in sub-section (1), after the word 
“liquidator” the words . “whether 
appointed provisionally or not” 
shall be inserted; and 

- (b) for sub-section (2) the following 
sub-section shall be substituted, 


namely; 

(2) “All the property and effects of the 
company shall be deemed to be in 
the custody of the Court as from the 
date of the order for the winding up 
of the company”. 

98. Insertion of new section 178A in Act 

VII of 1913. 
-After section 178 of the said Act the 
following section shall be inserted, namely: — 
: "178A. Commitiee of Inspection in com- 
pulsory winding-up. 
. (1) The official liquidator shall within 
: a month from the date of ihe 
order for the winding-up of a com- 
pany convene a meeting of the 
creditors of the company (as ascer- 
tained from the books and docu- 
ments of the company) for the 
purpose of determining whether 
or not a committee of inspection 
shall be appointed to act with the 
liquidator, and who are to be 
members of the committee, if ap- 
; pointed. 
(2) The officiel liquidator shall within a 
4 week from the date of the creditor's 
meeting convene a meeting of the 
contributories to consider the 
decision of the creditors and to ac- 
cept the same with or without modi- 
4 fications. 
- (3) If the contributories do not accept 
the decision of the creditors in its 
entirely, it shall be the duty of 
the official liquidator to apply to 
the Court for directions as to 
whether there shall be a committee 
of inspection and, if so, what shall 
be the composition of the commit- 
i a tee, and who shal] be members 
thereof. 
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(4) A committee of inspection appoint- 


ed under this section shall consist 
of not more than twelve members 
being creditors and contributories of 
the company or persons holding 
general or special powers of attor- 
ney from creditors or contributories 
in such proportions as may be 
agreed on by the meetings of 
creditors and contributories, oreas; 
in case of difference, may be deter- 
mined by the Court. 


(5) The committee of inspection shall 


have the right to inspect the 
accounts of the officialeliquidator at 
all reasonable times. 


(6) The committee shall meet at such 


times as they may from time to 
time appoint, and failing such 
appointment, at least once a month, 


‘and the liquidator or any member 


ofthe committee may alsocall a 
meeting of the committee as and 
when he thinks necessary. 


(7) The committee may act by a majo- 


rity of their members present at 
a meeting, but shall- not act un- 
less a majority of the committee are 
present. 


(8) Amember of the committee may 


resign by notice in writing signed 
by him and delivered to the liqui- 
dator. 


(9) Ifa member of the committee be- 


comes bankrupt, or compounds or 
arranges with his creditors, or is 
absent from five consecutive 
meetings of the committee without 
the leave of these members who 
together with himself represent 
the creditors or contributories, as 
the case may be, his office shall 
thereupon become vacant. 


(10) A member of the committee may be 


removed by an ordinary resolution 
at a meeting of creditors if he re- 
presents creditors, or of contribu- 
tories if he represents contribu- 
tories, of which seven days’ notice 
has been given, stating the object 
of the meeting. 


(11) On a vacancy occurring in the com- 


mittee the liquidator shall forth- 
with summon a meeting of credi- 
tors or of contributories, as the case 
may require, to fill the vacancy, 
and the meeting may, by resolution, 


. re-appoint the same or appoint an- 


other creditor or contributory to 
fill the vacancy. : 


è d 
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(12) The Gontinuing members of the 
committee, if not less than two, 
may act notwithstanding any va- 

cancy in the commiltee.” 

99. Amendment of section 182, Act VII 

of 1913. 

' Section 182 of the said Act shall be re- 

numbered as sub-section (1) of that section 

and tothe section asso re-numbered the 
following sub-sections shall be add- 

|. ed, namely : 

- #(2) Every official liquidator shall, at 

such times as may be prescribed 
but not less than twice in each year 


daring his tenure of office, present to . 


the Court an account of his receipts 
~ and payments as such liquidator. 
` (3) The account shall be in the prescrib- 
i ed form, shall. be made in dupli- 
cate, and shall be verified by a 

"AS declaration in the preseribed form. 

_ (4) The Court shall cause the account 
to be audited in such manner as 
it thinks fit and for the purpose of 
the audit the liquidator shall fur- 
nish the Court with such vouckers 
and information as the Court may 
require, and the Court may at any 
time require the production of and 
inspect any books or accounts kept 
by the liquidator. 

(5) When the account has been audited, 
one copy thereof shall be filed and 
kept by the Court, and the other 
copy shall be delivered to the re- 
gistrar for filing, and each copy 
shall be open to the inspection of 
any creditor, or of any person inter- 

ested,” 

100. Amendment of section 183, Act VII 
of 1913. 

. To sub-section (1) of section 183 of the 
said Act, the words “or by the committee 
of inspection, and any directions given by 
the creditors or contributories at any gene- 
ral meeting shall in case of conflict be 
deemed to override any directions given by 
the committee of inspection” shall be added 
at the end. 

101. Amendment of section 188, Act VII 
of 1913. 

In section 188 of the said Act, the words 
“the Bank of Bengal, the Bank of Madras 
or the Bank of Bombay, asthe case may 
bė, or any branch theteof respectively to” 
shall be omitted and after the words “‘offi- 
cial liquidator” where they first occur the 
words “in any scheduled bank as defined 
in Clause (e) of section 2 of the Reserve 
Bank of India Act, 1934” shall be inserted. 
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102. Amendment of section 189, Act VII 
of 1913. 

In section 189 of the said Act, for the 
words “the Bank of Bengal, the Bank 
of Madras or the Bank of Bombay or any 
branch thereof respectively” the words 
“the Bank where the liquidator of the com- 
pany may have his account shall be substi- 
tuted”. : 

103. Amendment of section 203, Act VII 
of 1913. 

To section 203 of the said Act after clause 
(3) the following words shall be added, 
namely :— 

“and the expression ‘resolution for volun- 
tarily winding up’ when used here- 
after in this Part means a resolution 
passed under cl. (1), clause .(2) or 
clause (3) of this section.” 

104. Amendment of section 204, Act VII 
of 1913. 

In section 201 of the said Act, for the 
words ‘authorising the winding up” the 
words ‘for voluntarily winding up’ shall be 
substituted. 

105. Substitution of new sections for 
sections 207 to 219, Act VII of 1913. 

For sections 207 to 219 of the said Act, 
both included, the following sections and 
headings shall be substituted, namely :— 

“207. Declaration of Solvency. 

(1) Where it is proposed to wind 
upa company voluntarily, the directors of 
the company or, in the case of a company 
having more than two directors, the majo- 
rity of the. directors may, aba meeting of 
the directors held before the date on which 
the notices of the meeting at which the reso- 
lution for the winding-up ofthe company 
is to be proposed are sent out, to make a 
declaration verified by an attidavit to the 
effect that they have made a full inquiry 
into the affairs of the company, and that, 
having so done, they have formed the opin- 
ion that the company will be able to pay its 
debtsin full within a period, not exceed- 
ing three years, from the commencement 
of the winding up. 

(2) Such declaration shall be supported 


by a report of the company’s auditors on 


the company’s affairs and shall have no 
effect for the purposes of this Act unless it 
is. delivered to the registrar for registration 
before the date mentioned in sub-section 
(1) of this section. 

(3) A winding up in the case of which a 
declaration has been made and deliveied 
in. accordance with this section is in this 
Act referred to asa ‘members’ voluntary 
winding up, and a winding up in the case 
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of which a declaration has not been made 
and delivered as aforesaid is in this Act 
referred to as,‘a creditors’ voluntary wind- 
ing up. < 
Members’ voluntary winding up. 

. 208. Provisions applicable to a members’ 
voluniary winding up. 

The provisions contained in sections 208A 
to 208k, both inclusive, shall apply in rela- 
tion to a members’ voluntary winding up. 

208A. Power of company to appoint and 
fix remuneration of liquidators. 

(1) The company in general meeting shall 
appoint one or more liquidators for the 
purpose of winding up the affairs and dis- 
tributing the assets of the company, and 
may fix the remuneration to be paid to him 
or them. 


(2) On the appointment of a liquidator 
all the powers of the directors shall cease, 
except so far asthe company in general 
meeting, or the liquidator, sanctions the 
continuance thereof. 

208B. Power to fill vacancy in office of 

liquidator. 
(1) Tf a vacancy occurs by death, resig- 
nation or otherwise in the office of liquida- 
tor appointed by the company, the com- 
pany in general meeting may, subject to 
any arrangement with its creditors, fill the 
vacancy. 

(2) For that’ purpose a general meeling 
may be convened by any contributory or, 
if there were more liquidators than one, 
by the continuing liquidators. 

(3) The meeting shall be held in manner 
provided by this Actor by the articles, or 
in such manner as may, on application by 
any contributory or by the continuing li- 
quidators, be determined by the Court. 

2080. Power of liquidator to accept shares, 
etc., as consideration for sale of property of 
company. 


(1) Where a company is proposed to be, 
or is in course of being, wound up altoge- 
ther voluntarily, and the whole or part of 
its business or property is proposed to be 
transferred or sold to another com- 
pany whethera company within the mean- 
ing of this Act or not (in this 
section called ‘the transferee company’), 


the liquidator of the first-mentioned come 


pany; (in this section called ‘the transferor 
company’) may, with the sanction ofa spe- 
cial resolution of that company conferring 
either a general authority on the liquidator 
‘or an authority in‘respect of any particular 
arrangement, receive, in compensation or 
part compensation for the transfer or sale, 
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shares, policiez, or other like interests in 
the transferee company, for distribution 
among the members of the transferor com- 
pany, or may enter into any other arrange- 
ment whereby the members of the trans- 
feror company may, in lieu of receiving'cash, 
shares, policies, or other like interests or 
in addition thereto, participate in the pro- 
fits of or receive any other benefit from the 
transferee company. KN 

(2) Any sale or arrangemeni in pursuance 
of this section shall be binding on the mém- 
bers of the transferor company. 

(3) If any member of the transferor com- 
pany who did not vote in favour of the 
special resolution expresses his dissent there- 
from in writing addressed to the liquidator 
and left at the registered office of the com- 
pany within seven days after the passing 
of the special resolution, he may require 
the liquidator either to abstain from carry- 
ing the resolution into effect or tə pur- 
chase his interest at a price to be determined 
by agreement or by arbitration in manner 
hereafter provided. 

(4) I£ the liquidator elects to purchase the 
member's interest, the purchase money must. 
be paid before the company is dissolved, 
and be raised by the liquidator in such 
manner as may be determined by special 
resolution. 

(5) A special resolution shall not be in- 
validfor the purposes of this section by 
reason that it is passed before or concur- 
rently with a resolution for voluntary 
winding up or for appointing liquidators, 
but if an order is made within a year for 
winding up the company by or subject to the 
supervision of the Court, the special resolu- 
tion shall not be valid unless sanctioned by 
the Court. ; 

(6) The provisions of the Indian Arbitra- 
tion Act, 1899, other than those restricting 
the application of the Actin respect of the 
subject-matter of the arbitration, shall 
apply to all arbitrations in pursuance of 
this section. 

208 D. Duty of liquidator te call general 
meeting at end of each year. ; 

(1) In the event of the winding up continu- 
ing for more than one year, the liquidator . 
shall summon a general meeting of the 
company at the end of the first year from the 
commencement of the winding up and of 
each succeeding year, or as soon thereafter 
as may be convenient within ninety days of 
ihe close of the year, and shall lay before 
the meeting an account of his acts and. 
dealings and ofthe conduct of the winding 
up during the preceding year anda stgte- ` 
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ment in the prescribed form containing the 
prescribed particulars with respect tothe 
position of the liquidation. 

(2) If the liquidator fails to comply with 
this section, he shall be liable to a fine not 
exceeding one’ hundred rupees. 

208K. Final meeting and. dissolution. 

(1) As soon as the affairs of the company 
are fully wound -up, the liquidator shall 
makeup an account of the winding up, 
showing how the winding up has been con- 
ducted and the property of the company has 
been disposed of, and thereupon shall call 


- a general meeting of the company for the 


purpose of laying before it the account, and 
giving any explanation thereof. 

(2) The meeting shall be called by adver- 
tisement specifying the time, place and 
object thereof, and published one month at 
least before the meeting in the manner 
specified in sub-section (1) of section 206 for 
publication of a notice under that sub- 

section. 

(3) Within one week after the meeting, 
the liquidator shall send to the registrar a 
copy of the account, and shall make a return 
to him of the holding of the meeting and of 

-its date, and if the copy is not sent or the 
return is not made in accordance with this 
sub-section, the liquidator shall be liable to 
a fine not exceeding fifty rupees for every 
day during which the default continues: 

Provided that, if a quorum isnot present 
at the meeting, the liquidator shall, in lieu 
of the said return, make a return that the 
meeting was duly summoned and that no 
quorum was present thereat, and upon such 
a return being made, the provisions of this 
sub-section as to the making of the return 
shall be deemed to have been complied with. 

(4) The registrar on receiving the account 


~ and either of the returns mentioned in sub- 


section (3) shall forthwith register them and 
on the expiration of three months from the 
registration of the return the compauy 
shall be deemed to be dissolved: 

` Provided that the Court may, on the ap- 
plication of the liquidator or of any other 
person who appears to the Court to be inter- 
ested, make an orderdeferring the date at 
which the dissolution of the company is to 
take effect for such time as the Court thinks 


fit. : 

(5) It shall be the duty of the person on 
whose application an order of the Court 
under this section is made, within twenty- 
one days after the making of the order, to 
deliver to the registrar a certified copy of 
the.order for registration, and if that person 


` fails so.to db, he shall be liable to a fine not . 
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exceeding fifty rupees for every day during 
which the default continues. | 
Creditors’ voluntary winding up. 

209. Provisions applicable to a creditors’ 
voluntary winding up. 

The provisions containedin sections 209A 
to 209H, both inclusive, shall apply in 
relation toa creditors’ voluntary winding 


up. 
209A. Meeting of creditors. 

(1) The company shall cause a meeting of 
the creditors of the company to be sum- 
moned for the day, or the day next following 
the day, on which there is to be held the 
meeting at which the resolution for volun- 
tary winding up is to be proposed, -and shall 
cause the notices of the said meeting ‘of 
creditors to be sent by post to the credi- 
tors simultaneously with . the sending -of 
the notices of the said meeting of the com- 


pany. 

(2) The company shall cause notice of 
the meeting of the creditors to be ad- 
vertised in the manner specified in sub- 
section (1) of section 206 for the publication 
of a notice under that sub-section. 

(3) The directors of the company 
shall— : 

(a) cause a full statement of the position 
of the company’s affairs together 
with a list of the creditors of the 
company and the estimated amount 
of their claims to be laid before 
the meeling of creditors to be held 
a8 aforesaid, and 

(b) appoint one of their number to pre- 

`- side at the said meeting. 

(4) It shall be the duty of the director 
appointed to preside at the meeting of cre- 
ditors to attend the meeting and preside 
thereat. ; 

(5) Ifthe meeting of the company at 
which the resolution for voluntary wind- 
ing up isto be proposed is adjourned and 
the resolution is passed at an adjourned 
meeting, any resolution passed at the 
meeting of the creditors, held in pursuance 
of sub-section (1) of this section, shall have 
effect as if it had been passed immediate- 


ly after the passing of the resolution for 


winding up the company. 
(6) If default is made— 
(a) by the company in complying with 
sub-sections (1) and (2), 
(b) by the directors of the company in 
complying with sub-section (4), , 
(c) by any director @f the company in 
complying with sub-section (4), 
the company, directors or director, as the 
case may be, shall be liable to a fine not 


PN 


BA 


_ exceeding one thousand rupees and, in the 


case of default by the company, every 
officer of the cempany who is ‘in default 
shall he liable to the like penalty. 


209 B. Appointment of liquidator. ` 
The creditors and the company at their 


. respective meetings mentioned in sec- 


tion 209A may nominate a person to be 
liquidator for the purpose of winding up the 
affairs. and distributing the assets of the 
company, and if the creditors and the com- 
pany nominate different persons, the person 
nominated by the creditors shall be liqui- 
dator, and if no person is nominated by the 
creditors the person, if any, nominated by 
the company shall be liquidator: 


Provided that in the case of different per- 
sons being nominated, any director, mem- 
ber or creditor of the company may, within 
seven days after the date on which the 
nomination was made by the cridetors, 
apply to the Court for an order either 
directing that the person nominated 
as . liquidator by the company shall be 
liquidator instead of or jointly with 
the person nominated by the creditors, or 
appointing some other person to be li- 
quidator instead of the person appointed by 
the creditors. 


209 C. Appoiniment of committee of In- 
speciion. ` 

The creditors at the meeting lo be held in 
pursuance cf section 209A or at any sub- 
sequent meeting may, if they think fit, ap- 
point a committee of inspection consisting 
of not more than five persons and if such 
a committee is appointed, the company may, 
either at the meeting at which the resolu- 
tion for voluntary winding up is passed or 
at any time subsequently in general meet- 
ing, appoint such number of persons as 
they think fit to act as members of the com- 
mittee not exceeding five in number: 

Provided that the creditors may, if they 
think fit, resolve that all or any of the 
persons so appointed by the company ought 
not to be members of the committee of ins- 


. pection, and, if the creditors so resolve, the 


persons mentioned in the resolution shall 
not, unless the Court otherwise directs, be 
qualified to act as members of the commit- 
tee, and on any application to the Court 
under this provision the Court may, if it 
thinks fit, appoint other persons to act ag 
such members in,place of the persons men- 
tioned ‘in the resolution. 


209D. Fixing of liquidators remunera~ 
on and cesser of directors’ powers. 
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(1) The committee of inspection, or if 
there is no such committee, the creditors 
may fix the remuneration to be paid to 
the liquidator or liquidators, and where 
the remuneration is mot so fixed, it shall 
be determined by the Court. 

(2) On the appointment of a liquidator, 
all the powers of the directors shall cease, 
except so far as the committee of inspec- 
tion, or if there is no such committee, the 
creditors, sanction the continuance thereof. 

209 E. Power to fill vacancy in office of 
liquidator. 

If a vacancy occurs, by death, resigna- 
tion or otherwise, in the office ofa liquidator, 
other than a liquidator appointed by, or by 
the direction of, the Court, the creditors 
may fill the vacancy. 


209. F. Application of section 208 C to a 
creditors voluntary winding up. 

The provisions of section 208C shall ap 
ply in the case of a creditors’ voluntary 
winding up asin the case of a members’ 
voluntary winding up with the modification 
that the powers of the liquidator under the 
said section shall not be exercised except 
with the sanction either of the Court or of 
the committee of inspection. 


209 G. Duty of liquidator to call meetings 
of company and of creditors at end of each 
year. 

(1) In the event of the winding up con 
tinuing for more than one year, the liquida- 
tor shall summon a general meeting of the 
company and a meeting of creditors at the 
end of the first year. from the commence- 
ment of the winding up, and of each suc- 
ceeding year, or as soon thereafter as may 
be convenient, and shall lay before the 
meetings an account of his acts and deal- 
ings and of the conduct of the winding up 
during the preceding year and a statement 
in the prescribed form containing the pre- 
scribed particulars with respect to the 
position of the winding up. 

(2) If the liquidator fails to comply wit 
this section, he shall be liable to a fine not 
exceeding one hundred rupees. 

209 H. Final meeting and dissolution. » 

(1) As soon as the affairs of the company 
are fully wound up, the liquidator shall 
make up an account of the winding up 
showing how the winding up has been con- 
ducted and the property of the company 
has been disposed of, and thereupon shall 
calla general meeting of the company and 
a meeting ofthe creditors for the purpose 
of laying the account before the meetings. 

and giving any explanation thereof. 
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(2) Each such meeting shall be called voluntary winding up whether a members’ 


by advertisement specifying the time, 


_ ` place and object thereof and published one 


m 
s 


r 


“month at least before the meeting in tbe 


manner specified in sub-section (1) of sec- 


‘tion 206 for the publication of a notice 


under. that sub-section. 
(3) Within one week after the date of the 
meeting, or, ifthe meetings are not held 


“on the same date, after the date of the later 


meeting, the liquidator shall send to the 
registrar a copy of the account, and shall 
make a return to him of the holding of the 
meeting afd of their dates, and if the 
copy is not sent or the return is not made 
in accordance with this sub-section, the 
liquidator shall be liable to a fine not ex- 
ceeding fifty rupees for every day during 
which the default continues: 

Provided that, if a quorum (which for the 
purposes of this section shall be two per- 
sons) is not persent at either such meeting, 
the liquidator shall, in lieu of such return, 
make a return that the meeting was duly 
summoned and that no quorum was present 
thereat, and upon such a return being 
made the provisions of this stih-section as 
to the making of the return shall, in res- 
Pect of that meeting, be deemed to have 
been complied with. 

(4) The registrar on receiving the account 
and in respet of each such meeting either 
of the returns mentioned, in sub-section (3) 
shall forthwith register them, and on the 
expiration of three months from the regis- 
tration thereof the company shall be deem- 
ed to be dissolved: 

Provided that the Court may on the ap- 
plication of the liquidator or of any other 
person who appears to the Court to be in- 
terested, make an order deferring the date 
at which the dissolution of the company is 
to take effect for such time as the Court 
thinks fit. 

(5) It shall be the duty of the person on 
whose application an order of the Court 
under this section is made, within ten days 
after the making of the order, to deliver to 
the registrar a certified copy of the order 
for registration and if that person fails to 
do so, he shall be liable to a fine not exceed- 
ing fifty rupees for every day during which 
the default continues. 

Members’ or creditors’ voluntary winding 
UD. 

210. Provisions applicable to every volun 
tary winding up. 

T'he provisions contained in sections 211 


“to 218, both’ inclusive, shall apply to every 


or a creditors’ winding up. 

211. Distribution of property of company. 

Subject to the provisions: of this Act as 
to preferential payments, the-property of a 
company shall, on its winding up, be appli- 
ed in satisfaction of its liabilities pari passu 
and, subject to such application, shall, 
unless the articles otherwise provide, be 
distributed among the members according 
to their rights and interests in the com- 


any. 

212. Powers and duties of liquidator in 
voluntary winding up. 

(1) The liquidator may— 

(a) in the case of a members’ vol- 
untary winding up, with the sanc- 
tion of an extraordinary resolution 
of the company, and in the 
case of a creditors’ voluntary 
winding up, with the sanction 
of either the Court or the 
committee of inspection, exercise 
any of the powers given by clauses 
(d), (e), (f) and (h) of section 179 to 
& liquidator in a winding up. The 
exercise by the liquidator of the 
powers given by this clause shall 
be subject to the control of the 
Court and any ereditor or con- 
tributory may apply to the Court 
with respect to any exercise or 
proposed éxercise of any of these 
powers; 

(b) without the sanction referred to in 
clause (a), exercise any of the other 
powers by this Act given to .the 
liquidator in a winding up by the 
Court; 

(e) exercise the power of the Court 
under this Act of settling a “list of 
contributories, and the list of con- 
tributories shall be prima facie 
evidence of the liability of the 
persons named therein to be con- 
tributories; 

(d) exercise the powerofthe Court of 
making calls; 

(e) summon general meetings of the 
company for the purpose of obtain- 
ing the sanction of the company by ` 
special or extraordinary resolution 
or for any other purpose he may 
think fit. 

(2) The liquidator shall pay the debts of 
the company and shall adjust the rights of 
the contributories among themselves. 

(3) When several liquidators are ap- 
pointed, any power given by this Act mav 
be exercised by such one or more of them ° 
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asmay be determined at the time of their a High Gourt, to such High Court, 
appointment, or, in default of such 


determination, by any number not less than 
two. i 

213, Power of Court to appoint and 
remove liquidator in voluntary winding up. 

(1) If from any cause whatever there is 
no liquidator acting, the Court may appoint 
a liquidator. 

- (2) The Court may, on cause: shown, 
remove a liquidator and appoint another 
liquidator. 

- 214. Notice by liquidator of his appoint- 
ment. l 

(1) The liquidator shall, within twenty- 
one days after his appointment, deliver to 
the registrar for registration a notice of his 
appointment in the form prescribed. 

(2) Ifthe liquidator fails to comply with 
the requirements of this section, he shall be 
liable to a fine not exceeding fifty rupees 
for every day during which the default con- 
tinues. 

‘215. Arrangement 
creditors. 

(1) Any arrangement entered into bet- 
ween a company about to be, or in the 
course of being, wound up and its creditors 
shall, subject to the right of appeal under 
this seclion, be binding on the company 
if sanctioned by an extraordinary resolution, 
and on the creditors if acceded to by three- 
fourths in number and value of the 
creditors. 


when binding on 


(2) Any creditor or contributory may, -A 


within three weeks from the completion of 
the arrangement, appeal to the Court 
against it, and the Court may thereupon, as 
it thinks just, amend, vary or confirm th 
arrangement. 

216. Power to apply to Court to have 
questions determined of powers exercised. 

(1) The liquidator or any contributory or 
creditor may apply to the Court to 
determine any question arising in the wind- 
ing upof accmpany, or to exercise, as 
respects the enforcing of calls, staying of 
proceedings or any other matter, all or any 
of the powers which the Gourt might exercise 
if the company were being wound up by 
the Court. 

(2) The liquidator or any creditor or 
contributory may apply for an order sett- 
ing aside any attachment, distress or 
execution putinto force against the estate 
or effects of the company after the com- 


e mencement of thg winding up. 


~- Such application shall be made— 
(a) if the attachment, distress or execu- 
tion-is levied or put into force by 


- remuneration -of 


and 

(b) if the attachment, distress or execu- 
tion is levied or put into force in 
any other Court, to the Court 
having jurisdiction to wind up the 
company. 

(3) The Court, if satisfied that the 
determination of the ‘question or the 
required exercise of power or the -order 
applied for will be just and beneficial, 
may accede wholly or partially to the ap- 
plication on such terms and conditions. as 
it thinks fit, or may make suche other order 
on the application as it thinks just. 

217. Cost of voluntary winding up. 

All costs, charges and expenses properly 
incurred -in the winding. up, including the 
the liquidator, -shall, 
subject to the-rights of secured creditors, 
if any, be payable out of the assets of the 
company in priority to all other claims. 

218. Saving for rights of creditors and 
contributories. 

The winding up of a company shall not 
bar the right of any creditor or contributory 
to have it wound up by the Court, but.in 
the case of an application by a contributory, 
the Court must be satisfied that the rights of 
the contributories will be prejudiced by a 
voluntary winding up.” 

106. Amendment of section 230, Act VIT 
of 1913. 

In sub-section (1) of section 230 of the said 

ct,—~ , ` 

(a) in clause (b) the word “and” shall be 
omitted; and 

(b) after clause (c) the following clauses 
shall be added, namely:—- f 

“d) compensation . payable under the 
Workmen's Compensation Act, 
1923, in respect of the death or 
disablement of any officer or em- 
ployee of the company; 

(e) all sums due to any employee from a 
provident fund, a pension fund,.a 
gratuity fand or any other fund for 
the welfare of the employees.main- 
tained by the company; and 

(f) the expenses of any investigation 
held in pursuance of clause (ty) 
of section 138 of this Act.” 

107. Insertion of new section 2380A..:-in 
Act VII of 19138. 

After section 230 of the said Act‘ the 
ee section shall be inserted, namé- 
y:— 
“230A. Disclaimer of property. 

(1) Where any part of the property of a 
company which is being wound up consists 


we 
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of land of any tenure burdened with 
onerous covenants, of shares or stock in 
companies, of unprofitable contracts or of 
any other property that is unsaleable, or 
not readily saleable, by reason of its bind- 
ing the possessor thereof to the perform- 
ance of any onerous act, orto the payment 
of any sum of money, the liquidator of the 
company, notwithstanding that he had 
endeavoured to sell or has taken possession 
‘of the properly, or exercised any act of 
ownership in relation thereto, may, with the 
leave of the Court and subject to the 
provisions of this section, by writing signed 
by him, at any time within twelve months 
afier the commencement of the winding up 
or such extended period as may be allowed 
by the Court, disclaim the property: 


Provided that, where any such property. 


has not come to the knowledge of the 
liquidator within one month after the com- 
mencement of the winding up, the power 
under this section of disclaiming the 
property may be exercised at any time 
within twelve months after he has become 
aware thereof or such extended period as 
may be allowed by the Court. 


(2) The disclaimer shall operate to 
determine, as from the date of disclaimer, 
the rights, interest and liabilities of the 
company, and the property of the 
company, in or in respect of the property 
disclaimed, but shall not, except so far as 
is necessary for the purpose of releasing 
the company and. the property of the 
company from liability, affect the rights 
or liabilities of any other person. 


(3) The Court, before or on granting 
leave to disclaim, may require such notices 
to be given to persons interested, and 
impose such terms asa condition of grant- 
ing leave, and make such other order 
in the matter as the Court thinks just. 

(4) The liquidator shall not be entited 
to disclaim any property under this section 
in any case where an application in writing 
has been made to him by any persons 
interested in the property requiring him 
to decide whether he will or will not dis- 
claim, and the liquidator has not, within 
a period of twenty-eight days after the 
receipt the application or such further 
period as may be allowed by the Court, 
given notice to the applicant that he. 
intends to apply tothe Court for leave to 
disclaim, and in the case of a contract, if 
the liquidator, after such an application 
as, aforesaid, does not within the said 
period or further. period disclaim the con- 
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tract, the company shall be deemed to 
have adopted it. o 
(5) The Court may, on the application 
of any person whois, as against the liquida- 
tor, entitled to the benefit or subject to 
ihe burden of a contract made with the 
company, make an order rescinding the 
contract on such terms asto payment by 


or to either party of damages for the non- 


performance of the contract, or otherwise 
as the Court thinks just, and any damages 
payable under the order to any such person 
may be proved by him as a debt in the 
winding up. < 
(6) The Court may, on an application 
by any person who either claims any 
interest in any disclaimed property or is 
under any liability not discharged by this 
Act in respect of any disclaimed property 
and on hearing any such persons as it 
thinks fit, make an order for the vesling of 
the property in or the delivery of the property 
to any persons entitled thereto, or to whom 
it may seem just that the property should 
be delivered by way of compensation for 
such Jiability as aforesaid, or a trustee for 
him, and on such terms as the Court thinks 
just, and on any such vesting order being 
made, the property comprised therein shall 
vest accordingly in the person therein 
named in that behalf without any con- 
veyance or assignment for the purpose : 
Provided that, where the property dis- 
claimed is of a leasehold nature, the Court 
shall not make a vesting order in favour 
of any person claiming under the company 
whether as under-lessee or as mortgagee 
except upon the terms of making that 
person— 
` (a) subject to the same liabilities and 
obligations as those to which the 
company was subject under the 
lease in respect of the property 
at the commencement of the wind- 
ing up; or 
_ (b) if the Court thinks fit, subject only 
to the same liabilities and obliga- 
tions as if the lease had been 
assigned to that person at that 
date ; 
and in either event (if the case so requires) 
as if the lease had comprised only the 
property comprised in the vesting order, 
and any mortgagee or under-lessee declin- 
ing to accept a vesting order upon such 
terms shall be excluded from all inerest 
in any security upon the pyoperty, and, if 
there is no person claiming under the com- 
pany who is willing to accept an order upon 
such terms, the Court shall have power jo 
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vest the estate and interest of the com- 
pany in the property in any person liable, 
either personally or in a representative 
character, and either alone or jointly with 
the company to perform the lessee's 
covenants in the lease, freed and dis- 
charged from all estates, incumbrances 
and interests created therein by the com- 
panys 

(T) Any person injured by the operation 
of a disclaimer under this section 
shall be deemed to be a creditor of the 
company to the amount of the injury, and 
may accordingly prove the amount as a 
debt in the winding up.” 

108. Amendment of section 232, Act VII 
of 1913. 

In sub-section (1) of section 232 of the 
said Act, after the words “estate or effect” 
the words “or any sale held without leave 
of the Courtof any of the properties" shall 
be inserted. 

109. Amendment of section 235, Act 
VII of 1918. 

. In section 235 cf the said Act,— 

(a) in sub-section (1), after the words “or 
of any creditor or contributory” 
the words “made within thiee 
years from the date of the first 
appointment ofa liquidator, in the 
winding up or of the misapplica- 
tion, retainer, misfeasance or 
breach of trust, as the case may 
be, whichever is longer,” shall be 
inserted ; and | 

(b) sub-section (3) shall be omitted. 

110. Substitution of new section’ for 
section 237 in Act VII of 1913. 

‘Wor section 237 of the said Act the 
following section shall be substituted, 
namely :— 

“937 Prosecution of delinquent direc- 


tors. , 

(1) If it appears to the Court in the 
course of a winding up by, or subject to 
the supervision of, the Court that any 
past or present director, manager or other 
officer, or any member, of the company 
has been guilty of any offence in relation 
to the company for which he is criminally 
the Court may, either on the 
application of any person interested in the 
winding up or of its own motion, direct 
the liquidator either himself to prosecute 
the offender or to refer the matter to the 

istrar. 

me cy If it appears to the liquidator in the 
course of a voluntary winding up that any 

ast or present director, manager or other 
officer, or any member of the company has 
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been guiity of any offence, in relation to 
the company for which he is criminally 
liable, he shall forthwith report the matter 
to the registrar and shall furnish to him 
such information and give to him such 
access to and facilities for inspecting and 
taking ecpies of any documents, being 
information or documents in the possession 
or under the contrel of the liquidator 
relating to the matter in question,.as he 
may require. ‘ 

(3) Where any report is made under 
sub-section (2) to the registrar, he may, 
if he thinks fit, refer the matter to the Local 
Government for further inquify, and the 
Local Government shall thereupon inves- 
tigate ihe matter and. may, if they think 
it expedient, apply to the Oourt for an 
order conferring on any person designated 
by the Local Government for the purpose 
with respect to the company concerned, all 
such powers of investigating the affairs of 
the company as are provided by this Act 
in the case of a winding up by the Court. 

(4) If on any report to the 1egistrar 
under sub-section (2) it appears to him that 
the case is not one in which proceedings 
ought to be taken by him, he shall inform 
the liquidator accordingly, and thereupon, 
subject to tke previous sanction of the 
Court, the liquidator may himself take 
proceedings against the offender. 

(5) If it appears to the Court in the 
course of a voluntary winding up that 
any past or present director, manager or 
other officer, or any member, cf the com- 
pany has been guilty as aforesaid, and 
that no report with respect to the matter 
has been made by the liquidator to the 
registrar, the Court may, on the 
application of any person interested in the 
Winding up or of its own motion, direct the 
liquidator to make such a report, and ona 
report being made accordingly, the provi- 
sions of this section shall have effect as 
though the report has been made in pur- 
suance of the provisions of sub-section (2), 

(6) If, where any matter is reported or 
referred to the registrar under this section, 
he considers that the case is one in which 
a prosecution ought to be instituted, he 
shall place the papers before the Advocate- 
General or the Public Prosecutor and if 
advised todo so, institute proceedings, and 
it shall be the duty of the Liquidator and 
of every officer and agent of the company 
past and present (other than the defendant 
in the proceedings) to give him all assist- 
ance in connection with the prosecution 
which he is reasonably able to give;. 
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Provided that ho prosecution shall be 
undertaken without first giving the accused 
person an opportunity of making a state- 
ment in writing to the registrar and of 
being heard thereon. 

For the purposes of this sub-section, the 
expression ‘agent’ in relation to a company 
shall be deemed to include any banker or 
legal adviser of the company and any per- 
son employed by the company as auditor, 

-whether that person is or is not an officer of 
the company. 

(7) If any person fails or neglects to give 
assistance in manner required by sub- 
section (6),® the Court may, on the applica- 
tion of the registrar, direct that person to 
comply with the requirements of the said 
sub-section, and where any such application 
is made with respect to a liquidator, the 
Court may, unless it appears that the fail- 
ure orneglect to comply was due to the 
liquidator not having in his hands sufficient 
assets of the company to enable him so to 
do, direct that the costs of the application 
shall be borne by the liquidator personally.” 

111. Insertion of new section 238-A in 
Act VII of 1918. 

After section 238 of the said Act the fol- 
lowing section shall be inserted, namely :— 

“238A. Penal provisions. 

(1) If any person, being a past or pre- 
sent director, managing agent, manager or 
other officer of a company which at the 
time of the commission of the alleged 
offence is being wound up, whether by or 
under the supervision of the Court or vo- 
luntarily, or is subsequently ordered to be 

- wound up by the Court or subsequently 
passes a resolution for voluntary winding 
up— 


control belonging to the company 
and which he is required by law to 
deliver up; or 

(d) within twelve months next before 
the commencement of the winding 
up or at any time thereafter con- 
cealg any part of the property of the 
company to the value of one hun- 
dred rupees or upwards or conceals 
any debt due to or from the com- 
pany ; or 

(e) within twelve months next before 
the commencement of the winding 
up or af any time thereafter fraudu- 
lently removes any part of the 
property of the company to the 
value of one hundred rupees or up- 
wards ; or 

(f) makes any material omission in any 
statement relating to the affairs of 
the company ; or 

(g) knowing or believing that a false 
debt has been proved by any person 
under the winding up, fails for the 
period of amonth to inform the 
liquidator thereof ; or 

(h) after the commencement of the wind- 
ing up prevents the production of 
any book or paper affecting or re- 
lating to the property or affairs of 
the company ; or 

(i) within twelve months next before 
the commencement of the winding 
up or at any time thereafter, con- 
ceals, destroys, mutilates or falsi- 
fies, or is privy to the concealment, 
destruction, mutilation or falsifica- 
tion of any book or paper affecting 
or relating to the property or affairs 
of the company; or 


(a) does not to the best of his knowledge 
and belief fully and truly discover 
to the liquidator all the property, 
real and personal, of the company, 
and how and to whom and for what 
consideration and- when the com- 
pany disposed of any part thereof, 
except such part as has been dis- 
posed of in the ordinary way of 
business of the company: or 

(b) does not deliver up to the liquidator, 
or as he directs, all such part of 

' the real and personal property of 
the company as is in his custody 
or under his control, and which 
he is required by law to deliver up; 
or 

(c) does not deliver up to the liquidator, 
or as he directs, all books and 
papers in his custody or under his 
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(J) within twelve months next before the 
commencement of the winding up 
or at any time thereafter makes or 
is privy to the making of any false 
entry in any book or paper affect- 
ing or relating to the property or 
affairs of the company ; or 

(k) within twelve months next before 
the commencement of the winding 
up or at any time thereafter frau- 
dulently parts with, alters or makes ` 
any omission in, or is privy tothe 
fraudulent parting with, altering 
or making any omission in, any 
document affe:ting or relating to 
the property or affairs of the com- 
pany ; or 

(1) after the commencement of the wind- ° 
ing upor at any meeting of the 
creditors of the company within - 
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twelve months next before the com- 
mencement of the winding up, at- 
tempts to account for any part of 
l the property of the company by 
= ‘fictitious losses or expenses; or 
- m) has within twelve months next before 
<: bə commencement of the winding 
up ot at any time thereafter, by 
aby false representation or other 
~ fraud, obtained any property for or 
on behalf of the company on credit 
which the company does not sub- 
‘sequently pay for ; or 
(n) within twelve months next before 
*. the commencement of the winding 
up or at any timethereafter, under 
the false pretence that the com- 
pany is carrying on its business, 
obtains on credit, for or on behalf 
of the company, any property which 
the company does not subsequently 
' payfor;or ` 
' (0) within twelve months next before the 
l commencement of the winding up or 
atany time thereafter pawns,pledges 
or disposes of any property of the 
company which has been obtained 
on credit and has not been paid 
for unless such pawning, pledging 
or disposing is in the ordinary 
way of the business of the company; 
: or 
(p) is guilty of any false representation 
EE or other fraud for the purpose of 
obtaining the consent of the credi- 
_.. tors of the company or any of them 
` „to an agreement with reference to 
. ,. „the affairs of the company or to 
' "" the winding up; < 
he shall be punishable, in the case of the 
offences mentioned respectively in clauses 
(m), (n) and (a) of this sub-section with 
imprisonment for a term not exceeding 
five years, and in the case of any other 
offence, with imprisonment for aterm not 
exceeding two years ; > 
Provided thatit shall be a good defence 
to-a charge under any of clausés (b), (c), 
(d), (Ð, (n) and (0), if the accused proves 
_that he had no intent to defraud, and to a 
charge under any of clauses (a), (h) (4) and 
(j), ifhe proves that he had no intent 
to conceal the state of affairs of ihe com- 
pany orto defeat the law. 
(2) Where any person pawns, pledges 
or- disposes of any property in .circum- 
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pawned, pledged or disposed of in such. 

circumstances as aforesaid shall be punish- 

able with imprisonment for a term not. 
exceeding three years.” 

112. Amendment of section 244, Act VII 

of 1913. ; ; 

(a) in sub-section (1),— ; 
(i) for the words “atsuch intervals as 
may be prescribed” the words 


“once in each year and atinter- . 


vais of not more than twelve 
months” shall be substituted, 
and 
(it) for the words “file with the regis: 
trar” the words ‘‘file in Court or 
with the registrar,as the case 
may be” shall be substituted ; 
(b) after sub-section (3) the following 
sub-section shall be added, 
namely :—- l 
“(4) When the statement is fled in Court 
a copy shall simultaneously be 
fled withthe registrar and shall be 
kept by him along with the other 
records of the company.” 
113. Insertion of new section 244A in Act 
VII of 1913. | 
After section 244of the said Act the fol- 
lowing section shall be inserted, namely :— 
“944 A. Payments of liquidator into bank. 
(1) Every liquidator of a company which 
l is being wound up by the Court 
shall, in such manner and at such 
times as may be prescribed, pay 
the money received by him into a 
scheduled bank as defined in 
clause (e) of section 2of the Re- 
serve Bank of India Act, 1934. 
Provided that if the Court 1s satisfied 
that for the purpose of carrying on 
the business of the company or of 
obtaining advances or for any 
other reason itis for the advant- 
age of the creditors or contri- 
butories that the liquidator shall 
have an account with any other 
bank, the Court may authorise the 
liquidator to make his payments 
into or out of such other bank as 
the Court may select and thereupon 
those payments shall be made 
in the prescribed mannct. l 
(2) If any such liquidator at any time 
retains for more than ten days a 
sum exceeding five hundred rupees 
or such otheramount cs the Court 


x 
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may in any particular case autho- 
rise him to retain, then, unless he 
explains the retention to the satis- 
faction of the Court be shall pay: 


e Stances which ampunt to an offence under 
clatise (o) of sub-section (1) every person 
who takes in pawn or pledge or otherwise 

‘receives the. property knowing it to be 
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interest on the amount so retained 
in excess at the rateof twenty per 
cent. per annum and shall be liable 
to disallowance of all or such part 
of his remuneration as the Court 
may think just and to be removed 
from his office by the Court and 
shall be liable to pay any expenses 
occasioned by reason of his default. 

(3)'A liquidator of a company which is 
being wound up shall open a 
special banking account and pay 
all sums received by him as liqui- 
dajor into such account.” 

114. Amendment of section 246, Act VII 

of 1913. 

In sub-section (1) of section 246 of the 
said Act, after the words “Courts subordi- 
‘nate thereto,” the words “and for voluntary 
winding up (both members and creditors), 
for the holding of meetings of creditors 
and members in connection with procsed- 
ings under section 153 of this Act,” shall 
be inserted, and after the words “shares of 
a company” the following words shall be 
inserted, namely :— 

“and generally for all applications to 
be made to the Court under the 
provisions of this Act.” 

115. Insertion of new section 249A in Act 

VII of 1918. 

After section 249 of the said Act the fol- 
lowing section shall be inserted, namely: — 

“249A. Enforcing submission of returns 
and documents to registrar. 

(1) Ifa company, having made default 
in complying with any provision of 
this Act which requires it to file 
with, deliver or send to the regis- 
trar any return, account or other 
document, or to give notice to him 
of any matter, fails to make good 
the default within fourteen days 
after the service of a notice on the 
company requiring it to do so, the 
Court may, on an application made 
to the Court by any member or 
creditor of the company or by the 
registrar, make an order directing 
the company and any officer thereof 
to make good the default within 
such time as may be specified in 
the order. 

(2) Any such order may provide that all 
costs of and incidental to the ap- 
plication shall be borne by ihe 
company or by any officers of the 
company responsible for the de- 
fault. 
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-. (3) Nothing in this section skall be taken namely:-— 


91 


to prejudice the operation of any 
enactment imposing penalties on a 
company or its officers in respect 
of any such default as aforesaid.” 
116. Amendment of section 271, Act VIL 
of 1913. 
To section 271 of the said Act the follow- 
ing sub-section shall be added, namely :— 
- “(3) Where a company incorporated out- 
side British India which has been 
carrying on business in British 
India ceases to carry on business 
in British India it may be wound 
up as an unregistered company 
under this Part, notwithstanding 
that it has been dissolved or other- 
wise ceased to exist as a company 
under or by virtue of the laws of 
the country under which it was 
incorporated.” 


117. Amendment of section 277, Act 
VII of 1918. 

In section 277 of the said Act:— 

(a) in sub-section (3),— 

(i) after the words “a copy of that 
balance sheet” the following 
words shall be inserted, name- 

‘and if the balance-sheet does nob 

contain all the information provided 
for inthe form marked H in the 
Third Schedule, such supplementary 
statements as shall furnish 
such information”; 

(ii) the proviso shall be omitted; ! 

(b) sub-sections (5), (6) and (7) shall be 
renumbered as sub-sections (6), 
7) and (5) and after sub-section 
(4) the following sub-section shall 
be inserted as sub-section (5), 
namely:— 

“(5) Every company to which this sec- 
tion applies shall if the liability 
of the members of the company is 
limited cause notice of that fact 
to be stated in legible characters 
in every prospectus inviting sub- 
scriptions for its shares, and in 
all bill-heads and letter paper 
notices, advertisements and other ' 
official publications of the com- 
pany in British India, and to be 
affixed on every place where it 
carries on business.” 


118. Insertion of new sections 277A to 


277E in Act VII of 1918 à ; 
In Part X of the said Act, after section 
277. the following sections shall be inserted, , 
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“277A. Restriction on sale and offer for 
sale of shares. 

(1) It shall not be lawful for any person— 

(a) to issue,’ circulate or distribute in 
British India any prospectus offer- 
ing for subscription sharesin or 
debentures of a company incor- 
porated orto be incorporated out- 
side British India whether the 
ecmpany has or has not established, 
or when’ formed will or will not 
establish, a place of businers in 
British India, unless— 

(i) before the issue, circulation or dis- 
tribution of the prospectus in 
British India a copy thereof, certi- 
fied by the chairman and two other 
directors of the company as hav- 

ing been approved by resolution 

of the managing body, has 
: been delivered for registration 
to the registrar; 

(ii) the prospectus states on the face 
of it that the copy has been so 
delivered: 

(iii) the prospectus is dated; and 

(iv) the prospectus otherwise complies 
with this Part; or 

(b) to issue to any person in British 
India a form of application for 
shares in or debentures of sucha 
company or intended company as 
aforesaid, unless the form is is- 
sued with a prospectus which 
complies with this Part: 

Provided that this provision shall not 
apply if it is shown that the form 
of application was issued in con- 
nection witha bona fide invitation 
to a person to enter into an under- 
writing agreement with respect to 
the shares or debentures. 

(2) This section shall not apply to the 
issue to existing members or debenture 
holders of a company of a prospectus or 
form of application relating to shares in or 
debentures of the company, whether an 
applicant for shares or debentures will or 
will not have the right to renounce in 
favour of other persons, but, subject as 
aforesaid, this section shall apply toa 
prospectus or form of application whether 
issued on or with reference to the formation 
of a company or subsequently. ` 

(3) Where any document by which any 
shares in or debentures of a company in- 
ecorporated outside British India are offered 
for sale to the public would, if the company 
concerned had been a company within the 
“meaning of this Act, have been. deemed 
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by virtue of section 98A to be a prospec- 
tus issued by the company, that document 
shall be deemed to be, for the purposes of 
this section, a prospectus issued by the 
company. 

(4) An offer of shares or debentures for 
subscription or sale to any person whose 
ordinary business or part of whose ordi- 
nary business it is to buy or sell shares or 
debentures, whether as principal or agent, 
shall not be deemed an offer to the public 
for the purposes of this section. 

(5) Any person who is knowingly res- 
ponsible for the issue, circulatign or dis- 
tribution of any prospectus, or for the 
issue of a form of application for shares 
or debentures, in contravention of the 
provisions of this section shall be liable to | 
a fine not exceeding five thousand rupees. 

(6) In this sectionand in section 2778, 
the expressions ‘prospectus’, ‘shares’ and 
‘debentures’ have the same meanings as 
when used inrelation to a company incor- 
porated under this Act. 

2778. Requirements as to prospectus. 

(1) In order tocomply with this Part 
a prospectus, in addition to complying wilh 
the provisions of sub-clauses (ii) and (iii) of 
clause (a) of sub-section (1) of section 
277A, must— 

(a) contain particulars with respect to 

the following matters:— 

(4) the objects of the company; 

(ii) the instrument constituting or 
defining the constitution of the 
Company; 

(iit) the enactments, or provisions hav- 
ing the force of an enactment, by 
or under which the incorporation 
of the company was effected; 

(iv) an address in British India 
where the said instrument, en- 
actments or provisions, or copies 
thereof,and ifthe same are in 
a foreign language a translation 
thereof in the English language 
certified in the prescribed man- 
ner, can be inspected; 

(v) the date on which and the country 
in which the company was in- 
corporated; 

(vi) whether the company has estab- 
lished a place of business in 
British Indiatand, if so, the ad- 
dress of its principal office in 
British India: 

Provided that the provisions of sub- 
clauses (i), (ii) and (iii) of this 
clauseishall not ‘apply in the case 
of a prospectus issued more than 
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two years after the date at which 
the company is entitled to com- 
mence business; 

(b) subject to the provisions of this 

i section, state the matters specified in 
sub-section (1A) of section 93 and 
set out the reporis specified in that 
section: 

Provided that— 

. (4) where any prospectusis published 
a asa newspaper advertisement, it 
shall Fe a sufficient compliance 
with the requirement that the 
eProspectus must specify the ob- 
jects of the company if the ad- 
vertisement specifies the primary 
object with which the company 
was formed, and 
in section 93 of this Act a 
reference to the articlesof the 
company shall be deemed to be 
a reference to the constitution of 
the company. 

(2) Any condition requiring or binding 
any applicant for shares or debentures to 
waive compliance with any requirement 
of this section, or purporting to affect 
him with notice of any contract, document, 
or matter not specifically referred to in the 
prospectus, shall be void. 

(3) In the event of non-compliance with or 
contravention of any of the requirements of 


(ii) 


this section, a director or other person res- 


ponsible for the prospectus shall not ineur 
any liability by reason of the non-compli- 
ance or contravention, if— 

(a) as regards any matter not disclosed, 
he proves that he was not cognisant 
thereof; or 

(b) he proves that the non-compliance or 


contravention arose from an honest’ 


mistake of fact on his part, or 
(e) the non-compliance or contravention 
was in respect of matters which, 
in the opinion of the Court dealing 
with the case, were immaterial or 
were otherwise such as ought, in 
the opinion of that Court, having 
regard toall the circumstances of 
the case, reasonably to be excused: 
‘ Provided thatin the event of failure to 
include in a prospectus a statement with 
respect to the matters specified in clause 
(n) of sub section (1) of section 93, no 
director or other person shall incur any 
liability in respect of the failure unless it 
be proved that he had knowledge of the 
matters not disclosed. 
(4) Nothing in thig section shall limit 


“ or diminish. any liability which any per- . 


JOURNAL 93 


son may incur under the general law or this 
Act, apart from this section. 

2770. Restriction on canvassing for sale of 
shares. : 

(1). Itshall not be lawful for any person 
to go from house to house offering shares 
ofa company incorporated outside India 
for subscription or purchase to the. public 
or any member of the public. 

(2) In this sub-section the expression 
‘house’ shall not include an office used for . 
business purposes. 

(3) Any person acting in. contravention of 
this section shall be liableto a fine not 
exceeding rupees one hundred. 

2717D. Registration of charges. 

The provisions of sections 109 to 
117, both inclusive, and 120 t0125, both 
inclusive, shall extend to charges on pro- 
pertiesin British India which are created 
and to charges on property in Britisn India 
which is acquired after the commencement 
ofthe Indian Companies (Amendment) 
Act, 1936, by a company incorporated out- 
side British India which has an established 
place of business in British India. 

2778 Nonce of appointment of Receiver. 

The provisions of sections 118 and 119 
shall mutatis mutandis apply to the case 
of all companies incorporated outside 
British India but having an established 
place of business in British India and the 
provisions of section 130 shall apply to 
such companies to the extent of requiring 
them to keep at their principal place of 
business in British India the books of 
account required by that section with res- 
pect to money received and expended, sales 
and purchases made, and assets and 
liabilities in relation to business 
in British India.” 

119. Insertion of new sections 277F, 277G, 
277H, 2771, 2777, 277K, .277L, 277M and 
277N as Part XA Of Act VIT of 1913. 

After Part X of the said Act as amended 
by this Act the following shall be inserted, 


namely:— 
“Part XA. 
Banking Companies. 
, 2778, Definition of banking company. 

A ‘banking company’ means a company 
which carries on as its principal business the 
accepting of deposits of money on current 
account or otherwise, subect to withdrawal 
by cheque, draft or order, notwithstanding 
that it engages in addition in any one or 
more of the following forms of business, 
namely:— _ 

(1) the borrowing, raising or taking 
.. wp of money; the lending or advance! 


its 
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ing of money either upon or 
Without security; the drawing,. 
making, accepting, discounting, 


buying,’ selling, collecting and 
dealing in bills of exchange, hoon- 
dees, promissory notes, coupons, 
drafts, bills of lading, railway 
receipts, warrants, debentures, 
certificates, scrips and other instru- 
ments, and securities whether 
transferable or negotiable or not; 
the granting and . issuing of letters 
of credit, travellers cheques and 
circular notes; the buying, selling 


and dealing in bullion and specie;, 


the buying and selling of foreign 
exchange including foreign bank 
notes: thé acquiring, holding, issu- 
ing on commission, underwriting 
and dealing in stock, funds, shares, 
debentures, debenture stock, bonds, 
obligations, securities and invest- 
ments of all kinds; the purchasing 
and selling of bonds, scrips 
or other forms of securities; on be- 
half of constituents or others; the 
negotiating of loans and advances; 
the receiving of all kinds of bonds, 
gcrips or valuables on deposit, or for 
safe custody or otherwise; the col- 
lecting and transmitting of money 
and securities; 


(2) acting asagenis for Governments or 
local authorities or for any other 
person or persons; the carrying on 
of agency business of any des- 
cription other than the business of 
a managing agent, including the 
power to act as attorneys and to 
give discharges and receipts; 

- (3) contracting for public and private 
loans and negotialing and issuing 
the same; 

(4) the promoting, effecting, insuring, 
guaranteeing, underwriting, parli- 
cipaling in managing and carrying 
oul of any issue, public or private, 
of State, Municipal or other loans 
or of shares, stock, debentures, or 
debenture stock of any company, 
corporation or association and the 
lending of money for the purpose 
of any such issue; 


(5) carrying on and transacting every 
kind of guarantee and indemnity 
pusiness; | 

(6) promoting or financing or assist- 
ing in promoting or financ- 
ing any business undertaking 
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or industry, either existing of 
new, and developing or forming 
the same either throughthe instru- 
mentality of syndicates or otherwise; 

(7; acquisition by purchase, lease, ex- 
change, hire or otherwise of any 
property immovable or movable and 
any rights or privileges which 
the company may think necessary 
or convenient to acquire or the 
acquisition or which in the opinion 
of the company is likely to facili- 
tate the realisation of any securi- 
ties held by the company or to 
prevent or diminish any apprehend- 
ed loss or liability ; 

(8) managing, selling and realising all 
property movable and immovable 
which may come into the posses- 
sion of the company in satisfaction 
or part satisfaction of any cf its 
claims ; 


-{9) acquiring and holding and general- 


ly dealing with any property and 
any right, title or interest in any 
property movable or immovable 
which may form part of the secu- 
rity for any loans or advance or 
which may be connected with any 
such security ; 

(10) undertaking and executing trusts ; 

(11) undertaking the administration of 
estates as executor, trustee or 
otherwise ; ; 

(12) taking or otherwise acquiring and 
holding shares in any other com- 
pany having objects similar to 
those of the company ; 

(13) establishing and supporting or aid- 
ing in the establishment and sup- 
port of associations, institutions, 
funds, trusts and conveniences cal- 
culated to benefit employees or ex- 
employees of the company or the 
dependents or connections of such 
persons; granting pensions and al- 
lowances and making payments to- 
wards insurance ; subscribing to 
or guaranteeing moneys for chari- 
table or benevolent objects or for 
any exhibition or for any public, 
general or useful object ; 

(14) the acquisition, construction, main- 
tenance and alteration of any build- 
ing or works necessary or conve- 
nient for the purposes of the come 
pany ; 

(15) selling, improving, managing, de- 
veloping, exchanging, leasing, mort- 
gaging, disposing of or turning ins . 


| 
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to account or “otherwise dealing Act, 1936, shal] commence business, unless 
with all or any part of the property shares have been allotted to an amount 
and rights of the company ; sufficient to yield a sum .ofat least fifty 
. (16) acquiring and undertaking the thousand rupees as working capital and 
whole or any part of the business unless a declaration’ duly verified by an 
of any person orcompany, when affidavit signed by the directors and thé 
such business isof a nature enu- manager that such a sum has been receiv- 
merated or described inthis sec- ed by wayof paid up capital has been 
tion; _ filed with the registrar. 
(17) doing all such other things as are 2773. Prohibition of charge on unpaid 
° incidental or conducive to the pro- capital. 


motion or advancement of the busi- 
ness of the company. 


277G. Limitation of activities of banking 
company. 


| (1) No company formed after the com- 
mencement of the Indian Companies 
(Amendment) Act, 1936, for the purpose of 
carrying on business asa banking com- 
pany or which uses as part of the name 
under which it proposes to carry on busi- 
ness the word ‘bank’, ‘banker’ or ‘banking’ 
shall be registered under this Act, unless 
the memorandum limits the objects of the 
company to the carrying on of the business 
of accepting deposits of money on current 
account or otherwise subject to withdrawal 
by cheque, draft or otherwise along with 
some or ‘ali ofthe forms of business speci- 
fied in s. 277F. _ 

.(2) No banking company whether incor- 
porated id or outside British- India skall 
after the expiry of two years from ihe 
commencement of the said Act carry on 
any form of business other than those spe- 
cilied in section 277F: 

Provided that the -Governor-General in 
Council may, by notification in the Gazette 
of India, specify in addition to the busi- 
nesses set forth in clauses (1) to (17) of 
section 2771" other forms of business which 
it may be lawful under this section for a 
banking company to. engage in. 


271E. Banking . company not to employ 
managing agent. ` l 


No banking company shall afler 
the expiry of two years from the commence- 
ment of the- Indian Companies (Amend- 
ment) Act, 1936, employ or be managed by 
a managing agent other than a banking 
company for the management of the com- 
pany. . 
2771. Restriction on commencement of 
business by banking company. 
_ Notwithstanding. anything contained in 
section 103, no banking company incorpo- 


rated under this Act after the .commence- | 


- ment of the Indian Companies (Amendment) 


No banking company shall create any 
charge upon any unpaid capital of the com- 
pany, and anv such charge shall be invalid. 

277K. Reserve fund. 

. (1) Every banking company shall, after 
the commencement of the Indian Companies 
ire aac Act, 1936, maintain a reserve 
aac: 

(2) Every banking company shall out of 
the daclated profits of each year and before 
any dividend is declared transfer a sum 
equivalent to not less than twenty per cent. 
of such profits to reserve fund until the 
amount of the said fund is equal to the paid 
up capital. 

(3) A banking company shall invest the 
amount standing to the credit of its reserve 
fund in Government securities or in secu- 
rilies mentioned or referred to in section 20 
of the Indian Trusis Act, 1882, or deposited 
in a special account to be opened by the 
company for the purpose in a scheluded 
bank as defined in cl. (e) of section (2) of 
the Reserve Bank of India Act, 1934: 

Provided that the provision of the sub- 
section shall not apply to a banking com- 
pany incorporated before the commence- 
ment of the Indian Companies (Amendment) 
Act, 1936, till after tha expiry of two years 
-from the commencement of the said Act. 

277L. Cash reserve. 

(1) Every banking company shall maintain 
by way of cash reserve in cash a sum equi- 


valent to at least one and a half per cent. 


of the time liabilities andfive per cent. of 
the demand liabilities of such company end 
shall file with the registrar before the tenth 
day of every month a atatement of the 


-amount so held on the Friday of each week’ 


of the preceding month with particulars 
ofthe time and demand liabilities of each 


- such day. ; 


. (2) For the purposes of sub-section (1 
‘demand liabilities’ -means liabilities which 
must be met on demand, and ‘time liabili-, 
ties’ means liabilities whith are not demand 
liabilities. | . 
(3) Nothing in this section or in sectione 
2771 shall apply to a scheduled bank as 


3 


defined in cl. (e) of section 2 of the Reserve 
Bank of India Act, 1934, 

(4) If default is made in complying with 
the requirements of section 277G, section 
277H, section 2774, section 277K or section 
277M or (with the requirements of this 
section as to the maintenance ofa cash re- 
serve, every director or other officer of the 
company who is knowingly and wilfully a 
party to the default shall be liable toa 
fine not exceeding five hundred rupees for 
every day during which the default conti- 
nues, and if default is made in complying 
with the requirements of this section as to 
the filing of the statement referred to in 
sub-section (1), toa fine not exceeding one 
hundred rupees for every day during 
which the default continues. 


977M Restriction on nature of subsidiary 
companies. 

A banking company shall not form or 
hold shares in any subsidiary company ex- 
cept a subsidiary company of its own form- 
ed for the purpose of undertaking and 
executing trusts, undertaking the adminis- 
tration of estates as executor, trustee or 
otherwise and such other purposes set forth 
in section 277F as are incidental to the 
business of accepting deposits of money on 
current account or otherwise. 

2717 N. Power of Court to stay proceedings. 

(1) The Court may on the application 
of a banking company which is tempora- 
rily unable to meet its obligations make an 
order staying the commencement or conti- 
nuance of all actions and proceedings 
against {he company fora fixed period of 
time on such terms and conditions as it 
shall think fit and proper and may from 
time to time extend the period. 

(2) No such application shallbe main- 
tainable unless accompanied by a report of 
the registrar : 

Provided, however, the Court may, for 
sufficient reasons, grant interim relief, even 
if the application is not accompanied by 
such report. 

(3) The registrar shall for the purposes 
of his report be entitled at the cost of the 
` company to investigate the financial con- 
dition of the company and for such purpose 
to have the books and documents of the 
company examined by an accountant hold- 
ing a certificate issued under section 144.” 


120. Substitution of new section 28lin 
Act VII of 1913., ; 

For section 281 of the said Act the fol- 
lowing section shall be substituted, name- 


"iy = 
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“981. Power of Court to grant relief in 
certain cases, 

(1) If in any proceeding for negligence, 
default, breach of duty or breach of trust 
against a person to whom this section ap- 
plies, it appears to the Court hearing the 
case that that person is or may be liable in 
respect of the negligence, default, breach of 
duty or breach of trust, but that he has 
acted honestly and reasonably, and. that 
havingregardto all the circumstances “of 
the case, including those connected with his 
appointment, he ought fairly to be excused 
for the negligence, default, breach of duty 
or breach of trust, that Court m&y relieve 
him, either wholly or partly, from his labili- 
ty on such terms as the Court may think fit. 

(2) Where any person to whom this sec- 
tion applies has reason to apprehend that 
any claim willor might be made against 
him in respect ofany negligence, default, 
breach of duty or breach of trust, he may 
apply to the Court for relief, and the Court 
on any such application shall have the 


| 


same power to relieve him as under this. 


section ib would have hadif it had been a 
Court before which proceedings against 
that person for negligence, default, breach 
of duty or breach of trust had been brought. 

(3) The persons to whom this section ap- 
plies are the following :—- 

(a) directors of a company ; 

(b) managers and managing agents of a 
company ; 

(c) officers of a company ; 

(d) persons employed by a company as 
auditors whether they are or are not officers 
of the company.” 

121. Insertion of new sections 282A and 
282B in Act VII of 1913. 

After section 282 of thesaid Act the fol- 
lowing sections shall be inserted, namely:— 

“282A. Penalty for wrongful withholding 
of property. 

Any director, managing agent, manager 
or other officer or employee of a company 
who wrongfully obtains possession of any 
property of a company, or having any such 
property in his possession wrongfully with- 
holds it or wilfully applies it to purposes other 
than those expressed or directed in the 
articles and authorised by this Act, shall, 
on the complaint of the company or 
any creditor or contributory thereof, be 
punishable with fine not exceeding one 
thousand rupees and may be ordered 
by the Ccurt trying the offence to de- 
liver up orrefund within a time to be 
fixed by the Court any such property im- 


properly obtained or wrongfully withheld , 


er 
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or wilfully misapplied of in default tò suffer 
imprisonment for a period not exceeding two 
ears 

282B. Penalty for misapplication of secu- 
rities by-employers. 

- (1) All moneys or securities deposited 
with a company by its employees in pursu- 
ance of their contracts of service -with the 
company shall be kept or deposited by 
the’ company in a specific ` account 
to* be opened by the company 
for the purpose in a scheduled bank 
as-defined in clause (e) of section 2 of the 
Reserve Bank of India Act, 1934, and no 
portion thereof- shall be utilised by the 
company except for thes purposes agreed to 
in the contract of service. 

. (2) Where a provident fund has been con- 
stituted by a company for its employees or 
any class of its employees, all moneys con- 
tributed to such fund (whether by the com- 
pany or bythe employees) or accruing by 
way of interest orotherwise to such fund 
after the commencement of the Indian Com- 
panies (Amendment) Act, 1936, shall be 
invested, and shall be invested only in se- 
curities mentioned or referred to in clauses 
(a) to (e) of section 50 of the Indian Trists 
Act, 1882, and all moneys belonging 
to such fund at the commencement of the 
said Act which are not so invested shall be 
invested in such securities by annual instal- 
ments not exceeding ten in number and not 
less in amount in any year than one-tenth 
of the whole amount of such moneys. 

(3) Notwithstanding anything to the con- 
trary in the rules of any fund to which 
sub-section (2) applies or .in any contract 
between a company and its employees, no 
employee shall be entitled to receive in 
respect of such portion ofthe amount to his 
Credit in such fund as is invested in accord- 
ance with the provisions of sub-section (2) 
interest at a rate exceeding the rate of inter- 
est yielded by such investment. 

(4) An employee shall be entitled on re- 
quest made in this behalf to the company 
to see the bank’s receipt for any money or 
security such as is referred to in sub-sec- 
tion (1) and sub-section (2). 

(5) Any director, managing agent, mana- 
geror other officer of the company who 
knowingly contravenes or permits or autho- 
Tises the contravention of the provisions of 
this section shall be liable on conviction 
toa fine not exceeding five hundred rupees.” 


122. Amendment of First Schedule, Act. 


VII of 1913. 


In the First Schedule to the said . Act, in 


Table A, ii 
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fa) to regulation $ the Words “and any 


preference share may with the sanction of 


‘a special resolution be issued on the 


terms that it is or at the option of the com- 
pany is liable to be redeemed” shall be add- 
ed ; 

(b) in regulation 4, after the word “may” 

+ the words “subject to the provi- 
sions of section 66A of the Indian 
Companies Act, 1913” shall be in- 
serted ; 

(c) in regulation 8, the following words 
shall be inserted at the beginning, 
namely:— 

“Except to the extent allowed by sec- 
tion 54A of the Indian Companies 
Act, 1913,"; 

(d) toregulation 20 the following words 
shall be added, namely: — 

“If the directors refuse to register a 
transfer of any shares, they shall 
within two months after the date 
on which the transfer was lodged 
with the company send to the trans» 
feree and the transferor notice of 
the refusal.”; 

(e) in regulation 41, for the words “an 
extraordinary resolution of the 
company" the words “the company 
in general meeting” shall be substi- 
tuted; 

(f) in regulation 44,— 

(i) for the words “special resolution" 
the words “ordinary resolution" 
shall be substituted, and 

(ii) clause (d) shall be omitted; 

(g) after regulation 44, the following 
new regulation shall be insertéd, 
namely:— 

“44A. The company may, by special 
resolution, reduce its share capital 
in any Manner and with, and sub- 
ject. to any incident authorised and 
consent required, by law.”; 

(h) in regulation 46, for the words “once 
in every year" the words “within 
eighteen months from the date of 
its incorporation and thereafter 
once at least in every year” shall . 
be substituted; 

(i) in regulation 49,— 

(the words “subject to the pro 
visions of sub-section (2) of sec- 
tion 81 of the Indian Companies 
Act, 1913, relating to special reso- 
lutions” shall be inserted at the e 
beginning, 

(ii) between tke word “under” and 
the words “the regulations of the * 
company” the words “the Indian 


+ 


- +... „= Companies Act, 1913, or” shall be 
'. inserted, and 
for the words “non-receipt -of the 
notice” the words “the accidental 
cmission to give nolice to or the 
non-receipt of notice” shall be 

substituted; 


.. ;.G) in regulation 51, for the words “three 
l members" the words “two members 
in the case of a private company 

and five members in the case of any 

- other company” shall be substituted; 


- (k) sin regulation 60, for the second 
sentence the following sentence 
shall be substituted, namely:— 


“On a poll every member shall have 
one vote in respect of each share or 
each-hundred rupees of stock held 

F © by him.”: z ; 

. @) in regulation 65, for the words follow- 
‘ing the word-“unless”’ the words “he 
isa member of the company” shall 

..- be substituted; 

.. (mn) in-regulation 77, clauses (e) and 
(f) shall be re-lettered as clauses 
(h) and (i) and the following clauses 

en shall be substituted for clauses (a) 
<. to (d), namely;— 


' “(a)-fails to obtain within the time speci- 

fied in sub-seetion (1) of section 

. , 84ofthe Indian Companies Act, 

42913, or at any time thereafter 

ceases to hold, the share quali- 

fication, if any, necessary for his 
‘appointment; or; ; 


` (b) is found to be of unsound mind by 
' a Court of competent jurisdiction; 


e: 


< or 
_ (¢) is adjudged insolvent; or 


- (d) fails :to-pay calls made on him in 
‘respect of shares held by him with» 
In six months from the date of 
such calls being made; or 
' +(e) without the- sanction of the company 
‘In general meeting accepts or 
_ holds any office of profits under 
<. the company other than that of a 
mananing director or manager or a 
legal or techninal adviser or.a ban- 
~ve ker; or 


. (f) absents himself from three conse- 
f cutive meetings of the directors or 
,-: + from all meetings of the directors 
fora continuous period of three 


+>, months, whichever is‘ longer, 
».--° without leave of-absence from the 
..,, board of diregtors;-.. = > 
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(g) accepts a loan fromthe company; 
or”: , | 
(n) in regulation 83, atthe beginning, 
~ the words "Subject to the provisions 
of sections 83 A and 83 B of the 
Indian Companies Act, 1913” ghall 
be inserted; 


(o) in regulation 97 the words “of the 
year or any other undistributed 
profits” shall be added atthe ead; 


(p) for regulation 103 the following 
regulation shall be substituted, 
namely:-— e 


“103. The directors shall cause ko be 
kept proper books of account 
with respect to— 

(a) all sums of money received and 
expended by the company and.the 
matters in respect of which the 
receipts and expenditure take 
place; 

(b) all sales and purchases of goods by 
the company; 

(c) the assets and liabilities of the 
company.’ ; 


(q) for regulation 104 the following regu- 
lation Shall be substituted, name- 
ly:i— 


“104, The books of aceount shall be 
kept at thetregistered office of the 
company or at such other place as 
the directors shall think fit and 
shall be open toinspection bythe 
directors during business hours”; 


(r) for regulation (106 the following 
regulation shall be substituted, 
namely:— 


“The directors 'shall as required ‘by 
sections 131 and 131A of the:Indian 
Companies Act, 1913, cause:to be 
prepared and to be laid before ,the 
company in general meeting such 


profit and loss accounts, balange- 
sheets, and reports as are.referred 


toin those sections”: 


(s) in regulation 107, .aiter the -word 
“shall” :the following words shall 
‘be:inserted, namely:— 

«in addition to the.matters referred to 
` in -sub-section (3) of section 132 of 
the Indian Companies Act, 1913,”. 


123. Substitution of new schedule-or-the 


Second Schedule, Act VII of 1913. 


For the Second Schedule to the said Act- 
the following shall be substituted, namely;— 


\ 
1936. ° 
“THE SECOND SCHEDULE: 
(See Sections.98-and:154) 
| FORM. I. 

Tus INDIAN COMPANIRS AOT, 1913. 
STATEMENT IN LIEU OF PROSPEOTUS 
field: by 

Coe levenrevcceereresars aaa akan rr LIMITED, 


*purstiant to section 98 of the Indian Come 
panies Act, 1913. 


Presented for filing by 
m ŘS NANA agan anhah A ia naman ? 


The nominal share capital Ras. Ooo tr mpeteweossenineraan = 


. 


of the company. 








Divided into .....cscescessesceer shares of Rs,..... 
each, 

shares of Rag,......1¢ 
each, 


shareg of: Reg, ee wa ae 
each: 





mH rere HHH 





Amount (if any) of above shares of Rg... m +. 





eapital which: consists of each. 
redeemable preference 
shares. 

The date on or before: 


which these shares are, 
orare’liable; to-be- re~ 
deemsd, a : 





~ana 








Names.. descriptions: and 
addresses of directors or 
proposed directors and: 
managers or proposed 
managers, and any pro- |: 
vision in the articles, or 
inany contract, as to 
appointment-of and re- 
muneration payable to 
directors or managers. 


deat i N FT 








If the share capital of the 
company is divided into 
different classes of 
shares, the right of vot- 
ing at meetings of the 
company conferred by, 
and the rights in respect 
of capital and dividends 
attached to, the several 
classes of shares respec- 
tively. 
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- for subscribing or ‘agree- 





































99 
Number and amount of |'1.- shares of Re wari 
shares ‘and debentures | `’ ` fally paid.. | 


agreed to be issued as : 
fully or partly paid up | 2 : 


shares “upon 
otherwise than in cash. i 


which Rg... 
per share erę- 
dited as. paid. 





3. Debentures Rs., Seek . 


4, Consideration, 


r 
tele 




















Names and addresses of! |, 
vendors of property pur- |. 
chased or acquired, or’ 
proposed to be purchas- 
edor acquired by the. 
company. 

Amount (in cash, shares or = 

debentures) payable to 

each separate vendor, 


he 


7 Par m a 








Tamaan 





Amount (if any) paid or 
payable (in cash or 
shares or debentures) 


for any such property, | Total-purchase- 


specifying amount (if | price- »  RBrsssevese 
any) paid or payable for | Cash. i ARB aia a 
goodwill. Shares. . Rear... we 
Debentures, Rsi sass 
Goodwill . Re... nar 








= 


mea 





Amount (if any) paid or | Amount-paid. 
payable as commission 
Amount payable, , 
ing to subscribe or pro- ee 
curing or agreeing to 
procure subscriptions 
forany shares or de- 


bentures in the com- 
pany ; or 
a En (aaa E. a 
gant 
Rate of the commis- | Rate per cent. 
sion Ani MATI sana Sasou ae +w bat vee a - -ah ow weet ieee oe al 








The number of shares, if 
any, which persons have 
agreed fora commission 
to subscribe absolutely, 


be Nai Nan ange Rl oS a ang 
Ne enn ae 
j a 








+ 
| 
i os 
Rs peisteeee aranana “eee fF - < 
+ ‘ 


Estimated amount of preli- 
minary expenses. 


> 








iy Wereng 





Name of promotor... 
Amunt: Rsi. seblcogegose 
Consideration :~= 


Amount paid or intended to 
be paid toany promoter. 

QGonsideration for the pay- 
ment oli : 


100 


Ki 
e F 
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b cnu we ee : 
Dates of, and parties to 
every material ‘contract 
(except: contracts en- 
tered into in the ordinary 
‘course of the business 
intended to be carried on 
“by the company or con- 






tracts; other than con- 
tracts appointing or fix- 
“ing the remuneration of 
a managing director or 
managing agent, entered 
into more than two years 
before the delivery of 
this statement). ` ` 
Time and place at which 
.the contracts or copies 


r 








` 


Names and addresses of 
‘the auditors of the com- 
pany (if any). 








Matan 





mamala 


Full -particulars of the 
nature and extent ofthe 
interest of every director 
in the promotion of or 
-in the property proposed 

.to be acquired by the 
company, or, where the 
‘interest of such a direc- 
:tor consists in being a 
‘partner: in a ‘firm, the 
“nature-and extent of the 
interest-of the frm, with 
statement of sll sume 
“paid or agreed to be paid 
to him orto the firm in 
cash or shares, or other- 
wise, by any person 
either to ‘induce him to 
become, or to qualify 
him as, a director, or 
otherwise for services 
rendered by him or by 
the firm in connection 
with the promotion or 
formation of the com- 


pany. 


oes Cee 


If it is-proposed to acquire | 


any business, the 
amount, as certified by 
the persons by whom the 
amounts of the business 
have been audited, of the 


net profits of the busi- | 


ness in respect ef each of 
the three financial years 


immediately preceding | 


the date of this state- 
ment provided that in 
the -case of--a~--business 
which has been carried 
e on for:less.thin three 
years. and, the. acedtmts 


-a 


thereof may be inspected. | 





-x ser tee pran 


“The 





of which’ have only been 
made up in respect of 
two years or one year 
the above requirement 
shall have effect as if 
references to two years 
,or. one year, as the case 
(may be, were substituted - 
for references to three 
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years, and in any eneh | U 


case the statement shall 
say “how long ` 
business to be acquired 
has been carried on. 





tothe mraman 





- Signatures of the persons}/-————— — 


above-named as directors 


of their agents authoris- 
ed‘in-writing), ‘°° “7 
Date 


or. proposed directors, a anak 


-™ 








Mus waana A -=*= == of e an sen te 


I r = r = “m. e 


FORM I. 
Tne INDIAN Companiss Act, 1913. 
STATEMENT IN LIEU OF PROSPECTUS 


"ow 


ee od 


filed by 
DG a aa Ba ahaaa paran ga aM ITED, 


pursuant to sub-section (1) of section 154 of 
the Indian Companies Act, 1918. 


-Pregented for filing by 





The nominal share capital | Rs. 


of the company. 


Divided into 








Amount (if any) of above 
capital which consists 
of redeemable preference 
shares. 








n 





date on or before 
which these shares are, 
or are liable, to be re- 
deemed. . ----  - 





Shares of Rs...... each. 


Shares of Rs.......each. 


Shares of Re......,each, 








Shares of Rs......,each 


saan caste Wah ie gelimi 
` = 


Names, descriptions and 
addresses of Directors or 
proposed Directors and 
Managers or proposed 
Managers, and any pro- 
vision in the Articles, or 
in any contract, ag to 
appointment of and re- 
muneration payable to 

. Directors or Managers. 
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Tf the share capital of the - 


Company is divided ae 
different - classes 
shares, the right of = 
ing at meetings. of the 
Company conferred by 
and the rights in respect 
of capital and dividends, 
attached to the several 
classes of shares respec- 
tively. 


kad ba 


* ai 








a f 
Number and amount of 
shares and debentures 
issued within the two 
years precelling the date 
of this statement as 
fully or partly paid up 
otherwise than. for cash 
or agreed to be so issued 
at the date of this state- 
ment, 








Names and addresses of 
vendors of property (1) 


ere 


Pamitan 


- 
a 


| 


1. Shares of Rs. 
fully paid. . 

2. Shares upon which 
Rs. per share 
eredited.as paid. 

3. Debenture Rs. 

t Consideration. 


purchased or acquired | ` 
by the Company within |. 


the two years preceding 
the date of this State- 
ment or (2) agreed or 
proposed to be purchased 
or- acquired by the Com- 


pany. 





Amount (in cash, shares 
or debentures) payable to 
each separate vendor. 








Amount (if any) wia or 
payable (in cash or 
shares or debentures) for 
any such property speci- 
fying amount Gf any) 
Sei or payable for good- 





t 


Amount Gt any) paid or 
payable as commission 
for subscribing or agree- 
ing to subscribe or pro- 
curing or agreeing to 
procure subscriptions for 
any shares or debentures 
in the Company; or 
Rate of the commission. 








The number of shares, if 
any, which persons have 
agreed for a commission 
to: subscribe absolutely. 


s.i sr 








pan 


= Rate per cent. 








Total purchase 


oe RS sena pa 


price 

Cash PPS 55 TE 
Shares aa |: eden 
Debentures... Rs.......... 


Goodwill Spar Ia 








Amount paid. 


Amount payable. 





~ 


10! 





Unless more than two 
years have elapsed since 
the date on which the 
Company was entitled 
to commence business ;— 

Estimated amount of pre- 
liminary expenses. 

Amount paid or intended to 
be paid to any promoter. 

Consideration for the pay- 
ment. 





——— 





Dates of, and parties to 
every material contract 
(except contracts entered 
into in the ordinary 
course of the business 
intended to be carried 
on by the Company or 
contracts, other than 
contracts appointing or 


fixing the remuneration |: 


_ of a Managing Director or 
Managing Agent, entered 
-into more than two 


- - yeare before the delivery 


of this statement). 





Times and place at which 
the contracts or copies 
thereof may be inspected. 








Se Ri TS 
-. 


Names and addresses of the 
Auditors ofthe Company, 








Full particulars of the 


Rs. 

Name of promoter, 
Amount Rs. 
Consideration. 


nature and extent of the i- 


interest of every Direc- 
tor in the promotion of 
or in the property pur- 
chased or acquired by 
the Oompany within 
the two years preceding 
the date of this state- 
‘ment or proposed to be 
acquired by the Com- 
pany or where the 
interest of such a Direc- 
tor consists in being a 
partner in a firm, the 
nature and extent of the 
interest of the firm, 
with a statement of all 
sums paid or agreed to 
be paid to him or to 
the firm in cash or 
shares, or otherwise, by 
any person either to 
induce him to become, 
or to qualify him as, a 
Director, or otherwise 
for services rendered by 
him or by the firm in 
connection with the 


promotion of the forma- |. 


tion of the ponrenys: 


/ 
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If it is proposed to acquire 
any business, the amount, 
as certified by the per- 
sons by whom,the ac- 
counts of the business 
have been audited, of the 
net profits of the basi- 3 
ness in respect of each 
of the three financial 
years immediately pre- 
ceding the date:of this 
statement provided that 
in the case of a business 
which has been carried o 
on for less than three 
years and the accounts 
of which have only been 
made up in respect of two 
years or one year the WK 
above requirement shall aves 
have effect as if refer- 
ences to two years or one |: - 
_ year, as the case may be, 
were substituted for re- 
ferences to three years, |. 





a nana AOA NANA ANG AAN GN NGA GARA tn ren ANG 
and in any such case th | 
statement shall say how 
long the business to be 
acquired has been carri- 
ed on. 





seat Bn 
items Ait idee iii 





(Signatures of the persons 
above named as Direc- 4 
tors or proposed Directors 
or of their agents autho- 
rised in writing ) 


a 


Dated the | day of n’ 











124. Amendment of Third: 6 : 

Act VII of 1913. p Tune mene duka, 

In the Third: Schedule to the said Act, ~ 

(a) for Form: }' the following’ form shall 
be substituted:— — 


FORM E. 


(See section 132.) 


acaba pees A Ga NG a aa DK ticles tice eee EIA TR, 


Balance-Sheet ag QU AN A E tiled decsasadaiecas KAEN KE zigorra aese LO 


L 





CAPITAL AND LIABILITIES.. 






CAPITAL == | 
Authorised ‘Oapitul.........shares- 


of Rs... woes SAN, 





(Distinguishing between the: 
various classes of Capital.) 
Issued” Capital... Shares- of 
Ra..........680R, 

(i) Shares issued as fully paid 
up pursuant to any contract. 
without payments being. re- 
ceived in cash.........5hares of 
Rs.........-8ack, 

(ii) Shares issued for payments: 
in cash.........9hares of Rs,.... 


each. 
Subscribed Capital.........shares 
of Rs..........0ach. 


mt | SF ceremony f a" matan; 


Amount celled up at Rs... per 
share ve PA eas 

Less—Calls unpaid— 

(i) due from Managing Agents. 

(iz) due from others ... ae 

Add—Forfeited shares (amount 

. paid up). 

Note.—Where circumstances per- |. - 
mit issued and subscribed 
capital and amount called’ up 
may be shown as one item, 





ehhh 


e. g., 
Issued and Subscribed Oapital... 

shares of Rs.........eacb, Re....- |. 

paid up. -E 
4 









+ 
RESERVES ae vee Te a 
Desentores stating the nature of ji 


FIXED CAPITAL EXPENDITURE+—- 
- (Distinguishing as far as possi- 


- 


ae CoMMISSION OR BROKERAGE ree IN 


Discount. ALLOWED-on-the issue.of. |. Pari A a 


PROPERTY AND ASSETS.. 







ble between expenditure upon 
goodwill, land; buildings, | 
lease-holds, railway sidings, 

plant, machinery, furniture, | 
development of property, pa- 
tents, trade marks and designs,, |, 
interest paid out of Capital 
during~ construction, etc.,. and. 
stating in every case the ori- 
ginal cost-and:. the: additions - 
thereto and .deductions there- 
from.during the year, and the.|- 
total. Depreciation: written off 
under. each head: Where 
sums have been written off-on- 
a reduction of capital or a re- 
valuation of assets every 
balance-sheet. after. the- first 
balance-sheet subsequent to 
the reduction. or’ revaluation 
shall show the reduced figures, 
with the date of and the. 
amount of the-reduction- made.) 





































7.9 seolpaat 


ALI 





(Commission or Brokerage paid 
for underwriting or placing 
or subscribing: shares: or de- |. 
bentures until written off.) 









shares or so much as has not 
been written off at the date of 
the balance-sheet. 






I 


#95” jove 





saw 


( 0." eee angi 


san etn pen 


o BOCUrity ise. sae oe Ce sil alee, a 
a i TT na akadang BANGLA AA aaa TAA a A 
. * 
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~ CAPITAL AND LIABILITIES— 


contd, 
Any SINKING FUND 
“ANY OTHER'EUND CREATED OUT OF 
Net Prorits, including any 
development fund. 
Any PENSION or Insurance FUND 


` Provision ror Bap AND DOUBTFUL 


DEBTS 

LOANS— 
fa) Secured— 

t) loans on mortgages or fixed 
assets .., z <. 

(iù Joans on debentares êsa 

(444) loans from .banks, stating 
themature.of security ` 

(iv) liabilities to subsidiary 

> companies _ 

(v) other secured loang, stating 

the nature of security 


war Whe 


tan 


(vi) interest accrued on mort-- 


gages, debentures or other 
secured loans 


tee ene 


(b) Unsecured— 
(i) loans from banks... 
(ii) fixed deposits... 
(iti) short term loans... 
(iv) advances by directors or 
managers and Managing 
agents... so 
ku) interest accruing but not 
due and interest accrued 
and due 


ene 


(vi) liabilities to eu) 


companies s 


aae 


oneness DIVIDENDS a ina 
LIABILITIES— 
For:-Goods supplied ... ae 
_ For Expenses... i : 
` ‘For Acceptances 
Wor Other Fionna 


son eae 


++» e 


“ADVANGE PAYMENTS AND UNEXPIRED 
DISCOUNTS ... 
(For the portion ‘for which value 
-has still to be-given; e. g. in 
the case of the following 
classes of companies— 
‘Newspaper, Fire Insurance, 
Theatre, Club, Banking, 
Steamship Companies, ete) 
PROFIT, AND Loss 


‘ConTiNGENT .LIABILITIES— ies 
Claims against the company not 
acknowledged as debts ese 
_ Money for which the company is 
contingently liable .., 
:(Showing separately the amount’ 
of any guarantees given 
by the company on behalf 
of ,directors or officers of 

the company:) 
Arrears .of ;Cumulative Prefer- 
ence:Dividends ` 


sde ete 


; “The information requiredto be given under any of the ite information requi 


+++ 


b 
ae 
tee 
| 
` 
< 
. 
san 
Oe 


ene 


- 
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Praman, fy 4 ie 9 Benua 





sawang 


ening & 


an 


one 


seelr ns 


PROPERTY “AND Ai ASSETS— 
nt 


.| (Stating mode of valuation, e. g., 


cost or market value. ) 
BILLS OF EXCHANGE 
Book DEBITS 


” (Distinguishing between those 


-considered.good and in respect 
of which the company is fully 
secured and those considered 
good for which the company 
holds no security other than 
the debtor's personal security, 
and distinguishing between 
debts considered good and 
debts considered doubtful or 
bad. Debts due by directors 
or other officers of the com- 
pany or any of them either 
severally or jointly with any 
other persons to be separately 
stated.) 
ADVANCES 
(Recoverable in cash or in kind 
‘or for value to ‘be received, 
e. g., Rates, Taxes, Insurance, 
ste., showing separately— 
(i) loans given to subsidiary 
companies 
(44) loans including temporary 


advances made at anytime, 


during the year to direc- 
tors or managers of the 


wer ees 


(Showing nature of investments 
and mode of valuation, e. g, 
Cost or Market value and dis- 
tinguishing— 

(i) investments in Government 
or trust- securities 
(it) investments in shares, de- 
bentures or bonds (show- 
ing separately shares fully 
paid up and partly paid 


te soe LALI 


up 

(iii) investments in shares, 
debentures or bonds of 
subsidiary companies 

(iv) immovable properties 
INTEREST ACCRUED ON INVESTMENTS 
CASH AND OTRER BALANCES 
Amount in hand ae 
Balances with Agents and 
Bankers (in detail showing 
whether.on deposit or current 
account, ete.) sey 
Profit and Loss nae 


eee 


eee 


ee 


| 
bur 








ired to be given ide: any of the items or sub-items in ° 
this Form if not included in the Balance-Sheet itself shall be furnished in a separate 
Behedule or Schedules to be attached to and to form part of the Balance-Sheet."; 
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(b) after Form G the following shall be 
inserted as Form H, namely : 


` “HORM H. 
(See section 277.) 


INFORMATION TO BE SUPPLIED IN OR IN ADDITION 
To THE INFORMATION CONTAINED IN THE 
BALANCE-SHEET OF A COMPANY REFERRED 
To IN PART X. 

Liabiltties. 

1. Summary of Authorised Share Capital 
and Issued Share Capital. 

2. Redeemable Preference Shares, stating 
date on or before which the shares 
are or are liable to be redeemed. 

3. Debentures stating the nature of the 
Security. 

4. Redeemed debentures which the Com- 
pany haspower to re-issue. 

5. Loans (a) secured, stating the nature 
of the Security 

(b) unsecured. 

6. Loans from Banks :— 

(a) Secured, stating nature of security, 
(b) Unsecured. 

7. Profit and Loss Account, showing (un- 
less disclosed in a separate ac- 
count) :— l 

Balance as per previous Balance- 
Sheet. 


Appropriation thereof. 
Profit since last Balance-Sheet. - 


8. Contingent Liabilities. 

9. Arrears of Cumulative Preference Di- 
vidend. l 

Assets. 

1. Fixed Assets, with sufficient particulars 
to disclose their general nature, and 
stating how their values are arrived at. 

2. Preliminary expenses, so far as not 
written off. ' 

3. Any expenses incurred in connection 
with any issue of Share Capital or 
Debentures, so far as not written off. 

4. If itis shown as a separate item in or 
is olherwise ascertainable from the 
books of the Company, or from any 
contract forthe sale or purchase of 
any property tobe acquired by the 
Company,or from any documents in 
the possession of the Company relat- 
ing to the stamp duty payable in res- 
pect of any such contract or the con- 
veyance ofe any such property the 
amount of the goodwill and of any 


. . patentsand trade marks asso shown- 


, or ascertained. 


. a 

a ees, 

? £ a 
A 


5. Interest paid on Capital, so far as 
not written off, showing the Share 
Capital on which and the rate- at 
which interest has been paid out of 
Capital during the period to which 
the accounts relate. 

6. Discount allowed on shares issued, so 
far as not written off. 

7. Commission paid or allowed in respect 
of any sharesor debentures, so faras 
not written off. e 

8. Loans outstanding to enable employees 
or trusiees on their behalf to purchase 
shares in the Company. © 

9. Particulars showing :— ; 
(a) the amount of any loans which 

during the period to which the 
accounis relate have been made 
either by the Company or by any 
other person undera guarantee 
from or on a security provided 
by the Company to any director 
or officer of the Company, includ- 
ang any such loans which were 
repaid during the said period ; 
and 
(b) the amount of any lodns made in 
manner aforesaid to any direc- 
tor or officer at any time before 
the period aforesaid and out- 
standing at the expiration there- 
of; A 
and 

(e) the total of the amount paid to 
the directors as remuneration for 
‘their services, inclusive of all 
fees, percentages, or other emolu- 
ments, paid to or receivable by 
them by or from the Company or 
by or from any subsidiary Com- 


pany. 
Note (1).—There shall not be required to 
be shown :— 

(a) in the case of a Company the 
ordinary business of which in 
cludes the lending of money, 
loans made by the Company in 
the ordinary course of tts busi 
MESS ; 

: or 

(b) loans made by the Company to 
any employee of the Company if 
the loan does not exceed twenty 
thousand rupees and is certified 
by the directors of the Company 
to have been made in accordance 
with any practice adopted or 
about to be adopted by the Come. 
pany with respect to loans to its 
employees. aa ED H 


e t 


| 
4936 


Note (2),—The foregotig Shall not apply . 


in relation to a Managing Direc- 
tor of the Company, and in the 
case of any other director who 
holds any salaried employment 
or office in the Company there 


shall notbe required to be includ- ` 


edin the said total amount any 
sums paid to him except sums 
paid by way of director's fees. 
(Where a Company is a holding 
Company then the Balance-Sheet 
shall disclose the particulars re- 
quired by section 1324)” 
e tate 


Mime ea i hoh reina 


ACT NO. XXIII OF 1936. 
THE DURGAH KHAWAJA SAHEB ACT, 1936 


Received the assent of the Governor-General -on 
‘October 27, 1936, and published in the Gazette of 
Indio, Part IV, dated November 17,1936, | - 

An Act to make better provision for the 
‘administration ofthe Durgah and the En- 
.dowment of the Durgah of Khawaja Moinud- 
‘din Chisti, generally knownas Durgah 
Khawaja Saheb, Ajmer. 


WHERHAS itis expedient to make better 
provision for the administration of the Dur- 
‘gah Khawaja Saheb, Ajmer; it is hereby 
enacted as follows: ; 


l. Short title and commencement. 

(1) This Act may be called the Durgah 
Khawaja Saheb Act, 1936. 

(2) It shall come into force on such date 
(not later than six months after this Act 
receives the assent of the Governor-General) 
as the Chief Commissioner may, by noti- 
fication in the Gazette of India, appoint in 
this behalf. l 


2. Definitions. 
In this Act, unless: there is anything re- 
pugnant in the subject or context,— 


(1) “Committee” means the Durgah Com- . 


mittee constituted under this Act ; 

(2) “Court” means the principal Court 
of original civil jurisdiction ; 

(3) “Durgah™ means the | institution 
known as the Durgah Khawaja 
Saheb, Ajmer, and includes the 
premises called the Durgah Sharif 
with all buildings contained there- 
in together with an addition there- 
to or alterations thereof which may 
be made after the commencement 
of this Act’; 
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(4) “Durgah Endowment” includes— 
(a) the Durgah Khawaja Saheb, 


Ajmer ; 

(b) all buildings and movable prop- 
erty within the boundaries of 
the Durgah Sharif ; 

(c) Durgah Jagir including all land, 
houses and shops and all landed 
property wheresoever situated 
belonging ‘to the Durgah Sharif; 

(d) all other property in India, and all 
income derived from any source 

' whatsoever, dedicated to the Dur- 
gah or placed for any religious, 
pious or charitable purposes un- 
der the Durgah Administration ; 

` and 

(e) only such offerings as are intend- 
ed explicitly for the use of the 

Durgah. 

- . (5) The words “trustee, Manager, or 
superintendent” used in this Act 
shall have the same meaning and 
application as under the Religious 

. Endowments Act, 1863. 

3. Actto override Act XX of 1863. 

This Act shall have effect notwithstand- 
ing anything inconsistent therewith con- 
tained in the Religious Endowments Acts 
"1863. 

4. The Commitice. 

(1) The administration and control of 
the Durgah Endowment shall be vested in 
a Committee constituted in the manner here- 
inafter provided. 

(2) The Committee shall by the name of 
“The Durgah Committee, Ajmer” be a body 
‘corporate and shall have perpetual succes- 
sion and acommon seal and shall by the 
said name sue and be sued through its Pre- 
‘sident. : 

5.” Composition of Committee. ; 

The Committee shall consist of twenty- 
four members of whom— l 

(a) one shall be Sajjadanashin for the 
time being ex-officio or his no- 


minee ; ; 
(b) one shall be Mutawalli for’ the 
; time being ex-officio or his nomi- 


nee ; 
(e) two shall belong tothe Khadim 
community and elected by the 
members of their own commu- 
nity possessing the qualifications 
mentioned in section 7 of this 


Act ; 

“(d) five shall be elected from amongst 
the Muslim citizens of Ajmer 
(other than Khadims, Mutawalli 
and the Sajjadanashin) - by. per- 


= 2 


ga 


£3 
eS 
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_ + possessing the qualifications men- 
tioned in section 7 of this Act: 
"© (e) three shall be elected by the Mus- 
ovo "jim" members of the Central 
Legislature ;:: 
(f) one shall be elected by the Mus- 
lim members of the North-West 
Frontier Province Legislative 
te _ < Assembly ; ` 
(g) one shall be elected by the Mus- 
lim members of the Bombay 
Provincial Legislature ; 
(h) one shall be elected by the Mus- 
lim members of the United Pro- 
vinces Provincia] Legislature ; 
(1) one shall be elected by the Mus- 
lim membersof the Bihar Pro- 
vincial Legislature ; 
(7) one shall beelected by the Muslim 
s members of the Bengal Provin- 
cial Legislature ; 
().one shall be elected by the Mus- 
lim members of the Punjab Pro- 
; vincial Legislature è 
{È} one shall be elected by the Muslim 
i members of the Sind Provincial 
- Legislature ; 


“+ (m)cne shall be elected by the Muslim 


y 


members of the Madras Provin- 
cial Legilsature ; 

(n) one shall be -nominated by His 
Exalted Highness the Nizam of 
Hyderabad ; 


(o) four shall be Sajjadanashins of the 


Shrines of the Chishti Order of 
Sufis to be co-opted by the mem- 
bers elected or nominated under 
the preceding sub-sections (a) 
to (n) ; 
’ Provided that no person other than a 
Hanafi Muslim shall be a mem- 
ber thereof, 
Members elected by the Provincial 
and Central Legislatures may 
not be members of Legislatures. 


6. Electoral Area. 

For the purpose of election of members 
mentioned in section 5 (d) to the Durgah 
Committee, the electoral area shall consist 
of the area within the Municipal limits of 
the city of Ajmer. 


. 7. Qualifications of electors. 

Only those Muslims who are record- 
ed as voters in the Register of voters 
of the Municipal Board of Ajmer, except 
persons belonging tp the Khadim community 
shall have the right to vote in the election 
of members under section 5 (d), 


8 * 
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3. Qualifications of candidates for elec- 
tion. 

No person shall be qualified to be a 
candidate for election to the Committee 
unless he is qualified as a voter under 
section 7 and— 

(a) he can read and write Urdu, 

(b) he has not been convicted by a 
criminal Court of. any offence 
involving moral turpitude, and 
sentenced to imprisonment fox a 
pericd exceeding three months. ə 

9. Term of office of members of Committee. 

A member of the Committee shall hold 
office fora term of five years from the date 
of election or nomination. Casual vacancies 
shall be filled up by the authority which 
has the power to appoint the members: 

Provided that a member elected cr nomi- 
nated to fill up a casual vacancy shall hold 
office only so long as the member in whose 


place he was elected or ncminaied would 


have held office if the vacancy had not. 
ocsurred. 


10. President and Vice-President. 

(1) The Committee shall elect a President 
and a Vice-President from among its 
members except those who are elecied under 
items (a), (b) and (e) of section 5. 

(2) When the office of the President is 
vacant orin the ahsence of the President 
from any meeting, the Vice-President shall 
exercise the functions of the President. 

(3) In the absence of the President and 
Vice-President, a meeting of the Committee 
may be presided over by a member elected 
by the majority of the members present at 
the meeting. 


11. Powers and duties of the Committee. 
(1) The Committee shall take the place 
of and shall supersede the Committee ap- 
pointed: under section 7 of the Religious 
Endowments Act, 1863. 
(2) The duties and powers of the Com- 
mittee shall be— 
(a) to manage the Durgah Endowment ; 
(b) to keep the buildings within the 
boundaries of the Durgah Sharif 
and all buildings; houses and shops 
comprised in the Durgah Endow- 
ment in proper order and in a state 
of good repair; 
(c) to receive all moneys and other 
income of the Durgah Endowment ; 
(d) tosee that the endowment funds 
are spent in the manner desired by 
the donors ; 
(2) to pay salaries, allowances, and per- 
quisites, and make all other pay- 


~ 
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ments due out of or charged on the 
revenues or income of the Durgah 
Endowment : 

(7) toengage, appoint, promote, degrade, 
Suspend or dismiss servants of the 
Durgah Endowment ; 


(g) to do all other such things as may 


be incidental or conducive to effici- 

ent administration. 
(3) That the Committee will exercise its 
poWers of administration, control and man- 


agement of Durgah Endowment through the - 


Mutawalli who shall be its Manager. 


12. SubCommitiees. 

The Committee may appoint such and so 
many standing and special Committees as 
it deems fit, and may appoint tothem persons 
who are not members of the Committee, to 
exercise such powers and perform such 
duties as may be delegated to them by the 
Committee, subject to the confirmation by 
the Committee, ; 


13. Committee to observe Muhammadan 
Law and tenets of the Chishti Saints. 

Save as otherwise provided under any 
enactment forthe time being in force the 
Committee shall, in the exercise of its powers 
and the discharge of its duties, follow the 
rules of the Muhammadan Law applicable 
to Hanafi Mussalmans in British India; 
and shall conduct and regulate the establish- 
ed rites and ceremonies in accordance with 
the tenets of the Chishti Saints. 

14. Rules.4 

The Chief Commissioner may make rules, 
not inconsistent with the provisions of this 
Act, to— 

(a) provide for the manner of elections 

under section 5; 

| (b) provide for the authority by which 
and the manner in which electoral 
rolls shall be prepared or amended: 

(c) regulate the appointment and duties 
of the returning officer or officers 
for the election of the Committee 
and provide for -the decision of 
election disputes. 

15. Bye-laws. 

(1) The Committee may make bye-laws to 
carry out the purposes of this Act. 

(2) In particular and without prejudice 
to the generality of the foregoing power 
such bye-laws may provide for— 

(a) the - division of duties among the 
President and members of the 
Committee ; 

(h) the establishment and term of office 
of Sub-Committees and ‘their powers 

and duties ; 
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(c) the time and place of, the quorum fer, 
and the procedure and conduct of 
business at, the meetings of the 
Committee and of sub-Committees ; 

(d) the security, if any, to be taken from 
the servants of the Committee ; 

(e) the books and accounts to be kept-at 
the office of the Committee ; 

(f) the custody and investment of. the 
property and funds of the Durgah; 

(g) the details to be included in or 
excluded from the budget of the 
Durgah ; 

(h) the persons by whom receipts may be 
granted for money paid to the Com- 
mittee ; 

(i) the accounts, returns and reports to 
be submitted by the trustee, 
Manager, or superintendent ; 

(j) maintenance of peace and order within 
the Durgah compound ; ; 

(k) the duties and powers of the trustee, 
Manager, or superintendent and 
other officers and servants of the 
Durgah ; 

(l) the manner of entering into contragts 
by oron behalf of the Committee ; 

. (3) All bye-laws made by the Commitltes 
under this section shall first be published 
in draft for objections by being hung up on 
the premises of the Durgah. 

16. Tribunal of Arbitration. 

Any dispute arising about the powers or 
privileges of Sajjadanashin, Mutawalli 
or any Khadim and the Committee, 
shall at the request of either. side 
be referred to a Tribunal of Arbitration 
consisting of one member appointed by the 
Committee, one member appointed by the 
aggrieved party and an umpire ofa rank 
not below that of a District Judge appoint- 
ed by the Chief Commissioner of Ajmer- 
Merwara. The decision of the Tribunal 
shall be final and no suit shall lie in any 
civil Court in respect of the matters decided 
by the Tribunal. Every such request shall 
be deemed to be a submission to arbitra- 
tion under the terms of this section within 
the meaning ofthe Indian Arbitration Act, 
1899, and all the provisions of that Act, 
with the exception of section (2) thereof, 
shall apply accordingly. 

17. Validity of proceedings of the Com- 
mittec. 

No act or proceeding of the Commities 
shall be invalidated merely by reason of the 
existence of a vacancy or vacancies among 
its members. . K 

18. Restriction on powers of Committee, 
- The Durgah Committee shall not be ems 
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“powered to use the property, movable and 
‘immovable, ofthe Durgah Endowment for 


“ANY purpose other than those intended by 
the founders of the Wakf. 


19. Expenditure of income. 

The Committee shall in the expenditure 
‘of the income of the Durgah Endowment 
abide by the directions contained in the 
Wakf-deed and shall allot not Jess than 20 
per cent. of the income from Durgah En- 
“dowment to religious preaching. 


20. Auditof accounts and annual re- 
ort. . 
`. (1) The accounts of the Durgah shall be 
duly audited every year by a Chartered 
or Registered Accountant appointed by 
‘the Committee. 

(2) The Committee shall publish an an- 
nual report on the administration of the 
Durgah with the financial estimate and the 
report of the Auditor. 





ACT NO. XXIV of 1936. 
‘THE CANTONMENTS (AMENDMENT) ACT, 1936, 


-` Received the assent of the Governor-General on the 
sist October, 1936, and published inthe Gazette of 
ndia, Part IV, dated November 7, 1936, 


An ‘Act, further to amend the Canton- 
menis Act, 1924, for certain purposes. 


'. WHERBAS it is expedient further to amend 
the Cantonments Act, 1924, for the pur- 
poses hereinafter appearing ; It is hereby 
enacted as follows ;— 


' 1. Short title, extent and commencement. 

. (1) This Act may be called the Canton- 
ments (Amendment) Act, 1936. 

_ (2) It extends to the whole of British 
India, including British Baluchistan but 
excluding Burma. 

., (3) _ It shall come into force at once, but 
the Governor-General in Council may, by 
notification in the Gazette of India, direct 
either generally or in respect of a particu- 
lar cantonment that a specified section or 
oe ene Eo a kk until such date 
ashe may by a like notification appoint ; 
this behalf. sania 
w Amendment of section 2, Act IJ of 
"In section 2 of the Cantonments Act, 1924 
(hereinafter referred to as the said Act),— 

(a) for clause (iv) the following clause 

shall be substituted, namely :— 
«e ` dv) ‘buildi means a house, out- 
pa house, stable, latrine, shed, hut or 
ih cther roofed structure whether of 
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masonry, brisk, wood, mud, metal 
or other material, and any part 
thereof, and includes a well anda 
wall (other than a boundary wall) 
not exceeding eight feet in 
height and not abutting on a 
street) but does not include a 
tent or other portable and tempo- 
rary shelter ;”; 

(b) clause (v) shall be omitted; 
(c) after clause (xz) the following clayse 
shall be inserted, namely :— e _ 
““(xia) ‘entitled consumér’ means a 
person in a cantonment who is 
paid from the Defenge Services 
Estimates and is authorised by 
general or special order of the 
Governor-General in Council to 
receive a supply of water for do: 
mestic purposes from the Mili- 
tary Engineer Services or the 
Public Works Department on 
such terms and conditions as 
may be specified in the order;”; 
(d)in clause (xii), after the words “in 

a cantonment” the following shall 

be inserted, namely :— 

“or where more than one such offi- 
cer has charge of the military 
works in a cantonment such one 
of those officers as the officer 


Commanding the Station may 


designate in this behalf”; 

(e) clause (xv) shall be omitted ; 

(f) after clause (xx) the following clause 
shall be inserted, namely :— 
“(xxa) ‘Military Estates Officer’ 
means the officer appointed by the 
Governor-General in Council to per- 
form the duties of the Military 
Estates Officer under rules made 
under clauses (a) and (b) of sub- 

’ gection 2 of section 280 ;”; 

(g) in clause (xxi), — 

(i) in paragraph (a), after the words 
“Air Force Act,” the words and fig- 
ures “or the Indian Air Force Act, 
1932,” shall be inserted ; and 

(ii) to paragraph (b) the words “, or 
the Indian Air Force Act, 1932” 
shall be added : ; 

(h) after clause (xxaii) the following 
clause shall be inserted, narnely:— 
“(cratia) a person is deemed 
to reside in a cantonment if he 
maintains therein a house or a 
portion of a house which is at all 
times available for occupation by 
himself or his family even though 
he may himself reside elsewhere, 
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provided that he has not abandoned 
-all intention of again occupying 
such house either by himself or 

his family”; 
(i) in clause (xxævii) for the words, 
“passage or open space” the words 
“or passage” shall be substituted; 
“(j) in clause (wari), the word “and” 
occurring at the end shall be omit- 

_ ted; and 

etic) after clause (xxxix) the following 
° word ard clause shall be inserted, 
namely:— 
“and 
(xl) ‘year’ means the year commencing 
on the first day of April.”. 
i Amendment of section 3, Act II of 
1924. 
To section 3 of the said Act the following 
sub-section shall be added, namely: — 

(3) When any place is declared a can- 
tonment for the first time, the Gov- 
ernor-General in Council may, 
until a Board is constituted in ac- 
cordance with the provisions of this 
Act, by order make any provision 
which appears necessary to him 
either for the administration of the 
Cantonment or for the constitution 
of the Board.” 


of Amendment of section 9, Act II of 
1924. i 
In section 9 of the said Act, for the 
words “specified in the notification in which 
there is no Board” the following clauses 
shall be substituted, namely:-— 
“(a) situated within the limits of a Pre- 
sidency-town; or 
(b) in which the Board is superseded 
under section 54,”. 


.5. Substitution of new sections for sec- 
tions 10 to 14, Act IT of 1924. 

For sections 10 to 14 of the said Act the 
following sections shall be substituted, 
namely: 

“10. Cantonment Board and Executive 
Officer. 

For every cantonment there shall be a 
Cantonment Board and an Executive OM- 
cer. 

11. Incorporation of Cantonment Board. 

Every Board shall, by the name of the 
place by reference to which the canton- 
ment is known, be a body corporate having 
perpetual succession and a common seal 
with power to acquire and hold property 
both movable and immovable and to con- 
tract and shall, by the said name, sue and 
be sued. 
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12. Appointment of Executive Oficer. 

- (1) The Executive Officer of every canton: 
ment shall be appointed by the Governor- 
General in Council, or by such person as 
the Governor-General in Council may au- 
thorise in this behalf, from the Service of 
Executive Officers constituted by rules 
made under section 280: 

Provided that an Executive Officer ap- 
pointed tefore the commencement of the 
Cantonment (Amendment) Act, 1936, shall, 
unless the Governor-General in Council 
otherwise directs in any case, be deemed 
to have been duly appointed in accordance 
with this sub-section. 

(2) Not less than half the costs of the 
salary of the Executive Officer shall be 
paid by Government and the balance from 
the contonment fund : 

Provided that the salary of an Executive 
Officer appointed before the commencement 
of the Cantonments (Amendment) Act, 1936, 
shall, until the Governor-General in Council 
otherwise directs, continue to be paid from 
the source from which it was being paid 
at the commencement of the said Act. 

(3) The Executive Offcer shall be the 
Secretary of the Board and of every com- 
mittee of the Board, but shall not be a mem- 
ber of the Board or of any such committee. 

13. Contsitution of Cantonment Boards, 

(1) Cantonments shall be divided into 
three classes, namely:— 

_ (i; Class I Cantonments, in which the 


civil population exceeds ten 
thousand: 


(ii) Class If Cantonments, in which 
the civil population exceeds two 
thousand five hundred, but does 
not exceed ten thousand; and 

(iii) Class II Cantonments, in which 
the civil population does not ex- 
ceed two thousand five hun- 
dred : 

Provided that the Governor-General in 
Council may, by notification in the Gazette 
of India, place in Class I any cantonment 
in the North-West Frontier Province or in 
British Baluchistan which if it were situated 
elsewhere would te a Class I Cantonment, 


or place in Class HI any such cantonment - 


which if it were situated elsewhere would 
be a Class II Cantonment. 

(2) For the purposes of sub-section (1), 
the civil population shall be calculated in 
accordance with the latest official census, 
or, if the Governor-General in Council, by 
general or special order, so directs, in ac- 
cordance with a special census taken for 
the purpose, 
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(3) In Class I Cantonment, the Board 
shall consist of the following members, 
namely: 

(a) the Officer Commanding the station 
or if the Governor-General in Coun- 
cil so directs in respect of any 
cantonment, such other military 
officer as may be nominated in his 
place by the Officer Commanding- 
in-Chief, the Command; 

~ (b) a Magistrate of the first class no- 
minated by the District Magistrate; 

(e) the Health Officer; 

(d) the Executive Engineer; 

(e) four military officers nominated “by 
name by the Officer Commanding 
the station by order in writing: 

(f) ihe members elected under this 

ct. 

(4) In Olass If Cantonments, the ‘Board 
shall consist of the following members, 
namely :-~ 

(a) the Officer Commanding the-station 
or, if the Governor-General in 
Council so directs in respect of 
anv cantcnment, such other military 
officer as may be nominated in his 
place by the Officer Commanding- 

in-Chief, the Command ; 

fh) a Magistrate of the ‘first class nomi- 
nated by the District Magistrate ; 

(c) the Health Officer ; 

(d) the Executive Engineer ; 

_ (e) (i) in cantonments of which the civil 

population exceeds seven thousand 
‘five hundred, three military officers, 
(ii) in cantonments of which the civil 
population exceeds five thousand, 
. but does not exceed seven thousand 
: five hundred, two military officers, 
(itt) in cantonments of which the civil 
"E population does not exceed five 
thousand and in cantonments which 
the Governor-General in Council, 
by notification under the proviso 
to sub-section (1), has placed in 
Class II, whatever be the popula- 
iion, one military officer, 
nominated by name by the Officer 
Commanding the station by order 
; in writing, 
(f) such number of members elected 
. under this Act as is equal to the 
number of members constituted or 
nominated by or under clauses (b) 
to (e). 


* (55In Class IIL eCantonments, the Board 
shall consist of the following members, 
namely : 
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(a) the Officer Commanding the station 
or if the Governor General in Coun- 
cil so directs in respect of any 
cantonment, such other military 
officer as may be nominated in his 
place by the Officer Commanding- 
in-Chief, the Command ; 

(b) one military officer nominated by 

` name by the Officer Commanding 
the station by order in writing’; 

(c) one member elected under this AG® 

(6) The Officer Commanding the stafion 
may, if he thinks fit, with the sanction of 
the Officer Commanding-in-Chief, the Com- 
mand, nominate, in place of arfy military 
officer whom he is empowered to nominate 
under clause (e) of sub-section (3), clause 
(e) of sub-section (4) or clause (b) of sub- 
section-(5) any person, whether in the ser- 
vice of the Government or not, who is ordi- 
narily resident in the canfonment or in the 
vicinity thereof. 

(7) Every election or nomination of a 
member of a Board and evey vacancy in the 
membership thereof shall be notified by the 
Local Government in the local official 
Gazette. ` 

l4, Powerto vary constitution of Boards 
in special circumstances. 

(1) Notwithstanding anything contained 
in section 13, if ihe Governor-General in 
Council is satished— | 

(a) that, by reason of military operations, 
it is necessary, or 

(b) after consultation with the Local 
Government, that, for the adminis- 
tration of the cantonment, it is 
desirable, 

to vary the constitution of the Board in any 
cantonment under this section, the Governor- 
General in Council may, by notification in 
the Gazette of India, make a declaration 
to that effect. 

(2) Upon the-making of a declaration 
under sub-section (1), the Board in the 
cantonment shall consist of the following 
members, namely :— 

(a) the Officer Commanding the station ; 

(b) one military officer nominated by 
name by the Officer Commanding 
the station by order in writing; 

(c) one member, not being a person in 

the sevice of the Government 
nominated by the Officer Command- 
ing the station. 

(3) Every nomination of a member ofa 
Board constituted under this section, and 
every vacancy in the membership ‘thereof, 
shall be notified by the Local Government 
in the local official Gazette. 
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(1) shall not ordinarily extend beyond one 
year : 

Provided that the Governor-General in 
Council may from time to time, by alike 
declaration, extend the term of office of 


such a Board by any period not exceeding ` 


one year at a time : 
Provided also that the Governor-General 
ins@ouncil shall forthwith direct that ihe 


-term of office of such a Board shall cease 
‘it, in the opinion of the Governor-General 


in Council, the reasons stated in the dec- 
laration wleereby such Board was constitut- 
ed, or its term of office was extended, have 
ceased to exist. 

(5) When the term of office of a Board 
constituted under this section have expired 
or ceased, the Board shall be replaced by 
the former Board which, but for the dec- 
laration under sub-section (1), would have 
continued to hold office, or, if the term of 
office of such former Board has expired, by 
a Board constituted under section 13.” 


ack Amendment of section 15, Act II of 


In section 15 of the said Act,— 

(a) in sub-section (1) and (4), for the 
words, brackets and figures ‘‘sub- 
section (2) of section 14” the words, 

- brackets and figures “sub-section 
(7) of section 13” shall be sub- 
stituted; and 

(b) to sub-section (1) the following pro- 
viso shall be added, namely :— 

“Provided that the Governor-General 


a . in Council may, when satisfied 


that it is necessary in order to 
avoid administrative difficulty, 
extend the term of office of all 
the elected members of a Board 
by such period, not exceeding 
one year, as he thinks fit.” 

7. Amendment of section 20, Act IT of 

1924. 

In section 20 of the said Act,— 

(a) in sub-section (|), after the words 
“Officer Commanding the station”, 
where they first occur, the words 
‘if a member of the Board” shall 
be inserted ; and i 


(b) for sub-section (2) the following sub- ` 


sections shall be substituted, name- 


ly :— 
(2) Where the Officer Commanding 
the station is not a member of the 
Board, the military officer nomi- 
nated in his place under clause (a) 
n of sub-section (3), sub-section (4) 
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(4) The term of office-of a Board con- - 
‘_ stituted by a declaration under sub-section 


At 


or sub-section (5) of section 13 shall 
be President of the Board. 

(3) In every Board in which. there is 
more than one elected member, 
there shall be a Vice-President 
elected by the elected members 
only and from among their num- 
ber.” 

“8. Amendment of section 21, Act II of 
1924. 

or sub-section (1) of section 21 of the 
said Act the following sub-section shall be 
substituted, namely :— 

(1) The term of office of a Vice-Presi- 
dent shall be three years or the 
residue of his term of office ag 
a member, whichever is less.” 


9. Amendment of section 25, Act IT of 
1924. 
In clause (ay of the proviso to section 
25 of the said Act, the words “where there 
isa Board” shall be omitted. 


10. Amendment of section 26, Act II of 


` 1924. 


In sub-section (1) of section 26 of the 
said Act, — 

(a) the words, brackets and figures 
“Where a Board is to be constitut- 
ed in any cantonment otherwise 
than in accordance with the pro- 
viso to sub-section (1) of section 14,” 
shall be omitted; and 

(b) for the words “the Cantonment 
Authority” the following shall be 
substituted, namely :— 

“The Board or, where a Board is 
not constituted in any place dec- 
lared by notification under sub- 
section (1) ofsection 3 to be a can- 
tonment, the Officer Commanding 
the station,”. 

11. Amendment of section 27, Act II of 

1924, 

In section 27 of the said Act,— 

(a) In sub-section (1),— 

(2) in sub-clause (itz?) of clause (b), 
for the words “is a graduate” the 
words “has passed the Matricu- 
lation or other equivalent exami- 
nation” shall be substituted : 

(i) sub-clause (tv) of clause (b) shall 
be renumbered as sub-clause 
(v) and the following shall 
be inserted as sub-clause (iv), 
namely :— 

“(iv) is a person whose name isen- 
tered on the current electoral roll 
of the constituency of which the 
cantonment forms part for the ° 
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__ Vincial Legislatures ; or”: 

(iii) in clause (c), for the word “dur- 
ing. the word “for” shall be sub- 
stituted ; and 

(b) in sub-section (2),— 
(t) in clause (v), for the words “six 
| months” the words “two years” 
shall be substituted and after the 
word “transportation” the words 
“for an offence which is declared 
by the Governor-General in 
Council to be such as to unfit him 


to become an elector” shall be - 


inserted, and the words “or has 
been. ordered to find security for 
good behaviour under the Code 
of Criminal Procedure, 1893" 
shall be omitted ; and 


(ii) after the proviso, the following - 


proviso shall be added, name- 

yom i . 

“Provided further that any dis- 

_ qualification incurred by a per- 
son under clause (v) shall termi- 
nate on the lapse of three years 
from the expiry of the sentence 
or order.” 

eae Amendment of section 28, Act II of 

~ In section 28 of the said Act- 

(a) in sub-section (1), for the words 

“a stipendiary Magistrate or a mili- 
tary officer or soldier” the words “a 

~ person in the military or civil ser- 
vice -of the Crown in India “shall 
be substituted ; 

(b) in sub-section (2),— 

(i) inclause (a), for the words “the 
Cantonment Authority” the fol- 
lowing shall be substituted, 
namely :— 

“a Board or an authority which, 
before the commencement of the 
. Cantonments (Amendment) Act, 
1936, exercised and performed 
the powers and duties of a Can- 
tonment Authority under this 
Act ;” and 

(ii) after clause (d), the following 

clause shall be inserted, namely :— 

“(dd) is an Officer or servant, per- 
manent or temporary, of a Board; 
or’. 

43. Amendment of section 36, Act IT of 
1924. 

. After sub-section (3) of section 36 of the 

said Act the foflowing sub-section shall be 

. added, namely :— . 

(4). Every person applying for employ- 
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ment as a Servant of a Board shall, 
if he is related by blood or mar- 
riage to any member of the Board 
or to any person, not being a menial 
servant, in receipt cf remuneration 
from the Board, notify the fact and 
the nature of such relationship to 
the appointing authority before 
the appointment is made, and if he 
has faiied to do so, his appointment 
shall be invalid but without Pieju-” 
dice to the validity of anyShing 
previously done by him.” 
14. Amendment of section 39, Act II of 
24 i 


1924. 
In section 39 of the said Act,- 
(a) in sub-section (1),— 

(i) after the word “Board”, where it - 
occurs first, the words ‘in which 
there is more than one elected 
member” shall be inserted ; and 

(ii) the proviso shall be omitted ; and 

(b) after sub-section (1), the following 
sub-section shall be inserted, name- 


“(JA) The quorum necessary for 
the transaction of business- at a 
meeting of a Board constituted . 
under sub-section (5) of section 13 
or under sub-section (1) of section 
14, shall be two.” 

15. Substitution of new sectiun 40in Act 


II of 1924. 


For section 40 of the said Act the follow- 


‘ing section shall be substituted, namely :— 


“40, Presiding~officer. 

Inthe absence of— 

(a) both the President and Vice-Presi- 
dent from any meeting of a Board 
in which there is more than one 
elected member, 

(b) the President from a meeting of a 
Board constituted under sub-sec- 
tion (5) of section 13 or sub-section 
(1) of section 14, 

the members present shall elect one frorn 
among their own number to presidé.” 

16. Amendment of section 41, Act II of 
1924. 

In sub-section (2) of section 41 of the said 
Act, for the words “and the District Magis- 
trate the words “the District Magistrate and 
the Military Estates Officer” shall be sub- 
stituted. 

17. Insertion of new section 43A in Act 
11 of 1924. 

After section 43 of the said Act the fol- 


‘lowing section shall be inserted, namely:— 


“43 A. Committees for Bazars. 
(1) Every Board constituted under secs 
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tion 13 in & Class I Oantonment 

or Class [I Oantonment shall ap- 

. pint a committee consisting of 

the elected members of the Board, 

the Health Officer and the Execu- 
tive Jingineer for the administra- 
tion of such areas in the canton- 
ment as the Governor-General in 

Council may, by notification in the 

. Gazette of India, declare to be 

bazar areas, and may delegate its 

powers and duties to such com- 
mittee in the manner provided in 
clause (e) of sub-section (1) of 

seceion 44. 

(2) The Vice-President of the Board 
shall be the Chairman of the com- 
mittee appointed under - sub- 
section (1). ” 

18. Amendment of section 45, Act II of 


1924. 


In section 45 of the said Act,— 
(a) in sub-section (1),— . 

(2) in sub-clause (it) of clause (a), 
for the words “either of the said 
authorities” the words “the Board 
or by such other local authority” 
shall be substituted ; and 

(ii) in clause (b),— i 

(1) after the words “with the previous 
sanction of” the words “the Officer 
Commanding-in-Chief, the Com- 
mand, and” shall be inserted ; 

(2) for the words authorities so contract- 
ing” the words “Board and by such 
other local authority” shall be 
substituted ; and 

(3) for the words “said authorities” the 
-words “Board and such other local 
authority” shall be substituted ; 

- and 
(b) in sub-section (2) for the words 
“authorities” the words “Board and 
other local authority” shall be 
substituted. . 
19. Insertion of new section 45A in Act 
IT of 1924., l 


After section 45 of the said Act the fol- 


lowing section shall be inserted, namely :— 
“45A. Report on administration. 
Every Board shall, as soon as may be after 


the close of the year and not later than the | 


date fixed in this behalf by the Governor- 


“General in Council, submit to the Governor- 
“General in Council 

“Commanding in-Chief, 
report on the administration of the canton- . 
ment during the preceding financial year, 


through the Officer 
the Command, a 


in: such form and containing such details 
asthe Governor-General in. Council may 
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direct. The comments, if any, of the Officer 
Commanding-in-Chief, the Command, on 
such report shall be communicated by him 
to the Board which shall be allowed a rea- 
sonable time to furnish a reply thereto, 
and the comments together with the reply, 
if any, shall be forwarded to the Governor- 
General in Council along with the report. 

20. Amendment of section 48, Act II of 
1924. 

In section 48 of the said Act, the words 
“The Governer-General in Council or 
occurring at the beginning shall be omit- 
ted. 

21. Amendment of section 49, Act II of 
1924. 

In section 49 of the said Act, for the 
words “under section 47” the words “under 
séction 46 or section 47” shall be substitut- 


ed. 

22,Amendmentof section 52, Act II of 
1924. 

In section 52 of the said Act — 

(a) in clause (b) of sub-section (1), after 
the words “cancel the suspension 
or” the words “after giving the 
Board a reasonable opportunity of 
showing cause why such direc- 
tion should not be made,” shall be 
inserted ; and T 

(b) for clause (c) of sub-section (2) the 
following clause shall be substitut- 
ed, namely :— 

“(e) after giving the Board a reasonable 
opportunity of showing cause why 
such direction should not be made, 
direct that the decision shall not 
be carried into effect orthat it 
shall be carried into effect by the 
Board with such modifications as 
he may specify.” | 

23. Substitution of new section 601n Act 

“IT of 1924. 

i or section 60 of the said Act the fol 
lowing section shall be substituted, 
namely :— 

“60. General power of taxation. ; 

(1) The Board may, with the previous 
sanction of the Local Government, - 
impose in any cantonment any tax 
which underany enactment for 
the time being in force, may be 
imposed in any municipality in the 
province wherein such cantonment 
in situated: 
Provided that, where the previcus sanc- 

tion of the Governcr-General in 
Council is required to the imposi- 
tion of any tax in a municipality, 
such sanction shall also be re- 
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© quired to itsimpositio ina can“ form or any such modified form as 
. tonment. it thinks fit. 
- (2) Any tax imposed under lhis section 25. Amendment of section 65, Act II of 


- shall take effect from the date of 
its notification in the local official 
Gazatte.” . 

0 24, Substitution of new sections for sec- 

tions 61, 62and 63, Act IJ of 1924. | 

` Wor sections 61, 62 and 63 of the said Act 

the following sections shall be substituted, 

hamely :— 
“61. Framing of preliminary proposals. 
Whena resolution has been passed by 
.- the Board proposing to impose a 
tax- under section 60, the Board 
shall in the manner prescribed .in 


1924. 

In sub-section (1) of section 65 of the ~ 
said Act, for the words “from the Secre- 
tary of State in Council or from” the words 
“granted by or on behalf of the Secretary 
of State in Council or” shall be substituted. 


26. Amendment of section 68, ActmkI of =< 

1924. "i ° - 
In sub-section (4) of section 68 ofthe 

said Act, the words “where there is a Board” 

shall be omitted, and for theeword ‘‘there- 

of" the words “of the Board” shall be sub- 


section . 255 . publish a notice stituted, 
_ . specifying — ; ; 27. Amendment of section 71, Act 110f - 
' (a) the tax which it is proposed to im- 1924. | 


In section 71 of the said Act, —  __ Snes 
(a) for sub-section (1) the following sub- 
section shail be substituted, name- 
(1) The Board may amend the assess- 
ment list at any time— 


>- . pose; 

“ (b) the persons or classes of persons to 
be made liable and the description. 
of the: property or other taxable 
thing or circumstance in respect of 
which they are to be made liable; _ 


> and (a) by inserting or omitting the name of 
(e) therale at which the tax is to be any person whose name ought to 
levied. ` 


e have been inserted or omitted, ~ 
62. Objections and disposals thereof. 
`. (1)Any inhabitant of the cantonment 
5 may, within thirty days from the 
publication of the notice under 
section 61, submitto the Board an 
objection in writing to all or any of 
o the-proposals contained therein and 
JIN the Board shall take any objection 
WA into consideration and pass orders 
thereon by special resolution. 
-` (9) If. the Board decides to modify its 
> proposals or any of them it shall re- 
publish the modified proposals in 
the manner provided by section 61 
indicating that the proposals are 
in modification of the -proposals 
previously published, and the 
provisions of sub-section (1) of this 
_ section shall apply to such modified 


or 
(b) by inserting or omitting any pro- 
perty which ought to have been 
or ought to be inserted or omit- 
ted, or 
(e) “by altering the assessmenton any 
property which has been errone- 
' . ously valued or assessed through 
fraud, accident or mistake, 
whether on the part of the Board =, 
or of the Assessment Committee 
or of the assessee, or 
(d) by revaluing or’ reassessing any 
property the value of which has 
been increased, or 
(c) in the case of tax payable by an 
occupier, by changing the name 
of the occupier : 
Provided that no person shall by reaso 


a 


` 
Ta 


8) 


proposals. 


When the Board has finally settled 


the proposals, it shall submit them 
along with the objections, if any, 
made in connection therewith to 
the Local Government through the 


Officer Commanding-in-Chief, the 


Command. 


-~ 63.. Imposition of tax. 
' The Local Government may authorise 


the Bo&rd to impose the tax either 
in the original formor, if any 
objection has been submitted, in that 


* 


of any such amendment become 
liable to pay any tax or increase of 
tax inrespect of any period prior to 
the commencement of the year in 
which the assessment is made,”; 
and 


(b) after sub-section (1) the following = 


sub-section shall be inserted as sub- 
section (la), namely:— 


(la) Before making any amendment _. 


under sub-section (1) the Board 
shall give to any person affected 
by the amendmént, notica of nôt 


bo AN eo” e 
" 


-less than one month that it pro- 
poses to make the amendment.” 
see Amendment of section 73, Act II of 
To section 73 of the said Act the follow- 
ing sub-section shall be added, namely: — 
(3) the Executive Officer shall record 
every transfer on devolution of title 
notified tohim under sub-section (1) 
„n or sub-section (2) in the assessment 


~ -  listand other tax registers of the 
~ © Board.” 
-| 29, Amendment of section 75, Act II of 


+1924, 
'/ In sectione75 of the said Act, after the 
“word “owner” the words “or occupier” shall 
be inserted. : 
30. Amendment of sections 76 and 77, 
Act II of 1924.. l 
In section 76 of the said Act, the words 
“other than a hill cantonment” shall be 
omitted and in sections 76 and 77 of the 
said Act,— 
(a) for the word “ninety” the word 
“sixty” shall be substituted; 
(b) the words “during any year" shall 
be omitted; and 
(c) the words “and payable in respect of 
: that year” shall be omitted. 
T ‘Amendment of section 82, Act II of 


To sub-secticn (2) of section 82 ofthe 
said Act the words “and shall give a 
receipt specifying the items seized™ shall 
be added. 
a Amendment of section 84, Act H of 
. In the proviso to sub-section (1) of sec- 
tion 81 of the said Act, the words “there is a 
Board and” shall be omitted. 
Po Amendment of section 93, Act II of 
In sub-section (1) of section 93 of the 
said Act,— 

(a) after the words “wherever it may be 
found” the words “in the canton- 
ment” shall be inserted; and 

(b) after the words “any movable pro- 
perty of” the words “or standing 
timber, growing crops or grass be- 
longing to” shall be inserted. 

sare Amendment of section 102, Act II of 
In section 102 of the said Act,— 

(a) after the word “tax”, in each place 
where it occurs, the words “or rate” 
shall be inserted; and 

(b) at the end, the following proviso shall 

i be added, namely: — 
t Provided that, where the sum written 
# 
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off in favour cf any, one person 
exceeds fifty rupees, the. sanc- 
tion of the Officer Commanding-in- 
Chief, the Command, shall be first 
obtained.” 

in Amendment of section 107, Act I of 
1924. 

[In sub-section (3) of section 107 of the 
said Act, for the words “Local Government’, 
where they occur for the first time, the 
words “Officer Commanding-in-Chief, the 
Command” shall be substituted. 

36. Amendment of section 114, Act II 
of 1924. 

In sub section (l) ef section 114 of the 
said Act, the words where there is a Board”, 
in both places where they occur, and the 
words “or where there isno Board, be signed 
by the Officer Commanding the station and 
be sealed with the official seal of the Canton- 
ment Authority” shall be omitted. 

l5 Amendment of section 116, Act II of 
1924. 


In clause (n) of section 116 of the said 
Act, after the word “maintaining” the 
words “or assisting” shall be inserted. 

38. Amendment of section 126, Act II of 
1921. 

In section 126 of the said Act,— 

(a) after the word “owner” the words “or 
part-owner or person claiming to 
be the owner or part-owner thereof, 
or, failing any of them, the occu- 
pier” shall be inserted; and 

(b) for the words “protect or enclose” the 

words “or to protect or to enclose” 
shall be substituted. 
39. Amendment of section 138, Act II of 
1924. 
For clause (d) of sub-section (1) of sec- 
tion 138 of the said Act the following clause 
shall be substituted, namely:— 

‘(d) Where the cantonment is a Class I 
or Class. II cantonment, two non-official 
members of the Board, or where the can- 
tonment is a Class III cantonment, one non- 
official member of the Board.” 


40. Amendment of section 162, Act IT of 


1924. 
In. sub-section (2) of section 162 of the 


said Act, the words ‘‘or, where there is no ' 


Board, the Officer Commanding the station" 
shall be omitted. 


Amendment of sectton 166, 
of 1924. | 

In sub-section (3) of section 166 of the 
said Act, the words “or where there is no 
Board, the Officer Commanding the station,” 
shall be omitted. 
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42. Amendment of section 171, Act II 
of 1924. 

In clause (b) of sub-section (1) of section 
171 of the said Act, after the word ‘‘dis- 
pensary’ the words “or veterinary hospital” 
shall be inserted. 
faa Amendment of section 173, Act II of 

In section 173 of the said Act, after the 
words “may receive medical” the words “or 
surgical” shall be inserted. 

NG Amendment of section 174, Act TI of 


In section 174 of the said Act, after the 
‘word “medical” the words “or surgical” 
shall be inserted. 

45. Insertion of new section 178 A in 
Act II of 1924. 

In Chapter XI of the said Act, before 
section 179, the following section shall be 
inserted, namely : 

Sanction for building. 

“178A. No person shall erect or re erect a 
building on any land in a cantonment, 
except with the previous sanction of the 
Board, nor otherwise than in accordance 
with the provisions of this Chapter and of 
the rules and bye-laws made under this 
Act relating to the erection and re-ereciion 
of buildings. 
ae Amendment of section 179, Act II of 
In sub-section (1) of section 179 of the 
said Act, for the words “give notice” the 
words “apply for sanction by giving notice" 
shall be substituted. l 
Peng Amendment of sectiun 181, Act II of 

For sub-sections (2), (3) and (4) of sec- 
tion 181 of the said ee ae ae sub- 
sections shail be substituted, namely :— 

‘(2) The Board may refuse to sanction 
the erection or re-erection of any 
building, ‘either on grounds suffi- 
cient in the opinion of the Board 
affecting the particular building, 
or in pursuance of a general 
scheme sanctioned by the Officer 
Commanding-in-Chief, the Com- 
mand, restricting the erection or 
re-erection of building within 
specified limits for the prevention 
of over-crowding or in the interests 
of persons residing within such 
limits or for any other public pur- 


pose. 
(3) The Board, before sanctioning the 
erection,or re-erection of a build- 
ing on land which is under the 


management of the Military Estates 


s e 
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Officer, shall refer the eppiication . 
to the Military Estates Officer for 
asceriaining whether there is any 
objection on the part of Govern- 
ment to such erection or re erection; 
and the Military Estates Officer 
shall return the application to- 
gether with his report thereon to 
the Board within thirty days after 
it has been rece:ved by him: 

(4) The Board may refuse to sation’ 
the erection or re erection of* any 
building-— 

(a) when the land on which it is pro- 
posed to erect or @e-erect the 
building is held on a lease from 
Government, if the erection or 
re-erection constitutes a breach 
of the terms of the lease, or ; 

ib) when the landon which it is pro- 
posed to erector re erect the build- ~ 
ing is not held «n a lease from 
Government, if the right to build 
on such land is in dispute þet- 
ween the person applying for 
sanction and the Government. 

(5) If the Board decides to refuse to 
sanctien the erection or re-erection 
of the building, it shall communi- 
cate in writing the reasons for such 
refusal tc the perscn by whom 
notice was given. 

(6) Where the Board neglects or omits, 
for one month after the receipt of 
a valid notice, to make and to 
deliver to the person who has given 
the notice any order of any nature 
specified in this section, and such 
person thereafter by a written com- 
munication sent by registered post 
to the Board calls the attention of 
ihe Board to the neglect or omis- 
sion, then, if such neglect or omis- 
sion continues for a turther period 
of fifteen days from tke date of 
such communication the Board 
shall be deemed to have given 
sanction to the erection or re-erec- 
tion, as the case may be, uncondi- 
tionally : 

Provided that, in any case to which 

the provisions of sub-section (3) 

apply, the period of one month 

herein specified shall be reckoned 

from the date on which the Board 

has received the report referred to 
in that sub-section.” 

48. Amendment of section 183, Act II of 
1924. | 

In section 183 of the said Act, for the 


a 
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words “without fresh sanction obtained in 
the manner hereinbefore provided” the 
words “nnless the Board on application 
made therefor has allowed an extension of 
that period” shall be substituted. f 

- 49. Insertion of new section 183A, in 
Act IT of 1924. 

After section 183 of the said Act the fol- 
lowing section shall be inserled, namely :— 

Period for completion building. 
o7183A. A Board, when sanctioning the 
erection or re-erection of a building as here- 
inbefore provided, shall specify a reason- 
able period after the work has commenced 
within which the erection or re-erection is 
to be ccmpleted, and, if the erection or re- 
erection is not completed-within the period 
so fixed, it shall not be continued thereafter 
without fresh sanction obtained in the 
manner hereinbefore provided, unless the 
Bcard on application made therefor has 
allowed an extension of that period : 

Provided that not more than two such 
extensions shall be allowed by the Board in 
any case.” 

Nt Amendment of section 184, Act IT of 
1924. 

To clause ‘c) of section 184 of the said 
Act the words “or has been suspended by 
the Officer Commanding-in Ohief, the Com- 
mand, under clause (b) of sub-section (1) of 
section 52° shall be added. 
aor Amendment of section 185, Act II of 

Section 185 of the said Act shall be re- 
A ce as sub-section (1) of that section 
and — | 

(a) in that section as so re-numbered,— 
(2) after the words “in any such case” 


the following words shall be in-. 


Serted, namely :— 

“orin any other case in which the 
Board considers that the erec- 
tion or re-erection of a build- 
ing is an offence under sec- 
tion 184, within six months of 
the completion of such erec- 
tien or re-erection ” ; and 


(ii) the following proviso shall be’ 


SL added, namely :— 

“Provided further that the Beard 
shall not, without the previous 
concurrence of the Officer Com- 
manding-in-Chief, the Com- 
mand, accept any sum by way 
of composition under ihe fcre- 
going proviso in respect of any 
building on land which is not 
under the management of the 
Board.” ; and 
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(b) to that section as so re-numbered 
the following sub-section shall be 
added, namely®: - ; ; 

“(2) A Board shall by notice in 

writing direct thé owner, lessee 
or occupier of any land in the 
cantonment to stop the erection or - 
re-erection of a building in any 
case in which the order under 
section 181 sanctioning the- erec- 
tion or re-erection has been sus- 
peneded by the Officer Command- 
ing-in-Chief, the Command, under 
clause (b) of sub-section {1} of 
section 52, and shall in any such 
case in like manner direct the 
demolition or alteration, as the 
case may be, of the building or 
any part thereof so erectedor re- 
erected where the Officer Com- 
marding-in-Chief, the Command, 
thereafter directs ihat the order 
of the Board sanctioning the 
erection or re-erection of the build- 
ing shall not be carried into effect 
or shall be carried into effect with 
modifications specified by him : 

Provided that the Board shall pay to 
the owner of the building com- 
pensation for any loss actually 
incurred by him in consequence 
of the demolition or alteration of 
any building whch has been erect- 
ed or re-erected prior to the date 
on whichthe order of the Officer. 
Commanding-in-Chief, the Com- 
mand, has been communicated to 

him.” . 

52, Amendmeut of section 186, Act IT of 

1924, 
Insection 186 of the said Act, — | 

(a) in clause (0), the word “and” shall 
be omitted ; and l 

(b) after clause (d) the following clauses 
shall be added, namely,— 

“(e)the circumstances in which a mos- 
que, temple or church or other 
sacred building may be erected or 
re-erecled ; and | 

(f) with reference to the erection or re- 
erection of buildings, or of any. 
class of building all or any of the 
following matters, namely :— 

(i) the line of frontage where the 
building abuts on a street ; 

(ii) the space to be left about the 
building to secure free circula- 
tion of air and facilities for 
scavenging nd for the preven- 
tion of fire ; 
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~ “struction to be used for external 
and party-walls, roofs and floors; 

(iv) the positicn, the material and the 
method of construction’ of - fire- 
places, chimneys, drains, latrines, 
privies, urinals and cesspools; 

(v) height and slope of the roof above 
the uppermost floor upon which 

= human beings are to liye or 

a; cooking operations are to be 
Carried on; 

(vi) the level and width of the founda- 
tion, the level of the lowest floor 
and the stability of the struc- 
fure ; 


(vit) the number and height of the’ 


storeys of which the building 
may consist ; 

(viii) the means to be provided for 
egress from the building in case 
of fire ; 

(ix) the safeguarding of wells from 
Pollution ; or 

(x) the materials and method of con- 
struction to be used for godowns 
intended for the storage of food- 
grains in excess of fifty maunds 
in order to render them rat 
proof.” r 

or Amendment of section 193, Act IT of 

After sub-section (2) of section 193 of the 
said Act the following sub-section shall be 
added, namely :— 

(3) When a number has been affixed 
toany building under sub-section 
(1), the owner of the building shall 
maintain the number in order, and 
shall replace it if removed or de- 
faced, and if he fails todo so, the 
Board may by notica in writing 
require him to replace it.” 

i Fi Amzndment of section 207, Act II of 
1924. 

“In sub-section (1) of section 207 of the 
said Act the words “if any,” sha'l be omitt- 
ed. 
on Amendment of section 210, Act IT of 
1924. 
< .Insection 210 of the said Act— 

(a) in sub-section (1),— 

(z) in clause (p), the word ‘tand” where 
it occurs for the second time, 
shall be omitted ; and 

(iz) after clause (q) the following shall 

; be inserted, namely :— 

i “ond e 

~ (r) barbers and keepers of shaving 

saloons"; 


e * 
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(iii) the materialsand method of con- - (b) iù stib-section (2), for the words “for 
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-ne year” the words “untilthe end 
of the year in which it is issued” 
shall be substituted ; and 
(e) in sub-section (4), after ihe word 
“fees” the wòrds “not exceeding 
the cost of granting the licences,” 
, shall be inserted. 

2? Amendment of section 215, Act II of 
1924. e. 
In sub-section (1) of section 215 of the 
said Act, the words “of a Board” shall We. 
omitted. 

. 57. Amendmen: of section 233, Act IL of 
1924. l e 

In section 233 of the said Act, for the 
words “this section and in section 234” the 
words ‘this Chapter” shall be substituted. 

a Amendment of section 234, Act II of 
1924. 

In section 234 of the said Act, after the 
word “apply” the following shall be insert» 
ed, namely :— - 

“and in which the Board is not receiving 

a bulk supply of waler under section 
234A". 

59. Insertion of new section 234A and 
234B in Act II of 1924. 

_ After section 234 of the said Act the fol- 
lowing sections shall be inserled, namely:— 

“231A” Supply of water fron Govern- 
ment water supply to the Board. 

(1) Wherein any cantonment there is a 
water-supply such as is referred to in subs. 
section. (1) of section 233, the Board may 
receive from the Military Engineer Services 
or the Public Works Department as the 
case may be, at sach point cr points as may 
be agreed upon between the Board.and the 
Officer, a supply of water adequate to the 
requirements for domestic use of all persons ` 
in the cantonment other than entitled con- 
sumera. i 

(2) Any supply of water received under 
sub-section (1) shall be a bulk supply, and 
the Board shall make such payments to the 
Officer for all water so received as may be 
agreed upon between the Board and the. 
Officer, or, in default of such agreement, as 
may be determined by the Governor- 
General in Council to be reasonable having 
regard to the actual cost of supplying the 
water in the cantonment and. the rate 
charged for water in any adjacent munici- 
pality :- | 

Provided that, nothwithstanding any- 
thing contained in this Act, the Board 
shall not charge for the supply 
to persons in the cantonment of water re- 
ceived by the Board under- this section a 
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‘rate calculated to produce more than the 
sum of the payments made to the officer 
for water received and the actual cost of the 
supply thereof by the Board to consumers. 

(3) [f any dispute arises between the 
‘Board and the officer regarding the amount 
of water adequate to the requirements of 
“persons in the cantonment other than 
entitled consumers, the dispute shall be 
reférred tothe Governor-General in Coun- 
“jl whose decision shall be final. 

234-B. Functions of the Board in relation 
to distribution of bulk supply. 

Where under the provisions of sub-sec- 
tion (1) Sf section 234A a bulk supply of 
waler is received by the Board, the Board 
shall be solely responsible for the supply 
of water to all persons in the cantonment 
other than entitled consumers; and the pro- 
visions of this Act shall apply as if such 
bulk supply “were a source of public 
water supply under the control of the Board 
and as if the communications from and 
connections with such bulk supply for the 
purpose of supplying water to such persons 
were & system of water-supply established 
and maintained by the Board.” 


60. Amendmentof szetion. 253, Act II of 
1924. 


In clause (a) of section 253 of the said 
Act, the words “where there is a Board,” and 
‘the words “where. there is no Board, by the 
‘Executive Officer; or” shall be omitted. 


61. Substitution of new section for section 
- 259, Act II of 1924. 

For section 259 of the said Act the 
-following section shall be substituted, 
-namely:— 


“259. Method of recovery. 

(1) Notwithstanding anything elsewhere 
contained in this Act, arrears of any tax 
and any other money recoverable by a 
Board under this Act may be recovered 
together with the cost of recovery either 
“by suitor, cn application to a Magistrate 
having jurisdiction inthe cantonment or 
inany place wherethe person from whom 
such tax or money is recoverable may for 
the time being be residing, by the distress 
and sale of any movable property of, 
or standing timber, growing crops or grass 
belonging to, such person which is within 
the limits of such Magistrate's- jurisdic- 
tion, and shall, if payable by the owner 
of any property as such, be a charge on 
the property until paid: 

Provided that the tools of artisans shall 
“be exempt from such distress or sale. 
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(2) An application to a Magistrate under 
sub-section (1) shall be in writing and 
shall be signed by the President or Vice- 
President of the Board or by the Executive 
Officer, but shal] not require to be per- 
sonally presented.” 

62. Amendment of section 262, Act II 
of 1924. 

In clause (e) of sub section (1) of section 


‘932 of the said Act,ethe words “who shall 


be persons liable to pay taxes in the canton- 
ment and ordinarily resident therein or in 
the immediate vicinity thereof” shall be 
omitted. 


63. Amendment of section 266, Act II of 
24 


Section 266 cf the said Actshall be re- 
numbered as suh-section (1) of that section, 
and to the said section asso re numbered 
the following sub-section shall be added, 
namely:— 

“(2) No offence made punishable under 
this Act shall be tried by any 
Magistrate or by any Bench, if 
such Magistrate or any of the 
Magistrates composing the Bench 
is a member of the Board.” 

64. Amendment of section 272, Act II of 

1924. 

~ In section 272 of the said Act, the words 
“or authority appointed under sub-section 
(2) of section 10” shall be omitted. 

Ai Amendment of section 277, Act II of 
1924. 

In sub-section (l)of section 277 of the 
said Act, for the words “the Cantonment 
Authority”, where they occur for the second 
time, the words “either party to the pro- 
ceedings” shall be substituted. 


soe Amendment of section 280, Act II of 
1924. 
"In sub-section (2) of section 280 of the 
said Act,— 
(a) afier clause (e) the following clause 
shall be inserted, namely: — 

“(ec) the constitution of a Service of 
Executive Officers and tke ap- 
pointment, contrel, supervision, 
conditions of service, pay and 
allowances, suspension, removal 
dismissal and punishment of 
the members thereof;” and 

(b}elause (hh) shall be omitted. 

67. Amendment of section 285, Act IT of 
1924, 

In sub-section (2) of section 285 of the 
said Act, for ihe wotds “for sale to the 
public” the words “and shall be sold to the 
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public at cost price singly, orin collectieng 
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-at the option of the purchaser” shall be sub- 
stituted. 


68. Amendment of Schedule V, Act II of 
1924. 
In Schedule V to the said Act, — 
_ (a) in column 3, to the words “Officer 
Commanding-in-Chief, the Com- 
‘ mand”, wherever they appear, the 


following words shall be added, 
namely:— 
“or other authority auiherised in this 


behalf by the Governor-General in 
Jouncil ”; and 
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(b) in column £ against section 181, for 

the words o] 'biriy days from date - 

of refusal” the words “Thirty 

days from the date cn which the 

refusal shall have been communi- 

cated to the person applying for 

sanction” shall be substituted. 

69. Substitution of “Board” for “Canton- 
ement Authority” throughout Act IT of 1924. 

In the said Act, for the expressions “Gan- 

tonment Authority”, “Cantonment Authoriy 

ties” and ‘Cantonment Authority's”, wherever 
they occur the words “Board” “Boards” , and, 

“Board's”, respectively, shall be substituted, 
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Third Degree. 

Two Pennsylvanian State policemen and 
a detective have been charged with the 
murder of aman who dropped dead while he 
was being questioned about the murder of 
a detective. Tt is alleged that “third de- 
gree” methods hid been used and that the 
dead man had extensive injuries. 

The case has nct yet been tried and it 
‘must not be assumed thatthe accused men 
are guilty or that “third degree” methods 
were actually used. It is, however, unfor- 
tunate that police officers should even be 
accused of such practices. There seems 
little doubt that ‘‘third degree” methods 
are somelimes employed in America, and 
the present trial may prove valuable, 
whatever its result, by throwing the light 
of. publicity. on American police methods 
and by causing some tightening of the rules 
as to questioning suspects. 

Foriure as ameans of eliciting confessions 
was practised in thiscountry as in others, 
but. gradually it was realiset that though 
it produced confessions, it was no aid ina 
genuine search for truth. It has long been 
established as a cardinal principle in 
English criminal law that evidence must not 
be given of any alleged confession unless 
‘it be shown by thé prosecution to have 
‘been made -voluntarily and not as the 
‘result of é any threat or inducement from a 
person in authority. No one can, of course, 
be certain that police officers never resort 
to improper means ofindusing a prisoner to 
make admissions, but the English rule of 
law, backed by the determination of res- 
ponsible officers to secure its observance, 
‘reduces the likelihog] of a resort to anything 
approaching “third degree” methods,—Jus- 
jiceof the Peace. 
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Clubs and the Law. 

When in the course of a trial at the 
Central Criminal Court is transpired that 
a convict on licence had been concerned 
in the manegement of a club, the Common 
Serjeant expressed his astonishment that the 
law should be in such a state that anyone 
whatever his character could open. and 
reigister a club without the police being 
even’ notified. 

It is generally considered that the law as 
to clubs isin need of substantial amend- 
ment. Although many clubs are in fact 
unlicensed public-houses, the position is 
that whereas it is necessary to get alicence, 
no easy matter, before opening a new public- 
house, it is the simplest matter in the 
world to start a club at which intoxicating 
liquor may be supplied, and the club, un- 
like the public-house, is subject to no super- 
vision. The<public is apt to speak of a 
licence for a club, but, of course, the small 
fee payable to- the clerk to justices is simply 
for the formality of registration. Unless ` 
flagrant mismanagement takes place in the 
conduct of the club, ib remains on the re- 
gister and hastheright to supply intoxi- 
cating liquor to members and their guests. 
We suggest it would be an improvement 
in the law if registration were made subject 
to consent of a Court of summary jurisdic- 
tion, aftera hearing at which the police 
should be entitled to be heard in opposition. 
We are aware that this might entail con- 
siderable extra work. for magistrates and 
their clerks. If, however, it resulted in 
some diminution in the number of bogns 
clubs and of the scandal connected with 
them, the additional work would be well 
worth while:—Justice of the Peace. 


